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2  ■-  INSOLVENCY, 

CROSS  REFERENCES. 

See  the  titles  Assignment  for  Benefit  of  Creditors,  vol.  2,  p.  599;  Bank- 
ruptcy, vol.  2,  p.  792;  Banks  and  Banking,  vol.  3,  p.  1;  Compromise  and 
Settlement,  vol.  3,  p.  1000 ;  Constitutional  Law,  vol.  4,  p.  1 ;  Contracts,  vol. 
4,  p.  552;  Corporations,  vol.  5,  p.  621;  Courts,  vol.  4,  p.  861;  Executors  and 
Administrators,  vol.  6,  p.  119;  Factors  and  Commission  Merchants,  vol. 
6,  p.  232;  Fraudulent  and  Voluntary  Conveyances,  vol.  6,  p.  472;  Impris- 
onment for  Debt,  vol.  6,  p.  892;  Judgments  and  Decrees;  Limitation  of 
Actions  and  Adverse  Possession;   Partnership, 

I.    Scope  of  Title. 

Under  the  title  Insolvency  it  is  intended  to  consider  the  decisions  under  the 
insolvent  laws,  or,  as  they  might  properly  be  called,  the  bankrupt  laws,  of  the  ' 
various  states  of  this  country,  as  distinguished  from  those  cases  decided  under 
the  bankrupt  laws  of  the  United  States,  which  latter  subject  has  already  been 
treated  under  the  title  Bankruptcy,  vol.  2,  p.  792.  It  will  be  attempted  only 
to  treat  generally  the  validity  and  effect  of  state  insolvent  laws,  the  proceedings 
thereunder  and  the  conclusiveness  and  effect  of  the  discharge  obtained  by  the 
insolvent  in  the  state  where  granted.  The  effect  in  one  state  of  a  certificate  of 
discharge  obtained  in  another  state,  will  be  found  treated  under  the  title  Con- 
flict OF  Laws,  vol.  3,  p.  1083.  The  subject  of  discharge  from  imprisonment, 
under  the  federal  and  state  statutes  relating  to  imprisonment  for  debt,  will  be 
found  treated  under  the  titles  Execution  against  the  Body  and  Arrest  in 
Civil  Cases,  vol.  6,  p.  80;  Imprisonment  for  Debt,  vol.  6,  p.  892. 

II.    Definitions  and  Distinctions. 

Insolvency  Defined. — By  the  bankrupt  law  of  the  United  States,  and  by  the 
insolvent  laws  of  many  of  the  states,  the  person  or  the  partnership  in  business 
which  is  no  longer  able  to  pay  its  current  debts  as  they  fall  due  is  insolvent.' 

Distinction  between  Bankrupt  and  Insolvent  Laws. — For  the  purpose  of 
this  title,  the  term  insolvent  laws  will  be  used  to  designate  what  are  in  reality 
bankrupt  laws  passed  by  the  various  states  of  this  country,  while  by  the  term 
bankrupt  laws  will  be  understood  the  various  acts  of  congress  relating  to  bank- 
ruptcy.^ 

III.  Insolvent  Laws. 

A.  In  General. — While  insolvent  laws,  so  called,  formerly  existed  in  nearly 
all  the  states  of  the  Union,^  yet  it  would  seem  that  the  greater  part  of  these 
were  laws  exempting  the  bodies  of  debtors  from  imprisonment,  but  leaving  the 
obligation  to  pay  in  full  force,*  and  that  acts  properly  called  bankrupt  laws  ex- 

1.  Meaning  of  insolvency  under  bank-  putting  an  insolvent  debtor  into  involun- 
n'.pt  and  insolvent  laws. — Godfrey  v.  tary  bankruptcy  on  petition  of  his  cred- 
Terry,  97  U.  S.  171,  24  L.  Ed.  944.  itors,  upon  his  committing  certain  acts  of 

"When    a   person    is    unable   to    pay   his  insolvency,    and    for    the    appointment    by 

debts,    he    is    understood    to   be    insolvent.  the  court  of  a  receiver  with  power  to  take 

It  is  difficult  to  give  a  more  accurate  defi-  possession  of  all  his  property  not  exempt, 

nition    of    insolvency."      Per    Bradley,    J.,  and  distribute  it  among  his  creditors.  This 

in  Cunningham  v.  Norton,  125  U.  S.  77,  31  act   has   been    held   to   be,    in   its    essential 

L.    Ed.   0:34.  features,  a   bankrupt   law.     Security  Trust 

For  further  definitions  under  the  bank-  Co.  v.  Dodd,  173  U.  S.  624,  630,  43  L.  Ed. 

rupt   laws   of   the    United   States,   see    the  835. 

title  R.A.NKRUPTCY,  vol.  2,  p.   801.  3.     Existence    of   insolvent    laws   in   the 

2.  For  a  full  treatment  of  the  nature,  various  states  at  early  period. — James  v. 
origin  and  effect  of  the  national  bankrupt  Allen,  1  Dall.  1S8,  1  L.  Ed.  93. 

laws,    and    the    procedure    thereunder,    see  4.    Laws   exempting  from  imprisonment 

the  title  BANKRUPTCY,  vol.  1,  p.  792.  for    debt.— Sturges     v.     Crowninshield,      4 

Chapter  148   of  the  general  laws  of  the  Wheat.   T^S.   4   L,.   Ed.   529.     See   the  titles 

state    of    Minnesota,    for    the    year    1881,  EXECUTION    AG.\INST    THE    BODY 

provides   in   its   first  section   for  voluntary  AND   ARREST   TN   CIVIL   CASES,   vol. 

bankruptcy    by    the    debtor's    assifrnment,  6.      p.      80;       IMPRISONMENT       FOR 

and,    in    its    second    section,    provides    for  DEBT,  vol.  6,  p.  892. 
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isted  in  comparatively  few  of  the  states.^  "^ 

B.  Purpose. — It  was  intended  by  the  legislatures  of  the  various  states  in  en- 
acting insolvent  laws,  that  when  an  unfortunate  trader  had  fairly  and  honestly 
surrendered  all  his  property  for  the  use  of  his  creditors,  he  should  be  effectually 
discharged  from  all  his  debts,  and  left  at  liberty  to  acquire  new  substance.^ 

C.  Validity  and  Effect — 1.  In  General. — It  would  seem  to  be  well  estab- 
lished that  state  legislatures  may  pass  insolvent  laws  provided  there  be  no  act 
of  congress  establishing  a  uniform  system  of  bankruptcy  conflicting  with  their 
provisions,'''  and  providing  that  the  law  itself  be  so  framed  that  it  does  not  im- 
pair the  obligation  of  contracts.^     When,  however,  the  power  conferred  by  the 


5.  Bankrupt  laws  enacted  in  but  few  of 
the  states. — Sturges  v.  Crowninshield,  4 
Wheat.  123,  4  L.   Ed.  529. 

"It  is  said,  the  colonial  and  state  legis- 
latures have  been  in  the  habit  of  passing 
laws  of  this  description  for  more  than  a 
century;  that  they  have  never  been  the 
subject  of  complaint,  and,  consequently, 
could  not  be  within  the  view  of  the  gen- 
eral convention.  The  fact  is  too  broadly 
stated.  The  insolvent  laws  of  inany,  in- 
deed, of  by  far  the  greater  number  of 
the  states,  do  not  contain  this  principle. 
They  discharge  the  person  of  the  debtor, 
but  leave  his  obligation  to  pay  in  full 
force.  To  this  the  constitution  is  not  op- 
posed." Sturges  V.  Crowninshield,  4 
Wheat.   122,  4   L.   Ed.   529. 

6.  Purpose    of    insolvent    laws. — Pleas- 
ants  v.    Meng,   1   Dall.   380,    1   L.    Ed.    185. 
See,   also,   the  title   BANKRUPTCY,  vol.  ' 
2,  p.  804. 

7.  Power  of  state  legislatures  to  enact 
insolvent  laws. — Sturges  v.  Crowninshield, 
4  Wheat.  122,  4  L.  Ed.  529;  Ogden  v. 
Saunders,  12  Wheat.  213,  6  L.  Ed.  606; 
Suydam  v.  Broadnax,  14  Pet.  67,  10  L.  Ed. 
357;  Cook  v.  Moffat,  5  How.  295,  12  L. 
Ed.  159;  Peale  v.  Phipps,  14  How.  368,  14 
L.  Ed.  459;  Baldwin  v.  Hale,  1  Wall.  223, 
17  L.  Ed.  531;  Oilman  v.  Lockwood,  4 
Wall.  409,  18  L.  Ed.  432;  Denny  v.  Ben- 
nett, 128  U.  S.  489,  32  L.  Ed.  491;  Brown 
V.  Smart,  145  U.  S.  454,  36  L.  Ed.  773; 
Hanover  Nat.  Bank  v.  Moyses,  186  U.  S. 
181.  46  L.  Ed.  1113. 

The  power  of  congress  "to  establish 
uniform  laws  of  the  subject  of  bank- 
ruptcies throughout  the  United  States," 
does  not  exclude  the  right  of  the  states 
to  legislate  on  the  same  subject,  except 
when  the  power  is  actually  exercised  by 
congress,  and  the  state  laws  conflict  with 
those  of  congress.  Ogden  v.  Saunders,  12 
Wheat.  213.  6  L.  Ed.  606;  Baldwin  v.  Hale, 
1  Wall.  223,  17  L.  Ed.  531;  Brown  v. 
Smart,  145  U.  S.  454,  36  L.  Ed.  773. 

"Without  entering  farther  into  the 
delicate  inquiry  respecting  the  precise 
limitations  which  the  several  grants  of 
power  to  congress,  contained  in  the  con- 
stitution, may  impose  on  the  state  legis- 
latures, than  is  necessary  for  the  decision 
of  the  question  before  the  court,  it  is 
sufficient  to  say,  that  until  the  power  to 
pass  uniform  laws  on  the  subject  of  bank- 


ruptcies be  exercised  by  congress,  the 
states  are  not  forbidden  to  pass  a  bank- 
rupt law,  provided  it  contain  no  principle 
which  violates  the  10th  section  of  the  first 
article  of  the  constitution  of  the  United 
States."  Sturges  v.  Crowninshield,  4 
Wheat.  122,  4  L.  Ed.  529. 

"Each  state,  so  long  as  it  does  not  im- 
pair the  obligation  of  any  contract,  has 
the  power  by  general  laws  to  regulate  the 
conveyance  and  disposition  of  all  prop- 
erty, personal  or  real,  within  its  limits  and 
jurisdiction.  Smith  v.  Union  Bank,  5  Pet. 
518,  526,  8  L.  Ed.  212;  Crapo  v.  Kelly,  16 
Wall.  610,  630,  21  L.  Ed.  430;  Denny  v. 
Bennett,  128  U.  S.  489,  498,  32  L.  Ed.  491; 
Walworth  v.  Harris,  129  U.  S.  355,  32  L. 
Ed.  712;  Geilinger  v.  Philippi,  133  U  S. 
246,  257,  33  L.  Ed.  614;  Pullman's  Palace 
Car  Co.  V.  Pennsylvania,  141  U.  S.  18,  22, 
35  L.  Ed.  613."  Brown  v.  Smart,  145  U 
S.  454,  36  L.  Ed.  773,  quoted  in  Hanover 
Nat.  Bank  v.  Moyses,  186  U.  S.  181,  46  L. 
Ed.    1113. 

8.  Must  not  impair  obligation  of  con- 
tracts.— Oilman  v.  Lockwood,  4  Wall.  409, 
18  L.  Ed.  432;  Brown  v.  Smart,  145  U.  S. 
454,  36  L.  Ed.  773;  Hanover  Nat.  Bank  z>. 
Moyses,  186  U.  S.  181,  46  L.  Ed.  1113. 
See,  generally,  the  title  IMPAIRMENT 
OF  OBLIOATION  OF  CONTRACTS, 
vol.   6,  p.  758. 

"The  authority  to  deal  with  the  prop- 
erty of  the  debtor  within  the  state,  so  far 
as  it  does  not  impair  the  obligation  of 
contracts,  is  conceded,  but  the  power  to 
release  him,  which  is  one  of  the  usual 
elements  of  all  bankrupt  laws,  does  not 
belong  to  the  legislature,  where  the  cred- 
itor is  not  within  the  control  of  the  court." 
Denny  v.  Bennett,  128  U.  S.  489,  32  L. 
Ed.    491. 

The  Minnesota  act  of  March  7,  1881, 
ch.  148,  entitled  "an  act  to  prevent 
debtors  from  giving  preferences  and  to 
secure  the  equal  distribution  of  the  prop- 
erty of  debtors  among  their  creditors,  and 
for  the  release  of  debts  against  debtors," 
and  which  permits  a  debtor,  whose  prop- 
erty has  been  seized  upon  attachment  or 
execution,  to  make  an  assignment  of  all 
his  property  for  the  equal  benefit  of  all 
his  creditors,  and  having  done  so  to  go 
hence  fully  quit  and  discharged  from  all 
further  liability  upon  his  debts,  does  not 
impair  the  obligation  of  any  contract  en- 
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constitution  to  establish  bankrupt  laws  is  actually  exercised  by  congress,  the 
effect  of  such  bankrupt  law  is  to  suspend  all  state  insolvent  laws  in  so  far  as 
they  conflict  with  the  act  of  congress,  while  such  act  remains  in  force,  and  on  the 
repeal  of  such  act  of  congress,  the  state  insolvent  laws  will  revive.^ 

2.  Extraterritorial  Operation  oe  Insolvent  Laws  and  Discharges 
Thereunder. — It  may  be  stated  as  a  general  rule  that  the  insolvent  laws  of  a 
state  have  no  extraterritorial  operation,  but  can  act  only  upon  persons  and  prop- 
erty within  the  state,  and  that  a  certificate  of  discharge  under  a  foreign  insolvent 
law  cannot  be  pleaded  in  bar  of  an  action  brought  by  a  citizen  of  another  state 
in  the  courts  of  the  United  States,  or  of  any  other  state  than  that  where  the  dis- 
charge was  brought.^^ 

IV.    Proceedings  to  Obtain  Adjudication  of  Insolvency. 

A.  Voluntary  Proceedings. — Under  the  state  insolvent  laws  it  is  usually 
provided  that  a  debtor  may  voluntarily  petition  the  judge  of  the  court  of  in- 
solvency to  be  adjudged  insolvent,^!  and  is  required  to  annex  to  such  petition  a 
schedule  of  his  property.^^ 

B.  Involuntary  Proceedings — 1.  In  General. — Express  provision  is  also 
usually  made  by  the  various  insolvent  laws  for  putting  an  insolvent  debtor  into 


tered  into  subsequent  to  its  enactment. 
Denny  z".  Bennett,  128  U.  S-  489,  32  L. 
Ed.  491.  See,  also.  Security  Trust  Co.  v. 
Dodd,  173  U.   S.  624,  43   L.   Ed.   835. 

"The  established  construction  of  the 
constitution  of  the  United  States  against 
impairing  the  obligation  of  contracts  re- 
quires that  statutes  of  this  class  shall  be 
construed  to  be  parts  of  all  contracts 
made  when  they  are  in  existence,  and 
therefore  cannot  be  held  to  impair  their 
obligation."  Denny  v.  Bennett,  128  U. 
S.  489.  495,  32  L.   Ed.  491. 

A  state  bankrupt  or  insolvent  law 
(which  not  only  liberates  the  person  of 
the  debtor,  but  discharges  him  from  all 
liability  for  the  debt),  so  far  as  it  attempts 
to  discharge  the  contract,  is  repugnant  to 
the  constitution  of  the  United  States;  and 
it  makes  no  difference  in  the  application 
oi  this  principle,  whether  the  law  was 
passed  before  or  after  the  debt  was  con- 
tracted. McMillan  v.  McNeill,  4  Wheat. 
209,   4   L.    Ed.   552. 

An  act  of  a  state  legislature  which  dis- 
charges a  debtor  from  all  liability  for 
debts  contracted  previous  to  his  dis- 
charge, on  his  surrenderiner  his  property 
for  the  benefit  of  his  creditors,  is  a  law 
impairing  the  obligation  of  contracts, 
within  the  meaning  of  the  constitution  of 
the  United  States,  so  far  a?  it  attempts  to 
discharge  the  contract;  and  it  makes  no 
difference,  in  such  a  case,  that  the  suit 
■was  brought  in  a  state  court  of  the  state, 
of  which  both  the  parties  were  citizens, 
where  the  contract  was  made,  and  the 
discharge  obtained,  and  where  they  con- 
tinued to  reside  until  the  suit  was 
brought.  Farmers',  etc.,  Rank  v.  Smith, 
6  Wheat.   131,  5   L.   Ed.   224. 

The  act  of  the  legislature  of  the  state 
of  New  York,  passed  on  the  3d  of  April 
1811  (which  not  onlv  liberates  the  per- 
son of  the  debtor,  but  discharges  him  from 


all  liability  for  any  debt  contracted  pre- 
vious to  his  discharge,  on  his  surrender- 
ing his  property  in  the  manner  it  pre- 
scribes), so  far  as  it  attempts  to  discharge 
the  contract,  is  a  law  impairing  the  obli- 
gation of  contracts,  within  the  meaning  of 
the  constitution  of  the  United  States,  and 
is  not  a  good  plea  in  bar  of  an  action 
brought  upon  such  contract.  Sturges  v. 
Crowninshield,  4  Wheat.  122,  4  L.  Ed. 
520. 

9.  Effect  on  state  insolvent  laws  of  en- 
actment of  federal  bankrupt  law. — Tua  t  . 
Carriere,  117  U.  S.  201,  29  L.  Ed.  855. 
See,  also,  Butler  v.  Goreley,  146  U.  S. 
303,  36  L.  Ed.  981;  Sturges  v.  Crownin- 
shield, 4  Wheat.  122,  4  L.  Ed.  529;  Boese 
v.   King,  108  U.   S.   379,  27  L.   Ed.   760. 

10.  State  insolvent  laws  and  discharges 
thereunder  without  extraterritorial  effect. 
— For  a  full  treatment  of  this  general 
rule,  see  the  title  CONFLICT  OF  LAWS, 
vol.  3,  p.   1083,   et  seq. 

Participation  in  insolvency  proceedings 
as  abandoning  extraterritorial  immunity. 
— See  post.  "Proof  and  Allowance  of 
Claims."   Vin. 

11.  Right  of  debtor  to  file  voluntary 
petition. — King  v.  Cross,  175  U.  S.  396, 
44  L.  Ed.  211;  Bank  v.  Horn,  17  How. 
157,  15  L.   Ed.  70. 

12.  Necessity  for  schedule  annexed  to 
petition. — Bank  z\  Horn,  17  How.  157,  15 
L.  Ed.  70;  Geilinger  t/.  Philippi.  133  U.  S. 
246,   33    L.    Ed.    614. 

Under  the  insolvent  law  of  the  District 
of  Columbia  the  debtor  was  required  to 
make  out  a  list  of  all  his  property,  real, 
personal  and  mixed,  and  offer  to  deliver  it 
up  to  the  use  of  his  creditors.  Tayloe  v. 
Thomson.   5   Pet.   358.   8    L.    Ed.    154. 

As  to  the  effect  of  omissions  from  such 
schedule,  see  post,  "In  General,"  VI, 
C,  2,  a. 
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involuntary  bankruptcy  upon  his  committing  certain  acts  of  insolvency. ^^ 

2.  Grounds.— Conveyances  Containing  Preferences. — Conveyances  of 
property  within  the  state  made  by  a  citizen  thereof,  who  is  insolvent,  within  a 
specified  time  before  commencement  of  insolvency  proceedings  and  with  the 
intent  to  prefer  certain  creditors,  are,  by  the  insolvent  laws  of  some  states,  made 
a  ground  for  adjudging  the  debtor  insolvent,  and  ordering  the  distribution  of  his 
property  by  an  assignee.^'* 

Departure  with  Intent  to  Delay  or  Defraud  Creditor. — So,  also,  it  has 
been  held  that  the  act  of  a  debtor  in  leaving  his  home,  even  for  a  short  time,  for 
the  purpose  of  delaying  or  defrauding  his  creditors,  will  amount  to  an  act  of 
bankruptcy  and  bring  him  within  the  statute. ^^ 

3.  Petition  by  Creditors. — In  General. — The  proper  method  of  putting  an 
insolvent  debtor  into  involuntary  bankruptcy  is  by  a  petition  of  his  creditors. ^'^ 

For  What  Debts  Authorized. — Under  the  Pennsylvania  act  of  September 
17,  1785,  for  the  regulation  of  bankruptcy,  it  was  provided  that  the  debts  of  the 
petitioning  creditor  must  have  arisen  on  a  contract  or  transaction  subsequent  to 
the  passing  of  the  act.^'^ 

4.  Who  May  Object  to  Proceedings. — It  is  competent  to  third  persons, 
where  their  interest  is  afifected,  to  take  advantage  of  the  irregularity  of  invol- 
untary  insolvency   proceedings.^^ 


13.  Statutory  provisions  for  involuntary 
proceedings. — Security  Trust  Co.  v.  Dodd, 
173   U.   S.   624,   43    L.    Ed.   835. 

14.  ■  Conveyance  with  intent  to  prefer. 
—Brown  v.  Smart,  145  U.  S-  454,  36  L. 
Ed.    773. 

Generally,  as  to  the  effect  of  insolvent 
laws,  upon  preferences,  liens,  etc.,  see 
post,  "Effect  upon  Liens,  Preferences,  or 
Transfers,"   VII,    C. 

Deed  to  grantor's  child  without  valu- 
able consideration. — In  Joy  v.  Cossart,  2 
Ball.  126,  1  L.  Ed.  316,  the  act  of  bank- 
ruptcy alleged  to  have  been  committed 
was  a  conve3^ance  by  the  debtor  of  a  lot 
of  ground  to  one  of  his  children,  by  deed, 
and  without  a  valuable  consideration.  It 
was  admitted  that  this  was  fraudulent  and 
void,  but  it  was  contended  that  it  was  not 
an  act  of  bankruptcy.  The  supreme  court 
of  Pennsylvania,  however,  inclined  to  the 
belief  that  such  deed  constituted  an  act  of 
bankruptcy. 

15.  Departure  to  delay  or  defraud  cred- 
itor.— "It  has  often  been  determined,  that, 
if  a  man  goes  from  home,  but  a  day,  in 
order  to  delay  or  defraud  his  creditor,  it 
is  sufficient  to  bring  him  within  the  stat- 
ute. Whether,  however,  the  flight  of  a 
stranger  to  his  own  home  in  another 
state,  is  such  a  departure  as  the  law  in- 
tends, the  case  have  left  in  great  ob- 
scurity; for  the  only  principle  ascertained 
by  them,  is,  that  the  departure  must  be 
with  a  view  to  delay  or  defraud;  and  the 
act  of  parliament  itself  contains  no  dis- 
tinction of  the  nature  now  contended  for. 
On  so  doubtful  a  point,  therefore,  the 
court  would  rather,  at  this  time,  leave  the 
decision  at  large  to  the  jury,  than  venture 
a  positive  opinion."  Pleasants  v.  Meng, 
1    Ball.    380,    1   L.    Ed.    185. 

16.  By  petition  of  creditors. — Security 
Trust    Co.   V.    Bodd,    173   U.    S.    624,    43    L. 


Ed.   835;  Joy  v.  Cossart,  2  Ball.   126,   1   E. 
Ed.   316. 

A  petition  subscribed  by  one  of  two 
partners  in  the  name  of  himself  and  part- 
ner, is  a  legal  ground  for  issuing  a  com- 
mission of  bankruptcy  under  the  Penn- 
sylvania act  of  1785.  Pleasants  v.  Meng, 
1  Ball.  380,  1  L.  Ed.  185.  See,  generally, 
the   title    PARTNERSHIP. 

17.  Debts  authorizing  petition. — Joy  v. 
Cossart,  2  Ball.  126,  1  L.  Ed.  316;  Pleas- 
ants V.  Meng,  1  Ball.  380,  1  L.   Ed.  185. 

In  Joy  V.  Cossart,  2  Ball.  126,  1  L-  Ed. 
316,  the  debt  due  to  the  petitioning  cred- 
itor was  a  running  account,  every  item  of 
which  was  prior  to  June,  1785,  and  which 
was  thus  endorsed:  "We  do  acknowledge 
the  within  account  to  be  just  and  true, 
errors  excepted;  and  also  exceptmg  all 
such  remittances  as  we  have  already  made 
since  rendering  the  same,  *  *  *  and  we 
promise  to  pay  the  balance  thereof,"  etc. 
This  was  contended  by  the  defendant's 
counsel  to  be  no  extinguishment  or  satis- 
faction of  the  original  debt,  and,  there- 
fore, not  within  the  meaning  of  the  act. 
It  was  held  that  this  was  not  a  sufficient 
debt  to  support  the  commission. 

In  Pleasants  v.  Meng,  1  Ball.  380,  1  L. 
Ed.  185,  to  a  plea  of  a  certificate  of  dis- 
charge the  plaintiff  claimed  that  the  debt 
on  which  the  commission  was  founded 
was  not  one  within  the  Pennsylvania 
bankrupt  law  of  1785,  as  it  was  con- 
tracted prior  to  the  passage  of  such  act, 
although  a  bond  had  been  given  therefor 
since  the  act  was  passed.  It  was  held 
that  the  issuance  of  the  commission  was 
warranted  by   such   bond. 

18.  Objections  to  proceedings  by  third 
parties  in  interest. — Joy  v.  Cossart,  2  Ball. 
126,  1  Jv.  Ed.  316,  citing  Pleasants  v. 
Meng,  1  Ball.  380,  1  L.  Ed.  185. 
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V.    Meetings  of  Creditors. 

In  state  insolvent  laws,  as  in  the  case  of  federal  bankrupt  acts,  provision  is 
usually  made  for  the  calling  of  a  meeting  of  the  creditors  of  the  insolvent.^^ 

VI.    Assignee,  Trustee  or  Syndic. 

A.  Appointment. — The  assignee,  trustee  or  syndic  as  he  is  variously  termed 
under  the  insolvent  laws  of  the  states,  is,  in  some  jurisdictions,  appointed  at  a 
meeting  of  the  creditors,  as  in  the  case  of  assignees  or  trustees  under  the  fed- 
eral bankrupt  laws.-°  In  other  jurisdictions,  however,  it  would  seem  that  he  is 
appointed  by  the  court  having  jurisdiction  of  the  insolvency  proceedings. 21 

B.  Bonds. — It  is  a  common  requirement  of  the  various  insolvent  laws  that 
the  trustee  or  assignee  shall  give  bond  with  sureties,  for  the  faithful  perform- 
ance of  his  duties  as  such. 22 

C.  Rights,  Powers,  Duties  and  Liabilities — 1.  In  Gknekal. — The  trus- 
tee, assignee  or  syndic  of  an  insolvent  debtor  represents  the  creditors  of  the  in- 
solvent,2^  and  can  take  advantage  of  defects  of  which  the  insolvent  himself 
could  not  take  advantage. ^^ 


19.  Calling    of   meeting    of   creditors. — 

King  V.  Cross,  175  U.  S.  396,  44  L.  Ed. 
211.  See,  generally,  the  title  BANK- 
RUPTCY, vol.  1,  p.  872. 

As  to  the  election  of  trustees  or  as- 
signees at  such  meetings,  see  post,  "Ap- 
pointment," VI,  A. 

20.  Appointment  by  creditors. — Kmgv. 
Cross,  175  U.  S.  396,  44  L.  Ed.  211; 
Coiron  v.  Millaudon,  19  How.  113,  15  L. 
Ed.  575.  See.  generally,  the  title  BANK- 
RUPTCY, vol.  2,  p.  884. 

21.  Appointment  by  court. — Under  the 
insolvent  law  of  the  District  of  Columbia 
upon  the  execution  by  the  debtor,  of  a 
list  of  his  property  and  his  offer  to  de- 
liver up  the  same  to  the  use  of  his  cred- 
itors, the  court  appoints  the  trustee. 
Tayloe  v.  Thomson,  5  Pet.  358,  8  L.  Ed. 
154.  And  see  Reily  v.  Lamar,  2  Cranch 
344,   2    L.    Ed.    300. 

Under  chapter  148  of  the  Minnesota 
general  laws  of  1881,  provision  is  made 
for  the  appointment  by  the  court  of  a 
receiver  with  power  to  take  possession  of 
and  distribute  the  unexempt  property  of 
the  insolvent  debtor.  Security  Trust  Co. 
V.  Dodrl,  173  U.   S.  624,  43  L.   Ed.  835. 

22.  Requirement  of  bond  from  trustee 
or  assignee. — William  v.  Gibbes,  17  How. 
239,  15  L.  Ed.  135;  Tayloe  v.  Thomson, 
5   Pet.   358,  8  L.    Ed.   154. 

"It  has  been  suggested  that  the  statute 
of  Maryland,  of  1841,  confirming  certain 
defective  proceedings  in  insolvent  cases, 
operated  to  confirm  the  sale  of  the  trustee 
to  Oliver,  in  1825,  and  that  the  opinion  of 
the  court  of  appeals  in  the  case  of  Wil- 
liams is  founded  upon  this  statute.  Win- 
chester, the  permanent  trustee  at  the  time 
of  the  sale,  had  not  given  a  bond,  with 
surety,  for  the  faithful  execution  of  his 
duty,  as  required  by  the  law;  and,  under 
the  decisions  of  the  courts  of  IMaryland, 
this  omission  disabled  him  from  dealing 
with  the  estate  of  the  insolvent.  The  act 
of  1841  was  passed  to  remedy  defects  of 
this  description.     It  provided  that  all  sales 


and  transfers  of  property  and  claims, 
theretofore  made  by  any  permanent  trus- 
tee, etc.,  under  the  insolvent  laws  of  the 
state,  shall  be  valid  and  effectual,  not- 
withstanding such  trustee  shall  not  have 
given  a  bond  with  security,  etc.,  and  the 
3d  section  provides  that  the  act  shall  not 
be  so  construed  as  to  cure  any  other  de- 
fect in  the  proceeding  than  the  failure  to 
give  a  bond,  with  security,  or  the  want  of 
any  ratification  by  the  court  of  any  sale 
made  by  such  trustee.  It  is  quite  ap- 
parent from  the  provisions  of  the  act,  that 
it  was  not  desired  to  confirm  all  sales 
previously  made  the  trustee  under  the  in- 
solvent laws,  and  render  them  valid  and 
effectual,  but  simply  to  confirm,  so  far 
as  respected  any  defect  arising  out  of 
the  omission  of  the  trustee  to  give  the 
proper  security,  and  also  as  respected  any 
omission  on  the  part  of  the  court  to  con- 
firm the  sale."  William  v.  Gibbes,  17 
How.   239,    15    L.    Ed.    135. 

23.  Representative  of  creditors. — Bank 
V.  Herbert,  8  Cranch  36,  3  L.  Ed.  479; 
Adams  v.  Preston,  22  How.  473,  16  L.  Ed. 
273;  Geilinger  v.  Philippi,  133  U.  S.  2!  6, 
33    L.    Ed.    614. 

"According  to  the  law  of  Louisiana,  on 
a  surrender  by  the  insolvent  of  his  prop- 
erty for  the  benefit  of  creditors,  the  es- 
tate vests  in  the  latter  sub  modo,  and  is 
disposed  of  by  them  through  the  agency 
of  the  syndic,  under  the  supervision  and 
control  of  the  court  before  whom  the 
proceedings  take  place.  2  Rob.  R.,  193, 
194.  They  appoint  the  syndic  and  fix 
the  terms  and  conditions  of  the  sale,  and 
have  the  charge  of  the  estate  in  the  mean- 
time between  the  surrender  and  final  dis- 
position." Coiron  v.  IMillaudon,  19  How. 
113.    15    L.    Ed.    575. 

Generally,  as  to  powers  and  duties  of 
assignees  under  fecleral  bankrupt  laws, 
see  the  title  BANKRUPTCY,  vol.  2,  p. 
88(1. 

24.  May  take  advantage  of  defects  not 
available   to   insolvent. — Bank  v.    Herbert, 
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2.    Right  and  Title:  to  Property  of  Insolvent— a.    In  General. It  may 

be  stated  as  a  general  rule  that  the  assignee,  trustee  or  syndic,  is  vested  with  all 
the  rights  and  property  of  the  insolvent,  not  exempt  by  law,25  which  the  in- 
solvent had  at  the  time  of  application  for  adjudication  of  insolvency, ^-^  or,  as  is 
the  rule  in  some  jurisdictions,  at  the  time  of  the  first  publication  of  the  'notice 


8  Cranch  36,  3  L.  Ed.  479.     And  see  post, 
"In  General,"  VI,  C,  2,  a. 

"Assignees    in     insolvency      under      the 
comprehensive  rule  by  w^hich  the  assignee 
is   vested   with   all   the   rights   of   property 
belonging    to    the    bankrupt,    acquire    the 
same    right    as    creditors     to      avoid      any 
transactions  of  the  insolvent  debtor  v^^hich 
were   intended  to   enable   a  third  party  to 
hold    his    property    in    trust    for    his    own 
benefit.      In    reference    to    such    a    case    it 
has   been  well  said  that  there  is  a  broad 
distinction  between  a  bill  by  a  bankrupt, 
the  author  of   the   fraud,  and  one   by  the 
assignee,  who  seeks  to  recover  the  prop- 
erty  for   the    benefit    of   the    very   interest 
sought   to   be   defrauded,   as   public  policy 
in  the  first  case  forbids  the  court  to  lend 
its  aid  to  a  plan  intended  to  deprive  cred- 
itors   of    their    just    rights,    but    to    grant 
relief  in  the  second  case,  is  to  act  in  ac- 
cordance  with   the   rights   of  creditors   for 
the    purpose    of    defeating    the    fraudulent 
design.      In    cases    unaffected    with    fraud, 
the  assignee  stands  in  the  situation  of  the 
insolvent   debtor,   and   succeeds    to   all    his 
property  and   rights   of  property,   whether 
legal    or    equitable,    and    the    rule    is    sup- 
ported by  the   highest  authority,   that   the 
assignment      passes      all      his       property, 
whether  mentioned  or  not  in  the  schedule, 
to  the  assignee;   and  it  was  held,  in   Gray 
V.  Bennett,  that  any  one  who  alarms  that 
a  particular  thing  does  not  pass  by  force 
of   the   statute   must   bring   himself   within 
its  exceptions  or  show  conclusively  aliunde 
that   it   was   the   design   of   the    makers   of 
the    law    that    the    thing    specified    should 
not  pass  to  the  assignee."    Crapo  v.  Kelly, 
16  Wall.   610,  21  L.    Ed.   430. 

25.  Vested  with  all  rights  and  property 
of  insolvent  not  exempt. — King  v.  Cross, 
175  U.  S.  396.  44  L.  Ed.  211;  Security 
Trust  Co.  V.  Dodd,  173  U.  S.  624,  43  L. 
Ed.  835;  Butler  v.  Goreley,  146  U.  S.  303, 
36  L.  Ed.  981;  Geilinger  v.  Philippi,  133 
U.  S.  246,  33  L.  Ed.  614;  Tua  v.  Carriere, 
117  U.  S.  201,  29  L.  Ed.  855;  Crapo  v. 
Kelly,  16  Wall.  610,  21  L.  Ed.  430;  Adams 
V.  Preston,  22  How.  473,  16  L.  Ed.  273; 
Coiron  v.  Millaudon,  19  How.  113,  15  L. 
Ed.  575;  Bank  v.  Horn,  17  How.  157,  15 
L.  Ed.  70;  Hunter  v.  United  States,  5  Pet. 
173,  8  L.  Ed.  86;  Tayloe  v.  Thomson,  5 
Pet.  358,  368,  8  L.  Ed.  154.  And  see 
Boinod  v.  Pelosi,  2  Dall.  43,  1  L.  Ed. 
23L 

Massachusetts  act. — Butler  v.  Goreley, 
146  U.  S.  303,  36  L.  Ed.  981;  Crapo  v. 
Kelly,  16  Wall.  610,  21   L.   Ed.   430. 

Louisiana. — Geilinsrer  v.  Philippi,  133  U. 
S.   246,  253,  254,  33   L.   Ed.  614. 


A  ship  on  high  seas  is  a  portion  of  a 
state's  territory,  and  passes  under  i's 
laws  to  assignee.  Crapo  v.  Kelly,  16  Wall 
610,  21  L.  Ed.  430. 

All  claims  of  the  debtor  against  other 
persons  pass  to  the  assignee.  Hunter  v 
United  States,  5   Pet.   173,  8   L.   Ed.   86. 

As  do  claims  against  the  United  States 
or  foreign  governments.  Gill  v.  Oliver 
11  How.  529,  13  E.  Ed.  799;  Mayer  v 
White,  24  How.  317,  16  L.  Ed.  657;  Milnor 
V.  Metz,  16  Pet.  221,  10  L.  Ed.  943;  Butler 
V.  Goreley,  146  U.  S.  303,  36  L.  Ed.  981. 

In  1816,  an  association  called  the  Balti- 
more Company,  was  organized  in  Balti- 
more, for  the  purpose  of  furnishing  ad- 
vances and  supplies  in  fitting  out  a  mili- 
tary expedition  under  General  Mina, 
against  Mexico,  then  a  part  of  the  do- 
minions of  the  King  of  Spain.  See  Gill 
V.  Oliver,  11  How.  529,  13  L.  Ed.  799,  and 
Williams  V.  Oliver,  12  How.  Ill,  13  L. 
Ed.  915.  One  of  the  shareholders  having 
become  insolvent,  in  1819,  his  trustee  sold 
the  share  in  1825.  The  original  transac- 
tion being  illegal,  the  share  could  not  be 
considered,  by  the  laws  of  Maryland,  as 
property  passing  by  the  insolvency  to  the 
trustee.  Consequently,  the  sale  by  the 
trustee  passed  nothing  to  the  assignee. 
"The  court  of  appeals  of  Maryland  so  de- 
cided, and  this  court  adopts  their  con- 
struction of  their  own  laws."  William  v. 
Gibbes,  17  How.  239,  15  L.  Ed.  135. 

In  1824  Mexico  assumed  the  debt  as 
one  of  national  obligation,  and  the  United 
States  made  it  the  subject  of  negotiation 
until  it  was  finally  paid.  A  second  in- 
solvency having  taken  place  in  1829, 
there  was  a  right  of  property  in  the  in- 
solvent which  was  capable  of  passing  to 
his  trustee.  Mayer  v.  White,  24  How.  317. 
16  L.   Ed.  657. 

Generally,  as  to  the  right  and  title  of 
the  assignee  or  trustee  under  the  federal 
bankrupt  laws,  see  the  title  BANK- 
RUPTCY, vol.  2,  p.  887,  et  seq. 

26.  Acquires  only  what  debtor  has  at 
time  of  application. — Tayloe  v.  Thomson, 
5   Pet.   358,   8   L.   Ed.   154. 

Property  of  another  in  possession  of 
insolvent  as  agent  of  owner. — In  Price  v. 
Ralston,  2  Dall.  60,  1  L.  Ed.  289,  goods 
were  consigned  to  one  P.,  a  factor,  by 
whom  such  goods  were  sold  and  bonds 
taken  from  the  purchaser  by  P.  payable 
to  him,  and  not  expressing  his  capacity  of 
agent  for  the  consignor.  Upon  commis- 
sion of  bankruptcy  having  issued  against 
P.,  it  was  held  that  under  the  insolvent 
law  of  Pennsylvania,  the  bond  did  not 
pass  to  the  assignee  of  P. 
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of  the  issuing  of  the  warrant  against  him,-'  whether  such  property  be  mentione<l 
in  the  schedule  or  not  ;-s  and  he  may  sue  to  recover  the  property,  or  upon 
choses  in  action  belonging  to  the  insolvent. ^9 

b.  Manner  of  Transfer. — In  some  states  the  insolvent  laws  provide  for  an  as- 
signment of  the  debtor's  effects  by  the  court  of  insolvency  to  the  assignee  or 
trustee  i-^*^  while  in  other  jurisdictions  upon  the  appointment  of  a  trustee  or  as- 
signee, the  debtor  is  directed  to  execute  to  him  a  deed,  conveying  all  his 
property,  rights  and  credits.^  ^ 

3.  Right  to  Sue  and  Liability  to  Suit. — In  General. — With  regard  to 
the  right  of  trustees  or  assignees  under  state  insolvent  laws  to  sue,  and  their 
liability  to  suit,  the  same  rule  would  seem  to  apply  as  in  the  case  of  assignees 
or  trustees  under  the  federal  bankrupt  laws.^^ 

Suits  to  Recover  Assets  or  Set  Aside  Transactions  of  Insolvent. — As 
has  been  seen,  the  assignee,  trustee  or  syndic  of  an  insolvent  debtor  may  sue  to 
avoid  transactions  of  the  debtor,  and  to  recover  assets  of  the  estate.-"^ 

Jurisdiction. — Under  the  Louisiana  civil  code,  it  is  provided  "that  in  all 
matters  relative  to  failures,  all  suits  already  commenced,  or  which  may  be  sub- 
sequently instituted  against  the  debtor,  must  be  carried  before  the  court  in  which 
the  failure  has  been  declared,"  and  that  "where  the  party  claims  from  the  syndics 
goods  which  had  been  surrendered  by  an  insolvent,  the  suit  may  be  brought  be- 
fore the  court  where  the  concurso  is  pending.-'^-* 

Right  to  Sue  in  Federal  Courts  as  Dependent  on  Right  of  Assignor. 
• — It  has  been  held  that  a  general  assignee  of  the  effects  of  an  insolvent  cannot 
sue  in  the  federal  courts,  if  his  assignor  could  not  have  sued  in  those  courts."'^ 

VII.    Effect   of  Insolvency   Proceedings   upon   Control,    Transfer   or  En- 
cumbrance   of    Property,    and    as    Exempting    from    Execution. 
A.     Custody  of    Property    Pending    Proceedings. — Lender    the    state    in- 
solvent laws,  as  in  case  of  proceedings  under  the   federal  bankrupt  laws,  pro- 
vision is  usually  made  for  the  sequestration  of  the  effects  of  the  debtor,  and  for 

27.  Property  which  debtor  had  at  time  the  question  was  submitted  to  the  court 
of  publication  of  notice  of  issuing  warrant.  whether  such  action  could  be  maintained 
— King  V.  Cross,  175  U.  S.  396,  44  L.  Ed.  by  the  assignee.  It  was  held  that  under 
211.  the  Pennsylvania  act  of  assembly  nothing 

28.  Property  passes  though  not  included  but  debts  were  assigned,  and  that  torts 
in  schedule. — Crapo  z'.  Kelly,  IG  Wall.  filO.  must  be  considered  as  the  mere  personal 
21  L.  Ed.  430;  Bank  v.  Horn,  17  How.  157,  concern   of   the   bankrupt. 

15  L.  Ed.  70;  Geilinger  v.  Philippi,  133  U.  30.  Assignment  by  judge  of  insolvency 
S.  246,  33  L.  Ed.  614;  Tua  v.  Carriere,  117  court  to  assignee. — King  v.  Cross,  175  U. 
U.  S.  201,  29  L.  Ed.  855.  S.  396,  44  L-  Ed.  211;  Butler  v.  Goreley, 
See,  however.  United  States  v.  How-  146  U.  S.  303,  36  L.  Ed.  981;  Hunter  v. 
land,  4  Wheat.  108,  4  L.  Ed.  526,  in  which  United  States,  5  Pet.  173.  S  L.  Ed.  86. 
it  was  held  that  the  United  States  not  be-  31.  Execution  of  deed  by  insolvent  un- 
iiig  entitled  to  priority  over  other  cred-  der  direction  of  court. — Tayloe  V:  Thom- 
itors  under  the  act  of  1799,  upon  the  son,  5  Pet.  358,  8  L.  Ed.  154;  Reily  v.  La- 
ground  of  the  debtor  having  made  an  as-  mar,  2  Cranch  344,  2  L.  Ed.  300. 
sitmrnent  for  the  benefit  of  creditors,  im-  32.  Application  of  same  rules  as  in 
le=s  it  was  proved  that  such  assignment  ^ases  of  assignees  or  trustees  in  bank- 
v.-as  of  all  the  debtor's  property,  where  ruptcy.— See  the  title  BANKRUPTCY, 
the    assignment   conveyed    only   the    prop-  ^q]    o    p    qqs 

erty   mentioned   in    the    schedule,   and   the  ggf  May  sue  to  set  aside  transactions  of 

latter   did   not  purport  to   contam   all    the  j^s^lvent    or    recover     assets.-See     ante, 

debtor  s  property,  the  onus  probandi  was  ,,j      ^            1  "  a7t    r^    1     <'t      o„„<>.-o1  "  \r-[ 

xt.     TT   •..   J   c.   i.       i.       u         iU   ..  ..t,^  In   General,     Vi,  C,  1       In  General,     VI, 

upon  the  United   States  to  show  that  the  p    o                .          >      >      > 

assignment     embraced     all      the      debtor's  >  -^i     ■                               ,        .,       .  .             ... 

propcrtv.  34.     Jurisdiction    under    Louisiana    civil 

29.    Right  to  sue  for  recovery  of  assets  code,  art.  165,  §  3.— Adams  v.  Preston,  22 

or    to    enforce    claims. — Tua     v.     Carriere,  How.   473,   16   L.   Ed.   273. 

117   U.   S.   201.   29   L.   Ed.    855;    Butler    v.  35.     May    sue    in     federal     courts      only 

G'^reley.   146   U.   S.   303,  36  L.   Ed.   981.  where    assignor    might    have    done     so. — 

f^xception  in  case  of  cause  of  action  ex  Sere  r.  Pitot,  6  Cranch  3.T?,  3  L.  Ed.  240. 

delicto. —  fn    ShopTna^er   r.    Keely.   2    Dall.  Generally,  as  to  the  right  to  sue  in  fed- 

213,  1  L.  Ed.  353,  which  was  an  action  on  eral   courts,    see    the    title    COURTS,   vol.. 

the  case   for  deceit  in  the   sale   of  goods,  4,  pp.  961,  962. 


INSOLVENCY. 


placing  them  in  the  custody  of  the  law  in  the  person  of  the  officer  of  the  court, 
appointed  for  the  purpose,  pending  the  appointment  of  a  trustee  or  assignee."'^ 

B.  Protection  from  Levy  and  Seizure. — It  would  seem  to  be  well  estab- 
lished that,  after  the  institution  of  proceedings  under  the  insolvent  laws,  and 
when  once  in  the  custody  of  the  court,  the  property  of  the  debtor  is  protected 
from  levy  and  seizure  under  process,  at  the  instance  of  creditors  seeking  to  ob- 
tain a  preference  ;^'^  and  an  attempt  to  attach  or  seize  such  property  may  be 
restrained  by  injunction.^^  In  order,  however,  that  the  property  of  the  debtor 
may  be  thus  protected,  all  the  steps  requisite  for  placing  it  in  the  custody  of  the 
court  must  have  been  complied  with.  Thus,  where  a  statute  requires  the  publication 
of  a  notice  of  the  issuance  of  the  warrant  for  the  sequestration  of  the  debtor's 
effects,  until  such  publication  the  property  is  subject  to  seizure  under  process.^^ 
So,  also,  it  has  been  held  that  if,  before  the  judgment  of  the  court  on  a  volun- 
tary petition,  the  petitioner,  fail  to  prosecute  his  petition,  or  discontinue  it,  his 
property  is  liable  to  execution  as  though  he  had  not  applied  for  the  benefit  of  the 
law ;  and  if,  after  the  judgment  of  the  court,  he  fail  to  assign  his  property,  it 
will  be  liable  to  be  taken   by  his  creditors   on  execution.^" 

C.  Effect  upon  Liens,  Preferences,  or  Transfers. — As  Avoiding-  Con- 
veyances by  Way  of  Preferences. — It  is  a  common  provision  of  state  in- 
solvent laws  as  well  as  of  the  federal  bankrupt  laws,  that  all  conveyances,  by 
way  of  preference,  of  any  property  within  the  borders  of  the  state,  made  by  a 
citizen  thereof,  being  insolvent,  and  within  a  prescribed  time  before  the  com- 
mencement of  proceedings  in  insolvency,  shall  be  void;-*^    and  such  a  provision 


36.  Issuance  of  warrant  for  sequestra- 
tion of  debtor's  effect. — King  v.  Cross,  175 
U.   S.   396,  44  L.   Ed.  211. 

The  statutes  of  Massachusetts  on  the 
subject  of  insolvency  provide  for  the  is- 
suance of  a  warrant  for  the  sequestration 
of  the  effects  of  a  petitioning  debtor,  and 
for  the  publication  of  a  notice  of  the  is- 
sue of  such  warrant.  King  v.  Cross,  175 
U.   S.  396.  44  L.   Ed.  ?A\. 

Generally,  as  to  custody  and  protection 
of  property  under  the  federal  bankrupt 
laws,  see  the  title  BANKRUPTCY,  vol.  2, 
p.  848,  et  seq. 

37.  Property  in  custody  of  court  pro- 
tected from  levy  and  seizure  under  proc- 
ess.—Geilinger  V.  Philippi.  133  U.  S.  246, 
33  L.  Ed.  614;  Hunter  v.  United  States,  5 
Pet.  173,  8  L.  Ed.  86;  Reynolds  v.  Adden, 
136  U.  S.  348,  36  L.  Ed.  360;  Cole  v.  Cun- 
ningham, 133  U.  S.  107,  33  L.  Ed.  538. 

By  the  insolvency  proceedings  the  debt- 
or's assets  are  placed  in  gremio  legis  and 
cannot  be  seized  bv  process  from  another 
court.  Geilinger  v'.  Philippi,  133  U.  S.  246, 
33  L.  Ed.  614,  citing  Peale  v.  Phipps,  14 
How.  368,  14  L.  Ed.  459;  Tua  v.  Carriere, 
117  U.   S.  '^Ol,  29  L.   Ed.  855. 

.?8.  Injunction  to  restrain  att^^chment  or 
seizure  of  property. — Reynolds  z'.  Adden, 
136  U.  S.  348,  36  L.  Ed.  360;  Cole  v.  Cun- 
ningham, 133   U.   S.  107,  33   L.   Ed.   538. 

39.  Subject  to  seizure  until  publication 
of  notice  of  issuance  of  warrant. — King  v. 
Cross,  175  U.  S.  396,  44  L.  Ed.  211. 

40.  Necessity  for  actual  transfer  after 
iudgment  of  court. — Himter  v.  United 
States,  5  Pet.  173,  8  L.  Ed.  86.  in  which 
case  it  was  held  that  the  assignment  under 
the  insolvent  law  of  Rhode  Island  could 
only    take    effect    from    the    time    it    was 


made;  until  the  court,  in  the  exercise  of 
their  judgment,  determine  that  the  appli- 
cant is  entitled  to  the  benefit  of  the  law, 
and  in  pursuance  of  its  requisition,  he  as- 
signs his  property,  the  proceedings  are  in- 
choate, and  do  not  relieve  the  party;  it  is 
the  transfer  which  yests  in  the  assignee 
the  property  of  the  insolvent,  for  the  ben- 
efit of  his  creditors. 

The  property  placed  in  the  inventory  of 
an  insolvent  may  be  protected  from  exe- 
cution, while  he  prosecutes  his  petition; 
but  this  cannot  exclude  the  claim  of  a 
creditor  who  obtains  a  judgment  before 
the  assignment.  Hunter  v.  United  States, 
5  Pet.  173,  8  L.  Ed.  86. 

41.  Statutory  provisions  invalidating 
conveyances  with  intent  to  prefer,  etc. — 
Brown  v.  Smart,  145  U.  S.  454,  36  L.  Ed. 
773;  McClellan  v.  Chipman,  164  U.  S.  347, 
41  L.  Ed.  461;  Tua  v.  Carriere,  117  U.  S. 
201,  39  L.  Ed.  855.  See,  also,  Hanover 
Nat.  Bank  v.  Moyses,  186  U.  S.  181,  46  L. 
Ed.  1113;  Rundle  v.  Murgatroyd,  4  Dall. 
304,  1  L.  Ed.  843. 

Under  the  law  of  Louisiana  the  effect 
of  a  cession  of  property  by  an  insolyent 
person  is  to  dissolve  all  attachments 
which  have  not  matured  into  judgments. 
Tua  V.  Carriere,  117  U.  S.  201,  29  L.  Ed. 
855. 

Sections  96  and  98,  ch.  157,  of  the  Mas- 
sachusetts public  statutes,  invalidate  pref- 
erences made  by  insolvent  debtors  and  as- 
signments or  transfers  made  in  contem- 
plation of  insolvency.  McClellan  v.  Chip- 
man,  164  U.  S.  347,  41  L.  Ed.  461,  in  which 
it  is  held  that  a  national  bank  was  not  ex- 
empted from  the  above  provision,  by  § 
5137,  U.  S.  Comp.  Stats.,  1901,  authorizing. 
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has  been  held  to  be  a  vaHd  exercise  of  the  power  of  the  state  over  property 
within  its  jurisdiction,  as  to  all  such  conveyances  made  after  the  passage  of  the 
law,  whether  as  to  its  own  citizens  or  as  to  citizens  of  other  states.'*  2 

In  the  case  of  liens  given  or  accepted  in  good  faith,  for  valid  consid- 
eration, and  not  within  the  time  prescribed  by  the  statute  prior  to  the  commence- 
ment of  proceedings  in  insolvency,  the  same  rule  seems  to  apply  as  in  the  case 
of  proceedings  under  the  federal  bankrupt  laws,  and  such  liens  are  not  affected 
by  the  institution  of  proceedings  for  the  adjudication  of  insolvency.-*^ 

VIII.    Proof  and  Allowance  of  Claims. 

Eight  of  Foreign  Creditors  to  Prove  Claims. — Nonresident  creditors  of 
an  insolvent  are  entitled  to  come  .in  pari  passu  with  domestic  creditors  and 
prove  their  claims,  and  if  they  do  not  they  cannot  participate  in  the  distribution 
of  the  insolvent's  property.^-*  Where  a  nonresident  does  voluntarily  make  him- 
self a  party  to  insolvency  proceedings,  proves  hi^  claim  and  receives  a  dividend 
on  his  debt,  he  abandons  his  extraterritorial  immunity  from  the  operation  of  a 
state  bankrupt  law,  and  is  bound  thereby  to  the  same  exient  with  the  citizens 
of  the  state.-*^ 

Allowance  of  Interest  on  Claims. — As  a  general  rule,  after  property  of 
an  insolvent  passes  into  the  hands  of  the  assignee,  interest  is  not  allowed  on  the 
claims  against  the  funds.*''  The  delay  in  distribution  is  the  act  of  the  law;  it 
is  a  necessary  incident  to  the  settlement  of  the  estate.^^ 


the  purchase  of  real  estate  for  certain 
purposes  by  national  banks. 

Period  fixed  at  four  months  prior  to 
commencement  of  proceedings. — Brown  v. 
Smart,  145  U.  S.  454,  36  L.   Ed.  773. 

As  to  the  provisions  of  the  federal  bank- 
rupt laws  as  to  liens,  transfers  and  prefer- 
ences, see  the  title  BANKRUPTCY,  vol. 
2,  p.  929,  et  seq. 

42.  Provision  held  valid  exercise  of 
state's  power. — Brown  v.  Smart,  145  U.  S. 
454,  36  L.  Ed.  773;  McClellan  v.  Chipman, 
164  U.  S.  347,  41  L.  Ed.  461. 

43.  Validity  of  liens  given  in  good  faith, 
etc. — Generally,  as  to  the  validity  of  such 
liens  under  the  federal  bankrupt  laws,  see 
the  title  BANKRUPTCY,  vol.  2,  p.  931. 

"The  5th  section  of  the  act  of  congress 
for  the  relief  of  insolvent  debtors  declares 
that  no  process  against  the  real  or  per- 
sonal property  of  the  debtor  shall  have 
&ny  effect  or  operation,  except  process  of 
execution,  and  attachment  in  the  nature  of 
er.ecution,  which  shall  have  been  put  into 
\\\Q  hands  of  the  marshal  antecedent  to 
the  application;"  the  application  of  this 
clause  in  the  section  was  intended  only 
for  a  case  where  one  creditor  sought  to 
obtain  a  preference  by  process  against  the 
debtor's  property,  after  his  application;  in 
such  case,  the  execution  shall  have  no  ef- 
fect or  operation;  but  where  the  encum- 
brance or  lien  had  attached,  before  the  ap- 
plication, it  has  a  prioritv  of  payment  out 
of  the  assigned  fund.  Tayloe  v.  Thom- 
son. 6   Pet.  358,  8  L.   Ed.  154. 

"An  assignment  in  insolvency  does  not 
disturb  liens  created  prior  thereto  ex- 
I^^essly  or  by  implication  in  favor  of  the 
creditor."  Joyce  v.  Auten,  179  U.  S.  591, 
45  L.  Ed.  332. 


44.  Right  of  foreign  creditors  to  prove 
claims — Effect  of  failure  to  do  so. — Geil- 
inger  v.  Philippi,  133  U.  S.  246,  33  L-  Ed. 
614. 

45.  Participation  in  proceedings  and  re- 
ceipt of  dividend  as  abondoning  extrater- 
ritorial immunity  from  state  law. — Clay  v. 
Smith,  3  Pet.  411,  7  L.  Ed.  723. 

The  plaintiff  below,  a  citizen  of  the 
state  of  Kentucky,  instituted  a  suit  against 
the  defendant,  a  citizen  of  Louisiana,  for 
the  recovery  of  a  debt  incurred  in  1808, 
and  the  defendant  pleaded  his  discharge 
by  the  bankrupt  law  of  Louisiana  in  1811; 
under  which,  according  to  the  provisions 
of  the  law,  "as  well  his  person,  as  his  fu- 
ttire  effects"  were  forever  discharged 
"from  all  the  claims  of  his  creditors;"  un- 
der this  law,  the  plaintiff,  whose  debt  was 
specified  in  the  list  of  the  defendant's 
creditors,  received  a  dividend  of  ten  per 
cent  on  his  debt,  declared  by  the  assign- 
ees of  the  defendant.  Held,  that  the 
plaintiff,  by  voluntarily  making  himself  a 
party  to  those  proceedings,  abandoned  his 
extraterritorial  immunity  from  the  opera- 
tion of  the  bankrupt  law  of  Louisiana,  and 
was  bound  by  that  law,  to  the  same  extent 
to  which  the  citizens  of  Louisiana  were 
bound.  Clay  v.  Smith,  3  Pet.  411,  7  L.  Ed. 
723. 

46.  Interest  not  allowed  on  clsims 
against  funds  in  hands  of  assignee. — 
Thnmas  v.  Western  Car  Co.,  149  U.  S.  95, 
37  L.  Ed.  663. 

47.  Reason  for  rule. — Thomas  v.  Western 
Car   Co.,   149   U.    S.   95.   37    L.    Ed.   663. 

Generally,  as  to  allowance  of  interest  on 
claims,  iudgments,  etc.,  see  the  title  IN- 
TEREST. 


INSOLVENCY.  11 

IX.    Sale  and  Distribution  of  Estate. 

In  General. — As  has  already  been  seen,  the  trustee,  assignee  or  syndic  repre- 
sents the  creditors  of  the  insolvent,'*^  and  as  such,  it  is  his  duty  to  dispose  of  the 
estate  of  the  insolvent  under  the  supervision  and  control  of  the  court  before 
whom  the  proceedings  take  place,'*^  and  to  distribute  the  proceeds  according  to 
the  priorities.^^  So  far  as  the  property  of  an  insolvent  is  concerned  in  the  ju- 
risdiction in  which  proceedings  against  him  are  taken,  its  distribution  is  fixed 
(existing  priorities  being  of  course  respected)  by  the  law  of  that  jurisdiction.^! 

Priority  of  Judgment  Creditors. — Under  the  provisions  of  the  Pennsyl- 
vania state  bankrupt  law  of  1785  it  was  provided  "that  every  creditor  having 
security  for  his  debt  by  judgment,  specialty,  or  other  security,  whereof  there  is 
no  execution  served  and  executed  upon  the  lands,  goods  and  estate,  of  the  bank- 
rupt, before  such  time  as  he  shall  become  a  bankrupt,  shall  not  be  relieved  upon 
any  such  judgment,  etc.,  for  any  more  than  a  ratable  part  of  their  debts,  with 
the  other  creditors. "^^  'pj-ig  rational  and  legal  construction  of  this  statute  has 
been  held  to  be  that  no  judgment  creditor  who  has  not  levied  his  execution,  shall 
receive  any  benefit  from  his  judgment,  as  to  the  estate  or  effects  of  the  bank- 
rupt, vested  in  the  commissioners  of  bankruptcy  by  the  act,  to  the  exclusion  or 
prejudice  of  the  creditors  at  large,  but  must  be  put  upon  the  same  footing  with 
them ;  yet,  as  to  any  liens  which  do  not  affect  the  general  creditors,  he  will 
have  the  benefit  of  them  in  the  same  manner  as  if  the  act  had  never  been  made.^^ 

Priority  of  Debts  Due  United  States  and  States. — As  to  the  priority  of 
debts  due  from  an  insolvent  estate  to  the  United  States  and  to  states,  under  the 
early  acts  of  congress  beginning  with  the  act  of  1790,  see  the  title  Bankruptcy, 
vol.  2,  p.  919,  et  seq. 

X.    Discharge  of  Insolvent. 

A.  Right  to  Discharge. — As  has  been  seen,  the  object  of  an  insolvent  law 
is  to  discharge  an  insolvent  debtor  who  has  honestly  surrendered  his  property, 
from  all  his  debts,  and  leave  him  at  liberty  to  start  afresh.°'*  And  under  such 
laws  as  well  as  under  the  federal  bankrupt  acts,  where  the  conduct  of  the  in- 
solvent has  been  investigated  by  the  proper  tribunal,  and  a  disclosure  and  sur- 
render of  his  property  has  been  made  in  a  manner  satisfactory  to  such  tribunal, 
the  insolvent  is  entitled  to  a  certificate  of  his  conformity  to  the  law.^^ 

48.  Administration  by  trustees  or  as-  surrendered,  and  the  distribution  of  it 
signees. — See  ante,  "In  General,"  VI,  C,  1.       among  the  creditors   of  the   insolvent. 

49.  Disposition  of  estate  under  supervi-  52.  Provisions  of  §  30,  Pennsylvania  act 
sion  of  court.— Coiron  v.  Millaudon,  19  of  1785.— Gibbs  v.  Gibbs,  1  Dall.  371,  1  L. 
How.  113,  15  L.  Ed.  575.                                             Ed.   181. 

Power    to    sell   absolutely.— The    syndic  53.  StaJ:ute    construed.— Gibbs   v.    Gibbs, 

under  the   Louisiana  insolvent  law  of  1855  1  Dall.  271,  1  L.  Ed.  181. 

is  directed  to  sell  the  property  absolutely.  Generally    as    to    priority    of    judgment 

Holdane    v.    Sumner,    15   Wall.    600,   21    L.  creditors,     see     the     title     JUDGMENTS 

Ed.  254.  AND    DECREES,    and    cross    references 

As  to  the  administration   of  the   estate  there  found. 

under     federal     bankrupt     laws,     by     the  54.  Object  of  insolvent  laws.— See  ante, 

assignee,    see    the    title    BANKRUPTCY,  "Purpose."  Ill,  B. 

vol    ''   p    913  55.  Right  to  certificate  of  discharge  on 

50.  Distribution   according  to  priorities.       ^°"^P"^""   ,7'?.n  *^%  ^^^•rfJ^'p"-,'    ''• 

-Holdane  v.  Sumner,  15  Wall.  600.  21  L.       .        §^-   ^   ?,^^'-   ^.^O'   ^   ^- T^^T^l^'An^'^^  ''' 
'  Lamar,  2  Cranch  344,  2  L.   Ed.  300. 


Ed.  254. 


Generally,  as  to  the  right  to  a  discharge 


51.  Distribution  properly  fixed  by  laws  ^^^^^   federal    bankrupt    laws,    manner    of 

of  jurisdiction  in  which  proceedings  taken.  obtainine,    effect,    imneachment,    etc.,    see 

— Geilinger  v.  Philippi,  133  U.  S.  246,  33  L.  the  title  BANKRUPTCY,  -ol.  2,  p.  856. 

Ed.  614.  Jurisdiction    of    Maryland   court   to    dis- 

Jurisdiction  of  parish  court  over  distri-  chars^e    citizen    of    Maryland    residing    in 

bution. — In    Adams    v.    Preston,    22    How.  District  of  Columbia. — The  inhabitants  rf 

473,   16   L.    Ed.   273,   it   was    held   that   the  the  District  of  Columbia,  by  its  separation 

parish  court  had  not  only  jurisdiction,  but  from  the  states  of  Virginia  and  Maryland, 

exclusive    jurisdiction,    over    the    property  ceased   to   be   citizens   of   those   states   re- 
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B.  Effect  and  Conclusiveness  of  Discharge. — In  General. — The  cer- 
tificate of  discharge,  when  fairly  obtained,  is  a  complete  discharge  and  release 
from  all  the  former  debts  of  the  insolvent.^^ 

Effect  upon  Eight  of  Surety  of  Bankrupt  to  Reimbursement. — Where 
one  jointly  and  severally  bound,  as  surety,  in  a  bond  with  another,  is  sued  on 
such  bond  after  discharge  in  insolvency  of  the  latter,  and  pays  the  amount,  he 
is  not  barred  by  such  discharge  from  an  action  to  obtain  reimbursement  from  the 
discharged  insolvent.^" 

Impeachment  for  Fraud  or  Mistake  in  Obtaining. — Where  in  an  action, 
the  defendant  pleads  that  he  is  a  certificated  bankrupt,  the  plaintiff  may  allege 
in  his  reply  that  such  certificate  was  unfair,  and  may  introduce  evidence  in  sup- 
port of  such  allegation  as  to  unfairness.^^     Wliere  creditors  sign  consents  to  an 


spectively.  By  the  insolvent  law  of  Marj^- 
land,  of  the  3d  of  January,  1800,  the  chan- 
cellor of  Maryland  could'  not  discharge  a 
citizen  of  Maryland,  who  resided  in  the 
District  of  Columbia,  at  the  time  of  its 
separation  from  IMaryland,  unless  the  per- 
son had  complied  with  all  requisites  of  the 
insolvent  law,  so  as  to  entitle  himself  to  a 
discharge,  before  that  separation.  Reily 
v.  Lamar,  2  Cranch  344,  2  L.  Ed.  300.  See 
the  title  DISTRICT  OF  COLUMBIA, 
vol.  5,  p.  404. 

Competency  of  creditor  to  prove  fraud 
on  application  for  discharge. — In  Greene's 
Case,  2  Dall.  268,  1  L.  Ed.  376,  G.,  having 
petitioned  for  a  discharge  under  the  laws 
for  the  relief  of  insolvent  debtors,  a  cred- 
itor of  G.  was  offered  as  a  witness  to 
prove  the  confession  of  several  judgments 
by  the  petitioner,  without  consideration  and 
with  a  view  to  defraud.  The  competency 
of  the  witness  for  such  purpose  was  sus- 
tained on  objection  thereto.  See,  gener- 
ally, the  title  WITNESSES. 

56.  Discharge  a  release  from  all  former 
debts.— Pleasants  v.  Meng,  1  Dall.  380,  1 
L.  Ed.  185. 

"The  insolvent  law  of  Maryland  does, 
indeed,  exonerate  the  debtor  from  all 
debts  due  or  owing  from,  or  contracted  bv 
him,  prior  to  his  deed  of  assignment." 
Haddens  v.  Chambers,  2  Dall.  236,  1  L. 
Ed.  362. 

Qujcre,  whether  a  person  who  has  neg- 
lected at  law  to  plead  his  discharge  under 
an  insolvent  act,  can  avail  himself  of  it 
in  equity.  Reily  v.  Lamar,  2  Cranch  344, 
2  L.  Ed.  300. 

Relation  back  of  certificate  of  discharge 
to  date  of  deed  to  trustee. — In  Reily  z'.  La- 
mar. 2  Cranch  344,  2  L.  Ed.  300,  it  was 
held  that,  as  the  complainant  was  entitled 
to  a  discharge  upon  executing  the  deed  of 
assignment  of  all  his  effects  to  the  trustee 
appointed  by  the  chancellor,  his  certifi- 
cate would  relate  back  to  the  date  of  the 
deed. 

57.  Discharge  not  a  bar  to  action  for  re- 
imbursement by  surety. — Haddens  v. 
Chambers,  2  Dall.  236.  1  L.  Ed.  362.  In 
this  case  the  plaintiff  was  jointly  and  sev- 
erallv  bound,  as  surety,  in  a  bond  with  and 
for  the  defendant.  After  the  bond  became 
due,  the  defendant  was  discharged  under 
the   general   insolvent  act   of  the   state   of 


Maryland,  passed  April,  1787;  and  subse- 
quent to  that  discharge  the  plaintiff  was 
sued  on  the  bond,  paid  the  amount,  with 
interest  and.  costs,  and  then  instituted  an 
action  (in  which  the  declaration  was  for 
money  paid  for  the  use  of  the  defendant) 
to  obtain  a  reimbursement.  The  supreme 
court  of  Pennsylvania,  in  rendering  judg- 
ment for  the  plaintiff,  said:  "Under  these 
circumstances,  it  is  clear  that  the  action 
would  be  sustained  in  England,  against  a 
bankrupt,  discharged  by  the  bankrupt 
laws  of  that  country.  The  insolvent  law 
of  Maryland  does,  indeed,  exonerate  the 
debtor  from  all  debts  due  or  owing  from,, 
or  contracted  by,  him,  prior  to  his  deed  of 
assignment;  but  the  English  statute  con- 
tains words  equally  comprehensive;  and 
yet,  it  has  never  been  deemed  to  extend 
to  cases  like  the  present.  The  plaintiff 
could  not  have  been  entitled  to  a  dividend 
of  the  insolvent  debtor's  effects,  and  _  it 
would  be  a  denial  of  justice,  to  refuse  him 
the  only  remedy,  which  he  can  have  on 
this  occasion." 

58.  Impeachment  of  certificate  for  fraud 
in  obtaining. — Pleasants  v.  Meng,  1  Dall. 
380,  1  L.  Ed.  185. 

"The  question  now  to  be  decided,  is, 
whether,  upon  a  trial  at  law,  the  creditor 
of  a  bankrupt  may  give  evidence  to  con- 
trovert the  trading,  bankruptcy  and  con- 
formity? Or,  whether  the  certificate  is 
conclusive  proof  of  all  the  proceedings  be- 
fore the  commissioners?  And  in  this  case, 
it  is  fortunate,  that  the  act  of  assembly 
nearly  pursues  the  words  of  the  statute 
of  5  Geo.  II,  c.  30,  for  the  analogy  of  the 
law  must  greatly  strengthen  the  applica- 
tion of  the  authorities,  and  facilitate  the 
decision  of  the  court.  The  clause,  on 
which  the  argument  arises,  is  thus  ex- 
pressed, both  in  the  English  statute,  and 
the  act  of  Pennsylvania:  'And  in  case 
such  bankrupt  shall  afterwar-ls  be  im- 
pleaded for  any  debt  due  before  he  becaine 
a  bankrupt,  such  bankrupt  shall  be  dis- 
charged upon  common  bail,  and  rnay 
plead,  in  general,  that  the  cause  of  action 
did  accrue  before  such  time  as  he  became 
a  bankrupt;  and  the  certificate  of  such 
bankrupt's  conforming  and  the  allowance 
thereof,  shall  be  sufficient  evidence  of  the 
trading,  bankruptcy.  commission,  and 
other  proceeding  precedent  to  the  obtain- 
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insolvent  debtor's  discharge  laboring  under  the  erroneous  belief  that  certain 
property  was  not  subject  to  their  claims,  they  will  be  entitled  to  share  in  its 
proceeds  when  the  mistake  is  discovered,  provided  no  other  creditor  has  been 
misled  to  his  injury  by  their  action,  and  no  adjudication  has  foreclosed  their 
rights. 59 

Effect  upon  Right  of  Insolvent  to  Sue  on  Prior  Cause  of  Action. — An 
insolvent  who  has  been  discharged  under  an  insolvent  law,  cannot  sue  in  his 
own  name,  on  a  cause  of  action  occurring  prior  thereto.*^*^ 

As  to  the  competency  of  a  certificated  bankrupt  as  a  witness,  see  the 
title  WiTNEissEs. 

XI.    Respite. 

In  General. — By  the  civil  code  of  Louisiana,  a  time  or  delay  for  the  pay- 
ment of  debts,  called  a  respite,  is  granted  by  the  proper  court,  on  petition  of  a 
debtor  who  is  unable  to  pay  his  debts  at  the  moment.^* ^ 

Kinds  of  Respite. — Such  respite  may  be  either  voluntary  or  forced.  It  is 
voluntary  when  all  the  creditors  consent.  The  forced  respite  takes  place,  when 
creditors  do  not  all  agree,  for  then  the  opinion  of  the  three-fourths  in  number 
and  in  amount,  prevails  over  that  of  the  creditors  forming  the  other  fourth,  and 
the  judge  shall  approve  such  opinion,  and  it  shall  be  binding  on  the  other  cred- 
itors who  do  not  agree  to  it.*^^ 

Necessity  for  Deposit  of  Schedule. — In  order  that  a  respite  may  be  binding 
on  creditors  not  agreeing  thereto,  the  debtor  must  deposit  in  the  office  of  the 
<:lerk  of  the  court  of  his  domicile,  to  whom  he  presents  his  petition  for  calling 
his  creditors,  a  true  and  exact  schedule,  sworn  to  by  him  of  all  his  movable  and 
immovable  property,  as  well  as  his  debts. "^^ 

Necessity  for  Notice  to  Creditors  and  Calling  of  Meeting. — In  order 
that  a  respite  may  be  binding  on  all  the  creditors,  it  is  also  necessary  that  notice 
of  the  proceeding  must  be  given  to  every  creditor,  on  whom  notice  could  be 
served,  or  he  is  not  bound  by  the  same.^*     It  is  required  that  a  meeting  of  the 

ing    such    certificate,    unless    the    plaintiff  who  is   unable   to   satisfy  his   debts  at  the 

can  prove  the  said  certificate  was  obtained  moment,  transacts  with  his  creditors,  and 

unfairly,  or  make  appear  any  concealment  obtains   from   them   time   or   delay  for  the 

bv   such   bankrupt   to   the   value   of   fifteen  payment     of    the     sums     which     he    owes 

pounds.'  "     Pleasants  v.  Meng,  1  Dall.  380,  them."     Civil  Code  of  Louisiana,  art.  3051, 

1  L.  Ed.  185.  quoted  in   Haydel  v.   Girod,  10  Pet.  283,  9 

"It  is  clear,  therefore,  in  every  view,  L.  Ed.  426. 
from  the  words  of  the  law,  and  from  ju-  Derivation  of  practice.— "The  claim  of 
dicial  interpretations  of  its  meanmg,  that  j,,^  embarrassed  debtor  to  exhibit  the  con- 
the  legislature  has  only  made  the  certifi-  jition  of  his  affairs  to  a  court  with  a  view 
cr.te  evidence;  and  the  nature  of  evidence  ^q  obtain  its  assistance  to  convoke  his 
necessarily  imnlies  an  adverse  right  to  creditors,  that  they  mav  deliberate  upon  a 
controvert  and  repel.  A  foreign  _  judg-  proposition  to  grant  him  a  delay  of  res- 
ilient is  allowed  to  be  prima  facie  evidence  pjte,  and  to  bind  a  minority  to  the  con- 
of  a  debt,  and  yet  it  was  adjudged  to  be  elusions  of  a  consenting  majority,  is  one 
open  to  examination;  for  as  I  have  al-  ^^hich  has  no  recognition  at  common  law. 
ready  hinted,  although  some  kinds  of  evi-  j^  ^.^g  derived  in  Louisiana  from  the  Con- 
<ience  are  stronger  than  other  kinds,  yet,  tinental  Codes  of  Europe,  upon  which  the 
m  that  re=oect,  tbev  are  all  placed  on  the  i^gai  institutions  of  that  state  are 
^ame  footing.  Walker  r.  Witter,  Doug.  founded."  Beauregard  v.  New  Orleans, 
1."     Pleasants  v.   Meng,   1   Dall.   380,   1   L.  is  How.  497,  15  L.  Ed.  469. 

59.  Creditors   not   estopped  where   con-  -r,'      n  <••     i,.^o?'^^ioot' 
.     •      „j  u         •  i.  1          A   -I-                 T)t--i         — Breedlove    z'.    Aicoiet,    7    Pet.    413,    8    L. 

sent  signed  by  mistake. — Geihnger  v.  Phil-       r^  ,    r,^-,       \    a  t>  a        m        r\ 

ippi.  133  U.  S    246.  33  L.  Ed,  614.  ^d.  73  .     And  see  Beauregard  .-^  New  Or- 

60.  May  not  sue  in  own  name  on  cause       ^^^"^'  ^^  ^°^'-  ^^J'  ^^  ^-  ^^^  ^^'^■ 

of    action    prior    to    discharge.— Young    v.  63.  Necessity     for     and     requisites     of 

Willin"-.  2  Dall    276,  1    L.   Ed.  3S0.  schedule. — Haydel  z'.  Girod,  10  Pet.  283,  9 

61.  Grant    of    respite    under    Louisiana       L.  Ed.  426. 

TJractice. — Havdel  ?'.   Girod.  10  Pet.  283,  9  64.  Necessity   for   notice   to   creditors.— 

Iv.    Ed.   426;    Breedlove   v.    Nicolet,   7   Pet.  Haydel  v.  Girod,  10  Pet.  283,  9  L.  Ed.  4^6; 

413,  8  L.  Ed.  731.  Breedlove  v.  Nicolet,  7  Pet.  413,  8   L.   Ed. 

"A  respite  is  an  act  by  which  a  debtor,  731. 
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creditors  of  the  debtor,  domiciled  in  the  state,  shall  be  called  on  a  certain  day,  at 
the  office  of  a  notary  public,  by  order  of  the  judge;  at  which  meeting  the  cred- 
itors shall  be  summoned  to  attend,  by  process  issued  from  the  court,  if  the  cred- 
itors live  within  the  parish  where  the  meeting  shall  take  place,  or  by  letters 
addressed  to  them  by  the  notary,  if  they  are  not  residing  in  the  parish.^s  It  is 
further  directed  that  the  meeting,  as  well  as  its  object,  be  advertised  in  English 
and  in  French.''" 

XII.    Composition  with  Creditors. 

Generally,  as  to  compositions  by  insolvents  with  their  creditors,  see  the  +it1e 
Compromise  and  Settlement,  vol.  3,  p.  1000.  As  to  compositions  with  cred- 
itors by  bankrupts  under  the  federal  bankrupt  laws,  see  the  title  Bankruptcy. 
vol.  2,  p.  926. 

INSPECTION. — See  the  titles  Collision,  vol.  3,  p.  946;  Criminal  Lav^, 
vol.  5,  p.  43;  Discovery,  vol.  5,  p.  350;  Evidence,  vol.  5,  p.  1004;  Inspection 
Laws;  Mines  and  Minerals;  Sales;  Ships  and  Shipping;  Weights  and 
Measures. 

INSPECTION  AND  PHYSICAL  EXAMINATION. 

CROSS   REFERENCES. 

As  to  allowing  surgical  examination  in  federal  courts  when  authorized  by  the 
laws  of  a  state,  see  the  title  Courts,  vol.  4,  p.  1083.  As  to  effect  on  jurisdiction 
of  compelling  one  to  be  a  witness  against  himself  and  to  stand  up  and  walk  be- 
fore a  jury,  see  the  titles  Constitutional  Law,  vol.  4,  p.  508;  Habeas  Corpus, 
vol.  6,  p.  610. 

Physical  Examination  in  Advance  of  Trial. — In  a  civil  action  for  an  in- 
jury to  the  person,  the  court  cannot,  on  application  of  the  defendant,  and  in 
advance  of  the  trial,  order  the  plaintiff,  without  his  or  her  consent,  to  submit  to 
a  surgical  examination  as  to  the  extent  of  the  injury  sued  for.^ 

65.  Manner  of  calling  meeting  and  sum-  suit  or  default  a  party  failing  to  comply 
moning  creditors. — Haydel  v.  Girod,  10  with  such  an  order.  Rev.  Stat.,  §  724. 
Pet.  283,  9  L.  Ed.  426;  Breedlove  v.  Nico-  And  the  provision  of  §  914,  by  which  the 
let,  7  Pet.  41.3.  8  L.  Ed.  731.  practice,   pleadings   and   forms   and   modes 

66.  Advertisement  in  English  and  of  proceeding  in  the  courts  of  each  state 
French  as  to  meeting  and  object. — Breed-  are  to  be  followed  in  actions  at  law  in  the 
love  z\  Xicolet,  7  Pet.  413,  8  L.  Ed.  731.  courts    of   the    United    States    held    within 

1.  Physical  examination  in  advance  of  the  same  state,  neither  restricts  nor  en- 
trial. — Union  Pac.  R.  Co.  v.  Botsford,  141  larges  the  power  of  these  courts  to  order 
U.  S.  250,  251,  35  L.  Ed.  734.  the    examination    of   parties    out    of   court. 

"The    order    moved    for,    subjecting    the  Nudd  v.  Burrows,  91  U.  S.  426,  442,  23  L. 

plaintiff's  person  to  examination  by  a  sur-  Ed.     286;     Indianapolis,     e  c,     R.     Co.     v. 

geon,  without  her  consent  and  in  advance  Horst,   93   U.    S.   291,   300,   23   L.    Ed.   898; 

of  the  trial,  was  not  according  to  the  com-  Ex   parte    Fisk,   113   U.    S.   713,   28    L.    Ed. 

mon    law,    to    common    usage,    or    to    the  1117;     Chateaugay     Ore.     etc.,     Co.,     peti- 

statutes  of  the  United  States.     The  circuit  tioner,  128  U.   S.   544,  554,  32   L.   Ed.  508." 

court,  to  adopt  the  words  of  Mr.  lustice  Union  Pac.   R.  Co.  v.  Botsford,  141  U.  S. 

Miller,   'has   no   power  to   subject   a   party  250.  256,  35  L.  Ed.  734. 

to  such  an  examination  as  this.'"     Union  "The   inviolability    of   the    person    is    as 

Pac.  R.  Co.  V.  Botsford,  141  U.  S.  250,  257,  much  invaded   by   a   compulsory  stripping 

35  L.  Ed.  734.  and   exposure   as   by   a    blow.     To    compel 

Power  of  discovery  or  inspection  con-  any  one,  and  especially  a  woman,  to  lav 
ferred  by  congress. — "The  only  power  of  bare  the  body,  or  to  submit  it  to  the  touch 
discovery  or  inspection,  conferred  by  con-  of  a  stranger,  without  lawful  authority,  is 
gress,  is  to  'reouire  the  parties  to  produce  an  indignity,  an  assault  and  a  trespass; 
books  or  writings  in  their  possession  or  and  no  order  or  process,  commanding 
power,  which  contain  evidence  pertinent  such  an  exposure  or  submission,  was  ever 
to  the  issue,  in  cases  and  under  circum-  known  to  the  common  law  in  the  admin- 
stances  where  they  might  be  compelled  istration  of  justice  between  individuals, 
to  produce  the  same  by  the  ordinary  rules  except  in  a  very  small  number  of  cases, 
of    proceeding   in    chancery,'    and    to   non-  based  upon  special  reasons,  and  upon  an- 
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cient  practice,  coming  down  from  ruder 
ages,  now  mostly  obsolete  in  England, 
and  never,  so  far  as  we  are  aware,  intro- 
duced into  this  country."  Union  Pacific 
Railway  Co.  v.  Botsford,  141  U.  S.  250, 
252,  35   L.   Ed.  734. 

English  courts  of  common  law. — "In 
former  times,  the  English  courts  of  com- 
mon law  might,  if  they  saw  fit,  try  by  in- 
spection or  examination,  without  the  aid 
of  a  jury,  the  question  of  the  infancy,  or 
of  the  identity  of  a  party;  or,  on  an  appeal 
of  mayhem,  the  issue  of  mayhem  or  no 
mayhem;  and,  in  an  action  of  trespass 
for  mayhem,  or  for  an  atrocious  battery, 
might,  after  a  verdict  for  the  plaintifif,  and 
on  his  motion,  and  upon  their  own  in- 
spection of  the  wound,  super  visum  vul- 
neris,  increase  the  damages  at  their  dis- 
cretion. In  each  of  those  exceptional 
cases,  as  Blackstone  tells  us,  'it  is  not 
thought  necessary  to  summon  a  jury  to 
decide  it,'  because  'the  fact,  from  its  nature, 
must  be  evident  to  the  court,  either  from 
ocular  demonstration  or  other  irrefragable 
proof,'  and,  therefore,  'the  law  departs 
from  its  usual  resort,  the  verdict  of  twelve 
men,  and  relies  on  the  judgment  of  the 
court  alone.'  The  inspection  was  not  had 
for  the  purpose  of  submitting  the  result  to 
the  jury,  but  the  question  was  thought  too 
easy  of  decision  to  need  submission  to  a 
jury  at  all.  3  Bl.  Com.  331,  333."  Union 
Pac.  R.  Co.  V.  Botsford,  141  U.  S.  250,  252, 
35  L.  Ed.  734. 

To  determine  question  of  impotence. — 
"The  authority  of  courts  of  divorce,  in 
determining    a    question    of    impotence    as 


affecting  the  validity  of  a  marriage,  to 
order  an  inspection  by  surgeons  of '  the 
person  of  either  party,  rests  upon  the  in- 
terest which  the  public,  as  well  as  the  par- 
ties, have  in  the  question  of  upholding  or 
dissolving  the  marriage  state,  and  upon  the 
necessity  of  such  evidence  to  enable  the 
court  to  exercise  its  jurisdiction;  and  is 
derived  from  the  civil  and  canon  law,  as 
administered  in  spiritual  and  ecclesiastical 
courts,  not  proceeding  in  any  respect  ac- 
cording to  the  course  of  the  common  law  " 
Union  Pac.  R.  Co.  v.  Botsford,  141  U  S 
250,  252,  35   E.   Ed.  734.  '      * 

\A^rit  of  de  ventre  inspiciendo. — "The 
wri«-  de  ventre  inspiciendo,  to  ascertain 
whether  a  woman  convicted  of  a  capital 
crime  was  quick  with  child,  was  allowed 
by  the  common  law,  in  order  to  guard 
against  the  taking  of  the  life  of  an  unborn 
child  for  the  crime  of  the  mother."  Union 
Pac.  R.  Co.  V.  Botsford,  141  U.  S.  250,  253, 
35   L.   Ed.   734. 

"The  only  purpose,  we  believe,  for 
which  the  like  writ  was  allowed  by  the 
common  law,  in  a  matter  of  civil  right, 
was  to  protect  the  rightful  succession  to' 
the  property  of  a  deceased  person  against 
fraudulent  claims  of  bastards,  when  a 
widow  was  suspected  to  feign  herself  with 
child  in  order  to  produce  a  supposititious 
heir  to  the  estate,  in  which  case  the  heir 
or  devisee  might  have  this  writ  to  examine 
whether  she  was  with  child  or  not,  and, 
if  she  was,  to  keep  her  under  proper  re- 
straint till  delivered."  Union  Pac.  R.  Co. 
V.  Botsford,  141  U.  S.  250,  253,  35  E.  Ed. 
734. 
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I.  Inspection  Defined,   16. 

II.  Object  and  Scope  of  Laws,  16. 

III.  Power  to  Enact,  17. 

IV.  Purpose  of  Inspection  as  Affecting  Validity  of  Law,   19. 

V.   Prohibition    or    Obstruction    of,    or    Discriminations  against  For- 
eign or  Interstate  Commerce,  20. 

A.  In  General,  20. 

B.  Food  Inspection  Laws,  21. 

VI.    Cbaracter  of  Inspection,   22. 
VII.   Inspection  Taxes  or  Charges,  22. 

A.  Power  to  Lay  Duties  on  Imports  and  Exports,  22. 

B.  Validity  of  Tax  or  Charge,  23. 

VIII.   Mode,  Place  and  Time  of  Executing  Laws,  25. 

CROSS   REFERENCES. 
See  the  titles  Constitutional  Law%  vol.  4,  p.  1 ;    Health,  vol.  6,  p.  681  ; 
Interstate  and  Foreign  Commerce;   Intoxicating  Liquors;  Police  Power- 
Revenue  Laws;   Taxation. 

I.   Inspection  Defined. 

Inspection  is  the  examination  of  certain  articles  made  by  law  subject  to-  such 
examination,  so  that  they  may  be  declared  fit  for  commerce.^  It  is  something 
which  can  be  accomplished  by  looking  at  or  weighing  or  measuring  the  thing  to 
be  inspected  or  applying  to  it  at  once  some  crucial  test.  When  testimony  or  evi- 
dence is  to  be  taken  and  examined,  it  is  not  inspection  in  any  sense  whatever.- 
The  removal  or  destruction  of  unsound  articles  is  an  exercise  of  the  power  of 
inspection.^ 

II.    Object  and  Scope  of  Laws. 

The  object  of  inspection  laws  is  to  improve  the  quality  of  articles  produced  by 
the  labor  of  a  country ;  to  fit  them  for  exportation ;  or,  it  may  be,  for  domestic 
use  ;■*  or  to  certify  the  quantity  and  value  of  the  articles  inspected.^  They  act 
upon  the  subject  before  it  becomes  an  article  of  foreign  commerce  or  commerce 
among  the  states,  and  prepare  it  for  that  purpose.^  The  scope  of  such  laws  is 
very  large  and  is  not  confined  to  articles  of  domestic  produce  or  manufacture, 

1.  Inspection  defined. — Bouvier's  Law  Carolina  Board  of  Agriculture,  171  U.  S. 
Diet.,  verb,  "Inspection,"  quoted  in  Pa-  345,  356,  43  L.  Ed.  191;  Bowman  v.  Clii- 
t-'psco  Guano  Co.  v.  North  Carolina  cago,  etc.,  R.  Co.,  125  U.  S.  465,  488,  31  L. 
Board  of  Agriculture,  171  U.  S.  345,  356,  r^a.  700;  Voight  v.  Wright,  141  U.  S.  6^ 
43  L.  Ed.  191.  64.  35  L.  Ed.  638. 

2.  People  V.  Compagnie  Generale  Trans-  5.  Foster  v.  New  Orleans,  94  U.  S.  246, 
atlantique,  107  U.  S.  59,  27  L.  Ed.  383.                247,  24    L.    Ed.    122. 

?:    Brown   v.    Maryland,    12   Wheat.    419,  6.   Gibbons   v.    Ogden,   9   Wheat.    1,   203, 

0  L.  Ed.  678;  Patapsco  Guano  Co.  v.  North  6   L-    Ed.  23;   Turner  v.   Maryland.   107   U. 

Carolina   Board   of   Agriculture,   171   U.    S.  S.  38.  27  L.  Ed.  370;   Bowman  v.  Chicago, 

345.    356,    43    L.    Ed.    191;    New    York    City  etc.,   R.   Co.,   125   U.   S.  465,  488,   31  L.    Ed. 

V.    Miln,    11    Pet.    102,    141,   9   L.    Ed.    648.  700. 

4.   Object   of  inspection  laws. — Gibbons  The    object    of    the    inspection    laws    is 

r.    Ogden,  9   Wheat.    1.   203,   6   L.    Ed.   23;  to  protect  the  community,  so  far  as   they 

Turner  v.    Maryland,   107   U.    S.   38,   27   L.  opply   to  domestic   sales,  from  frauds  and 

Ed.    370;    Patapsco    Guano    Co.    v.    North  impositions;    and    in    relation    to    articles 

(16) 
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•or  to  articles  intended   for  exportation,  but  applies  to  articles  imported,  and  to 
those  intended  for  domestic  use  as  wellJ 

III.   Power  to  Enact. 

Inspection  laws  are  enacted  in  the  exercise  of  that  power  of  self-protection 
remaining  with  the  states,  commonly  called  the  police  power ,^  and  form  a  portion 
of  that  immense,  mass  of  legislation  which  embraces  everything  within  the  ter- 
ritory of  a  state,  not  surrendered  to  the  general  government ;  all  which  can 
be  most  advantageously  exercised  by  the  states  themselves.^  The  right  of  the 
states  to  enact  such  laws  is  expressly  recognized  in  the  federal  constitution. ^^ 
Though  inspection  laws  may  have  a  remote  and  considerable  influence  on  com- 
merce,^^  they  are  not  in  themselves  regulations  of  commerce, ^2  a^id  therefore 
the  right  to  enact  them  was  not  surrendered  by  the  states  in  that  clause  of  the 
federal  constitution  conferring  on  congress  the  power  to  regulate  commerce  with 
foreign  nations  and  among  the  several  states. ^^     Such  laws,  however,  are  subject 


designed  for  exportation,  to  preserve 
the  character  and  reputation  of  the  state 
in  foreign  markets.  Sutherland,  J.,  in 
Clinsman  v.  Northrop.  8  Cowen  46.  quoted 
in  Patapsco  Guano  Co.  v.  North  Carolina 
Board  of  Agriculture,  171  U.  S.  345,  356, 
43  L.  Ed.  191. 

7.  Scope  of  inspection  laws. — Patapsco 
Guano  Co.  v.  North  Carolina  Board  of 
Agriculture,  171  U.  S.  345,  356,  43  L.  Ed. 
191;  Foster  v.  New  Orleans,  94  U.  S.  246, 
247,   24  L.    Ed.   122. 

8.  Enacted  in  exercise  of  police  pov/er. 
— Patapsco  Guano  Co.  v.  North  Carolina 
Board  of  Agriculture,  171  U.  S.  345,  357, 
a:\  L.  Ed.  191;  Railroad  Co.  v.  Husen,  95 
U.  S.  465,  472,  24  L.  Ed.  527;  New  York 
City  V.  Miln,  11  Pet.  102.  141,  9  L.  Ed.  64S. 
See  the  title  POLICE  POWER. 

9.  Portion  of  mass  of  legislation  not 
rurrendered  to  general  government. — 
Gibbons  v.  Ogden,  9  Wheat.  1.  203.  6  L. 
Ed.  23;  New  York  City  -j.  Miln,  11  Pet. 
102,  133.  9  L.  Ed.  64S;  Turner  v.  Mary- 
land,  107  U.  S.   38,  27  L.   Ed.   370. 

10.  Constitutional  recosjnition  of  right 
of  states. — It  is  so  recognized  in  the 
clause  declaring  that  "no  state  shall,  with- 
out the  consent  of  congress,  lay  any  im- 
posts or  duties  on  imports  or  exports, 
except  what  may  be  absolutely  necessary 
for  executing  its  inspection  laws;  and  the 
net  proceeds  of  all  duties  and  imposts, 
laid  by  any  state  on  imports  or  exports, 
shall  be  for  the  use  of  the  treasury  of  the 
United  States;  and  all  such  laws  shall  be 
subject  to  the  revision  and  control  of  the 
congress."  U.  S.  Const..  Art.  1,  §  10,  cl.  2. 
r.ibbons  7'.  Ogden,  9  Wheat.  1.  203.  6  L. 
Ed.  23;  Brown  v.  Maryland,  12  Wheat. 
419,  437,  438.  6  L.  Ed.  678;  New  York  City 
7'.  Miln.  11  Pet.  102,  133.  141,  9  L.  Ed.  648; 
Almv  V.  California.  24  How.  169,  173,  16 
L.  Ed.  644;  Steamship  Co.  v.  Portwardens, 
6  Wall.  31.  8  L.  Ed.  749;  Waring  v.  The 
Mayor.  8  Wall.  110,  121,  19  L.  Ed.  342; 
State  Tonnarre  Tax  Cases.  12  Wall.  204, 
219, '20  L.  Ed.  370;  Railroad  Co.  v.  Penis- 
ton,  18  Wall.  5.  29,  21  L.  Ed.  787;  Foster 
7'.  New  Orleans,  94  U.  S  246,  247,  24  L. 
'Ed.   122;   Transportation   Co.  v.  Wheeling, 
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99  U.  S.  273,  281,  25  L.  Ed.  412;  Turner 
V.  Maryland.  107  U.  S.  38,  27  L.  Ed.  370; 
People  V.  Compagnie  Generale  Transatlan- 
tique,  107  U.  S.  59,  27  L.  Ed.  383;  Bowman 
V.  Chicago,  etc.,  R.  Co.,  125  U.  S.  465,  488, 
31  L.  Ed.  700;  Minnesota  v.  Barber,  136 
U.  S.  313,  34  L.  Ed.  455;  Voight  v.  Wright, 
141  U.  S.  62,  64,  35  L.  Ed.  638;  Pittsburg, 
etc..  Coal  Co.  v.  Bates,  156  U.  S.  577,  39 
L.  Ed.  538;  Patapsco  Guano  Co.  v.  North 
Carolina  Board  of  Agriculture,  171  U.  S. 
345,  350,  43  L.  Ed.  191;  New  Mexico  v. 
Denver,  etc.,  R.  Co.,  203  U.  S.  38,  49,  51 
L.  Ed.  78. 

This  clause  recognizes  that  the  inspec- 
tion of  imports  and  exports  may  be  re- 
quired by  the  states,  and  that  they  may 
lay  duties  on  them  to  pay  the  expen'ies 
of  such  inspections.  Patapsco  Guano  Co. 
V.  North  Carolina  Board  of  Agriculture, 
171  U.  S.  345,  350,  43  L.  Ed.  191.  See  post, 
"Power  to  Lay  Duties  on  Imports  and  Ex- 
ports," VII,  A. 

11.  Right  to  enact  inspection  laws  not 
surrendered  to  federal  government. — Gib- 
bons 7'.  Ogden.  9  Wheat.  1.  203,  6  L.  Ed. 
23;  Turner  v.  Maryland,  107  U.  S.  38,  27 
L.   Ed.   370. 

12.  Patapsco  Guano  Co.  v.  North  Caro- 
lina. Board  of  Agriculture,  171  U.  S.  345, 
354,  43  L.  Ed.  191;  Gibbons  v.  Ogden,  9 
Wheat.  1,  203,  6  L.  Ed.  23;  Pittsburg,  etc., 
Coal  Co.  V.  Louisiana,  156  U.  S.  590,  598, 
39  L.  Ed.  544. 

13.  Gibbons  v.  Ogden,  9  Wheat.  1,  203, 
6  L.  Ed.  23;  Turner  v.  Maryland.  107  U. 
S.  38,  27  L.  Ed.  370:  Pitt=burjr,  etc..  Coal 
Co.  7'.  Louisiana,  156  U.  S.  590.  39  L.  Ed. 
544;  Patapsco  Guano  Co.  v.  North  Caro- 
lina Board  of  Agriculture,  171  U.  S.  345, 
354.  43  L.  Ed.  191. 

The  constitutional  validity  of  state  in- 
spection regulations  is  as  clear  as  the 
power  of  congress  to  establish  regulations 
of  commerce,  and  it  is  no  objection  to  the 
former  that  both  operate  upon  the  same 
subject.  Foster  v.  New  Orleans,  94  U.  S. 
246  248  24  L.  Ed.  122.  See.  also,  Gilman 
7'  Philadelphia.  3  Wall.  713,  18  L.  Ed.  96; 
Ex  parte  McNiel,  13  Wall.  236,  20  L.  Ed. 
624. 
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to  this  paramount  right  of  congress. i-*  Therefore  the  states  cannot,  under  the 
guise  of  inspection  laws,  forbid  or  impede  the  introduction  of  products,  and 
more  particularly  of  food  products,  universally  recognized  as  harmless,  or  other- 
wise burden  foreign  or  interstate  commerce  by  regulations  adopted  under  the 
assumed  police  power  of  the  state,  but  obviously  for  the  purpose  of  taxing  such 
commerce,  or  creating  discriminations  in  favor  of  home  producers  or  manu- 
facturers.^^ A  state  may,  however,  pass  inspection  laws  for  the  safety  and  wel- 
fare of  its  people,  or  to  protect  them  against  fraudulent  practices,  or  for  the 
suppression  of  frauds,  although  such  legislation  has  an  effect  upon  interstate 
commerce. ^*^     But  it  may  not  interfere  with  transportation  into  or  through  the 


14.  Inspection  laws  subject  to  paramount 
right  of  congress  to  regulate  commerce. — 
Railroad  Co.  v.  Husen,  95  U.  S.  465,  469, 
24  L.  Ed  527;  Turner  v.  Maryland,  107 
U.  S.  38,  27  L.  Ed.  370;  Pittsburg,  etc.. 
Coal  Co.  V.  Louisiana,  156  U.  S.  590,  39 
L.  Ed.  544;  Hennington  v.  Georgia,  163  U. 
S.  299,  313,  41  L.  Ed.  166;  Patapsco  Guano 
Co.  V.  North  Carolina  Board  of  Agricul- 
ture, 171  U.  S.  345,  354,  43  L.  Ed.  191; 
Schollenberger  v.  Pennsylvania,  171  U.  S. 
1,  13,  43  L.  Ed.  49;  Lake  Shore,  etc.,  R.  Co. 
V.  Ohio,  173  U.  S.  285,  300,  43  L.  Ed.  702; 
New  Mexico  v.  Denver,  etc.,  R.  Co.,  203 
U.  S  38,  47,  51  L.  Ed.  78.  See,  also,  Kim- 
mish  V.  Ball,  129  U.  S-  217,  222,  32  L.  Ed. 
695. 

15.  Railroad  Co.  v.  Husen,  95  U.  S.  465, 
469,  24  L.  Ed.  527;  Pittsburg,  etc.,  Coal  Co. 
V.  Louisiana,  156  U.  S-  590,  39  L.  Ed.  544; 
Schollenberger  v.  Pennsylvania.  171  U.  S. 
1,  13,  43  L.  Ed.  49;  Austin  v.  Tennessee, 
179  U.  S.  343,  344,  45  L.  Ed.  224.  See  post, 
"Prohibition  or  Obstruction  of,  or  Dis- 
criminations against.  Foreign  or  Inter- 
state Commerce,"  V;  "Validity  of  Tax  or 
Charge."  VII,  B. 

16.  When  inspection  laws  valid  thcugh 
affecting  interstate  commerce. — Pitts- 
burg, etc.,  Coal  Co.  v.  Louisiana,  156  U. 
S.  590,  39  L.  Ed.  544;  Patapsco  Guano 
Co.  V.  North  Carolina  Board  of  Agricul- 
ture, 171  U.  S.  345,  43  L.  Ed.  191;  New 
Mexico  V.  Denver,  etc.,  R.  Co.,  203  U.  S. 
38,  50,  51  L.  Ed.  78.  See  post,  "Purpose 
of  Inspection  as  Affecting  Validity  of 
Laws,"  IV;  "Prohibition  or  Obstruction  of, 
or  Discriminations  against  Foreign  or  In- 
terstate  Commerce,"   V. 

The  power  to  pass  inspection  laws  in- 
volves the  right  to  examine  articles  which 
are  imported,  and  are,  therefore,  directly 
the  subject  of  commerce;  and  if  any  of 
them  are  found  to  be  unsound  or  infec- 
tious, to  cause  them  to  be  removed,  or 
even  destroyed.  New  York  City  v.  Miln, 
11  Pet.  10:7.  141,  9  L.  Ed.  64S. 

Maryland  tobacco  inspection  law. — 
Section  41  of  chapter  346  of  the  laws  of 
Maryland  of  1864,  as  emended  and  re-en- 
acted by  chapter  291  of  the  laws  of  1870, 
provides  as  follows:  "After  the  passage 
of  this  act,  it  shall  not  be  lawful  to  carry 
out  of  this  state,  in  hogsheads,  any  tobacco 
raised  in  this  state,  except  in  hogsheads 
which  shall  have  been  inspected,  passed 
and  marked  agrecbly  to  the  provisions  of 


this  act,  unless  such  tobacco  shall  have  been 
inspected  and  passed  before  this  act  goes 
into  operation.  *  *  *  Provided,  that  noth- 
ing herein  contained  shall  be  construed  to 
prohibit  any  grower  of  tobacco,  or  any 
purchaser  thereof,  who  may  pack  the  same 
in  the  county  or  neighborhood  where 
grown,  from  exporting  or  carrj'ing  out  of 
this  state  any  such  tobacco,  without  hav- 
ing the  same  opened  for  inspection;  but 
such  tobacco  so  exported  or  carried  out 
of  this  state  without  inspection  shall  in 
all  cases  be  marked  with  the  name  in  full 
of  the  owner  thereof,  and  the  place  of  res- 
idence of  such  owner;  and  shall  be  liable 
to  the  same  charge  of  outage  and  storage 
as  in  other  cases."  Under  the  proviso  no 
requirement  of  the  act  of  1864  is  dispensed 
with  except  that  of  having  the  hogshead 
opened  for  inspection.  The  hogshead 
must  still  be  delivered  to  a  state  tobacco 
warehouse  and  there  numbered,  recorded, 
weighed  and  marked,  and  be  found  to  be 
of  the  dimensions  prescribed  by  statute, 
and  to  have  been  packed  and  marked  as 
required.  As  thus  construed,  the  statute 
as  amended  and  re-enacted  is  not  a  regu- 
lation of  commerce  or  unconstitutional,  as 
discriminating  between  the  state  buj^er 
and  manufacturer  of  leaf  tobacco  and  the 
purchaser  who  buj^s  for  the  purpose  of 
transporting  the  tobacco  to  another  state 
or  to  a  foreign  country,  or  as  discriminat- 
ing between  different  classes  of  exporters 
of  tobacco.  Turner  v.  Maryland,  107  U. 
S.    38.   27   L.    Ed.   370. 

Louisiana  coal  and  coke  inspection  law. 
— The  Louisiana  statute  of  July  12,  1888, 
Laws  of  1888,  p.  207,  No.  147,  providing 
f6r  the  inspection  of  coal  and  coke  boats 
on  the  Mississippi  River,  and  for  the 
measurement  of  the  boats,  and  of  the  coal 
and  coke  carried,  and  declaring  that  no 
boat  load  of  coal  or  coke  should  be  sold 
in  the  state  until  it  had  been  so  inspected, 
was  held  not  to  be  a  regulation  of  com- 
merce in  conflict  with  the  commercial 
power  of  congress  prescribed  by  the  con- 
stitution, though  it  might  in  some  cases 
in  a  slight  degree  affect  commerce.  Pitts- 
burg, etc..  Coal  Co.  v.  Louisiana,  156  U. 
S.    590.    597,   39    L.    Ed.    544. 

New  Mexico  hide  inspection  law. — A 
statute  of  the  territory  of  New  "Mexico, 
enarted  IMarch  19,  1901,  prohibited  a  rail- 
road companv  to  receive,  for  the  purpose 
of  shipment  beyond  the  limits  of  the  ter- 
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state,  be3'ond  what  is  absolutely  necessary  for  its  self-protection. i"  Whether 
a  state  statute  is  violative  of  the  constitution  in  this  respect  is  a  question  for 
the  courts  to  decide. ^^ 

Powers  of  States  under  Wilson  Act,  Relating  to  Intoxicating  Liquors. 
— Under  the  act  of  congress  known  as  the  Wilson  act,^^  which  in  substance  pro- 
vides that  intoxicating  liquors  imported  into  a  state,  shall,  upon  arrival  in  the 
state,  fall  within  the  category  of  domestic  articles  of  a  similar  nature  and  be 
divested  of  their  character  as  articles  of  interstate  commerce,  an  inspection  law 
of  a  state  into  which  such  liquors  have  been  imported,  which  has  been  declared 
by  the  highest  court  of  the  state  to  be  a  valid  exercise  of  the  police  power,  is 
not  violative  of  the  commerce  clause  of  the  federal  constitution,  as  constitutino- 
a  regulation  of  interstate  commerce,  merely  because  the  burdens  imposed  by  it 
are  of  such  a  character  as  to  affect  traffic  in  the  liquors  subject  to  it,  and  hence 
operate  to  deter   shipments  of  them  into  the   state. -"^ 

IV.  Purpose  of  Inspection  as  Affecting  Validity  of  Law. 

Inspection  laws  are  confined  to  such  particulars  as,  in  the  estimation  of  the 
legislature  and  according  to  the  customs  of  trade,  are  deemed  necessary  to  fit 
the  inspected  article  for  the  market,  by  giving  to  the  purchaser  public  assurance 
that  the  article  is  in  that  condition,  and  of  that  quality,  which  makes  it  mer- 
chantable and  fit  for  use  or  consumption.  They  are  not  founded  on  the  idea 
that  the  things,  in  respect  to  which  inspection  is  required,  are  dangerous  or 
noxious  in  themselves. 21  Such  laws  are  valid  where  the  inspection  is  manifestly 
intended  and  calculated  in  good  faith  to  protect  the  public  health,  the  public 
morals,  or  the  public  safety,^^  or  if  the  object  of  the  inspection  is  the  prevention 
of  imposition  on  the  public  generally.23     But  if  a  statute  purporting  to  have  been 


ritory,  hides  that  had  not  been  inspected 
according  to  law.  It  was  held  that  the 
statute  was  valid,  and  was  not  a  regula- 
tion of  interstate  commerce.  New  IMexico 
V.  Denver,  etc.,  R.  Co..  203  U.  S.  38,  53,  54, 
51  L.  Ed.  78. 

17.  Limitation  upon  power  of  state  to 
interfere  with  interstate  commerce. — 
Railroad  Co.  v.  Husen,  95  U.  S.  465,  472, 
24  L.  Ed.  527;  Hennington  v.  Georgia,  163 
U.  S.  299,  313,  41  L.   Ed.  166. 

18.  Question  of  constitutionality  of  law 
or  interstate  commerce  beyond  the  neces- 
is  for  the  courts. — As  the  police  power  of 
the  state  cannot  obstruct  either  foreign 
sity  for  its  exercise,  it  is  the  duty  of  the 
courts  to  guard  vigilantlj''  against  needless 
intrusion  upon  the  field  committed  by  the 
constitution  to  congress.  The  reason- 
ableness or  unreasonableness  of  a  state 
enactment  is  alwaj's  an  element  in  the 
f^'eneral  inquirj^  by  the  court  whether  such 
legislation  encroaches  upon  national  au- 
thoritj',  or  is  to  be  deemed  a  legitimate 
exertion  of  the  power  of  the  state  to  pro- 
tect the  public  interests  or  to  promote 
the  public  convenience.  Lake  Shore,  etc., 
R.  Co.  V.  Ohio,  173  U.  "S.  285,  300,  43  L. 
Ed.  702;  Railroad  Co.  v.  Husen,  95  U.  S. 
465,   473,   24    L.    Ed.    527. 

19.  26   Stat.   313.   c.   728. 

50.  Powers  of  states  under  Wilson  act 
relating  to  intoxicsting  liouors. — Pabst 
Brewing  Co.  v.  Crenshaw,  198  U.  S.  17,  30, 
49   L.    Ed.  925. 

21.  To  what  oarticulars  insnection  laws 
are    confined. — Bowman    v.    Chicago,    etc., 


R.  Co.,  125  U.  S.  465,  488,  31  L.  Ed.  700. 
See  post,  "Prohibition  or  Obstruction  of, 
or  Discriminations  against,  Foreign  or  In- 
terstate  Commerce."  V. 

22.  Protection  of  public  health,  public 
morals  or  public  safety. — Patapsco  Guano 
Co.  V.  North  Carolina  Board  of  Agricul- 
ture, 171  U.  S.  345,  357,  43  L.  Ed.  191; 
Minnesota  v.  Barber,  136  U.  S.  313,  34  L. 
E.  455.  See,  also.  Railroad  Co.  v.  Husen, 
95  U.  S.  465.  24  L.  Ed.  527;  Hennington  v. 
Georgia.  163  U.   S.  299,  313,  41  L.   Ed.   163. 

23.  Prevention  of  imposition  on  public 
generally. — New  Mexico  v.  Denver,  etc., 
R.  Co.,  203  U.  S.  38,  54,  51  L.  Ed.  78; 
Patapsco  Guano  Co.  v.  North  Carolina 
Board  of  Agriculture,  171  U.  S.  345,  357, 
43  L.  Ed.  191.  See.  also,  Plumley  v.  Mas- 
sachusetts, 155  U.  S.  461,  39  L.   Ed.  223. 

Where  the  subject  is  of  wide  impor- 
tance to  the  community,  the  consequence 
of  fraudulent  practices  orenerally  injurious, 
and  the  suppression  of  such  frauds  mat- 
ter of  public  concern,  it  is  within  the  pro- 
tective power  of  the  state  to  intervene. 
Thus,  laws  providing  for  the  inspection  of 
fertilizers,  the  inspection  and  grading  of 
flour,  the  inspection  and  regulation  of 
weights  and  measures,  the  weighing  of 
coal  on  public  scales,  and  the  like,  are  all 
competent  exercises  of  that  power. 
Patapsco  Guano  Co.  v.  North  Carolina 
Board  of  Agriculture.  171  U.  S.  345,  358, 
43    L.    Ed.    191. 

So  the  statute  of  New  Mexico  of  March 
19.  1901,  providing  for  the  inspection  of 
hides  was  held  to  be  valid.     New  Mexico 
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enacted  to  protect  the  public  health,  the  public  morals  or  the  public  safety  has 
no  real  or  substantial  relation  to  those  objects,  or  is  a  palpable  invasion  of  rights 
secured  by  the  fundamental  law,  it  is  the  duty  of  the  courts  to  so  adjudge,  and 
thereby  to  give  effect  to  the  constitution. 2*  The  recognized  elements  of  inspec- 
tion laws  are  quality,^^  quantity  and  value  of  the  article,-'^  form,  capacity,  di- 
mensions, and  weight  of  package, ^^  mode  of  putting  up,28  and  marking  and 
branding  of  various  kinds. ^^  But  it  is  not  necessary  that  all  of  these  elements 
should  coexist  in  order  to  make  a  valid  inspection  law.  Quality  alone  may  be 
the  subject  of  inspection,  without  other  requirement,  or  the  inspection  may  be 
made  to  extend  to  all  of  the  above  matters.^" 

V.   Prohibition  or  Obstruction  of,   or  Discriminations  against,   Foreign 

or  Interstate  Commerce. 

A.  In  General. — Although  a  state  inspection  law,  if  valid  in  other  respects, 
is  not  rendered  invalid  because  it  in  some  degree  affects  foreign  or  interstate 
commerce,'"^^  yet  a  state  may  not  under  the  guise  of  enacting  inspection  laws, 
substantially  prohibit,  obstruct  or  burden  such  commerce,  or  discriminate  be- 
tween the  property  of  citizens  of  one  state  and  that  of  citizens  of  other  states.-'' - 
If  articles  are  directly  dangerous  in  themselves,  the  state  may  take  appropriate 
measures  to  guard  against  injury  before  it  obtains  complete  jurisdiction  over 
them,-"^^  and  it  may  forbid  the  sale  of  articles  which  upon  inspection  are  found 
to  be  dangerous  to  life  or  injurious  to  health,  and  this  though  such  articles  are 
patented.^'*  But  it  is  not  within  the  legitimate  scope  of  inspection  laws  to  forbid 
trade  in  respect  to  any  known  article  of  commerce  irrespective  of  its  condition 


V.    Denver,    etc.,   R.    Co.,   203   U.   S.    38,   51 
L.    Ed.    78. 

24.  Statutes  invading  constitutional 
rights. — Austin  v.  Tennessee,  179  U.  S. 
343,  344,  4,5  L.  Ed.  224;  Mugler  v.  Kansas, 
123  U.  .S.  6'?3,  661.  31  L.  Ed.  20.5. 

25.  Quality. — Turner  v.  Maryland,  107 
U.  S.  38.  55, -27  L.  Ed.  370;  Bowman  v. 
Chicago,  etc.,  R.  Co.,  125  U.  S.  465,  488, 
31  L.  Ed.  700. 

26.  Quantity  and  value  of  article. — 
Foster  7'.  Xew  Orleans,  94  U.  S.  246,  247, 
24    L.    Ed.    122. 

27.  Form,  capacity,  etc.,  of  package. — 
Turner  v.  Maryland,  107  U.  S.  38,  55,  27 
L.  Ed.  370;  Bowman  v.  Chicago,  etc.,  R. 
Co..  125  U.   S.  465,  488,  31  L.  Ed.   700. 

28.  Mode  of  putting  up. — Turner  v. 
Maryland,  107  U.  S.  38,  55,  27  L.  Ed.  370; 
Bowman  z'.  Cliicaa;o,  etc.,  R.  Co.,  125  U. 
S.  465,  488.  31   L-   Ed.  700. 

29.  Marking  and  branding. — Turner  v. 
Maryland,  107  U.  S.  38,  55,  27  L.  Ed.  370; 
Bowman  z'.  Chicago,  etc.,  R.  Co.,  125  U. 
S.  465,  488,  31  L.   Ed.  700. 

30.  Not  necessary  that  all  elements  co- 
exist.—Turner  V.  Maryland,  107  U.  S.  38, 
55,  27  L.  Ed.  370;  Bowman  v.  Chicago, 
etc.,  R.  Co.,  125  U.  S.  465,  488,  31  L.  Ed. 
700. 

31.  See  ante,  "Power  to  Enact,"  III. 

32.  A  state  may  not  prohibit,  obstruct 
or  discriminate  against  foreign  or  inter- 
state commerce. — Railroad  Co.  v.  Husen, 
95  U.  S.  465,  470,  24  L.  Ed.  527;  Bowman 
V.  Chicago,  etc.,  R.  Co.,  125  U.  S.  465, 
492,  31  L.  Ed.  700;  Minnesota  v.  Barber, 
136  U.  S.  313.  324,  34  L.  Ed.  455;  Brimmer 
V.  Rebman,  138  U.  S.  78,  82,  34  L.  Ed.  862; 


Voight  z:  Wright,  141  U.  S.  62,  66,  35  L. 
Ed.  638;  Brennan  v.  Titusville,  153  U.  S. 
289,  301,  38  E.  Ed.  719;  Plumley  v.  Massa- 
chusetts, 155  U.  S.  461,  468,  39  L.  Ed. 
223;  Hennington  v.  Georgia.  163  U.  S. 
299,  313,  41  L.  Ed.  166;  Schollenberger  r. 
Pennsylvania,  171  U.  S.  1,  13,  43  L.  Ed. 
49;  Austin  v.  Tennessee,  179  U.  S.  343, 
344,  45  L.  Ed.  224.  See,  also,  Leisy  z\ 
Hardin,  135  U.  S.  100,  125,  34  L.  Ed.  128, 
OA'erruling  License  Cases,  5  How.  504,  12 
L.   Ed.  256. 

South  Carolina  liquor  law  unconstitu- 
tional.— The  South  Carolina  statute  of 
March  5,  1897,  No.  340,  amending  the  act 
of  March  6,  1896,  No.  61,  which  requires 
any  person  residing  in  the  state  who  in- 
tends to  import  for  personal  use  and  con- 
sumption any  alcoholic  liquor,  to  have  a 
sample  thereof  sent  to  a  state  officer  for 
inspection  in  advance  of  the  shipm?nt, 
and  as  a  prerequisite  for  obtaining  per- 
mission to  make  a  subsequent  shipment, 
is  not  an  inspection  law,  as  the  inspection 
of  a  sample  sent  in  advance  is  not  in  the 
slic:htest  degree  an  inspection  of  the  goods 
subsequently  shipped  into  the  state.  And 
the  statute  is  therefore  an  unconstitutional 
interference  with  foreign  and  interstate 
commerce.  Vance  v.  Vandercock  Co.,  No. 
1,  170  U.   S.  438,  455,  42   L.   Ed.  1100._ 

33.  Power  of  state  over  articles  directly 
dangerous  in  themselves. — Leisy  v.  Har- 
din, 135  U.  S.  100,  125,  34  L.  Ed.  128; 
Schollenberger  v.  Pennsylvania,  171  U.  S. 
1,   12,   43  L.   Ed.   49. 

34.  Sale  of  dangerous  or  injurious  ar- 
ticles may  be  forbidden. — Patterson  v. 
Kentucky,    97    U.    S.    501,    24    L-    Ed.    1115. 
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and  quality,  merely  on  account  of  its  intrinsic  nature  and  the  injurious  conse- 
quences of  its  use  or  abuse. ^■^  The  rule  is  not  altered  in  a  case  where  the  in- 
spection or  analysis  of  the  article  to  be  imported  is  somewhat  difficult  and 
burdensome.-"^^  A  burden  imposed  by  a  state  upon  interstate  commerce  is  not 
to  be  sustained  simply  because  the  statute  imposing  it  applies  alike  to  the  people 
of  all  the  states,  including  the  people  of  the  state  enacting  such  statute.^'^ 

B,  Food  Inspection  Laws. — These  general  principles  have  been  applied  to 
inspection  laws  relating  to  food  products,  and  it  has  been  held  that  such  a  law 
relating  to  an  article  of  food,  is  not  a  rightful  exercise  of  the  police  power  of  the 
state,  if  the  inspection  prescribed  is  of  such  a  character,  or  if  it  is  burdened  with 
such  conditions,  as  will  wholly  prevent  the  introduction  of  the  sound  article  from 
other  states ;  and  this  is  so  though  the  statute  applies  alike  to  the  people  of  all 
the  states,  including  the  people  of  the  state  enacting  it.  This  rule  has  been 
applied  in  relation  to  the  slaughter  of  animals  whose  meat  was  to  be  sold  as  food 
in  the  state  passing  the  so-called  inspection  law,^^  and  to  the  prohibition  of  the 


See,  also,  Minnesota  v.  Barber,  136  U.  S. 
313,   326,   34   L.    Ed.   455. 

A  party  to  whom  letters  patent  were,  in 
the  usual  form,  issued  for  "an  improved 
burning  oil,"  whereof  he  claimed  to  be 
the  inventor,  was  convicted  in  Kentucky 
for  there  sellinsj  that  oil.  It  had  been 
condemned  by  the  state  inspector  as  "un- 
safe for  illuminating  purposes,"  under  a 
statute  requiring  such  inspection,  and  im- 
posing a  penalty  for  selling  or  ofifering  to 
sell  within  the  state  oils  or  fluids,  the  prod- 
uct of  coal,  petroleum,  or  other  bitumi- 
nous substances,  which  can  be  used  for 
such  purposes,  and  which  have  been  so 
condemned.  It  was  admitted  on  the  trial 
that  the  oil  could  not,  by  any  chemical 
combination  described  in  the  specification 
annexed  to  the  latters  patent,  be  made  to 
conform  to  the  standard  prescribed  by 
that  statute.  It  was  held  that  the  statute 
was  a  legitimate  exercise  of  the  police 
power,  not  violative  of  the  federal  con- 
stitution, and  that  its  enforcement  inter- 
fered with  no  right  conferred  by  the  lat- 
ters patent.  Patterson  v.  Kentucky.  97  U. 
S.  501.  24  i^.  Hd.  1115.  See  the  title  PAT- 
ENTS. 

35.  Intrinsic  nature  of  article  not  ground 
for  forbidding  trade  in  it. — Bowman  v. 
Chicago,  etc.,  R.  Co..  125  U.  S.  465.  31  L. 
Ed.  700.  See,  also,  Leisy  v.  Hardin.  135 
U.  S.  100,  125,  34  L.  Ed.  128.  overruling 
License  Cases,  5  How.  504,  12  L.  Ed.  256. 

Absolute  prohibition  of  an  unadulter- 
ated, healthy  and  pure  article  has  never 
been  permitted  as  a  remedy  against  the 
importation  of  that  which  is  adulterated 
and  therefore  iinhealthy  or  impure.  Schcll- 
enberger  v.  Pennsylvania,  171  U.  S.  1,  13, 
43   L.   Ed.   49. 

In  Leisy  v.  Hardin,  135  U.  S.  100,  34  L. 
Ed.  128,  Euller,  C.  J.,  in  delivering  the 
opinion  of  the  court,  said:  "Whatever 
our  individual  views  may  be  as  to  the 
deleterious  or  dangerous  qualities  of  par- 
ticular articles,  we  cannot  hold  that  any 
articles  which  congress  recognizes  as  sub- 
jects of  interstate  commerce  are  not  such, 
or  that  whatever  are  thus  recognized  can 
be  controlled  by  state  laws  amounting  to 


regulations  while  they  retain  that  char- 
acter. *.  *  *  To  concede  to  a  state  the 
power  to  exclude,  directly  or  indirectly, 
articles  so  situated,  without  congressional 
permission,  is  to  concede  to  a  majority 
of  the  people  of  a  state,  represented  in 
the  state  legislature,  the  power  to  regu- 
late commercial  intercourse  between  the 
states  by  determining  what  shall  be  its 
subjects,  when  that  power  was  distinctly 
granted  to  be  exercised  by  the  people  of 
the  United  States  represented  in  congress, 
and  its  possession  by  the  latter  was  con- 
sidered essential  to  that  more  perfect 
union  which  the  constitution  was  adopted 
to  create."  See,  also,  Schollenberger  v. 
Pennsylvania,  171  U.  S.  1,  12,  43  L. 
Ed.  49. 

Law  relating  to  intoxicating. liquors  held 
unconstitutional. — The  statute  of  Iowa 
forbidding  any  common  carrier  to  bring 
within  the  state,  for  any  person,  or  per- 
sons or  corporation,  any  intoxicating 
liquors  from  any  other  state  or  territory 
of  the  United  States,  without  first  having 
been  furnished  with  a  certificate  under 
the  seal  of  the  county  auditor  of  the 
county,  to  which  said  liquor  is  to  be  trans- 
ported or  is  consigned  for  transportation, 
certifying  that  the  consignee  or  person  to 
whom  said  liquor  is  to  be  transported, 
conveyed  or  delivered,  is  authorized  to 
sell  intoxicating  liquors  in  such  county, 
is  not  an  inspection  law,  but  is  a  regula- 
tion of  commerce  among  the  states  and 
violative  of  the  commerce  clause  of  the 
federal  constitution.  Bowman  v.  Chicago, 
etc..  R.  Co..  125  U.  S.  465.  31  L.  Ed.  700. 

36.  Prohibition  of  trade  in  article  not 
warranted  because  inspection  is  difficult 
and  burdensome. — Schollenberger  v.  Penn- 
sylvania, 171  U.  S.  1.  12.  43  L.  Ed.  49. 

37.  Statute  not  valid  because  it  anplies 
alike  to  neople  of  all  the  states. — Minne- 
sota 7'.  Barber,  136  U.  S.  313,  326,  34  L. 
Ed.  455;  Brimmer  v.  Rebman,  138  U.  S. 
78.   82,   34    L.    Ed.   862. 

38.  Food  inspection  law,  preventing  im- 
portation of  sound  article,  unconstitu- 
tional —Minnesota  v.  Barber,  136  U.  S. 
313,    34    L.    E.    455;    Brimmer   v.    Rebman, 
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importation  of  cattle  during  certain  months  of  the  year.3»  So  it  has  been  held 
that  a  statute  is  unconstitutional  which  requires  the  inspection  of  tiour  brought 
from  other  states,  when  such  inspection  is  not  required  for  flour  manufactured 
in  the  state  in  which  the  statute  is  enacted.-^^  It  matters  not  that  there  was  no 
purpose  upon  the  part  of  the  legislature  to  violate  the  constitution,  and  there- 
fore the  recital  in  the  preamble  of  a  meat  inspection  statute  that  unwholesome 
meats  are  being  offered  for  sale  in  the  state  cannot  conclude  the  question  of 
the  conformity  of  the  act  to  the  constitution.*  i 

VI.    Character  of  Inspection. 

A  state  statute  relating  to  the  inspection  of  intoxicating  liquors  im- 
ported into  the  state,  enacted  in  the  exercise  of  the  police  power,  and  valid 
under  the  act  of  congress  known  as  the  Wilson  act,-*^  does  not  violate  the  com- 
merce clause  of  the  federal  constitution,  although  it  does  not  provide  for  an 
adequate  inspection.^-^ 

VII.   Inspection   Taxes   or   Charges. 

A.  Power  to  Lay  Duties  on  Imports  and  Exports. — The  federal  consti- 
tution expressly  recognizes  the  right  of  the  states  to  lay  duties  on  imports  and 


138  U.  S.  78,  34  L.  Ed.  862.  See,  also, 
Schollenberger  v.  Pennsylvania,  171  U.  S. 
1,  12,  43  L.  Ed.  49;  Scott  v.  Donald,  105 
U.  S.  58,  97,  41  L.  Ed.  632;  Smith  v.  St. 
Louis,  etc.,  R.  Co.,  181  U.  S.  248,  2.55,  45 
L.    Ed.    847. 

Meat    inspection   laws   held    unconstitu- 
tional.— A    statute    of     Virginia     providing 
that    it    shall    not    be    lawful    to    offer    for 
sale,   within   the   limits   of   that   state,   any 
fresh  meats   (beef,  veal  or  mutton)   which 
shall  have  been  slaughtered  100  miles  or 
over  from  the  place  at  which  it  is  offered 
for  sale,  until   and  except  it   has  been   in- 
spected  and   approved   as   provided   in  the 
act,  and  providing  that  for  all  fresh  meats 
so  inspected,  the  inspector  shall  receive  as 
his  compensation,  one   cent  per  pound,  to 
be    paid    by    the    owner    of    the    meat,    al- 
though   avowedly    enacted    to    protect    its 
people    against    the    sale    of    unwholesome 
meats,  has  no  real  or  substantial  relation 
to    such   an   object,   but,   by   its    necessary 
operation,    is    a    regulation    of    commerce, 
beyond   the   power   of   the   state   to   estab- 
lish.   The  statute  is,  in  effect,  a  prohibition 
upon  the  sale  in  Virginia  of  beef,  veal   or 
mutton,    although    entirely    wholesome,    if 
from    animals     slaughtered    one     hundred 
miles   or  over  from  the  place   of  sale.      It 
is  a  prohibition  because  the  owner  of  such 
meat    cannot    sell    t^em   in   Virginia    until 
they    are    inspected    there,    and    being    re- 
quired   to    pay    the    ^jeavy    charge    of    one 
cent   per   pound   to   the    inspector,    as   his 
compensation,   he    cannot    compete,     upon 
equal   terms,  in   the   market   of   that   state, 
with    those    in    the    same    business    whose 
meats,      of      like      kind,      from       animals 
slaughtered  within  less   than  one  hundred 
miles  from  the  place  of  sale,  are  not  sub- 
jected to  inspection  at  all.     Whether  there 
shall    be    inspection    or    not,   and    whether 
the    sale    shall    compensate    the    seller    or 
not,  is  thus  made  to  depend  entirely  upon 
the   place   where   the   animals   from   which 
the   beef,    veal    or   mutton    is    taken,    were 


slaughtered.     Brimmer  v.   Rebman,  138  U. 
S.  78.  34  L.   Ed.  862. 

The  Minnesota  meat  inspection  law,  so 
far  as  its  provisions  require,  as  a  condi- 
tion of  sales  in  ]\Iinnesota  of  fresh  beef, 
veal,  mutton,  lamb  or  pork  for  human 
food,  that  the  animals  from  which  such 
meats  are  taken  shall  have  been  inspected 
in  Minnesota  before  being  slaughtered,  is 
in  violation  of  the  commercial  clause  of 
the  federal  constitution  and  void.  Minne- 
sota V.  Barber,  136  U.  S.  313,  329,  34  L. 
Ed.  455,  distinguishing  Patterson  v.  Ken- 
tucky. 97  U.  S.   501,   24  L.   Ed.  1115. 

39.  Statute  prohibiting  importation  of 
cattle  during  certain  months,  unconstitu- 
tional.— The  Missouri  statute  which  pro- 
hibited the  driving  or  conveying  of  any 
Texas,  Mexican  or  Indian  cattle  into  the 
state  between  March  1st  and  November 
1st  in  each  year  was  held  not  to  be  an  in- 
spection law  but  to  be  a  violation  of  the 
commerce  clause  of  the  federal  constitu- 
tion. Railroad  Co.  v.  Husen,  95  U.  S. 
465.  24  L.  Ed.  527.  See  the  title  ANI- 
MALS, vol.  1,  p.  325. 

40.  Flour  inspection  law  held  uncon- 
stitutional.—Voight  v.  Wright,  141  U.  S. 
62,    66,   35    L.    Ed.   638. 

41.  That  there  was  no  purpose  to  vio- 
late constitution  does  not  alter  rule. — 
Brimmer  v.  Rebman,  138  U.  S.  78,  81,  34 
L.  Ed.  862;  Minnesota  v.  Barber,  136  U. 
S.    313,   319,   34   L.    Ed.   455. 

42.  Text  of  Wilson  act. — The  act  of  Au- 
gust 8,  1890,  26  Stat.  313,  ch.  728,  in  sub- 
stance provides  that  intoxicating  liquors 
imported  into  a  state  shall,  upon  arrival 
in  the  state,  fall  within  the  category  of 
domestic  articles  of  a  similar  nature,  and 
be  divested  of  their  character  as  articles 
of  interstate  commerce.  See  the  titles 
INTERSTATE  AND  EOREIGN  COM- 
MERCE;   INTOXICATING   LTOUORS. 

43.  Liquor  insoection  law  valid  though 
adequate   inspection    not    provided    for. — 
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exports  to  pay  the  expenses  of  its  inspection  la\vs,'*-i  and  provides  that  the  net 
proceeds  ot  duties  thus  laid  shaU  be  for  the  use  of  the  treasury  of  the  United 
States.^5  This  tax  or  duty  is  an  exception  to  the  prohibition  of  the  states  to 
lay  duties  on  imports  and  exports,  and  was  made  because  the  tax  would  other- 
wise have  been  within  the  prohibition.-*'^  The  words  "imports"  and  "exports" 
m  this  provision  are  used  as  applicable  to  personal  property  only  and  not  to 
Iniman  beings,^'  and  only  to  such  personal  property  as  is  imported  from,  or 
exported  to,  foreign  countries.^ »  They  do  not  apply  to  goods  transported  from 
one  state  to  another.'*'-^ 

B.  Validity  of  Tax  or  Charge.— An  inspection  tax  or  charge  is  valid  if 
its  purpose  is  to  meet  the  expenses  incident  to  a  valid  inspection  law,  and  it  is 
not  excessive.5"  But  if  the  purpose  of  a  law,  and  its  only  purpose,  is  to  raise 
revenue  to  replenish  the  treasury  of  the  state,  it  cannot  be  sustained  as  an  in- 
spection law;^i  and  it  would  seem  that  the  fact  that  the  charges  imposed  by  a 


Pabst    Brewing    Co.   v.    Crenshaw,    198    U. 
S.  17,  30,  49  _L.   Ed.  925. 

44.  Constitutional  recognition  of  right 
of  states  to  lay  duties  on  imports  and  ex- 
ports.— Constitution  of  the  United  States, 
art.  1,  §  10,  cl.  2.  Patapsco  Guano  Co.  v. 
North  Carolina  Board  of  Agriculture,  171 
U.  S.  345,  350,  43  L-  Ed.  191;  People  v. 
Compagnie  Generale  Transatlantique,  107 
U.  S.  59,  61,  27  L.  Ed.  383;  New  Mexico 
V.  Denver,  etc.,  R.  Co.,  203  U.  S-  38,  49, 
51  L.  Ed.  78;  Turner  v.  Maryland,  107  U. 
S.  38,  27  L.  Ed.  370;  Pittsburg,  etc..  Coal 
Co.  V.  Louisiana,  156  U.  S.  590,  600,  39  L. 
Ed.   544. 

The  Maryland  tobacco  inspection  law, 
Laws  of  1864,  ch.  346,  §  41,  as  amended 
and  re-enacted  by  Laws  of  1870,  ch.  291,  is 
not  in  its  provisions  as  to  charges  for  out- 
age and  storage  in  violation  of  this  con- 
stitutional provision  as  respects  any  im- 
post or  duty  imposed  by  it  on  exports. 
The  charge  for  outage  is  an  inspection 
duty  within  the  meaning  of  the  constitu- 
tion. Turner  v.  Maryland,  107  U.  S.  38, 
27   L.   Ed.   370. 

45.  This  provision  as  to  the  disposition 
to  be  made  of  the  net  proceeds  or  sur- 
plus after  paying  the  expenses  of  inspec- 
tion was  made  because  it  was  recognized 
that  it  would  be  difficult,  if  not  impossible, 
to  determine  with  exactness  the  amount 
necessary  to  pay  the  expenses  of  inspec- 
tion, and  also  because  thereby  any  in- 
ducement to  make  the  duty  excessive 
would  be  removed.  Patapsco  Guano  Co. 
V.  North  Carolina  Board  of  Agriculture, 
171   U.   S.  345.  350,  43   L.    Ed.   191. 

46.  Exception  to  general  prohibition  of 
states  to  tax  imports  and  exports. — Brown 
V.  Maryland,  13  Wheat.  419,  438,  6  L.  Ed. 
678;  Pittsburg,  etc..  Coal  Co.  v.  Louisiana, 
156  U.    S.   590,   600.   39   L.   Ed.   544. 

47.  "Imports"  and  "exports"  used  as  ap- 
plicable to  personal  property  only. — Peo- 
ple V.  Compagnie  Generale  Transatlanti- 
que. 107  U.  S.  59,  61,  27  L.  Ed.  383. 

What  laws  may  be  properly  classed  as 
inspection  laws  under  this  provision  of 
the  constitution  must  be  determined 
larcrely  by  the  nature  of  the  inspection 
laws  of  the  states  at  the  time  the  consti- 


tution was  framed,  and  neither  at  that 
time  nor  since  has  any  inspection  law  in- 
cluded anything  but  personal  property  as 
the  subject  of  its  operation.  People  v. 
Compagnie  Generale  Transatlantique  107 
U.   S.    59,   61,   27   L.    Ed.    383. 

The  New  York  statute  of  May  31,  1881, 
§  1,  entitled  "an  act  to  raise  money  for 
the  execution  of  the  inspection  laws  of 
the  state,"  imposed  a  tax  upon  alien  pas- 
sengers coming  by  vessel  from  a  foreign 
country  to  the  port  of  New  York.  The 
inspection  laws  thus  referred  to  author- 
ized such  alien  passengers  to  be  inspected 
in  order  to  determine  who  among  them 
are  criminals  or  pauper  lunatics,  idiots  or 
imbeciles,  or  deaf,  dumb,  blind,  infirm,  or 
orphan  persons  without  means  or  capacity 
to  support  themselves,  and  whether  their 
persons  or  effects  are  affected  with  any 
infectious  or  contagious  disease,  or 
whether  their  effects  contain  any  crimi- 
nal implements  or  contrivances.  It  was 
held  that  these  statutes  construed  to- 
gether were  not  inspection  laws  within 
the  meaning  of  article  1,  §  10,  clause  2,  of 
the  constitution  of  the  United  States. 
People  V.  Compagnie  Generale  Transat- 
lantique, 107  U.  S.  59,  61,  27  L.   Ed.  383. 

48.  "Imports"  and  "exports"  apply  only 
to  imports  from  or  exports  to  foreign 
countries.— Woodruff  v.  Parham,  8  Wall 
123,  19  L.  Ed.  383;  Pittsburg,  etc.,  Coai 
Co.  V.  Louisiana,  156  U.  S.  590,  600,  39  L. 
Ed.  544;  New  Mexico  v.  Denver,  etc  R 
Co.,  203  U.  S.  38,  49.  51  L.  Ed.  78;  Pa- 
tapsco Guano  Co.  v.  North  Carolina  Board 
of  Agriculture,  171  U.  S.  345,  350,  43  L, 
Ed.    191. 

49.  New  Mexico  v.  Denver,  etc.,  R  Co., 
203  U.   S.  38,   49,  51   L.   Ed.   78. 

50.  When  inspection  tax  or  charge  is 
valid.— Turner  v.  Maryland,  107  U.  S.  38, 
27  L.  Ed.  370;  Patapsco  Guano  Co.  v. 
North  Carolina  Board  of  Agriculture,  171 
TT.  S.  345,  43  L.  Ed.  191;  New  Mexico  v. 
Denver,  etc.,  R.  Co.,  203  U.  S.  38,  51  L. 
Ed.  78. 

51.  Revenue  law  cannot  be  sustained  as 
an  inspection  law. — State  Tonnage  Tax 
Cases,  12  Wall.  204,  219,  20  L.  Ed.  370. 
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so-called  inspection  law  are  so  unreasonable  and  disproportionate  to  the  services, 
rendered  as  to  justify  the  imputation  of  bad  faith,  is  sufficient  ground  for  hold- 
ing that  the  law  is  not  an  inspection  law.^^  gyen  if  a  law  is  a  bona  fide  in- 
spection law,  a  duty  or  impost  imposed  on  imports  or  exports  as  a  means  of 
executing  it,  is  void,  if  it  exceeds  what  is  absolutely  necessary  for  that  pur- 
pose.s^  How  the  question,  whether  the  duty  is  excessive  or  not,  is  to  be  de- 
cided, may  be  doubtful.^*  But  as  the  article  of  the  constitution  which  prescribes 
the  limit  goes  on  to  provide  that  "all  such  laws  shall  be  subject  to  the  revision 
and  control  of  congress, "^^  it  would  seem  that  congress  is  the  proper  tribunal 
to  decide  the  question,  whether  a  charge  or  duty  is  or  is  not  excessive.  If, 
therefore,  a  fee  allowed  by  a  state  law  is  to  be  regarded  as  in  effect  an  impost 
or  duty  on  imports  or  exports,  still  if  the  law  is  really  an  inspection  law,  the 
duty  must  stand  until  congress  shall  see  fit  to  alter  it.^*'  If  an  inspection  tax 
or  charge  is  a  discriminating  tax,  operating  to  the  disadvantage  of  the  products 
of  other  states  when  introduced  into  the  state  of  its  enactment,  it  is,  in  effect, 
a  regulation  in  restraint  of  commerce  among  the  states,  and,  as  such,  is  a  usurpa- 
tion of  the  powers  conferred  upon  congress  by  the  commerce  clause  of  the  fed- 
eral constitution. s"  Where,  however,  there  is  no  discrimination  in  the  charge 
between  the  products  of  the  state  enacting  the  statute  and  those  of  other  states^ 
and  its  effect  on  interstate  commerce  is  indirect  and  incidental,  it  is  not  uncon- 
stitutional as  being  a  regulation  of  interstate  commerce.^^ 

Louisiana  Coal  and  Coke  Inspection  Law  Valid. — The  Louisiana  statute^'* 
providing  for  the  inspection  and  gauging  of  coal  and  coke  boats  in  the  Mississippi 


52.  Ground  for  holding  law  not  an  in- 
spection law. — New  Mexico  v.  Denver, 
etc.,  R.  Co.,  203  U.  S.  38,  47,  55,  51  L.  Ed. 
78;  Patapsco  Guano  Co.  v.  North  Carolina 
Board  of  Agriculture,  171  U.  S.  345,  354, 
43  L.  Ed.  191. 

53.  Duty  or  impost  exceeding  cost  of 
executing  law,  void. — Constitution  of  the 
United  States,  Art.  1,  §  10.  cl.  2.  Pitts- 
burg, etc.,  Coal  Co.  v.  Louisiana,  156  U. 
S.  590,  600,  39  L.  Ed.  544;  Patapsco  Guano 
Co.  V.  North  Carolina  Board  of  Agricul- 
ture,   171    U.    S.    345,   355,   43    L.    Ed.    191. 

54.  How  question  whether  duty  is  ex- 
cessive decided. — Patapsco  Guano  Co.  v. 
North  Carolina  Board  of  Agriculture,  171 
U.  S.  345,  355.  43  L.  Ed.  191;  Turner  v. 
Maryland,  107  U.  S.  38,  27  L-   Ed.  370. 

55.  Constitution  of  the  United  States, 
Art.  1,  §  10,  cl.  2. 

Congress  may  interpose,  if  at  any  time 
any  statute,  under  the  guise  of  an  inspec- 
tion law,  goes  beyond  the  limit  prescribed 
by  the  constitution,  in  imposing  duties  or 
imposts  on  imports  or  exports.  Turner 
V.  Maryland,  107  U.  S.  38,  27  L.  Ed.  370. 

56.  Patapsf-n  Guano  Co.  v.  North  Caro- 
lina Board  of  Agriculture,  171  U.  S.  345, 
351.  355,  43  L.  Ed.  191;  Turner  v.  Mary- 
land, 107  U.  S.  38,  55,  27  L.  Ed.  370. 

A  statute  of  a  territory  prohibited  a 
railroad  company  to  receive,  for  the  pur- 
pose of  transportation  beyond  the  limits 
of  the  territory,  eonds  that  had  not  been 
inspected  as  required  by  law.  It  was  held 
that  the  law  being  otherwise  valid,  the 
amount  of  the  inspection  fee  was  not  a 
judicial  question;  that  it  rested  with  the 
legislature  to  fix  the  amount,  and  that  it 
could  only  present  a  valid  objection  when 
it  was  shown  that  it  was  so  unreasonable 


and  disproportionate  to  the  services  ren- 
dered as  to  attack  the  good  faith  of  the 
law.  New  Mexico  v.  Denver,  etc.,  R.  Co., 
203   U.    S.   38,  47,   55,   51   L.    Ed.   78. 

57.  When  tax  or  charge  is  violative  of 
commerce  clause  of  federal  constitution. 
—Brimmer  v.  Rebman,  138  U.  S.  78,  82. 
34  L.  Ed.  862.  See,  also.  Walling  v.  Michi- 
gan, 116  U.  S.  446,  455,  29  L.   Ed.  691. 

A  Virginia  meat  inspection  law  wa^ 
held  to  be  unconstitutional  on  the  ground 
that  the  fees  exacted  under  it  constituted 
such  a  discriminating  tax.  Brimmer  v. 
Rebman,  138  U.  S.  78,  82,  34  L.  Ed.  862. 

And  a  flour  inspection  law  of  the  same 
state  was  held  to  be  unconstitutional  on 
the  same  ground.  Voight  v.  Wright,  141 
U.  S.  62,  35  L.  Ed.  638. 

58.  Patapsco  Guano  Co.  v.  North  Caro- 
lina Board  of  Agriculture,  171  U.  S.  345, 
43  L.  Ed.  191;  New  Mexico  v.  Denver,, 
etc.,  R.  Co.,  203  U.  S.  38,  55,  51  L.  Ed.  78. 

The  charges  imposed  by  the  North 
Carolina  fertilizer  inspection  law,  act  of 
January  21,  1891,  is  not  a  discriminating 
tax,  and  is  not  repugnant  to  the  commerce 
clause  of  the  federal  constitution.  Pa- 
tapsco Guano  Co.  v.  North  .Carolina  Board 
of  Agriculture,  171  U.  S.  345,  43  L.  Ed. 
191.  distinguishing  Voight  v.  Wright,  141 
U.   S.  62,  els,  35  L.  Ed.  638. 

The  Maryland  tobacco  inspection  law, 
Laws  of  1864,  ch.  346,  §  41,  as  amended 
and  re-enacted  by  Laws  of  1870,  ch.  291. 
is  not  in  its  provisions  as  to  charges  for 
outage  and  storage  in  violation  of  the 
commerce  clause  of  the  federal  constitu- 
tion. Turner  v.  Mar^dand,  107  U.  S.  38, 
27  L.  Ed.  370. 

59.  Act  of  July  12,  1888,  Laws  of  1888, 
p.    207,    No.    147. 
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River,  and  exacting  a  fee  therefor,  is  not  violative  of  that  provision  in  the  act 
of  congress  for  the  admission  of  Louisiana  into  the  Union,^'^  which  declares  it 
to  be  an  unalterable  condition  of  the  state's  admission  that  the  river  Mississippi 
and  the  navigable  rivers  and  waters  leading  into  the  same  or  the  Gulf  of  Mexico 
shall  be  common  highways  and  forever  free,  as  well  to  the  inhabitants  of  the 
state  as  to  other  citizens  of  the  United  States,  without  any  tax,  duty,  impost, 
or  toll  therefor  imposed  by  the  state.*^^ 

Liquor  Inspection  Law  Valid  under  Wilson  Act. — A  state  statute  relating 
to  the  inspection  of  intoxicating  liquors  imported  into  the  state,  enacted  in  the 
exercise  of  the  police  power,  and  valid  under  the  act  of  congress  known  as  the 
Wilson  act, ^2  (Jq^s  i-,qj-  violate  the  commerce  clause  of  the  federal  constitution, 
although  it  imposes  a  burden  beyond  the  cost  of  inspection.^^ 

Vin.   Mode,   Place  and  Time   of  Executing  Laws. 

Inspection  laws  generally  provide  that  the  inspection  shall  be  under  the  super- 
vision of  a  public  officer  having  authority  to  pass  or  not  to  pass  the  article  in- 
spected as  lawful  merchandise,  as  it  does  or  does  not  answer  the  prescribed 
requirements.'^'*  So  far  as  inspection  laws  act  upon  articles  for  exportation,  they 
are  generally  executed  on  land  before  the  article  is  put  on  board  a  vessel ;  so 
far  as  they  act  upon  importations,  they  are  generally  executed  upon  articles 
which  are  landed.^^  It  is  not  foreign  to  the  character  of  an  inspection  law  to 
require  that  the  article  to  be  inspected  shall  be  brought  to  the  inspection  otificer 
instead  of  sending  the  officer  to  the  article.  It  is  a  matter  as  to  which  the  state 
has  a  reasonable  discretion.^o 

INSPECTION  OF  CORPOEATE  BOOKS  AND  PAPERS.— See  the  title 
Stock  and  Stockholders. 

INSPECTORS.— See  the  title  Inspection  Laws,  ante,  p  16,  and  references 
given. 

INSTITUTED.— See  Brought,  vol.  3,  p.  541. 

GO.    Act  of  Feb.  20,  1811,  ch.  21,  2  Stat.  of    interstate    commerce.      See    the    titles 

641.  INTERSTATE  AND  FOREIGN   COM- 

61.  Louisiana  coal  and  coke  inspection  MERGE;  INTOXIGATING  LIQUORS. 
law  valid.— Pittsburg,  etc..  Goal  Go.  r.  63.  Liquor  inspection  law  valid  under 
Louisiana,  156  U.  S.  590,  600,  39  L-  Ed.  Wilson  act.— Pabst  Brewing  Go.  v.  Gren- 
54-                               .                            ,,        f         J  shaw,   198   U.   S.   17,  30,  49   L.   Ed.   925. 

The  tax,   duty,  impost,  or   to  1   referred  64.   Inspection  under  supervision  of  pub- 

to  in  this  statute,  and  prohibited,  are  such  \{^    officer. Turner    v     Maryland     107    U 

as   are   directed   against   the   commerce   of  5.   38,  55,  '2I  L.   Ed.   370^   Bowman  v    Ghi- 

the   rivers,   and   not    such   as   are   imposed  ^ago.   etc..   R.    Go.,   125   U.    S.   465,   488,   31 

by  any  regulation  for  convenience   in   the  j^    ]?j    ^qq 

measurement   or   storage   of   coal    or   coke  __    oi.,^,. a  4.-™       c  ^-  -n 

carried.      The    freedom     contemplated     is  ^^i^^f^rt^'^y\^^o''^?^-V^"''^A 

that   which   would   be   destroyed   by   deny-  %^^%^']^''^'  12  Wheat    419,  438,  6  L    Ed. 

ing    equality    of    right    to    any    particular  f.^^;   Patapsco   Guano   Go.  z;    North   Garo- 

i"^        r  1  A       t         •      *■        ^v,^  una   Board   of  Agriculture,   171   U.   S.   345, 

class  of  vessels  or  mode  of  navigating  the  _..     .„  j     «  ,    ^-°     ,,   .   ,  '        ,,>^:  ^-   ""  _' 

Tir-     •     •      •         J      >.u  •  1       )•         •    4.^  356.  43  L.   Ed.   191;  Voight  v.  Wright.  141 

IVIississippi   and   other   rivers   leading   into  .,,   '      ^o    c/o-  t    V  1    ?oo 

the  Gulf  of  Mexico.     Pittsburg,  etc.,  Goal  ^-  ^-  ^^'  ^:^'  ^^  ^-  ^^-  ^2^^- 

Co.  r.  Bates,  156  U.  S.  577,  589,  39  L.  Ed.  66.     Articles   may   be     required     to     be 

53P      •  brought    to   inspection   officer. — Turner   v. 

62.  Text  of  Wilson  act.— The  act  of  Au-  Maryland,  107  U.  S.  38,  27  L.  Ed.  370. 
gust  8,  1890,  26  Stat.  313,  ch.  728,  in  sub-  The  requirement  of  the  Maryland  to- 
stance  provides  that  intoxicating  liquors  bacco  inspection  law,  that  every  hogshead 
imported  into  a  state,  shall,  upon  arrival  of  tobacco  to  be  inspected  shall  be 
in  the  state,  fall  within  the  category  of  brought  to  a  state  tobacco  warehouse, 
domestic  articles  of  a  similar  nature,  and  held  to  be  valid.  Turner  v.  Maryland, 
be   divested   of   their   character   as   articles  107  U.   S.  38,  27   L.  Ed.  370. 
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A.  In  General,   28. 
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A.  Form,  30. 

1.  Interference  with  Court's  Choice  of  Words,  30. 

2.  Written  Instructions,  30. 
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a.  In  General,  31. 

b.  Waiver,   32. 

c.  New  Trials,  32. 
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8.  Must  Not  Be  Inconsistent,  33. 

9.  Must   Not  Be   Confused   and   Misleading,  33. 

10.  Must  Be  Founded  on  the  Pleadings  and  Evidence,  35. 

a.  Must  Be  Founded  on  the  Evidence,  35. 

(1)  In  General,  35. 

(2)  Limitations   of  General   Rule,  38. 

(3)  Competency  and  Sufficiency  of  the  Evidence,  38. 

aa.  Competency    of    Evidence    Considered,    38. 

aaa.  In    General,    38. 

bbb.  Irrelevant  Evidence,   38. 
bb.  Sufficiency  of  Evidence   Considered,  39. 

(4)  The  Entire  Evidence  Must  Justify  the  Charge,  39. 

(5)  The  Evidence  Must  Be  Offered  to  the  Jury,  39. 

(6)  Instructions  upon   Hypothetical  State  of  Facts  or  Ab- 

stract Propositions,  39. 
aa.  In  General,  39. 
bb.  Improper  Remarks  of  Court,  40. 
cc.  Rule   Where    Charge    Subsequently   Turns    Out 

to  Be  Material,  40. 
dd.  Sufficiency  of   Showing  on  the  Record,  40. 

(7)  Bill  of  Exceptions,  40. 

b.  Must  Be  Founded  on  Issues  Raised  by  the  Pleadings,  41. 

11.  Must  Not  Ignore  Issues  and  Evidence,  41. 

12.  Must    Not  Single    Out  and    Unduly  Emphasize  Particular    Mat- 

ters, 42. 
a.  In  General,  42. 

(26) 
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b.  Singling  Out  the  Evidence,  42. 

13.  Must   l^ot    Blend   Questions    as   to    Sufficiency    and    Admissibility 
of  Evidence,  43. 

14.  Instructions  Appealing  to  Sympathy  or  Prejudice  of  Jury,  43. 

15.  Invasion  of  Province  of  Jury,  43. 

a.  In  General,  43. 

b.  Where   Evidence   Is   Conflicting,  47. 

c.  Instructions  as  to  Credibility  of  Witnesses,  47. 

(1)  In   General,  47. 

(2)  Uncorroborated   Testimony  of   Accomplices,   49. 

d.  Mixed  Questions  of  Law  and  Fact,  49. 

e.  Right  of  Court  to  Express  Its  Opinion  as  to  the  Weight  of 

the  Evidence,  49. 

(1)  The  Rule  Prevailing  in  the  State  Courts,  49. 

(2)  The  Rule   Prevailing  in  the   Federal   Courts,   50. 

aa.  Earlier    Doctrine,    50. 

bb.  Present   Doctrine,   50. 

aaa.  In    General,    50. 

bbb.  Effect    of    State    Statutes    or    Constitu- 
tions, 52. 
ccc.  Duty    of  Court   to    Apprise  the  Jury    of 

Their    Province,    53. 
ddd.  Duty  of  Court  to  Express  an  Opinion,  54. 

f.  Assumption  of  Facts,  54. 

(1)  In  General,   54. 

(2)  Prayer    for   Instructions.   55. 

(3)  Rule    Where    Evidence    Merely    Tends  to    Prove    As- 

sumed  Facts,    56. 

(4)  Who  May  Object,  56. 

g.  Directions  as  to  Manner  of  Arriving  at  a  Verdict,  56. 
h.  Rule  by  Statute  in  Utah,  57. 

i.  Nonprejudicial  Error,  57. 
16.  Giving  Questions  of  Law  to  the  Jury,  57. 

W.   Request  for  Instructions,  57. 

A.  Necessity  for  Request,  57. 

B.  Form  of  Request,  57. 

1.  In  General,  57. 

2.  Prayer  Must  Be  Applicable  to  the  Case,  58. 

3.  Prayer  Must   Be  Certain,   58. 

4.  Prayers  That  Invade  the  Province  of  the  Jury,  58. 

5.  Prayers  for  Series  of  Instructions  in  Mass,  58. 

C.  Time  in  Which   Prayers  for   Instructions  Must  Be  Presented,   59. 

1.  In  General,  59. 

2.  Rule  of  Court,  59. 

D.  Manner  of  Disposing  of  Prayer  for  Instructions,  59. 

1.  Duty  of  Court  to  Use  Language  of  Request,  59. 

2.  Right  to  Allude  to  Other  Cases,  60. 

3.  Sending  Charge  with  Jury  upon  Retirement,  60. 

4.  Philosophical  Remarks,  61. 

E.  Duty  of  Court  to  Modify  Instructions,  61. 

VI.  Further  Instructions,  61. 

A.  In  General,  61. 

B.  Limitations  of  General  Rule,  63. 

VII.  Interpretation  and  Construction,  63. 

A.  Instructions  Entitled  to  a  Reasonable  Interpretation,  63. 
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B.  Must  Be  Construed  as  a  Whole,  63. 

C.  ]\Iust  Be  Interpreted  in  Light  of  the  Evidence,  64. 

VIII.    Curative  Effect  of  Instructions,  64. 

A.  In  General,  64. 

B.  Withdrawal   of   Evidence   by   Instructions,  65. 

CROSS  REFERENCES. 

See  the  titles  Accomplices  and  Acci<;ssories,  vol.  1,  p.  65;  Criminal  Law, 
vol.  5,  p.  122;  De;murrEr  to  the  Evidence,  vol.  5,  p.  289;  Homicide,  vol.  6,  p. 
695;  Insanity,  vol.  6,  p.  1072;  Interpretation  and  Construction;  New 
Trials;  Reasonable  Doubt. 

As  to  directing  verdict,  see  the  title  Verdict.  As  to  province  of  court  and 
jury,  see  the  title  Evidence,  vol.  5,  p.  1055.  As  to  instructions  upon  character  in 
evidence  in  criminal  cases,  see  the  title  Criminal  Law,  vol.  5,  p.  125."  As  to 
necessity  for  exceptions  and  objections  to  the  granting  or  refusing  of  instruc- 
tions and  the  form  and  sufficiency  thereof,  see  the  title  Appeal  and  Error,  vol. 
2.  p.  98.  As  to  whether  errors  with  respect  to  instructions  are  harmless  or 
prejudicial,  see  the  title  Appeal  and  Error,  vol.  2,  p.  343.  As  to  right  to  object 
to  errors  with  respect  to  the  instructions  that  are  favorable  to  the  complainant, 
see  the  title  Appeal  and  Error,  vol.  2,  p.  350.  As  to  necessity  for  and  manner 
of  incorporating  instructions  in  the  bill  of  exceptions,  see  the  title  Exceptions 
Bill  of,  and  Statement  of  Facts  on  Appeal,  vol.  6,  pp.  12,  52.  As  to  suf- 
ficiency of  assignments  of  error,  see  the  title  Appeal  and  Error,  vol.  2,  p.  266. 

I.    Scope  of  Title. 

The  purpose  of  this  title  is  to  set  forth  the  general  principles  that  govern  in- 
structions in  all  proceedings  alike,  whether  civil  or  criminal.  No  attempt  is  made 
to  treat  here  the  subject  in  specific  cases,  except  in  so  far  as  those  cases  illustrate 
the  general  rules  laid  down.  For  instructions  in  particular  cases,  the  specific 
titles  should  always  be  consulted. 

II.    Office  or  Object  of  Instructions. 

The  chief  object  contemplated  in  the  charge  of  the  judge  is  to  explain  the  law 
of  the  case,  to  point  out  the  essentials  to  be  proved  on  the  one  side  and  the  other, 
and  to  bring  into  view  the  relations  of  the  particular  evidence  adduced  to  the 
particular  issues  involved.^ 

III.  Duty  to  Instruct. 
A.  In  General. — It  is  the  usual  practice  for  the  presiding  judge  at  a  nisi 
prius  trial,  in  his  charge  to  the  jury,  to  take  up  the  facts  and  circumstances  in 
proof,  explain  their  bearing  on  the  controverted  points,  and  declare  what  are  the 
legal  rights  of  the  parties  arising  out  of  them.^  But  there  can  be  no  doubt  of 
the  right  of  a  party  to  require  the  opinion  of  the  court  on  any  point  of  law  which 
is  pertinent  to  the  issue,  nor  that  the  refusal  of  the  court  to  give  such  opinion 
furnishes  cause  for  an  exception.^  If  the  charge  does  not  go  far  enough,  it  is 
the  privilege  of  counsel  to  call  the  attention  of  the  court  to  any  question  that  has 

1.  The  object  of  instructions  stated.—  .  R.  Co.  v.  Volk,  151  U.  S.  73,  78,  38  L. 
Bird  7'.   United   States,   ISO  U.    S.   356,   361,        Ed.  78. 

45  L-  Ed.  570.  The   court,   upon   a   jury   trial,   is   bound 

2.  The  court  usually  instructs  the  jury.  to  give  an  opinion,  if  required,  upon  any 
— Express  Co.  v.  Kountze  Bros.,  8  Wall.  point  relevant  to  the  issue.  Douglass  v. 
342,  353,  19  L.  Ed.  457.  McMHster,    3    Cranch    298,    2    L.    Ed.    445; 

3.  Court  may  be  compelled  to  instruct.  Smith  v.  Carrington,  4  Cranch  62,  2  L.  Ed. 
— Chief  Justice   Marshall   in  Smith  v.  Car-  550". 

rinirton,   4   Cranch  62,  2   L.   Ed.   550;   Pen-  The   party   has   a   right   to   a   direct   and 

nock  V.   Dialogue,   2   Pet.   1,  7   L.   Ed.   327;  positive  instruction;   and  the  jurv  are  not 

Express  Co.  t-.    Kountze    Bros.,  8  Wall.  342,  to  be  left  to  believe  in  distinctions,  where 

19    L.    Ed.    457;    Shutte    7'.    Thompson,    15  none    exist,    or    to    reconcile    propositions, 

Wall.  151,  157,  21  L.   Ed.   123;  Texas,  etc.,  by      mere      argument     and    inference.      It 
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■been  omitted,  and  to  request  an  instruction  upon  it,  which,  if  not  given,  can  be 
brought  to  the  notice  of  the  appellate  court,  if  an  exception  is  taken.^  But  as 
we  shall  see  further  on,  there  is  no  duty  resting  on  the  court  to  instruct  as  to 
questions  of  fact.^ 

B,  In  Absence  of  Request— 1.  In  Geni^ral.— It  is  abundantly  settled  that 
error  cannot  be  assigned  for  failure  to  give  instructions  in  civil  cases  that  were 
not  asked. "^    And  this  seems  to  be  the  rule  in  criminal  cases,  too." 

2.  Where  Charge  Is  Not  Fui,l  Enough. — Likewise,  where  no  request  is 
made  for  specific  instructions  and  no  error  is  perceived  in  the  instructions  ac- 
tually given,  the  fact  that  the  charge  may  not  have  covered  the  entire  case  is  not 
ground  for  reversal. ^ 


would  be  a  dangerous  practice,  and  tend 
to  mislead,  instead  of  enlightening  a  jury. 
Livingston  z\  jMarvIand  Ins.  Co.,  7  Crancli 
506.   544,   3    L.    Ed.' 421. 

Denial  of  right  to  judge  to  deliver  opin- 
ion.— Every  judge  has  a  right,  and,  em- 
phatically, it  is  his  duty,  to  deliver  his 
sentiments  upon  every  ^subject  that  oc- 
curs in  court.  Commonwealth  v.  Addison, 
4  Dall.  225,  1   L.   Ed.  810. 

Force  of  federal  rules  of  navigation. — 
It  is  the  duty  of  the  court,  when  re- 
quested, to  instruct  the  jury  as  to  the 
obligatory  force  of  the  federal  rules  of 
navigation,  and  failure  to  do  so  will  be 
error.  Belden  v.  Chase,  150  U.  S.  674,  37 
L.   Ed.   1218. 

In  Pennsylvania,  where  common-law 
marriages  still  obtain,  some  public  rec- 
ognition must  be  shown,  and  it  is  the 
dut}'-  of  the  judge  to  instruct  the  jury  as 
to  its  necessity.  Maryland  v.  Baldwin, 
112  U.  S.  490,  28  L.  Ed.  822.  See  the  title 
MARRIAGE. 

4.  Rule  where  instruction  is  too  limited 
in  scope.— Express  Co.  v.  Kountze  Bros., 
8  Wall.  342,  353,  19  L.  Ed.  457. 

5.  No  duty  to  instruct  as  to  facts. — The 
court  is  botmd  to  give  an  opinion  to  the 
jury  on  a  question  of  law,  upon  request, 
if  it  be  pertinent  to  the  issue;  but  not  if 
it  involve  a  question  of  fact.  Smith  v. 
Carrington,  4  Cranch  62,  2  L.  Ed.  550. 
See  post,  "Invasion  of  Province  of  Jury," 
IV,  B,  15. 

6.  No  duty  to  instruct  in  absence  of  re- 
quest.— Pennock  v.  Dialogue,  2  Pet.  1, 
7  L.  Ed.  327;  Express  Co.  v.  Kountze 
Bros.,  8  Wall.  342,  354.  19  L-  Ed.  457; 
Shutte  V.  Thompson,  15  Wall.  151,  164,  21 
L.  Ed.  123:  Mutual  Life  Ins.  Co.  v.  Sny- 
der, 93  U.  S.  393,  23  L-  Ed.  887;  Carter  v. 
Carusi,  112  U.  S.  478,  484,  28  L.  Ed.  820; 
Texas,  etc.,  R.  v.  Volk,  151  U.  S.  73,  38 
L.  Ed.  78;  Bennett  v.  Harkrader,  158  U. 
S.  441,  446,  39  L.  Ed.  1046;  Isaacs  v. 
United  States,  159  U.  S.  487,  40  L.  Ed. 
229;  Hansen  v.  Boyd,  161  U.  S.  397,  40  L. 
Ed.  746;  Texas,  etc.,  Ry.  v.  Cody,  166  U. 
S.  606,  41  L.  Ed.  1132;  Backus  v.  Fort  St. 
Union  Dept.  Co.,  169  U.  S.  557,  42  L.  Ed. 
853;  Humes  v.  United  States.  170  U.  S. 
•210,  212,  42  L.  Ed.  1011;  Fidelity  Mut. 
Life  Ass'n  v.  Mettler,  185  U.  S.  308.  318, 
46  L.  Ed.  922;  Chotaw,  etc.,  R.  Co.  v. 
Tennessee,   191   U.   S.   326,   332,   48   L.    Ed. 


201;  Gila  Valley,  etc.,  R.  Co.  v.  Lyon, 
203  U.   S.  465,  474,   51   L-   Ed.  276. 

The  omission  of  the  judge  to  instruct 
the  jury  on  a  particular  aspect  of  the  case, 
however  material,  cannot  be  assigned  for 
error,  unless  his  attention  was  called  to 
it  with  a  request  to  instruct  upon  it.  Mu- 
tual Life  Ins.  Co.  v.  Snyder,  93  U.  S.  393, 
23   L.   Ed.    887. 

"It  is  no  ground  of  reversal,  that  the 
court  below  omitted  to  give  directions  to 
the  jury  upon  any  points  of  "law  which 
might  arise  in  the  cause,  where  it  was  not 
requested  by  either  party,  at  the  trial.  It 
is  sufficient  for  us,  that  the  court  has 
given  no  erroneous  directions.  If  either 
party  deems  any  point  presented  by  the 
evidence  to  be  omitted  in  the  charge,  it 
is  competent  for  such  party  to  require  an 
opinion  from  the  court  upon  that  point; 
if  he  do  not,  it  is  a  waiver  of  it.  The 
court  cannot  be  presumed  to  do  more,  in 
ordinary  cases,  than  to  express  its  opinion 
upon  the  questions  which  the  parties 
theinselves  have  raised  at  the  trial."  Pen- 
nock V.  Dialogue,  2  Pet.  1.  15,  7  L.  Ed. 
327,  approved  in  Texas,  etc.,  R.  Co.  v. 
Volk,  151  U.  S.  73,  78,  38  L.   Ed.  78. 

Omission  to  instruct  on  contributory 
negligence. — The  omission  of  the  court  to 
instruct  the  jury  upon  the  subject  of  the 
plaintiffs  contributory  negligence  is  not 
open  to  exception,  where  the  bill  of  ex- 
ceptions does  not  show  that  the  defend- 
ant requested  any  instruction  upon  that 
subject.  Texas,  etc.,  R.  Co.  v.  Volk,  151 
U.  S.  73,  78.  38  L.  Ed.  78.  See  the  title 
NEGLIGENCE. 

7.  A  request  is  necessary  in  criminal 
cases. — If,  on  a  criminal  charge,  the  ac- 
cused desires  specific  instructions  as  to 
the  weight  in  law  to  be  attached  to  testi- 
mony introduced  to  establish  an  alibi,  it 
is  his  privilege  to  request  the  :ourt  to 
give  them;  and  where  no  such  request  is 
made  there  is  no  error.  Goldsby  v.  United 
States,  160  U.  S.  70,  77,  40  L.  Ed.  343, 
citing  Texas,  etc.,  R.  Co.  v.  Volk,  151  U. 
S.   73,   38   L.    Ed.   78. 

8.  Objection  that  charge  is  not  full 
enough. — Shutte  v.  Thompson,  15  Wall. 
151,  21  L.   Ed.  123. 

A  simple  omission  of  a  court  to  charge 
the  jury  as  fully  on  some  one  of  the  points 
of  a  case  about  which  it  is  charging  gen- 
erally,   as    a    party   alleges    on    error    that 
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3.  Presumptions  on  Appeal. — A  request  for  instructions,  being  necessary  tc 
entitle  the  excepting  party  to  avail  himself  of  an  omission  to  instruct,  cannot  be 
presumed,  but  must  affirmatively  appear  in  the  bill  of  exceptions.^ 

IV.   Form  and  Requisites. 

A.  Form — 1.  Interference  with  Court's  Choice  oe  Words. — Where 
an  instruction,  though  not  in  the  best  form  of  words,  is  sufficiently  intelligible 
and  has  been  rightly  interpreted  by  the  jury,  in  reference  to  the  evidence,  n 
reversal  v/ill  not  be  ordered  in  the  indulgence  of  a  nice  criticism, ^^  where  it  ap- 
pears that  it  could  not  have  misled  a  jury  of  ordinary  intelligence.^^ 

2.  Written  Instructions. — Where  a  statute  requires  all  the  instructions 
given  by  the  judge  to  the  jury  to  be  reduced  to  writing  and  recorded,  so  that 
neither  the  jury  in  deliberating  upon  the  case,  nor  a  court  of  error,  upon  ex- 
ceptions or  appeal,  can  have  any  doubt  what  these  instructions  were,  it  is  error 
to  give  an  instruction  not  so  reduced  to  writing.  ^ 2  And  this  statute  is  not  com- 
plied with  by  a  mere  reference  to  a  certain  page  of  a  law  magazine. ^^ 

B.  Requisites — 1.  In  General. — The  correctness  of  every  charge  must  de- 
pend upon  the  phraseology  used  by  the  court. ^-^  But  a  judgment  is  not  to  be  set 
aside  because  the  charge  of  the  court  may  be  open  to  some  verbal  criticisms  in 
particulars  considered  apart  by  themselves,  which  could  not  when  taken  with 
the  rest  of  the  charge  have  misled  a  jury  of  ordinary  intelligence. ^^ 

2.  Must- Not  Be  Argumentative. — "Where  the  charge  of  the  trial  judge 
takes  the  form  of  animated  argument,  the  liability  is  great  that  the  propositions 


the  court  ought  to  have  charged,  cannot 
be  assigned  for  error,  when  it  does  not 
appear  that  the  party  himself  made  any 
request  of  the  court  to  charge  in  the  form 
now  asserted  to  have  been  the  proper  one. 
Express  Co.  v.  Kountze  Bros.,  8  Wall. 
342,    19    L.    Ed.   457. 

9.  The  request  must  affirmatively  ap- 
pear on  appeal. — Texas,  etc.,  R.  Co.  v. 
Volk,  151  U.  S.  7.3.  78.  38  L.  Ed.  78.  See 
the  title  EXCEPTIONS,  BILL  OF,  AND 
STATEMENT  OF  FACTS  ON  AP- 
PEAL, vol.  6,  p.  52. 

10.  Court's  choice  of  words  generally 
not  ground  for  reversal. — Rogers  v.  The 
Marshal.  1  Wall.  644,  17  L.  Ed.  714. 

11.  Railway  Co.  v.  Whitton,  13  Wall. 
270.    20    L.    Ed.    571. 

12.  Instructions  required  by  statute  to 
be  written. — Hopt  v.  People,  104  U.  S. 
631,  26  L.  Ed.  873. 

As  to  presumptions  on  appeal,  see  the 
title  APPEAL  AND  ERROR,  vol.  2,  p. 
32=^. 

Since  the  Utah  criminal  code  provides 
that  all  instructions  must  be  in  writing, 
unless  the  requirement  is  waived  by  both 
parties,  and  that  the  written  instructions 
and  the  minutes  of  the  trial  shall  form 
part  of  the  record,  a  failure  of  the  record 
to  show  that  instructions  were  in  writing, 
or  that  the  writine  was  waived,  is  fatal 
error.  Hopt  v.  Utah,  144  U.  S.  488,  29  L. 
Ed.   183. 

13.  Reference  to  law  magazine  not 
compliance  with  statute. — Under  the  pro- 
visions of  the  Utah  code  of  criminal  pro- 
recKire,  providing  that  the  charge  of  the 
judge  to  the  jury  at  the  trial  must  be  re- 
duced to  writing  before  it  is  given,  un- 
less the  parties  consent  to  its  being  given 


orally;  and  that  the  written  charges  or 
instructions  form  part  of  the  record,  may 
be  taken  by  the  jury  on  retiring  for  delib- 
eration, and  are  subjects  of  appeal,  it  was 
held  error  for  the  court  to  read  from  a 
printed  book  an  instruction  which  was 
not  reduced  to  writing,  nor  filed  with  the 
other  instructions  in  the  case,  but  was 
referred  to  in  writing  in  these  words 
only:  "Follow  this  from  Magazine 
American  Law  Register,  July,  1868,  page 
559."  "This  was  a  clear  disregard  of  the 
provisions  of  the  statute.  The  instruction 
was  not  reduced  to  writing,  filed,  and 
made  part  of  the  record,  as  the  statute 
required.  If  the  book  was  not  given  to 
the  jury  when  they  retired  for  delibera- 
tion, they  did  not  have  with  them  the 
whole  of  the  instructions  of  the  judge,  as 
the  statute  contemplated.  If  they  were 
permitted  to  take  the  book  with  them 
without  the  defendant's  consent,  that 
would  of  itself  be  ground  of  exception." 
Hopt  V.  People,  104  U.  S.  631,  634,  26  L- 
Ed.    873. 

14.  Correctness  depends  upon  court's 
phraseology. — Tracy  v.  Swartwout,  10  Pet. 
80,  9   L.   Ed.   354. 

15.  Verbal  criticisms. — Railway  Co.  v. 
Whitton,  13  Wall.  270,  20  L.  Ed.  571. 

Mere  verbal  criticisms  of  the  charge  of 
the  judge  are  not  entitled  to  any  con- 
siderable weight  in  a  court  of  errors.  Such 
courts  look  at  the  substance  and  legal 
effect  of  the  language  employed,  without 
much  regard  to  mere  inaccuracy  of  ex- 
pression, unless  the  error  is  one  which 
inight  prejudice  the  rights  of  the  party 
seeking  redress.  First  Unitarian  Soc.  v. 
Faulkner,  91  U.  S.  415,  421,  23  L.  Ed. 
283. 
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of  law  may  become  interrupted  by  digression,  and  so  intermingled  with  inferences 
springing  from  forensic  ardor,  that  the  jury  are  left  without  proper  instructions; 
their  appropriate  province  of  dealing  with  the  facts  invaded;  and  errors  inter- 
vene which  the  pursuit  of  a  different  course  would  have  avoided. "i*^ 

3.  Must  Be  Correct  as  to  Law  and  Fact. — It  is  not  error  to  refuse  an  in- 
struction which  does  not  present  the  law  with  entire  accuracy. i'''  Likewise  an 
instruction  which  does  not  state  the  law  with  sufficient  distinctness,  is  erroneous,  ^s 
But  whatever  may  be  the  correctness  of  an  instruction  as  a  general  proposition, 
if  it  be  correct  and  accurate  when  applied  to  the  case  at  bar  it  is  proper.^^^ 

4.  Must  Be  CompeETE.— It  is  well  settled  that  the  defendant  has  a  right  to  a 
full  statement  of  the  law  from  the  court,  and  that  a  neglect  to  give  such  full 
statement,  when  the  jury  consequently  fall  into  error,  is  sufficient  reason  for 
reversal. ^°  But  where  no  request  is  made  for  specific  instructions  and  no  error 
is  perceived  in  the  instructions  actually  given,  the  fact  that  the  charge  may  not 
have  covered  the  entire  case  is  not  ground  for  reversal. 21  Likewise  an  instruc- 
tion which  is  clear  and  accurate,  and  covers  the  entire  ground  of  the  controversy, 
so  that  no  amount  of  verbiage  could  improve  it,  is  sufficient.22 

5.  Must  Be  Clear,  Distinct  and  Unambiguous — a.  In  General. Instruc- 
tions which  are  couched  in  ambiguous  language  should  not  be  o-iven  to  the 
jury.23     But  the  court  is  not  responsible  for  the  character  of  the  directions.     It 


16.  Instructions  must  not  be  argumen- 
tative.— Allison  V.  United  States,  160  U. 
S.    203,   217,    40   L.    Ed.    395. 

17.  Instruction  must  be  legally  accurate. 
—Klein  v.  Russell,  19  Wall.  433,  464,  22 
L.  Ed.  116;  Insurance  Co.  v.  Foley,  105 
U.   S.   353,   26   L.    Ed.   1055. 

Whatever  system  of  pleading  may  be 
adopted  in  a  court  below,  it  can  hardly 
justify  or  require  the  court  to  give  an  in- 
struction contrary  to  law;  especially 
where  the  plea  relied  on  as  the  ground  for 
such  instruction  constitutes  no  defense  to 
the  action,  but  is  frivolous  and  would  be 
stricken  from  the  record  on  motion. 
United  States  z:  Dashiel,  4  Wall.  182,  18 
L.   Ed.   319. 

Instruction  as  to  fraud. — An  instruction 
which  uses  the  words  "practiced  a  de- 
ception," without  adding  any  qualifying 
words,  whether  the  deception  was  know- 
ingly or  willfully  practiced,  for  the  pur- 
poses of  fraud,  or  whether  it  was  by  mis- 
take of  law  or  fact,  or  by  misplaced  con- 
fidence in  the  representations  of  other 
persons,  the  court  properly  refuses  to 
grant  it.  Winn  v.  Patterson,  9  Pet.  663, 
9  L.  Ed.  266.  See  the  title  FRAUD  AND 
DECEIT,  vol.  6,  p.  394. 

18.  The  instruction  must  state  the  law 
distinctly. — Ayers  v.  Watson,  113  U.  S. 
594.    608.   28    L.    Ed.   1093. 

19.  Spalding  v.  Castro,  153  U.  S.  38,  38 
L.  Ed.  626,  citing  Evanston  v.  Gunn,  99 
U.   S.   660,  25   L.   Ed.   306. 

20.  Court  must  make  full  statement  of 
the  law. — Bird  v.  United  States,  180  U. 
S.  356,  361,  45  L.  Ed.  570,  citing  Wharton 
on    Criminal    Law,  vol.  3,   §   3162. 

21.  Failure  to  instruct  fully  in  absence 
of  reouest. — Shutte  v.  Thompson,  15  Wall. 
151,   21   L.    Ed.   123. 

It  has  sometimes  been  said  that  if  the 
judge  omits  something  and  is  not  asked 
to  supply  the  defect,  the  parties  who  may 


remam  voluntarily  silent  cannot  complain. 
But  such  a  principle  cannot  apply  where 
the  judge's  attention  was  directly  called 
to  such  omission,  especially  where  the 
failure  of  the  court  is  with  respect  to  a 
fundamental  question  involved  in  the  in- 
struction, as  where  the  defendant's  sole 
defense  rested  upon  it.  Where  the  judge's 
attention  was  directly  called  by  the  gov- 
ernor's request  to  the  question  of  self- 
defense,  and  the  defect  in  that  request 
was  then  and  there  pointed  out  by  the  de- 
fendant's counsel  in  their  exception;  and 
where  defendant  had  testified  to  his  own 
belief  that  his  life  was  in  danger,  and  to 
the  facts  that  led  him  so  to  believe;  it  is 
reversible  error  that  by  the  instruction 
given  the  jury  were  left  to  pass  upon  the 
vital  question  without  direction  as  to  self- 
defense.  .Bird  V.  United  States,  180  U  S. 
356.  362.  45  L-  Ed.  570,  citing  Beard  v. 
United  States,  158  U.  S.  550,  554,  559,  39 
L.    Ed.    1086. 

22.  Recknagel  v.  Murphy,  102  U.  S. 
197,   199,  26   L.   Ed.   130. 

23.  Vague,  ambiguous  instructions 
should  not  be  given.— United  States  v. 
Jones,  8  Pet.  399,  8  L,.  Ed.  988;  Winn  v. 
Patterson,   9   Pet.   663,   9  L.    Ed.  266. 

It  is  certainly  the  duty  of  the  party  ask- 
ing an  instruction  to  express  it  with  such 
certainty  as  may  not  mislead  either  the 
court  or  the  jurv.  United  States  v.  Jones, 
8  Pet.  399,  8  L.  Ed.  988. 

An  instruction  which  uses  the  term 
"gross  mistake"  in  an  ambiguous  sense, 
and  fails  to  set  out  that  it  must  be  such 
mistake  as  to  necessarily  imply  bad  faith 
in  the  particular  case,  is  erroneous.  Mar- 
tinsburg,  etc.,  R.  Co.  z'.  March,  114  U.  S. 
549,    553.    29    L.    Ed.   255. 

Ambiguous  use  of  term  "competent." — 
To  instruct  the  jury  "that  it  was  compe- 
tent fqr  them  to  infer  from  the  said  evi- 
dence,"   if   by   "competent"    as    here   used 
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may  simply  give  them  as  asked  for  and  in  the  manner  prepared  by  counsel,  and 
whatever  they  lack  in  the  way  of  precision  and  certainty  is  not  the  fault  of  the 
court. 2^ 

b.  Waiver. — But  where  a  charge  is  merely  ambiguous,  a  party  dissatisfied 
with  it  ought,  before  the  jury  leave  the  bar,  to  ask  the  court  to  make  it  clear. 
He  should  not  acquiesce  in  the  correctness  of  the  instruction,  take  his  chance 
with  a  jury,  and  after  the  verdict  is  against  him,  claim  the  benefit  of  the  am- 
biguity on  error.25  Requests  for  such  a  purpose  may  be  made  at  the  close  of 
the  charge,  to  call  the  attention  of  the  judge  to  the  supposed  error,  inaccuracy, 
or  ambiguity  of  expression;  and  where  nothing  of  the  kind  is  done,  the  judg- 
ment will  not  be  reversed,  unless  the  court  is  of  the  opinion  that  the  jury  were 
misled  or  wrongly  directed.^*^ 

c.  Nezv  Trials. — Appellate  courts  are  not  inclined,  however,  to  grant  a  new 
trial  on  account  of  an  ambiguity  in  the  charge  to  the  jury,  where  it  appears  that 
the  complaining  party  made  no  effort  at  the  trial  to  have  the  matter  explained.-^ 

6.  Must  Be  Concrete  and  Applicable  to  the  Case. — Correct  instructions, 
if  applicable  to  the  case,  the  court,  as  a  general  rule,  is  required  to  give,  unless 
the  same  are  in  substance  and  effect  embodied  in  those  previously  given  by  the 
court  to  the  jury.^s  But  the  court  is  never  required  by  law  to  give  an  instruc- 
tion to  the  jury  which  is  not  applicable  to  the  case,  even  though  it  be  correct  as 
an  abstract  principle  or  rule  of  law.^^  Moreover,  an  instruction  must  deal  with 
the  case  in  the  concrete,  and  not  with  scholastic  reasoning  upon  the  nature  of 
things    in    general    apart    from    the    subject    matter.^o     Likewise,  an  instruction 


it  was  intended  that  there  was  sufficient 
evidence  from  which  the  jury  might  infer 
the  fact  in  dispute,  is  manifestly  wrong, 
for  it  requires  the  court  to  decide  upon 
the  weight  of  evidence,  and  to  take  from 
the  jury  the  right  to  ascertain  for  thern- 
selves  that  which  is  peculiarly  within 
their  province.  But  if  it  was  only  in- 
tended to  express  that  there  was  evi- 
dence conducing  to  prove  the  disputed 
fact,  the  language  is  ill-adapted  to  the 
purpose.  United  States  v.  Jones,  8  Pet. 
399,   8    L.    Ed.   988. 

Second  writ  of  error. — Where  a  case  is 
remanded  to  the  circuit  court,  and  a 
second  writ  of  error  is  sued  out  in  the 
supreme  ceurt  on  the  grounds  that  the 
instruction  of  the  jury  has  not  conformed 
to  the  opinion  of  the  federal  supreme 
court,  and  it  appears  that  they  are  so  com- 
plicated and  involved  that  the  court  has 
difficulty  in  ascertaining  the  meaning  of 
the  circuit  court,  and  it  would  be  impos- 
sible for  the  jury  acting  under  such  in- 
structions to  comprehend  distinctly  the 
issues  of  fact  upon  which  they  were  to 
find  their  verdict,  the  judgment  of  the  cir- 
cuit court  will  be  reversed.  Bank  v.  New 
England  Bank,  6  How.  213,  226,  12  L. 
Ed.  409. 

24.  Throckmorton  v.  Holt,  180  U.  S. 
552,   567,   45    L.    Ed.    663. 

25.  Waiver  of  ambiguity. — Improvement 
Co.  V.  Munson,  14  Wall.  442,  20  L.  Ed. 
867. 

26.  Carver  v.  Astor,  4  Pet.  1,  7  L.  Ed. 
761;  White  v.  McLean,  57  N.  Y.  670; 
Spring  Co.  V.  Edgar,  99  U.  S.  645,  659,  25 
L.    Ed.    487. 

Instruction  as  to  damages.— In  «n  ac- 
tion  for   damages   the   jury   were   also   in- 


structed not  to  believe  any  extravagant 
statement  of  the  injuries  received  by  the 
plaintiff,  and  that,  when  th'ey  had  made 
up  their  minds  as  to  the  amount  really 
sustained,  they  should  not  be  nice  in  the 
award  of  compensation,  but  that  it  should 
be  liberal.  The  defendant  did  not  request 
the  instruction  to  be  qualified  or  ex- 
plained, or  a  different  one  given.  Held, 
that  the  charge  in  that  respect  furnishes 
no  ground  for  reversing  the  judgment. 
Spring  Co.  V.  Edgar,  99  U.  S.  645,  646,  25 
L  Ed.  487. 

27.  New  trials  not  usually  granted  for 
ambiguity. — Spring  Co.  tj.  Edgar,  99  U. 
S.  645,  659,  25  L  Ed.  487.  See  the  title 
NEW  TRIALS. 

28.  Duty  of  court  to  give  instructions 
applicable  to  case. — Insurance  Co.  z'.  Bar- 
ing, 20  Wall.   159,  161,  22  L.   Ed.  250. 

29.  Instructions  not  applicable  need  not 
be  given. — Insurance  Co.  v.  Baring,  20 
Wall.    159,    161,   22    L    Ed.   250. 

A  court  is  not  bound  to  give  instruc- 
tions which  are  not  called  for  by  the  facts 
of  the  case;  and  which,  therefore,  have  no 
practical  application.  Dwyer  v.  Dunbar, 
5   Wall.    318,   18   L    Ed.   489. 

30.  Instructions  must  be  concrete  and 
applicable  to  case. — Allen  7'.  United  States, 
150  U.  S.  551,  561,  37  L  Ed.   1179. 

Philosophy  of  mental  operations. — In 
this  case  the  court  says:  "To  direct  the 
attention  of  the  jury  to  the  contemplation 
of  the  philosophy  of  the  mental  opera- 
tions, upon  which  justification  or  excuse 
or  mitigation  in  the  taking  of  human  life 
may  be  predicated,  is  to  hazard  the  sub- 
stitution of  abstract  conceptions  for  the 
actual  facts  of  the  particular  case  as  they 
appeared    to    the    defendant    at    the    time. 
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•which  is  framed  in  too  general  terms  ought  not  to  be  given.^i 

7.  Must  Be  Definite;  and  Certain.— When  any  instructions  to  the  jury  are 
asked  of  the  court  on  the  trial  of  a  cause,  they  should  be  precise  and  certain  to 
a  particular  intent,  that  the  point  intended  to  be  raised  may  be  distinctly  seen 
by  the  court;  and  that  error,  if  one  be  made,  may  be  distinctly  assigned.^'^  An 
instruction _  is  rightly  refused  which  does  not  restrict  the  inquiry  to  definite  and 
proper  limits.^s  Nor  can  an  instruction  which  is  conceived  in  too  general  terms 
he  supported.34 

8.  Must  Not  Be  Inconsistent.— A  charge  which  is  inconsistent  with  in-' 
structions  previously  given,  and  calculated  to  mislead  the  jury,  in  submitting  to 
them  a  question  which  those  instructions  had,  in  effect,  declared  to  be  immaterial 
to  the  case,  is  erroneous.^^ 

9.  Must  Not  Be  Confused  and  Misleading. — An  instruction  which  is  cal- 
■culated  to  confuse  and  mislead  the  jury  should  not  be  given.-^^  And  if  the  in- 
struction of  the  court  be  given,  in  terms  which  may  have  misled  the  jury,  it  is 


While  it  may  be  psychologically  true 
that  in  every  sane  act,  with  whatever 
swiftness  performed,  there  is  involved  the 
prior  determination  to  do  it,  often  inap- 
preciably separated  in  time;  yet  when  the 
defense  in  a  case  of  homicide  is  justifica- 
tion or  excuse  or  action  in  hot  blood,  the 
question  is  one  of  fact  and  must  be  passed 
on  by  the  jury  in  view  of  all  the  circum- 
stances developed  in  evidence,  unin- 
fluenced by  metaphysical  considerations 
proceeding  from  the  court."  Allen  v. 
United  States,  1.50  U.  S.  551,  561,  37  L. 
Ed.  1179.  Doctrine  affirmed  in  Hickory 
V.  United  States,  151  U.  S.  303,  313,  38  L. 
Ed.   170. 

31.  Instructions  in  general  terms  prop- 
erly refused. — Winn  v.  Patterson,  9  Pet. 
66.^.  9   L.   Ed.  266. 

Validity  of  grants. — An  instruction 
which  contains  a  proposition  absolutely 
universal  in  its  terms,  "that  a  grant  of 
lands  is  an  entirety,  and  that  a  grant  void 
in  part,  is  void  for  the  whole,"  ought  not 
to  be  given.  Winn  v.  Patterson,  9  Pet. 
663,  9  L.  Ed.  266. 

Effect  of  concealment  and  misrepre- 
sentation.— The  following  instruction  is 
too  universal  in  its  terms  to  be  submitted 
to  the  jury:  "That  a  concealment  or  mis- 
representation of  material  facts"  (not 
stating  whether  innocently  or  designedly 
and  fraudulently  made),  "calculated  to  de- 
ceive the  governor  issuing  the  grant"  (not 
stating  whether  he  actually  deceived  or 
not),  "renders  the  grant  null  and  void  in 
law,"  as  to  all  persons  whatever  (not 
stating  whether  the  party  is  the  original 
grantee,  or  a  bona  fide  purchaser  under 
him,  without  notice).  Winn  v.  Patterson, 
9  Pet.  663,  681,  9   L.   Ed.  266. 

32.  Instructions  must  be  precise  and 
certain. — United  States  v.  Bank,  15  Pet. 
377,   378,   10    L.    Ed.    774. 

A  request  for  instructions,  that  a  party 
claiming  title  to  land  under  an  extraor- 
dinary proceeding  must  show  that  all  the 
indispensable  preliminaries  to  a  valid  sale 
have  been  complied  with,  is  too  indefinite, 
since     it     leaves     the     jury     to      interpret 
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the  phrase  "indispensable  preliminaries." 
Springer  v.  United  States,  102  U.  S.  586, 
595,   26  L.    Ed.   253. 

33.  Chicago,  etc.,  R.  Co.  v.  Chicago,  166 
U.  S.  226,  257,  41  L.   Ed.  979. 

34.  Instructions  in  too  general  terms. — 
United  States  v.  Gooding,  12  Wheat  460, 
461,  471,  6  L.  Ed.  693;  Chicago,  etc.,  R. 
Co.  V.  Chicago,  166  U.  S.  226,  41  L.  Ed. 
979. 

35.  Instructions  should  be  consistent 
with  each  other.— Bank  v.  New  England 
Bank,  6  How.  213,  12  L.  Ed.  409;  District 
of  Columbia  v.  McElligott,  117  U.  S.  621, 
630,    29    L.    Ed.    946. 

36.  Confused  and  misleading  instruc- 
tions should  not  be  given. — Morris  v. 
Harmer,  7  Pet.  554,  8  L.  Ed.  781;  Bank  v. 
New  England  Bank,  6  How.  213,  12  L. 
Ed.  409;  Chicago  v.  Robbins,  2  Black  418, 
17  L.  Ed.  298;  Strong  v.  United  States,  6 
Wall.  788,  18  L.  Ed.  740;  Hickman  v. 
Jones,  9  Wall.  197,  19  L.  Ed.  551;  Gould 
V.  Rees,  15  Wall.  187,  21  L.  Ed.  39;  Rail- 
road Co.  V.  Gladmon,  15  Wall.  401,  408, 
21  L.  Ed.  114;  Clement  v.  Packer,  125  U. 
S.  309,  331,  31  L.  Ed.  721;  Haines  v.  Mc- 
Laughlin, 135  U.  S.  584,  598,  34  L.  Ed. 
290;  Coffin  v.  United  States.  156  U.  S. 
432,  463,  39  L.  Ed.  481;  S.  C,  162  U.  S. 
664,  40  L.  Ed.  1109;  White  v.  Van  Horn, 
159  U.  S.  3,  15,  40  L.  Ed.  55;  Union  Pac. 
R.  Co.  V.  O'Brien,  161  U.  S.  451,  456,  40 
L.  Ed.  766;  Faust  v.  United  States,  163 
U.  S.  452,  455,  41  L.  Ed.  224;  Agnew  7J. 
United  States,  165  U.  S.  36,  52,  41  L.  Ed. 
624;  Deserant  v.  Cerillos  Coal  R.  Co.,  178 
U.  S.  409,  420,  44  L.  Ed.  1127;  Fidelity 
Mut.  Life  Ass'n  v.  Mettler,  185  U.  S.  308, 
318,  46  L.  Ed.  922;  Fidelity,  etc.,  Co.  v. 
Courtney,  186  U.  S.  342,  364,  46  L.  Ed. 
1193;  Chotaw,  etc.,  R.  Co.  v.  Tennessee, 
191  U.  S.  326,  334,  48  L-  Ed.  201;  Wil- 
mington, etc.,  Min.  Co.  v.  Fulton,  205  U. 
S.    60,    75,    51    L.    Ed.    708. 

It  is  reversible  error  for  the  court  to 
give  to  the  jury  complicated  and  involved 
instructions  so  that  it  is  impossible  for 
a  jury  acting  under  such  instructions  to 
comprehend   distinctly   the   issues    of   fact 
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around  of  reversal ;  especially,  if  it  appears  that  they  were  actually  misled." 
'^  Appellate  Practice.— Where  the  charge  of  the  judge  to  the  jury  is  of  a  char- 
acter to  mislead  the  jury,  the  error  is  one  of  law,  and  may  be  corrected  in  an 
appellate  court;    but  in  every  such  case  the  part  of  the  charge  to  which  the  ex- 
ception is  addressed  ought  to  be  distinctly  pointed  out.     Unless  that  be  done,  the 


rpon  which  they  were  to  find  their  ver- 
('.ict.  Bank  v.  New  England  Bank,  6  How. 
:>13,   12  L.   Ed.   409. 

Usury. — An  instruction  to  the  jury 
which  would  separate  the  circumstances 
of  the  case  from  each  other,  and  the  ob- 
ject of  which  is  to  induce  the  court,  after 
directing  the  jury  that  they  ought  to  be 
considered  together,  to  instruct  them  that, 
separately,  no  one  in  itself  amounted  to 
usury,  ought  not  to  have  been  given.  Scott 
f  Lloyd,  9  Pet.  418,  9  L.  Ed.  178.  See 
the   title    USURY. 

Fires  set  by  locomotives. — In  an  action 
for  damages  against  a  railroad  alleged  to 
be  caused  by  fires  negligently  set  by  the 
locomotives  of  the  defendant,  it  is  not 
error  to  refuse  to  charge  the  jury  that 
plaintiff  in  placing  his  cotton  upon  the 
platform,  assumed  the  risks  which  were  to 
be  anticipated  from  engines  properly 
equipped  with  appliances  for  preventuig 
the  escape  of  sparks  when  properly  oper- 
ated, where  the  court  charges  the  jury 
that  even  though  the  cotton  was  set  on 
fire  by  sparks  communicated  from  the 
engine,  yet,  if  the  defendant  used  the  most 
approved  spark  arrester,  and  the  engine 
was  operated  with  ordinary  care  and 
prudence,  the  plaintiff  cannot  recover. 
Texas,  etc.,  R. "  Co.  v.  White,  187  U.  S. 
654,  47  L.  Ed.  350.  See  the  title  FIRES, 
vol.   6,  p.   287. 

A  charge  which  deals  first  with  the  ef- 
fect of  a  tender  of  certain  hides,  and  then 
points  out  that  in  the  absence  of  such 
tender  there  can  still  be  no  recovery  be- 
cause there  is  no  proof  of  value,  is  not 
misleading  or  otherwise  erroneous.  Teal 
V.  Bilby,  123  U.  S.  572,  581,  31  L.  Ed.  263. 
Negligent  injuries  to  servant. — An  in- 
struction which  confuses  two  distinct 
propositions,  namely,  that  relating  to  the 
risks  assumed  by  an  employee  in  entering 
a  given  service  and  that  relating  to  the 
amount  of  diligence  that  should  be  exer- 
cised under  the  given  circumstances,  is 
properly  refused.  Union  Pac.  R.  Co.  v. 
O'Brien,  161  U.  S.  451,  40  L.  Ed.  766.  See 
the   title   MASTER   AND   SERVANT. 

Competency  of  opinions. — Where  a 
charge  to  the  jury  fails  to  point  out  that 
certain  opinions  admitted  during  the  trial 
are  not  competent  evidence,  it  is  vague 
and  misleading,  and  hence  ground  of  er- 
ror. Loring  v.  Frue,  104  U.  S.  223,  26  L. 
E.   713. 

An  instruction  as  to  dttnages  based  on 
prospective  gains  will  be  misleading  un- 
less carcfullv  restricted  in  each  particu- 
lar case  to  the  elements  proper  to  be  con- 
sidered.     Eckington,   etc.,    R.    Co.   v.    Mc- 


Devitt,   191   U.    S.   103,   113,   48    L.   Ed.   112. 
See  the  title  DAMAGES,  vol.  5,  p.  179. 

On  a  homicide  charge,  an  instruction 
as  to  threats  uttered  by  deceased  will  be 
misleading,  if  the  jury  may  have  inferred 
that  such  threats  on  part  of  deceased  in- 
dicated a  similar  state  of  feeling  on  the 
part  of  defendant.  Allison  v.  United 
States,  160  U.  S.  203,  216,  40  L.  Ed.  395, 
citing  Thompson  v.  United  States,  155  U. 
S.  271,  39  L.  Ed.  146.  See  the  title  HOMI- 
CIDE, vol.  6,  p.  695. 

Conflicting  evidence  as  to  boundaries. 
— An  instruction  that  if,  after  considering 
the  conflicting  evidence  as  to  certain 
natural  objects  marking  off  a  Texas  land 
grant,  the  jury  are  left  doubtful  and  un- 
certain, they  will  be  justified  in  locating 
the  grant  by  referring  to  such  of  the 
natural  objects  as  are  certain,  is  not  open' 
to  the  criticism  that  it  is  not  fairly  ap- 
plicable to  the  facts  in  evidence,  and  pre- 
sents the  issues  to  the  jury  in  a  manner 
that  must  have  withdrawn  their  attention 
from  the  real  questions.  New  York,  etc.. 
Land  Co.  v.  Votaw,  150  U.  S.  24,  29,  37 
L.    Ed.   983. 

37.  Giving  misleading  instructions 
ground  for  reversal. — McClung  v.  Ross. 
5  Wheat.  116,  5  L.  Ed.  46;  Edwards  v. 
Darby,  12  Wheat.  206,  212,  6  L.  Ed.  603. 

Where  the  instructions  of  the  court  are 
calculated  to  lead  and  divert  the  atten- 
tion of  the  jury,  from  the  subjects  of  in- 
quiry properly  before  them,  to  others  in 
no  way  connected  with  the  issue,  this  is 
error  for  which  the  judgment  of  the  cir- 
cuit court  will  be  reversed.  Edwards  v. 
Darby,  12  Wheat.  206,  6  L.  Ed.  603;  Cald- 
well V.  United  States,  8  How.  366,  12  L. 
Ed.    1115. 

"The  instructions  of  the  court  were 
calculated  to  lead  and  divert  the  atten- 
tion of  the  jury  from  the  subjects  of  in- 
quiry properly  before  them,  to  others  in 
no  way  connected  with  the  issue.  For 
this  error,  the  judgment  of  the  circuit 
court  must  be  reversed,  the  cause  re- 
manded to  the  circuit  court,  with  direc- 
tions to  set  aside  the  verdict,  and  for  new 
proceedings  to  be  had  therein,  not  incon- 
sistent with  the  judgment  of  this  court." 
Edwards  v.  Darby,  12  Wheat.  206,  6  L. 
Ed.   603. 

Instructions  which  are  not  inharmonious 
or  misleading,  when  taken  as  a  whole  and 
interpreted  in  the  light  of  the  charge  de- 
livered by  the  court,  will  not  be  ground 
for  reversal.  Segrist  v.  Crabtree,  131  U. 
S.    287,    290.   33    L.    Ed.    125. 

For  the  court  to  say  that  the  meaning^ 
of   certain   technical   words   has    not    been 
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exception  cannot  be  sustained  as  a  ground  for  reversing  the  judgment,  as  that 
can  only  be  done  for  error  of  law.^^ 

10.  Must  Be  Founded  on  the  Pleadings  and  Evidence — a.  Must  Be 
Founded  on  the  Evidence— (I)  In  General.— The  instructions  must  be  hmited 
to  evidence  that  has  been  introduced  into  the  case.^^  Hence,  though  a  requested 
instruction  states  the  law  correctly,  it  is  rightly  refused  if  there  are  no  facts  in 
the  case  to  justify  it.^o    And  as  a  general  rule,  if  it  is  given  under  such  circuni- 


developed,  when  the  testimony  with 
reference  thereto  is  not  clear,  is  mere 
comment  upon  the  evidence,  and  does  not 
mislead  the  jury.  Hansen  v.  Boyd,  161 
U.    S.   397,   404,   40   L-    Ed.    746. 

38.  Appellate  practice. — Railroad  Co. 
V.  Varnell,  98  U.  S-  479,  485,  25  L-  Ed. 
233. 

39.  Instructions  must  be  limited  to  the 
evidence. — Hamilton  v.  Russell,  1  Cranch 
309,  2  L.  Ed.  118;  Clarke  v.  Kownslar,  10 
Pet.  657,  9  L.  Ed.  571;  United  States  v. 
Laub,  13  Pet.  1,  9  L.  Ed.  977;  Chicago  v. 
Robbins,  2  Black  418,  17  L-  Ed.  298; 
Cook  V.  Burnley,  11  Wall.  659.  671,  20  L. 
Ed.  29;  National  Bank  v.  Burkhardt,  100 
U.  S.  686,  25  L.  Ed.  766;  Thorwegan  v. 
King,  111  U.  S.  549,  28  L.  Ed.  514;  Liver- 
pool, etc.,  Ins.  Co.  V.  Gunther,  116  U.  S. 
113,    29    L.    Ed.    575. 

There  must  be  some  evidence  on  which 
a  charge  to  the  jury  is  founded,  other- 
wise it  cannot  be  lawfully  given.  White 
V.  Burnley,  20  How.  235,  249,  15  L.  Ed. 
886;  Mitchell  v.  Potomac  Ins.  Co.,  183  U. 
S.  42,  46  L.   Ed.   74. 

A  judge  has  no  right  to  submit  a  ques- 
tion where  the  state  of  the  evidence  for- 
bids it.  Michigan  Bank  v.  Eldred,  9  Wall. 
544,  19  L.  Ed.  763;  Meguire  v.  Corwine, 
101   U.    S.    108,   111,    25    L.    Ed.    899. 

Failure  to  instruct  upon  an  issue  raised 
by  the  pleadings,  but  wholly  unsupported 
by  the  evidence,  is  not  error.  Carter  v. 
Carusi.    112    U.   S.   478,   484,   28   L.    Ed.   820. 

40.  Instructions  must  be  founded  upon 
the  evidence. — Brooks  v.  Marburry,  11 
Wheat.  78,  95,  6  L-  Ed.  423;  Clarke  v. 
Kownslar,  10  Pet.  657,  9  L.  Ed.  571; 
Goodman  v.  Simonds,  20  How.  343,  359, 
15  L.  Ed.  934;  Stitt  v.  Huidekopers,  17 
Wall.  384,  21  L.  Ed.  644;  Phoenix  Life 
Ins.  Co.  V.  Raddin,  120  U.  S.  183.  195,  30 
L.  Ed.  644;  Davis  v.  Patrick,  122  U.  S. 
138,  152,  30  L.  Ed.  1090;  Haines  v.  Mc- 
Laughlin, 135  U.  S.  584,  598,  34  L.  Ed. 
290;  Hot  Springs  R.  Co.  v.  Williamson, 
136  U.  S.  121,  34  L.  Ed.  355;  Hicks  v. 
United  States,  150  U.  S.  443,  450,  37  L. 
Ed.  1137;  Beard  v.  United  States,  158  U. 
3.  550,  559,  39  L.  Ed.  1086;  White  v.  Van 
Horn,  159  U.  S.  3,  40  L.  Ed.  55;  Bamber- 
erer  v.  Schoolfield,  160  U.  S.  149,  167,  40 
L.  Ed.  374;  Union  Pac.  R.  Co.  v.  O'Brien, 
161  U.  S.  451,  456,  40  L.  Ed.  766;  Coffin  v. 
United  States,  162  U.  S.  664.  677,  40  L. 
Ed.  1109;  Angew  v.  United  States,  165  U. 
S.  36,  56,  41  L.  Ed.  624;  Davis  v.  United 
States,  165  U.  S.  373,  378.  41  L.  EH.  750; 
Leovy  v.  United  States,  177  U.  S.  621,  627. 
635,  44  L.  Ed.  914;  Deserant  t;.  Cerilos  Coal 


R.  Co.,  178  U.  S.  409,  44  L.  Ed.  1127; 
Fidelity  Mut.  Life  Ass'n  v.  Mettler,  185 
U.  S.  308,  319,  46  L.  Ed.  922;  Bird  v 
United  States,  187  U.  S.  118,  132,  47  L. 
Ed.  100;  Burton  v.  United  States,' 196  U 
S.  283,  301,  49  L.  Ed.  482;  Wilmington, 
etc.,  Min.  Co.  v.  Fulton,  205  U.  S  60  76 
51   L.   Ed.   708.  '       ' 

The  refusal  to  give,  when  requested,  a 
correct  legal  proposition,  does  not  con- 
stitute error,  unless  there  be  evidence 
rendering  the  legal  theory  applicable  to 
the  case.  Stryker  v.  Goodnow,  123  U  S 
527,  31  L.  Ed.  194;  Coffin  v.  United  States, 
162   U.   S.   664,   677,   40   L.    Ed.    1109. 

Where  the  court  was  asked  to  instruct 
the  jury  upon  a  particular  point,  if  they 
believed  from  the  evidence,  certain  facts, 
and  there  was  not  the  slightest  evidence 
from  which  the  jury  had  a  right  to  be- 
lieve the  existence  of  any  such  facts,  the 
court  ought  not  to  have  given  such  in- 
structions, since  they  were  calculated  to 
rnislead  them  and  raise  a  mere  specula- 
tive question.  Chirac  v.  Reinecker,  2  Pet 
613,  7  L.   Ed.   538. 

Proof  of  death  by  absence  for  seven 
years.— Where  the  point  in  issue  is  as  to 
the  death  of  a  person,  and  the  rule  is  in- 
voked that  "if  it  appears  in  evidence  that 
the  absent  person,  within  the  seven  years, 
encountered  some  specific  peril,  or  within 
that  period  came  within  the  range  of 
sorne  impending  or  immediate  danger, 
which  might  reasonably  be  expected  to 
destroy  life,  the  court  or  jury  may  infer 
that  life  ceased  before  the  expiration  of 
the  seven  years,"  the  court  properly  re- 
fuses to  instruct  the  jury  with  regard  lo 
any  position  of  peril  that  the  person  al- 
leged to  be  dead  was  last  seen  in,  where 
there  was  no  evidence  that  such  person 
was  in  a  position  of  peril  when  last  seen 
Fidelity  Mut.  Life  Ass'n  v.  Mettler,  185 
U.  S.  308,  319,  46  L.  Ed.  922.  See  the  titl-- 
PRESUMPTIONS  AND  BURDEN  OF 
PROOF. 

Life  insurance  —  Suicide  —  Accidental 
death. — Where  the  cause  of  the  death  of 
the  deceased  was  left  in  doubt  from  the 
proofs  of  the  death  and  the  entire  evi^ 
dence  in  the  case  at  the  trial,  it  was  not 
error  for  the  court  to  refuse  to  charge 
that  the  plaintiff  had  failed  to  give  any 
evidence  that  the  death  was  accidenta'.. 
Home  Benefit  Ass'n  v.  Sargent.  142  U  S. 
691,  700.  35  L.  Ed.  1360.  See  the  title 
INSURANCE. 

An  instruction  requested  in  regard  to 
apency,  where  there  is  no  evidence  either 
of  permxission  to  sell  or  of  consent  to  the 
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agent  representing  himself  as  having  such 
authority,  is  properly  refused.  Thatcher 
V.  Kaucher,  131  U.  S.,  appx.  cxlvi,  24  L. 
Ed.  511.  See  the  title  PRINCIPAL  AND 
AGENT. 

Authority  of  general  agents. — Where  no 
proof  has  been  given  of  an  authority  to 
an  agent  to  bind  a  principal  to  a  com- 
promise of  a  specific  debt,  but  the  reverse 
of  it,  a  court  cannot,  on  a  suit  by  the 
creditor  against  the  debtor,  be  asked  to 
charge  that  "if  any  person  publicly  acts 
•with  the  knowledge  of  another  and  with- 
out objection,  as  the  general  agent  or 
manager  for  such  other,  then  such  prin- 
cipal will  be  bound  by  the  act  of  such 
agent,  although  he  may  not  approve  of 
the  particular  acts  of  such  agent."  Dwyer 
V.  Dunbar,  5  Wall.  318,  18  L.  Ed.  489.  See 
the   title   PRINCIPAL   AND    AGENT. 

Recoupment  of  damages. — Instructions 
in  regard  to  the  general  principles  gov- 
erning the  right  of  recoupment  of  dam- 
ages, as  mere  abstract  propositions  of  law, 
w^here  there  is  no  evidence  ofifered  in  sup- 
port, are  improper.  New  York,  etc.,  Min. 
Co.  V.  Eraser,  130  U.  S.  611.  622.  32  L. 
Ed.  1031.  See  the  title  SET-OFF,  RE- 
COUPMENT AND  COUNTERCLAIM. 
Erroneous  abandonment  in  marine  in- 
surance.— In  an  action  on  a  policy  of  ma- 
rine insurance  for  the  total  loss  of  the 
vessel  insured  thereunder,  it  is  not  error 
to  refuse  to  charge  that  an  abandonment 
made  through  error,  and  so  accepted,  is 
void  if  not  warranted  by  the  policy,  when 
no  evidence  had  been  given  of  error  on 
either  side.  Insurance  Co.  z'.  Piaggio,  16 
Wall  378,  21  L  Ed.  3.58.  See  the  title 
MARINE    INSURANCE. 

Abandonment  under  colonization  laws. 
— Where  there  is  no  evidence  from  which 
an  abandonment,  within  the  meaning  of 
the  colonization  laws,  can  be  found  by 
the  jury,  an  instruction  on  the  subject  can 
only  mislead.  White  v.  Burnley,  20  How. 
235  15  L.  Ed.  886,  citing  Chirac  v. 
Reineoker,  2  Pet.  613,  625,  7  L.  Ed.   538. 

Probable  cause  in  malicious  prosecu- 
tion.— Where  the  magistrate  who  issued 
the  warrant  was  one  of  the  parties  sued 
for  malicious  prosecution,  an  instruction 
to  the  jury  that  if  there  was  probable 
cause  for  the  arrest  of  the  party,  he  could 
lawfully  be  detained  for  a  reasonable 
time,  owing  to  the  neglect  on  his  part  to 
ofifer  any  satisfactory  security  for  his  ap- 
pearance at  the  time  appointed  for  ex- 
amination, is  not  abstract  and  misleading, 
where  it  is  alleged  in  the  declaration  that 
the  plaintiff  was  detained  in  prison  for 
the  space  of  seven  days,  and  the  minutes 
of  the  proceedings  before  the  magistrate 
show  that  he  was  so  detained  as  the  neces- 
sary consequence  of  his  own  request  for 
delay,  and  the  neglect  on  his  part  to  offer 
any  satisfactory  security  for  his  appear- 
ance at  the  time  appointed  for  the  ex- 
amination. Wheeler  v.  Nesbitt,  24  How. 
544,  553,  16  L.  Pxl.  765.  See  the  title 
MALICIOUS  PROSECUTION. 


Damages  caused  by  stranding  of  vessel. 

—Fowler   V.    Rathbones,    12   Wall.    102,   20 
L.   Ed.   281. 

Knowledge. — An  instruction  based  upon 
plaintiff's  knowledge  of  the  existence  of  a 
license,  where  there  is  no  evidence  of  such 
knowledge,  is  properly  refused.  Northern 
Pac.  R.  Co.  V.  Paine,  119  U.  S.  561,  566, 
30   L.    Ed.    513. 

Notice  to  city  of  defects  in  streets. — 
The  court  has  no  right  to  charge  the  jury 
that  the  municipality  is  not  responsible 
for  injuries  received  by  reason  of  the  de- 
fect in  the  street  because  there  was  no 
actual  notice  to  the  city,  and  where  there 
is  evidence  which  tends  to  prove  the  ex- 
istence of  that  fact.  The  City  v.  Bab- 
cock,  3  Wall.  240,  18  L.  Ed.  31.  See  the 
title   STREETS   AND   HIGHWAYS. 

In  an  action  against  the  city  for  an  in- 
jury caused  by  a  defective  sidewalk,  an 
instruction  that  the  author  of  the  defect 
is  liable  for  resulting  injuries,  notwith- 
standing the  fact  that  other  causes  con- 
tribute, is  irrelevant.  Lincoln  v.  Power. 
151  U.  S.  436,  441,  38  L.  Ed.  224. 

Liability  of  city  for  injuries  caused 
by  independent  contractors. — In  an  action 
for  damages  for  injuries  sustained  on  the 
streets  and  sidewalks  of  a  city,  it  is  error 
to  give  an  instruction  with  regard  to  the 
liability  of  a  city  in  case  the  work  has 
been  negligently  performed  thereon  by  an 
independent  contractor,  where  the  facts  m 
the  case  did  not  warrant  any  such  in- 
struction, but  were  inapplicable  to  them. 
Chicago  V.  Robbins.  2  Black  418,  17  L. 
Ed.  298.  See  the  title  INDEPENDENT 
CONTRACTORS,  vol.  6,  904. 

Adverse  possession. — Under  the  first 
section  of  the  statute  of  limitations  of 
March  2,  1839,  of  Illinois,  entitled  "An  act 
to  quiet  possessions  and  confirm  title  to 
land," — which  section  gives  title  to  per- 
sons in  "actual  possession  of  land,  or 
tenements,  under  claim  or  color  of  title 
made  in  good  faith,  and  who  for  seven 
successive  years  continue  in  such  pos- 
session, and  during  said  time  pay  all 
taxes," — the  bar  begins  with  the  posses- 
sion under  such  claim  and  color  of  title; 
and  the  taxes  of  one  year  may  be  paid  in 
another.  But  under  the  second  section 
of  the  same  act,  which  section  says,  that, 
"whenever  a  person  having  color  of  title, 
made  in  good  faith,  to  vacant  and  un- 
occupied land,  shall  pay  all  taxes  for 
seven  successive  years,"  he  shall  be 
deemed  owner — the  bar  begins  with  the 
first  payment  of  taxes  after  the  party  has 
acquired  color  of  title.  Hence,  in  a  trial 
of  ejectment,  when  the  said  different  sec- 
tions of  this  statute  are  set  up,  any  in- 
structions, outside  of  the  facts,  which  do 
not  keep  this  distinction  between  the  two 
sections  in  view,  and  by  which  the  jury, 
without  being  satisfied  as  to  the  requisite 
possession  under  the  first  section,  might, 
under  the  second  section,  have  found  for 
the  party  pleading  the  statute,  upon  the 
ground  that  the  taxes  had  been  paid  for 
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stances,  it  is  reversible  error,-*  ^  for  the  reason  that  its  tendency  may  be  and  often 
is  to  mislead  the  jury,  by  withdrawing  their  attention  from  the  legitimate  points 
of  inquiry  involved  in  the  issue.^^ 

Instructions  in  Respect  to  Lesser  Degrees  of  Offenses. — For  example, 


seven  successive  years,  although  the  first 
payment  was  made  less  than  seven  years 
before  the  action  was  commenced,  will 
be  reversed,  upon  the  well-settled  prin- 
ciple that  instructions  outside  the  facts  of 
the  case,  or  which  involve  abstract  propo- 
sitions that  may  mislead  the  jury  to  the 
injury  of  the  party  against  whom  the  ver- 
dict is  given,  are  fatally  erroneous. 
Beaver  v.  Taylor,  1  Wall.  637,  17  L.  Ed. 
601.  See  the  title  LIMITATION  OF  AC- 
TIONS AND  ADVERSE  POSSES- 
SION. 

Value  of  services. — It  is  not  error  for  a 
court  in  its  instructions  to  limit  the  jury 
to  the  special  contract  which  alone  was 
considered  by  counsel  on  both  sides,  and 
when  no  evidence  of  the  value  of  services 
was  given  or  instructions  asked  as  ap- 
plicable to  a  common  count  found  in  the 
declaration.  Stitt  v.  Huidekopers,  17  Wall. 
384,  21  L.  Ed.  644.  See  the  title  EVI- 
DENCE, vol.   5,  p.   10^6. 

Validity  of  assignment  for  creditors. — 
An  instruction  that  if  an  assignment  for 
the  benefit  of  creditors  was  executed  for 
the  purpose  of  suppressing  a  prosecution, 
upon  notice  actual  or  constructive  to  the 
creditors,  such  deed  of  assignment  is  void, 
is  properly  refused  where  there  is  no  evi- 
dence to  authorize  such  conclusion  of 
fact.  Brooks  v.  Marburry,  11  Wheat.  78, 
6  L.  Ed.  423.  See  the  title  ASSIGN- 
MENTS FOR  BENEFIT  OF  CRED- 
ITORS, vol.   2,  p.   599. 

Payment  and  discharge  of  trust  deed. 
— Where  there  is  no  evidence  at  all  to 
show  that  full  payment  of  a  deed  of  trust 
has  been  made,  an  instruction  that  if  jury 
find  it  was  paid  by  a  certain  time  it  be- 
came thereby  extinguished,  is  erroneous. 
Jones  V.  Randolph,  ^104  U.  S.  108,  26  L. 
Ed.  671.  See  the  title  MORTGAGES 
AND  DEEDS  OF  TRUST. 

A  charge  as  to  the  effect  of  fraud  in  the 
procurement  of  a  deed,  where  there  is  not 
a  particle  of  evidence  in  the  record  to 
sustain  such  a  claim,  would  be  erroneous. 
Elwood  V.  Flanniean.  104  U.  S.  .562,  26  L. 
Ed.  842.  See  the  title  FRAUD  AND 
DECEIT,  vol.  6,  p.  394. 

An  instruction  given  by  the  court  be- 
low, viz,  that  if  the  jury  believed  that  a 
fraudulent  design  existed  on  the  part  of 
the  receiver  to  the  treasury  department 
and  an  agent  of  the  government,  to  con- 
ceal defalcations  existing  prior  to  the 
date  of  the  bond,  then  the  bond  was 
fraudulent  and  void — was  erroneous, 
where  there  is  no  evidence  in  the  case  lay- 
ing a  foundation  for  the  charge  of  fraud 
in  the  execution  of  the  bond.  United 
States  V.  Boyd,  5  How.  29,  12  L.  Ed.  36. 

Lost  instrument. — Where  a  request  as- 
sumed   that   the    record    of    a    survey    was 


made  and  lost,  a  fact  in  issue  and  not 
proved,  it  was  erroneous.  District  of  Co- 
lumbia V.  Robinson,  180  U.  S.  92,  45  L. 
Ed.  440.  See  the  title  LOST  INSTRU- 
MENTS AND  RECORDS. 

Accomplices. —  Where  an  instruction 
charges  that  an  accomplice  who  is  present 
for  the  purpose  of  aiding  and  abetting  in 
a  murder,  but  refrains  from  so  aiding  and 
abetting  because  it  turned  out  not  to  be 
necessary  for  the  accomplishment  of  the 
offense,  is  equally  guilty  as  if  he  had  ac- 
tively participated  by  words  or  acts  of 
encouragement,  it  was  held  that  this  in- 
struction was  erroneous,  because  the  evi- 
dence set  forth  in  the  charge  shows  no 
facts  from  which  the  jury  could  have 
properly  found  that  the  encounter  was 
the  result  of  any  previous  conspiracy  or 
arrangement.  Hicks  v.  United  States,  150 
U.  S.  443,  450,  37  L.  Ed.  1137.  See  the 
title  ACCOMPLICES  AND  ACCES- 
SORIES,  vol.    1,   p.   66. 

41.  Reversible  error  to  instruct  on  mat- 
ters not  in  evidence. — Brooks  v.  Marbury, 
11  Wheat.  78,  96,  6  L.  Ed.  423;  Chandler 
V.  Von  Roeder,  24  How.  224,  16  L.  Ed. 
633;  Michigan  Bank  v.  Eldred,  9  Wall. 
544,  19  L.  Ed.  763;  Improvement  Co.  v. 
Munson.  14  Wall.  442,  447,  20  L.  Ed.  867; 
Grand  Trunk  R.  Co.  v.  Richardson,  91  U. 
S.  454,  23  L.  Ed.  356;  Manning  v.  Insur- 
ance Co.,  100  U.  S.  693,  697,  25  L.  Ed.  761 ; 
Jones  V.  Van  Benthuysen,  103  U.  S.  87,  26 
L.  Ed.  477. 

It  is  settled  law  that  it  is  error  in  the 
court  to  give  an  instruction  when  there  is 
no  evidence  in  the  case  to  support  the 
theory  of  fact  which  it  assumes.  United 
States  V.  Breitling,  20  How.  252,  254,  15  L. 
Ed.  900;  Goodman  v.  Simonds.  20  How. 
343,  359,  15  L.  Ed.  934;  Tweed's  Case,  16 
Wall.  504,  518,  21  L.  Ed.  389. 

If  instructions  outside  of  the  facts  of 
the  case,  or  involving  abstract  proposi- 
tions, may  have  misled  the  jury  to  the  in- 
jury of  the  party  against  whom  their  ver- 
dict was  given,  the  error  is  fatal.  Beaver 
V.  Taylor,  1  Wall.  637,  17  L.  Ed.  601. 

When  a  prayer  for  instruction  is  pre- 
sented to  the  court,  and  there  is  no  evi- 
dence upon  the  subject  in  the  case  for  the 
consideration  of  the  jury,  it  ought  always 
to  be  withheld,  and  if  it  is  given  under 
such  circumstances,  it  will,  as  a  general 
rule,  be  regarded  as  error  in  the  court, 
for  the  reason  that  its  tendency  may  be, 
and  often  is,  to  mislead  the  jury  by  with- 
drawing their  attention  from  the  legiti- 
mate points  of  inquiry  involved  in  the  is- 
sue. Goodman  z'.  Simonds,  20  How.  343, 
359,  15  L.  Ed.  934;  Insurance  Co.  v.  Bar- 
ing, 20  Wall.  159,  162,  22  L.  Ed.  250. 

42.  Reason  of  rule. — Goodman  v.  Si- 
monds,  20   How.   343,   359,   15    L.    Ed.    934; 
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where  there  is  no  evidence  whatever  from  which  any  verdict  could  be  properly 
returned  except  one  of  guilty  or  not  guilty  of  the  particular  offense  charged,  it 
is  not  error  to  refuse  to  instruct  in  respect  to  lesser  offenses."*^ 

(2)  Limitations  of  General  Rule. — But  though  it  is  a  rule  of  law  that  instruc- 
tions must  be  founded  on  the  evidence,  yet  where  that  evidence  was  given  in  a 
prior  action  for  a  continuing  nuisance,  and  the  actions  are  otherwise  identical, 
the  rule  is  satisfied.^^ 

(3)  Competency  and  Sufficiency  of  the  Evidence — aa.  Competency  of  Evi- 
dence Considered— aasi.  In  General.— It  is  error  to  submit  to  the  jury  to  find  a 
fact  of  which  there  is  no  competent  evidence.'*^  Competent  evidence  may  be 
written  or  oral,  direct  or  circumstantial,  but  when  there  is  no  legal  evidence  of 
any  kind  to  support  the  theory  of  fact  embodied  in  a  pray  for  instructions, 
whether  presented  by  the  plaintiff  or  the  defendant,  the  instruction  should  always 
be  refused ;  and  such  a  ruling  can  never  become  a  good  cause  for  reversing  the 
judgment.^^ 

bbb.  Irrelevant  Evidence. — Irrelevant,  impertinent  or  immaterial  statements, 
a  court  cannot  be  called  upon  to  admit,  as  the  groundwork  of  instructions ;  it  is 
bound  to  take  care  that  the  evidence  on  which  it  shall  be  called  upon  to  act  is 
legal,  and  that  it  conduces  to  the  issue  on  behalf  of  either  the  plaintiff  or  the 


Chicago   V.    Robbins,    2    Black    418,    17    L. 
Ed.  298. 

When  a  prayer  for  instruction  is  pre- 
sented to  the  court  and  there  is  no  evi- 
dence in  the  case  to  support  such  a  the- 
ory, it  ought  always  to  be  denied,  and  if 
it  is  given,  under  such  circumstances,  it  is 
error;  for  the  tendency  may  be  and  often 
is  to  mislead  the  jury  by  withdrawing 
their  attention  from  the  legitimate  points 
of  inquiry  involved  in  the  issue.  I'mprove- 
ment  Co.  z:  Munson,  14  Wall.  442,  448,  20 
L.   Ed.  867. 

43.  In  the  well-considered  case  of 
Sparf  V.  United  States,  156  U.  S. 
51,  103,  39  L.  Ed.  343,  the  court 
says:  "To  instruct  the  jury  in  a  criminal 
case  that  the  defendant  cannot  properly 
be  convicted  of  a  crime  less  than  that 
charged,  or  to  refuse  to  instruct  them  in 
respect  to  the  lesser  offenses  that  might, 
under  some  circumstances,  be  included  in 
the  one  so  charged — there  being  no  evi- 
dence whatever  upon  which  any  verdict 
could  be  properly  returned  except  one  of 
guilty  or  one  of  not  guilty  of  the  particu- 
lar offense  charged — is  not  error."  Fol- 
lowed in  Anderson  v.  United  States,  170 
U.  S.  481,  510,  42  L.  Ed.  1116,  affirmed  in 
Stevenson  7'.  United  States,  162  U.  S.  313, 
315,  40  L.  Ed.  980. 

Although  a  judge  may  be  entirely  satis- 
fed  from  the  whole  evidence  in  the  case 
that  the  person  doing  the  killing  was  ac- 
tuated by  malice;  and  that  he  was  not  in 
any  such  passion  as  to  lower  the  grade  of 
the  crime  from  murder  to  manslaughter 
by  reason  of  any  absence  of  malice;  yet 
if  there  be  any  evidence  fairly  tending  to 
bear  upon  the  issue  of  manslaughter,  it 
is  the  province  of  the  jury  to  say  whether 
the  crime  was  murder  or  manslaughter, 
and  failure  to  instruct  them  as  to  the 
lesser  crime  will  be  error.  This  case  is  dis- 
tinguished from  Sparf  v.  United  States. 
156   U.    S.    51,   39    L.    Ed.   343,   where   there 


was  no  evidence  at  all  to  reduce  the  crime 
to  manslaughter.  Stevenson  v.  United 
States,  162  U.  S.  313,  323,  40  L-  Ed.  980, 
citing  Brown  v.  United  States,  159  U.  S. 
100,  40  L.  Ed.  90. 

44.  Rule  where  evidence  was  introduced 
in  a  prior  action. — Baltimore,  etc.,  R.  Co. 
V.  Fifth  Baptist  Church,  137  U.  S.  568,  574, 
34   L.   Ed.   784. 

45.  Evidence  must  be  competent, — Man- 
ning V.  Insurance,  100  U.  S.  693,  25  L.  Ed. 
761. 

Conversations  contained  in  documen- 
tary evidence. — It  appeared,  that  the  de- 
fendant offered  to  read  in  evidence  cer- 
tain passages  from  a  public  document, 
mentioned  in  the  bill  of  exceptions.  The 
plaintiff's  counsel  consented  to  its  being 
read,  as  the  defendant's  evidence.  And 
after  the  same  was  read,  the  plaintiff's 
counsel  requested  the  court  to  instruct 
the  jury  that  the  conversation  of  the  de- 
fendant with  ]\Ir.  Dickens  and  Mr.  M'Lean, 
read  from  the  executive  document,  was 
not  evidence  to  the  jury  of  the  facts 
stated  in  such  conversation;  which  the 
court  refused  to  give.  The  court  said: 
"The  entire  document  referred  to,  is  not 
set  out  in  the  bill  of  exceptions;  and 
from  what  it  stated,  no  conversation  of 
the  character  objected  to  appears.  But 
the  evidence  was  admitted  by  consent. 
The  plaintiffs  were  entitled  to  have  the 
whole  document  read;  and  it  was  all  in 
evidence  before  the  court  and  jury.  But 
the  objection,  on  the  ground  that  some  of 
the  facts  stated  where  only  hearsay  evi- 
dence, fails.  The  document,  so  far  as  it 
appears  on  the  bill  of  exceptions,  con- 
tains no  such  conversation.  This  instruc- 
tion was,  therefore,  properly  refused." 
United  States  v.  Laub,  12  Pet.  1,  9  L.  Ed. 
977. 

46.  What  is  competent  evidence. — In- 
surance Co.  7'.  Baring,  20  Wall.  i:)9,  IGl, 
22  L.  Ed.  250. 
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defendant.4'^  If  the  evidence  be  irrelevant  to  the  fact  insisted  upon,  or  be  such 
as  cannot  fairly  warrant  a  jury  in  presuming  it,  the  court  is  so  far  from  being 
bound  to  instruct  them  that  they  are  at  liberty  to  presume  it,  that  they  would 
err  in  giving  such  an  instruction^^ 

bb.  Sufficiency  of  Evidence  Considered. — Instructions  should  not  be  given 
upon  evidence  which  amounts  to  a  mere  suspicion.*^ 

(4)  The  Entire  Evidence  Must  Instify  the  Charge. — It  is  equally  certain  that 
the  courts  will  not,  upon  a  view  of  the  "testimony  which  is  partial  or  imperfect, 
give  an  instruction  which  the  entire  evidence  in  a  cause  when  developed  would 
forbid.50 

(5)  The  Evidence  Must  Be  Offered  to  the  Jury. — It  is  not  sufficient  to  sus- 
tain a  verdict  for  the  plaintiff,  that  the  testimony  on  which  it  was  founded  was 
known  to  the  court  by  whom  the  jury  was  charged  to  find  such  a  verdict.  The 
evidence  must  be  submitted  to  the  jury,  or  the  charge  is  erroneous.^ i 

(6)  Instructions  upon  Hypothetical  State  of  Facts  or  Abstract  Propositions 
— aa.  In  General. — Instructions  should  never  be  given  upon  abstract  proposi- 
tions,52  Qj-  hypothetical  statements  of  fact  as  to  which  there  is  no  evidence.^^ 
A  charge  of  the  court  founded  upon  a  hypothetical  state  of  facts  of  which  there 


47.  Irrelevant  evidence  not  proper 
groundwork  for  instructions. — Roach  v. 
Hulings,  16  Pet.  319,  10  L.   Ed.  979. 

48.  United  States  Bank  v.  Corcoran,  2 
Pet.  121,  7  L.  Ed.  368. 

49.  Mere  suspicion  insufficient  to  sup- 
port an  instruction. — Where  a  plaintiff 
presents  as  an  important  part  of  his  case 
a  written  proposal,  but  he  insists  on  a  re- 
covery on  the  ground  of  mere  suspicion 
that  there  was  a  verbal  proposal  differing 
from  the  one  in  writing  introduced  by  the 
plaintiff,  if  there  is  no  evidence  at  all  of  a 
•different  verbal  proposal,  it  is  the  duty  of 
the  court  to  tell  the  jury  there  is  none, 
when  requested.  It  is  error  in  the  court 
in  such  case  to  charge  the  jury  that  they 
may  find  such  a  verbal  proposition,  when 
there  is  nothing  but  mere  suspicion  on 
which  they  can  do  so.  Ward  v.  United 
States,  14  Wall.  28,  20  L.  Ed.  792.  See 
the   title    EVIDENCE,  vol.   5,  p.    1035. 

50.  The  entire  evidence  must  justify  the 
•charge. — Rhett  v.  Poe,  2  How.  457,  483, 
11  L.  Ed.  338. 

51.  Evidence  known  only  to  court  can- 
not sustain  instruction. — Barney  v.  Sch- 
meider,  9  Wall.  248,  19  L.  Ed.  648. 

52.  Instructions  upon  abstract  question 
improper. — Brooks  v.  Marbury,  11  Wheat. 
78,  94,  6  L.  Ed.  423;  Beaver  v.  Taylor,  1 
Wall.  637,  17  L.  Ed.  601;  Haines  v.  Mc- 
Laughlin, 135  U.  S.  584,  598.  34  L.  Ed.  290; 
Hot  Springs  R.  Co.  v.  Williamson,  136  U. 
S.  121,  34  L.  Ed.  355;  Coffin  v.  United 
States,  162  U.   S.   664,  677,  40   L.   Ed.   1109. 

The  court  are  not  bound  to  give  an 
opinion  on  an  abstract  point  of  law,  un- 
less it  be  so  stated  as  to  show  its  connec- 
tion with  the  cause.  Hamilton  v.  Russell, 
1  Cranch  309,  2  L.  Ed.  118. 

53.  Instructions  upon  hypothetical  state- 
ments improper. — Hamilton  7'.  Russell,  1 
Cranch  309,  318.  2  L.  Ed.  118;  Etting  v. 
United  States  Bank,  11  Wheat.  59,  75,  6 
L.  Ed.  419;  McNeil  v.  Holb--ok,  12  Pet. 
S4,  9  L.  Ed.  1009;  Irvine  v.  Irvine,  9  Wall. 


617,  19  L.  Ed.  800;  Phcenix  Life  Ins  Co. 
V.  Raddin,  120  U.  S.  183,  195,  30  L.  Ed. 
644;  Haines  v.  McLaughlin,  135  U.  S.  584, 
598,  34  L.  Ed.  290;  Beard  v.  United  States 
158  U.  S.  550,  559,  39  L.  Ed.  1086;  White 
V.  Van  Horn,  159  U.  S.  3,  40  L.  Ed.  55, 
Bamberger  v.  Schoolfield,  160  U.  S.  149 
167.   40   L.    Ed.   374. 

It  is  a  settled  rule  of  judicial  procedure 
that  the  courts  will  never  lay  down  as  in- 
structions to  a  jury,  general  or  abstract 
positions,  such  as  are  not  immediately 
connected  with  and  applicable  to  the  facts 
of  a  cause,  but  require  that  every  prayer 
for  an  instruction  should  be  preceded  by 
and  based  upon  a  statement  of  facts  upon 
which  the  questions  of  law  naturally  and 
properly  arise.  Rhett  v.  Poe,  2  How.  457. 
483,  11  L.  Ed.  338. 

Where,  from  the  evidence,  the  exist- 
ence of  certain  facts  may  be  doubtful, 
either  from  want  of  certainty  in  the  proof, 
or  by  reason  of  conflicting  evidence,  a 
court  may  be  called  upon  to  give  instruc- 
tions, in  reference  to  a  supposed  state  of 
facts.  But  this  a  court  is  never  bound  to 
do,  where  the  facts  are  clear  and  uncon- 
tradicted. Boardman  v.  Reed,  6  Pet  328, 
344,  8  L.  Ed.  415. 

The  court  may,  at  any  time,  refuse  to 
give  an  opinion  on  such  a  point;  and  if 
the  party  propounding  the  question  is  dis- 
satisfied with  it,  he  may  except  to  the  re- 
fusal, which  exception  will  avail  him,  if  he 
shows  that  the  question  was  warranted 
by  the  testimony,  and  that  the  opinion  he 
asked  ought  to  have  been  given.  But  if 
the  juds:e  proceeds  to  state  the  law,  and 
states  it  erroneously,  his  opinions  ought  to 
be  revised;  and  if  it  can  have  had  anv  in- 
fluence on  the  jury,  their  verdict  ought  to 
be  set  aside.  Etting  v.  United  States  Bank, 
11  Wheat.  59,  75,  6  L.  Ed.  419. 

The  court  is  not  required  to  state  the 
law  hypothetically  as  being  dependent  on 
the  facts;  but  to  assume  the  facts  and  to 
sta  e  the  law  positively  upon  that  assump- 
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was  no  evidence,  is  erroneous.^*  But  though  the  judge  may  refuse  to  declare 
the  law  to  the  jury  on  a  hypothetical  question,  yet  if  he  gives  the  instruction 
and  it  is  erroneous,  it  is  the  proper  subject  of  revision.^^ 

bb.  Improper  Remarks  of  Court. — Suggestions  made  by  the  court  in  its  charge 
to  the  jury  that  certain  instructions  were  mere  abstract  statements,  when  they 
were  not  intended  as  mere  abstractions,  and  were  believed  by  the  counsel  to  have 
specific  reference  to  the  case,  is  reversible  error.s*^ 

cc.  Rule  Where  Charge  Subsequently  Turns  Out  to  Be  Material. — It  is  the 
duty  of  the  court  whenever  a  charge  originally  given  as  an  abstract  proposition. 
is  shown  to  be  material,  to  instruct  the  jury  as  to  its  materiality.^"^ 

dd.  Sufficiency  of  Shoiinng  on  the  Record. — A  judgment  will  not  be  reversed 
because  the  court  charges  in  a  way  which,  though  right  in  the  abstract,  may  not 
be  so  in  the  application,  when  the  record  does  not  show  that  sufficient  evidence 
had  not  been  given  to  warrant  the  jury  in  passing  on  the  question.^s 

(7)  Bill  of  Exceptions. — Bills  of  exceptions  ought  to  state  that  evidence  was 
off'ered  of  the  facts  upon  which  the  opinion  of  the  court  is  prayed,  else  the  court 
is  under  no  obligation  to  give  the  instruction.^^ 


tion.  Reynolds  v.  McArthur,  2  Pet.  417,  7 
L.  Ed.  470. 

Sureties  on  official  bonds. — Where  the 
evidence  shows  a  state  of  facts  from  which 
the  inference  is  not  deducible  that  the  of- 
ficer received  the  money  sought  to  be 
charged  against  his  surety,  it  is  error  to 
leave  the  cause  to  the  jury  upon  the  hy- 
pothesis that  he  did  receive  it.  Bryan  v. 
United  States,  1  Black  140,  17  L.  Ed.  135. 
See  the  title  PUBLIC  OFFICERS. 

In  an  action  on  the  case  for  negUgence 
against  a  common  carrier,  to  recover  dam- 
ages for  injuries  received  by  the  plaintiff 
while  a  passenger  in  its  cars,  the  court  is 
right  in  refusing  to  charge,  that  if  the 
plaintiff  was  a  free  or  gratuitous  passen- 
ger, the  defendant  was  not  liable,  where 
the  evidence  does  not  sustain  any  such 
hypothesis.  Railway  Co.  v.  Stevens,  95  U. 
S.  655,  24  L.  Ed.  535.  See  the  title  CAR- 
RIERS, vol.  3,  p.  556. 

54.  Such  charge  erroneous. — United 
States  V.  Breitling,  20  How.  252,  15  L.  Ed. 
900. 

55.  Erroneous  instruction  of  hj^jothet- 
ical  statement  ground  for  reversal. — Etting 
V.  United  States  Bank.  11  Wheat.  59,  6  L. 
Ed.  419;  Beaver  v.  Taylor,  1  Wall.  637,  17 
L.  Ed.  601;  Insurance  Co.  v.  Baring,  20 
Wall.  159,  162,  22  L.  Ed.  250. 

Although  a  judge  may  refuse  to  declare 
the  law  to  the  jury  on  a  hypothetical 
question  not  warranted  by  the  testimony 
in  the  cause,  yet,  if  he  proceeds  to  state 
the  law,  and  states  it  erroneously,  his 
opinion  may  be  revised  in  the  court 
above;  and  if  it  can  have  had  any  influence 
on  the  jur5',  their  verdict  will  be  set  aside. 
Etting  V.  United  States  Bank,  11  Wheat. 
59.  6  L.  Ed.  419. 

56.  Improper  remarks  of  court. — Burton 
V.  United  States,  196  U.  S.  283,  49  L.  Ed. 
482. 

57.  Rule  where  charge  originally  re- 
garded as  abstract  turns  out  to  be  mate- 
rial.—Burton  V.  United  States,  196  U.  S. 
283,  306,  49  L-  Ed.  482. 


Where  the  requests  to  charge  originally 
made  by  counsel  had  at  that  time  been  re- 
ceived as  abstract  propositions  of  law,, 
which  the  judge  gave  in  connection  with 
the  charge,  saying  that  he  was  willing  to 
give  them  inasmuch  as  they  were  asked, 
and  as  they  contained  general  propositions 
of  law,  but  after  the  jury  had  returned 
into  court  and  announced  their  inability 
to  agree,  counsel  saw  the  extreme  impor- 
tance of  having  the  charge  regarded  by 
the  jury,  not  as  an  abstract  or  general 
proposition  of  law,  but  as  afifecting  the 
case  with  reference  to.  the  facts  prove' ■ 
it  was  error  to  refuse  to  instruct  that  the 
former  charge  was  material.  Burton  v.^ 
United  States,  196  U.  S.  283,  306,  49  L.  Ed. 
482. 

It  is  reversible  error  for  the  trial  court 
in  a  criminal  case,  where  the  jury  return 
into  court  and  ask  for  further  instructions 
because  of  their  inability  to  agree,  to  re- 
fuse to  charge  that  certain  appropriate 
instructions  previously  given  by  the  court 
on  demand  of  defendant,  are  material  to 
the  case  then  on  trial,  if  the  court,  in  giv- 
ing them  originally  had  qualified  them  by 
a  statement  that,  "These  are  abstract 
propositions  of  law,  which  I  give  in  con- 
nection with  the  charge,  as  perhaps  more 
fully  amplifying  it.  I  am  willing  to  give 
them,  inasmuch  as  they  are  asked,  and 
they  contain  eeneral  propositions  of  law."' 
Burton  v.  United  States,  196  U.  S.  283,  49' 
L.   Ed.  482. 

58.  Sufficiency  of  showing  on  the  rec- 
ord.— Insurance  Co.  v.  Piaggio,  16  Wall. 
378,  21  L.  Ed.  358. 

59.  Bill  of  exceptions  must  show  that 
evidence  was  offered. — Vasse  v.  Smith,  6 
Cranch  226,  3  L.  Ed.  207;  United  States 
V.  Dunham,  21  Law  Reporter  591;  Cald-^ 
well  V.  United  States,  8  How.  366,  12  L. 
Ed.  1115;  Blackburn  v.  Crawfords,  3  Wall.. 
175.  176,  18  L.  Ed.  186;  Insurance  Co.  v. 
Barine,  20  Wall.  159.  162,  22  L.  Ed.  250. 
See  the  title   EXCEPTIONS,  BILL  OF. 
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b.  Must  Be  Founded  on  Issues  Raised  by  the  Pleadings. — Instructions  must 
be  applicable  and  limited  to  the  issues  raised  by  the  pleadings.^o 

11.  Must  Not  Ignore:  Issues  and  Evidence. — An  instruction  is  properly  re- 
fused which  ignores  the  evidence  in  the  case.<^i  In  other  words,  an  instruction 
requested  upon  a  part  only  of  the  testimony,  leaving  out  of  view  various  other 


AND  STATEMENT  OE  FACTS  ON 
APPEAL,  vol.  6,  p.  52. 

60.  Instructions  must  be  limited  to  the 
pleadings. — United  States  v.  Dashiel,  4 
Wall.  182,  185,  18  L.  Ed.  319;  Union  Pac. 
R.  Co.  V.  James,  163  U.  S.  486,  490,  41  L. 
Ed.  236. 

A  judgment  will  not  be  reversed  for 
want  of  a  charge  requested  when  the  rec- 
ord contains  no  sufficient  information 
that  the  charge  requested  was  material  to 
the  issues.  Insurance  Co.  v.  Piaggio,  16 
Wall.   378,  21   L.   Ed.   358. 

Cause  of  death. — In  an  action  on  an  in- 
surance policy,  the  defendant  having  al- 
leged in  its  answer  that  the  death  of  the 
deceased  was  due  to  one  of  the  causes  ex- 
cepted from  the  operation  of  the  policy, 
it  was  not  error  for  the  court  to  charge 
the  jury  that  the  defendant  was  bound  to 
establish  such  defense  bj'  evidence  out- 
weighing that  of  the  plaintiff.  Home  Ben- 
efit Ass'n  V.  Sargent,  142  U.  S.  691,  700, 
35  L.  Ed.  1160.  See  the  title  INSUR- 
ANCE. 

Accidents  at  crossings. — In  action  for 
damages  against  a  railway  company  for 
injuries  sustained  at  a  railroad  crossing  by 
reason  of  the  alleged  negligence  of  the 
defendant,  the  court's  refusal  to  instruct 
the  jury  that  if  the  defendant  licensed  the 
plaintiff  to  go  with  his  team  in  that  por- 
tion of  its  yard  where  plaintiff  was  in- 
jured, yet  defendant  would  not  be  liable 
to  plaintiff  for  any  injury  resulting  to  him 
from  any  condition  of  the  premises  known 
to  the  plaintiff  from  the  ordinary  nature 
of  the  business  carried  on  by  it  there,  is 
not  prejudicial  where  "the  plaintiff  did  not 
ground  his  action  upon  any  defective  con- 
dition of  the  defendant's  premises,  nor 
upon  the  manner  in  which  its  business  on 
such  premises  was  ordinarily  carried  on. 
His  claim  for  damages  was  placed  solely 
on  the  ground  of  the  defendant's  negli- 
gence in  running  its  cars  over  its  track." 
Rio  Grande  Western  R.  Co.  v.  Leak,  163 
U.  S.  280,  287,  41  L.  Ed.  160. 

Liability  as  warehouseman. — A  sugges- 
gestion  in  the  charge  of  the  court  of  a 
possible  ground  of  liability  on  the  part  of 
defendant  as  a  warehouseman,  where  he 
is  not  sued  upon  any  such  alleged  liabil- 
ity, and  no  facts  and  circumstances  out  of 
which  any  duty  as  warehouseman  could 
arise  are  set  out  in  the  declaration,  is  en- 
tirely outside  of  the  issues  and  erroneous. 
St.  Louis,  etc.,  R.  Co.  v.  Knight,  122  U.  S. 
79,  92,  30  L.  Ed.  1077.  See  the  title 
WAREHOUSES  AND  WAREHOUSE- 
MEN. 

Fraudulent  suppression  of  material 
facts. — Where    plaintiff's    case    rests    upon 


an  alleged  positive  misrepresentation  of 
existing  facts,  a  charge  which  assumes 
that  it  is  based  upon  a  fraudulent  suppres- 
sion of  material  facts,  knowledge  of  which 
defendant  is  under  some  legal  duty  to  dis- 
close, not  being  within  the  pleadings,  is 
erroneous.  Thorwegan  v.  King,  111  U  S 
549,  555,  28  L.  Ed.  514.  See  the  title 
FRAUD  AND  DECEIT,  vol.  6,  p.  394. 

Ground  for  new  trial. — Tht  instructions 
given  to  the  jury,  not  conforming  to  the 
issue  made  up  by  the  pleadings,  a  venire 
de  novo  was  awarded.  Scott  v.  Lunt,  7 
Pet.  596,  8  L.  Ed.  797.  See  the  title  NEW 
TRIALS. 

Use  and  occupation  of  pasture  lands 

Where  the  pleadings  show  the  basis  of  an 
action  to  be  the  exclusive  use  and  occupa- 
tion of  pasture  lands,  and  the  court  has 
already  instructed  the  jury  that  the  de- 
fendant's liability  rests  upon  such  exclu- 
sive use  and  occupation,  an  instruction  that 
the  liability  should  be  restricted  to  con- 
sumption by  defendant's  stock  is  irrele- 
vant and  properly  refused.  Lazarus  v. 
Phelps,   156   U.   S.   202,  207,   39   L.   Ed.   397. 

61.  Instructions  ignoring  the  evidence 
will  be  refused. — Lucas  v.  Brooks,  18 
Wall.  436,  21  L.  Ed.  779;  City,  etc..  Rail- 
way z>.  Svedborg,  194  U.  S.  201,  204,  48  L. 
Ed.    935. 

Where  there  is  no  evidence  tending  to 
prove  a  particular  fact,  the  court  are  bound 
so  to  instruct  the  jury,  when  requested; 
but  they  cannot  legally  give  any  instruc- 
tion which  shall  take  from  the  jury  the 
right  of  weighing  what  effect  the  evidence 
shall  have.  An  instruction  to  the  jury, 
founded  on  part  of  the  evidence  only,  is 
error.  Greenleaf  v.  Birth,  9  Pet.  292,  9  L. 
Ed.    132. 

Where,  on  a  homicide  case,  an  instruc- 
tion ignored  the  evidence  tending  to  shew 
that  defendant  had  not  armed  himself  at 
all,  but  had  a  gun  with  him  for  purposes 
of  sport,  and  that  his  presence  at  a  certain 
place  had  no  connection  whatever  with 
the  deceased;  and  invited  the  jury  to  con- 
template the  spectacle  of  a  son  hunting  up 
his  father  with  the  deliberately  precon- 
ceived intention  of  murdering  him,  unre- 
lieved by  allusion  to  defensive  matter,, 
which  threw  a  different  light  on  the  trans- 
action, it  is  reversible  error.  Allison  v. 
United  States,  160  U.  S.  203,  212,  40  L.  Ed. 
305,  See  the  title  HOMICIDE,  vol.  6,  p. 
69.5. 

Definition  of  certification  of  checks. — 
Where  the  jury  had  been  considering 
their  verdict  for  several  hours,  and  had 
then  in  effect  requested  a  more  complete 
definition  of  the  offense,  which  the  court 
assumed    to   give,    but    it   was    incomplete^ 
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portions  of  it  which  the  jury  were  bound  to  consider  in  forming  their  verdict 
is  objectionable.<52  Thus,  an  instruction  to  the  jury  founded  on  part  of  the  evi- 
dence only,  is  error.^^ 

12.  Must  Not  Single;  Out  and  Unduly  Emphasize  Particular  Matters— 
a.  In  General— It  is  not  error  to  refuse  an  instruction  which  singles  out  par- 
ticular circumstances  and  omits  all  reference  to  others  of  importance,^^  for  the 
reason  that  singling  out  a  particular  matter  and  emphasizing  it  by  special  instruc- 
tions as  often  to  mislead  as  to  guide  the  jury.^^^ 

b.  Singling  Out  the  Bindence. — An  instruction  which  singles  out  and  gives 
undue  prominence  to  a  particular  item  of  evidence,  is  improper.^s  In  other 
words,  where  the  instructions  propose  one  single  circumstance,  in  exclusion  of 
all  others,  as  being  the  infallible  evidence  of  a  complex  fact  depending  upon  a 
number  of  varying  circumstances,  they  are  properly  refused.^'^  A  court  is  not 
bound  to  make  a  particular  part  of  the  evidence  the  subject  of  a  special  instruc- 
tion.68  por  example,  an  instruction,  requested  by  the  accused,  which  singles  out 
the  absence  of  one  of  several  positive  motives  on  the  part  of  the  accused   for 


what  was  omitted  cannot  properly  be  held 
to  have  been  supplied,  under  the  circum- 
stances, by  the  reference  to  prior  instruc- 
tions. Spurr  V.  United  States,  174  U.  S-  728, 
738.  43   L.   Ed.   1150. 

Modified  contracts.— Where  at  the  trial 
testimony  is  mtroduced  tending  to  show 
that  the  contracts  between  the  parties 
had  been  modified  or  substituted  by  other 
and  new  contracts,  and  tending,  too,  to 
show  acts  of  performance  by  the  parties 
to  these  new  and  modified  agreements,  an 
instruction  which  cuts  off  from  the  plain- 
tiff all  the  benefits  of  such  evidence  de- 
prives the  plaintiff  of  an  undoubted  legal 
right,  and  is  for  this  cause  erroneous. 
Fresh  v.  Gilson,  16  Pet.  327,  10  L.  Ed.  982. 

62.  Scott  V.  Lloyd,  9  Pet.  418,  9  L.  Ed. 
178;  Smith  v.  Condry,  1  How.  28,  11  L. 
Ed.   3.5. 

63.  Instruction  founded  on  part  of  evi- 
dence is  error. — Greenleaf  v.  Birth,  9  Pet. 
292,  9  L.  Ed.   132. 

64.  Instructions  singling  out  particular 
circumstances  are  improper. — Grand  Trunk 
R.  Co.  V.  Ives,  144  U.  S.  408,  433,  36  L. 
Ed.  485;  Rio  Grande  Western  R.  Co.  v. 
Leak,  163  U.  S.  280,  288,  41  L.  Ed.  160. 
See  the  title  EXCEPTIONS,  BILL  OF, 
AND  vSTATEMENT  OF  FACTS  ON 
APPEAL,  vol.  6,  p.  54. 

Accidents  at  crossings. — In  actions  for 
damages  against  a  railway  company  for 
injuries  sustained  at  a  railroad  crossing 
by  reason  of  the  alleged  negligence  of  the 
defendant,  the  refusal  of  the  court  to  in- 
struct the  jury  that  if  the  plaintiff  saw 
the  cars  cominp-.  and  knew  that  there  was 
danger  of  a  collision,  or  by  the  use  of  or- 
dinary care  could  have  so  seen  and  known 
in  time  to  escape  therefrom  by  leaving  his 
wagon,  and  if,  notwithstanding  such  dan- 
ger, he  remained  in  his  wagon  for  the 
purpose  of  attempting  to  save  his 
wagon  or  horses,  it  was  not  error 
for  the  court  to  refuse  this  instruction,  as 
It  singled  out  particular  circumstances 
nnd  omitted  all  reference  to  others  of 
importance.  Rio  Grande  Western  R.  Co. 
TV.   Leake,   163   U.    S.   280,   41    L.    Ed.    160, 


citing    Grand    Trunk    R.    Co.    v.    Ives,    144 
U.   S.  408,  36   L.   Ed.   485. 

65.  Reason  of  rule. — Perovich  v.  United 
States,   205    U.   S.   86,   92,   51    L.    Ed.    722. 

66.  Instructions  based  upon  partial  view 
of  testimony. — Richelieu,  etc.,  Nav.  Co.  v. 
Boston  Marine  Ins.  Co.,  136  U.  S.  408,  423, 
34  L.  Ed.  398;  Hickory  v.  United  States, 
160  U.   S.  408,  40  L.   Ed.  474. 

On  a  murder  charge,  a  single  circum- 
stance showing  death  is  but  a  link  in  the 
chain  of  evidence,  and  courts  are  seldom 
called  upon  by  special  instructions  to  sin- 
gle out  any  particular  link  and  affirm 
either  its  strength  or  weakness.  Pero- 
vich V.  United  States,  205  U.  S.  86,  92,  51 
L.  Ed.  722,  citing  Grand  Trunk  R.  Co.  v. 
Ives,  144  U.  S.  408,  433,  36  L-  Ed.  485; 
Pio  Grande  Western  R.  Co.  v.  Leak,  163 
U.  S.  280,  288,  41  L.  Ed.  160.  See  the  title 
HOMICIDE,  vol.  6,  p.  695. 

Usury. — An  instruction  to  the  jury 
which  would  separate  the  circumstances 
of  the  case  from  each  other,  and  the  ob- 
ject of  which  is,  to  induce  the  court,  after 
directing  the  jury  that  they  ought  to  be 
considered  together,  to  instruct  them  that, 
separately,  no  one  in  itself  amounted  to 
usury,  ought  not  to  have  been  given. 
Scott  V.  Lloyd,  9  Pet.  418,  419,  9  L.  Ed. 
178.     See  the  title  USURY. 

Proof  of  undue  influence. — The  instruc- 
tion that,  "If  the  jury  shall  believe  the  ev- 
idence of  Mrs.  Harriet  C.  Stewart  upon  the 
subject  of  undue  influence,  given  by  her 
in  this  case,  then  the  verdict  must  be  in 
favor  of  the  defendants  and  in  support  of 
the  will,"  was  not,  in  the  light  of  the  other 
evidence,  objectionable  as  giving  undue 
prominence  to  the  testimony  of  a  single 
witness.  Ormsby  v.  Webb,  134  U.  S.  47, 
67.  33  L.  Pxl.  805.  See  the  title  UNDUE 
INFLUENCE. 

67.  Reynolds  v.  McArthur,  2  Pet.  417,  7 
L.  Ed.  470. 

68.  Special  instructions  upon  particular 
parts  of  the  evidence. — City,  etc.,  Railway 
V.  Svedborg,  194  U.  S.  201,  204,  48  L.  Ed. 
935. 
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the  commission  of  a  crime,  is  properly  refused.^^ 

13.  Must  Not  Blend  Que:stions  as  to  Sufficiency  and  Admissibility  of 
Evidence. — Questions  of  law  and  fact  should  not  be  blended.^ *^  Hence  a  prayer 
for  instructions  which  blends  questions  as  to  the  sufficiency  of  the  evidence  with 
questions  as  to  its  admissibility,  is  properly  refused.  They  arise  in  different 
stages  of  the  trial,  and  cannot,  with  strict  propriety,  be  propounded  at  the 
same  time.'^^ 

14.  Instructions    Appealing   to    Sympathy   or     Prejudices    of    Jury. 

"While  every  appeal  by  the  court  to  the  passions  or  prejudices  of  the  jury  should 
be  promptly  rebuked  and  it  is  the  imperative  duty  of  the  reviewing  court  to  take 
care  that  wrong  is  not  done  in  this  way,'-  yet  simply  because  an  instruction  ap- 
peals to  the  sympathy  or  prejudices  of  the  jury  it  is  not  necessarily,  for  this 
reason,  erroneous."^ 

15.  Invasion  of  Province  of  Jury — a.  In  General. — Since  the  rule  is  well 
settled  that  the  decision  of  questions  of  fact  is  for  the  jury,'''-*  it  is  reversible 
error  for  the  court  fo  withdraw  such  matters  from  their  consideration.'^^  /i^^^ 
though  where  there  is  no  evidence  tending  to  prove  a  particular  fact,  the  courts 


69.  Rule  in  criminal  cases. — Coffin  v. 
United  States,  162  U.  S.  664,  40  L-  Ed. 
1109. 

Absence  of  several  motives  for  the 
crime. — On  a  criminal  charge,  the  accused 
cannot  properly  single  out  the  absence  of 
one  of  several  possible  motives  for  the 
commission  of  an  offense,  isolate  it  in  an 
instruction  from  all  the  other  facts  of  the 
case,  and  demand  that  the  court  instruct 
the  jury  as  to  the  weight  to  be  given  this 
particular  fact,  independent  of  all  the 
other  proof  in  the  case.  Coffin  v.  United 
States,   162  U.   S.   664,  675,  40   L.    Ed.   1109. 

70.  Law  and  fact  must  not  be  blended 
in  the  instructions. — Urtetiqui  v.  D'Arcy, 
9  Pet.  692,  9  L.  Ed.  276. 

71.  Blending  questions  as  to  admissi- 
bility with  questions  as  to  sufficiency  of 
evidence. — Columbian  Ins.  Co.  v.  Law- 
rence, 2  Pet.  25,  7  L.  Ed.  335. 

72.  Appeals  to  the  passion  or  prejudice 
of  the  jury  should  be  rebuked. — Hickory 
V.  United  States,  160  U.  S.  408,  425,  40  L. 
Ed.  474;  Reynolds  v.  United  States,  98  U. 
S.   145,   168,   25   L.   Ed.  244. 

73.  Instructions  that  appeal  to  the  sym- 
pathy of  the  jury. — The  court  told  the 
jury  to  "consider  what  are  to  be  the  con- 
quences  to  the  innocent  victims  of  this 
delusion  (the  doctrine  of  polygamy).  As 
this  contest  goes  on  they  multiply,  and 
there  are  pure-minded  women  and  there 
are  innocent  children — innocent  in  a  sense 
even  beyond  the  degree  of  the  innocence 
of  childhood  itself.  These  are  to  be  the 
sufferers;  and  as  jurors  fail  to  do  their 
duty,  and  as  these  cases  come  up  in  the 
territory  of  Utah,  just  so  do  these  vic- 
tims multiply  and  spread  themselves  over 
the  land."  Held,  that  the  charge  was  not 
improper.  "While  every  appeal  by  the 
court  to  the  passions  or  the  prejudices  of 
a  jury  should  be  promptly  rebuked,  and 
while  it  is  the  imperative  duty  of  a  re- 
viewing court  to  take  care  that  wrong  is 
not  done  in  this  way,  we  see  no  just  cause 
for  complaint  in  this  case."     Reynolds  v. 


United  States,  98  U.  S.  145,  168,  25  L.  Ed. 
244,  approved  in  Hickory  v.  United  States, 
160  U.   S.  408,  425,  40   L.   Ed    474 

74.  See  the  title  EVIDENCE,  vol.  5,  p. 
1055.  ^ 

75.  Reversible  error  to  withdraw  ques- 
tions of  fact  from  jury.— United  States  v. 
Tillotson,  12  Wheat.  180,  6  L.  Ed.  594; 
Jewell  V.  Jewell,  1  How.  219,  11  L  Ed 
108;  The  City  v.  Babcock,  3  Wall.  240,  18 
L.  Ed.  31;  Higgins  v.  McCrea,  116  U.  S. 
671,  29  L.  Ed.  764;  Clement  v.  Packer 
125  U.  S.  309,  31  L.   Ed.  721. 

What  amounts  to  justification. — If  the 
facts  stated  in  a  special  plea  do  not 
amount,  in  law,  to  a  justification,  yet,  if 
issue  be  joined  thereon,  and  the  facts  be 
proved,  as  stated,  it  is  error  in  the  judge, 
to  instruct  the  jury,  that  the  facts  so 
proved  do  not  in  law  maintain  the  issue 
on  the  part  of  the  defendant.  Otis  v. 
Watkins,  9    Cranch   339,   3   L-    Ed.   752. 

Where  the  burden  of  proof  of  certain 
specific  defenses  set  up  by  the  defendant 
is  on  him,  and  the  evidence  presents  con- 
tested facts,  an  absolute  direction  from 
the  court,  that  the  matters  produced  and 
read  in  evidence  on  the  part  of  the  defend- 
ant were  sufficient  in  law  to  maintain  the 
issue  on  his  part,  and  that  the  jury  ought 
to  render  their  verdict  in  favor  of  the  de- 
fendant, is  erroneous;  and  a  judgment 
rendered  upon  a  verdict  purporting  to  have 
been  given  under  such  a  charge,  will  be 
reversed,  although  the  record  was  made 
up  as  upon  bill  of  exceptions  taken  at  a 
trial  before  the  jury  upon  the  matters  in 
issue — no  snch  trial  ever  having  taken 
place,  and  the  case  having  assumed  that 
shape,  by  the  agreement  of  the  parties, 
in  order  to  take  the  opinion  of  the  court 
upon  certain  questions  of  law.  United 
States  V.  Tillotson,  12  Wheat.  ISO,  6  L. 
Ed.  594. 

The  jury  "ought  to  presume"  is  erro- 
neous.— An  instruction  to  the  jury  that  if 
from  the  evidence  they  find  certain  fa'-ts 
"they   ought   to   presume,"   is   unjustifiable 
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are  bound  so  to  instruct  the  jury  when  requested/^  yet  they  cannot  legally  give 
any  instruction  which  shall  take  from  the  jury  the  right  of  weighing  what  ef- 
fect the  evidence  shall  haveJ'^     The  court  ought  not  to  instruct,  and  indeed,  can- 


on the  part  of  the  court.  If  the  instruc- 
tion had  merely  asked  that  the  jury  might 
presume,  or  were  at  liberty  to  presume, 
etc.,  upon  the  facts  and  circumstances  so 
stated,  there  would  not  have  been  any 
just  objection,  but  when  it  goes  further 
and  insists  that  the  jury  "ought  to  pre- 
sume," this  in  truth  will  remove  the  whole 
matter  of  fact  from  the  jury,  and  compels 
them  to  decide  the  point  as  a  conclusive 
presumption  of  law.  Columbia  Ins.  Co. 
V.   Lawrence.  10   Pet.   507.  9  L.   Ed.   512. 

"You  must  judge  whether  he  should  be 
believed." — Upon  the  trial  of  an  indict- 
ment under  §  5286  of  the  Revised  Statutes 
making  it  a  high  misdemeanor  to  fit  out 
a  military  expedition  against  a  foreign 
country  at  peace  with  the  United  States, 
objection  was  made  because  the  court, 
when  referring  to  the  captain's  testimony 
that  "he  was  ignorant  of  the  service  re- 
quired of  him  until  he  reached  the  point 
r^ar  Barnegat,"  said:  "You  must  judge 
whether  he  should  be  believed  or  not, 
and  from  all  the  evidence  must  determine 
whether  the  defendants  left  here  with  the 
knowledge  of,  and  provision  for,  what 
they  were  about  to  do."  Held,  whether 
exception  was  taken  to  this  part  of  the 
charge  or  not,  "we  cannot  say  that  the 
trial  judge  was  not  justified  in  that  remark 
in  view  of  all  the  facts  and  circumstances." 
Wiborg  V.  United  States,  163  U.  S.  632. 
6.-6,  41  L.  Ed.  289.  See  the  title  NEU- 
TRALITY. 

76.  As  to  directing  verdict,  see  the  title 
VERDICT. 

77.  Instructions  cannot  take  from  jury 
right  to  weigh  evidence. — Greenleaf  v. 
Birth,  9  Pet.  292,  9  L.  Ed.  132;  Scott  v. 
Lloyd,  9  Pet.  418,  445,  9  L.  Ed.  178;  Stro- 
tber  V.  Lucas,  12  Pet.  410,  9  L.  Ed.  1137; 
Mutual  Life  Ins.  Co.  v.  Snyder,  93  U.  S. 
393,  23  L.  Ed.  887;  Bamberger  v.  School- 
field,   160  U.    S.   149,   40   L.   Ed.   374. 

If,  in  any  case,  in  which  testimony  was 
offered  by  the  plaintiff,  the  court  ought 
to  instruct  the  jury  that  he  had  no  right 
to  recover,  such  instruction  certainly 
cught  not  to  be  granted,  if  any  possible 
construction  of  the  testimony  would  sup- 
port the  action.  Bank  v.  Triplett,  1  Pet. 
25.   7   L.   Ed.  37. 

.^.n  instruction  prayed  the  court  that 
if  the  other  party  offers  no  other  evi- 
dence on  the  issue  joined  on  the  defend- 
ant's plea,  than  there  is  now  before  the 
court,  then  the  other  party  is  entitled  to 
a  verdict  if  the  jury  believe  their  evidence, 
is  erroneous,  as  being  an  invasion  of  the 
province  of  the  jury  to  pass  upon  the 
weight  and  effect  of  the  evidence.  Urteti- 
qui  V.  D'Arcy,  9   Pet.  692,  9   L.    Ed.  276. 

Certainty  and  definiteness  of  evidence. — 
In  trials  at  law,  while  it  is  invarial)]y  true 
that  decisions   on   the   weight   of   the   evi- 


dence belong  exclusively  to  the  jury,  it  is 
equally  true  that  whenever  instructions 
upon  evidence  are  asked  from  the  court 
to  the  jury,  it  is  the  right  and  duty  of  the 
former  to  judge  of  the  relevancy,  and  by 
necessary  implication,  to  some  extent, 
upon  the  certainty  and  definiteness  of  the 
evidence  proposed.  Roach  v.  Hulings,  16» 
Pet.  319,  10  L.  Ed.  079. 

"Competent  to  infer  from  the  said  evi- 
dence."— An  instruction  to  the  jury  in  the 
following  words,  "that  it  was  competent 
for  them  to  infer  from  the  said  evidence, 
etc.,"  is  manifestly  wrong,  for  it  requires 
the  court  to  decide  upon  the  weight  of 
evidence,  and  to  take  from  the  jury  the 
right  to  ascertain  that  which  is  peculiarly 
within  their  province,  for  themselves. 
United  States  v.  Jones,  8  Pet.  399,  8  L- 
Ed.    988. 

Credibility  of  testimony. — A  court  can- 
not be  required  to  give  an  instruction  to- 
the  jury  as  to  the  relation,  right  and  cred- 
ibility of  the  testimony  adduced  by  the 
parties  in  a  cause.  Van  Ness  v.  Pacard. 
2  Pet.  137,  7X.  Ed.  374. 

If  there  is  any  evidence,  it  is  impropei 
for  the  court  to  withdraw  the  question 
of  its  credibility  from  the  jury.  Chirac  v. 
Reinecker,   2   Pet.   613,   7   L.   Ed.   538. 

Instructions  held  to  invade  province  of 
jury — Presumption  as  to  legitimacy. — It 
is  error  to  instruct  a  jury  that  if  a  man 
and  woman  live  together  as  husband  and 
wife  and  the  man  acknowledge  the  woman 
as  his  wife  and  always  treat  her  as  such, 
and  acknowledge  and  treat  the  children 
which  she  bore  him  as  his  children  and  per- 
mit them  to  be  called  by  his  name,  then 
that  the  presumption  of  law  is  in  favor 
of  their  legitimacy.  The  question  of  legit- 
imacy, under  such  circumstances  is  a 
question  for  the  jury;  the  law  making  nO' 
presumptions  about  it.  Blackburn  v.  Craw- 
fords,  3  Wall.  175,  18  L.  Ed.  186.  See  the 
title  BASTARDY,  vol.  3,  p.  204. 

Flight  as  evidence  of  guilt. — An  instruc- 
tion which  says  in  efifect  that  no  one  who 
is  conscious  of  innocence  would  resort 
to  concealment  or  flight  is  clearly  impar- 
tial and  erroneous.  It  magnifies  and  dis- 
tracts the  proving  power  of  the  facts  in 
regard  to  such  concealment  and  flight, 
and  practically  takes  them  from  the  prov- 
ince of  the  jury.  Hickory  v.  United  States,. 
160  U.  S.  408,  423,  40  L.  Ed.  474,  followed 
in  Alberty  v.  United  States,  162  U.  S.  499,. 
500,  40  L.  Ed.  1051;  Starr  v.  United  States,. 
164  U.  S.  627,  632,  41  L-  Ed.  577,  cited  in 
Allen  V.  United  States,  164  U.  S.  492,  499,. 
41  L.  Ed.  528,  and  Bird  v.  United  States, 
187  U.  S.  118,  131,  47  L.  Ed.  100,  where 
the  language  is  held  to  bring  the  fact  of 
flight  fairly  and  properly  before  the  jury, 
as  a  mere  circumstance  to  be  weighed  by 
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not  instruct  on  the  sufficiency  of  evidence.    \\'here  there  is  evidence  on  the  point, 


them.  See  the  title  CRIMINAL  LAW, 
vol.  5,  p.  122. 

As  to  when  accused  is  in  danger  of  life 
and  limb. — On  a  charge  of  murder,  it  is 
a  question  peculiarly  for  the  jury  to  say 
whether  the  accused  had  a  right,  when  de- 
fending himself  from  an  attack  made  by 
several  persons  using  sticks,  to  consider 
himself  in  danger,  of  life  or  limb;  and  an 
instruction  that  there  can  be  no  question 
of  self-defense,  based  on  the  assumption 
that  sticks  may  never  become  deadly 
weapons,  is  erroneous.  Allen  v.  United 
States,  157  U.  S.  675,  679,  39  L.  Ed.  854. 
See   the  title    HO:\IICIDE,  vol.   6,  p.   695. 

Evidence  of  self-defense. — On  an  issue 
of  self-defense,  an  instruction  that  "the 
question  is  to  be  finally  passed  upon  by 
the  juries  of  the  country,  and  by  you  in 
this  case,  and  you  must  have  something 
more  tangible,  more  real,  more  certain, 
than  that  which  is  a  simple  declaration 
■of  the  party  who  slays,  made  in  your  pres- 
ence by  him  as  a  witness  when  he  is  con- 
fronted with  a  charge  of  murder.  All  men 
would  say  that.  No  man  created  would 
say  otherwise  when  confronted  by  such 
circumstances,  and  the  juries,  as  a  matter 
of  fact,  would  have  nothing  to  do  but  to 
record  the  finding  which  was  willed  or 
established  by  the  declaration  of  the  party 
who  did  the  killing," — is  an  improper  in- 
terference with  the  determination  of  the 
facts  by  a  jury,  to  which  parties  accused 
are  entitled.  Allison  z'.  United  States,  160 
U.  S.  203,  209,  40  L.  Ed.  395,  affirmed  in 
Hickory  v.  United  States,  160  U.  S.  408, 
424.   40   L.   Ed.   474. 

Formation  of  purpose  to  kill. — An  in- 
struction which  assumes  that  the  act  of 
defendant  in  arming  himself  showed  a 
purpose  to  kill  formed  before  an  actual 
afifray,  wrongfully  invades  the  province 
of  the  jury.  Gourko  v.  United  States,  153 
U.  S.  183.  38  L.  Ed.  680;  Thompson  v. 
United  States,  155  U.  S.  271,  283,  39  L. 
Ed.  146;  Allen  v.  United  States,  157  U. 
S.  675.  681,  39  L.  Ed.  854.  See  the  title 
HOMICIDE,  vol.   6,  p.   695. 

Determination  of  reasonable  compensa- 
tion.— To  instruct  a  jury  that  reasonable 
compensation  is  to  be  "determined  from 
the  evidence  offered,"  and  not  from  their 
own  knowledge  or  ideas  of  the  value  of 
particular  services,  is  to  invade  province 
of  the  jury  and  is  erroneous.  Head  z'.  Har- 
grave,    105    U.    S.    45,    47,    26    L.    Ed.    1028. 

Instructions  controlling  discretionary 
powers. — An  instruction  is  erroneous 
which  attempts  to  control  the  discretion- 
ary power  which  has  been  A-ested  by  con- 
gress in  the  jury,  to  decide  whether  the 
accused  should  or  should  not  be  capitally 
punished.  Winston  z'.  United  States,  172 
U.  S.  303.  313,  43  L.  Ed.  456.  See  the  title 
SENTENCE  AND  PUNISHMENT. 

Evidence  of  notice  of  custom. — An  in- 
struction   which    draws    the    evidence    of 


notice  of  a  custom  from  the  consideration 
of  the  jury  is  erroneous.  Bliven  v.  New 
England  Screw  Co.,  23  How.  420,  16  L. 
Ed.  510.  See  the  title  USAGES  AND 
CUSTOMS. 

Fraud  in  procurement. — Where  the  evi- 
dence tends  to  show  that  no  fraud  was 
practiced  by  the  defendant  in  procuring 
a  power  of  attorney,  and  the  charge  pro- 
ceeds on  this  assumption,  it  tending  to 
show  that  the  plaintiffs,  after  full  con- 
ference with  the  defendant,  consented  that 
he  might  secretly  conduct  the  negotia- 
tions for  the  sale,  that  he  might  manage 
the  sale  of  the  property  in  his  own  way, 
and  that  he  should  be  free  to  dispose  of 
his  own  half  as  he  pleased;  that,  in  case 
he  sold  their  half  for  $200,000,  he  might 
sell  his  own  half  for  any  price  he  could 
get,  it  was  error  to  charge  the  jury  that 
the  plaintiffs  were  entitled  to  recover,  un- 
less the  defendant  informed  the  plaintiffs 
at  what  price  he  could  sell  or  had  sold 
his  share,  and  they  renewed  their  consent 
that  he  might  retain  it.  The  effect  of  such 
charge  was  to  withdraw  from  the  jury 
all  the  evidence  tending  t-i  show  the  an- 
tecedent assent  of  the  plaintiffs,  fairly 
obtained,  to  the  sale  made  by  the  defend- 
ant, and  to  instruct  the  jury  that  nothing 
but  their  subsequent  assent  could  be  ef- 
fectual. Ranney  v.  Barlow,  112  U.  S.  207, 
214,  28  L.  Ed.  662.  See  the  title  FRAUD 
AND  DECEIT,  vol.  6,  p.  394. 

Partial  or  total  failure  of  consideration. 
— In  a  suit  upon  acceptances  amounting 
to  $4,500,  the  defendants  pleaded  as  a  set- 
off the  plaintiff's  draft  for  a  like  sum, 
which  had  been  indorsed  to  them  by  A., 
the  payee  thereof,  and  protested  for  non- 
payment. The  plaintiff  replied  that  his 
draft  was  given  as  a  part  of  the  proceeds 
of  a  discount  by  him  of  A.'s  draft  for 
$5,000,  which  had  been  procured  by  x\. 
upon  false  and  fraudulent  representations, 
and  that  the  consideration  for  it  had 
wholly  failed,  of  all  which  the  defendants, 
when  they  received  it,  had  notice.  There 
was  evidence  at  the  trial  that  the  plaintiff 
had,  in  a  suit  against  A.,  recovered  $4,000 
on  account  of  the  $5,000  draft.  The  court 
instructed  the  jury  that  the  issues  were 
those  tendered  by  the  plaintiff,  and  that, 
if  either  was  found  in  his  favor,  he  was 
entitled  to  recover.  Held,  that  while  the 
instruction,  so  far  as  given,  was  correct, 
its  general  effect  was  misleading,  as  it 
tended  to  withdraw  from  the  notice  of 
the  jury  the  evidence  that  the  failure  of 
consideration  for  the  plaintiff's  draft  was 
only  partial.  Hall  v.  Weare,  92  U.  S.  728, 
23   L.   Ed.   500. 

When  evidence  tends  to  prove  a  con- 
tract of  a  certain  character,  asserted  by 
a  party  before  a  jury,  a  court  should  either 
submit  the  evidence  on  the  point  to  the 
consideration  of  the  jury,  or  if,  in  the 
opinion  of  the  court,  there  are  no  material 
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the  court  may  be  called  on  to  instruct  the  jury  as  to  the  law,  but  it  is  for  them 
to  determine  on  the  effect  of  the  evidence.'' ^ 


extraneous  facts  bearing  on  the  question, 
and  the  contract  relied  on  must  be  de- 
termined by  a  commercial  correspondence 
alone,  then  interpret  this  correspondence, 
and  inform  the  jury  whether  or  not  it 
proves  the  contract  to  be  of  the  character 
contended  for  by  the  party.  Drakely  v. 
Gregg,  8  Wall.  242,  19  L.  Ed..  409. 

Accordingly,  the  federal  supreme  court 
reversed  a  judgment,  and  ordered  a  ve- 
nire de  novo  in  a  case  where,  in  its  opin- 
ion, the  evidence  below  tended  to  prove  a 
ratilication  and  adoption  by  one  person 
of  a  contract  made  by  another,  which 
ratilication  and  adoption  the  defendant 
maintained  that  the  evidence  did  prove, 
or,  at  least,  tended  to  prove.  The  federal 
supreme  court,  however,  in  the  reversal, 
carefully  avoided  the  expression  of  any 
opinion  as  to  whether  the  evidence,  which 
it  said  tended  to  prove  such  ratification 
and  adoption,  did,  or  did  not  actually 
prove  it.  Drakely  v.  Gregg,  8  Wall.  242, 
19   L.   Ed.  409. 

Instructions  held  not  to  invade  province 
of  jury. — Where  the  items  of  an  account 
staled  were  not  disputed,  but  were  ad- 
mitted, and  payment  of  the  same  de- 
manded, it  was  not  taking  the  question  of 
fact,  whether  the  account  was  a  stated 
account,  from  the  jury,  for  the  court  to 
mstruct  the  jury,  that  the  account  was  a 
stated  account.  Toland  v.  Sprague,  12  Pet. 
300,   9   L.    Ed.    1093. 

Instructions  as  to  lesser  offenses. — 
Where,  on  a  charge  of  murder,  there  is  no 
evidence  to  support  a  verdict  for  any 
lesser  ofifense  necessarily  included  in  that 
charged,  as  provided  for  in  §  1035  of  the 
Revised  Statutes,  it  is  not  invading  the 
jury's  province  to  instruct  them  "that  they 
could  not  consistently  with  the  law  aris- 
ing from  the  evidence  find  the  defendants 
guilty  of  manslaughter  or  of  any  offense 
less  then  the  one  charged;  that  if  the  de- 
fendants were  not  guilty  of  the  ofifense 
charged,  the  duty  of  the  jury  was  to  re- 
turn a  verdict  of  not  guilty.  No  instruc- 
tion was  given  that  questioned  the  right 
of  the  jury  to  determine  whether  the  wit- 
nesses were  to  be  believed  or  not,  nor 
whether  the  defendant  was  guilty  or  not 
guilty  of  the  offense  charged.  On  the  con- 
trary, the  court  was  careful  to  say  that 
the  jury  were  the  exclusive  judges  of  the 
facts,  and  that  they  were  to  determine — 
applying  to- the  facts  the  principles  of  law- 
announced  bv  the  court — whether  the  evi- 
dence established  the  guilt  or  innocence 
of  the  defendants  of  the  charge  set  out 
in  the  indictment."  Sparf  v.  United 
Stnt-f's,   1.56  T^.   S.   51,  106.  39  L.   Ed.  343. 

Weight  of  denial  by  witness. — Where  a 
corrt  in  an  indictment  charges  defendant 
with  facilitating  the  transportation  of 
opium,  and  the  court  refers  to  the  tes- 
timony of  a  certain  witness,   stating  that 


defendant  denies  any  knowledge  of  the 
transaction  as  testified  to  by  such  wit- 
ness, and  submitting  to  the  jury  the  ques- 
tion as  to  whether  this  denial  is  overcome 
by  the  government,  with  the  direction  that 
such  finding  would  be  inconsistent  with 
innocence;  held,  the  question  of  fact  was 
fairly  left  to  the  jury,  and  the  inference 
from  those  facts,  if  found  against  the  de- 
fendant, was  not  too  strongly  stated.  Dun- 
bar V.  United  Stales,  156  U.  S.  185,  198, 
39   L.   Ed.   390. 

Violation  of  neutrality  laws. — Upon 
the  trial  of  an  indictment  under  §  5286  of 
the  Revised  Statutes,  making  it  a  high 
misdemeanor  to  fit  >\iut  a  military  expedi- 
tion against  a  foreign  country  at  peace  with 
the  United  States,  Abjection  was  made 
because  the  court,  in  commenting  whether 
or  not  it  was  a  military  expedition,  said: 
"This  'would  seem  to  the  court  to  be 
free  from  reasonable  doubt.  The  ques- 
tion, however,  is  one  for  your  determina- 
tion alone,  and  I  submit  it  to  you  as 
such,  reminding  you  that  the  responsibility 
of  deciding  it  rests  upon  you  only.  If 
you  find  that  this  was  not  a  military  ex- 
pedition, or  rather  if  you  are  not  fully  sat- 
isfied that  it  was,  your  verdict  will  be  for 
defendants  without  going  further.'  Held: 
Clearly  the  observation  of  the  court  thus 
guarded  did  not  so  trespass  on  the  prov- 
ince of  the  jury  as  to  constitute  reversible 
error.  Simmons  v.  United  States,  162  U. 
S.  148,  155,  35  L.  Ed.  968."  Wiborg  v. 
United  States,  163  U.  S.  632,  656,  41 
L.  Ed.  289.    See  the  title  NEUTRALITY. 

Sufficiency  of  evidence  to  prove  mar- 
riage.— After  a  motion  by  defendant  for 
a  nonsuit  had  been  made  and  overruled, 
the  case  went  to  the  jury  upon  instruc- 
tions. Among  them  the  jury  were  further 
told,  that  "the  depositions  had  been  re- 
ferred to  the  court,  on  a  motion,  on  the 
part  of  the  defendant,  for  a  nonsuit,  for 
want  of  proof  of  heirship  and  intermar- 
riage of  the  daughters  of  Reynolds,  at  the 
date  of  the  demise,  1  January,  1815;  and 
that  it  seemed  to  the  court  that  William 
Rawle  (the  witness)  referred  to  the  per- 
sot<s  who  were  the  heirs  of  Reynolds  at 
the  time  of  his  death,  and  not  at  the  time 
the  deposition  was  taken,  and  refused  the 
nonsuit;  but  the  jurj^  were  not  bound  by 
the  construction  given  by  the  court,  and 
could  give  the  deposition  any  construc- 
tion they  saw  proper."  In  the  submission 
to  the  jury  of  the  question  of  fact, 
whether  or  not  the  evidence  proved  the 
marriage  before  that  time,  there  was  no 
interference  with  the  province  of  the  jury, 
or  violation  of  any  rule  of  law,  the  ques- 
tion having  been  left  open  for  their  find- 
ing. Garrard  v.  Reynolds.  4  How.  123.  11 
L.  Ed.  903.     See  the  title  MARRIAGE. 

78.  Court  cannot  instruct  on  sufficiency 
of  evidence. — Tayloe  v.  Riggs,  1  Pet.  591, 
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b.  Where  Evidence  Is  Conflicting.— But  where  there  is  evidence  tending  to 
prove  the  entire  issue,  it  is  not  competent  for  the  court,  although  the  evidence 
may  be  conflicting,  to  give  an  instruction  which  shall  take  from  the  iury  the 
right  of  weighing  the  evidence  and  determining  its  force  and  effect  for  the  rea 
son  that,  by  all  the  authorities,  they  are  the  judges  of  the  credibility  of  the  wit- 
nesses, and  the  force  and  effect  of  the  testimony." ^  Where  the  facts  in  the  case 
are  contested,  the  court  can  only  say  alternatively  what  is  the  law  of  the  case 
accordingly  as  the  jury  do  or  do  not  believe  the  facts.^o  But  to  caution  the  iurv 
where  the  evidence  is  conflicting,  that  in  coming  to  a  conclusion  they  should 
consider  the  testimony  m  the  light  of  their  own  experience  and  knowledc^e  is 
unobjectionable.*^^  ^^  ' 

c.  Instructions  as   to   Credibility   of   Witnesses— (1)    In    General— It    is    the 
jury's  right  to  pass  upon  the  credibility  of  witnesses,  and  where  they  are  other 
wise  competent,  it  is  reversible  error  for  the  court  to  withdraw  their  testimonv 
from  the  jury.82     But  it  is  not  error  for  a  court,  leaving  to  the  jury  the  cred 


7  L.  Ed.  275;  Greenleaf  v.  Birth,  9  Pet. 
292,  9  L.  Ed.  132;  Scott  v.  Lloyd,  9  Pet. 
418,  9  ly.  Ed.  178;  Chesapeake,  etc.,  Canal 
Co.  V.  Knapp,  9  Pet.  541,  568,  9  L.  Ed.  222; 
Walker  v.  Bank,  3  How.  61,  11  L.  Ed.  494. 

79.  Where  evidence  is  conflicting. — 
Clarke  v.  Courtney,  5  Pet.  319,  8  L.  Ed. 
140;  Bank  v.  Triplett,  1  Pet.  25,  31,  7  h. 
Ed.  37;  Greenleaf  v.  Birth,  9  Pet.  292,  299, 
9  L.  Ed.  132;  Weightman  v.  Washington, 
1  Black  39,  49,  17  L.   Ed.  52. 

80.  Manner  of  instructing  when  evi- 
dence is  conflicting. — Clarke  v.  Courtney, 
5  Pet.  319,  8  L.  Ed.  140;  United  States  v. 
Bank,  15  Pet.  377,  405,  10  L.  Ed.  774;  Rail- 
road Co.  V.  Pollard,  22  Wall.  341,  350,  22 
L.  Ed.  877;  Mutual  Life  Ins.  Co.  v.  Sny- 
der, 93  U.  S.  393,  23  L.   Ed.  887. 

It  is  proper  to  refuse  to  instruct  the 
jury  where  the  instructions  asked  for  in- 
volve matters  of  fact  in  controversy  be- 
fore the  jury  upon  which  it  is  exclusively 
their  province  to  decide.  If  an  opinion 
of  the  court  is  desired  in  point  of  law 
upon  the  assumed  facts,  the  proper  mode 
is  to  ask  the  court  to  instruct  the  jury, 
that  if  they  find  the  facts  to  be  as  as- 
sumed, then  the  law  is  as  stated  in  the  in- 
structions. Brown  v.  McGran,  14  Pet. 
479.  10  L.   Ed.  550. 

The  court  below  properly  refused  to 
give  an  instruction  declaring  that  a  fact 
was  established  by  unimpeached  and  un- 
contradicted testimony,  when  the  record 
disrloses  that  the  testimonv  touching  such 
asserted  fact  was  conflicting.  Mutual 
Liic  ins.  Co.  V.  Snyder,  93  U.  S.  393,  23  L. 
Ed.  887. 

Reversible  error. — Where  the  court 
takes  from  the  jury  the  decision  of  a 
question  concerning  which  the  evidence  is 
conflicting,  the  judgment  will  be  reversed. 
Manchester  v.  Ericsson,  105  U.  S.  247, 
34?,  26  L.  Ed.  1099. 

What  is  to  be  regarded  as  a  reasonable 
time  is,  when  the  facts  are  clear,  a  matter 
of  law.  Where  the  proofs  are  conflicting, 
it  is  a  mixed  one  of  law  and  fact;  and  in 
such  cases  the  court  should  instruct  the 
jury  upon  the   several   hypotheses   of  fact 


insisted    on    by    the    parties.      Wiggins    v. 
Burkham,   10  Wall.   129,   19  L.   Ed.   884 

81.  Instructions  to  jury  to  use  their  own 
experience  and  knowledge.— Jacksonville, 
etc.,  R.  &  Nav.  Co.  v.  Hooper,  160  U  S 
514,   530,  40   L.   Ed.   515. 

82.  Credibility  of  witnesses  for  the  jury 
—Reynolds  v.  United  States,  98  U  S  145 
25  L.  Ed.  244;  Hicks  v.  United  States,  150 

E-  ?•  ^?;o^^^o^^•  113^;  Starr  v.  United 
States,  153  U.  S.  614,  38  L.  Ed.  841-  Alli- 
son V.  United  States,  160  U.  S.  203, '40  L 
Ed.  395;  Hickory  v.  United  States, '16O  u" 
S.  408,  425,  40  L-  Ed.  474; -Smith  v.  United 
States  161  U.  S.  85,  40  L.  Ed.  626.  See 
the  title  EVIDENCE,  vol.  5,  p.   1059. 

The    heaping    up    of    injurious    epithets 
upon   defendant's   witnesses   by  the   judge 
in    a    homicide   trial,    coupled    with    an    in- 
junction  to   cast   their   testimony  aside   as 
"so      much      worthless      matter      invoked 
wrongfully,"   could   not   have   been   under- 
stood   by    the    jury    otherwise    than    as    a 
command   to   disregard    the   testimony   in- 
troduced in  behalf  of  defendant,  and  is  an 
erroneous     interference     with     the     jury's 
right   to  pass  upon   the  credibiHty  of  wit- 
nesses.    Smith  V.  United  States,  161  U    S 
85,  89,  40  L.  Ed.  626,  followed  in  Brown  v 
United    States,    ]64    U.    S.    221,    225,    41    L 
Ed.  410,  citing  Hicks  v.  United  States,  150 
U.   S.  443,  37  L.   Ed.   1137:   Starr  v.  United 
States,  153  U.  S.  614,  38  L.   Ed.  841;  Alli- 
son V.  United  States,  160  U.  S.   203  '40  L 
Ed.   395.     See  the  title  HOMICIDE    vol" 
6,  p.  695. 

Credibility    of    testimony    of    accused. 

The  accused  offered  himself  as  a  witness 
in  his  own  behalf.  The  court,  charging 
the  jury,  said:  "The  defendant  has 
gone  upon  the  stand  in  this  case 
and  rnade  his  statement.  You  are 
to  weigh  its  reasonableness,  its  prob- 
ability, its  consistency,  and  above  all  you 
consider  it  in  the  light  of  the  other  evi- 
dence in  the  light  of  the  other  facts. 
If  he  is  contradicted  by  other  reliable 
facts,  that  goes  against  him,  goes  against 
his  evidence.  You  may  explain  it  perhaps 
on  the  theory  of  an  honest  mistake  or  a 
case    of    forgetfulness,    but    if    there    is    a 
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ibility  of  the  testimony  and  their  beUef  of  certain  material  facts,  to  instruct  the 
jury  that  they  must,  if  they  so  beheve,  find  for  one  party,  though  this  may  be 
all  that  is  in  contest.^^  Nor  is  it  necessarily  error  for  a  court  to  instruct  the 
jury  that  if  the  testimony  of  a  certain  witness  is  beheved  it  will  establish  a 
specified  fact,  leaving  to  the  jury  to  believe  or  disbelieve  the  witness.  The 
propriety  of  such  instruction  depends  upon  the  fullness,  certainty  and  clearness 
of  the  testimony  of  the  witness  upon  the  point  in  issue. s-*  And  if  any  witness 
for  the  government  is  disclosed  to  have  great  feeling  or  large  interest  against 
the  defendant,  the  court  may,  in  the  interest  of  justice,  call  the  attention  of  the 


conflict  as  to  material  facts  between  his 
statements  and  the  statements  of  the 
other  witnesses  who  are  telling  the  truth, 
then  you  would  have  a  contradiction  that 
would  weigh  against  the  statements  of  the 
defendants  as  coming  from  such  wit- 
nesses." Held,  that  this  was  an  er- 
roneous instruction,  because  it  tended 
to  defeat  that  wise  and  humane  provision 
of  the  law  that  "the  person  charged  shall 
at  his  own  request  but  not  otherwise  be  a 
competent  witness."  The  policy  of  this 
enactment  should  not  be  defeated  by  un- 
due comment  by  the  trial  judge.  Hicks  v. 
United  States,  150  U.  S.  443,  451,  452,  37 
L.  Ed.  1137. 

In  a  trial  for  murder,  defendant  testify- 
ing in  his  own  behalf,  the  court  instructed 
the  jury  as  follows:  "Bearing  in  mind 
that  he  stands  before  you  as  an  interested 
witness,  while  these  circumstances  are  of 
a  character  that  they  cannot  be  bribed, 
that  cannot  be  dragged  into  perjury,  they 
cannot  be  seduced  bv  bribery  into  perjury, 
but  they  stand  so  bloody,  naked  facts  be- 
fore you.  speaking  for  Joseph  Wilson  and 
justice,  in  opposition  to  and  confronting 
this  defendant,  who  stands  before  you  as 
an  interested  party;  the  party  who  has  in 
this  case  the  largest  interest  a  man  can 
liave  in  any  case  upon  earth."  Held,  that 
such  denunciation  of  the  testimony  of  an 
accused  was  without  legal  warrant,  and 
that  the  said  instruction  was  erroneous. 
Hickory  v.  United  States,  160  U.  S.  408, 
424.  425.  40  L.   Ed.   474. 

8^.  Unobjectionable  instructions  as  to 
credibility  of  witnesses. — Bliven  v.  New 
England  Screw  Co..  23  How.  420.  16  L. 
Ed.  510;  Stitt  V.  Huidekopers,  17  Wall. 
394.  21   L.  Ed.  644. 

Where  the  instruction  as  requested  read 
as  follows:  The  jury  are  instructed  that 
there  is  no  testimony  in  this  case  tending 
to  rebut  the  testimony  of  the  witness 
John  H.  Walter  that  he  never  conveyed 
lot  10  in  controversy  in  this  case  to  any 
person  other  than  the  conveyance  by  the 
deed  to  plaintiffs  Charles  M.  N.  Latimer, 
Lucv  T.  Davis,  and  others,  and  the  jury 
would  not  be  justified  in  finding  to  the 
contrary."  and  the  court  struck  out 
the  words:  "and  others,  and  the  jury 
would  not  be  justified  in  finding  to  the 
<:ontrar3'."  and  inserted  instead,  "and  the 
weight  to  be  given  his  testimony  is  a 
proper  question  for  the  jury,"  it  was  held 


not  error  to  refuse  the  instruction  as  re- 
quested because  it  assumed  the  credibility 
of  the  witness,  but  as  modified,  the  ques- 
tion was  submitted  to  the  jury,  who  were 
the  judges  of  it,  and  it  cannot  be  pre- 
sumed that  the  jury  misunderstood  the 
court  or  believed  a  discrimination  was  in- 
tended. Davis  V.  Coblens,  174  U.  S.  719, 
727,  43  L.   Ed.  1147. 

Notice  of  custom. — To  instruct  the  jury 
that  the  evidence  if  true  showed  notice  of 
a  custom,  does  not  withdraw  the  credi- 
bility of  witnesses  from  the  jury.  Bliven 
V.  New  England  Screw  Co.,  23  How.  420. 
16  E.  Ed.  510.  See  the  title  USAGES 
AND  CUSTOMS. 

84.  Russell  v.  Ely,  2  Black  575,  17  L 
Ed.  258. 

It  is  within  the  province  of  the  court  to 
call  the  attention  of  the  jury  to  any  mat- 
ters which  legitimately  afifect  the  testi- 
mony and  credibility  of  a  witness.  This 
does  not  imply  that  the  court  may  arbi- 
trarily single  out  his  testimony  and  de- 
nounce it  as  false,  nor  does  the  fact  that 
he  is  a  defendant  condemn  him  as  un- 
worthy of  belief,  but  at  the  same  time  it 
creates  an  interest  greater  than  that  of 
any  other  witness,  and  to  that  extent  ef- 
fects the  question  of  credibility.  It  is, 
therefore,  a  matter  properly  to  be  sug- 
gested by  the  court  to  the  jury.  But  the 
limits  of  suggestion  are  the  same  in  re- 
spect to  him  as  to  others.  Reagan  f. 
United  States,  157  U.  S.  301,  305,  39  L.  Ed. 
709;  Johnson  v.  United  States,  157  U.  S. 
320,  326,  39  L.  Ed.  717. 

Inconsistent  statements  in  negligence 
cases. — Where  in  an  action  to  recover 
damages  for  negligent  injuries  to  the 
plaintiff,  he  has  made  at  the  time  of  the 
accident  statements  to  the  effect  that  the 
injury  was  due  to  his  own  fault,  an  in- 
struction to  the  jury  that  "the  shock  and 
pain  may  have  the  effect  of  rendering  the 
man  quite  incapable  of  telling  just  how 
the  thing  took  place,  so  if  you  find  the 
man  at  different  times  making  somewhat 
different  statements,  it  does  not  at  all  fol- 
low that  it  was  his  intention  to  mislead," 
does  not  invade  the  province  of  the  jury 
to  determine  the  credit  to  be  given  to  the 
plaintiff's  various  contradictory  state- 
ments. Inland,  etc.,  Co.  v.  Tolson,  139  U. 
S.  551,  557,  35  L-  Ed.  270. 
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jury  to  the  extent  of  that  feehng  or  interest  as  affecting  his  credibility.^^  In 
the  same  manner  in  behalf  of  the  government,  the  court  may  charge  the  jury 
that  the  peculiar  and  deep  interest  which  the  defendant  has  in  the  result  of 
the  trial  is  a  matter  affecting  his  credibility,  and  to  be  carefully  considered  by 
them.*^ 

(2)  Uncorroborated  Testimony  of  Accomplices. — On  behalf  of  the  defend- 
ant it  is  its  duty  to  caution  the  jury  not  to  convict  upon  the  uncorroborated  tes- 
timony of  an  accomplice. ^^ 

d.  Mixed  Questions  of  Lazv  and  Fact. — -Where  the  instructions  are  some  of 
them  mixed  questions,  involving  fact  with  law,  and  requiring  the  court  to  decide 
the  fact,  and  then  to  declare  the  law  upon  that  fact,  they  are  properly  refused.^^ 

e.  Right  of  Court  to  Express  Its  Opinion  as  to  the  Weight  of  the  Evidence 
—  (1)  The  Rule  Prevailing  in  the  State  Courts. — The  practice  in  this  respect 
differs  in  different  states.  In  some  of  them  the  court  neither  sums  up  the  evi- 
dence in  a  charge  to  the  jury  nor  expresses  an  opinion  upon  a  question  of  fact. 
Its  charge  is  strictly  confined  to  questions  of  law,  leaving  the  evidence  to  be 
discussed  by  counsel,  and  the  facts  to  be  decided  by  the  jury  without  com- 
mentary or  opinion  by  the  court.^^  But  in  most  of  the  states  the  practice  is 
otherwise;    and  they  have  adopted  the  usages  of  the  English  courts  of  justice, 


83.  Court  may  call  attention  to  natural 
tias  of  witness. — Reagan  v.  United  States, 
157  U.  S.  301,  311,  39  L.  Ed.  709. 

The  court  is  not  at  liberty  to  charge  the 
jury  directly  or  indirectly  that  the  de- 
fendant is  to  be  disbelieved  because  he  is 
a  defendant,  for  that  would  practically 
take  away  the  benefit  which  the  law 
grants  when  it  gives  him  the  privilege  of 
being  a  witness.  On  the  other  hand,  the 
court  may,  and  sometimes  ought,  to  re- 
mind the  jury  that  interest  creates  a  mo- 
tive for  false  testimony;  that  the  greater 
the  interest  the  stronger  is  the  tempta- 
tion, and  that  the  interest  of  the  defendant 
in  the  result  of  the  trial  is  of  a  character 
possessed  by  no  other  witness,  and  is 
therefore  a  matter  which  may  seriously 
affect  the  credence  that  shall  be  given  to 
liis  testimony.  The  court  should  be  im- 
partial between  the  government  and  the 
defendant.  Reagan  v.  United  States,  157 
U.  S.  301,  310,  39  L.  Ed.  709. 

86.  Reagan  v.  United  States,  157  U.  S. 
301,  311,  39   L.   Ed.   709. 

The  following  instruction  was  held  un- 
objectionable: "You  should  especially 
look  to  the  interest  which  the  respective 
witnesses  have  in  the  suit  or  in  its  result. 
Where  the  witness  has  a  direct  personal 
interest  in  the  result  of  the  suit  the  temp- 
tation is  strong  to  color,  pervert,  or  with- 
hold the  facts.  The  law  permits  the  de- 
fendant, at  his  own  request,  to  testify  in 
his  own  behalf.  The  defendant  here  has 
availed  himself  of  this  privilege.  His  tes- 
timony is  before  you  and  you  must  deter- 
mine how  far  it  is  credible.  The  deep 
personal  interest  which  he  may  have  in 
the  result  of  the  suit  should  be  considered 
by  the  jury  in  weighing  his  evidence  and 
in  determining  how  far  or  to  what  extent, 
if  at  all,  it  is  worthy  of  credit."  Reagan 
V.  United  States,  157  U.  S.  301,  304.  39  L. 
Ed.  709,  approved  in  Johnson  v.  United 
States,  157  U.  S.  320,  39  L.  Ed.  717. 
7  U  S  Enc— 4 


In  a  trial  for  murder,  in  which  the  ac- 
cused testified  in  his  own  behalf,  the 
court  after  charging  the  jury  as  to  cer- 
tain general  rules  for  weighing  the  evi- 
dence of  any  witness,  saying  among  other 
things  you  are  simply  to  weigh  that  evi- 
dence in  connection  with  the  statements 
of  the  other  witnesses  in  the  case, 
whether  it  is  the  defendant  or  anybody 
else;  gave  the  following  instruction:  "The 
defendant  goes  upon  the  stand  before  you 
and  he  makes  his  statement;  tells  his 
story.  Above  all  things  in  a  case  of  this 
kind  you  are  to  see  whether  that  state- 
ment is  corroborated  substantially  and  re- 
liably by  the  proven  facts;  if  so,  it  is 
strengthened  to  the  extent  of  its  corrobo- 
ration. If  it  is  not  strengthened  in  that 
way,  you  are  to  weigh  it  by  its  own  inher- 
ent truthfulness,  its  own  inherent  proving 
power  that  inay  belong  to  it."  Held,  that 
the  court  committed  no  error  in  giving 
said  instruction.  Johnson  v.  United 
States,  157  U.  S.  320,  325,  326,  39  L.  Ed. 
717. 

87.  Cautioning  jury  against  uncorrobo- 
rated testimony  of  an  accomplice. — Rea- 
gan V.  United  States,  157  U.  S.  301,  310, 
39  L.  Ed.  709.  See  the  title  ACCOM- 
PLICES AND  ACCESSORIES,  vol.  1, 
p.  63. 

88.  Instructions  involving  mixed  ques- 
tions of  law  and  fact. — Reynolds  v.  McAr- 
thur,  2   Pet.  417,  7  L.  Ed.  470. 

The  question,  whether  certain  imported 
goods  were  similar  to  certain  other  goods 
described  in  the  revenue  law,  for  the  pur- 
poses of  customs  duties,  is  a  mixed  ques- 
tion of  law  and  fact,  and  cannot,  by  the 
mere  charge  of  the  court,  be  wholly  with- 
drawn from  the  jurv.  Earnev  v.  Schmei- 
der.  9  Wall.  248,  19  L.  Ed.  648. 

89.  Right  of  court  to  sum  up  evidence. — 
IVTitrhell  V.  Harmony,  13  How.  115,  131,  14 
L.  Ed.  75. 
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where  the  judge  always  sums  up  the  evidence,  and  points  out  the  conclusions- 
which  in  his  opinion  ought  to  be  drawn  from  it;  submitting  ihem,  however,  tc 
the  consideration  and  judgment  of  the  jury.^'^ 

(2)  The  Rule  Prevailing  in  the  Federal  Courts — aa.  Earlier  Doctrine. — The 
rule  as  laid  down  in  the  earlier  cases  seems  to  be  that  even  the  federal  courts 
could  not  express  an  opinion  at  all  upon  the  nature,  weight  and  effect  of  the 
evidence  before  the  jury.''^ 

bb.  Present  Doctrine — aaa.  In  General. — But  the  rule  is  well  settled  now 
that  in  the  courts  of  the  United  States,  the  judge,  in  submitting  a  case  to  the 
jury,  may,  at  his  discretion,  whenever  he  thinks  it  necessary  to  assist  them  in 
arriving  at  a  just  conclusion,  comment  upon  the  evidence,  call  their  attention 
to  parts  of  it  which  he  thinks  important,  and  express  his  opinion  upon  the  facts , 
and  the  expression  of  such  an  opinion,  when  no  rule  of  law  is  incorrectly 
stated,  and  all  matters  of  fact  are  ultimately  submitted  to  the  determination  of 
the  jury,  cannot  be  reviewed  on  writ  of  error.^^     ^^d  this  rule  applies  both  in. 


90.  In  most  states  the  court  may  sum 
up  the  evidence. — Mitchell  v.  Harmony, 
13  How.   115,  131,  14  L.   Ed.  75. 

81.  Early  rule  as  to  expressions  of  opin- 
ion of  court. — An  instruction  which  calls 
upon  the  court  to  express  an  opinion 
upon  the  nature,  weight  and  effect  of  the 
evidence  before  the  jury,  is  properly  re- 
fused. The  whole  evidence  being  before 
the  jury,  it  is  their  exclusive  right  to  de- 
cide for  themselves  upon  its  credit  and 
cogency.  Kelly  v.  Jackson,  6  Pet.  623,  8 
L.  Ed.  523. 

An  instruction  that  requires  the  court 
to  give  an  opinion  upon  matters  of  evi- 
dence proper  for  the  consideration  of  the 
jury,  and  which  might  be  fairly  open  to 
controversy  before  them,  is  properly  de- 
nied. Clarke  v.  Courtney,  5  Pet.  319,  355, 
8   L.   Ed.   140. 

Character  of  evidence. — Whenever  evi- 
dence is  offered  to  the  jury,  which  is  in  its 
nature  prima  facie  proof,  or  presumptive 
proof,  its  character,  as  such,  ought  not 
to  be  disregarded;  and  no  court  has  a 
right  to  direct  the  jury  to  disregard  it, 
or  to  view  it  under  a  different  aspect  from 
that  in  which  it  is  actually  presented  to 
them.  Whatever  just  influence  it  may 
derive  from  that  character,  the  jury  have 
a  right  to  give  it;  and  in  regard  to  the 
order  in  which  they  shall  consider  the 
evidence  in  a  cause,  and  the  manner  in 
which  they  shall  weigh  it,  the  law  has 
submitted  it  to  them  to  decide  for  them- 
selves; and  any  interference  with  this 
right  would  be  an  invasion  of  their 
privilege  to  respond  to  matters  of  fact. 
Crane  v.  Morris,  6  Pet.  598,  621,  8  L.  Ed. 
514. 

92.  Federal  judges  may  comment  upon 
the  evidence  and  express  their  opinion 
upon  facts. — Vicksburg,  etc.,  R.  Co.  v. 
Putnam,  118  U.  S.  545,  30  L.  Ed.  257, 
citing  Carver  v.  Astor,  4  Pet.  1,  80,  7  L. 
Ed.  761;  Magniac  v.  Thomson,  7  Pet.  348, 
390,  8  L.  Ed.  709;  Mitchell  v.  Harmony, 
13  How.  115,  131,  14  L.  Ed.  75; 
Transportation  Line  v.  Hope,  95  U.  S.  297, 
802,  24  L.  Ed.  477;  Insurance  Co.  v.  Trefz, 
104   U.    S.    197,   26   L.    Ed.    708;    St.    Louis, 


etc.,  Railway  v.  Vickers,  122  U.  S.  360, 
30  L.  Ed.  461;  United  States  v. 
Philadelphia,  etc.,  R.  Co.,  123  U.  S.  113,  31 
L.  Ed.  138;  Williams  v.  Conger,  125  U. 
S.  397,  421,  31  L.  Ed.  778;  Rucker  v. 
Wheeler,  127  U.  S.  85,  93,  32  L.  Ed.  102; 
Lovejoy  V.  United  States,  128  U.  S.  171,. 
32  L.  Ed.  389;  Haines  v.  McLaughlin,  135 
U.  S.  584,  597,  34  L.  Ed.  290;  Baltimore, 
etc.,  R.  Co.  V.  Fifth  Baptist  Church,  137 
U.  S.  568,  574,  34  L-  Ed.  784;  Doyle  z: 
Union  Pac.  R.  Co.,  147  U.  S.  413,  37  L 
Ed.  223;  Lincoln  v.  Power,  151  U.  S.  436. 
38  L.  Ed.  224;  Cincinnati,  etc.,  Gas 
Illuminating  Co.  v.  Western,  etc.,  Co.. 
152  U.  S.  200,  210,  38  L.  Ed.  411;  Starr 
V.  United  States,  153  U.  S.  614,  624,  3S 
L.  Ed.  841;  Allis  V.  United  States,  155  U. 
S.  117,  123,  39  L.  Ed.  91;  Capital  Traction. 
Co.  V.  Hof,  174  U.  S.  1,  16,  43  L-  Ed. 
873. 

On  this  subject,  the  federal  supreme 
court  said  in  Vicksburg,  etc.,  R.  Co.  v. 
Putnam,  118  U.  S-  545,  553,  30  L-  Ed.  257: 
"In  the  courts  of  the  United  States,  as 
in  those  of  England,  from  which  our 
practice  was  derived,  the  judge,  in  sub- 
mitting a  case  to  a  jury,  may,  at  his 
discretion,  whenever  he  thinks  it  nec- 
essary to  assist  thein  in  arriving  at  a  just 
conclusion,  comment  upon  the  evidence,, 
call  their  attention  to  parts  of  it  which 
he  thinks  important  and  express  his 
opinion  upon  the  facts;  and  the  expression 
of  such  an  opinion  when  no  rule  of  law 
is  incorrectly  stated,  and  all  matters  of 
fact  are  ultimately  submitted  to  the  de- 
termination of  the  jury,  cannot  be  re- 
viewed on  writ  of  error."  Approved  in 
St.  Louis,  etc..  Railway  v.  Vickers,  122 
U.  S.  360,  30  L.  Ed.  461;  United  States  v. 
Philadelphia,  etc.,  R.  Co.,  123  U.  S.  113,. 
114,  31  L.  Ed.  138;  Rucker  v.  Wheeler, 
127  U.  S.  85,  93,  32  L.  Ed.  102;  Lovejoy 
V.  United  States,  128  U.  S.  171,  32  L.  Ed. 
389;  California  Ins.  Co.  v.  Union  Com- 
press Co.,  133  U.  S.  387,  417,  33  L.  Erl. 
730;  Baltimore,  etc.,  R.  Co.  v.  Fifth' 
Baptist  Church,  137  U.  S.  568,  574,  34  L. 
Ed.  784;  Simmons  v.  United  States.  142- 
U.    S.    148,   155,   35    L.    Ed.   968;    Lincoln  V^ 
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Power,  151  U.  S.  436,  .442,  38  L.  Ed.  224; 
Capital  Traction  Co.  v.  Hof,  174  U.  S.  1, 
16,   43    h.   Ed.   873. 

"Trial  by  jury  in  the  courts  of  the 
United  States  is  a  trial  presided  over  by 
a  judge,  with  authority,  not  only  to  rule 
upon  objections  to  evidence,  and  to  in- 
struct the  jury  upon  the  law,  but  also, 
when  in  his  judgment  the  due  administra- 
tion of  justice  requires  it,  to  aid  the  jury 
by  explaining  and  commenting  upon  the 
testimony,  and  even  giving  them  his 
opinion  upon  questions  of  fact,  provided 
only  he  submits  those  questions  to  their 
determination."  Vicksburg,  etc.,  R.  Co. 
V.  Putnam,  118  U.  S.  545,  30  L.  Ed.  257; 
St.  Louis,  etc.,  Railway  v.  Vickers,  122  U. 
S.  360,  30  L.  Ed.  461;  United  States  v. 
Philadelphia,  etc.,  R.  Co.,  123  U.  S.  113, 
114,   31   L.    Ed.   138. 

A  prayer  which  summarized  the  facts  in 
evidence  but  did  not  express  an  opinion 
as  to  their  probative  force,  whether  col- 
lectively or  separately  considered,  is  not 
erroneous.  But  each  fact  had  some 
probative  quality  and  value,  and  it  was 
proper  for  the  court  to  say  so,  "and  that 
any  and  all  such  facts,"  as  the  court  re- 
marked, "if  believed  by  the  jury,  were  to 
be  considered  in  connection  with  the 
other  evidence  in  the  case."  District  of 
Columbia  v.  Robinson,  180  U.  S.  92,  105, 
45  L.   Ed.  440. 

A  court  may  give  their  opinion  on  the 
evidence  to  the  jury,  being  careful  to  dis- 
tinguish between  matters  of  law  and  mat- 
ters of  opinion,  in  regard  to  the  fact. 
When  a  matter  of  law  is  given  by  the 
court  to  the  jury,  it  should  be  considered 
by  the  jury  as  conclusive;  but  a  mere 
rnatter  of  opinion  as  to  the  facts  will 
only  have  such  influence  on  the  jury  as 
they  may  think  it  entitled  to.  Games  v. 
Dunn,   14  Pet.   332,   10  L.   Ed.   476. 

Little  stress  ought  to  be  laid  upon  gen- 
eral expressions  falling  from  judges,  in 
the  course  of  trials;  where  the  facts  are 
not  disputed,  the  judge  often  suggests, 
in  a  strong  and  pointed  manner,  his  opin- 
ion as  to  their  materiality  and  importance, 
and  his  leading  opinion  of  the  conclusion 
to  which  the  facts  ought  to  conduct  the 
jury;  this  ought  not  to  be  deemed 
an  intentional  withdrawal  of  the  facts,  or 
the  inferences  deducible  therefrom,  from 
the  cognizance  of  the  jury,  but  rather  as 
an  expression  of  opinion,  addressed  to 
the  discretion  of  counsel,  whether  it  would 
be  worth  while  to  proceed  further  in  the 
cause.  And  the  like  expression,  in  sum- 
ming up  any  cause  to  the  jury,  must  be 
understood  by  them,  merely  as  a  strong 
exposition  of  the  facts,  not  designated  to 
overrule  their  verdict,  but  to  assist  them 
in  forming  it.  And  there  is  tl^e  less  objec- 
tion to  this  course,  in  the  English  prac- 
tice; because,  if  the  summing  up  has  had 
an  undue  influence,  the  mistake  is  put 
ria:ht  by  a  new  trial,  upon  an  application 
to  the  discretion  of  the  whole  court;  this 
is  so  familiarly  known,  that  it  need   only 


be  stated,  to  be  at  once  admitted.  Mc- 
Lanahan  v.  Universal  Ins.  Co.,  1  Pet  170 
7  L.  Ed.  98. 

A  statement  by  the  court  based  on  un- 
contradicted testimony,  occurring  in  a  re- 
capitulation of  the  evidence,  no  rule  of 
law  being  incorrectly  stated,  and  the  mat- 
ters of  fact  being  specifically  submitted 
to  the  determination  of  the  jury,  is  en- 
tirely proper.  Wiborg  v.  United  States, 
163  U.  S.  632,  656,  41  L.  Ed.  289,  citing 
Baltimore,  etc.,  R.  Co.  v.  Fifth  Baptist 
Church,    137    U.    S.    568,    34    L.    Ed.    784. 

Where  the  court  sums  up  the  evidence 
of  certain  witnesses,  giving  the  legal  in- 
ferences arising  from  such  a  state  of  facts, 
there  is  no  error  if  the  evidence  is  cor- 
rectly recited.  Allen  v.  United  States,  164 
U.   S.   492,  494,   41   L.    Ed.   528. 

Opinion  on  weight  of  evidence. — The 
supreme  court  has  repeatedly  held  that 
the  inferior  federal  courts  may  give  to  the 
jury  their  opinion  on  the  weight  of  evi- 
dence. Williams  v.  Conger,  125  U.  S.  397, 
31   L.   Ed.  778. 

Ancient  documents — Genuineness  of 
signature. — To  charge  the  jury,  "if  you 
believe  from  the  proof  that  said  paper  so 
ofifered  by  the  defendants  is  as  old  as 
its  date  imports,  that  it  has  been  pre- 
served in  the  archives  as  the  initial  paper 
connected  with  this  grant,  you  may  give 
these  circumstances  the  weight  of  direct 
testimony  to  the  genuineness  of  said  signa- 
ture, and  if  the  other  proof  in  the  case 
does  not  in  your  judgment  overbear  this 
weight  you  may  find  the  signature  to  this 
original  application  to  be  the  proved  sig- 
nature of  Miguel  Rabago,"  is  not  error, 
and  does  not  take  from  the  jury  the  deter- 
mination of  the  weight  of  evidence.  Wil- 
liams V.  Conger,  125  U.  S.  397.  412,  31  L. 
Ed.  778.  See  the  title  ANCIENT  DOC- 
UMENTS, vol.  1,  p.  313. 

Opinion  of  court  as  to  bearing  of  facts 
upon  negligence. — The  court  charged  the 
jury  as  follows:  "Now,  you  haA^e  heard 
the  testimony,  gentlemen,  with  reference 
to  the  situation  under  which  this  cotton 
was  placed  and  the  length  of  time  it  re- 
mained there.  If  you  think  there  is  no 
negligence  on  the  part  of  the  railroad  com- 
pany, then  you  will  find  that  the  railroad 
company  is  not  liable  for  this  cotton.  If 
you  can  say  that  that  was  a  proper  place 
to  store  cotton,  and  that  leaving  a  pas- 
sageway there  of  not  exceeding  four  feet 
up  and  down,  through  which  persons 
passed  at  all  hours  of  the  day  and  night 
to  the  boathonse  and  skiff  ferry,  and  it 
being  a  dry  season,  with  three  or  four 
thousand  bales  of  cotton  stored  there — 
then,  if  you  sav  this  is  not  negligence,  you 
excuse  this  railroad  company,  and  to  that 
extent  will  disallow  the  claim  of  the  plain- 
tiff; but  ff  you  shonld  so  find  I  would  be 
very  much  surprised  at  your  verdict,  and 
would  not  be  surprised  if  T  should  set  it 
?=;ide;  but  T  will  leave  it  for  you  to  sav." 
Held  that  the  mere  fact  of  the  dwelling 
by    the    court    with    emphasis    upon    facts 
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civil  and  criminal  cases. ^^  But  there  is  no  rule  that  compels  the  court,  in  mak- 
ing such  statement,  to  recapitulate  all  the  items  of  the  evidence,  nor  even  all 
bearing  upon  a  single  question. ^^  There  are,  however,  limitations  on  the  power 
of  a  federal  court,  in  commenting  on  the  facts  of  a  case  when  instructing  a 
jury;  limitations  inherent  in  and  implied  from  the  very  nature  of  the  judicial 
ofifice.95 

bbb.  Effect  of  State  Statutes  or  Constitutions. — Of  course,  in  a  state  where 
the  statutes  do  not  forbid  the  presiding  judge  to  express  his  opinion  upon  ques- 
tions of  fact  to  the  jury,  a  judge  of  the  United  States  courts  may  do  so  in  a 
cause  on  trial  in  a  federal  court  sitting  in  that  state,^^  but  the  powers  of  the 


which  seemed  to  it  of  controlling  impor- 
tance, and  expressing  its  opinion  as  to 
the  bearing  of  those  facts  on  the  ques- 
tion of  negligence,  is  immaterial,  if  the 
court  left  the  issue  to  the  jury.  California 
Ins.  Co.  V.  Union  Compress  Co.,  133  U. 
S.  387,  416,  417,  33  L-   Ed.  730. 

Intent  to  defraud. — Allis  v.  United 
States,  155  U.  S.  117,  120,  39  L-  Ed.  91, 
holds  the  following  instruction  unobjec- 
tionable on  the  question  of  intent:  "And 
if  he  caused  these  entries  to  be  made,  with 
what  intent  did  he  do  so?  If  a  customer  or 
friend  of  yours  who  owed  you  $40,000  on  ac- 
count should  come  to  you  and  tell  you 
that  he  deposited  $50,000  to  your  credit 
in  the  German  National  Bank  of  Little 
Rock,  and  that  he  wanted  a  receipt  for 
the  $40,000  that  he  owed  you  and  wanted 
a  credit  for  the  other  $10,000,  and  you 
should  give  him  the  receipt  and  the  credit, 
and  should  subsequently  learn  that  he 
had  never  deposited  one  dollar  in  that 
bank  for  you,  with  what  intent  would  you 
conclude  he  had  made  these  statements? 
Would  you  think  it  was  with  an  honest 
purpose  or  with  some  intent  to  injure  or 
defraud  you?" 

Error  in  assessments  and  settlements. 
— The  court  instructed  the  jury  that,  "in 
the  judgment  of  the  court,  it  would  be 
unsafe  and  therefore  unjust  to  find  error 
in  the  assessment  and  settlement  under 
the  evidence  before  you,  and  consequently 
to  render  a  verdict  against  the  defendant 
for  the  large  sum  of  money  claimed,  as 
the  plaintiff  asks  you  to  do.  In  other 
words,  while  the  court  does  not  desire 
to  control  your  finding,  but  submits  the 
ouestion  to  you,  it  is  of  opinion  that  you 
should  not,  under  the  circumstances,  find 
for  the  plaintiff."  Sucn  instruction,  leav- 
ing the  decision  clearly  with  jury,  is  within 
the  powers  of  a  United  States  judge. 
United  States  v.  Philadelphia,  etc.,  R.  Co., 
123  U.  S.  113,  117,  31  L.  Ed.  138. 

93.  Court  may  comment  on  evidence  in 
criminal  cases. — Simmons  v.  United  States, 
142  U.  S.  148,  35  L.  Ed.  968;  Allis  v. 
United  States,  155  U.  S.  117,  123,  39  L. 
Ed.  91;  Wiborg  v.  United  States,  163  U. 
S.  632,  656,  41  L.  Ed.  289. 

"It  is  so  well  settled,  by  a  long  series  of 
decisions  of  this  court,  that  the  judge 
presiding  at  a  trial,  civil  or  criminal,  in 
any  court  of  the  United  States,  is  author- 


ized, whenever  he  thinks  it  will  assist 
the  jury  in  arriving  at  a  just  conclusion, 
to  express  to  them  his  opinion  upon  the 
question  of  fact  which  he  submits  to  their 
determination,  that  it  is  only  necessary 
to  refer  to  two  or  three  recent  cases  in 
which  the  judge's  opinion  on  matters  of 
fact  was  quite  as  plainly  and  strongly 
expressed  to  the  jury  as  in  the  case  at 
bar.  Vicksburg,  etc.,  R.  Co.  v.  Putnam, 
118  U.  S.  545.  30  L.  Ed.  257;  United  States 
V.  Philadelphia,  etc.,  R.  Co.,  123  U.  S. 
113,  31  L.  E.  138;  Lovejoy  v.  United  States, 
128  U.  S.  171,  32  L.  Ed.  389."  Simmons  v. 
United  States,  142  U.  S.  148,  155,  35  L. 
Ed.  968. 

Statement  by  court  that  he  "regarded 
the  testimony  as  convincing,"  held  not 
objectionable.  Simmons  v.  United  States, 
142  U.  S.  148,  155,  35  L-   Ed.  968. 

94.  No  duty  resting  on  court  to  sum  up 
all  the  evidence. — Allis  v.  United  States, 
155   U.   S.  117,  39  L.   Ed.  91. 

There  is  no  error  where  an  instruction 
gives  part  of  the  testimony  on  a  certain 
point  without  giving  all  of  it,  since  there 
is  no  rule  compelling  a  court  to  recapit- 
ulate all  the  items  of  the  evidence,  nor 
even  all  bearing  upon  a  single  question. 
Allis  V.  United  States,  155  U.  S.  117,  124, 
39  L.  Ed.  91. 

95.  Limitations  upon  power  of  court  to 
comment  on  the  evidence. — Hickorj'  v. 
United  States,  160  U.  S.  408,  425,  40  L. 
Ed.  474;  Starr  v.  United  States,  153  U.  S. 
614,  38   L.   Ed.  841. 

96.  Effect  of  state  statutes  and  constitu- 
tions.— ^Mitchell  V.  Harmony,  13  How. 
115,  14  L.  Ed.  75,  affirming  1  Batchf. 
(U.   S.)    549. 

In  some  of  the  states  it  is  the  practice 
for  the  court  to  express  its  opinion  upon 
facts,  in  a  charge  to  the  jury.  In  these 
states,  it  is  not  improper  for  the  circuit 
court  of  the  United  States  to  follow  the 
same  practice.  Mitchell  v.  Harmony,  13 
How.   115,   14  L.   Ed.  75. 

As  it  is  desirable  that  the  practice  in 
the  courts  of  the  United  States  should 
conform,  as  nearly  as  practicable,  to  that 
of  the  state  in  which  they  are  sitting,  that 
mode  of  proceeding  is  perhaps  to  be  pre- 
ferred which,  from  long-established  usage 
and  practice,  has  become  the  law  of  the 
court  of  the  state.  Mitchell  v.  Harmony, 
13   How.  115,  131,  14  L.   Ed.   75. 
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courts  of  the  United  States  in  this  regard  are  not  controlled  by  state  statutes 
forbidding  judges  to  express  any  opinion  upon  the  facts, ^^  nor  by  the  rules 
and  practice  of  state  courts. ^^  So  a  state  constitution  cannot,  any  more  than  a 
state  statute,  prohibit  the  judges  of  the  courts  of  the  United  States  from  charg- 
ing juries  with  regard  to  matters  of  fact.^^ 

ccc.  Duty  of  Court  to  Apprise  the  Jury  of  Their  Province.-^lt  is  obvious  that 
under  any  system  of  jury  trials  the  influence  of  the  trial  judge  on  the  jury  is 
necessarily  and  properly  of  great  weight,  and  that  his  slightest  word  or  intimation 
is  received  with  deference,  and  may  prove  controlling.^  Therefore,  the  court 
should  take  care  to  separate  the  law  from  the  facts  and  to  leave  the  latter  in 
unequivocal  terms  to  the  judgment  of  the  jury  as  their  true  and  peculiar  prov- 
ince.^  As  the  jurors  are  the  triers  of  facts,  expressions  of  opinion  by  the  court 
should  be  so  guarded  as  to  leave  the  jury  free  in  the  exercise  of  their  own 
judgment.  They  should  be  made  distinctly  to  understand  that  the  instruction 
is  not  given  as  to  a  point  of  law  by  which  they  are  to  be  governed,  but  as  a  mere 
opinion  as  to  the   facts  to  which  they  should  give  no  more  weight  than  it  was 


97.  State  statutes  do  not  control  federal 
judges. — Nudd  v.  Burrows,  91  U.  S.  426, 
23  L.  Ed.  286;  Indianapolis,  etc.,  R.  Co. 
7'.  Horst,  93  U.  S.  291,  23  L.  Ed.  898; 
Vicksburg,  etc.,  R.  Co.  v.  Putnam,  118  U. 
S.  545,  553,  30  L-  Ed.  257;  Lincoln  V. 
Power,  151  U.   S.   436,  38  L.    Ed.   224. 

98.  Rules  and  practice  of  state  courts 
do  not  control  federal  judges. — Chateau- 
gay,  etc..  Iron  Co.,  Petitioner,  128  U.  S. 
544,   32   L.   Ed.   508. 

Construction  of  uniformity  act. — "It  is 
declared  by  the  act  of  congress  of  June  1, 
1872  (17  Stat.  197,  §  5),  'that  the  practice, 
pleadings,  and  forms  and  modes  of  pro- 
ceeding, in  civil  causes,  other  than  equity 
and  admiralty  causes,  in  the  circuit  and 
district  courts,  shall  conform  as  near  as 
may  be'  to  the  same  things  'existing  at  the 
time  in  the  courts  of  record  of  the  state 
within  which  such  circuit  and  district 
courts  are  held.'  The  purpose  of  the  pro- 
vision is  apparent  upon  its  face.  No  analy- 
sis is  necessary  to  reach  it.  It  was  to  bring 
about  uniformity  in  the  law  of  procedure 
in  the  federal  and  state  courts  of  the  same 
locality.  It  had  its  origin  in  the  code 
enactment  of  many  of  the  states.  While 
in  the  federal  tribunals  the  common-law 
pleadings,  forms,  and  practice  were  ad- 
hered to,  in  the  state  courts  of  the  same 
district  the  simpler  forms  of  the  local 
code  prevailed.  This  involved  the  necessity 
on  the  part  of  the  bar  of  studying  two 
distinct  systems  of  remedial  law,  and  of 
practicing  according  to  the  wholly  dis- 
similar requirements  of  both.  The  incon- 
venience of  such  a  state  of  things  is  ob- 
vious. The  evil  was  a  serious  one.  It 
was  the  aim  of  the  provision  in  question 
to  remove  it.  This  was  _  done  by 
bringing  about  the  conformity  in  the 
courts  of  the  United  vStates  which 
it  prescribes.  The  remedy  was  com- 
plete. The  personal  administration  by 
the  judge  of  his  duties  while  sitting 
upon  the  bench  was  not  complained  of. 
No  one  objected,  or  sought  a  remedy  in 
that  direction.    We  see  nothing  in  the  act 


to  warrant  the  conclusion  that  it  was  in- 
tended to  have  such  an  application.  If  the 
proposition  of  the  counsel  for  the  plain- 
tiff in  error  be  correct,  the  powers  of  the 
judge,  as  defined  by  the  common  law, 
were  largely  trenched  upon.  A  statute 
claimed  to  work  this  effect  must  be 
strictly  construed.  But  no  severity  of  con- 
struction is  necessary  to  harmonize  the 
language  employed  with  the  view  we  have 
expressed.  The  identity  required  is  to  be 
in  'the  practice,  pleadings  and  forms  and 
modes  of  proceeding.'  The  personal  con- 
duct and  administration  of  the  judge  in 
the  discharge  of  his  separate  functions  is, 
in  our  judgment,  neither  practice,  plead- 
ing, nor  a  form  nor  mode  of  proceeding 
within  the  meaning  of  those  terms  as 
found  in  the  context."  Nudd  v.  Burrows, 
91  U.  S.  426,  441,  23  L-  Ed.  286,  reaffirmed 
in  Indianapolis,  etc.,  R.  Co.  v.  Horst,  93 
U.  S.  291,  23  L.  Ed.  898.  See  the  title 
COURTS,  vol.   4,  p.   1123. 

99.  State  constitutions. — St.  Louis,  etc., 
Railway  v.  Vickers,  122  U.  S.  360,  30  L. 
Ed.  461,  following  Vicksburg,  etc.,  R.  Co. 
V.  Putnam,  118  U.  S-  545,  30  L.  Ed.  257; 
Nudd  V.  Burrows,  91  U.  S.  426,  23  L.  Ed. 
286;  Indianapolis,  etc.,  R.  Co.  v.  Horst, 
93   U.   S.   291,   23    L.   Ed.   898. 

1.  Court  should  tell  jury  as  to  their  right. 
—Hicks  v.  United  States,  150  U.  S.  443, 
452,  37  L.  Ed.  1137;  Starr  v.  United  States, 
153   U.    S.   614,   626,   38    L.    Ed.   841. 

2.  McLanahan  v.  Universal  Ins.  Co.,  1 
Pet.  170,  182.  7  L.  Ed.  98;  Starr  v.  United 
States,  153  U.  S.  614,  625,  38  L.  Ed.  841. 

It  is,  doubtless,  within  the  province  of 
a  court,  in  the  exercise  of  its  discretion, 
to  sum  up  the  facts  in  the  case  to  the 
jury,  and  submit  them,  with  the  infer- 
ences of  law  deducible  therefrom,  to 
the  free  judgment  of  the  jury;  but  care 
must  be  taken,  in  all  such  cases,  to  sep- 
arate the  law  from  the  facts,  and  to  leave 
the  latter,  in  unequivocal  terms,  to_  the 
jury,  as  their  true  and  peculiar  province. 
McLanahan  v.  Universal  Ins.  Co.,  1  Pet. 
170,  7  L.  Ed.  98. 
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entitled  to.^     The  same  rule  prevails  in  the  courts  of  many  of  the  states.'* 

ddd.  Duty  of  Court  to  Express  an  Opinion. — But  while  the  judge  may  ex- 
press his  opinion  on  the  subject,  and  in  cases  where  the  jury  are  likely  to  be 
influenced  by  their  prejudices,  it  is  well  for  him  to  do  so,  yet  it  is  entirely  in 
his  discretion,  and  he  is  under  no  circumstances  bound  to  do  so.^ 

f.  Assumption  of  Pacts — (1)  In  General. — Courts  cannot  assume,  in  their 
instructions  to  juries,  that  material  facts  upon  which  the  parties  rely  are  es- 
tablished, unless  they  are  admitted,  or  the  evidence  respecting  them  is  not  con- 
troverted. The  courts  would  otherwise  encroach  upon  the  appropriate  and  ex- 
clusive  province   of   juries.^     And   when   the   finding  of  the   jury   accords  with 


3.  Starr  v.  United  States,  153  U.  S.  614, 
624,  38  L.  Ed.  841,  citing  Tracy  v.  Swart- 
wout,  10  Pet.  80,  96,  9  L.  Ed.  354;  Games 
V.   Dunn,  14  Pet.  322,  10  L.  Ed.  476. 

A  court  may  not  only  present  the  facts 
proved  in  their  charge  to  the  jury,  but 
give  their  opinion,  as  to  those  facts,  for 
the  consideration  of  the  jury;  but,  as  the 
jurors  are  the  triers  of  facts,  such  an  ex- 
pression of  opinion  by  the  court  should 
be  so  guarded  as  to  leave  the  jury  free  in 
the  exercise  of  their  own  judgment;  they 
should  be  made  distinctly  to  understand, 
that  the  instruction  was  not  given  as  a 
point  of  law,  by  which  they  were  to  be 
governed;  but  as  a  mere  opinion,  as  to 
the  facts,  and  to  which  they  should  give 
no  more  weight  than  it  was  entitled  to. 
Tracy  v.  Swartwout.  10  Pet.  80,  9  L.  Ed. 
354,  citine  Chesapeake,  etc..  Canal  Co.  v. 
Knaop,  g^Pet.   541,  567.  9  L.   Ed.  222. 

The  line  which  separates  the  two  prov- 
inces    must    not    be     overlooked    by    the 
court.     Care   must  be  taken   that  the   jury 
is  not  misled  into  the  belief  that  they  are 
alike  bound  by  the  views  expressed  upon 
the  evidence  and  the   instruction  given   as 
to   the   law.     They   must   distinctly   under- 
stand   that    what    is    said    as    to    the    facts 
is  only  advisory,  and  in  no  wise  intended 
to  fetter  the  exercise  finally  of  their  own 
independent  judgment.    Within  these  lim- 
itations, it  is  the  right    and  duty  of  the  court 
to  aid  them  by  recalling  the  testimony  to 
their  recollection,  by  collating  its   details, 
by     suggesting      grounds      of     preference 
where  there  is  contradiction,  by  directing 
their     attention     to     the     most     important 
facts,    by    eliminating    the    true    points    of 
inquiry,    by   resolving   the    evidence,    how- 
ever   complicated,    into    its    simplest    ele- 
ments, may  by  showing  the  bearing  of  its 
several    parts    and    their    combined    eflfect, 
stripped     of     every     consideration     which 
might  otherwise  mislead  or  confuse  them. 
How    this    duty    shall    be    performed    de- 
pends   in    every   case   upon   the    discretion 
of    the    judp'e.     There    is    none    more    im- 
portant   renting    upon    those    who    preside 
at   jury   trials.     Constituted   as   juries    are, 
it    is    frequently    impossible    for    them    to 
discharge    their    function    wisely   and    well 
without    this   aid.     In    such    cases,    chance, 
mistake,  or  caprice  may  determine  the  re- 
sult.   Nudd  V.   Burrows,  91  U.   S.   426,  439, 
23  L.  Ed.  286. 

4.    Rule      in      Pennsylvania. — Starr      v. 


United    States,    153   U.    S.    614,    624,    38    L 
Ed.  841. 

5.  Court  cannot  be  compelled  to  sum  up 
the  evidence. — Smith  v.  Carrington,  4 
Cranch  62,  2  L-  Ed.  550;  McLanahan  v. 
Universal  Ins.  Co.,  1  Pet.  170,  7  L.  Ed. 
98:  Van  Ness  v.  Pacard.  2  Pet.  137,  7  L. 
Ed.  374;  Crane  v.  Morris,  6  Pet.  598,  8 
L.  Ed.  514;  Chesapeake,  etc.,  Canal  Co.  v. 
Knapp,  9  Pet.  541,  9  L.  Ed.  222;  Tracy  v. 
Swartwout,  10  Pet.  80.  9  L.  Ed.  354; 
Games  v.  Dunn,  14  Pet.  322,  10  L.  Ed.  476; 
Mitchell  V.  Harmony,  13  How.  115,  131, 
14  L.  Ed.  75;  Drakelv  v.  Gregg,  8  Wall. 
242,  19  L.  Ed.  409;  Hickman  v.  Jones.  9 
Wall.  197,  19  L.  Ed.  551;  Barney  v.  Sch- 
meider,  9  Wall.  248,  19  L.  Ed.  648;  In- 
surance Co.  V.  Rodel,  95  U.  S.  232,  238, 
24  L.   Ed.  433. 

There  can  be  no  doubt  of  the  right  of  a 
party  to  require  the  opinion  of  the  court 
on  any  point  of  law  which  is  pertinent  to 
the  issue,  nor  that  the  refusal  of  the  court 
to  give  such  opinion  furnishes  cause  for 
an  exception;  but  it  is  equally  clear,  that 
the  court  cannot  be  required  to  give  to 
the  jury  an  opinion  on  the  truth  of  testi- 
mony,  in  any  case.     Smith  v.   Carrington, 

4  Cranch   62,  71,  2   L.    Ed.    550. 

6.  Assumption  of  facts  of  which  there 
is  no  proof  is  error. — Clarke  v.   Courtney, 

5  Pet.  319,  8  L.  Ed.  140;  Chirac  v.  Rein- 
ecker,  2  Pet.  613,  7  L.  Ed.  538;  Rhett  v. 
Poe,  2  How.  457,  11  L.  Ed.  338;  United 
States  V.  Breitling,  20  How.  252,  254,  15 
L.  Ed.  900:  Chaffee  v.  Boston  Belting  Co., 
22  How.  217,  224,  16  L.  Ed.  240;  Russell 
V.  Ely,  2  Black  575,  580,  17  L.  Ed.  258; 
Strong  V.  United  States,  6  Wall.  788.  18 
L.  Ed.  740;  Bank  v.  Hunt,  11  Wall.  391, 
394,  20  L.  Ed.  190;  Haffin  v.  Mason,  15 
Wall.  671,  21  L.  Ed.  196;  Tweed's  Case, 
16  Wall.  504,  517,  21  L.  Ed.  389;  Lucas 
V.  Brooks,  18  Wall.  436,  21  L.  Ed.  779; 
New  Jersey  Mut.  Life  Ins.  Co.  v.  Baker, 
94  U.  S.  610,  24  L.  Ed.  268;  Railroad  Co. 
v.  Houston,  95  U.  S.  697.  24  L.  Ed.  542; 
Jones  V.  Randolph,  104  U.  S.  108,  26  L. 
Ed.  671;  Insurance  Co.  v.  Foley,  105  U. 
S.  350,  353.  26  L.  Ed.  1055;  New  York, 
etc.,  Min.  Co.  v.  Eraser,  130  U.  S.  611.  32 
L.  Ed.  1031;  Chicago,  etc.,  R.  Co.  v.  Chi- 
cago. 166  U.  S.  226,  256,  41  L.  Ed.  979; 
Ei'delitv  Mut.  Life  Ass'n  v.  Mettler,  185 
U.   S.  308,  319,  46  L.  Ed.  922. 

It  is  error  for  an  instruction  to  a  =  '=ume 
facts    as    existing    of    which    there    is    no 
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the  theory  of  the  instruction,  thus  assumed  without  evidence,  the  error  is  of  a 


proof.  Jones  v.  Randolph,  104  U.  S.  108, 
26  L.  Ed.  671;  Continental  Imp.  Co.  v. 
Stead,   95   U.    S.    161,   24   L.    Ed.    403. 

It  is  not  the  duty  of  the  court  to  in- 
struct where  the  instruction  demanded 
assumes  a  theory  of  fact  which  is  un- 
supported or  contradicted  by  the  evidence. 
On  the  contrary,  it  is  error  to  do  so;  and 
the  jury  should  be  distinctly  told  that  the 
requisite  evidence  is  wanting.  Such  in- 
struction cannot  aid  the  jury,  and  may  con- 
fuse and  mislead  them.  Michigan  Bank 
V.  Eldred,  9  Wall.  544,  19  L.  Ed.  763; 
Ward  V.  United  States,  14  Wall.  28,  20 
L.  Ed.  792;  Indianapolis,  etc.,  R.  Co.  v. 
Horst,  93  U.  S.  291,  299,  23  L.  Ed.  898. 

It  is  clearly  error  in  a  court,  said  Chief 
Justice  Taney,  in  United  States  v.  Breit- 
ling,  .20  How.  252,  15  L.  Ed.  900,  to 
charge  the  jury  upon  a  supposed  or  con- 
jectural state  of  facts,  of  which  no  evi- 
dence has  been  offered.  Such  an  instruc- 
tion presupposes  that  there  is  some 
evidence  before  the  jury  which  they  inay 
think  sufficient  to  establish  the  facts 
hypothetically  assumed  in  the  charge  of 
the  court,  and  if  there  is  no  evidence 
-which  they  have  a  right  to  consider,  then 
the  charge  does  not  aid  them  in  coming 
to  a  correct  conclusion,  but  its  tendency 
is  to  embarrass  and  mislead,  and  may  in- 
■duce  them  to  indulge  in  conjectures  in- 
stead of  weighing  the  testimony.  Ap- 
proved in  Goodman  v.  Simonds,  20  How. 
343,  359,  15  L-  Ed.  934;  United  States  v. 
Breitljng,  20  How.  252,  254,  15  L.  Ed.  900; 
Michigan  Bank  v.  Eldred,  9  Wall.  544, 
553,  19  I,.  Ed.  763;  Improvement  Co.  v. 
Munson,  14  How.  442,  447,  20  L.  Ed.  867; 
Insurance  Co.  v.  Baring,  20  Wall.  159, 
161,  22  L.   Ed.  250. 

A  jury  has  no  right  to  assume  the  truth 
■of  any  material  fact,  without  some  evi- 
dence legally  sufficient  to  establish  it. 
It  is  therefore  error  in  the  court  to  in- 
struct the  jury  that  they  may  find  a  ma- 
terial fact,  of  which  there  is  no  evidence 
from  which  it  may  be  legally  inferred. 
Parks  V.  Ross,  11  How.  362,  13  L.  Ed. 
73(>. 

An  instruction  which  assumes  certain 
facts  to  be  established  in  a  case,  without 
referring  them  to  the  decision  of  the 
jury,  is  erroneous.  Winn  v.  Patterson, 
9    Pet.    663,   9   L.    E.    266. 

Credibility  of  witness. — Davis  v.  Cob- 
lens,    174   U.    S.    719,   43    L.    Ed.    1147. 

Recording  of  survey  and  plat. — District 
of  Columbia  v.  Robinson,  180  U.  S.  92, 
103,   45    L.    Ed.   440. 

Whether  negoticible  paper  was  pledged 
as  collateral  security. — An  instruction 
which  assumes  that  certain  negotiable 
paper  was  not  pledged  as  collateral  secu- 
rity for  a  loan,  where  the  evidence  is 
conflicting  on  this  point,  is  an  unwar- 
ranted assumption  of  fact,  and  is  erro- 
neous.     Corn    Exchange    Bank    v.    Schep- 


pers,  111  U.  S.  440,  442,  28  L.  Ed  474 
See  the  titles  BILES,  NOTES  ANE) 
CHECKS,  vol.  3,  p.  257;  PLEDGE  AND 
COLLATERAL  SECURITY. 

Fraud  in  procurement.— A  charge  to 
the  jury  is  improper  which  erroneously 
assumed  that  there  was  evidence  tend- 
ing to  show  that  defendant  was  procured, 
by  fraudulent  means  and  representations, 
to  sign  the  application  for  the  conversion 
of  a  savings  bank  into  a  national  bank; 
that,  by  like  means,  or  by  .concealment  of 
the  facts,  she  was  induced  to  sign  the 
checks  for  dividends;  and  that  the  trans- 
fer of  the  stock  to  her  name  was  for 
fraudulent  purposes,  by  or  at  the  in- 
stigation of  her  husband.  Keyser  v 
Hitz,  133  U.  S.  138,  147,  33  L.  Ed.  531. 
See  the  title  FRAUD  AND  DECEIT, 
vol.    6,   p.    394. 

An  instruction  that  assumes  a  fraudu- 
lent withholding  of  material  facts,  which 
defendant  is  legally  bound  to  disclose, 
where  all  the  evidence  relates  to  an  al- 
leged positive  misrepresentation,  is  erro- 
neous. Thorwegan  v.  King,  111  U  S 
549.  555,  28   L.   Ed.   514. 

Assumption  of  falsity  of  some  wit- 
nesses.— Where,  in  a  homicide  charge, 
the  defendant  has  testified  in  his  own  be- 
half, it  is  error  for  the  court  to  instruct 
jury  that,  "if  there  is  a  conflict  as  to  ma- 
terial facts  between  his  statements  and 
the  statements  of  the  other  witnesses 
who  are  telling  the  truth,  then  you  would 
have  a  contradiction  that  would  weigh 
against  the  statements  of  the  defendant 
as  coming  from  such  witnesses.  The 
obvious  objection  to  this  suggestion  is  in 
its  assumption  that  the  other  witnesses, 
whose  statements  contradicted  those  of 
the  accused,  were  "telling  the  truth." 
Hicks  V.  United  States,  150  U.  S.  443,  451, 
37  L.  Ed.  1137,  cited  in  Reagan  v.  United 
States,  157  U.  S.  301,  305,  39  L-  Ed.  709. 
See   the   title   HOMICIDE,   vol.   6,   p.   69.",. 

Contributory  negligence  of  infants  of 
tender  years. — In  an  action  by  an  infant 
of  tender  years  by  his  next  friend  to  re- 
cover damages  against  a  street  railway 
sustained  by  reason  of  the  alleged  necrli- 
gence  of  the  driver  of  the  car  in  failing 
to  keep  a  lookout,  it  was  held  not  error 
to  refuse  to  give  the  following  instruc- 
tion: "If  the  jury  find  that  the  plaintiff 
negligently  or  rashly  attempted  to  cross 
the  street  in  front  of  the  car,  but  his  in- 
juries resulted  from  his  having  acciden- 
tally slipped  and  fallen  on  or  near  the 
track  when  endeavoring  to  turn  back 
when  it  was  too  late  to  stop  the  car,  it 
is  to  be  regarded  as  an  inevitable  acci- 
dent, for  the  consequences  of  which  the 
defendant  is  not  responsible,"  because 
there  was  no  evidence  of  the  fact  as- 
sumed, that  when  the  plaintiff  slipped  or 
fell,  it  was  too  late  to  stop  the  car.  Rail- 
road Co.  V.  Gladmon,  15  Wall.  401,  409, 
21    L.   Ed.    114. 
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character  to  deserve  correction^     This  practice  would  tend  to  embarrass  and 
mislead  the  jury.^ 

(2)  Prayer  for  Instructions. — A  prayer  for  instructions  which  assumes,  as 
existing,  matters  of  which  no  proof  is  found  in  the  record,  and  which  are  simply 
inferred  to  be  facts  by  counsel  making  the  prayer,  ought  not  to  be  granted.* 
In  other  words,  the  true  rule,  if  there  be  no  evidence  to  support  the  theory  of 
fact  assumed  in  the  prayer,  is  to  reject  it,  as  it  is  error  to  leave  a  question  to  a 
jury  in  respect  to  which  there  is  no  evidence. ^^ 

(3)  Rule  Where  Evidence  Merely  Tends  to  Prove  Assumed  Pjcts. — Where 
the  evidence  tends  to  prove  certain  disputed  facts  in  issue,  it  is  error  for  the 
court  to  assume  in  its  charge  that  they  have  been  proved,  and  thus  withdraw 
from  the  jury  the  right  to  weigh  the  evidence  bearing  upon  such  facts. ^^ 

(4)  Who  May  Object. — But  a  party  who  has  requested  an  instruction,  which 
is  refused,  cannot  object  to  an  instruction  substantially  the  same,  that  it  as- 
sumed the  facts  of  which  there  is  no  evidence.^^ 

g.  Directions  as  to  Manner  of  Arriving  at  a  Verdict. — It  is  not  error  to  give 
the  jury  general  directions  as  to  the  manner  of  arriving  at  their  verdict.^^ 


7.  Chaffee  v.  Boston  Belting  Co.,  22 
How.   217,  224,   16  L.   Ed.  240. 

8.  To  assume  facts  not  existing  mis- 
leads the  jury. — Railroad  Co.  v.  Glad- 
mon,  15  Wall.  401,  409,  21   L.   Ed.   114. 

To  instruct  a  jury  upon  assumed  facts 
to  which  no  evidence  applies,  is  error. 
Such  instructions  tend  to  mislead  them, 
by  withdrawing  their  attention  from  the 
proper  points  involved  in  the  issue. 
Juries  are  sufficiently  prone  to  indulge  in 
conjectures,  without  having  possible 
facts  not  in  evidence  suggested  for  their 
consideration.  Railroad  Co.  v.  Houston, 
65    U,    S.    G97,    703,    24    L.    Ed.    542.  _ 

When  a  prayer  for  instruction  is  pre- 
sented to  the  court,  and  there  is  no  evi- 
dence in  the  case  to  support  the  theory 
of  fact  which  it  assumes,  the  prayer_  for 
instruction  should  be  denied,  and  if  given 
by  the  court,  it  is  error,  as  the  tendency 
of  such  an  instruction  is  to  mislead  the 
jury  by  withdrawing  their  attention  from 
the  legitimate  points  of  inquiry  involved 
in  the  issue.  Goodman  v.  Simonds,  20 
How  343,  359,  15  L.  Ed.  934;  Michigan 
Bank  v.  Eldred,  9  Wall.  544,  553,  19  L. 
Ed.  763. 

9.  Prayer  for  instructions  assuming 
facts  not  proved  is  properly  refused. — 
Railroad  Co.  v.  Gladmon,  15  Wall.  401, 
21  L.  Ed.  114;  Insurance  Co.  v.  Baring, 
20  Wall.  159,  22  L.  Ed.  250.  See  post, 
"Request    for    Instructions,"    V. 

When  a  prayer  for  instruction  is  pre- 
sented to  the  court,  and  there  is  no  evi- 
dence in  the  case  to  support  the  theory 
of  fact  which  it  assumes,  the  prayer_  for 
instruction  should  be  denied,  and  if  given 
by  the  court  it  is  error,  as  the  tendency 
of  such  an  instruction  is  to  mislead  the 
jury  by  withdrawing  their  attention  from 
the  legitimate  points  of  inquiry  involved 
in  the  issue.  Goodman  v.  Simonds.  20 
How  343.  359,  15  L.  Ed.  934;  Michigan 
Bank  v.  Eldred,  9  Wall.  544,  553,  19  L. 
Ed.  763. 

Counsel  cannot,  in  requests  to  the  court 
below,  assume   the   existence   of   facts  and 


ask  a  charge  to  the  jury  based  upcm  such 
assumption;  nor,  upon  argument  here, 
insist  that,  because  the  assumption  was 
made,  the  federal  supreme  court  is  to 
consider  the  assumed  facts  as  existing. 
New  Jersey  Mut.  Life  Ins.  Co.  v.  Baker, 
94  U.  S.  610,  24  L.  Ed.  268,  citing  Rail- 
road Co.  V.  Gladmon,  15  Wall.  401,  21  L. 
Ed.  114. 

A  request  for  an  instruction  may  be 
refused  on  the  ground  that  the  theory  of 
fact  assumed  is  contradicted  by  the 
record  and  all  the  evidence  in  the  case. 
Strong  V.  United  States,  6  Wall.  788,  18 
L.    Ed.    740. 

Where  the  testimony  is  all  one  way 
and  is  conclusive  in  its  effect,  a  party  has 
no  right  to  ask  a  charge  which  assumes 
that  it  is  otherwise.  It  would  tend  to 
create  a  doubt  where  none  existed,  or 
ought  to  exist,  and  might  mislead  the 
jurv.  Orleans  v.  Piatt,  99  U.  S.  676,  678, 
25   L.    Ed.   404. 

10.  Chandler  v.  Von  Roeder,  24  How. 
224,  16  L.  Ed.  633;  Railroad  Co.  v.  Glad- 
mon, 15  Wall.  401,  409,  21  L.  Ed.  114; 
Insurance  Co.  v.  Baring,  20  Wall.  159,  162, 
23   L.   Ed.   250. 

11.  Rule  where  evidence  merely  tends 
to  prove  facts  in  issue. — Burdell  v.  Dcnig, 
92    U.    S.    716,   23    L.   Ed.   764. 

12.  Who  may  object  to  improper  in- 
structions.— Philadelphia,  etc..  R.  Co.  v. 
Howard,   13   How.   307,   14   L.    Ed.    157. 

13.  Manner  of  arriving  at  a  verdict. — 
To  instruct  the  jury  as  follows  is  not 
erroneous:  "It  is  your  duty  to  come  to 
a  conclusion  upon  all  those  facts,  and  the 
effect  of  all  those  facts,  the  same  as  you 
would  conscientiously  come  to  a  con- 
clusion upon  any  other  set  of  facts  that 
would  come  before  you  in  life."  "There 
is  no  technical  rule;  there  is  no  limita- 
tion in  courts  of  justice,  that  prevents  you 
from  applying  to  them  (the  facts  and  cir- 
cumstances in  evidence)  just  the  same 
rules  of  good,  common  sense,  subject  al- 
ways, of  course,  to  a  conscientious   exer- 
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h.  Rule  by  Statute  in  Utah. — Under  the  code  of  criminal  procedure  of  Utah, 
while  the  judge  may  state  the  testimony  and  declare  the  law,  he  must  not  charge 
the  jury  in  respect  to  matters  of  fact,  and  an  error  committed  in  this  regard  is 
not  cured  by  a  previous  observation  of  the  judge  that  by  the  laws  of  Utah  the 
jury  are  the  sole  judges  of  the  credibility  of  the  witnesses  and  of  the  weight  of 
the  evidence  and  of  the  facts. ^"^ 

i.  Nonprejudicial  Error. — But  where  the  comments  of  the  judge  could  not 
have  been  prejudicial,  they  afford  no  ground  for  reversal. ^^ 

16.  Giving  Que:stions  of  Law  to  the;  Jury. — The  court  will  refuse  an  in- 
struction that  refers  questions  of  law  to  the  jury  as  questions  of  fact.^^  To 
do  so  would  be  error. ^^  A  familiar  example  of  this  is  afforded  by  cases  in 
which  the  court  refers  questions  as  to  the  construction  of  written  instruments 
to  the  jury. ^8 

V.   Request  for  Instructions. 

A.  Necessity  for  Request. — See  ante,   "Duty  to  Instruct,"  III. 

B.  Form  of  Request — 1.  In  Ge;ni;ral. — When  the  error  alleged  is,  not 
that  the  court  has  misdirected  the  jury,  but  that  the  court  has  refused  to  give  a 
particular   opinion,   the   opinion   demanded   must   be   so   perfectly   stated   that   it 


cise  of  that  common  sense,  that  you  would 
apply  to  any  other  subject  that  came  un- 
der your  consideration  and  that  demanded 
your  judgment."  It  certainly  would  have 
been  error  to  have  told  them  to  apply  to 
the  facts  proven  any  other  rules  than 
those  which  their  good  common  sense 
dictated,  or  to  set  up  any  other  standard 
of  judgment  than  that  which  influenced 
them  in  the  ordinary  business  of  life. 
Dunlop  V.  United  States,  165  U.  S.  486, 
499,    41    L.    Ed.    799. 

14.  The  statutes  of  Utah  divide  murder 
into  the  first  and  second  degree;  and  the 
code  prohibits  the  judge  from  charging 
the  jury  in  respect  to  matters  of  fact. 
Held,  that  to  charge  that  "an  atrocious 
and  dastardly  murder  has  been  com- 
mitted by  some  person"  was  an  instruc- 
tion that  murder  in  the  first  degree  has 
been  committed,  and  an  invasion-  of  the 
province  of  jury.  Hopt  v.  Utah,  110  U. 
S.  574,  582,  28  L.  Ed.  262.  See  Thiede  v. 
Utah,  159  U.   S.   510,  40  L.   Ed.  237. 

15.  Nonprejudicial  error. — The  com- 
ments of  the  judge  in  his  charge  to  the 
jury,  as  to  the  circumstances  under 
which  the  defendant  might  be  entitled  to 
damages  against  the  plaintiff,  cannot  be 
a  .ground  of  error,  when  there  was  no 
such  issue,  and  when  the  defendant  could 
not  have  been  thereby  prejudiced.  Walker 
V.  Johnson.  96  U.  S.  424,  24  L.  Ed.  834. 
See  the  title  APPEAL  AND  ERROR, 
vol.   2,   p.    331. 

16.  Questions  of  law  cannot  be  referred 
to  the  jury. — A  prayer  for  instructions 
which  left  the  jury  to  determine  whether 
certain  gravel  was  obtained  under  the 
legal  power  to  grade,  but  was  accom- 
panied by  a  definition  as  to  what  action 
and  authority  would  constitute  such  legal 
power,  was  not  erroneous  as  submitting 
to  the  jury  a  pure  question  of  law.  Dis- 
trict of  Columbia  v.  Robinson,  180  U.  S. 
92,  45  L.   Ed.  440. 


Usury  is  f or  *the  court. — An  instruction 
to  the  jury  that  upon  the  evidence  they 
might  presume  usury  as  a  fact,  is  prop- 
erly refused,  because  in  cases  of  a  writ- 
ten contract,  the  question  of  usury  is 
exclusively  for  the  decision  of  the  court. 
Walker  v.  Bank,  3  How.  61,  62,  11  L.  Ed. 
494.     See  the  title  USURY. 

Presumption  of  dedication. — To  in- 
struct the  jury  that  certain  facts  are  not 
"sufiicient"  evidence  on  which  to  presume 
a  dedication,  without  informing  them 
what  facts  would  constitute  sufficient  evi- 
dence for  that  purpose,  is  devolving  on 
them  the  decision  of  both  law  and  fact, 
and  permitting  them  to  dispose  of  men's 
property  at  their  discretion,  by  presum- 
ing grants  without  a  particle  of  evidence 
to  authorize  such  presumption.  Boston 
V.  Lecraw,  17  How.  426,  436,  15  L.  Ed. 
118.  See  the  title  DEDICATION,  vol. 
5,   p.   235. 

17.  See  the  title  EVIDENCE,  vol.  5, 
p.    1055. 

18.  Construction  of  written  instruments. 
— Insurance  Co.  v.  Seaver,  19  Wall.  531, 
22  L  Ed.  155.  See  the  title  INTERPRE- 
TATION  AND   CONSTRUCTION. 

Where  a  mortgage  was  given  by  a  post- 
master to  secure  the  post-office  depart- 
ment, and  the  circuit  court  was  asked  to 
instruct  the  jury,  that,  according  to  the 
true  interpretation  of  the  mortgage,  there 
was  contained  therein  no  stipulation  or 
agreement  to  extend  the  time,  or  pre- 
clude the  government  from  suing  the 
principal  and  sureties  upon  the  post- 
master's bond,  and  the  court  refused, 
upon  the  ground  that  the  jury  were  the 
proper  judges  of  the  fact  whether  time 
was  given,  on  a  perusal  of  the  mortgage; 
this  was  error  in  the  court.  It  is  the  duty 
of  the  court  to  construe  all  written  in- 
struments given  in  evidence,  as  a  question 
of  law.  United  States  v.  Hodge,  6  How. 
279,   12  L.   Ed.  437. 
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.becomes  the  duty  of  the  court  to  give  it  as  stated.^^  It  is  equally  well  settled 
that  a  party  cannot  assign  for  error  the  refusal  of  an  instruction  to  which  he 
has  not  the  right  to  the  full  extent  as  stated.^o  Any  instruction  asked,  which 
cannot  be  given  to  the  whole  extent  asked,  may  be  simply  refused;  or  it  may 
be  modified,  at  the  discretion  of  the  court.21 

2.  Prayer  Must  Be  Applicable  to  the  Case. — And  it  may  be  added  that 
no  prayer  for  instructions,  whether  presented  by  the  plaintiff  or  the  defendant, 
can  be  regarded  as  applicable  to  the  case  when  it  is  wholly  unsupported  by  the 
evidence  introduced  to  the  jury.-^  Prayers  for  instructions  which  overlook  facts 
of  which  there  is  evidence,  are  properly  refused. ^3 

3.  Prayer  Must  Be  Certain. — It  is  certainly  the  duty  of  a  party,  asking  an 
instruction,  to  use  language  of  such  a  definite  and  legal  interpretation  as 
may  not  mislead  either  the  court  or  jury  in  regard  to  the  precise  nature  of  the 
application. 24  The  prayer  for  an  instruction  is  properly  refused  where  it  is 
expressed  in  such  vague  and  general  terms,  as  to  make  it  unsafe  for  any  court 
to  grant  it.^^ 

4.  Prayers  That  Invade  the  Province  of  the  Jury. — A  prayer  to  the 
court  for  an  instruction  which  will  exclude  questions  of  fact  from  the  jury,  is 
properly  refused. ^^  But  where  the  prayer  for  an  instruction  summarizes  the 
facts  in  evidence  but  cfoes  not  express  an  opinion  as  to  their  probative  force, 
whether  collectively  or  separately  considered,  it  is  not  open  to  the  objection  that 
it  leaves  it  to  the  jury  to  decide  the  law  and  the  facts  of  the  case.2" 

5.  Prayers  for  Series  of  Instructions  in  Mass. — Where  a  series  of  in- 
structions is  prayed  for  as  a  whole,  if  any  one  proposition  in  the  series  ought  to 
be  rejected,  then  it  is  no  error  to  refuse  the  prayer,  although  there  may  be 
propositions  in  the  series,  which,  if  asked  separately,  ought  to  have  been  given. ^s 


19.  Request    must   be   perfectly    stated. 

— Violett   V.   Patton,  5   Cranch   142,   152,   3 
L.    Ed.   61. 

20.  Instruction  must  be  correct  as  an 
entirety.— Haffin  v.  Mason,  15  Wall. 
671,  674,   21   L.    Ed.   196. 

21.  Fowler  v.  Brantly,  14  Pet.  318,  321, 
10  L.   Ed.  473. 

There  is  no  error  in  rejecting  a  motion 
to  instruct  the  jury,  unless  it  ought  to 
have  prevailed  in  the  very  terms  in  which 
it  was  made.  Brooks  v.  Marbnrry,  11 
Wheat.  78,  94,  6  L.  Ed.  423. 

22.  Prayer  must  be  applicable  to  the 
case. — Morris  v.  Harmer,  7  Pet.  554,  8  L. 
Ed.  781;  Insurance  Co.  v.  Baring.  20  Wall. 
159,    161,   22    L.    Ed.    250. 

23.  Prayers  for  instructions  must  not 
ignore  evidence. — Lucas  v.  Brooks,  18 
Wall.  436,  21  L.  Ed.  779.  See  ante,  "Must 
Not    Ignore    Issues    and    Evidence,"    IV, 

B,  11.  ,_     J  c  ■ 

24.  Language  of  request  must  be  defi- 
nite and  certain. — Winn  v.  Patterson,  9 
Pet.  663,  679,  9  L.  Ed.  266;  Urtetiqui  V. 
D'Arcy,  9  Pet.  692,  9  L.  Ed.  276. 

It  is  the  duty  of  a  party  asking  an  in- 
struction to  express  it  with  such  cer- 
tainty as  may  not  mislead  either  the  court 
or  the  jury.  If  the  language  is  equivocal, 
and  admits  of  various  interpretations,  it 
is  properly  refused.  United  States  v. 
Jones.  8  Pet.  399,  8  L.  Ed.  988. 

25.  Reouests  in  vague  and  general 
terms  v/iU  be  refused. — Patterson  v. 
Jenks,   2   Pet.   216,   7   L.    Ed.   402. 


26.  Prayer  must  not  invade  province  of 
jury. — Adams  v.  Roberts,  2  How.  486,  11 
L.  Ed.  349,  cited  in  Ranney  v.  Barlow, 
112  U.  S.  207,  215,  28  _L.  Ed.  662.  See 
ante,  "Invasion  of  Province  of  Jury,"  IV, 
B,  15. 

27.  Merely  summarizing  facts  in  prayer 
unobjectionable. — District  of  Columbia  v. 
Robinson,  180  U.  S.  92,  106,  45  L.  Ed. 
440. 

28.  Prayer  for  instructions  en  masse  is 
dangerous  practice. — Johnston  v.  Jones,  1 
Black  209,  17  L-  Ed.  117;  Rogers  v.  The 
Marshal,  1  Wall.  644,  17  L.  Ed.  714;  Har- 
vey V.  Tyler,  2  Wall.  328,  17  L.  Ed.  871; 
Lincoln  v.  Claflin,  7  Wall.  132,  19  L.  Ed. 
106;  Indianapolis,  etc.,  R.  Co.  v.  Horst, 
93  U.  S.  291,  295,  23  L.  Ed.  898;  Beaver  v. 
Taylor,  93  U.  S.  46,  23  L.  Ed.  797;  Trans- 
portation Line  V.  Hope,  95  U.  S.  297,  301, 
24  L-  Ed.  477;  Worthington  v.  Mason, 
101  U.  S.  149,  25  L.  Ed.  848;  Springer  v. 
United  States,  102  U.  S.  586,  595,  26  L. 
Ed.  253;  United  States  v.  Hough,  103  U. 
S.  71.  26  L.  Ed.  305;  Moulor  v.  American 
Life  Ins.  Co.,  Ill  U.  S.  335,  28  L.  Ed.  447; 
Union  Ins.  Co.  v.  Smith,  124  U.  S.  405. 
424.  31  L.  Ed.  497;  Bogk  v.  Gassert,  149 
U.  S.  17.  37  L.  Ed.  631;  Thiede  v.  Utah, 
159  U.  S.  510,  40  L.  Ed.  237;  Union  Pac. 
R.  Co.  V.  Callaghan,  161  U..S.  91,  40  L.  Ed. 
628. 

As  to  the  proper  form  of  exceptions, 
see  the  title  APPEAL  AND  ERROR,  vol. 
2,   p.   99. 

If  a  request  to  charge  contains  one  un- 
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0.    Time  in  Which  Prayers  for  Instructions  Must  Be  Presented— 1.  In 

"General. — It  is  no  error  for  a  court  to  refuse  to  receive  prayers  for  instructions 
after  the  case  has  been  summed  up,  and  when  the  court  is  about  to  charo-e  the 
jury.29 

2.  Rule  oE  Court.3o_A  rule  of  court  that  "in  cases  tried  by  a  jury,  any 
special  charge  or  instruction  asked  for  by  either  party,  must  be  presented  to 
the  court  in  writing,  directly  after  the  close  of  the  evidence,  and  before  any 
argument  is  made  to  the  jury,  or  it  will  not  be  considered,"  is  a  reasonable 
rule;  and  the  enforcement  or  disregard  of  it  is  matter  of  discretion  with  the 
court  making  it,  and,  therefore,  not  the  subject  of  a  writ  of  error.^i  No  doubt 
a  court  may,  notwithstanding  the  rule,  in  its  discretion,  receive  prayers  for  in- 
structions even  after  the  general  charge  has  been  given  to  the  jury,  but  neither 
party  can  claim  as  a  right  a  disregard  of  the  ordinary  rules  of  practice  in  the 
court. 2  2 

D.  Manner  of  Disposing  of  Prayer  for  Instructions—!.  Duty  oe 
Court  to  Use  Language  of  Request. — The  court  is  not  obliged  to  use  the 
language  of  counsel,  provided  the  jury  is  otherwise  properly  advised  as  to  the 
law  of  the  case.^s     It  may  use  its  own  language,  and  present  the  case  in  its  own 


sound  proposition,  it  is  not  error  to  re- 
fuse to  make  the  charge,  although  it  con- 
tains many  sound  propositions.  Beaver 
v.  Taylor,  93  U.  S.  46,  23  L.  Ed.  797; 
Transportation  Line  v.  Hope,  95  U.  S. 
297,   301,  24   L.    Ed.   477. 

No  error  is  committed  in  refusing  a 
prayer  for  instructions  consisting  of  a 
series  of  propositions,  presented  as  an 
•entirety,  if  any  of  them  should  not  be 
given  to  the  jury.  Worthington  v.  Ma- 
son, 101  U.  S.  149,  25  L.  Ed.  848,  citing 
Beaver  v.  Taylor.  93  U.  S.  46,  23  L.  Ed. 
797;  Transportation  Line  v.  Hope,  95  U. 
S.    297,   24   L.   Ed.   477. 

29.  Prayer  comes  too  late  after  case  is 
summed  up. — Life  Ins.  Co.  v.  Franscisco, 
17   Wall.   672,  21    L.    Ed.    698. 

30.  See  the  title  RULES   OF  COURT. 

31.  Rules  of  court  as  to  time  of  pre- 
senting instructions. — Life  Ins.  Co.  v. 
Franscisco,   17  Wall.  672,  21   L.   Ed.   698. 

This  is  a  reasonable  rule,  intended  to 
guard  as  well  the  court  as  the  opposite 
party  against  sudden  surprise.  It  does 
not  deprive  either  party  of  a  right  to  the 
opinion  of  the  court  upon  any  material 
propositions  which  he  may  desire  to  have 
presented  to  the  jury.  It  merely  regu- 
lates the  exercise  of  that  right.  The  rule 
exists  in  very  many  courts,  and  it  has 
been  found  necessary  in  the  administra- 
tion of  justice.  Life  Ins.  Co.  v.  Frans- 
cisco,  17   Wall.   672,   679,   21   L.    Ed.    698. 

32.  Life  Ins.  Co.  v.  Franscisco.  17  Wall. 
672.   679.   21    L.    Ed.    698. 

33.  Court  may  reject  language  of  re- 
quest.—Texas,  etc.,  R.  Co.  V.  Cody,  166  U. 
S.  606,  41  L.  Ed.  1132,  citing  Continental 
Imp.  Co.  V.  Stead.  95  U.  S.  161,  24  L.  Ed. 
403;  Iron  Silver  Min.  Co.  v.  Chessman, 
116  U.    S.   529,  29   L.    Ed.   712. 

It  has  been  repeatedly  determined  by 
this  tribunal  that  no  court  is  bound  to 
give  instructions  in  the  forms  and  lan- 
i?\iage  in  which  they  are  asked.  If  those 
^iven   sufficiently  cover   the   case,   and  are 


correct,  the  judgment  will  not  be  dis- 
turbed, whatever  those  may  have  been 
which  were  refused.  Railway  Co.  v.  Mc- 
Carthy, 96  U.   S.   258,  265,  24  L.   Ed.   693. 

A  court  is  not  bound  to  give  instruc- 
tions to  the  jury  in  the  terms  required  by 
either  party;  it  is  sufficient  if  so  much 
thereof  are  given  as  are  applicable  to  the 
evidence  before  the  jury,  and  the  merits 
of  the  case  ae  presented  by  the  parties. 
Clymer  v.  Dawkins,  3  How.  674  11  L 
Ed.   778.  ' 

It  is  not  erroneous  for  a  judge  of  the 
circuit  court  to  disregard  the  written 
points  of  counsel  and  charge  the  jury  in 
his  own  way,  if  he  submits  the  facts  fairly 
and  gives  his  opinion  fully  on  every  ques- 
tion of  law  arising  in  the  case.  Law  v 
Cross,  1  Black  533,  17  L-  Ed.  185,  ap- 
proved in  Beaver  v.  Taylor,  1  Wall  637 
643,   17  L.   Ed.  601. 

A  judge  is  not  bound  to  charge  the  jury 
in  the  exact  words  proposed  to  him  by 
counsel.  The  form  of  expression  may  be 
his  own.  If  he  instructs  the  jury  cor- 
rectly and  in  substance  covers  the  rele- 
vant rules  of  law  proposed  to  him  by 
counsel,  there  is  no  error  in  refusing  to 
adopt  the  exact  words  of  the  request. 
Continental  Imp.  Co.  v.  Stead,  95  U  S 
161,  24  L.  Ed.  403;  Cunningham  z'. 
Springer,  204  U.  S.  647,  658,  51  L.  Ed. 
662. 

It  is  well  settled  that  there  is  no  error 
in  refusing  to  give  a  correct  charge  pre- 
cisely as  requested,  provided  the  instruc- 
tion actually  given  fairly  covers  and  in- 
cludes the  instruction  asked.  Railway  Co 
7'.  Whitton,  13  Wall.  270,  20  L.  Ed.  571; 
Tweed's  Case.  16  Wall.  504.  21  L.  Ed.  389; 
Coffin  V.  United  States,  156  U  S.  432, 
456,   39   L.   Ed.   481. 

It  belongs  to  the  judge  to  exercise  di"- 
cretion  as  to  the  style  and  form  in  whi^'i 
he  expounds  the  law  and  comments  upon 
the  facts.  His  duty  is  discharged  if  his 
instructions    to    the    jury    correctly    state. 
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way.  If  the  results  mentioned  are  reached,  the  mode  and  manner  are  im- 
material. The  court  has  then  done  all  that  it  is  bound  to  do,  and  may  thus 
leave  the  case  to  the  consideration  of  the  jury.  Neither  party  has  the  right  to 
ask  anything  more.^^  In  other  words,  the  court  may  decline  to  give  any  of  the 
instructions  prayed  for,  but  instruct  at  large,  according  to  its  own  views  of 
propriety  and  the  exigencies  of  the  case;  and  if  the  instructions  cover  all  the 
points,  and  present  them  fully  and  fairly  to  the  jury,  the  duty  resting  upon  the 
judge  is  well  discharged.  This  is  a  settled  rule  in  the  courts  of  the  United 
States.  It  prevents  the  jury  from  being  confused  by  a  multiplicity  of  counsels, 
and  promotes  the  right  administration  of  justice.^^ 

2.  Right  to  Ali^ude  to  Other  Cases. — A  charge  to  the  jury  is  not  so  erro- 
neous as  to  justify  a  reversal  of  the  judgment  merely  because  it  alludes  to  the 
details  of  other  cases  given  in  the  books. ^^ 

3.  Sending  Charge  with  Jury  upon  Retirement. — Although  a  state  stat- 
ute may  require  that  the  instructions  shall  be  taken  by  the  jury  in  their  retire- 
ment, yet  federal  courts  sitting  in  the  state  are  not  bound  by  such  provision 
under  the  uniformity  act.s'^ 


although  not  in  the  ipsissima  verba  of 
counsel,  the  whole  law  applicable  to  the 
case.  Continental  Imp.  Co.  v.  Stead,  95 
U.  S.  161,  24  L.  Ed.  403,  approved  in 
Cunningham  v.  Springer,  204  U.  S.  647, 
658.   51    L.   Ed.   662. 

Categorical  answers  not  required  of 
judge. — .\  judge  is  not  bound  to  charge 
upon  assumed  facts  in  the  ipsissima  verba 
of  counsel,  nor  to  give  categorical  an- 
swers to  a  juridical  catechism  based  on 
such  assumption.  Such  a  course  would 
often  mislead  the  jury  instead  of  enlight- 
ening them,  and  is  calculated  rather  to 
involve  the  case  in  the  meshes  of  techni- 
cality, than  to  promote  the  ends  of  law 
and  justice.  It  belongs  to  the  judicial 
office  to  exercise  discretion  as  to  the  style 
and  form  in  which  to  expound  the  law 
and  comment  upon  the  facts.  Continental 
Imp.  Co.  V.  Stead.  95  U.  S.  161,  166,  24 
L.  Ed.  403;  Ayers  v.  Watson,  137  U.  S. 
584,   34   L.    Ed.   803. 

34.  Court  may  use  its  own  language. — ■ 
Laber  v.  Cooper,  7  Wall.  565,  19  L.  Ed. 
151;  Indianapolis,  etc..  R.  Co.  v.  Horst, 
93   U.    S.   291,  295,  23   L.    Ed.   898. 

35.  Ruch  V.  Rock  Island.  97  U.  S.  693, 
24  L.  Ed.  noi,  citing  Laber  z\  Cooper, 
7  Wall.  565,  19  E-  Ed.  151;  Indianapolis, 
etc.,  R.  Co.  V.  Horst,  93  U.  S.  291,  295,  23 
L.   Ed.   898. 

Courts  of  the  United  States  are  not 
bound  to  give  instructions  upon  specific 
requests  by  counsel  for  them.  If  the 
court  charge  the  jury  rightly  upon  the 
case  generally,  it  has  done  all  that  it 
ousjht  to  do.  Mills  v.  Smith,  8  Wall.  27, 
19   L.   Ed.   346. 

36.  Right  of  court  to  allude  to  other 
cases. — In  this  case  the  court  said:  "Al- 
though the  practice  of  alluding  to  the 
details  of  other  cases  given  in  the  books, 
while  a  jury  is  being  charged  upon  the 
facts  of  the  particular  case  on  trial,  is 
by  no  means  to  be  commended,  we  can- 
not  say   that   the   jury   in   this    case   were 


misled  by  the  reference  made  to  what 
appeared,  or  was  said  by  judges,  in  other 
cases.  It  must  be  assumed,  if  the  con- 
trary does  not  appear,  that  jurors  under- 
stand that  these  allusions  to  other  cases 
are  made  only  for  purposes  of  illustration. 
It  is  impracticable  to  prescribe  the  par- 
ticular mode  in  which  a  judge  shall  ex- 
press to  jurors  his  view  of  the  case  about 
to  be  determined  by  their  verdict.  That 
must,  of  necessity,  be  left  to  his  discre- 
tion. If  in  charging  a  jury,  a  judge 
chooses  to  employ  the  words  of  others 
in  order  to  convey  the  exact  thought  in 
his  own  mind,  or  if  he  prefers,  for  pur- 
poses merely  of  illustration,  to  read  from 
the  opinions  or  judgments  of  other 
courts,  we  cannot  hold  that  such  practice, 
although  not  to  be  encouraged,  is,  in  the 
absence  of  a  statute  prescribing  a  dif- 
ferent rule,  ground  for  the  reversal  of 
the  judgment  of  the  trial  court.  If  a 
judgment  should  in  any  case  be  reversed 
upon  such  ground,  it  should  only  be 
where  it  appears  that  the  jury  has  been 
misled  by  the  particular  mode  in  which 
they  were  charged  to  the  prejudice  of  the 
substantial  rights  of  the  accused."  Pointer 
V.  United  States,  151  U.  S.  396,  416,  38  L. 
Ed.  308. 

37.  Sending  charge  with  jury  upori  re- 
tirement.— The  practice  act  of  Illinois 
provides  that  the  court  shall  instructthe 
jury  only  as  to  the  law;  and  that  the  jury 
shall,  on  their  retirement,  take  the  writ- 
ten instructions  of  the  court,  and  return 
them  with  their  verdict.  In  this  case,  the 
court  below,  while  it  commented  upon 
the  evidence,  but  without  withdrawing 
from  the  jury  the  determination  of  the 
facts,  refused  to  allow  the  jury  to  take 
to  their  room  the  written  instructions 
given  them.  Held,  that  the  act  of  con- 
gress of  June  1,  1872,  §  5  (17  Stat.  197), 
has  no  application  to  the  case,  and  that 
there  was  no  error  in  the  action  of  the 
court  below.  Nudd  v.  Burrows,  91  U.  S. 
426.    23    L.    Ed.    286. 
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4.  Philosophical  Remarks. — The  court  is  not  bound,  at  the  request  of 
counsel,  to  give  as  instructions  philosophical  remarks  copied  from  text-books, 
however  wise  or  true  they  may  be  in  the  abstract,  or  however  high  the  reputa- 
tion of  the  authors.^s 

E.  Duty  of  Court  to  Modify  Instructions. — Courts  of  justice  are  not 
bound  to  modify  or  fashion  the  instructions  moved  for  by  counsel  so  as  to  bring 
them  within  the  rules  of  law.  If  they  are  couched  in  terms  too  general  to  admit 
an  answer  in  the  afifirmative,  without  restriction  or  modification,  the  court  may 
refuse  to  give  them.^^ 

VI.    Further  Instructions. 

A.  In  General. — Where  the  court  has  instructed  the  jury  at  large,  according 
to  its  own  views  of  propriety  and  the  exigencies  of  the  case,  which  it  has  a  right 
to  do,  and  if  the  instructions  cover  all  the  points,  and  present  them  fully  and 
fairly  to  the  jury,  the  duty  resting  upon  the  judge  is  well  discharged,  and  it  is 
not  error  to  refuse  to  give  further  instructions.  This  is  a  settled  rule  in  the 
courts  of  the  United  States,  and  it  is  a  wise  one.  It  prevents  the  jury  from 
being  confused  by  a  multiplicity  of  counsels,  and  promotes  the  right  admin- 
istration of  justice.^*^     And  although  the  charges  requested  may  be  unobjection- 


38.  Court  need  not  give  philosophical 
remarks    of   text-writers    to    the     jury. — 

Walker   v.    Johnson,   96   U.    S.    424,    24    L. 
Ed.  834. 

Greenleaf's  rule  as  to  the  weight  of 
verbal  admissions. — The  court  is  not 
bound  to  instruct  the  jury  "that  verbal 
admissions,  while,  if  deliberately  made  and 
precisely  identified,  they  frequently  fur- 
nish satisfactory  evidence,  are  to  be  re- 
ceived with  great  caution;  and  the  atten- 
tion of  the  jury  should  be  directed,  in 
passing  upon  alleged  verbal  admissions, 
to  whether  the  witnesses  testifying  thereto 
distinctly  understood  the  party  charged 
in  what  he  said,  and  whether  they  have 
or  have  not  intentionally  or  unintention- 
ally, failed  to  express  what  was  actually 
said,"  because  this  is  a  mere  philosophical 
remark  quoted  from  Greenleaf,  especially 
where  it  is  apparent  that  the  attention  of 
the  jury  was  directed  by  the  court  to  all 
the  matters  essential  to  their  understand- 
ing the  case.  Walker  v.  Johnson.  96  U. 
S.  4'^4,  428,  24  L.  Ed.  834.  S^e  the  title 
DECLARATIONS  AND  ADMISSIONS, 
vol.    5,   p.    232. 

39.  Courts  need  not  modify  instructions 
reouested. — Buck  v.  Chesapeake  Ins.  Co., 
1  Pet.  151,  7  L.  Ed.  90;  Catts  v.  Phalen,  2 
How.  ST.'i,  382,  11  L.  Ed.  306;  Haffin  v. 
Mason,  15  Wall.  671,  674,  21  L.   Ed.   196. 

Courts  of  justice  are  not  obliged  to 
modify  the  propositions  submitted  by 
counsel,  so  as  to  make  thein  fit  the  case. 
If  they  do  not  fit,  that  is  enough  to  au- 
thorize their  rejection.  Elliott  v.  Peirsol, 
1  Pet.  328,  338,  7  L.   Ed.   164. 

A  party  cannot  assign  for  error,  the  re- 
fusal of  an  instruction  to  which  he  has 
not  a  right  to  the  full  extent  as  stated, 
and  in  its  precise  terms;  the  court  is  not 
bound  to  give  a  modified  instruction  vary- 
ing from  the  one  praved.  Catts  v. 
Phalen,  2  How.  375,  376,  382,  11  L.  Ed. 
30G. 


40.  Court  not  bound  to  repeat  or  give 
further  instructions. — Winans  v.  New 
York,  etc.,  R.  Co.,  21  How.  88,  16  L.  Ed. 
68;  Law  v.  Cross,  1  Black  533,  17  L.  Ed. 
185;  Cliquot's  Champagne,  3  Wall.  115, 
142,  18  L.  Ed.  116;  Tome  v.  Dubois,  6 
Wall.  548,  18  L.  Ed.  943;  Laber  v.  Cooper, 
7  Wall.  565,  19  L-  Ed.  151;  Armstrong  v. 
Morrill,  14  Wall.  120,  20  L.  Ed.  765;  Klein 
V.  Russell,  19  Wall.  433,  464,  22  L.  Ed. 
116;  Burton  v.  Driggs,  20  Wall.  125,  137, 
22  L.  Ed.  299;  Indianapolis,  etc.,  R.  Co. 
V.  Horst,  93  U.  S.  291,  295,  23  L.  Ed. 
898;  Railway  Co.  v.  McCarthy,  96  U.  S. 
258,  24  L.  Ed.  693;  Ruch  v.  Rock  Island, 
97  U.  S.  693,  24  L.  Ed.  1101;  National 
Bank  v.  Burkhardt,  100  U.  S.  686,  25  L. 
Ed.  766;  Recknagel  v.  Murphy,  102  U.  S. 
197,  26  L.  Ed.  130;  Smith  v.  Field,  105 
U.  S.  52,  26  L.  Ed.  1007;  Connecticut  Mut 
Life  Ins.  Co.  v.  Union  Trust  Co.,  112  U. 
S.  250,  259,  28  L.  Ed.  708;  Iron  Silvei 
Min.  Co.  7'.  Cheesman,  116  U.  S.  529,  532, 
29  L.  Ed.  712;  Northwestern  Life  Ins.  Co. 
V.  Muskegon  Bank,  122  U.  S.  501,  30  L. 
Ed.  1100;  Relfe  v.  Wilson,  131  U.  S., 
clxxxix,  26  L.  Ed.  212;  Anthony  v.  Louis- 
ville, etc.,  R.  Co.,  132  U.  S.  172,  33  L.  Ed. 
301:  Patrick  v.  Graham,  132  U.  S.  627,  33 
L.  Ed.  460;  Ormsby  v.  Webb,  134  U.  S. 
47,  67,  33  L.  Ed.  805;  Washington,  etc., 
R.  Co.  V.  McDade,  135  U.  S.  554,  555,  34 
L.  Ed.  235;  Ayers  r.  Watson,  137  U.  S. 
584,  34  L.  Ed.  803;  ^tna  Life  Ins.  Co.  v. 
Ward,  140  U.  S.  76,  35  L.  Ed.  371;  March- 
and  7'.  Grififon.  140  U.  S.  516,  35  L.  Ed. 
527;  Home  Benefit  Ass'n  v.  Sargent,  142 
U.  S.  691,  35  L.  Ed.  1160;  New  York,  etc., 
R.  Co.  V.  Winter,  143  U.  S.  60,  74,  36  L. 
Ed.  71;  Hartford  Life,  etc.,  Ins.  Co.  v. 
TTnsell,  144  U.  S.  439,  447,  36  L.  Ed.  496; 
Grand  Trunk  R.  Co.  v.  Ives,  144  U.  S. 
408,  36  L.  Ed.  485;  Texas,  etc.,  R.  Co.  v. 
Cox,  145  U.  S.  593,  607,  36  L.  Ed.  829; 
Brown  v.  United  States,  150  U.  S.  93,  95, 
37   L.    Ed.    1010;   Tucker  v.  United   States, 
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able  and  correct  in  point  of  law,  yet  if  the  court  has  in  its  own  way  fairly- 
presented  the  issues,  it  is  not  bound  by  its  duty  to  give  them.  In  other  words, 
it  is  no  error  to  refuse  to  charge  the  jury  as  requested,  where  most  of  the  ques- 
tions presented  have  been  covered  by  instructions  already  given.*  i 


151  U.  S.  164,  170,  38  L.  Ed.  112;  Union 
Pac.  R.  V.  Daniels,  152  U.  S.  684,  691,  38 
L  Ed  597;  Northern  Pac.  R.  Co.  v.  Bab- 
cock,  154  U.  S.  190,  201,  38  L.  Ed.  958; 
Coffin  V.  United  States,  156  U.  S.  432,  456, 
39  L  Ed.  481;  Northern  Pac.  R.  Co.  t^. 
Urlin,  158  U.  S.  271,  39  L.  Ed.  977;  White 
V  Van  Horn,  159  U.  S.  3,  40  L.  Ed.  55; 
Union  Pac.  R.  Co.  v.  O'Brien,  161  U.  S.  451, 
457  40  L.  Ed.  766;  Coffin  z/.  United  States, 
162'  U.  S.  664,  672,  40  L.  Ed.  1109;  Rio 
Grande,  etc.,  R.  Co.  v.  Leak,  163  U.  S. 
280  41  L  Ed.  160;  Allen  v.  United  States, 
164' U  S  492,  500,  41  L.  Ed.  528;  White 
V.  United  States,  164  U.  S.  100,  105,  41  L. 
Ed  365;  Agnew  v.  United  States,  165  U. 
S  36  41  L.  Ed.  624;  Davis  v.  United 
States,  165  U.  S.  373,  378,  41  L.  Ed.  750; 
Carter  v.  Ruddy.  166  U.  S.  493,  41  L.  Ed. 
1090-  Ritter  v.  Mutual  Life  Ins.  Co.,  169 
U  S  139,  150,  42  L.  Ed.  693;  Humes  v. 
United  States,  170  U.  S.  210,  212,  42  L. 
Ed  1011;  Bird  v.  United  States,  187  U. 
S  118,  130,  47  L.  Ed.  100;  Texas,  etc.,  R. 
Co.  V.  Watson,  190  U.  S.  287,  293,  47  L. 
Ed  1057;  Queenan  v.  Oklahoma,  190  U. 
S  548,  551,  47  L.  Ed.  1175;  Chotaw,  etc., 
P.  Co.  V.  Tennessee,  191  U.  S.  326.  334, 
48  L.  Ed.  201;  Cunningham  v.  Springer, 
204  U.   S.   647,  658,   51   L.   Ed.   662. 

No  court  is  bound,  at  the  mere  instance 
of  the  party,  to  repeat  over  to  the  jury 
the  same  substantial  proposition  of  law, 
in  every  variety  of  form  which  the  in- 
genuity of  counsel  may  suggest;  it  is 
sufficient  if  it  be  once  laid  down,  in  an 
intelligible  and  unexceptionable  manner. 
Kelly  V.  Jackson,  6  Pet.  622,  8  L.  Ed.  523. 
"Where  the  charge  of  the  court  below 
covers  the  whole  ground  necessary  to  en- 
able the  jury  to  apply  the  law  to  the  mat- 
ters in  issue,  and  is  not  subject  to  any 
just  exception,  so  that,  if  there  be  any 
error  in  the  proceedings,  it  was  committed 
solely  by  the  jury,  this  court  has  no  juris- 
diction to  retry  the  cause  as  if  it  were 
l)oth  court  and  jury,  but  must  affirm  the 
'-dgment."  Woodruff  V.  Hough,  91  U. 
S.   .596,   23   L.    Ed.    332. 

It  is  not  error  for  a  court  to  refuse  to 
f^ive  an  extended  series  of  instructions, 
though  some  of  them  may  be  correct  in 
the  propositions  of  law  which  they  pre- 
sent, if  the  law  arising  upon  the  evidence 
is  given  by  the  court  with  such  fullness 
as  to  guide  correctly  the  jury  in  its  find- 
ings. Railway  Co.  v.  Whitton,  13  Wall. 
270.   20   L.    Ed.    571. 

Charge  as  to  burden  of  proof. — A  court 
having  fairly  submitted  to  a  jury  the  evi- 
dence in  a  case,  and  charged  as  favorably 
to  a  party  as  he  could  properly  have 
?sked,  may,  in  the  exercise  of  its  discre- 
tion    refuse    a    request    by    that    party    to 


charge  as  to  which  side  the  burden  of 
proof  belongs.  Chicopee  Bank  v.  Phila- 
delphia Bank,  8  Wall.  641,  19  L.  Ed.  422. 
See^  generally,  the  title  PRESu^NlP- 
TIONS  AND  BURDEN  OF  PROOF. 

Accidents  at  crossings. — In  action  for 
damages  against  a  railway  company  for 
injuries  sustained  at  a  railroad  crossing 
by  reason  of  the  alleged  negligence  ol 
the  defendant,  the  court  charged  the  jury 
that  they  must  look  at  all  the  circum- 
stances in  determining  whether  the  plain- 
tiff acted  with  due  care  or  was  guilty  ol 
negligence;  that,  if  he  attempted  to  crosi- 
the  railroad,  or  to  approach  so  near  tc 
it  that  injury  might  have  resulted,  he  wa? 
under  a  duty  to  use  such  care  as  was 
proportionate  to  the  danger;  and,  gen- 
erally, that  all  persons  acting  under  dan- 
gerous circumstances  and  conditions  must 
have  due  regard  to  the  danger  that  sur- 
rounds them,  and  use  a  greater  degree  ot 
care  where  there  was  much  danger  than 
where  the  danger  was  but  slight.  It  was 
held  that  the  court  committed  no  error  by 
failing  to  charge  further  as  to  plaintiffs- 
negligence  in  driving  so  close  to  the  rail- 
road as  to  be  injured  by  passing  cars. 
Rio  Grande,  etc.,  R.  Co.  v.  Leak,  163  U. 
S.  280,  41  L.   Ed.   160. 

In  action  for  damages  against  a  rail- 
way company  for  injuries  sustained  at  a 
railroad  crossing  by  reason  of  the  alleged 
negligence  of  the  defendant,  the  court 
charged  the  jury  that,  taking  into  con- 
sideration all  the  circumstances,  all  that 
the  plaintiff  did  or  failed  to  do,  including 
such  observation  as  the  plaintiff  made,  so 
far  as  the  evidence  showed  it.  they  must 
determine  whether  "he  looked  out,  as  he 
should  have  done,  for  the  danger  of  com- 
ing trains,  or  whether  he  listened."  and 
you  are  further  charged  that  the  plaintiff 
must  have  used  such  care  as  was  propor- 
tionate to  the  danger  of  injury  resulting 
from  the  crossing  of  a  railroad  track,  it 
was  held,  that  the  court  committed  no 
error  by  refusing  to  charge  the  jurv 
further  as  to  the  plaintiff's  duty  to  look 
out  for  the  coming  of  trains.  Rio  Grande, 
etc.,  R.  Co.  V.  Leak,  163  U.  S.  280,  41  L. 
Ed.  160. 

Presumption  of  innocence. — Where  the 
court  has  sufficiently  charged  upon  the 
subject  of  the  presumption  of  innocence 
of  the  accused  in  criminal  cases,  it  can- 
not be  required  to  repeat  the  charge  in  a 
separate  instruction  at  the  request  of  the 
defendant.  Allen  v.  United  States.  164  U. 
S.    492.    41    L.    Ed.   528. 

41.  Instructions  even  correct  as  to  law, 
need  not  be   reneated. — Laber   z'.    Cooper, 

7  Wall.  565,  19  L.  Ed.  151;  Mills  v.  Smith, 

8  Wall.  27,  19  L.  Ed.  346;  The  Schools  v. 
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B.  Limitations  of  General  Rule. — But  if  in  point  of  law,  the  movant  is. 
entitled  to  the  instruction  requested,  it  is  error  to  refuse  it,  although  the  di- 
rection, afterwards  given  by  the  court,  might  by  inference  and  argument  be 
pressed  to  the  same  extent.-*^  And  where  some  of  such  instructions  involve 
new  and  important  questions,  the  court  may  consent  to  consider  them.'*^  Like- 
wise, where  the  instructions  given  are  either  indefinite  or  not  sufficiently  com- 
prehensive, the  parties  may  ask  that  further  and  more  explicit  instructions  be 
given.4*  And  it  is  error  to  refuse  a  charge  as  to  the  presumption  of  innocence 
whenever  asked,  even  though  the  jury  has  already  been  fully  instructed  on  the 
subject  of  reasonable  doubt.-is  But  an  omission  in  a  state  trial  of  a  reference 
to  the  presumption  of  innocence  cannot  be  regarded  as  a  denial  of  due  process 
of  law,  where  the  highest  court  of  the  state  has  decided  that  it  is  sufficient  to 
cliarge  correctly  in  reference  to  reasonable  doubt,  and  that  an  omission  to  refer 
to  any  presumption  of  innocence  does  not  invalidate  the  proceeding.'*'^ 

VII.  Interpretation  and  Construction.'*'^ 

A.  Instructions  Entitled  to  a  Reasonable  Interpretation. — Instructions 
given  by  the  court  at  the  trial  are  entitled  to  a  reasonable  interpretation,  and 
if  the  proposition  as  stated  is  not  erroneous,  they  are  not  as  a  general  rule  to 
be  regarded  as  incorrect  on  account  of  omissions  or  deficiencies  not  pointed  out 
by  the  excepting  party .^s  As  the  party  aggrieved,  if  he  supposes  the  instructions 
given  are  either  indefinite  or  not  sufficiently  comprehensive,  he  is  always  at  lib- 
erty to  ask  that  further  and  more  explicit  instructions  may  be  given,  and  if  he 
does  not  do  so,  he  is  not  entitled  to  claim  a  reversal  of  the  judgment  for  any 
such  supposed  error.* ^ 

B.  Must  Be  Construed  as  a  Whole. — In  examining  the  charge  of  the  court 
for  the  purpose  of  ascertaining  its  correctness  in  point  of  law,  the  whole  scope 
and  bearing  of  it  must  be  taken  together.  It  is  wholly  inadmissible  to  take  up 
single  and  detached  passages,  and  to  decide  upon  them  without  attending  to  the 
context,  or  without  incorporating  such  qualifications  and  explanations  as  nat- 
urally flow  from  other  parts  of  the  instructions.^*^     And  where  the  charo-e  to  the 

Risley,    10    Wall.    91,     19     L.      Ed.      850;  45.    Charge  as  to  innocence  not  covered- 
Tweed's  Case,  16  Wall.  504,  516,  21  L.  Ed.       by  charge  as  to  reasonable  doubt. Cofihi 

389;    Rosenthal   v.  Walker,   111   U.    S.   185,  v.  United  States,   156  U.  S.  432,  39  L    Ed 

28    L.    Ed.    395;    Iron    Silver    Min.    Co.    v.  481;    Cochran   v.   United   States'  157   U    s' 

rheesman,    116    U.    S.    529,    532,   29    L-    Ed.  286,   39   L,.    Ed.    704. 

71.3.  ^Q-     Due    process    of    law.— Howard    v. 

Where    the    court    charge   the   jury   cor-  Fleming,  191  U.  S.   126,  48  L.  Ed.  121,  fol- 

rectly    upon    all    the    ingredients     of      the  lowed    in    Bnrt    v.    Smith,    203    U.    S.'  12:.', 

cause   of  action   and  upon   all   the  matters  135,    51    L.    Ed.    121.      See    the    title    DUE' 

of  the  defense,  it  is  not  error  in  the  court  PROCESS  OF  LAW,  vol.  5,  p.  499. 

tn    refuse    to    instruct  *  as      requested      by  47.     See,    generally,    the     title     INTER- 

either  party,  even  though  the  proposition  PRETATION    AND    CONSTRUCTION. 

P'psented  is  correct  as  an  abstract  propo-  48.     Instructions    should   receive   a    re-- 

sition.     Mills   v.   Smith,   8   Wall.   27,   19   L.  sonable     interpretation. — Bliven     v.      New 

Ed.   346;  Tweed's   Case,   16  Wall.   504,  516,  England   Screw    Co.,  23   How.   420,   433     16 

21   L.   Ed.   389.  L.    Ed.    510;    Castle    v.    Bullard,    23    How. 

It    is    not    error    to    refuse    to    give    in-  172,    189,    16    L.    Ed.    424;    First    Unitarian 

structions    asked    for.    even    if    correct    in  Soc.  v.   Faulkner,  91  U.   S.  415,  423,  23   L. 

point   of   law,  provided  those   given   cover  Ed.    283;    Spring    Co.    v.    Edgar,    99    U.    S.. 

the  entire  case,  and  submit  it  properly  to  645,  659,  25  L.   Ed.  487. 

the   jury.      Laber  v.    Cooper,   7   Wall.    565,  49.    Castle  v.  Bullard,  23   How.   172,  189 

19   L.   Ed.   151.  16   L.   Ed.  424;   Rogers  v.  The   Marshal,   1 

42.     When    instructions    should    be    re-  Wall.    644,    17    L.    Ed.   714;   Tweed's    Case,. 

pe?ted. — Livingston  v.   Maryland   Ins.   Co.,  16  W^tII.   504,   515,  21   L.   Ed.  389. 

7   Cranch  506,  3   L.   Ed.   421.  50.    Instructions    to    be    construed  as  a 

-^3.     Where    further   instructions   involve  whole. — Magniac  v.   Thomson,   7   Pet.   348,, 

new    questions. — Cliquot's    Champagne,    3  8    L.    Ed.   709;    Rogers  v.  The    Marshall,   1 

Wall.   11^    18   L.   Ed.   116.        _  Wall.    644,    17    L.    Ed.   714;    Insurance    Co. 

44.     When    instructions    given    are    in-  v.   Transportation    Co.,   12  Wall.   194,  203, 

definite   they   should  be   repeated. — Castle  ?0  L.  Hd.  378;  Sprinj^  Co.  v.  Edgar,  99  U. 

7'.    Bullard,    23    How.    172,    190,    16    L.    Ed.  F.     M.?,    6».    2.^    L..    Ed.    4'87:    Kt-3i-p  =;to-n    v. 

424.  G-ain-n.   m  U.    S.    6St^.    23    L..    Ed.    3C:^-    Neiw 
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jury  taken  as  a  whole  fully  and  fairly  submits  the  law  of  the  case,  the  judgment 
will  not  be  reversed  because  passages  extracted  therefrom  and  read  apart  from 
their  connection  need  qualification.^^ 

C.  Must  Be  Interpreted  in  Light  of  the  Eviilence. — Instructions  will  be 
interpreted  in  the  light  of  the  evidence,  and  may  be  correct  in  the  particular 
<:ase  when  they  would  fail  as  abstract  propositions  of  law.^^  Where  an  in- 
struction is  given  in  absolute  terms,  without  reference  to  any  other  facts  in 
the  cause  which  might  be  found  by  the  jury,  upon  the  evidence  before  them, 
it  must  be  deemed  to  apply  to  every  posture  of  the  facts  which  the  evidence 
might  warrant.^2 

VIII.  Curative  Effect  of  Instructions. 

A.  In  General. — Erroneous  or  insufficient  instructions  in  one  part  of  a 
charge  may  be  corrected  or  supplied  by  unobjectionable  instructions,  on  the  same 
questions,  appearing  in  another  part.^*  But  it  cannot  be  fairly  presumed  that 
an  error  was  healed  by  a  modification  or  correction  made  in  some  other  and 
undisclosed  part  of  a  charge.^^ 

B.  Withdrawal  of  Evidence  by  Instructions. — If  evidence  wrongfully 
admitted  during  the  course  of  a  trial  be  withdrawn  from  the  jury  by  appropriate 


York,  etc.,  R.  Co.  v.  Estill,  147  U.  S.  591, 
614,  37  L.  Ed.  292;  Northern  Pac.  R.  Co. 
V.  Babcock,  154  U.  S.  190,  201,  38  L.  Ed. 
^58;  Baltimore,  etc.,  R.  Co.  v.  Mackey, 
157  U.  S.  72,  86,  39  L.  Ed.  624;  White  v. 
Van  Horn,  159  U.  S.  3,  16,  40  L.  Ed.  55; 
Coffin  V.  United  States,  162  U.  S.  664,  679, 

40  L.  Ed.  1109;  Acers  v.  United  States, 
164  U.  S.  388,  392,  41  L.  Ed.  481;  Adding- 
ton   V.    United   States,    165   U.    S.   184,   187, 

41  E.  Ed.  679;  Texas,  etc.,  R.  Co.  v.  Cody, 
166  U.  S.  606,  612,  41  L-  Ed.  1132;  Dis- 
trict of  Columbia  v.  Robinson,  180  U.  S. 
^2  103  45  L.  Ed.  440;  Hotema  v.  United 
St'ates,  186  U.  S.  413,  420,  46  L.  Ed.  1225; 
Bird  V.  United  States,  187  U.  S.  118,  130, 
47  L.  Ed.  100;  Queenan  v.  Oklahoma,  190 
U  S.  548,  551,  47  L-  Ed.  1175;  Chotaw, 
etc.,  R.  Co.  V.  Tennessee,  191  U.  S.  326, 
332,  48  L.  Ed.  201;  Choctaw,  etc.,  R.  Co. 
V.  Holloway,  191  U.  S.  334,  338,  48  L.  Ed. 
207. 

Where  an  instruction  is  given  m  abso- 
lute terms,  without  reference  to  any  other 
facts  in  the  cause  which  might  be  found 
by  the  jury,  upon  the  evidence  before 
them,  it  must  be  deemed  to  apply  to 
every  posture  of  the  facts  which  the  evi- 
dence might  warrant.  Brown  v.  Mc- 
G'-an,  14   Pet.  479,  10  L.   Ed.   5.50. 

Where  the  charge  to  the  jury  taken  as 
a  whole  fully  and  fairly  submits  the  law 
of  the  case,  the  judgment  will  not  be  re- 
•"ersed  because  passages  extracted  there- 
from and  read  apart  from  their  connec- 
tion need  qualification.  Evanston  v. 
Gunn.  99  U.   S.  660,  25   L.   Ed.  306. 

"The  question  now  before  the  court  is, 
whether  the  charge  to  the  jury  in  the  cir- 
cuit court  contains  any  erroneous  state- 
ment of  the  law;  in  examining  it,  for  the 
purpose  of  ascertaining  its  corre;ctness, 
the  whole  scope  and  bearing  of^it  nust 
he  taken  together;  it  is  wholly  inadmis- 
sible, to  take  up  single  and  'etacheri  pas- 
sages, and  to  decide  upon  them,  wiihout 
attending   to   the    context,   or   without   in- 


corporating such  qualifications  and  ex- 
planations as  naturally  flow  from  the 
language  of  other  parts  of  the  charge; 
the  whole  is  to  be  construed  as  it  must 
have  been  understood,  both  by  the  court 
and  the  jury,  at  the  time  it  was  delivered." 
Magniac  v.  Thomson,  7  Pet.  348,  8  L.  Ed. 
709. 

51.  Evanston  v.  Gunn,  99  U.  S.  660, 
25  L.  Ed.  306,  approved  in  Spalding  v. 
Castro,    153   U.    S.   38,   38    L.    Ed.    626. 

52.  Instructions  to  be  interpreted  in 
light  of  evidence. — Choctaw,  etc.,  R.  Co. 
V.  Holloway,  191  U.  S.  334,  48  L.  Ed. 
207.  In  this  case  an  instruction  was  given 
in  regard  to  the  railroad's  duty  to  provide 
reasonably  safe  machinery  and  appliances, 
and  the  uncontradicted  evidence  showed 
the  total  absence  of  a  certain  engine 
brake;  held,  there  was  no  need  to  limit 
the  railroad's  duty  to  the  exercise  of  rea- 
sonable care  in  such  case. 

The  charge  of  the  court  should  be  in- 
terpreted with  reference  to  the  testimony 
which  is  shown  to  have  preceded  it,  upon 
which,  in  truth,  it  was  prayed;  with  refer- 
ence, also,  to  the  reasonable  conclusions 
which  that  testimony  tended  obviously  to 
establish.  Rhett  v.  Poe,  2  How.  457,  481, 
11   L.    Ed.   338. 

53.  Brown  v.  McGran,  14  Pet.  479,  10 
L.    Ed.    550. 

54.  Curative  effect  of  instructions. — 
Ward  V.  Cochran,  150  U.  S.  597,  610,  37 
L.  Ed.  1195;  Lincoln  v.  Power,  151  U.  S. 
436,   440,   38   L.   Ed.   224. 

But  where  the  evidence  seems  some- 
what unsatisfactory,  and  defendant^  is 
doomed  to  die  by  the  verdict  of  a  jury 
under  a  charge  which  is  clearly  erroneous, 
such  curative  effect  will  not  be  inferred. 
Mills  V.  United  States,  164  U.  S.  644,  649, 
41    L.    Ed.    584. 

55.  Bird  v.  United  States,  180  U.  S.  356, 
362,  45  L.   Ed.   570. 
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instructions,  the  error  is  cured. ^*''  Thus,  an  instruction  to  disregard  irrelevant 
■evidence  which  has  been  admitted  and  afterwards  withdrawn,  cures  the  error. ^'^ 
But  there  may  be  instances  where  such  a  strong  impression  has  been  made 
upon  the  minds  of  the  jury  by  illegal  and  improper  testimony,  that  its  subsequent 
withdrawal  will  not  remove  the  etfect  caused  by  its  admission,  and  in  that  case 
the  general  objection  may  avail  on  appeal  or  writ  of  error.^^  There  may  also 
be  a  defect  in  the  language  of  the  attempted  withdrawal  whether  it  was  suffi- 
ciently definite  to  clearly  identify  the  portion  to  be  withdrawn.^^ 

Cautionary  Instructions. — Improper  remarks  by  counsel  in  argument,^^  as 
lay  commenting  upon  the  failure  of  the  accused  to  testifyj'^i  may  be  cured  by 
proper  cautionary  instructions. 

INSTRUMENT. — As  to  what  constitutes  an  instrument  in  the  law  of  forgery, 
see  the  title  Forgery  and  Counterfeiting,  vol.  6,  p.  380. 
INSUFFICIENT  EVIDENCE.— See  note  1. 
INSULTING  LANGUAGE.— See  the  title  Libel  and  Slander. 
INSURABLE  INTEREST.— See  the  titles  Insurance;  Marine  Insurance. 


56.  Withdrawal  of  evidence  cures  error 
in  its  admission. — Specht  v.  Howard,  16 
Wall.  564,  21  L.  Ed.  348;  Pennsylvania  Co. 
V.  Roy,  102  U.  S.  451,  452,  26  L.  Ed.  141; 
Hopt  V.  Utah,  120  U.  S.  430,  438,  30  L. 
Ed.  708;  Throckmorton  v.  Holt,  180  U. 
S.   552,   567,  45   L.   Ed.   663. 

57.  Instructions  to  disregard  irrelevant 
evidence. — Pennsylvania  Co.  v.  Roy,  102 
U.  S.  451,  26  L.  Ed.  141.  See  the  title 
APPEAL  AND  ERROR,  vol.  2,  p.  343. 

58.  When  withdrawal  of  evidence  will 
not  cure  the  error. — Throckmorton  v. 
Holt,  180  U.  S.  552,  567,  45  L  Ed.  663, 
citing  Hopt  v.  Utah,  120  U.  S.  430,  30  L 
Ed.  708;  Waldron  v.  Waldron,  156  U.  S. 
361,   39    L    Ed.    453. 

Where  the  whole  of  a  memorandum 
book  is  allowed  to  go  before  the  jury, 
onlv  part  of  it  being  properly  admitted 
as  evidence,  and  the  other  part,  contain- 
ing objectionable  matter,  being  unsealed, 
or  without  other  protection  of  the  leaves 
and  pages  not  put  in  evidence,  the  error 
is  not  cured  by  the  instructions  to  the 
jury  not  to  examine  any  part  of  it  ex- 
cept what  was  put  in  evidence.  Bates  v. 
Preble,  151  U.  S.  149,  158,  38  L  Ed.  106. 

59.  Sufficiency  of  language  of  with- 
drawal.— Throckmorton  v.  Holt,  180  U. 
S.  552,  567,  45  L  Ed.  663,  distinguishing 
Pennsylvania  Co.  v.  Roy,  102  U.  S.  451, 
452,  26  L  Ed.  141;  Hopt  v.  Utah,  120  U. 
S.   430,   30   L    Ed.   708. 

60.  Improper  remarks  by  counsel  cured 
by  instructions. — The  attempt  of  the 
prosecuting  officer  of  the  United  States 
to  induce  the  jury  to  assume,  without  any 
evidence  thereof,  the  defendant's  guilt  of 
a  crime  of  which  he  had  been  judicially 
acquitted,  as  a  ground  for  convicting  him 
of  a  distinct  and  independent  crime  for 
■which  he   was   being  tried,  was   a   breach 
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of  professional  and  official  duty,  which, 
upon  the  defendant's  protest,  should  have 
been  rebuked  by  the  court,  and  the  jury 
instructed  to  allow  it  no  weight.  Hall  v. 
United  States,  150  U.  S.  76,  81,  37  L  Ed. 
1003.  See  the  title  ARGUMENTS  OF 
COUNSEL  vol.  2,   p.  492. 

61.  Comments  upon  failure  of  accused 
to  testify. — Where  the  prosecuting  at- 
torney has  commented  upon  the  failure 
of  accused  to  take  the  stand  in  his  own 
behalf,  the  presiding  judge  should  em- 
phatically condemn  such  error;  and  for 
him  to  say  on  exception,  "I  suppose  the 
counsel  should  not  comment  upon  the  de- 
fendant's not  taking  the  stand,"  is  not  a 
sufficient  contrary  instruction.  "It  should 
have  said  that  the  counsel  is  forbidden  bv 
the  statute  to  make  any  comment  which 
would  create  or  tend  to  create  a  pre- 
sumption against  the  defendant  from  his 
failure  to  testify."  Wilson  v.  United 
States,  149  U.  S.  60.  67,  37  L  Ed.  650. 
See  the  title  CRIMINAL  LAW,  vol.  5, 
p.   131. 

1.  Insufficient  evidence. — Section  804  of 
the  Revised  Statute  authorizes  a  judge 
to  entertain  a  motion  and  set  aside  a  ver- 
dict and  grant  a  new  trial  on  the  ground 
of  insufficient  evidence.  In  construing 
this  statute,  the  court  said:  "We  are  of 
the  opinion  that  the  proper  construction 
of  §  804  embraces  a  motion  for  a  new  trial 
on  the  ground  that  the  verdict  is  against 
the  weight  of  evidence,  as  being  within 
the  terms  'for  insufficient  evidence,'  as 
used  in  that  section."  Metropolitan  R. 
Co.  V.  Moore,  121  U.  S.  558,  567,  30_  L.  Ed. 
1022.  See,  also.  Inland,  etc..  Coasting  Co. 
V  Hall  124  U.  S.  121,  31  L  Ed.  369.  See 
the  title  EVIDENCE,  vol.  5,  p.  1034; 
NEW  TRIALS. 
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BY    A.    P.    WAIvKER. 

I.   Nature  and  Classification,  77. 
n.   Insurance  Companies,  77. 

A.  Benefiial,  Benevolent  and  Co-Operative  Associations  and  Mutual  In- 

surance Companies,  77 . 

B.  Stock  Companies,  77 . 

C.  Regulation,  Control  and  Taxation,  77. 

1.  In  General,  77 . 

2.  Domestic  Companies,  78. 

a.  Prevention    of    Abuse    of    Franchise,     etc. — Inspection    and 

Liquidation,  78. 
(1)   In  General,  78. 
'    (2)   Subsequently  Established  Police  Regulations,  78. 

(a)  In    General,    78. 

(b)  Inspection  and  Liquidation  of   Business,  78. 
aa.  In   General,    78. 

bb.  Returns  as  to   Business  Conditions,  etc.,  79. 

b.  Taxation,  79. 

3.  Foreign  Insurance   Companies,   79. 

a.  What  Constitutes  Doing  Business  in  a  State,  79. 

b.  Presumption  That  Company  Doing  Business  in  State,  79. 

c.  Right  to  Exclude   from  or  Impose  Conditions  upon  Transac- 

tion of  Business,   80. 

(1)  Right    to    Exclude  or    Prohibit    Transaction    of    Busi- 

ness, 80. 

(a)  In  General,  80. 

(b)  Prohibiting  Transaction  of  Business  by  Agents  or 

Brokers,  80. 

(2)  Right  to  Impose  Conditions  and  Make  Regulations,  81. 

(a)  In  General,  81. 

(b)  Discrimination     between     Domestic    and      Foreign 

Companies,  82. 

(c)  Requiring  Deposit  of  Bonds,  82. 

.    (d)   Imposition  of  Tax  or  License  Fee,  83. 

(e)  Conditions  as  to  Renewal  of  Causes,  84. 

(f)  Conditions  as  to  Service  of  Process  and  Entering 

Appearance,  84. 

(g)  Renewal   of  License  Annually,  84. 
(h)   Right  to  Alter  Conditions,  84. 

(i)   Right  to  Revoke  License,  84. 
(j)   Contravention  by  Contract  of  Parties.  84. 
(k)   Consent  of    Company  to  Conditions    Implied,    84. 
d.  Right  of  Individual  to   Procure  Insurance  in   Foreign  Com- 
pany, 85. 
D.  Insolvent  Companies,  85. 

1.  Rights  of    Policy   Holders,   85. 

a.  In  General,  85. 

b.  Set-Off  between  Company  and  Policy  Holders,  85. 

2.  Right  of  State  to  Wind  Up  Affairs,  86. 

m.    Ofl&cers,  Agents  and  Brokers,  86. 
A.  Brokers,  86. 
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B.  Officers  and  Agents,  86. 

1.  Responsibility  for  Acts  of  Agents,  etc.,  86. 

a.  Acts  within  Apparent  Scope  of  Authority,  86. 

(1)  Power  to  Limit  Authority,  86. 

(a)  In  General,  86. 

(b)  Knowledge  of  Limitations,  86. 

(2)  Instructions   to  Agents,   87. 

(3)  Limitations   Expressed   in   Application,  87. 

(4)  Limitations  in  Charter  of  Foreign  Company,  87. 

2.  Unauthorized,  Wrongful  and  Fraudulent  Acts,  87. 

3.  Agency  for  Insurer  or  Insured,  87. 

a.  Agency  Clause  Generally,   87. 

b.  Preparation    of    Application,    88. 

c.  As  to  Receiving  Notice  of  Termination  of  Contract,  90. 

d.  Under   State   Statutes,  90. 

4.  Authority  Respecting  Particular  Acts  and  Transactions,  90. 

a.  Preparation  of   Application,  90. 

b.  Making  Oral  Contract  of   Insurance,  90. 

c.  Filling  Up  Policy  after  Loss,  91. 

d.  Alteration    and    Abrogation    of    Contracts,    Waiver    of  For- 

feitures, etc.,  91. 

e.  Borrowing  Money,  91. 

f.  As  to  Payment  of  Premiums,  91. 

g.  As  to  Notice  and  Proofs  of  Loss  or  Death,  91. 
h.  Adjustment   of  Loss,  91. 

5.  Ratification  of  Unauthorized  Acts,  91. 

6.  Termination  or  Revocation  of  Agency,  91. 

a.  Effect  of  War,  91. 

b.  Notice  of  Revocation  to  Persons  Dealing  with  Agent,  91. 

7.  Compensation,  91. 

8.  Bond  of  Agent,  92. 

IV.   The  Contract  of  Insurance,  93. 

A.  Nature,  93. 

1.  In  General,  93. 

2.  Life  Insurance,  93. 

3.  Fire  Insurance,  93. 

B.  Requisites,  Validity  and  Form  of  Contract,  93. 

1.  Initial   Contracts,  93. 

a.  In   General,  93. 

b.  Agreements  Made  on  Holidays,  94. 

c.  Necessity   for   Premium   Note,   94. 

d.  Signature,  Attestation  and  Seal,  94. 

2.  Form  and  Contents  of  Executed  Contract,  94. 

a.  Regulation  by  State  Statutes,  94. 

b.  Necessity  for  Writing,  94. 

c.  Effect   of  Reducing  Contract  to   Writing,  95. 

d.  Papers  Which  Constitute,  95. 

e.  Conditions  and  Restrictions,  96. 

(1)  Stating  in  Policy,  96. 
(a)   In   General,  96. 

-     (b)   Certainty,   96. 

(c)  Type,  96. 

(2)  VaHdity,  96. 

f.  Representations  and  Warranties,  96. 

g.  Signature,  Attestation  and  Seal,  96. 
h.  Countersigning,  97. 

3.  Form  of  Contract  Varying  or  Canceling  Policy,  97. 
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4.  Offer  and  Acceptance,  97. 

a.  General    Rule,   97. 

b.  Qualified   Acceptance,   97. 

c.  Contract  Completed  by  Correspondence,  97. 

d.  Change    of    Circumstances    While    Negotiations    Pending,    98. 

e.  Accepting  Policy  without  Reading  It,  98. 
•5.  Delivery,   99. 

a.  Necessity    for  ]\Ianual   Transfer,   99. 

b.  Conditional   Delivery,  99. 

6.  Consideration,  99. 

a.  What  Constitutes,  99. 

(1)   In  General,  99. 
I  (2)   Promise  to  Give  Premium  Note,  100. 

(3)   Representations  in  Application,   100. 

b.  Premium  Note,  100. 

7.  Liability  of  Insurer  for  Loss,  100. 

a.  In   General,   100. 

b.  Right  to  Limit  Liability,   100. 

8.  Insurable   Interest,    100. 

9.  Validity,    100. 

a.  In   General,    100. 

b.  What  Law  Governs,  100. 

c.  Effect  of  Fraud,   100. 

C.  Interpretation   and   Construction,    101. 

1.  Rules  and  Principles  Governing  Exposition,  101. 

a.  In   General,    101. 

b.  Applicability  of   Rules    for  Construction   of  Written    Instru- 

ments,  101. 

c.  Intention  of   Parties,   101. 

(1)  In   General,    101. 

(2)  Terms,   Words  and   Phrases  Understood   in  Ordinary, 
Popular    Sense,    101. 

d.  Construction  against  Insurer,  101. 

e.  Resort  to  Usage  and  Custom,   103. 

f.  Written  and  Printed  Parts,   103. 

'  g.  Instrument  Other  than  Policy  Part  of  Contract,  103. 

(1)  Application  Part  of  Contract,   103. 

(2)  Slips   or   Riders   Attached  to  Policy,    104. 
h.  Conflicting  Clauses,  104. 

.:•  (1)   In   General,   104. 

/  (2)   In   Application   and   Policy,   104. 

(3)  Forfeitures,    104. 
i.  Application.   104. 

2.  What  Law  Governs,   105. 

a.  In   General,    105. 

b.  As  Determined  by   Contract  of  Parties,   105. 

3.  Conditions,   105. 

a.  In  General,   105. 

b.  Distinct  and   Separate  Conditions,   106. 

4.  Exceptions   and   Reservations,    106. 

5.  Forfeitures,  106. 

6.  Representations  and  Warranties,   106. 

D.  Persons  Who   May   Procure   Insurance,    106. 

1.  In  General,  106. 

2.  Insurable    Interest,    106. 

a.  Necessity,  106. 

(1)   General  Rule,   106. 
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(2)   In   Contracts   of  Life   Insurance,    107. 

b.  What  Constitutes,  108. 

(1)  In  General,  108. 

(2)  In  Property,   108. 

(a)  In   General,   108. 

(b)  Legatee,    109. 

(c)  Mechanic's  Lienholder,    109. 

(d)  Mortgagor    and    Mortgagee,    109. 

(e)  Partnership,   110. 

(f)  Reversioner,   110. 

(g)  Vendee,   Purchaser   and   Consignee,    110. 

(h)   Person   Responsible    for   Safety   of   Goods,    110. 

aa.  In   General,   110. 

bb.  Agent,    110. 

cc.  Bailees,   Factors,   etc.,   110. 

dd.  Common   Carriers,    111. 
(i)   Persons    Holding    Property    in    Representative    Ca- 
pacity,  112. 

aa.  In  General,   112. 

bb.  Executor,    113. 

cc.  Receiver,   113. 

dd.  Trustee,    114. 
(j)   Liability    to    Pay    a    Government    Tax,    114. 
(k)   Profits,    114. 
(  1)   Proof,  114. 

(3)  In  Life,  115. 

(a)  Man  in  His  Own  Life,  115. 

(b)  In  the  Life  of  Another,   115. 

aa.  Where    Beneficiary    Effects    Insurance,    115. 

(aa)   In    General,    115. 

(bb)  Relationship,    Marriage,   etc.,    115. 

(cc)   Partners,    115. 

(dd)   Creditor  in  Life  of  Debtor,   115. 
bb.  Where    Insured    Effects    Insurance,    116. 

c.  Time   When   Interest   Must   Exist,    117. 

d.  Extinguishment  and    Cessation   of   Interest,   117. 

(1)  In  Property,  117. 

(a)  In  General,   117. 

(b)  Alienation  of  Property,  117. 

aa.  Effect   of   Absolute   Sale  Generally,    117. 
bb.  Sale   by   Mortgagor,    118. 

(2)  In  Life,   118. 

e.  Parties  Who  May  Object,  118. 

3.  Adoption  of  Insurance  Effected  by  Unauthorized  Party,   118. 

a.  In  General,  118. 

b.  Insurance  Effected  by  Part  Owner,   119. 

c.  Insurance  Effected  by  Cotrustee,  119. 
E.  Premium,   119. 

1.  As  Consideration,   119. 

2.  Right  to  Vary  Premium,   119. 

3.  Abatement  of  Premium,  119. 

4.  Payment  of  Premium,   120. 

a.  Necessity.   120. 

(1)  In  General,  120. 

(2)  Effect  of  Failure  to  Pay,   120. 

b.  Medium  of  Payment,   120. 

(1)   In   General,    120. 
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(2)  Agents'   Accepting  Personal   Property  as   Money,    120. 

c.  Time  of  Payment,   120. 

(1)  First   Premium,    120. 

(a)  At   Delivery   of   Policy,    120. 

(b)  Allowance    of    Credit,    120. 
aa.  In  General,   120. 

bb.  Authority  of  Agent,   120. 
cc.  Premium   Note  laken,   121. 

(c)  Stipulation   for   Payment  in   Lifetime  of  Assurea, 

121. 

(2)  Subsequent  Premiums,   121. 

d.  Place   of  Payment,    121. 

e.  Agent  to  Whom  Payable,  121. 

f.  Premium  Notes,  121. 

g.  Premium  Receipts,   122. 

5.  Forfeiture  upon  Nonpayment  ad  Diem,   122. 

a.  In   General,   122. 

b.  Excuses    for   Nonpayment,    122. 

(1)  Payment    Enjoined,    122. 

(2)  Sickness,    Mental   and   Physical   Incapacity,    122. 

(3)  Ignorance  of    Existence  of    Policy  or  Premium    Note, 

122. 

(4)  Intervention  of  War,  123. 

(5)  Want  of  Notice,   123. 

(a)  In   Absence  of    Statutorv   Requirement,   123. 

(b)  Under   State   Statutes.    123. 

aa.  Construction   of    Statutes,    123. 
bb.  Extraterritorial   Effect,    124. 
cc.  Form  and    Sufficiency,    124. 

(6)  Days  of  Grace,  125. 

c.  Premium   Note,   Draft,   etc.,    125. 

d.  Policy   Surrendered  for   Commutation,   125. 

e.  Relief  by  Court  of  Equity,  126. 

f.  Waiver  of  Forfeiture,   127. 

(1)  Nonpayment   of   Premium,    127. 

(a)  In   General,   127. 

(b)  Waiver  by  Agent,  128. 

(c)  Payment   or   Tender    of   Overdue    Premiums,    129. 

(2)  Nonpayment  of  Premium   Note,  etc.,   129. 

g.  Rights  after  Default,  130. 

(1)  Right  to  Recover   Equitable  Value,   130. 

(2)  Commutation,   131. 

6.  Renewal  Premiums,  131. 

F.  Property  and  Interest  Covered,   131. 

1.  Enumerated   Interest,   131. 

2.  Interest  Intended  to  Be  Protected,   131. 

3.  Goods  Required  to  Be  Written  in  Policy,  132. 

4.  Subsequent  Additions,   132. 

5.  Merchandise  Held   in  Trust,   etc.,   132. 

6.  Policy  "on  Account  of  Whom  It  May  Concern,"  etc.,    132. 
'    7.  Blanket  and  Floating  Policies,  133. 

8.  Policy  in  Name  of  Partner  or  Joint  Owner,  133. 

9.  Interest  of  Subsequent  Purchasers  or  Encumbrancers,  133. 
10.  Evidence,  133.  ^ 

G.  Risks  and  Causes  of  Loss,  133. 

1.  In  General,  133. 

2.  Ordinary  Risks,   134. 

a.  In   General.    134. 
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b.  Express   Exceptions,   134. 

3.  Loss  of  Property,  134. 

a.  Loss  Natural  and  Necessary   Consequences  of  Risk  Insured 

against,   134. 

b.  Proximate  or  Remote  Cause,  134. 

(1)  In  General,  134. 

(2)  Damage  by  Water  Thrown  on  by  Human  Agency,  135, 

(3)  Loss  Occasioned  by  Mere  Fault  or  Negligence  of  As- 

sured,   His    Servant,    Tenant,   etc.,    135. 

(4)  Loss  Arising   from  Explosions,   136. 

(5)  Collision.    137. 

(6)  Loss  Occasioned  by  Invasion,  Rebellion,  Riot,  etc.,  137. 

(7)  Loss   by   Earthquakes   and   Hurricane,    138. 

c.  Fraud   or   Criminal    Misconduct  of  Assured,    138. 

4.  Life  Insurance,    138. 

a.  Intentional   Self-Destruction,   138. 

(1)  Suicide,  138. 

(2)  Self-Destruction   When    Insured   Insane,    139. 

(3)  Stipulation    against    Intentional    Self-Destruction,    140. 

(a)  Validity,    140. 

(b)  Construction    and    Operation,    140. 

aa.  Construction  of  Words  and  Phrases,   140. 
bb.  Operation,   141. 

(aa)   Where   Insured   Sane,    141. 
(bb)   Insured    Being   Insane,    141. 

aaa.  Stipulation    Not    Containing     Words 

"Sane  or  Insane,"   141. 
bbb.    Stipulation   Containing  Words  "Sane 
or   Insane,"    142. 

(4)  Under  State  Statutes,   143. 

(5)  Questions  of  Law  and  Fact,   144. 

(6)  Evidence,  144. 

b.  Accidental   Self-Destruction,   145. 

c.  Beneficiary  or    Assignee    Feloniously  Causing    Death    of  As- 

sured,  145. 

d.  Death  from    Violence  or    Attempt  to  Violate  Criminal    Law, 

145. 

e.  Legal  Execution,   146. 

f.  Proof  That  Death  Due  to  Excepted  Cause,   146. 
H.  Commencement,  Duration  and  Termination  of  Risk,  146. 

1.  Commencement,   146. 

2.  Duration  and  Termination,  146. 

a.  Insurance  against  Loss  of  Property,  \A6. 

(1)  Validity  of   Stipulations,    146. 

(2)  Notice  of  Termination,   147. 

(3)  Sale  or  Transfer  of  Property  and  Change  of  Title  or 

Possession,  147. 

b.  Life   Insurance,    147. 

I.  Modification  and  Alteration  of  Contract,  147. 
J.  Surrender,  Cancellation,  Commutation  and  Abandonment,   147. 
1.  Surrender,   Cancellation   and   Commutation,    147. 

a.  Right,  147. 

b.  Consent  of  Beneficiary,  148. 

c.  Election  as  to  Mode  of  Commutation.  148. 

d.  Amount  to  Which  Insured  Entitled,   148. 

(1)  Cash  Value,   148. 

(2)  Paid-Up  Policy,  149. 
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(3)  Under  State  Statutes,   149. 
2.  Abandonment  by  Insurer,   149. 

a.  In  General,   149. 

b.  Transfer  of  Business  to  New  Company,  .150. 
K,  Forfeiture  and  Avoidance,   150. 

1.  Avoidance  by  Means  of  Technical  Defenses,  150. 

2.  Forfeitures,   150. 

a.  Construction,    150. 

b.  Breach    of    Affirmative    Warranties    and    False    Representa- 

tions,  151. 

(1)  Breach   of  Affirmative  Warranty,   151. 

(a)  What  Constitutes  a  Warranty,   151. 

(b)  Materiality  of   False   Statement,   151. 
aa.  General  Rule,  151. 

bb.  Warranties  and  Representations  Distin- 
guished,   151. 

cc.  Statements  Construed  as  Representations 
Rather  than  Warranties,   152. 

(c)  Good  Faith  of  Answer,    152. 
aa.  In  General,   152. 

bb.  Scope  of  Question  Not  Understood,   153. 
cc.  Defect  of   Memory   Stated,   153. 

(d)  Burden  of  Proof  of  Falsity,  153. 

(2)  False  Representations  and  Concealments,  153. 

(a)  Affirmation  or  Denial  of  Fact,   153. 

(b)  Falsity   of    Representation,    153. 

(c)  Materiality  to  Risk,  153. 
aa.  General  Rule,  153. 

bb.  Test  of   Materiality,    154. 

cc.  Test    of    Material    Misrepresentation    or    Con- 
cealment,   154. 
dd.  Right  to  Full   Disclosure,    154. 
(aa)   In  General,   154. 
(bb)   Reinsurance,    155. 
ee.  Intention  to  Deceive,   156. 
ff.  Knowledge  of  Insurer,   156. 
gg.  Means    of   Knowledge    Equally   Open   to   Both; 

Parties,   156. 
hh.  Knowledge  or  Ignorance  of  Insured,   156. 
ii.  Representations   Not   Asked   or   Given,    156. 
jj.  Answer    Apparently     Complete    or     Manifestly 

Incomplete,  157. 
kk.  Policy    Inconsistent    with    Previous     Represen- 
tations,   158. 
11.  Misstatements    in    Previous    Application,    158. 
mm.  Policy   Renewed    Agreeably   to    Previous    Rep- 
resentations,  158. 
nn.  Manner  in  Which  Loss  Arises,   159. 
oo.  Question   for  Jury,    159. 

(d)  Und'er  State  Statute,  159. 

(e)  Question   for  Jury,   160. 

(f)  Evidence.   160. 

(3)  As  to  Particular  Matters,  160. 
(a)   Life  Insurance,  160. 

aa.  Interest  in  Life  of  Assured,   160. 
bb.  Family  and   Personal   History,    160. 
cc.  Occupation,  162. 
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dd.  Habits  of  Life,  etc.,   162. 
(aa)   In   General,    162. 
(bb)  Use   of    Intoxicants,   Narcotics,   Opiates^ 

etc.,   163. 
(cc)   Evidence,    163. 
ee.  Age  of  Insured,  164. 
(b)   Fire   Insurance,    164. 

aa.  Title  or  Interest    of  Assured  and    Occupation 
of   Premises,   164. 
(aa)   In   General,    164. 

(bb)   Facts     Qualifying      Assured's      Interest^ 
164. 
aaa.  In  General,  164. 

bbb.  Questions    as    to    Encumbrances,  165. 
(cc)   Provision      for      Unconditional     Owner- 
ship, 166. 
(dd)   Insurance   for   Benefit  of   Whom  It  May 
Concern,   167. 
bb.  Prior   and   Subsequent   Insurance  and  Applica- 
tions Therefor,  167. 
cc.  Overvaluation,    169. 
(4)  Answers  Falsified  by  Agent,  170. 
c.  Breach  of   Continuing  and   Promissory   Warranties  and   Con- 
ditions, 171. 
(1)   Fire  Insurance,  171. 

(a)  In  General,  171. 

(b)  Precautions  against  Fire,   171. 
aa.  In  General,   171. 

bb.  Care,  Occupancy  and  Use  of  Premises,  171. 
(aa)   Change   in   Occupancy   or   Use,    171. 
(bb)   Alterations   and   Repairs,    172. 
(cc)   Increase   of    Risk   of    Incendiarism,    172. 
(dd)   Keeping     Explosives     and     Inflammable 

Substances,  172. 
(ee)   Smoking  on   Premises,   173. 
(ff)   Violations  by  Tenant   or  Agent,   173. 

(c)  Change  of  Title,  Sale  or  Transfer,  173. 
aa.  In  General,  173. 

bb.  Interpretation   and    Effect   of    Conditions,    174. 
cc.  Notice  to  and  Consent  of  Insurer,  174. 

(d)  Books  and  Inventories,   175. 
aa.  In  General,   175. 

bb.  Iron   Safe  Clause.   176. 

(a)  Change  of  Habits,  176. 

(b)  Residence,   177. 

d.  Inoperative  Conditions,  177. 

e.  Relief  by  Courts,  177. 

f.  Waiver  and  Estoppel,  177. 

(1)  In  General,  177. 

(2)  Estoppel  by  Conduct.  178. 
(a)   In  General,  178. 

(b)   Intention   and   Knowledge   of   Circumstances,    178. 

(c)  Reliance   upon   Conduct   of    Insurer,    179. 

(d)  Time  of  Waiver,   180. 

(e)  Necessity   for  Writing,   180. 

(f)  Acts   Constituting  a  Waiver,   180. 
aa.  In  General,  180. 
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bb.  Issuing   Policy   with    Knowledge  of   Breach   of 

Condition,    180. 
cc.  Accepting      Premium     after      Knowledge       of 

Breach  of  Condition,   180. 
dd.  Inconsistent       Contemporary      Parol       Agree- 
ments,  180. 
(g)   Particular  Stipulations  and  Conditions,  180. 
aa.  Change  in  Habits  of  Life,  etc.,  180. 
bb.  Conditions  as  to  Residence,   181. 
cc.  Overvaluation,   181. 
dd.  Nonpayment  of  Premium,   181. 
(h)   W^aiver  by  Agents,  181. 

aa.  Authority  of   Agent,   181. 
(aa)   In    General,    181. 

(bb)   Condition      Restricting       Authority      of 
Agent,   181. 
bb.  Ratification  of  Unauthorized  Acts,   182. 
L.  Assignment  and  Transfer,  182. 

1.  Assignability,   182. 

2.  Mode  (jf  Assignment,  183, 

3.  Requisites,  183. 

a.  Delivery  of  Policy  to  Assignee,  183. 

b.  Knowledge  and  Consent  of  Insurer,   183. 

c.  Consent  of  Beneficiary,   183. 

d.  Insurable  Interest  of  Assignee,  183. 

4.  Effect  of  Fraud,  183. 

5.  Rights,  Duties  and  Liabilities  of  Assignee,  184. 

a.  Policy  of  Insurance  against  Loss  of  Property,   184. 

b.  Policy  of  Life  Insurance,  184. 

(1)  In  General,   184. 

(2)  Notice  of  Fraud  of  Assured,  184. 

(3)  Assignment  in  Trust  for  Benefit  of  Third  Person,  185. 

c.  Assignment  or  Pledge  to  Secure  Debt,   185. 

(1)  In   General,   185. 

(2)  Assignment  Importing  Absolute  Transfer,  185. 

d.  Right  to  Proceeds,  185. 

6.  Enforcement  by  or  for  Benefit  of  Assignee,  185. 
]\I.  Extent  of  Loss  and  Liability  Therefor,  186. 

1.  In  General.  186. 

2.  Valued  and  Open  Policies,  186. 

a.  In  General,  186. 

b.  Under  State  Statutes,  186. 

3.  Conditions   Precedent  to  Liability,   186. 

a.  Enforcement  of  Mortgage.  186. 

b.  Carrier  Insurang  Goods  Accepted  for  Transportation,  186. 

4.  Double  Insurance,  186. 

5.  Evidence,  186. 

N.  Notice  and  Proofs  of  Loss  or  Death,  187. 
1.  Necessity  and  Sufficiency,  187. 

a.  Effect  of  Requirement,   187. 

b.  Examination  of  Assured   under  Oath,   187. 

c.  Affidavit  of  Assured,  188. 

d.  Certificate  of  Magistrate,  etc.,  188. 

e.  Production   of    Bills,    Inventories,   etc.,    and    Copies     Thereof, 

189. 

f.  Proof  That  Loss  Independent  of  Excepted  Cause,  189. 

g.  Disclosure  of  Defenses  to  Suit  on  Policy,  189. 
1\  Ouestions  of  Fact.   189. 
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2.  Waiver  of  Preliminary  Proofs  and  Objections  Thereto,   190. 

a.  Refusal  to  Pay  or  Denial  of  Liability,  190. 

b.  Communications  between  Assured  and  Agent  of  Insurer,  190. 

c.  Receipt  of  Proofs  without  Question,   191. 

d.  Waiver  by  Agent,  191. 

e.  Question  of  Fact,  192. 

f.  Evidence,  192. 

3.  Effect  of  Statements  in  Proofs,   192. 

a.  When  Received  without  Question,   192. 

b.  As    Evidence  against  Insured,    193. 

c.  As  Evidence  for  Insured  or  Beneficiary,  193. 

4.  Correction  and   Amendment,   194. 

O.  Adjustment  and  Settlement  of  Loss,  194. 

1.  Authority  of  Agent  or  Olificer  of  Company,   194. 

2.  Discrimination  of  Damages  from  Concurrent  Causes,  194. 

3.  Arbitration  and  Award,  194. 
P.   Payment  and  Discharge,   196. 

1.  Payment,  196. 

a.  Place,  196. 

b.  Time,   196. 

2.  Discharge,  196. 

a.  Discharge  by  Guardian,  196. 

b.  Marine  Policy,  196. 

Q.  Contribution   among   LTnderwriters,    196. 

R.  Subrogation,  196. 

S.  Right  to  Proceeds,   196. 

1.  Policy  of  Fire  Insurance,   196. 

a.  Party  Appointed  by  Assured,   196. 

b.  Insurance  Effected  by  Bailee,  etc.,   196. 

c.  Insurance    Effected     by     Trustee,     Personal    Representative, 

Agent,  etc.,  197. 

d.  Rights  of  Transferee  or  Encumbrancer  of  Insured  Property, 

197. 

(1)  In   General,    197. 

(2)  Mortgagor  and   Mortgagee,   197. 

e.  Creditors,   200. 

2.  Life  Insurance,  200. 

a.  Insurance  Effected  by  Wife  or  Child  upon  Life  of  Husband 

or  Father,  200. 

b.  Rights  of  Creditors,  200. 

(1)  In  General  200. 

(2)  Life  of   Debtor   Insured   for   Benefit   of   Creditor,  200. 

(3)  Policy   Assigned   to   Creditor,   200. 

(a)  In    General,    200. 

(b)  Recovery    of    Excess    by    Personal    Representative 

of   Insured,   200. 

(4)  Endowment    Policy,    200. 
T.  Renewals.  202. 

U.  Reinsurance,  202. 

1.  Validity  and  Amount,   202. 

2.  Form   and    Requisites,  202. 

3.  Construction,  203. 

4.  Evidence,   203. 
V.   Remedies,  203. 

1.  Conflict  of  Laws,  203. 

2.  Form  of   Remedy,   20^ 

a.  Action   at  Law,   2C3. 
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b.  Remedies   in   Equity,   203. 

(1)  Reformation,   203. 

(2)  Specific   Performance,   205. 

(3)  Cancellation,  205. 

3.  Jurisdiction   and   Venue,   206. 

4.  Consolidation  of  Actions,   206. 

5.  Removal  of  Causes,  206. 

6.  Set-Off,  Recoupment  and   Counterclaim,  206. 

7.  Statutory  Limitation  of  Actions,  207. 

8.  Contractual  Limitations  As  to  Time  When  Suit  May  Be  Brought. 

207. 

a.  Stipulation  That   Suit  Not  to  Be  Brought  for  Specified  Pe- 

riod, 207. 

b.  Condition  Requiring  Action  to   Be   Brought  within  Specified 

Period,  207. 

9.  Process  and  Appearance,  208. 

a.  Foreign   Company,  208. 

b.  Domestic    Company,    209. 

10.  Parties,  209. 

a.  Parties   Plaintiff,  209. 

(1)  Life  Insurance,  209. 

(a)  Person   for   Whose   Benefit   Policy  Obtained,  209^ 

(b)  Executor   and   Administrator,   210. 

(c)  Assignee,  210. 

(d)  Trustee,    210. 

(e)  Wliere   Insurer   Abandons    Policy,   210. 

(2)  Insurance  against  Loss  of  Property,  210. 

(a)  Agent,   210. 

(b)  Assingee,  211. 

(c)  Bailor,    Consignor,   etc.,   211. 

b.  Parties   Defendant,  211. 

(1)  Trustee,  211. 

(2)  Cestui  Que  Trust,  211. 

(3)  Double  Insurance,  211, 

c.  Joinder  of   Parties,  211. 

d.  Intervention,  211. 

e.  Interpleader,  211. 

11.  Pleading,    211. 

a.  Declaration,  Bill  or  Complaint,  211. 

b.  Pleas,  Answer  and  Defenses,  211. 

12.  Questions  of  Law  and   Fact,   212. 

13.  Evidence,   212. 

a.  In  General,  212. 

b.  Parol  Evidence,  212. 

c.  Death  of  Assured,  213. 

14.  Witnesses,  214. 

15.  Instructions,  214. 

16.  Directing   Verdict,   214. 

17.  Verdict,  214. 

a.  Form,  Requisites  and   Sufficiency,  214. 

b.  Special  Verdict,  214. 

18.  Judgment,  214. 

W.  Damages  and  Attorney's   Fees,   215. 

CROSS  REFERENCES. 

See  the  titles,  Accident  Insurance,  vol.  1,  p.  58;  Actions,  vol.  1,  p.  96;  An- 
nuity, vol.  1,  p.  329;  Appeae  and  Error,  vol.  1,  p.  ZZZ;  Arbitration  and 
Award,  vol.  2,  p.  464;  Assignments,  vol.  2,  p.  549;  Assignments  for  Benefit 
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o?  Creditors,  vol.  2,  p.  599;  Assumpsit,  vol.  2,  p.  636;  Bankruptcy,  vol.  2,  p. 
792 ;  Barratry,  vol.  3.  p.  201 ;  Benefit  and  Benevolent  Associations,  vol.  3, 
p.  211;  Bills,  Notes  and  Checks,  vol.  3,  p.  257;  Bonds,  vol.  3,  p.  382; 
Brokers,  vol.  3,  p.  531;  Carriers,  vol.  3.  p.  556;  Chattel  Mortgages,  vol.  3, 
p.  699;  Collision,  vol.  3,  p.  870;  Compromise  and  Settlement,  vol.  3,  p.  980; 
Conflict  of  Laws,  vol.  3,  p.  1020;  Constitutional  Law,  vol.  4,  p.  1;  Con- 
tracts, vol.  4,  p.  552 ;  Contribution  and  Exoneration,  vol.  4,  p.  595 ;  Cor- 
porations, vol.  4,  p.  621;  Costs,  vol.  4,  p.  802;  Courts,  vol.  4,  p.  861;  Cove- 
nant, Action  of,  vol.  5,  p.  1 ;  Covenants,  vol.  5,  p.  5 ;  Damages,  vol.  5, 
p.  157;  Death  by  Wrongful  Act,  vol.  5,  p.  200;  Demurrers,  vol.  5,  p.  293; 
Descent  and  Distribution,  vol.  5,  p.  335 ;  Due  Process  of  Law,  vol.  5,  p.  499 ; 
Kminent  Domain,  vol.  5,  p.  746;  Estoppel,  vol.  5,  p.  913;  Evidence,  vol.  5,  p. 
1004;  Foreign  Corporations,  vol.  6,  p.  305;  Fraud  and  Deceit,  vol.  6,  p.  394; 
Fraudulent  and  Voluntary  Conveyances,  vol.  6,  p.  472 ;  General  Average, 
vol.  6,  p.  549;  Impairment  of  Obligation  of  Contracts,  vol.  6,  p.  758;  In- 
terest; International  Law;  Interstate  and  Foreign  Commerce;  Judg- 
ments and  Decrees;  Jurisdiction;  Laches;  Landlord  and  Tenant;  Limita- 
tion of  Actions  and  Adverse  Possession;  Marine  Insurance;  Mistake  and 
Accident  ;  Mortality  Tables  ;  Mortgages  and  Deeds  of  Trust  ;  Mutual  In- 
surance; New  Trials;  Notice;  Parol  Evidence;  Parties;  Partnership; 
Payment;  Pleading;  Pledge  and  Collateral  Security;  Presumptions 
and  Burden  of  Proof;  Principal  and  Surety;  Removal  of  Causes; 
Rescission,  Cancellation  and  Reformation;  Stock  and  Stockholders; 
Subrogation  ;    Taxation  ;    Vendor   and   Purchaser  ;    Waiver  ;    Warranty. 

I.    Nature  and  Classification. 

Classification  of  Insurance. — There  are  many  kinds  of  insurance  contracts 
among  which  are  the  following:  accident  insurance.^  beneficiary,  benevolent  or 
fraternal  insurance, ^  fire  insurance,^  life  insurance,'*  marine  insurance,^  mutual 
insurance.^ 

Nature  of  Contract. — See  post.  "Nature."  IV.  A. 

II.    Insurance  Companies. 

A.  Beneficial,  Benevolent  and  Co-Operative  Associations  and  Mutual 
Insurance  Companies. — See  the  titles  Benevolent  and  Beneficial  Associa- 
tions, vol.  3.  p.  211 ;  Mutual  Insurance. 

B.  Stock  Companies. — Where  a  number  of  special  partners  are  incorporated 
to  carry  on  the  business  of  insurance,  the  stock  subscribed  and  owned  by  the 
several  stockholders  or  partners  constitutes  the  capital  or  fund  publicly  pledged 
to  all  who  deal  with  them.  Insurance  companies  or  corporations,  unless  they  have 
the  privilege  of  using  their  capital  for  banking  purposes,  seldom  require  the 
actual  payment  of  it  all  in  cash." 

C.  Regulation,  Control  and  Taxation — 1.  In  General. — Life  Insurance. 
— It  is  for  the  legislature  of  a  state  to  define  the  public  policy  of  that  state  in 
respect  of  life  insurance,  and  to  impose  such  conditions  on  the  transaction  of 
business  by  life  insurance  companies  within  the  state  as  is  deemed  best.^ 

Prohibiting  Combinations  as  to  Rates,  Commissions,  Manner  of  Trans- 
acting Business,   etc. — See  the  titles  Due  Process  of  Law,  vol.   5,  p.  499; 

1.  Accident  insurance. — See  the  title  6.  Mutual  insurance. — See  the  title 
ACCIDENT  INSURANCE,  vol.  1,  p.  58.  MUTUAL  INSURANCE. 

2.  Benevolent  or  fraternal  insuran'-e.  7.  Stock  companies. — OeMvie  v.  Knox 
—See  the  title  BENEFICIAL  AND  Ins.  Co.,  22  How.  380,  387,  16  L.  Ed.  349. 
BENEVOLENT  ASSOCIATIONS,  vol.  Generally,  as  to  creation  and  organiza- 
3.   p.  211.  tion    of    corporations,    their    powers    and 

3.  Fire  insurance. — This  form  of  insur-  liabilities,  see  the  title  CORPORA- 
ance   is    fully   treated   in   this    article.  TIONS.  vol.  4,  p.   621. 

4.  Life  insurance. — This  form  of  in-  Generally,  as  to  rights  and  liabilities  of 
surance   is    fully   treated    in    this    article.           stockholders,   see   the   title   STOCK  AND 

5.  See    the     title     MARINE      INSUR-       STOCKHOLDERS. 

ANCE.  8.    Life  insurance. — Hancock   Mut.   Life 
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Monopolies  and  Corporate  Trusts;  Restraint  of  Trade. 

Prescribing  Measure  of  Damage  in  Event  of  Total  Loss. — See  post, 
"Under  State  Statutes,"  IV,  M,  2,  b. 

2.  Domestic  Companies — a.  Prevention  of  Abuse  of  Franchises,  etc. — In- 
spection and  Liquidation — (1)  In  General. — The  grant  of  a  corporate  franchise 
to  an  insurance  company  is  necessarily  subject  to  the  condition  that  the  privileges 
and  franchises  conferred  shall  not  be  abused,  or  employed  to  defeat  the  ends  for 
which  they  were  conferred;  and  that,  when  abused  or  misemployed,  they  may 
be  withdrawn  by  proceedings  consistent  with  law.^ 

(2)  Subsequently  Established  Police  Regulations — (a)  In  General. — An  in- 
surance corporation  is  subject  to  such  reasonable  regulations  as  the  legislature 
may  from  time  to  time  prescribe,  for  the  general  conduct  of  its  affairs,  serving 
only  to  secure  the  ends  for  which  it  was  created,  and  not  materially  interfering 
with  the  privileges  granted  to  it.^^ 

(b)  Inspection  and  Liquidation  of  Business — aa.  In  General. — The  charter 
of  an  insurance  company  does  not  exempt  it  from  obligation  to  comply  with  the 
subsequently  established  police  regulations  of  the  state,  for  the  inspection  of  such 
business,  and  for  the  liquidation  thereof,  in  the  event  of  insolvency.  Such  regu- 
lations may  be  enforced  against  a  corporation  working  under  a  prior  charter 
without  impairing  the  obligation  of  the  contract. ^^ 


Ins,  Co.  V,  Warren,  181  U.  S.  T3,  76,  45  L. 
Kd.  755;  Fidelity  Mut.  Life  Ass'n  v.  Met- 
tler,    185   U.    S.    308,   327,   46    L.    Ed.   92^. 

domestic  companies. — See  post,  "In 
General,"    III,    B,    1,    a,    (l),    (a). 

9.  Prevention  of  abuse  ot  franchise,  etc. 
—Chicago  Life  Ins.  Co.  v.  Needles,  113 
U.  S.  574,  28  L.  Ed.  1084;  Louisville,  etc., 
R.  Co.  V.  Kentucky,  161  U.  S.  677,  697,  40 
L.  Ed.  849;  Eagle  Ins.  Co.  v.  Ohio,  153  U. 
S.  446,  38  L.   Ed.  778. 

"The  business  of  life  insurance  is  of 
such  a  peculiar  character,  affects  so  many 
people,  and  is  so  intimately  connected 
with  the  common  good,  that  the  state 
creating  the  insurance  corporations  and 
giving  them  authority  to  engage  in  that 
business  may,  without  transcending  the 
limits  of  legislative  power,  regulate  their 
affairs,  so  far,  at  least,  as  to  prevent  them 
from  committing  wrong  or  injustice  in 
the  exercise  of  their  corporate  functions." 
Northwestern  Life  Ins.  Co.  v.  Riggs,  203 
Us   S.  243,  254,   51   L.   Ed.   168. 

The  state,  which  brought  a  corporation 
into  existence  for  the  purpose  of  conduct- 
inf?  the  business  of  life  insurance,  has  im- 
plied power  to  protect  the  people  against 
It,  when  its  further  continuance  in  busi- 
ness would  defeat  the  object  of  its  crea- 
tion, and  be  a  fraud  upon  the  public,  and 
on  its  creditors  and  policy  holders.  Chi- 
cago Life  Ins.  Co.  v.  Needles,  113  U.  S. 
574,   582.   SS   L.    Ed.    1084. 

10.  Subsequently  established  police 
regulations. — Chicago  Life  Ins.  Co.  v. 
Needles,  113  U.  S.  574,  575,  28  L.  Ed.  1084; 
Louisville,  etc..  R.  Co.  v.  Kentucky,  161 
U.  S,  677,  697.  40  L.   Ed.  849. 

11.  Inspection  and  liquidation  of  busi- 
ness.— Chicago  Life  Ins.  Co.  v.  Needles, 
113  U.  S.  674,  28  L.  Ed.  1084;  Eagle  Ins. 
Co.  V,  Ohio,  153  U.  S.  446,  453,  38  L.  Ed. 
?7R.  See  post,  "Insolvent  Companies," 
IV.   D. 

So  held  as  to  the  acts  of  the  legislature 


of  Illinois  of  1869  and  1874.  Chicago 
Life  Ins.  Co.  v.  Needles,  113  U.  S.  574, 
582,   28   L.    Ed.    1084. 

The  act  of  the  legislature  of  Illinois  of 
1874,  supra,  while  recognizing  the  right 
of  the  company  to  carry  on  business  as 
a  corporation,  does  not,  by  a  legislative 
decree  merely,  based  upon  the  ex  parte 
representations  of  public  officers,  assume 
to  withdraw  that  right.  There  is  no  de- 
nial of  the  equal  protection  of  the  laws, 
nor  any  deprivation  of  property  without 
due  process  of  law.  Chicago  Life  Ins.  Co. 
V.  Needles,  113  U.  S.  574,  582,  28  L.  Ed. 
1084. 

Where  a  statute  authorizes  a  public 
officer  to  bring  the  company  before  a  ju- 
dicial tribunal,  which,  after  full  oppor- 
tunity for  defense,  may  determine  whether 
it  is  insolvent,  or  its  condition  such  as  to 
render  its  continuance  in  business  haz- 
ardous to  the  insured  or  to  the  public,  or 
whether  it  has  exceeded  its  corporate 
powers,  or  violated  the  rules,  restrictions 
or  conditions  prescribed  by  law,  it  is  con- 
stitutional. These  grounds,  if  established, 
constitute  sufficient  reason  why  the  cor- 
porate franchises  and  privileges  granted 
by  the  state  should  be  no  longer  enjoyed. 
Terrett  v.  Taylor,  9  Cranch  43,  51,  3  L. 
Ed.  650.  That  a  suit,  for  such  purposes, 
might  be  instituted  if,  in  the  opinion  of  the 
auditor  of  the  state,  any  of  those  grounds 
existed,  affords  no  justification  to  char- 
acterize this  proceeding  as  harsh  or  ar- 
bitrary; for,  at  last,  the  final  judgment  of 
the  court  must  depend  upon  the  facts  as 
established  by  competent  evidence,  and 
not  upon  the  mere  opinion  of  that  officer. 
Indeed,  the  existence  of  such  an  opinion, 
upon  the  part  of  that  officer,  as  a  condi- 
tion of  his  right  to  institute  the  proceed- 
ings prescribed  by  the  act  of  1874,  is  in 
the  interest  of  the  corporations  embraced 
by  its  provisions;  for  it  furnishes  some 
protection  apainst  hasty  or  oppressive  ac- 
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bb.  Returns  as  to  Business  Conditions,  etc. — The  police  power  of  a  state  ex- 
tends to  a  requirement  that  insurance  companies  make  returns  to  the  proper  state 
officers  of  their  business  conditions,  assets,  habihties,  losses,  premiums,  dividends, 
taxes,  expenses,  etc.,  notwithstanding  the  company  be  organized  under  a  special 
charter,  which  did  not  in  terms  require  it  to  make  such  return.  Such  require- 
ment does  not  deprive  such  company  of  its  rights  under  the  constitution  of  the 
United  States.  12 

b.  Taxation. — See  the  titles  Interstate:  and  Foreign  Commerce;  Tax- 
ation. 

3.  Foreign  Insurance  Companies — a.  What  Constitutes  Doing  Business  in 
a  State. — When  a  foreign  insurance  company  sends  its  agents  into  a  state  and 
makes  the  very  kind  of  contract  which  constitutes  the  legal  business  of  such 
company  and  for  the  purpose  of  doing  which  it  was  incorporated,  it  is  engaged 
in  doing  business  in  that  state  ;^3  and  such  company,  which,  after  withdrawing  its 
agents  from  a  state,  continues  to  receive  premiums  on  its  outstanding  policies,  is 
doing  business  within  such  state.  ^'^ 

b.  Presumption  That  Company  Doing  Business  in  State. — Where  a  foreign  in- 
surance company  was  doing  business  in  a  state  by  virtue  of  its  laws  at  the  time 


tion  against  them.  Chicago  Life  Ins.  Co. 
V.  Needles,  113  U.  S.  574,  583,  28  L-  Ed. 
1084. 

The  contracts  of  policy  holders  and 
creditors  of  an  insurance  company  are  not 
annihilated  by  such  a  judgment;  for,  to 
the  extent  that  the  company  has  any 
property  or  assets,  their  interests  can  be 
protected,  and  are  protected  by  such  judg- 
ments. Chicago  Life  Ins.  Co.  v.  Needles, 
113   U.   S.   574,  584,  28   L-   Ed.   1084. 

Even  if  such  company  is  exempt  under 
its  special  charter  from  such  regulations, 
it  is  competent  for  it  to  waive  any  such 
exemption,  and,  in  consideration  of  the 
grant  of  additional  powers,  or  without  any 
consideration  of  that  character,  agree  to 
come  under  the  general  laws  on  the  sub- 
ject of  the  business  in  which  it  was  en- 
gaged, which  did  not  materially  iinpair  its 
right  to  carry  on  that  business,  or  take 
from  it  any  substantial  privilege  con- 
ferred by  the  original  charter.  In  Chi- 
cago Life  Ins.  Co.  v.  Needles,  113  U.  S. 
574,  583,  28  L.  Ed.  1084.  The  company 
took  the  additional  rights  given  by  the 
act  of  1867,  subject  to  the  condition  im- 
posed by  the  fifth  section  of  the  act  of 
Illinois   legislature   of   1869,   1874. 

"The  state  did  not,  by  granting  the 
original  and  amended  charter,  preclude 
herself  from  seeking,  by  proper  judicial 
proceedings,  to  reclaim  the  franchises  and 
privileges  she  had  given,  when  they 
should  be  so  misused  as  to  defeat  the  ob- 
jects of  her  grant,  or  when  the  company 
had  become  insolvent  so  as  not  to  be 
able  to  meet  the  obligations  which,  under 
the  authority  of  the  state,  it  had  assumed 
to  policy  holders  and  creditors."  Chicago 
Life  Ins.  Co.  v.  Needles,  113  U.  S.  574, 
585,   28    L.    Ed.    1084. 

12.  Returns  as  to  business  conditions, 
etc.— Eagle  Ins.  Co.  v.  Ohio,  153  U.  S. 
446.  38  L.  Ed.  778;  Louisville,  etc.,  R.  Co. 
V.  Kentucky,  161  U.  S.  677,  697,  40  L. 
Ed.   849. 


13.  What  constitutes  doing  business  in 
a  state.— A  fire  insurance  company  which 
issues  its  policies  upon  real  estate  and 
personal  property  situated  in  another  state 
is  as  much  engaged  in  its  business  when 
its  agents  are  there  under  its  authority 
adjusting  the  losses  covered  by  its 
policies  as  it  is  when  engaged  in  making 
contracts  to  take  such  risks.  It  is  doing 
the  act  provided  for  in  its  contract,  at 
the  very  place  where,  in  case  a  loss  oc- 
curred, the  company  contemplated  the 
act  should  be  done;  and  it  does  it  in  fur- 
therance of  the  contract  and  in  order 
to  carry  out  its  provisions,  and  it  could 
not  properly  be  carried  out  without  this 
act  being  done;  and  the  contract  itself 
is  the  very  kind  of  contract  which  con- 
stituted the  legal  business  of  the  com- 
pany, and  for  the  purpose  of  doing  which 
it  was  incorporated.  Pennsylvania  Lum- 
bermen's, etc.,  Ins.  Co.  V.  Meyer,  197  U. 
S.  407,  415,  49  L.   Ed.  810. 

14.  Connecticut  Mut.  Life  Ins.  Co.  v. 
Spratley,  172  U.  S.  602,  607,  43  L.  Ed. 
569. 

A  foreign  insurance  company  ceased 
issuing  any  new  policies  in  the  state  of 
Tennessee,  withdrew  its  agents  from  the 
state,  and  notified  the  state  insurance 
commissioner  to  that  effect.  It  had,  how- 
ever, a  number  of  policies,  outstanding  in 
the  state  at  the  time  it  withdrew  its 
agents,  and  it  continued  to  receive  the 
premiums  on  these  policies  through  its 
former  agent  for  that  state,  and  to  settle, 
by  payment  or  otherwise,  the  claims  upon 
policies  in  that  state  as  they  fell  due.  The 
former  agent  resided  in  Louisville  when 
he  received  payment  of  the  premiums.  It 
was  held  that  such  foreign  insurance  com- 
pany was  engaged  in  doing  business 
within  the  state.  Connecticut  Mut.  Life 
Ins.  Co.  V.  Spratley,  172  U.  S.  602.  607, 
43  L.  Ed.  569.  See,  also,  the  title  SUM- 
MONS AND   PROCESS. 


so 
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suit  was  brought,  it  will,  in  the  absence  of  any  statement  in  the  record  to  the  con- 
trary, be  presumed  to  have  been  so  doing  business  there  when  the  intestate 
died.i5 

c.  Right  to  Bxchide  from  or  Impose  Conditions  upon  Transaction  of  Bjisiness 
—  (1)  Right  to  Exclude  or  Prohibit  Transaction  of  Business — (a)  In  General. 
- — A  state  has  the  power  to  exclude  foreign  insurance  companies  altogether  from 
her  territory,  or  jurisdiction,^^  whether  they  were  formed  for  the  purpose  of  do- 
ing a  fire  or  a  marine  business  or  any  other  kind.^'^ 

(b)  Prohibiting  Transaction  of  Business  by  Agents  or  Brokers. — And  the  state 
has  the  equal  right  to  prohibit  the  transaction  of  such  business  by  agents  of  such 
companies,  or  by  insurance  brokers,  who  are  to  some  extent  the  representatives 
of  both  parties.^^ 


15.  New  England,  etc.,  Ins.  Co.  v. 
Woodworth,  111  U.  S.  138,  145,  28  L.  Ed. 
379. 

When  an  insurance  corporation,  not 
organized  under  the  laws  of  a  state,  has, 
by  virtue  of  the  laws  of  such  state,  a 
place  of  business  therein,  and  a  general 
agent  there,  and  a  resident  attorney  there 
for  the  service  of  process,  and  can  be 
compelled  to  pay  its  debts  there  by  ju- 
dicial process,  and  has  issued  a  policy 
payable,  on  death,  to  an  administrator, 
the  corporation  must  be  regarded  as  hav- 
ing a  domicile  there,  in  the  sense  of  the 
rule  that  the  debt  on  the  policy  is  assets 
at  its  domicile,  so  as  to  uphold  a  grant 
•of  letters  of  administration  there.  The 
corporation  will  be  presumed  to  have 
"been  doing  business  in  such  state  by  vir- 
tue of  its  laws  at  the  time  the  intestate 
died,  in  view  of  the  fact,  that  it  was  so  do- 
ing business  there  when  suit  was  brought 
(as  the  bill  of  exceptions  alleges),  in  the 
alasence  of  any  statement  in  the  record 
that  it  was  not  so  doing  business  there 
-when  the  intestate  died.  New  England, 
etc.,  Ins.  Co.  V.  Woodworth,  111  U.  S. 
138,  145,  28  L.  Ed.  379.  See  post,  "Ex- 
ecutor and  Administrator,"  IV,  V.  10, 
a,   (1),    (b). 

16.  Right  to  exclude. — Doyle  v.  Con- 
tinental Ins.  Co.,  94  U.  S.  535.  24  L.  Ed. 
148;  Cable  v.  United  States  Life  Ins.  Co., 
191  TJ.  S.  288,  30r,.  48  L.  Ed.  188;  Swing 
V.  Weston  Lumbere  Co.,  205  U.  S.  275, 
278,  51  L.  Ed.  799;  New  York  Life  Ins. 
Co.  V.  Cravens,  178  U.  S.  389.  396.  44  L. 
Ed.  1116;  Connecticut  Mut.  Life  Ins.  Co. 
r.  Spratley,  172  U.  S.  602.  621,  43  L.  Ed. 
569:  Orient  Ins.  Co.  v.  Daggs.  172  U.  S. 
.'^57.  43  L.  Ed.  552;  Paul  7-.  Virginia.  8 
Wall.  168.  19  L.  Ed.  357;  Security  Mut. 
Xife  Ins.  Co.  v.  Prewitt,  202  U.  S.  246,  50 
L.  Ed.  1013;  National  Council  J.  O.  U. 
A.  M.  V.  State  Council  J.  O.  U.  A.  M..  203 
T;.  S.  151,  51  L.  Ed.  132;  Noble  v.  Mitchell, 
164  U.  S.  367,  371.  41  L.  'Pd.  472;  AH-jever 
■7J.  Louisiana,  165  U.  S.  578,  41  L.  Ed.  832; 
Hooper  v.  California.  155  U.  S.  648.  39  L. 
Ed.  297;  Security  Mut.  Life  Ins.  Co.  v. 
Prewitt,  202  U.  S.  246,  50  L.  Ed.  1013; 
Chattanooga  Nat.  Bldg.,  etc.,  Ass'n  v. 
"Oenson.  189  U.  S.  408.  47  L.  Ed.  870; 
Delamater  v.  South  Dakota.  205  U.  S.  93, 
102,    51    L.    Ed.    724;    Nutting    v.      Massa- 


chusetts, 183  U.  S.  553,  46  L.  Ed.  324. 
See  the  title  FOREIGN  CORPORA- 
TIONS, vol.  6,  p.   308. 

As  the  state  has  the  right  to  exclude 
such  company,  the  means  by  which  she 
causes  such  exclusion,  or  the  motives  of 
her  action,  are  not  the  subject  of  judicial 
inquirv.  Dovle  v.  Continental  Ins.  Co.. 
94  U.  S.  535,  24  L-  Ed.  148;  Cable  v.  United 
States  Life  Ins.  Co.,  191  U.  S.  288,  306, 
48  L.   Ed.  188. 

Effect  of  commerce  clause  of  the  fed- 
eral constitution. — See  the  title  INTER- 
STATE AND  FOREIGN  COMMERCE. 

17.  Hooper  v.  California,  155  U.  S.  648, 
655,  39  L.  Ed.  297;  Noble  v.  Mitchell,  164 
U.  S.  367,  370,  41  L.  Ed.  472;  Nutting  v. 
Massachusetts,  183  U.  S.  553,  556,  46  L. 
Ed.    324. 

18.  Transaction  by  agents  or  brokers. 
— Nutting  V.  Massachusetts,  183  U.  S.  553, 
556,  46  L.  Ed.  324,  citing  Hooper  v.  Cali- 
fornia, 155  U.  S.  648,  39  L.  Ed.  297;  All- 
geyer  v.  Louisiana,  165  U.  S.  578,  41  L. 
Ed.  832;  Delamater  v.  South  Dakota,  205 
U.  S.  93,  102,  51  L.  Ed.  724;  Swing  V. 
Weston  Lumber  Co.,  205  U.  S.  275,  51  L. 
Ed.  799;  Northwestern  Life  Ins.  Co. 
V.  Rigs-s,  203  U.  S.  243.  255,  51  L-  Ed.  168; 
Security  Mut.  Life  Ins.  Co.  v.  Prewitt, 
202  U.  S.  246,  50  L.  Ed.  1013.  See,  also, 
Williams  v.  Fears,  179  U.  S.  270,  277,  45 
L.    Ed.    186. 

While  the  legislature  of  a  state  cannot 
impair  the  freedom  of  one  of  its  citizens 
to  elect  with  whom  he  will  contract,  it 
can  prevent  the  foreign  insurers  from 
sheltering  themselves  under  his  freedom 
in  order  to  solicit  contracts  which  other- 
wise he  would  not  have  thought  of  mak- 
ing. It  may  prohibit,  not  only  agents  of 
the  insurers,  but  also  brokers,  from  so- 
liciting or  intermeddling  in  such  insur- 
anrp.  and  for  the  same  reasons.  Nutting 
V.  Massachusetts,  183  U.  S.  553,  46  L.  Ed. 
324-  Delamater  71.  Sou.th  Dakota,  205  U. 
S.  93.  102.  51  L.  Ed.  724.  See  post,  "Right 
of  Individual  to  Procure  Insurance  in 
Foreign  Company."  II,  C,  3,  d. 

A  state  can  lawfully  punish  or  regulate, 
bv  the  imposition  of  civil  liability,  or 
otherwise,  the  doing  of  acts  within  the 
territory  of  such  state  by  agents  of  for- 
eign insurance  companies  calculated  t^ 
neutralize  and  make  ineffective  the  statute 
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(2)  Right  to  Impose  Conditions  and  Make  Regulations — (a)  In  General. — 
A  state  has  the  right  to  impose  conditions,  not  in  conflict  with  the  constitution  or 
the  laws  of  the  United  States  or  of  the  state,  to  the  transaction  of  business  within 
its  territory  by  an  insurance  company  chartered  by  another  state.  The  insurance 
business  cannot,  therefore,  be  carried  on  in  a  state  by  a  foreign  corporation 
without  complying  with  all  the  conditions  imposed  by  the  legislation  of  that 
state.i9 


which  prescribed  conditions  upon  which 
alone  the  right  existed  in  a  foreign  insur- 
ance corporation  to  do  business  within 
the  state.  Noble  v.  Mitchell,  164  U.  S. 
367,    371,    41    L.    Ed.    472. 

In  Hooper  v.  California,  155  U.  S.  648, 
39  L.  Ed.  297,  Hooper,  the  agent  in  Cali- 
fornia of  an  insurance  broker  of  New 
York,  obtained  from  them  a  policy  of 
marine  insurance  in  a  Massachusetts  in- 
surance company  on  a  vessel  in  Cali- 
fornia, owned  by  a  citizen  of  California, 
to  whom  he  delivered  the  policy  in  Cali- 
fornia. It  was  held  that  a  statute  of 
California,  by  which  Hooper  was  guilty 
of  procuring  insurance  for  a  resident  of 
California  from  a  foreign  insurance  com- 
pany which  had  not  given  bond  as  re- 
quired by  the  laws  of  California,  was  con- 
stitutional. Nutting  V.  Massachusetts, 
183    U.    S.    553,    557,    46    L.    Ed.    324. 

The  procurement  of  a  contract  of  in- 
surance outside  of  the  state  is  not  pro- 
hibited by  a  state  statute  which  punishes 
"every  person  who  in  this  state  procures 
or  agrees  to  procure  for  a  resident  of  this 
state  from  any  insurance  company  not 
incorporated  under  the  laws  of  this  state, 
imless  such  company  or  its  agent  has 
filed  the  bond  required  by  the  laws  of  this 
state,"  etc.  The  words  "who  in  this 
state"  cannot  be  read  out  of  the  law  in 
order  to  nullify  it  under  the  constitution. 
Hooper  v.  California,  155  U.  S.  648,  39 
L.    Ed.   297. 

"The  admission  that  the  insurance  was 
procured  for  the  resident  from  a  foreign 
company,  which  had  no  agent  in  the  state, 
does  not  exclude  the  possibility  of  its 
having  been  procured  within  the  state.  If 
it  were  obtained  for  the  resident  by  a 
broker  who  was  himself  a  resident,  this 
would  be  a  procuring  within  the  state." 
Hooper  v.  California,  155  U.  S.  648,  657, 
39   L.   Ed.  297. 

Tn  Allo-eyer  v.  Louisiana,  165  U.  S.  578, 
41  L.  Ed.  832,  the  decision  in  Hooper  v. 
California,  155  U.  S.  648,  658,  39  L.  Ed. 
297,  was  expressly  recognized  and  dis- 
tinguished; and  Mr.  Justice  Peckham, 
speaking  for  the  court,  and  repeating  the 
words  of  Mr.  Justice  White  in  Hooper's 
case,  observed:  "It  is  said  that  the  right 
of  a  citizen  to  contract  for  insurance  for 
lilmself  is  guaranteed  by  the  fourteenth 
amendment,  and  that,  therefore,  he  can- 
not be  deprived  by  the  state  of  the  ca- 
pacity to  so  contract  through  an  agent. 
The  fourteenth  amendment,  however,  does 
not  guarantee  the  citizen  the  right  to 
make  within  his  state,  either  directly  or 
7  U  S  Enc-6 


indirectl^',  a  contract,  the  making  whereof 
is  constitutionally  forbidden  by  the  state. 
The  proposition  that,  because  a  citizen 
might  Hiake  such  a  contract  for  himself 
beyond  the  confines  of  his  state,  there- 
fore he  might  authorize  an  agent  to  vio- 
late in  his  behalf  the  laws  of  his  state 
within  her  own  limits,  involves  a  clear 
non  sequitur,  and  ignores  the  vital  dis- 
tinction between  acts  done  within  and 
acts  done  beyond  a  state's  jurisdiction." 
Nutting  V.  Massachusetts,  183  U.  S.  553, 
557,    46    E.    Ed.    324. 

In  Allgeyer  v.  Louisiana,  165  U.  S.  578, 
41  L.  Ed.  832,  the  insurance  was  not  ob- 
tained through  an  agent  or  broker  but  by 
the  assured  himself.  Nutting  v.  Massa- 
chusetts, 183  U.  S.  553,  557,  46  L-  Ed. 
324. 

"The  case  of  Nutting  v.  Massachusetts, 
183  U.  S.  553,  46  L.  Ed.  324,  was  brought 
to  this  court  to  review  a  conviction  of 
Nutting,  a  citizen  of  Massachusetts,  for 
having  negotiated  insurance  with  a  com- 
pany not  authorized  to  do  business  in 
Massachusetts,  contrary  to  the  statutes  of 
that  state.  Briefly,  the  facts  were  that 
Nutting,  an  insurance  broker,  solicited  in 
Massachusetts  a  contract  of  insurance  on 
property  belonging  to  McKie  situated  in 
that  state.  The  proposal  was  accepted 
outside  of  the  state  of  Massachusetts  and 
the  policy  also  issued  outside  of  that 
state.  The  contention  of  the  plaintiff  in 
error  was  that  as  the  contract  was  con- 
summated outside  of  Massachusetts,  the 
conviction  was  repugnant  to  the  four- 
teenth am.endment,  because  the  acts  done 
did  not  fall  within  the  general  principle 
announced  in  Hooper  v.  California,  155  U. 
S.  648,  39  L.  Ed.  297,  but  were  within  the 
ruling  in  Allgeyer  v.  Louisiana,  165  U.  S. 
578,  41  L.  Ed.  832."  It  was  held  that  the 
statute  of  Massachusetts,  under  which  the 
plaintiff  in  error  has  been  convicted,  is 
not  contrary  to  the  constitution  of  the 
United  States.  "The  conviction  was  af- 
firmed not  because  the  contract  was  con- 
summated in  Massachusetts,  but  upon  the 
ground  that  the  right  of  an  individual  to 
obtain  insurance  for  himself  outside  _  of 
the  state  of  his  residence  did  not  sanction 
the  conduct  of  Nutting,  as  an  insurance 
broker,  in  carrying  on  the  business  in 
Massachusetts  of  soliciting  unauthorized 
insurance."  The  court  reviewed  the 
Hooper  and  Allgeyer  decisions  and 
pointed  out  that  there  was  no  conflict  be- 
tween the  two  cases.  Delamater  v.  South 
Dakota,  205  U.  S.  93,  102,  51  L.  Ed.  724. 

19.     Right    to     impose    conditions     and 
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(b)  Discrintination  bctiveen  Domestic  and  Foreign  Companies. — The  power  of 
a  state  to  discriminate  between  her  own  domestic  insurance  corporations  and 
those  of  other  states,  desirous  of  transacting  business  within  her  jurisdiction,  is 
clearly  established.^^  As  to  the  nature  or  degree  of  discrimination,  it  belongs  to 
the  state  to  determine,  subject  only  to  such  limitations  on  her  sovereignty  as  may 
be  found  in  the  fundamental  law  of  the  Union. 21 

(c)  Requiring  Deposit  of  Bonds. — A  state  may  refuse  to  issue  a  license  to  a 
foreign  insurance  company  until  it  has  deposited  with  a  specified  officer  of  such 


make  regulations. — Doyle  v.  Continental 
Ins.  Co.,  94  U.  S.  535,  24  L.  Ed.  148; 
Cable  V.  United  States  Lite  Ins.  lEo.,  191 
U.  S.  288,  306,  48  L.  Ed.  188;  New  York 
Life  Ins.  Co.  v.  Cravens,  178  U.  S.  389, 
396,  44  L.  Ed.  1116;  Paul  v.  Virginia,  8 
Wall.  168,  19  L.  Ed.  357;  Swing  v.  Wes- 
ton Lumber  Co.,  205  U.  S.  275,  278,  51  L. 
Ed.  799;  Hooper  v.  California,  155  U.  S. 
648,  39  L.  Ed.  297;  Security  Mut. "  Lif e 
Ins.  Co.  V.  Prewitt,  202  U.  S.  246,  50  L. 
Ed.  1013;  Chattanooga  Nat.  Bldg.,  etc., 
Ass'n  V.  Denson,  189  U.  S.  408,  47  L.  Ed. 
870;  Nutting  v.  Massachusetts,  183  U.  S. 
553,  556,  46  L.  Ed.  324;  Connecticut  Mut. 
Life  Ins.  Co.  v.  Spratley,  172  U.  S.  602,  621, 
43  L.  Ed.  569;  Orient  Ins.  Co.  v.  Daggs, 
172  U.  S.  557,  43  L.  Ed.  552;  Allgeyer  V. 
Louisiana,  165  U.  S.  578,  583,  41  L.  Ed. 
832;  Crutcher  v.  Kentucky.  141  U.  S.  47, 
35  L.  Ed.  649.  See  the  title  FOREIGN 
CORPORATIONS,  vol.  6,  p.  313. 

"The  state  can  impose  such  conditions 
as  it  pleases  upon  the  doing  of  any  busi- 
ness by  those  companies  within  its  bor- 
ders, and  unless  the  conditions  be  com- 
plied with,  the  prohibition  may  be  abso- 
lute." Allgeyer  v.  Louisiana,  165  U.  S. 
678,  583,  41  L-  Ed.  832,  citing  Hooper  v. 
CaUfornia,   155  U.   S.  648,  39  L-   Ed.  297. 

If  an  insurance  company  does  business 
at  all  in  a  state,  it  must  do  so  subject  to 
such  valid  regulations  as  the  state  may 
choose  to  adopt.  Even  if  the  statute  in 
question  could  be  fairly  regarded  by  the 
court  as  inconsistent  with  public  policy 
or  sound  morality,  it  cannot  for  that  rea- 
son alone  be  disregarded;  for  it  is  the 
province  of  the  state,  by  its  legislature, 
to  adopt  such  a  policy  as  it  deems  best, 
provided  it  does  not,  in  so  doing,  come 
into  conflict  with  the  constitution  of  the 
,«<-r'te  or  the  constitution  of  the  United 
States.  Whitfield  v.  ^tna  Life  Ins.  Co., 
205   U.    S.   489,   495,   51   L.    Ed.    895. 

A  state  has  the  power,  if  she  allows  any 
foreign  insurance  companies  to  enter  her 
confines,  to  determine  the  conditions  on 
which  the  entry  shall  be  made.  "And,  as 
&  necessary  consequence  of  her  posses- 
sion of  these  powers,  she  has  the  right 
to  enforce  any  conditions  imposed  by  her 
laws  as  preliminary  to  the  transaction  of 
business  within  her  confines  by  a  foreign 
corporation,  whether  the  business  is  to 
be  carried  on  through  ofificers  or  through 
ordinary  agents  of  the  company,  and  she 
has    also   the    further    right    to   prohibit    a 


citizen  from  contracting  within  her  ju- 
risdiction with  any  foreign  company 
which  has  not  acquired  the  privilege  of 
engaging  in  business  therein,  either  in  his 
own  behalf  or  through  an  agent  em- 
powered to  that  end.  The  power  to  ex- 
clude embraces  the  power  to  regulate,  to 
enact  and  enforce  all  legislation  in  re- 
gard to  things  done  within  the  territory 
of  the  state  which  may  be  directly  or  in- 
cidentally requisite  in  order  to  render  the 
enforcement  of  the  conceded  power  effi- 
cacious to  the  fullest  extent,  subject  al- 
ways, of  course,  to  the  paramount 
authority  of  the  constitution  of  the 
United  States."  Hooper  v.  California,  155 
U.  S.  648,  655,  39  L.  Ed.  297;  Noble  v. 
Mitchell,  164  U.  S.  367,  370,  41  L.  Ed.  472. 

Right  of  unauthorized  co.npany  to  col- 
lect assessments. — A  foreign  mutual  in- 
surance company,  which  has  not  been  au- 
thorized to  do  business  in  a  state  as  pro- 
vided by  its  statutes,  cannot  maintain  a 
suit  to  collect  assessments  due  on  a  pol- 
icy issued  by  one  of  its  agents  in  another 
state  on  request  of  an  insurance  broker 
of  the  former  state  who  was  imable  to 
place  the  whole  line  in  his  own  author- 
ized companies.  Swing  v.  Weston  Lum- 
ber Co.,  205  U.  S.  275,  278,  51  L.   Ed.  799. 

What  was  held  here  on  the  facts  was 
that  the  contract  was  brought  about  and 
completed  in  Michigan  by  a  representa- 
tive of  the  foreign  corporation.  So  far 
as  defendant  was  concerned  its  applica- 
tion for  insurance  was  made  and  the  busi- 
ness was  done  with  the  local  office  with 
which  it  was  in  the  habit  of  doing  busi- 
ness. Swing  V.  Weston  Lumber  Co.,  205 
U.  S.  275,  278,  51   L.   Ed.  799. 

Effect  of  commerce  clause  of  federal 
constitution. — See  the  title  INTER- 
STATE AND  FOREIGN  COMMERCE. 

20.  Discrimination  between  domestic 
and  foreign  companies. — See  the  title 
FOREIGN  CORPORATIONS,  vol.  6, 
pp.    309,   310. 

Power  to  require  deposit  of  bonds  by 
foreign  company,  such  deposit  not  being 
required  of  a  domestic  company,  see  Paul 
V.  Virginia,  8  Wall.  168.  19  L.  Ed.  357; 
Pembina,  etc.,  Min.  &  Mill.  Co.  v.  Penn- 
sylvania, 125  U.  S.  181,  187,  31  L-  Ed.  650. 
See  oost,  "Requiring  Deposit  of  Bonds," 
II,  C,  3,   c,    (2),    (c). 

21.  Pembina,  etc..  Min,  &  Mill  Co.  v. 
Pennsvlvania.  125  U.  S.  181,  187,  31  L. 
Ed.   650;    Philadelphia   Fire   Ass'n  v.   New 
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state  bonds  of  a  specified  character  and  amount.22 

(d)  Impost  u-u  oj  Tax  or  License  Fee. — A  foreign  insurance  company  may  be 
required  by  a  state  to  pay  a  tax  as  a  condition  ot  doing  business  therein,  and 
such  state  may  impose  as  a  condition  the  payment  of  a  new  tax  or  a  further  tax 
as  a  license  fee.^^ 

A  city  may  impose  a  new  tax  on  a  foreign  insurance  company,  having  an  office 
or  doing  business  wiihin  that  city,  and  an  ordinance  imposing  such  tax  is  not 
in  violation  of  that  clause  of  the  federal  constitution  which  declares  that  "no 
state  shall  pass  any  law   impairing  the  obligations  of  contracts."^^ 

Securities  Deposited  with  Insurance  Commissioner. — A  state  has  the 
right  to  tax  bonds  or  other  securities  deposited  with  its  insurance  commissioner 
by  a  foreign  insurance  company  under  laws  prescribing  the  conditions  upon  which 
such  companies  shall  have  the  right  to  do  business  in  that  state  ;25  but  the  fact  that 
such  company  had  bonds  in  the  state  for  a  time  which  were  taxable  does  not 
justify  the  imposition  of  the  tax  where  nontaxable  securities  were  substituted  be- 
fore the  return  day.^^ 


York,  119  U.  S.  110,  120,  30  L.  Ed.  342; 
Ducat  V.  Chicago,  10  Wall.  410,  19  L.  Ed. 
972. 

22.  Requiring  deposit  of  bonds. — Paul 
V.  Virginia,  8  Wall.  1G8.  19  L-  Ed.  357; 
Pembina,  etc.,  Min.  &  Mill.  Co.  v.  Penn- 
sylvania, 1:3.5  U.  S.  181,  187,  31  L.  Ed.  650. 
See  ante,  "Discrimination  between  Do- 
mestic and  Foreign  Companies,"  II,  C,  3, 
c,  (2),  (b).  And  see,  generally,  the  title 
FOREIGN  CORPORATIONS,  vol.  6,  p. 
317. 

Such  statute  is  not  in  conflict  with  that 
clause  of  the  constitution  of  the  United 
States  which  declares  that  "the  citizens 
of  each  state  shall  be  entitled  to  all  the 
privileges  and  immunities  of  citizens  in 
the  several  states,"  nor  with  the  clause 
which  declares  that  congress  shall  have 
power  "to  regulate  commerce  with  for- 
eign nations  and  among  the  several 
states."  Paul  v.  Virginia,  8  Wall.  168,  19 
L.  Ed.  357;  Pembina,  etc.,  Min.  &  Mill.  Co. 
V.  Pennsylvania,  125  U.  S.  181,  187,  31  L. 
Ed.    650. 

23.  Imposition  of  tax  or  license  fee. — 
Ashley  v.  Ryan,  153  U.  S.  436,  445,  38  L. 
Ed.  773;  Ducat  v.  Chicago,  10  Wall.  410, 
19  L.  Ed.  972.  See,  also,  the  titles  FOR- 
EIGN CORPORATIONS,  vol.  6,  p.  317; 
TAXATION. 

In  Ducat  v.  Chicago,  10  Wall.  410,  19 
L.  Ed.  972,  an  insurance  company  was  not 
only  required  to  comply  with  the  general 
law  of  the  state  of  Illinois,  but  also  to 
pay  a  portion  of  its  premium  to  the  city 
of  Chicago  as  a  condition  of  doing  busi- 
ness therein.  The  statute  in  question 
made  it  obligatory  on  foreign  companies 
transacting  business  within  certain  cities 
to  pay  them  a  pro  rata  on  all  their  pre- 
miums, declared  it  unlawful  in  the  com- 
panies otherwise  to  do  business  in  them, 
and  authorized  those  cities  to  sue  and  re- 
cover it  from  the  companies  for  the  city's 
use.  Ashley  v.  Ryan,  153  U.  S.  436,  445, 
38    L.    Ed.    773. 

Philadelphia  Fire  Ass'n  v.  New  York. 
119  U.  S.  110,  119,  30  L.  Ed.  342,  involved 
the  validity  of  a  tax  imposed  by  the  state 
of   New    York   on   an   insurance   company 


which  had  been  incorporated  in  Penn- 
sylvania. Mr.  Justice  Blatchford,  in  de- 
livering the  opinion  of  the  court,  said: 
"This  Pennsylvania  corporation  came  into 
the  state  of  New  York  to  do  business  by 
the  consent  of  the  state  under  this  act  of 
1853,  with  a  license  granted  for  a  year, 
and  has  received  such  license  annually, 
to  run  for  a  year.  It  is  within  the  state 
for  any  given  year  under  such  license,  and 
subject  to  the  condition  prescribed  by 
statute.  The  state,  having  the  power  to 
exclude  entirely,  has  the  power  to  change 
the  conditions  of  admission  at  any  time, 
for  the  future,  and  to  impose  as  a  condi- 
tion the  payment  of  a  new  tax  or  a 
further  tax  as  a  license  fee.  If  it  im- 
poses such  license  fee  as  a  prerequisite 
for  the  future,  the  foreign  corporation, 
until  it  pays  such  license  fee,  is  not  ad- 
mitted within  the  state  or  within  its 
jurisdiction.  It  is  outside,  at  the  threshold, 
seeking  admission,  with  consent  not  yet 
given."  Ashley  v.  Ryan,  153  U.  S.  436, 
445,  38  L.  Ed.  773.  See,  also,  Connecticut 
Mut.  Life  Ins.  Co.  v.  Spratley,  172  U.  S. 
60,2,   43    L.    Ed.    569. 

24.  Home  Ins.  Co.  v.  City  Council,  93 
U.   S.  116,  23   L.   Ed.  825. 

In  Home  Ins.  Co.  v.  City  Council,  93 
U.  S.  116,  122,  23  L.  Ed.  825,  it  was  held, 
citing  License  Tax  Cases,  5  Wall.  462,  18 
L.  Ed.  497,  that  the  license  tax  in  question 
which  had  been  imposed  by  the  city,  must 
be  regarded  as  nothing  more  than  a  tax; 
that  the  penalty  provided  was  a  mode  of 
enforcing  its  payment;  and  that  the 
license,  when  issued,  was  only  a  receipt 
for  the  tax,  and  not  a  grant  of  an  au- 
thority to  conduct  business  on  condition 
of  paying  the  license.  Postal  Tel.  Cable 
Co.  V.  Charleston,  153  U.  S.  692,  695,  38 
L.    Ed.    871. 

25.  Scottish  Union,  etc.,  Ins.  Co.  v. 
Bowland,   196  U.   S.   611,  49  L.   Ed.  619. 

26.  Scottish  Union,  etc.,  Ins.  Co.  v. 
Bowland,  196  U.   S.   611,  49   L.   Ed.   619. 

Where  municipal  bonds  are  deposited 
by  a  foreign  insurance  company  with  the 
insurance  commissioner  of  Ohio,  under 
the    law    prescribing   the    conditions    upon 
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(e)  Conditions  as  to  Removal  of  Causes. — See  the  titles  Foreign  Corpora- 
tions, vol.  6,  p.  319;  Removai.  oe  Causes. 

(f)  Conditions  as  to  Service  of  Process  and  Entering  Appearance. — A  state 
may  declare  that  no  insurance  corporation  shall  transact  business  within  its  lim- 
its without  filing  a  written  stipulation  as  to  service  of  process  specified  in  its 
statutes.  2^^ 

(g)  Renewal  of  License  Annually. — The  laws  of  a  state  may  require  the  an- 
nual renewal  of  the  permit  to  any  foreign  insurance  company,  in  order  that  the 
company  may  continue  to  do  business  in  the  state,  and  without  such  license  the 
company  is  prohibited  from  doing  any  business  therein. ^s 

(h)  Right  to  Alter  Conditio>is. — See  the  title  Foreign  Corporations,  vol.  6, 
p.  324. 

(i)  Right  to  Revoke  License. — A  state  having  given  a  license  to  a  foreign  in- 
surance company  to  do  business  within  its  limits,  has  the  right  to  revoke  it,  with 
or  without  cause.^^ 

(j)  Contravention  by  Contract  of  Parties. — The  parties  to  a  contract  of  in- 
surance cannot  contravene  a  statute  which  expresses  a  condition  upon  which  a 
foreign  insurance  company  is  permitted  to  do  business  in  a  state  and  also  ex- 
presses the  public  policy  of  the  state. •"'^ 

(k)  Consent  of  Company  to  Conditions  Implied. — If  an  insurance  corporation 
of  a  state  transacts  business  in  another  state  without  complying  with  its  pro- 
vision, it  will  be  deemed  to  have  assented  to  any  valid  terms  prescribed  by  the 


which  it  shall  have  the  right  to  do  busi- 
ness in  that  state,  and  withdrawn  before 
the  day  when  they  should  be  returned  for 
ta-xation  and  government  bonds  substi- 
tuted therefor  as  provided  by  law,  the 
company  is  not  liable  to  taxation  on  the 
bonds  so  withdrawn.  Scottish  Union, 
etc.,  Ins.  Co.  V.  Bowland,  196  U.  S.  611, 
49  L.  Ed.  619. 

27.  Conditions  as  to  service  of  process 
and  entering  appearance. — Old  Wayne 
Mut.  Life  Ass'n  v.  McDonough,  204  U. 
S.  8,  21,  51  L.  Ed.  345,  citing  Lafayette 
Ins.  Co.  V.  French,  18  How.  404,  15  L. 
Ed.  451;  Paul  v.  Virginia,  8  Wall.  168,  19 
L.  Ed.  357.  See  post.  "Consent  of  Com- 
pany to  Conditions  Implied,"  II.  C,  3,  c, 
(2).  (k).  See  the  titles  FOREIGN  COR- 
PORATIONS, vol.  6,  p.  317;  SUMMONS 
AND   PROCESS. 

28.  Renewal  of  license  annually. — 
Securitv  ]\Tut.  Life  Ins.  Co.  z'.  Prewitt, 
200  U.  "S.   446.  449.  50   L.   Ed.   545. 

29.  Right  to  revoke  license. — Doyle  v. 
Continental  Ins.  Co.,  94  U.  S.  535.  24  L. 
Ed.  148;  Cable  v.  United  States  Life  Ins. 
Co.,  191  U.  S.  288.  306.  48  L.  Ed.  188.  See 
the  title  FOREIGN  CORPOR.\TIONS, 
vol.  6.  p.  324. 

30.  Contravention  by  contract  of  par- 
ties.— New  York  Life  Ins.  Co.  v.  Cravens, 
178  U.  S.  389,  44  L.  Ed.  1116;  National 
Mut.,  etc.,  Ass'n  v.  Brahan,  193  U.  S.  635, 
647.  48  L.  Ed.   823. 

Where  a  fire  insurance  company  has  be- 
come localized  in  a  state  other  than  that 
of  its  creation,  and  has  accepted  the  laws 
of  such  state  as  a  condition  of  doing  busi- 
ness therein,  it  cannot  nor  can  a  resident 
of  such  state  obtaining  insurance  in  such 
company,  "abrogate  by  attempted  contract 
stipulations"  those  laws.  New  York  Life 
Ins.   Co.   V.   Cravens,   178   U.   S.   389,   44   L. 


Ed.  1116.  See  Hancock  Mut.  Life  Ins. 
Co.  V.  Warren,  181  U.  S.  73,  45  L.  Ed.  755; 
National  ]\Iut.,  etc.,  Ass'n  v.  Brahan,  193 
U.  S.  635,  650,  48  L.  Ed.  823. 

Such  a  statute  is  not  an  unconstitutional 
interference  with  the  contractual  liberty 
of  the  company.  New  York  Life  Ins.  Co. 
v.   Cravens,  178  U.  S.  389,  44  L.   Ed.   1116. 

A  contract  of  life  insurance  made  by  a 
New  York  Insurance  Company  in  the 
state  of  Missouri  with  a  citizen  of  the  lat- 
ter state,  which  provides  "that  the  entire 
contract  contained  in  the  said  policy  and 
in  this  application,  taken  together,  shall 
be  construed  and  interpreted  as  a  whole 
and  in  each  of  its  parts  and  obligations, 
according  to  the  laws  of  the  state  of  New 
York,  the  place  of  the  contract  being  ex- 
pressly agreed  to  be  the  principal  office 
of  said  company  in  the  city  of  New 
York,"  is  subject  to  the  laws  of  the  state 
of  Missouri  regulating  contracts  of  life 
insurance.  New  York  Life  Ins.  Co.  v.  Cra- 
vens, 178  U.  S.  389,  44  L.  Ed.  1116;  Na- 
tional Mut.,  etc.,  Ass'n  v.  Brahan,  193  U. 
S.  635,  647,  48   L.   Ed.  823. 

In  New  York  Life  Ins.  Co.  v.  Cravens,  178 
U.  S.  389,  44  L.  Ed.  1116,  a  controversy 
arose  between  the  widow  of  Cravens  and 
the  company  as  to  the  amount  due  on 
the  policy.  Applying  the  law  of  New 
York,  the  company  contended  that  there 
was  due  only  the  sum  of  $2,670  of  paid-up 
insurance,  and  tendered  that  amount.  The 
widow  contended,  applying  the  law  of 
Missouri,  for  $10,000,  less  the  amount  of 
unpaid  premiums,  which  left  a  balance 
of  $8,749,21,  with  interest  at  six  per  cent 
from  the  date  of  the  death  of  Cravens, 
and  suit  was  brought  for  that  amount. 
She  recovered  judgment  according  to  her 
clnim  and  on  appeal  that  judgment  was 
affirmed.      National    Mut.,    etc.,    Ass'n    v. 
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latter  commonwealth  as  a  condition  of  its  right  to  do  business  there ;  and  it  will 
be  estopped  to  say  that  it  had  not  done  what  it  should  have  done  in  order  that  it 
might  lawfully  enter  that  commonwealth  and  there  exert  its  corporate  powers.^^ 

d.  Right  of  Individual  to  Procure  hisurance  in  Foreign  Company. — A  state 
cannot  prevent  one  of  its  citizens  from  making  a  contract  of  insurance  in  another 
state.  An  individual  has  the  right  on  his  own  account  to  make  contracts  with 
unauthorized  insurance  companies  in  another  state  as  to  property  situate  within 
the  state  of  his  residence.^^  ^  statute  of  a  state  punishing  the  owner  of  property 
for  obtaining  insurance  thereon  in  another  state,  is  unconstitutional.^s 

D.  Insolvent  Companies — 1.  Rights  of  Poucy  Holders — a.  In  General— 
Where  a  life  insurance  company  becomes  bankrupt  and  goes  into  liquidation,  it 
becomes  civiliter  mortuus,  its  business  is  brought  to  an  absolute  end,  and  the 
policy  holders  become  creditors  to  an  amount  equal  to  the  equitable  value  of 
their  respective  policies,  and  entitled  to  participate  pro  rata  in  its  assets.^-*  Upon 
the  insolvency  and  liquidation  of  an  insurance  company  before  the  maturity  of 
an  endowment  policy  payable  to  the  holder  if  he  live  to  a  certain  time,  or  upon 
his  death  before  the  named  time,  to  his  children,  the  contingent  interests  of  all 
parties  interested  become  fixed  upon  the  insolvency,  and  are  to  be  ascertained  by 
any  standard  actuary.^-^ 

b.  Set-Off  hetzveen  Company  and  Policy  Holders. — If  any  one  is  indebted  to 
a  life  insurance  company,  especially  if  his  debt  was  contracted  with  reference 
to,  and  because  of,  his  holding  a  policy,  there  would  seem  to  be  strong  reason  for 
allowing  him  a  set-off,  and  no  good  reason  to  the  contrary.^^  When  a  life  in- 
surance company  becomes  insolvent  and  goes  into  liquidation,  the  amount  due  on 
an  endowment  policy,  payable  in  any  event  at  a  fixed  time,  may,  in  setding  the 
company's  affairs,  be  set  off  against  the  amount  due  on  a  mortgage  deed  from  the 
holder  of  the  policy  to  the  company  by  way  of  compensation.s^ 


Brahan,  193  U.  S.  635,  647,  48  L-   Ed.  823. 

31.  Consent  of  company  to  conditions 
implied. — Old  Wayne  Mut.  Life  Ass'n  v. 
McDonough,  204  U.  S.  8,  22,  51  L.  Ed.  345; 
Merchants',  etc.,  Co.  v.  Clow,  204  U.  S. 
286,  289,  51  L.  Ed.  488. 

"The  highest  considerations  of  public 
policy  demand  that  an  insurance  corpo- 
ration, entering  a  state  in  defiance  of  a 
statute  which  lawfully  prescribes  the  terms 
upon  which  it  may  exert  its  powers  there, 
should  be  held  to  have  assented  to  such 
terms  as  to  business  there  transacted  by 
it;  it  would  be  going  very  far  to  imply, 
and  we  do  not  imply,  such  assent  as  to 
business  transacted  in  another  state,  al- 
though citizens  of  the  former  state  may 
be  interested  in  such  business."  Old 
Wayne  Mut.  Life  Ass'n  v.  McDonough, 
204  U.   S.  8,  22,  51  L.  Ed.  345. 

Condition  as  to  service  of  process. — 
Where  a  foreign  insurance  company  goes 
into  a  state  without  first  complying  with 
its  statute  as  to  service  of  process,  it 
will  be  held  to  have  assented  to  the  serv- 
ice prescribed  by  the  local  statute  in  a 
suit  brought  against  it  there  in  respect 
of  business  transacted  by  it  in  that  com- 
monwealth. Old  Wayne  Mut.  Life  Ass'n 
V.  McDonough,  204  U.  S.  8,  51  L.  Ed.  345; 
Merchants,'  etc.,  Co.  v.  Clow,  204  U.  S. 
286,  289,  51  L.  Ed.  488.  See  the  title 
FOREIGN  CORPORATIONS,  vol.  6,  p. 
318. 

But  such  assent  cannot  properly  be  im- 
plied   where    it    affirmatively   appears    that 


the  business  was  not  transacted  in  that 
state.  Old  Wayne  Mut.  Life  Ass'n  v.  Mc- 
Donough, 204  U.  S.  8,  51  L.  Ed.  345.  See 
ante,  "Conditions  as  to  Service  of  Proc- 
ess and  Entering  Apperance,"  III,  C,  3, 
c,  (2),  (f). 

32.  Right  of  individual  to  procure  in- 
surance in  foreign  company. — Allgeyer  v. 
Louisiana,  165  U.  S.  578,  41  L.  Ed.  832; 
Nutting  V.  Massachusetts,  183  U.  S.  553, 
46  L.  Ed.  324;  Delamater  v.  South  Da- 
kota, 205  U.  S.  93,  102,  51  L.  Ed.  724; 
Swing  V.  Weston  Lumber  Co.,  205  U.  S. 
275,  51  L.  Ed.  799.  See  ante,  "Prohibiting 
Transaction  of  Business  by  Agents  or 
Brokers,"  II,  C,  3,  c,  (1),  (b). 

33.  Allgeyer  v.  Louisiana,  165  U.  S.  578, 
41  L.  Ed.  832;  Nutting  v.  Massachusetts, 
183  U.  S.  553,  557,  46  L.  Ed.  324.  See,  also. 
Hooper  v.  California,  155  U.  S.  648,  39  L. 
Ed.  297. 

34.  Right  of  policy  holders. — Carr  v. 
Hamilton,  129  U.  S.  252,  256,  32  L.  Ed.  669. 

35.  Carr  v.  Hamilton,  129  U.  S.  252,  32 
L.  Ed.  669. 

36.  Set-off  between  company  and  policy 
holders.— Carr  v.  Hamilton,  129  U.  S.  252, 
256,   32  L.   Ed.   669. 

37.  Carr  v.  Hamilton,  129  U.  S.  252,  32 
L.  Ed.  669;  Scott  v.  Armstrong,  146  U.  S. 
499,  507,  36  L.   Ed.  1059. 

In  Carr  v.  Hamilton,  129  U.  S.  252,  262, 
32  L.  Ed.  669,  Mr.  Justice  Bradley,  de- 
livering the  opinion  of  the  court,  said: 
"We  are  inclined  to  the  view  that,  where  the 
holder  of  a   life  insurance  policy  borrows 
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Fire  Insurance. — A  bank  having  insurance  in  a  company  which  has  become 
insolvent,  has  a  right  to  set  off  against  a  demand  for  money  deposited  with  him 
bearing  interest  and  payable  on  call,  the  amount  due  on  its  policies  issued  to  and 
held  by  him,  although  the  insurance  was  not  a  debt  due  at  the  time  of  the  in- 
solvency, but  became  due  afterwards,  when  the  banks  had  performed  all  the  con- 
ditions required  in  such  cases.^s  Claim  for  losses  due  from  the  company  cannot 
be  set  oft'  by  the  insured  against  the  notes  given  by  him  for  capital  stock  of  the 
company.^  ^ 

2.  Right  of  State  to  Wind  Up  Affairs. — See  ante,  "In  General,"  II,  C, 
2,  a,  (2),  (b),  aa. 

III.    Officers,  Agents  and  Brokers. 

A.  Brokers. — The  business  of  a  broker  is  to  serve  as  a  connecting  link  be- 
tween the  party  who  is  to  be  insured  and  the  party  who  is  to  do  the  insuring — 
to  bring  about  "the  meeting  of  their  minds,"  which  is  necsesary  to  the  con- 
summation of  the  contract.  In  the  discharge  of  his  business  he  is  the  repre- 
sentative of  both  parties  to  a  certain  extent.-*  o 

Lien  on  Policy  for  Premiums  Advanced. — An  insurance  broker  is  entitled 
to  a  lien  on  the  policy,  for  premiums  paid  by  him  on  account  of  his  principal ;  and 
though  he  parts  with  the  possession,  if  the  policy  afterwards  come  into  his  hands 
a"-ain,  his  lien  is  revived,  unless  the  manner  of  his  parting  with  it  manifests  an 
intention  to  abandon  the  lien.     In  such  a  case,  an  intermediate  assignee  takes  cum 

onere.'*^ 

B.  Officers  and  Agents— 1.  Responsibility  for  Acts  of  Agents,  etc. — 
a.  Acts  zdthin  Apparent  Scope  of  Authority — (1)  Power  to  Limit  Authority — 
(a)  In  General. — An  insurance  company,  like  any  other  principal,  can  limit  the 
authority  of  its  agents,  and  thus  bind  all  parties  dealing  with  them  with  knowl- 
edge of  the  limitation.-*^ 

(b)  Knowledge  of  Limitations. — An  insurance  company  is  responsible  for  the 
acts  of  its  ao-ent  within  the  general  scope  of  the  business  intrusted  to  his  care,  and 
no  limitations  of  his  authority  will  be  binding  on  parties  with  whom  he  deals 
which  are  not  brought  to  their  knowledge.^^ 

money  of  his  insurer,  it  will  be  presumed,  Grand   View   Bldg.    Ass'n,    183   U.    S.    308, 

prima   facie,  that   he   does  so   on  the  faith  359,   46   L.    Ed.  213.     See  post,   "Condition 

of  the  insurance  and  in  the  expectation  of  Restricting   Authority   of   Agent,"    IV,    K, 

possibly    meeting    his    own    obligation    to  2,  c,  (2),  (h).  aa,  (bb). 

the   company  by  that  of  the  company  to  43.  Knowledge  of  limitation. — Insurance 

him,   and   that   the   case   is    one   of  mutual  Co.  v.  Wilkinson,  13  Wall.  222,  20  L.   Ed. 

credits,    and    entitled    to    the    privilege    of  617;    Insurance    Co.    v.    Webster,    6    Wall, 

compensation  or  set-of?  whenever  the  mu-  129,   131,    18    E-    Ed.    888;    New   York   Life 

tual    liquidation    of    the    demands    is    judi-  Ins.  Co.  v.  Fletcher,  117  U.   S.  519,  531,  29 

cially    decreed    on    the    insolvency    of    the  L.   Ed.  934;  Northern  Assur.  Co.  v.  Grand 

company."     And  the  case   of  Scammon  v.  View   Bldg.   Ass'n,    183   U.    S.   308,   360,   46 

Kimball,  92  U.  S.   362,  23   L.   Ed.  483,  was  L.   Ed.   213. 

referred   to.     Scott   v.    Armstrong,    146   U.  In    Insurance    Co.    v.    Mowry,    96    U.    S. 

S.   499,  507,  36  L.   Ed.   1059.  544,   24   L-    Ed.   674,  it  was   held   an  insur- 

38.   Scammon  v.   Kimball,   92   U.    S.   362,  ance   company   cannot    hold   out   a   person 

23   L.   Ed.   483;    Carr   v.   Hamilton,   129   U.  or   its   agent,   and   then    disavow   responsi- 

S    252    262    32'  L    Ed.   669;   Scott  v.   Arm-  bility  for  his  acts.      Insurance   Co.  v.   Mc- 

strong,   146  U.  S.  499,  507.  36  L.  Ed.  1059.  Cain,  96  U.  S.  84.  24  L.  Ed.  653. 

See,   also,  the   title   BANKRUPTCY,  vol.  Unless  instructions  limiting  the  author- 

2   p'  923.  '  ity  of  a  general  agent  of  an  insurance  com- 

"'  39.  Scammon   v.    Kimball,   92   U.   S.   362,  pany,   whose   powers   would   otherwise   be 

368    23  L.   Ed.  483.  coextensive    wi?h    the    business    intrusted 

40." Brokers. — Hooper   v.    California,   155  to    him,    are    communicated    to    the    party 

U    S.  648,  657,  39  L.  Ed.  297.  with    whom    he    deals,    the    company    is 

41.  Lien    on    policy    for    premiums    ad-  bound  to  the  same  extent  as  though  such 

vanced. Spring    v.     South     Carolina    Ins.  special    instructions    had    not    been    given. 

Co.,  8  Wheat.  268,  5  L.  Ed.  614.  Insurance   Co.  v.   McCain,  96  U.   S.   84,  24 

42.  Power  to  limit  authority. — New  York       L.  Ed.  653. 

Life   Ins.    Co.  v.    Fletcher,   117  U.    S.    519,  Where    the    power   of   the   president    to 

530,  29  L.  Ed.  934;  Northern  Assur.  Co.  v.       make   contracts    for   insurance   is   not    de- 
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(2)  Instructions  to  Agents. — See  ante,  "Knowledge  of  Limitations,"  III,  B, 
1,  a,   (1),   (b). 

(3)  Limitations  Expressed  in  Application. — It  must  be  presumed  that  an  ap- 
plicant for  insurance  read  the  application,  and  was  cognizant  of  the  limitations 
therein  expressed.*-* 

(4)  Limitations  in  Charter  of  Foreign  Company. — The  insured  cannot  be  af- 
fected by  verbal  minutiae  in  the  charter  of  a  foreign  insurance  company,  without 
their  being  brought  to  his  knowledge.  A  person  dealing  with  the  company,  in 
another  state,  cannot  be  expected  to  know  its  precise  terms.^^ 

2.  Unauthorize;d,  Wrongfui^  and  FrauduIvEnt  Acts. — It  is  well  settled 
that  the  fraud  of  the  insurer's  agent  in  the  procurement  of  the  policy  is  bindino- 
upon  the  principal.*^ 

3.  Agency  for  Insurer  or  Insured — a.  Agency  Clause  Generally. — The 
agency  clause  in  a  policy  of  insurance  imports  nothing  more  than  that  the  per- 
son obtaining  the  insurance  is  to  be  deemed  the  agent  of  the  insured  in  the  matters 
immediately  connected  with  the  procurement  of  the  policy.  Where  the  employ- 
ment of  such  person  did  not  extend  beyond  the  procurement  of  the  insurance,  his 
agency  ceased  upon  the  execution  of  the  policy.*'^ 


nied  in  the  answer,  or  made  a  point  in 
issue  in  the  court  below,  it  is  sufficient 
to  bind  the  company  if  the  other  party 
shows  that  such  had  been  the  practice, 
and  thereby  an  idea  held  out  to  the  public 
that  the  president  had  such  power.  Com- 
mercial, etc.,  Ins.  Co.  V.  Union  Mut.  Ins. 
Co.,  19   How.  318,  15   L.   Ed.  636. 

Authority  to  make  oral  contracts  for 
insurance. — If  an  insurance  company  has 
held  out  its  president  as  authorized  to 
make  oral  contracts  for  insurance,  no 
secret  limitation  of  this  authority  would 
affect  third  persons,  dealing  with  him  in 
good  faith  and  without  notice  of  such  lim- 
itation. Besides,  the  supposed  limitation 
would  be  inconsistent  with  the  authority 
itself.  It  is,  in  effect,  that,  though  the 
president  is  authorized  to  make  oral  prom- 
ises to  effect  insurance,  the  company  are 
at  liberty  to  execute  those  promises,  or 
to  refuse  to  do  so,  at  their  option. 
Commercial,  etc.,  Ins.  Co.  v.  Union  Mut. 
Ins.  Co.,  19  How.  318,  322,  15  L.  Ed.  636. 
See  post,  "Necessity  for  Writing,"  IV,  B, 
2,  b. 

"In  Insurance  Co.  v.  Webster,  6  Wall. 
129,  18  L.  Ed.  888,  the  party  having  re- 
ceived his  policy,  it  was  held  that  he  was 
not  affected  by  afterwards  signing  a  mem- 
orandum that  the  insurance  was  to  'take 
effect  when  approved  by  E.  D.  P.,  general 
agent.' "  Insurance  Co.  v.  Higginbotham, 
95  U.   S.   380,  388,  24  L.   Ed.  499. 

44.  Limitations  expressed  in  application. 
— New  York  Life  Ins.  Co.  v.  Fletcher,  117 
U.  S.  519,  530,  29  L.  Ed.  934;  Northern 
Assur.  Co.  V.  Grand  View  Bldg.  Ass'n, 
1«3  U.  S.  308,  359,  46  L-  Ed.  213.  See  post, 
"Preparation  of  Application,"  III,  B,  3.  b. 

45.  Limitations  in  charter  of  foreign 
company. — Relief  Fire  Ins.  Co.  v.  Shaw, 
94  U.  S.  574,  578,  24  L.  Ed.  291. 

The  company  holds  itself  out  to  be  an 
insurance  company,  authorized  to  take 
risks  against  losses  by  fire,  and  by  its  of- 
ficers and   agents    assumes   to   act    in    the 


same  manner  as  other  insurance  companies 
do.  However  it  may  expose  itself  to  be 
questioned  by  the  government  which  cre- 
ated it,  for  exceeding  the  precise  limits 
of  the  powers  granted,  it  is  estopped  from 
eluding  its  obligations,  incurred  towards 
those  who,  in  ignorance  of  these  limits, 
contract  with  it  in  good  faith,  and  upon 
the  basis  of  the  powers  assumed  by  its 
recognized  agents  to  exist.  Relief  Fire 
Ins.  Co.  V.  Shaw,  94  U.  S.  574,  578,  24  L 
Ed.    291. 

46.  Unauthorized  wrongful  and  fraudu- 
lent acts.— Connecticut  Mut.  Life  Ins.  Co. 
V.  Hillmon,  188  U.  S.  208,  219,  47  L.  Ed. 
446.  See  post,  "Preparation  of  Applica- 
tion,"  III,   B,   3,   b. 

47.  Effect. — Grace  v.  American  Cent. 
Ins.  Co.,  109  U.  S.  278,  27  L.  Ed.  932; 
Knights  of  Pythias  v.  Withers,  177  U  S. 
260,  274,  44  L.    Ed.   762. 

"Representations  by  that  person  in  pro- 
curing the  policy  were  to  be  regarded  as 
made  by  him  in  the  capacity  of  agent  of 
the  insured.  His  knowledge  or  informa- 
tion, pending  negotiations  for  insurance, 
touching  the  subject  matter  of  the  con- 
tract, was  to  be  deemed  the  knowledge  or 
information  of  the  insured.  *  *  *  What  the 
company  meant  by  the  clause  in  ques- 
tion, so  far  as  it  relates  to  the  agency,  for 
the  one  party  or  the  other,  of  the  person 
procuring  the  insurance,  was,  to  exclude 
the  possibility  of  such  person  being  re- 
garded as  its  agent,  'under  any  circum- 
stances whatever,  or  in  any  transaction 
relating  to  this  insurance.' "  Grace  v. 
American  Cent.  Ins.  Co.,  109  U.  S.  278, 
282,    27    L.    Ed.    932. 

The  reports  are  by  no  means  barren  of 
cases  turning  upon  the  proper  construc- 
tion of  the  so-called  "agency  clause."  In 
some  jurisdictions  it  is  held  to  be  practi- 
callv  void  and  of  no  efifect;  in  others,  it 
is  looked  upon  as  a  species  of  wild  animal, 
lying  in  wait  and  readv  to  spring  upon 
the    unwary   policy   holder,    and   In    all,    i^ 
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b.  Preparation  of  Application. — The  agency  clause  is  usually  introduced  into- 
policies  in  connection  with  the  application,  and  for  the  purpose  of  making  the 
agent  of  the  company  the  agent  of  the  party  making  the  application,  with  respect 
to  the  statements  therein  contained.^ ^ 

Where  insurance  agents,  not  limited  in  their  authority,  undertake  to 
prepare  applications  and  take  down  answers,  they  will  be  deemed  as  acting  for  the 
companies.  In  such  cases  it  may  well  be  held  that  the  description  of  the  risk, 
though  nominally  proceeding  from  the  assured,  should  be  regarded  as  the  act  of 
the  company."*  9 

Parol  testimony  is  admissible  to  show  that  the  answers  to  questions  in  an  ap- 


is eyed  with  suspicion  and  construed  with 
great  strictness.  It  should  not  be  given 
efiFect  when  manifestly  contrary  to  the 
facts  of  the  case,  or  opposed  to  the  in- 
terests of  justice.  Wherever  the  agency 
clause  is  inconsistent  with  the  other 
clauses  of  the  policy,  conferring  power 
and  authority  upon  the  agent,  he  is 
treated  as  the  agent  of  the  company 
rather  than  of  the  policy  holder.  The  ob- 
ject of  the  clause  in  most  cases  is  to  trans- 
fer the  responsibility  for  his  acts  from 
the  party  to  whom  it  properly  belongs,  to 
one  who  generally  has  no  knowledge  of 
its  existence.  Knights  of  Pythias  v.  With- 
ers,   177    U.    S.    260,    268,    44    L.    Ed.    762. 

48.  ^Preparation  of  application. — Knights 
of  Pythias  v.  Withers,  177  U.  S.  260,  268, 
44    L.    Ed.    762. 

49.  New  York  Life  Ins.  Co.  v.  Fletcher, 
117  U.  S.  519,  531,  29  L.  Ed.  934;  North- 
ern Assur.  Co.  V.  Grand  View  Bldg. 
Ass'n,  183  U.  S.  308,  360,  46  L.  Ed.  213. 
See,  also,  Clark  v.  Manufacturers  Ins.  Co., 
8  How.  235,  12  L.  Ed.  1061.  See  post, 
"Answers  Falsified  by  Agent,"  IV,  K,  2, 
b,    (4). 

The  powers  of  an  agent  of  an  insurance 
company  in  the  preparation  of  the  appli- 
cation are  prima  facie  coextensive  with 
the  business  entrusted  to  his  care,  and 
will  not  be  narrowed  by  limitations  not 
communicated  to  the  person  with  whom 
he  dealt.  New  York  Life  Ins.  Co.  v. 
Fletcher,  117  U.  S.  519,  531,  29  L.  Ed. 
934;  Northern  Assur.  Co.  v.  Grand  View 
Bldg.  Ass'n,  183  U.  S.  308,  360,  46  L.  Ed. 
213;  Insurance  Co.  v.  Wilkinson,  13  Wall. 
222,  20  L.  Ed.  617;  Insurance  Co.  v.  Ma- 
hone,  21  Wall.  152,  22  L.  Ed.  593.  See 
ante,  "Knowledge  of  Limitations,"  III,  B, 
1,  a,  (1),  (b). 

When  such  agents,  in  soliciting  insur- 
ance, undertake  to  prepare  the  application 
of  the  insured,  or  make  any  representa- 
tions to  the  insured  as  to  the  character 
or  efifect  of  the  statements  of  the  appli- 
cation, they  will  be  regarded,  in  doing  so, 
as  the  agents  of  the  insurance  companies, 
and  not  of  the  insured.  Insurance  Co.  v. 
Wilkinson,   13  Wall.   222,  20   L.    Ed.   617. 

This  principle  is  rendered  necessary  by 
the  manner  in  which  these  agents  are  sent 
over  the  country  by  such  companies,  and 
stimulated  by  them  to  exertions  in  effect- 
ing insurance,  which  often  lead  to  a  dis- 
regard of  the  true  principles  of  insurance 


as  well  as  fair  dealing.     Insurance  Co.  v.. 
Wilkinson,   13  Wall.  222,  20  L.   Ed.  617. 

In  such  cases  the  insurers  cannot  pro- 
tect themselves  under  instructions  to  their 
agents,  that  they  are  only  agents  for  the 
purpose  of  receiving  and  transmitting  the 
application  and  the  premium.  Insurance 
Co.  V.  Wilkinson,  13  Wall.  222,  20  L.  Ed. 
617. 

Where  the  written  proposals  for  a. 
policy  of  insurance  are  prepared,  by  the 
company's  agent,  and  the  answer  to  the 
questions  having  been  made  by  the  agent, 
the  proposals,  both  questions  and  an- 
swers, must  be  regarded  as  the  act  of  the 
company,  which  they  cannot  be  permitten 
to  set  up  as  a  warranty,  by  the  assured.  And 
this  is  especially  so  when  true  answers 
were  in  fact  made  by  the  applicant,  ana 
the  agent  substituted  for  them  others,  now 
alleged  to  be  untrue,  thus  misrepresenting 
the  applicant  as  well  as  deceiving  his  owi- 
principals.  Nor  does  it  make  any  dif- 
ference that  the  answers  as  written  by 
the  agent  were  subsequently  read  to  the 
applicant  and  signed  by  him.  Having  him- 
self answered  truly,  and  the  agent  having 
undertaken  to  prepare  and  forward  the 
proposals,  the  applicant  has  a  right  to  as- 
sume that  the  answers  he  did  make  were 
accepted  as  meaning,  for  the  purpose  of 
obtaining  a  policy,  what  the  agent  stated 
them  in  writing  to  be.  The  acts  and  dec- 
larations of  the  agent  are  to  be  consid- 
ered the  acts  and  declarations  of  the  corn- 
pany  whose  agent  he  was,  and  the  appli- 
cant is  justified  in  so  understanding  them. 
Insurance  Co.  v.  Mahone,  21  Wall.  152^ 
155,  22  L.  Ed.  593.  See,  also.  Insurance 
Co.  V.  Wilkinson,  13  Wall.  222,  20  L.  Ed. 
617. 

Therefore,  where  the  agent  had  in- 
serted in  the  application  for  life  insurance 
a  representation  of  the  age  of  the  mother 
of  the  assured  at  the  time  of  her  death, 
which  was  untrue,  but  which  the  agent 
himself  obtained  from  a  third  person,  and 
inserted  without  the  assent  of  the  assured,, 
it  was  the  act  of  the  company,  and  not  ot 
the  assured,  and  did  not  invalidate  the 
policy.  Insurance  Co.  v.  Wilkinson,  13 
Wall.  222,  20  L.  Ed.  617;  Northern  Assur. 
Co.  V.  Grand  View  Bldg.  Ass'n,  183  U.  S. 
308,   349,   46    L.    Ed.    213. 

Inexact  statement  of  assured's  interest., 
— Where  the  application  does  not  truly 
set  forth  the  title  of  the  complainants  and 
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plication  for  a  policy  of  life  insurance,  as  construed,  interpreted,  and  written  down 
by  an  agent  of  the  company,  were  not  those  of  the  applicant.^o  To  permit  verbal 
testimony  to  show  how  this  was  done  by  the  agent  does  not  contradict  the  written 
contract,  though  the  application  was  signed  by  the  party.  It  proceeds  on  the 
ground  that  it  was  not  his  statement,  and  that  the  insurance  company,  by  the  acts 
of  their  agent  in  the  matter,  are  estopped  to  set  up  that  it  is  the  representation  of 
the  assured  ;  and  cannot  be  regarded  as  overthrowing  the  general  rule  as  to  the 
admissibility  of  parol  testimony  to  contradict  a  written  contract.^i 

Where  the  power  of  the  agent  was  limited,  and  notice  of  such  limita- 
tion given  by  being  embodied  in  the  application,  which  the  assured  was  required 
to  make  and  sign,  and  which  he  must  be  presumed  to  have  read,  he  is  bound  by 
its  statements,  and  the  company  will  not  be  bound  by  the  acts  of  the  agent. ^^ 


the  amount  and  nature  of  the  encum- 
brances on  the  property,  and  the  amount 
of  insurance  in  other  companies,  but  the 
evidence  abundantly  shows  that  all  the 
facts  were  fully  and  frankly  communicated 
to  the  agent  of  the  company,  and  were 
indeed  known  to  him  before;  and  that  he 
wrote  down  the  answers  according  to 
his  view  of  their  bearing  and  legal  efifect, 
the  insured  relying  entirely  on  his  ex- 
perience in  such  matters,  and  there  is  no 
reason  to  suppose  that  either  the  insured 
or  the  agent  did  not  act  in  entire  good 
faith  in  the  transaction,  the  policy  is  not 
void  because  of  the  inexact  statement  of 
the  insured's  interest  in  the  policy. 
Eames  v.  Home  Ins.  Co.,  94  U.  S.  621,  629, 
24    L.    Ed.    298. 

The  complainants  were  represented  to 
be  the  owners  of  the  property,  which  was 
stated  to  be  subject  to  a  mortgage  for 
$6,000.  The  fact  was  that  they  had  pur- 
chased the  property  for  $12,000,  and  had 
paid  $6,200  of  the  purchase  money,  the 
vendor  having  a  lien  for  the  balance  of 
$5,800;  but  no  deed  had  ever  been  given. 
So  that,  in  truth,  the  complainants  did  not 
hold  the  legal  title,  although  they  had  an 
equitable  one;  and  had  not  given  a  mort- 
gage, although  the  vendor's  lien  was 
equivalent  to  one.  In  another  answer, 
however,  explaining  the  mortgagee's  in- 
terest, it  is  stated  expressly  to  be  a  "lien 
on  mill  to  secure  payment  of  sale."  The 
exact  facts  were  communicated  to  the 
agent,  and  he  took  the  responsibility  of 
stating  them  in  the  way  he  did,  leading 
the  applicant  to  suppose  that  it  was  all 
right.  It  was  held  that  this  inexact  state- 
ment of  insured's  interest  does  not  avoid 
the  policy.  The  court  said:  "According 
to  the  views  expressed  by  this  court  in 
Insurance  Company  v.  Wilkinson,  13  Wall. 
222,  20  L.  Ed.  617,  and  other  more  recent 
cases,  the  defendant  was  concluded  by  the 
act  of  its  agent.  The  reference  to  col- 
lateral insurances  in  other  companies  is 
subject  to  the  same  consideration.  The 
insurances  were  being  applied  for  through 
this  very  agent  who  wrote  the  answers, 
and  who  knew  the  whole  facts,  and  be- 
tween whom  and  the  general  agent  they 
had  been  referred  to  in  their  correspond- 
ence." Eames  v.  Home  Ins.  Co.,  94  U.  S. 
621,   629,  24  L-   Ed.  298. 


50.  Mutual  Life  Ins.  Co.  v.  Baker,  94 
U.   S.   610,  24   L.   Ed.   268. 

Where  the  agent  of  the  company  un- 
dertook to  construe  and  interpret  the  an- 
swer of  the  applicant,  and  wrote  down 
and  inserted  m  the  application  his  con- 
struction and  interpretation  of  them,  and 
not  the  answers  themselves,  evidence  is 
admissible  to  show  that  the  statement  was 
not  that  of  the  applicant,  although  signed 
by  him.  In  such  case  "the  statement  was 
one  prepared  by  the  company,  for  which 
it  was  responsible,  and  it  cannot  be  set 
up  to  defeat  its  policy.  Insurance  Co.  v. 
Mahone,  21  Wall.  152,  22  L.  Ed.  593,  is  a 
full  and  satisfactory  authority  to  this 
point,  as  is  also  Insurance  Co.  v.  Wilkin- 
son, 13  Wall.  222.  20  L.  Ed.  617."  Mutua! 
Life  Ins.  Co.  v.  Baker,  94  U.  S.  610,  614, 
24   L.    Ed.   268. 

The  answer  to  a  question  put  by  an  in- 
surance company  to  an  applicant  for  in- 
surance, on  a  matter  going  to  afifect  the 
risk,  as  written  down  by  the  agent  of  the 
company,  when  he  takes  the  application 
for  insurance,  and  which  is  signed  by  the 
applicant,  may  be  proved  by  the  evidence 
of  persons  who  were  present,  not  to  have 
been  the  answer  given  by  the  applicant. 
Insurance  Co.  v.  Mahone,  21  Wall.  152, 
22  L.  Ed.  593,  aflRrming  Insurance  Co.  v. 
Wilkinson,  13  Wall.  222.  20  L.  Ed.  617. 

51.  Insurance  Co.  v.  Wilkinson,  13  Wall. 
222,  235,  20  L.  Ed.  617;  Northern  Assur. 
Co.  V.  Grand  View  Bldg.  Ass'n,  183  U.  S. 
308.    349,    46    L.    Ed.   213. 

"This  principle  does  not  admit  oral 
testimony  to  vary  or  contradict  that 
which  is  in  writinar,  but  it  goes  upon  the 
idea  that  the  writing  offered  in  evidence 
was  not  the  instrument  of  the  party 
whose  name  is  signed  to  it;  that  it  was 
procured  under  such  circumstances  by  the 
other  side  as  estops  that  side  from  using 
it  or  relying  on  its  contents;  not  that  it 
may  be  contradicted  by  oral  testimony, 
but  that  it  may  be  shown  by  such  testi- 
mony that  it  cannot  be  lawfully  used 
against  the  party  whose  name  is  signed  to 
it."  Insurance  Co.  v.  Wilkinson,  13  Wall. 
222.   20   L.    Ed.   617. 

52.  New  York  Life  Ins.  Co.  v.  Fletcher, 
117  U.  S.  519,  531,  29  L.  Ed.  934,  and 
Northern  Assur.  Co.  v.  Grand  View  Bldg. 
Ass'n,    183   U.    S.    308,   360,   46   L.    Ed.    213, 
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Under  state  statutes. — See  post,  "Under  State  Statutes,"  III,  B,  3,  d. 

c.  As  to  Receiving  Notice  of  Termination  of  Contract. — Under  the  agency 
clause  notice  to  the  person  procuring  the  insurance  of  its  termination  by  the  com- 
pany is  not  notice  to  the  insured.^^ 

d.  Under  State  Statutes. — A  state  statute  may  dispense  with  any  inquiry  as 
to  whether  the  appHcation  or  the  poHcy,  either  expressly  or  by  necessary  implica- 
tion, made  the  person  soliciting  the  application  the  agent  of  the  assured  in  taking 
such  application.  By  force  of  such  statute,  the  solicitor  may  be  made  the  agent 
of  the  company  in  soliciting  and  procuring  the  application.^^ 

4.  Authority  Respecting  Particular  Acts  and  Transactions — a.  Prep- 
aration of  Application. — See  ante,  "Preparation  of  AppHcation,"  III,  B,  3,  b; 
"Under  State  Statutes,"  III,  B,  3,  d. 

b.  Making  Oral  Contract  of  Insurance. — See  ante,  "Knowledge  of  Limita- 
*3,"  III,  B,  1,  a,  (1),  (b)  ;  post,  "Necessity  for  Writing,"  IV,  B,  2,  b. 


tions. 


distinguishing  Insurance  Co.  v.  Wilkin- 
son, 13  Wall.  222,  20  L-  Ed.  617,  and  In- 
surance Co.  V.  Mahone,  21  Wall.  152,  22 
L.  Ed.  593,  in  neither  of  which  was  any 
limitation  upon  the  power  of  the  agent 
brought  to  the  notice  of  the  assured. 

53.  As  to  receiving  notice  of  termination 
of  contract,— Knights  of  Pythias  v.  With- 
ers, 177  U.  S.  260,  274,  44  h-  Ed.  762; 
Grace  v.  American  Cent.  Ins.  Co.,  109  U. 
S.    278,   27    L.    Ed.    932. 

Parol  evidence  of  usage  or  custom 
among  insurance  men  to  give  such  notice 
to  the  person  procuring  the  insurance  was 
inadmissible  to  vary  the  terms  of  the  con- 
tract. Grace  v.  American  Cent.  Ins.  Co., 
109    U.    S.    278,   27    L.    Ed.    932. 

54.  Under  state  statutes. — Continental 
Life  Ins.  Co.  v.  Chamberlain,  132  U.  S. 
304,   310,   33    L.    Ed.    341. 

A  statute  of  Iowa  provided  that  "any 
person  who  shall-  hereafter  solicit  insur- 
ance or  procure  applications  therefor, 
shall  be  held  to  be  the  soliciting  agent  of 
the  insurance  company  or  association  is- 
suing a  policy  on  such  application,  or  on 
a  renewal  thereof,  anything  in  the  appli- 
cation or  policy  to  the  contrary  notwith- 
standing." It  was  decided  that  a  person 
procuring  an  application  for  life  insur- 
ance in  Iowa  became  by  force  of  the  stat- 
ute the  agent  of  the  company  in  so  doing, 
and  could  not  be  converted  into  the  agent 
of  the  assured  by  any  provision  in  the 
application,  Centinentsl  Life  Ins,  Co,  v. 
Chamberlain,  133  U,  S,  304.  83  L.  Ed,  341; 
McMaster  v.  New  York  Life  Ins.  Co.,  183 
U.   S.  25,  38,  46  L.  Ed.  G4. 

Under  the  statute  of  Iowa  a  provision 
printed  on  the  back  of  the  policy  to  the 
effect  that  none  of  its  terms  could  be 
modified  or  forfeitures  waived  except  by 
agreement  in  writing  signed  by  the  presi- 
dent or  secretary  of  the  company,  "whose 
authority  for  this  purpose  will  not  be  dele- 
gated," does  not  change  or  modify  the  re- 
lation established  by  the  Iowa  statute 
between  the  solicitor  and  the  insured. 
Continental  Life  Ins.  Co.  v.  Chamberlain, 
133  U.   S.  304,  33  L.  Ed.  341. 

"He  could  not.  by  any  act  of  his,  shake 
off   the   character    of   agent   for   the   com- 


pany. Nor  could  the  company  by  any 
provision  in  the  application  or  policy 
convert  him  into  an  agent  of  the  assured. 
If  it  could,  then  the  object  of  the  statute 
would  be  defeated."  Continental  Life  Ins. 
Co.  V.  Chamberlain,  132  U.  S-  304,  33  L. 
Ed.   341. 

Preparation  of  application. — Under  the 
statute  of  Iowa  the  act  of  an  agent  or 
solicitor  in  filling  up  an  application  is  the 
act  of  the  company.  His  act  is  something 
he  was  not  bound  to  do,  but  a  service 
which,  if  he  chose  to  render,  was  within 
the  scope  of  his  authority  as  agent.  Con- 
tinental Life  Ins.  Co.  v.  Chamberlain,  132 
U.  S.  304,  311,  33  L.  Ed.  341.  See  ante, 
"Preparation  of  Application,"  III,  B,  3,  b. 
Under  the  Iowa  statute  the  acts  of  the 
agent  in  making  representations  or  giv- 
ing advice  as  to  the  character  of  the  an- 
swers to  be  made  by  the  applicant  are 
the  acts  of  the  insurer.  Continental  Life 
Ins.  Co.  V.  Chamberlain,  132  U.  S.  304,  33 
L.    Ed.    341. 

In  Continental  Life  Ins.  Co.  v.  Cham- 
berlain, 132  U.  S.  304,  33  L.  Ed.  341,  "the 
applicant  was  required  to  state  whether 
he  had  any  other  insurance  on  his  life.  He 
was  in  fact  a  member  of  several  co-opera- 
tive associations,  and  therefore  did  have 
other  insurance;  but  the  soliciting  agent  of 
the  company,  to  whom  he  stated  the  facts, 
believins?  that  insurance  of  that  kind  was 
not  insurance  within  the  meaning  of  the 
question,  wrote  'No  other'  as  the  proper 
answer,  at  the  same  time  assurinsrthe  ao- 
plicant  that  it  was  such.  And  this  court 
held  that  the  company  was  bound  by  the 
interpretation  put  upon  the  question  by 
its  soliciting  agent."  McMaster  v.  New 
York  Life  Ins.  Co.,  183  U.  S.  25,  38,  46 
L.    Ed.    64. 

The  company  is  estopped  from  saying 
that  its  question  embraced  insurance  in 
co-operative  associations.  The  answer 
of  'No  other'  havine  been  written  by  its 
own  agent,  invested  with  authority^  to 
solicit  and  procure  applications,  to  deliver 
policies,  and.  under  certain  limitations,  to 
receive  premiums,  should  be  held  as  prop- 
erly interpreting  both  the  question  and 
the  answer  as  to  other  insurance."     Con- 
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c.  Filling  Up  Policy  after  Loss.— See  post,  "Action  at  Law,"  IV,  V,  2,  a. 

d.  Alteration  and  'Abrogation  of  Contracts,  Waiver  of  Forfeitures  etc — See 
post,  "Waiver  by  Agents,"  IV,  K,  2,  f,  (2),  (h). 

e.  Borroming  Money. — A  borrowing  by  an  insurance  agent  to  enable  him  to 
remit  to  his  company  the  proceeds  of  his  business  is  prima  facie  the  borrowing  of 
the  agent  himself  rather  than  the  company,  and  will  be  so  treated  unless  the 
contrary  is  shown.^^ 

f.  As  to  Payment  of  Premiums. — It  is  the  duty  of  agents  of  a  life  insurance 
company  to  receive  the  premiums  for  all  policies  obtained  by  them  and  to  trans- 
mit such  premiums  to  the  home  office.  The  prompt  transmissions  of  such  pre- 
miums is  a  necessity  for  the  successful  prosecution  of  the  business  of  the  com- 
pany .^"^ 

g.  As  to  Notice  and  Proofs  of  Loss  or  Death. — See  post,  "Communication  be- 
tween Assured  and  Agent  of  Insurer,"  IV,  N,  2,  b. 

h.  Adjustment  of  Loss. — See  post,  "Authority  of  Agent  or  Officer  of  Com- 
pany," IV,  O,  1. 

5.  Ratification  of  Unauthorized  Acts. — An  insurance  company  may  adopt 
or  ratify  the  unauthorized  acts  of  its  agent  or  of  persons  assuming  to  act  for  it.^" 

6.  Tfrmination  or  Revocation  of  Agency — a.  Effect  of  War. — The  agents 
of  an  insurance  company  come  within  the  kinds  of  agency  that  is  necessarily  re- 
voked by  the  breaking  out  of  a  war  between  two  countries,  in  which  the  principal 
and  agent  respectively  lives. ^^ 

b.  Notice  of  Revocation  to  Persons  Dealing  mith  Agent. — Persons  dealing 
with  a  person  held  out  by  an  insurance  company  as  its  agent  in  the  particular 
business  for  which  he  was  appointed,  have  a  right  to  rely  upon  the  continuance 
of  his  authority,  until  in  some  way  informed  of  its  revocation.-''^ 

7.  Compensation. — Where  there  is  an  express  contract  for  the  compensation 
of  an  insurance  agent,  no  proof  of  a  general  custom  as  to  such  compensation  is 


tinental  Life  Ins.  Co.  v.  Chamberlain,  132 
U.   S.  304,  33  L.   Ed.  341. 

The  fact  that  the  assured  signed  the 
application,  after  it  had  been  prepared 
does  not  aher  the  case.  Continental  Life 
Ins.  Co.  V.  Chamberlain,  133  U.  S.  304,  311, 
33  L.  Ed.  341. 

55.  Borrowing  money. — National  Bank 
V.  Insurance  Co.,  103  U.  S.  783,  786,  26  L. 
Ed.   459. 

56.  As  to  payment  of  premiums. — Wil- 
liams V.  Paine,  169  U.  S.  55,  71,  42  L.  Ed. 
658. 

Authority  to  allow  credit. — See  post, 
"\uthority  of  Agent,"  IV,  E,  4,  c,  (l), 
(b),  bb. 

Authority  to  accept  personal  property 
in  payment  of  premium. — See  post,  "[Me- 
dium of  Payment,"  IV,  E,  4,  b. 

57.  Ratification  of  unauthorized  acts. — 
Insurance  Co.  v.  McCain,  96  U.  S.  84,  24 
L.  Ed.  653.  See  post.  "Ratification  of 
TTnauthorized  Acts,"  IV,  K,  2,  f,  (2), 
(h\  bb. 

The  receipt,  without  objection,  by  an 
insurance  company  of  a  statement  from  a 
person  who  had  been  acting  as  its  agent, 
that  the  premium  for  the  renewal  of  a 
policy  had  been  paid  to  him,  and  its  failure 
then  to  notify  the  assured  that  the  pow- 
ers of  the  agent  had  terminated,  is  equiva- 
lent to  an  adoption  of  the  act  of  the  agent, 
and  estops  the  company,  when  sued  on 
the    policy,    from    denying    his    authority. 


Insurance   Co.  v.  McCain,  96  U.  S.  84,  24 
L.  Ed.  653. 

The  silence  of  the  company,  after  re- 
ceiving the  statement  of  the  agent  that 
the  premium  had  been  paid,  was  equiva- 
lent to  an  adoption  of  the  act  of  the  agent, 
and  closed  the  mouth  of  the  company 
ever  afterwards.  It  does  not  appear  that 
the  company  ever  objected  to  the  pay- 
ment of  the  premium  to  him  until  after 
the  death  of  the  insured.  It  was  then  too 
late.  The  company  cannot  be  permitted 
to  occupy  the  vantage  ground  of  retain- 
ing the  premium  if  the  party  continued  in 
life,  and  repudiating  it  if  he  died.  Insur- 
ance Co.  V.  McCain,  96  U.  S.  84,  86  24  L 
Ed.    653. 

58.  Effect  of  war.— Williams  v.  Paine, 
169  U.  S.  55,  70,  42  L.  Ed.  658;  Insurance 
.Co.  V.  Davis,  95  U.  S.  425,  429,  24  L.  Ed. 
453.  See,  also,  New  York  Life  Ins.  Co. 
V.   Statham,  93  U.   S.   24,  23  L.   Ed.   789. 

The  agent  of  a  northern  insurance  com- 
pany had  no  power  to  receive  premiums 
in  a  southern  state  in  insurrection  after 
the  war  broke  out,  and  a  policy  holder  had 
no  right  to  tender  them  to  such  agent. 
Insurance  Co.  v.  Davis.  95  U.  S.  425,  428, 
24  L.  Ed.  453;  Williams  v.  Paine,  169  U. 
S.  55,  71,  42  L.  Ed.  658.  See,  also.  New 
York  Life  Ins.  Co.  v.  Statham,  93  U.  S. 
24.   23   L.   Ed.   789. 

59.  Notice  of  revocation  of  authority. — • 
Insurance  Co.  v.  McCain,  96  U.  S.  84,  24 
L.    Ed.   653. 
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:  dinissible  which  is  in  conflict  with  the  contract. ^"^  Where  such  agent  had  re- 
ceived a  general  circular  from  his  company,  which  contained  in  clear  language  the 
terms  of  his  compensation,  and  had  acted  on  that  circular  without  complaint  for 
several  years,  he  is  estopped  to  deny  that  he  was  employed  on  those  terms. "^^  The 
production  of  a  circular  of  prior  date,  with  other  terms  as  to  compensation,  does 
not  alter  the  case.^'- 

Right  to  Commissions. — Where  the  contract  of  the  agent  expressly  stipu- 
lates that  the  "commissions  should  accrue  only  as  the  premiums  are  paid  to  the 
company,"  it  is  incumbent  upon  the  agent  where  he  seeks  to  recover  commissions 
on  premiums  alleged  to  have  been  collected,  to  prove  not  merely  that  they  were 
due,  but  that  they  had  been  actually  paid,  and  paid  not  merely  to  his  subagents 
but  to  the  company.  If  they  had  been  thus  paid,  the  company  held  the  money  to 
the  extent  of  the  commissions  for  his  use.  In  an  action  against  the  agent  by  the 
company  to  recover  it  moneys  in  his  hands,  a  set-ofif  by  him  of  a  claim  for 
commissions  is  in  the  nature  of  an  action  for  money  had  and  received  to  his  use.^-"* 

8.  Bond  of  Agent. — A  contract  abrogating,  so  far  as  new  business  is  con- 
cerned, all  former  contracts  between  an  insurance  company  and  an  agent,  does 
not  discharge  a  bond  with  sureties  formerly  given  by  such  agent,  conditioned  for 
the  faithful  discharge  of  his  duties,  and  containing  a  provision  that  it  shall  con- 
tinue in  force  so  long  as  he  "shall  be  the  agent  of  said  company  whether  under 
his  existing  appointment  or  any  future  one."''-* 


60.  Compensation. — Sta^g  v.  Insurance 
Co..  10  Wall.  589,  19  L.  Ed.  1038. 

61.  Stagg  V.  Insurance  Co.,  10  Wall. 
589,  19  L.  Ed.  1038.  See  the  title  ES- 
TOPPEL, vol.  5,  p.   913. 

62.  Stagg  V.  Insurance  Co.,  10  Wall. 
589.   19   L.   Ed.   1038. 

63.  Manning  v.  Insurance  Co.,  100  U. 
S.    693,    696,    25    L.    Ed.    761. 

Set-off  by  agent  of  commission  against 
premiums  retained. — A  contract  between 
A  and  an  insurance  company  stipulated 
that  for  his  services  as  its  agent  the  com- 
pany would  pay  him  twenty  per  cent  on 
the  ordinary  premiums  upon  all  policies 
for  the  first  year,  and  "seven  and  one-half 
per  cent  for  the  second  and  subsequent 
years  of  assurance,"  said  allowance  to 
continue  for  twenty-five  years,  should  the 
policies  remain  so  long  in  force.  It  was 
also  stipulated  that  he  should  appoint  sub- 
agents,  that  all  moneys  should  be 
promptly  remitted  to  the  company  on  or 
before  the  fifteenth  day  of  each  month, 
and  that  his  "commissions  should  accrue 
only  as  the  premiums  were  paid  to  the 
company."  The  company  having  dis- 
charged him  from  its  service,  June  2,  1871, 
brought  this  suit  to  recover  its  moneys  in 
his  hands,  and  introduced  evidence  that  he 
was  indebted  to  it  in  a  certain  amount,  and 
had  been  properly  removed.  Among  other 
defenses,  he  offered  to  show  that  a  set- 
off existed  in  his  favor  for  commissions 
collected  and  received  by  the  company  from 
May  1,  1871,  to  December  23.  1871,  and 
interest  thereon.  After  having  made 
proof  of  notice  to  the  company  to  pro- 
duce the  books  and  papers  necessary  to 
show  the  amount  of  renewal  premiums  re- 
ceived by  it  from  policies  obtained 
through  his  agency  during  the  period  men- 
tioned, and  the  books  and  papers  not  be- 


ing produced,  he  testified  that  on  June  2. 
1S71,  there  were  policies  in  force  upon 
which  the  annual  premiums  would  be 
$87,000,  as  it  appeared  in  his  accounts  with 
his  subagencies,  that  his  annual  commis- 
sions upon  the  premiums  would  amount 
to  $8,391.14,  and  that  computing  the 
amount  which  would  be  due  to  him,  ac- 
cruing between  that  date  and  December 
23.  1871,  they  amounted  to  about  $4,754.97. 
No  direct  proof  was  given  that  any  of  the 
policies  in  force  on  May  1,  1871,  or  on 
June  2,  1871.  had  been  renewed  or  ex- 
tended, or  that  any  of  the  annual  pre- 
miums becoming  payable  after  those  dates 
had  been  paid  to  the  company  or  received 
by  it.  The  court  instructed  the  jury,  in 
effect,  that  if  A  had  been  removed  from 
his  asrency  without  just  cause,  they  might 
find  from  this  evidence  what  amount  the 
company  should  have  received  of  renewal 
premiums,  but  if  thev  found  that  he  had 
been  justifiably  removed,  there  was  no 
proof  for  their  consideration  of  the 
amount  of  renewal  premiums  received  or 
collected,  in  the  hands  of  the  company, 
upon  which  he  was  entitled  to  commis- 
sions. Held:  1.  That  A  had  no  just 
ground  of  exception  to  the  charge.  2. 
That  the  burden  was  on  him  to  prove  that 
the  premiums  had  been  actually  paid  to 
the  company.  Manning  v.  Insurance  Co.,. 
100  U.  S.  693,  25  L.    Ed.  761. 

64.  Bond  of  agent  to  company. — Boog- 
her  V.  Insurance  Co.,  103  U.  S.  90,  26  L. 
Ed.    310. 

When  an  insurance  agent  executes  a 
bond  with  his  company  for  the  faithful 
performance  of  his  duties,  such  bond  i.s 
not  abrogated  by  the  agent  and  the  com- 
pany enterinsr  into  a  new  contract  chang- 
ing the  rate  of  commissions  and  contain- 
ing the  following  clause:      "This  contract 
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IV.    The  Contract  of  Insurance. 

A.  Nature — 1.  In  General. — Contracts  of  insurance  are  contracts  of  in- 
demnity.*^-'^ 

Not  Commerce. — The  business  of  insurance  is  not  commerce. ^^ 
Not  Literally  "Gaming  Contracts." — Contracts  of  insurance  or  indemnity, 
though  not  Hterally  "gaming  contracts,"  are  nevertheless  in  the  nature  of  wagers 
against  the  happening  of  a  certain  event.  The  calculation  of  chances  is  greatly  in 
favor  of  the  insurer.  In  a  large  number  of  policies,  it  is  but  reasonable  to  ex- 
pect that  the  amount  of  premiums  will  exceed  that  of  the  losses.  The  insured  are 
thus  made  to  pay  one  another,  and  with  common  good  fortune  afford  an  over- 
plus to  make  a  dividend  for  the  insurers. ^'^ 

2.  Life  Insurance. — Life  insurance  is  simply  a  contract,  so  far  as  the  com- 
pany is  concerned,  to  pay  a  certain  sum  of  money  upon  the  occurrence  of  an 
event  which  is  sure  at  some  time  to  happen,  in  consideration  of  the  payment  of 
the  premiums  as  stipulated. ^^ 

An  ordinary  policy  is  one  payable  at  the  termination  of  the  life  insured. ^^ 

An  endowment  policy  is  one  payable  at  a  certain  time  at  all  events,  or  sooner 
if  tlie  party  should  die  sooner;  and  the  premiums  are  all  to  be  paid  within  a  cer- 
tain limited  time.'*^ 

Relation  of  Insured  Persons. — An  insured  person  does  not  stand  isolated 
and  alone.  His  case  is  connected  with  and  corelated  to  the  cases  of  all  others 
insured  by  the  same  company.  The  nature  of  the  business,  as  a  whole,  must  be 
looked  at  to  understand  the  general  equities  of  the  parties.'^ 

Assets  for  Founding  Administration. — See  post,  "Executor  or  Adminis- 
trator," IV,  V,  10,  a,  (1),  (b). 

3.  Fire  Insurance. — See  post,  "Necessity,"  IV,  D,  2,  a. 

B.  Requisites,  Validity  and  Form  of  Contract — 1.  Initial  Contracts 
— a.  In  General. — The  law  distinguishes  between  the  preliminary  contract  to 
make  insurance  or  issue  a  policy,  and  the  executed  contract  or  policy,  and  does 
not  require  for  the  validity  and  efficiency  of  the  preliminary  arrangements,  the 
formalities  essential  to  the  executed  contract.'''^ 

abrogates   all  former   ones,   so   far  as  new  169  U.  S.  139,  151,  42  L.  Ed.  693. 

business    is    concerned."      Boogher   v.    In-  Not  an  insurance  from  year  to  year. — 

surance  Co.,  103  U.  S.  90,  26  L.  Ed.  310.  See   post,    "Forfeiture,"    IV,   C,   5. 

65.  See   post,   "Necessity,"   IV,   D,   2.    a.  69.    Ordinary  policy. — Carr  v.  Hamilton, 

66.  Not    commerce.— See    the    title    IN-  129  U.  S.  2.52,  253,  32  L.  Ed.  669. 
TERSTATE     AND      FOREIGN      COM-  70.    Endowment  policies.— Carr  v.  Ham- 
MERCE.  ilton,  129  U.  S.  252,  253,  32  L.  Ed.  669. 

67.  Ogilvie  v.  Knox  Ins.  Co.,  22  How.  71.  New  York  Life  Ins.  Co.  v.  Statham, 
3S0,  387,  16  L.  Ed.  349.  See  post,  "Insur-  93  U.  S.  24,  32,  23  L-  Ed.  789.  See  Mu- 
able  Interest,"  IV,  D,  2.  tual    Life    Ins.    Co.   v.    Phinney,    178   U.   S. 

68.  Central    Bank   v.    Hume,    128    U.    S.  327,  344,  44   L-   Ed.   1088. 

195,  205,  32  L.  Ed.  370.  "The  insured  parties  are  associates  in 
"Life  insurance  imports  a  mutual  agree-  a  great  scheme.  This  associated  relation 
ment,  whereby  the  insurer,  in  considera-  exists  whether  the  company  be  a  mutual 
tion  of  the  payment  by  the  assured  of  a  one  or  not.  Each  is  interested  in  the  en- 
named  sum  annually  or  at  certain  times,  gagements  of  all;  for  out  of  the  coexist- 
stipulates  to  pay  a  larger  sum  at  the  death  ence  of  many  risks  arises  the  law  of 
■of  the  assured.  The  company  takes  into  average,  which  underlies  the  whole  busi- 
consideration,  among  other  things,  the  ness."  New  York  Life  Ins.  Co.  v.  Stat- 
age  and  health  of  the  parents  and  rela-  ham,  93  U.  S.  24,  31,  23  L.  Ed.  789. 
tives  of  the  applicant  for  insurance,  to-  73.  Initial  contracts. — Fames  v.  Home 
gether  with  his  own  age,  course  of  life,  Ins.  Co.,  94  U.  S.  621,  627,  24  L.  Ed.  298; 
habits  and  present  physical  condition;  and  Insurance  Co.  v.  Colt,  20  Wall.  560,  567, 
the  premium  exacted  from  the  assured  is  22   L.   Ed.  423. 

determined  by  the  probable  duration  of  "If  parties  could  not  be  made  secure 
his  life,  calculated  upon  the  basis  of  past  until  all  the  formal  documents  were  ex- 
experience  in  the  business  of  insurance.  ecuted  and  delivered,  especially  where  the 
The  results  of  that  experience  are  dis-  insurance  company  is  situated  in  a  dif- 
closed  by  standard  life  and  annuity  tables  ferent  state,  the  beneficial  effect  of  this 
showing  at  any  age  the  probable  duration  benign  contract  of  insurance  would  often 
of   life."      Ritter   v.   Mutual    Life    Ins     Co.,  be  defeated  and  rendered  unavailable.     As 
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b.  Agreements  Made  on  Holidays. — An  agreement  to  issue  a  policy  or  a  con- 
tract of  insurance  made  on  a  holiday  is  legally  bindingJ"* 

c.  Necessity  for  Premium  Note. — It  is  not  essential  to  the  existence  of  a  bind- 
ing contract  to  make  insurance,  that  a  premium  note  should  have  been  actually 
signed  and  deliveredJ^ 

d.  Signature,  Attestation  and  Seal. — See  post,  "Signature,  Attestation  and 
Seal,"  IV,  B,  2,  g. 

2.  Form  and  Contents  oe  Executed  Contract — a.  Regulation  by  State 
Statutes. — In  many  of  the  states  statutes  regulating  the  forms  of  policies  of  in- 
surance on  lives  or  against  fires  have  been  enacted,  the  object  of  which  is  to  pre- 
vent insurance  companies  from  inserting  in  their  policies  conditions  of  forfeiture 
or  restriction,  except  so  far  as  the  statute  permits.  Such  statutes  are  not  di- 
rectory only,  or  subject  to  be  set  aside  by  the  company  with  the  consent  of  the 
assured,  but  are  mandatory  and  control  the  nature  and  terms  of  the  contract  into 
which  the  company  may  induce  the  assured  to  enterJ^* 

b.  Necessity  for  Writing. — The  commercial  law  of  all  countries  has  treated  of 
insurance  as  'made  in  writing  by  an  instrument,  denominated  a  policy;  but'- 
unless  prohibited  by  statute  or  other  positive  regulation,  a  valid  contract  of  in- 
surance can  be  made  by  parol  ;'^^  for  by  the  common  law,  a  promise  for  a  valuable 
consideration  to  make  a  policy  is  not  required  to  be  in  writing.'^  ^     There  may  be 


said  by  Mr.  Justice  Field  in  the  case  of 
The  Insurance  Company  v.  Colt,  20  Wall. 
560,  567,  22  L-  Ed.  423.  'It  would  be  im- 
practicable (for  a  company)  to  carry  on 
its  business  in  other  cities  and  states,  or 
at  least  the  business  would  be  attended 
with  great  embarrassment  and  incon- 
venience, if  such  preliminary  arrange- 
ments required  for  their  validity  and 
efficacy  the  formalities  essential  to  the 
executed  contract.'"  Eames  v.  Home  Ins. 
Co.,  94  U.    S.   621,  627,  24  L.   Ed.   298. 

An  application  for  insurance  was  made 
out  in  the  regular  form.  The  property 
was  fully  described,  the  amount  of  insur- 
ance was  named,  and  the  rate  of  premium 
at  five  and  a  half  per  cent  was  proposed 
to  be  paid.  Everything  was  satis- 
factory to  the  general  agent,  except 
the  rate  of  premium.  No  question  was 
made  about  anything  else.  The  whole 
subsequent  correspondence  related  to  that 
alone.  The  agent  required  six  and  a  half 
per  cent  instead  of  five  and  a  half;  and 
finally,  by  letter  of  the  applicant,  agreed 
1-0  and  accepted  this  modification.  Sup- 
posing all  the  parties  to  be  acting  in  good 
faith,  as  they  were  bound  to  act,  the  ap- 
plicant had  a  right  to  suppose  that  the 
agreement  was  concluded,  and  that  the 
risk  was  taken  by  the  defendant.  Eames 
z\  Home  Ins.  Co.,  94  U.  S.  621,  626,  24  L. 
Ed.   298. 

74.  Commercial,  etc.,  Ins.  Co.  v.  Union 
Mut.  Ins.  Co.,  19  How.  318.  15  L.  Ed.  636. 
See,  generally,  the  title  SUNDAYS  AND 
HOLIDAYS. 

Where  application  for  reinsurance  was 
made  on  Saturday,  upon  certain  terms, 
which  were  declined,  and  other  terms  de- 
manded, and  on  Monday  these  last-men- 
tioned terms  were  accepted  by  the  appli- 
cant, and  assented  to  by  the  president,  but 
the  policy  not  made  out,  because  Monday 
was  a  holiday,  the  agreement  to  issue  the 


policy  must  be  considered  as  legally  bind- 
ing. Commercial,  etc.,  Ins.  Co.  v.  Union 
Mut.  Ins.  Co.,  19  How.  318,  15  L.  Ed. 
636. 

75.  Necessity  for  premium  note. — Com- 
mercial, etc.,  Ins.  Co.  z<.  Union  Mut.  Ins. 
Co.,  19  How.  318,  15  L.  Ed.  636. 

76.  Equitable  Life  Assur.  Society  v. 
Clements,  140  U.  S.  226,  35  L.  Ed.  497; 
New  York  Life  Ins.  Co.  v.  Cravens,  17  8 
U.  S.  389,  398,  44  L.  Ed.  1116. 

Stating  conditions. — See  post,  "In  Gen- 
eral," IV,  B,  2,  d,  e,  (1),  (a). 

77.  Commercial,  etc.,  Ins.  Co.  v.  Union 
Mut.  Ins.  Co.,  19  How.  318,  15  L.  Ed.  633. 

78.  Relief  Fire  Ins.  Co.  v.  Shaw,  94  U. 
S.  574,  24  L.   Ed.  291. 

79.  Commercial,  etc.,  Ins.  Co.  v.  Uni^n 
Mut.  Ins.  Co.,  19  How.  318,  15  L.  Ed. 
636. 

Under  the  common  law  a  promise  for  a 
valuable  consideration  to  make  a  policy 
of  insurance  is  no  more  required  to  be  in 
writing  than  a  promise  to  execute  and 
deliver  a  bond,  or  a  bill  of  exchange,  or 
a  negotiable  note.  Commercial,  etc.,  Irs. 
Co.  V.  Union  Mut.  Ins.  Co.,  19  How.  318, 
321,   15    L.    Ed.    636. 

"Undoubtedly  a  valid  verbal  contract 
for  insurance  may  be  made,  and  when  it 
is  relied  on,  and  is  unembarrassed  by  any 
written  contract  for  the  same  insurance, 
it  can  be  proved  and  become  the  founda- 
tion of  a  recovery  as  in  all  other  cases 
where  contracts  may  be  made  either  by 
parol  or  in  writing."  Insurance  Co.  v. 
Lyman.  15  Wall.  664,  669,  21  L.  Ed.  246; 
Northern  Assur.  Co.  v.  Grand  View  Bldg. 
Ass'n.   183  U.  S.  308,  350,  46  L._  Ed.  213. 

"The  numerous  cases  in  vs^hich  a  parol 
contract  for  a  policy  of  insurance  has 
been  sustained  are  conclusive  that  there 
is  nothing  in  the  nature  of  the  subject 
which  renders  it  insusceptible  of  a  parol 
agreement.     And  whilst  a  statutory  regu- 
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provisions  of  positive  law,  in  some  countries,  requiring  an  agreement  to  make  a 
policy  to  be  in  writing.^o  But  there  is  no  such  statute  of  frauds  in  the  state  of 
Massachusetts. SI 

c.  Effect  of  Reducing  Contract  to  Writing. — When  there  is  a  written  contract 
of  insurance  it  must  have  the  same  effect  as  the  adopted  mode  of  expressing 
what  the  contract  is,  that  it  has  in  other  classes  of  contract,  and  must  have  the 
same  effect  in  excluding  parol  testimony  in  its  application  to  it  that  other  written 
instruments  have.^^ 

d.  Papers  Which  Constitute. — Insurance  contracts  are  usually  embodied  in  an 
instrument  denominated  a  policy  ;S3  but  the  agreements  of  the  parties  may  be  ex- 
pressed in  many  papers  and  if  the  connection  of  the  papers  is  not  apparent,  it 
may  be  shown  by  parol. ^^ 


lation  requiring  a  writing  may  be  very 
expedient,  in  the  absence  of  such  a  statute 
it  cannot  be  held  that  a  parol  insurance  is 
\oid."  Relief  Fire  Ins.  Co.  v.  Shaw,  94 
U.  S.   574,   576,  24  L.   Ed.  291. 

"That  it  is  not  usually  made  in  this  way 
is  no  evidence  that  it  cannot  be  so  inade. 
To  avoid  misunderstandings  in  a  contract 
of  such  importance  and  complexity,  it  is 
undoubtedly  desirable  that  it  should  al- 
v.-ays  be  in  writing;  and  such  is  the  re- 
quirement of  many  codes  of  commercial 
law.  But  the  very  existence  of  the  re- 
quirement shows  that  it  was  deemed 
necessary  to  make  it."  Relief  Fire  Ins. 
Co.  V.  Shaw,  94  U.  S-  574,  24  L.  Ed.  291. 

Prohibition  in  charter. — In  Relief  Fire 
Ins.  Co.  V.  Shaw,  94  U.  S.  574,  24  L.  Ed. 
291,  it  was  held  that  there  was  nothing 
in  the  charter  of  the  plaintifif  in  error  in- 
surance company  which  prohibited  it 
from  entering  into  such   contract. 

Authority  of  agent  to  make  oral  con- 
i:ract. — See  ante,  "Knowledge  of  Limita- 
tions," III,  B,  1,  a,  (1),   (b). 

80.  Commercial,  etc.,  Ins.  Co.  v.  Union 
Mut.  Ins.  Co.,  19  How.  318,  321,  15  L. 
Ed.   636. 

81.  Massachusetts. — Commercial,  etc., 
Ins.  Co.  V.  Union  Mut.  Ins.  Co.,  19  How. 
318.  321,  15  L.  Ed.  636;  Relief  Fire  Ins. 
Co.  V.  Shaw,  94  U.  S.  574,  24  L.  Ed.  291. 

The  law  of  Massachusetts  is,  that  al- 
though insurance  companies  can  make 
valid  policies  only  when  attested  by  the 
signatures  of  the  president  and  secretary, 
3'et  they  can  make  agreements  to  issue 
policies  in  a  less  formal  mode.  Commer- 
cial, etc.,  Ins.  Co.  v.  Union  Mut.  Ins.  Co., 
19  How.  318,  15  L.   Ed.   636. 

Massachusetts  Rev.  Stat.,  ch.  37,  §§  12, 
13,  only  directs  the  formal  mode  of  sign- 
ing policies,  and  has  no  application  to 
agreements  to  make  insurance.  Com- 
mercial, etc.,  Ins.  Co.  v.  Union  Mut.  Ins. 
Co..  19  How.  318,  15   L.  Ed.  636. 

There  is  nothing  in  c.  196,  §  1,  of  the 
Sf^ts  of  Massachusetts  for  1864,  which  pro- 
hibits an  insurance  company  from  enter- 
i"sr  into  a  parol  contract  of  insurance. 
Pelief  Fire  Ins.  Co.  v.  Shaw,  94  U.  S.  574, 
576,  24  L.   Ed.   291. 

82.  Insurance  Co.  v.  Lyman,  15  Wall. 
664,  21  L.  Ed.  246;  Northern  Assur.  Co.  v. 


Grand  View  Bldg.  Ass'n,  183  U.  S.  308, 
350,  46  L.  Ed.  213.  See  post,  "Parol  Evi- 
dence/'  IV,   V,   13,   b. 

The  policy  issued  by  the  company  and 
accepted  by  the  assured  must,  in  a  court 
of  law,  be  taken  as  expressing  the  linal 
agreement  of  the  parties,  and  as  merging 
all  previous  verbal  stipulations.  Insurance 
Co.  V.  Mowry,  96  U.  S.  544,  24  L.  Ed  674 
_  That  Mr.  Justice  Miller  did  not  intend 
/'^o  .,%^,?^^  °^  Insurance  Co.  v.  Wilkinson 
(13  Wall.  222,  20  L.  Ed.  617),  to  lay  down 
a  new  rule  of  evidence  in  insurance  cases, 
is  clearly  shown  in  the  subsequent  case 
of  Insurance  Co.  v.  Lyman,  15  Wall  664 
21  L.  Ed.  246."  Northern  Assur.  Co  •  v 
Grand  View  Bldg.  Ass'n,  183  U  S  308 
350,  46  L.   Ed.   213. 

"The  terms  of  the  contract  having  been 
reduced  to  writing,  signed  by  one  party 
and  accepted  by  the  other  at  the  time  the 
premium  of  insurance  was  paid,  neither 
party  can  abandon  that  instrument,  as  of 
no  value  in  ascertaining  what  the  contract 
was,  and  resort  to  the  verbal  negotiations 
which  were  preliminary  to  its  execution, 
for  that  purpose.  The  doctrine  is  too 
well  settled  that  all  previous  negotiations 
and  verbal  statements  are  merged  and  ex- 
cluded when  the  parties  assent  to  a  writ- 
ten instrument  as  expressing  the  agree- 
ment. And  it  is  hardly  necessary  to  say 
that  the  party  who  has  destroyed  the 
validity  of  that  contract  by  his  own  fraud, 
cannot  for  that  reason  treat  it  as  if  it  had 
never  been  made,  and  recover  on  the  ver- 
bal statements  made  before  its  execution." 
Insurance  Co.  v.  Lyman,  15  Wall.  664,  670 
21  L.  Ed.  246;  Northern  Assur.  Co.  z\ 
Grand  View  Bldg.  Ass'n,  183  U.  S  308 
350.  46  L.  Ed.  213.  See  the  title  PAROL 
EVIDENCE. 

Marine  Insurance.— See  the  title  MA- 
RINE INSURANCE. 

83.  Commercial,  etc.,  Ins.  Co.  v.  Union 
Mut.  Ins.  Co.,  19  How.  318,  15  L.  Ed.  636. 

84.  Iowa  Life  Ins.  Co.  v.  Lewis,  187  U. 
S.  335,  346,   47   L.   Ed.  204. 

"In  Insurance  Co.  v.  Norton,  96  U.  S. 
234,  24  L.  Ed.  689,  the  agreement  was  con- 
sidered as  'embodied  in  the  policy  and  the 
endorsement  thereon,  as  well  as  in  the 
notes  and  the  receipt  given  therefor' 
(page  240)."  Iowa  Life  Ins.  Co.  v.  Lewis, 
187    U.    S.   335,   346,    47   L.    Ed.   204. 
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Where  the  entire  application  is  made,  by  express  words,  a  part  of  the 
policy,  it  is  entitled  to  the  same  consideration  as  if  it  had  been  inserted  at  large 
in  that  instrument.  The  policy  and  application  together,  therefore,  constitute  the 
written  agreement  of  insurance;  and,  in  ascertaining  the  intention  of  the  parties, 
full  effect  must  be  given  to  the  conditions,  clauses,  and  stipulations  contained  in 
both  instruments.^^ 

e.  Conditions  and  Restrictions — (1)  Stating  in  Policy — (a)  In  General — 
State  statutes  may  require  the  conditions  of  insurance  to  be  stated  in  the  body 
of  the  policy.^^ 

(b)  Certainty. — When  insurance  companies  restrict,  by  conditions  subsequently 
stated,  the  liability  which  the  policy  in  its  body  appears  to  create,  they  should  set 
forth   these  restrictions  in   terms   which  cannot  admit  of   controversy.^" 

(c)  Type. — Conditions  subsequently  stated  or  restrictive  clause,  limiting  the 
liability  which  the  policy  in  its  body  appears  to  create,  should  be  printed  in  type 
large  enought  to  arrest  the  attention  of  the  assured.  Nonpareil  is  not  sucl) 
type.*^ 

(2)  Validity. — Parties  to  a  contract  for  life  insurance  may  stipulate  that  its 
validity  shall  depend  upon  conditions  and  contingencies.^^ 

f.  Representations  and  Warranties. — Representations,  in  insurances,  almost  in- 
variably exist. '''^ 

Not  Incorporated  in  Policy. — Representations  are  not  usually  named  or  in- 
corporated in  the  policy,  except  on  the  continent  of  Europe. ^^ 

Necessity  for  Writing. — Representations  in  insurances  may  either  be  writ- 
ten or  parol. ^2 

Warranties. — See  post,  "Breach  of  Affirrnative  Warranty,"  IV,  K,  2,  b,  (1). 

g.  Signature,  Attestation  and  Seal. — Initial  Contracts. — In  no  case,  either 
by  usages   or  the  by-law  of  any   company,   or  by   any  judicial  decision,  has   it 


Correspondence  of  parties. — In  Eames  v. 
Home  Ins.  Co.,  94  U.  S.  621,  24  L.  Ed. 
■298,  the  agreement  was  embodied  in  the 
correspondence   in   the    case. 

Premium  receipts. — See  post,  "Premium 
Receipts,"  IV,  E,  4,  g. 

Premium  notes. — See  post,  "Premium 
Notes,"  IV,   E,  4,  f.   _ 

Receipt  for  premium  note. — In  Iowa 
Life  Ins.  Co.  v.  Lewis,  187  U.  S.  335,  344, 
47  L.  Ed.  204,  a  receipt,  given  for  a  pre- 
mium note,  which  expressed  the  condi- 
tions upon  which  the  note  was  received, 
was  considered  as  being  part  of  the  con- 
tract. 

Riders. — See  post,  "Slips  or  Riders  At- 
tached to  Policy,"   IV,  C.  1,  g,  (2). 

85.  Application  made  part  of  policy. — 
National  Bank  v.  Insurance  Co.,  95  U.  S. 
«73,  675.  24  L.  Ed.  563. 

S6.  Stating  conditions  in  policy. — Relief 
Eire  Ins.  Co.  v.  Shaw,  94  U.  S.  574,  578, 
24    L.    Ed.    291. 

The  object  of  chapter  196,  §  1,  of  the 
■acts  of  Massachusetts  for  1864,  providing 
that  in  all  insurance  against  loss  by  fire, 
the  conditions  of  insurance  shall  be  stated 
in  the  body  of  the  policy,  etc.,  was,  not  to 
prohibit  parol  contracts  of  insurance,  but 
to  prohibit  the  practice  of  referring  to  a 
•set  of  conditions  not  contained  and  set 
•out  in  the  policy,  but  embodied  in  some 
other  paper  or  document.  The  statute  was 
passed  for  the  benefit  of  the  insured,  in 
order  that  they  might  not  be  entrapped  by 
conditions  to  which  their  attention  might 


never  be  called,  and  which  they  might  in- 
advertently overlook  and  disregard,  if  they 
were  not  embraced  in  their  policies.  It 
applies  in  terms  only  to  policies,  that  is, 
to  written  contracts  of  insurance;  and 
has  no  application  whatever  to  parol  in- 
surance." Relief  Fire  Ins.  Co.  v.  Shaw, 
94  U.  S.  574,  578.  24  L.  Ed.  291.  See  ante, 
"Necessity  for  Writing,"  IV,  B,  2,  b. 

87.  Certainty. — Insurance  Co.  v.  Slaugh- 
ter. 12  Wall.  404.  20  L.   Ed.  444. 

88.  Type. — Insurance  Co.  v.  Slaughter, 
12   AVall.    404,   20    L.    Ed.   444. 

89.  Moulor  V.  American  Life  Ins.  Co., 
Ill  U.  S.  335,  340,  28  L.  Ed.  447. 

90.  Clark  v.  Manufacturers'  Ins.  Co.,  8 
How.  235,  248,  12  L.  Ed.  1061;  Columbian 
Ins.  Co.  V.  Lawrence,  2  Pet.  25.  39,  7  L. 
Ed.  335;  Columbia  Ins.  Co.  v.  Lawrence, 
10  Pet.  507,  515,  9  L-  Ed.  512;  Hazard  v. 
New  England  Marine  Ins.  Co.,  8  Pet.  557, 
8  L.  Ed.  1043. 

"It  is  fair  to  presume  that  they  took 
place  in  all  the  reported  cases  on  insur- 
ance, though  often  not  named,  unless  the 
contrary  is  expressly  stated,  as  they  are 
in  general  'the  principal  inducements  to 
contract,  and  furnish  the  best  grounds 
upon  whirh  the  premium  can  be  calcu- 
lated.' "  Clark  V.  Manufacturers'  Ins.  Co., 
8   How.  235,  248,   12   L.    Ed.   1061. 

91.  Clark  v.  Manufacturers'  Ins.  Co.,  8 
How.    235,  248,    12   L.    Ed.    1061. 

92.  Clark  v.  Manufacturers'  Ins.  Co..  8 
How.  235,  248,  12  L.  Ed.  1061;  Columbian 
Ins.   Co.  V.   Lawrence,  2   Pet.  25,  49,  7  L. 
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-ever  been  held  essential  to  the  validity  of  initial  contracts  to  make  insurance  or 
issue  a  policy  that  they  should  be  attested  by  the  officers  and  seal  of  the  com- 
pany. Any  usage  or  decision  to  that  effect  would  break  up  or  greatly  impair  the 
business  of  insurance  as  transacted  by  agents  of  insurance  companies. ^^ 

Policy. — An  instrument  to  bind  an  insurance  company  must  be  signed  by  the 
president,  or  some  other  officer,  according  to  the  ordinances,  by-laws  and  regula- 
tions of  the  company  or  board  of  directors. ^■^ 

h.  Countersigning. — See  post,  "Stipulation  for  Payment  in  Lifetime  of  As- 
sured," IV,  E,  4,  c,   (1),   (c). 

3.  Form  of  Contract  Varying  or  Canceling  Policy. — A  contract  varying 
a  policy  is  as  much  an  instrument  as  the  policy  itself,  and  therefore,  can  only  be 
executed  in  the  manner  prescribed  by  law.  The  force  of  the  policy  might  in- 
deed have  been  terminated  by  actually  canceling  it,  but  a  contract  to  cancel  is  as 
solemn  an  act  as  a  contract  to  make  it,  and  to  become  the  act  of  the  company, 
must  be  executed  according  to  the  forms  in  which  by  law  they  are  enabled  to 
act. ^5 

4.  Offer  and  Acceptance — a.  General  Rule. — "The  meeting  of  the  minds" 
of  the  parties  to  an  insurance  contract  is  necessary  to  the  consummation  of  it.^^ 

b.  Qualified  Acceptance. — Where  there  is  a  change  of  terms  in  the  policy  issued 
from  those  contemplated  by  the  applicant,  the  acceptance  by  the  company  is  a 
qualified  acceptance  which  the  applicant  is  not  bound  to  accept,  and  there  being 
no  evidence  that  he  did  accept  it,  the  company  is  not  bound. ^"^ 

c.  Contract  Completed  by  Correspondence. — A  contract  by  correspondence  is 
completed  when  the  party  to  whom  the  promise  was  made  places  a  letter  in  the 
postoffice  accepting  the  terms. ^^    When  an  offer  is  made  and  accepted  by  the  post- 


Ed.  335;  Columbia  Ins.  Co.  v.  Lawrence,  10 
Pet.  507,  515,  9  L.  Ed.  512;  Hazard  v.  New 
England  Marine  Ins.  Co.,  8  Pet.  557,  8  L. 
Ed.    1043. 

93.  Insurance  Co.  v.  Colt,  20  Wall.  560, 
567,  22  L.  Ed.  423;  Eames  v.  Home  Ins. 
Co..  94  U.   S.  621,  627,   24   L.    Ed.   298. 

When  the  charter  of  an  insurance  com- 
pany in  the  same  clause  which  authorized 
its  president  and  directors  to  make  in- 
surance against  fire,  and  for  that  purpose 
to  execute  such  "contracts,  bargains, 
agreements,  policies,  and  other  instru- 
ments" as  might  be  necessary,  declared 
that  every  such  contract,  bargain,  agree- 
ment, and  policy  should  be  in  writing,  or 
in  print,  and  be  under  the  seal  of  the  cor- 
poration and  be  signed  by  the  president 
and  attested  by  the  secretary  or  other 
officer  appointed  for  that  purpose;  held, 
tbpt  this  requirement  of  the  charter  had 
reference  only  to  executed  contracts  or 
policies  of  insurance,  and  not  to  the  in- 
itial or  preliminary  arrangements  for  in- 
surance, which  precede  the  execution  of 
the  formal  instrument  by  the  officers  of 
the  company.  Insurance  Co.  v.  Colt,  20 
Wall.  560,  22  L.   Ed.  423. 

94.  Head  zk  Providence  Ins.  Co.,  2 
Cranch  127,  167,  2  L.  Ed.  229. 

95.  Head  v.  Providence  Ins.  Co.,  2 
Cranch  127,  168,  2  L.  Ed.  229.  See  post, 
"Morlifirption  and  Alteration  of  Con- 
tract,'^ IV,  I. 

P«.  Offer  and  arcentance. — Honner  7-. 
California,  155  U.  S.  648,  657,  39  L.  Ed. 
297;  Insurance  Co.  v.  Young,  23  Wall.  85, 
107,  23  L.  Ed.  152. 

7  U  S  Enc  -7 


The  presentment  of  an  application  to 
the  agents,  its  transmission  and  its  re- 
ceipt by  the  company,  in  nowise  commit 
or  bind  the  latter  to  anything.  It  is  com- 
petent for  the  company  to  pause  as  long 
as  it  may  deem  proper,  and  finally  to  ac- 
cept or  reject  the  application  as  it  may 
choose  to  do.  If  they  elect  to  contract, 
they  have  the  right  to  prescribe  the  terms, 
and  it  is  for  the  other  party  to  assent  to 
or  reject  them.  His  unbroken  silence,  as 
would  be  such  silence  by  the  company 
after  receiving  the  application,  is  neces- 
sarily negation.  Neither  party  in  such 
case  would  be  bound  in  any  wise  to  the 
other,  because  there  would  be  wanting  the 
mutual  assent  of  the  minds  of  the  parties. 
Such  step,  without  something  further,  can 
have  no  more  weight  or  efficacy,  in  the 
view  of  the  law,  than  an  unexpressed 
thought  or  any  other  unexecuted  inten- 
tion. Giddings  v.  Insurance  Co.,  102  U. 
S.   108,  111.  26  L.   Ed.  92. 

97.  Qualified  acceptance. — Insurance  Co. 
V.  Young,  23  Wall.   85,  23   L.   Ed.   152. 

In  reference  to  a  Qualified  acceptance  it 
is  said  in  Insurance  Co.  v.  Young.  23  Wall 
85,  107,  23  L.  Ed.  152:  "The  applicant  as- 
sented to  the  proposition  contained  in  the 
receipts,  but  the  company  did  not.  The 
company  assented  to  the  policy,  but  the 
applicant  never  did.  The  mutual  assent, 
the  meeting  of  the  minds  of  both  parties, 
is  wantine.  Such  assent  i^;  vital  to  the 
existence  of  a  contract.  Without  it  there 
is  none,  and  there  can  be  none." 

98.  Contract  completed  by  correspond- 
ence.— Patrick  v.   Bowman,   149  U.   S.   411, 
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ing  of  a  letter  of  acceptance,  before  notice  of  withdrawal  is  received,  the  con- 
tract is  not  impaired  by  the  fact  that  a  revocation  had  been  mailed  before  the  let- 
ter of  acceptance.^^ 

d.  Change  of  Circumstances  While  Negotiations  Pending. — An  applicant  for 
insurance  cannot  delay  his  assent  to  the  terms  of  the  contract  till  a  change  of 
conditions  enables  him  to  reap  all  the  benefits  and  throw  all  the  losses  on  the  in- 
surer who  is  ignorant  of  the  facts. ^ 

The  death  of  the  applicant  before  the  acceptance  of  his  application  by  the 


424,  37   L,.  Ed.   790;   Tayloe  v.   Merchants' 
Fire   Ins.  Co.,  9   How.  390,  13   L.   Ed.  187. 

On  the  acceptance  of  the  terms  pro- 
posed, transmitted  by  due  course  of  mail 
to  the  company,  the  minds  of  both  parties 
have  met  on  the  subject,  in  the  mode  con- 
templated at  the  time  of  entering  upon 
the  negotiation,  and  the  contract  becomes 
complete.  Tayloe  v.  Merchants'  Fire  Ins. 
Co.,  9  How.  390,  13  L.  Ed.  187. 

Where  there  was  a  correspondence  re- 
lating to  the  insurance  of  a  house  against 
fire,  the  insurance  company  making  known 
the  terms  upon 'which  they  were  willing 
to  insure,  the  contract  was  complete  when 
the  insured  placed  a  letter  in  the  post- 
office  accepting  the  terms.  Tayloe  v. 
Merchants'  Fire  Ins.  Co.,  9  How.  390,  13 
L.   Ed.  187. 

The  agent  of  the  company  having  in- 
structed the  applicant  to  "send  him  his 
check  for  the  premium,  and  the  business 
was  done,"  the  transmission  of  the  check 
by  mail  was  a  sufficient  payment  of  the 
premium  within  the  terms  of  the  policy. 
Tayloe  v.  Merchants'  Fire  Ins.  Co.,  9 
How.   390,   13   L.    Ed.   187. 

The  house  having  been  burned  down 
whilst  the  letter  of  acceptance  was  in 
progress  by  the  mail,  the  company  was 
held  responsible.  Tayloe  v.  Merchants' 
Fire  Ins.  Co.,  9  How.  390,  13  L.  Ed.  187. 

The  practice  of  this  company  was  to 
date  a  policy  from  the  time  when  the  ac- 
ceptance was  made  known  to  their  agent. 
Tayloe  v.  Merchants'  Fire  Ins.  Co.,  9 
How.  390,  13   L.   Ed.   187. 

Letters  held  to  be  an  acceptance. — In  a 
correspondence  bearing  upon  an  alleged 
contract  of  insurance,  a  clause  in  a  letter 
of  the  applicant  in  these  words,  "Six  and 
a  half  per  cent  is  pretty  heavy,  but  I 
guess  we  will  have  to  stand  it,  as  I  do 
not  know  where  we  can  do  better  at 
present,"  was  held  to  be  an  acceptance  of 
the  proposal  to  insure  at  that  rate.  Fames 
V.  Home  Ins.  Co.,  94  U.  S.  621,  625,  24  L. 
Ed.   298. 

The  form  of  language  used,  "I  guess 
we  will  have  to  stand  it,"  is  not  so  am- 
biguous and  uncertain  as  not  to  be  con- 
strued as  an  acceptance  of  the  proposal 
to  insure.  It  is  a  form  of  expression 
often  used  in  common  speech,  in  this 
country,  to  indicate  an  affirmative  state- 
ment. It  is  equivalent  to  saying  "We  will 
take  the  insurance  at  thfit  rate."  Fames 
V.  Home  Ins.  Co.,  94  U.  S.  621,  626,  24  L- 
Ed.  298. 

The    correspondence    in    this    case    con- 


sidered, and  held  to  create  a  valid  con- 
tract for  a  policy  of  insurance  in  the  Home 
Insurance  Company  of  New  York  for 
$4,000  on  the  mill  and  machinery  of  the 
complainants,  situated  at  Staunton,  111., 
for  one  year  from  October  12,  1872,  al 
the  rate  of  six  and  a  half  per  cent  pre- 
mium. Fames  v.  Home  Ins.  Co.,  94  U.  S. 
621,    24    L.    Ed.    298. 

"All  that  can  be  claimed  for  the  case 
(of  Fames  v.  Home  Ins.  Co.,  94  U.  S.  621. 
24  L.  Ed.  298)  is  that  this  court  con- 
sidered, from  the  agreement  as  to  facts 
between  the  attorneys  and  from  the  ap- 
plication and  the  several  letters  between 
the  agents  and  the  complainant,  that  a 
case  was  made  out  justifying  a  court  o 
equity  to  decree  that  complainant  was  en- 
titled to  a  policy  of  insurance  to  be  is- 
sued for  the  amount  and  at  the  premium 
shown  by  the  proofs.  What  was  the 
scope  of  the  authority  of  the  agents  who 
prepared  the  application  and  conducted 
the  correspondence  does  not  appear,  but 
the  court  seems  to  have  assumed  that  ii 
sufficiently  appeared  that  the  agents  had 
authority  to  act  as  they  did."  Northern 
Assur.  Co.  V.  Grand  View  Bldg.  Ass'n,  183 
U.   S.  308,   351,  46  L.   Ed.  213. 

99.  Patrick  v.  Bowman,  149  U.  S.  411, 
424,  37  L.  Ed.  790;  Tayloe  v.  Merchants' 
Fire  Ins.  Co.,  9  How.  390,  13  L.   Ed.   187. 

"Thus,  in  the  case  of  Tayloe  v.  Mer- 
chants' Fire  Ins.  Co.,  9  How.  390,  13  L. 
Fd.  187,  *  *  *  Mr.  Justice  Nelson,  in  de- 
livering the  opinion  of  the  court,  said  (p. 
400) :  'We  are  of  opinion  that  an  offer 
under  the  circumstances  stated,  prescrili- 
ing  the  terms  of  insurance,  is  intended, 
and  is  to  be  deemed  a  valid  undertaking 
on  the  part  of  the  company,  that  they  will 
be  bound  according  to  the  terms  tendered, 
if  an  answer  is  transmitted  in  due  course 
of  mail,  accepting  them;  and  that  it  can- 
not be  withdrawn  unless  the  withdrawal 
reaches  the  party  to  whom  it  is  addrespp'l 
before  his  letter  of  reply  announcing  the 
acceptance  has  been  transmitted.'  "  Pat- 
rick V.  Bowman,  149  U.  S.  411,  424,  37  L. 
Ed.  790. 

1.  While  negotiations  were  still  pending 
between  an  agent  of  the  comoany  and  the 
applicant,  touching  the  precise  terms  of 
a  contract  of  insurance,  the  amount  of 
premium,  and  the  mode  of  payment,  a 
friend  oaid  the  premium,  but  conceale*! 
from  the  agent  the  condition  of  the  ap- 
plicant, who  was  then  in  extremis,  and 
died  in  a  few  hours.  The  aeent,  in  _ig- 
n'^'-'nce  of  the  facts,  delivered  the  policv 
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insurer  terminates  the  proposition. 2 

e.  Accepting  Policy  witnout  Reading  /f._The  fact  that  where  upon  the  de- 
hvery  of  an  insurance  pohcy  the  insured  inquired  of  the  insurance  agent  if  the 
pohcy  was  written  according  to  their  agreement,  and,  upon  being  answered  in  the 
affirmative,  took  the  policy  without  reading  its  terms,  is  not  such  neghgence  as 
to  estop  the  insured's  administrator  from  showing  that  the  pohcy  was  not  as  it 
had  been  represented.^ 

5.  Delivery— a.  Necessity  for  Manual  Transfer.— Where,  at  the  time  the 
prehminary  contract  for  an  insurance  is  made,  it  is  expressly  stipulated  that  the 
policy  when  filled  up  shall  be  held  by  the  agent,  in  his  safe,  for  the  assured  no 
actual  manual  transfer  of  the  policy  to  the  assured,  after  its  execution,  is  essen- 
tial to  perfect  his  title.'* 

b.  Conditional  Delivery.— There  can  be  a  conditional  delivery  of  a  policy  of 
insurance.^ 

6.  Consideration — a.     IVIiat   Constitutes — (1)     In   General. See  post    "As 

Consideration,"  IV,  E,  1. 


Held,  that  no  valid  contract  arose  from 
the  transaction.  Piedmont,  etc.,  Life  Ins. 
Co.  V.  Ewing,  92  U.  S.  377,  23  L-  Ed.  610. 
See  Giddings  v.  Insurance  Co.,  102  U.  S. 
108,   112,  26  L.   Ed.   92. 

"To  hold  that  when  he  was  in  ex- 
tremis, an  hour  or  two  before  he  breathed 
his  last,  a  friend  could  pay  this  small  sum 
to  an  agent  of  the  company,  without  the 
agent  or  the  company  having  any  idea  of 
the  condition  of  the  dying  man,  and  thus 
secure  an  obligation  to  pay  his  adminis- 
trator $5,000  within  sixty  or  ninety  days, 
is  to  affirm  that  one  party  to  a  negotiation 
can  delay  his  assent  to  the  terms  of  the 
contract  until  the  changes  of  fortune  en- 
able him  to  reap  all  the  benefits,  and 
throw  all  the  losses  on  the  other  side, 
and  then,  for  the  first  time,  do  what  was 
necessary  on  his  part  to  make  the  contract 
obligatory."  Piedmont,  etc..  Life  Ins.  Co. 
V.  Ewing,  92  U.  S.  377,  381,  23  L.  Ed.  610. 

2.  Effect  of  death  of  applicant. — It  is 
the  business  of  the  applicant,  if,  after 
sending  forward  his  application,  he  con- 
tinues to  desire  a  policy,  to  keep  up  the 
proper  communication  with  the  agents, 
and  during  his  lifetime  to  avail  himself  of 
the  offer  which  the  company  has  made. 
The  proposition  of  the  company  expires 
with  his  life.  After  his  death,  his  legal 
representatives  cannot  act  vicariously  for 
him.  To  allow  them  to  enforce  such 
a  claim  would  be  contrary  to  the  plainest 
principles  of  both  law  and  equity.  If  au- 
thorities in  so  plain  a  case  are  needed, 
it  is  sufficient  to  refer  to  Insurance  Co. 
r.  Young,  23  Wall.  85,  23  L.  Ed.  152,  and 
Piedmont,  etc..  Life  Ins.  Co.  ?'.  Ewing,  92 
U.  S.  377.  23  L.  Ed.  610.  Giddings  v.  In- 
surance Co.,  102  U.  S.  108,  112,  26  L. 
Ed.  92. 

3.  Accepting  policy  without  reading  it. 
— McMaster  v.  New  York  Life  Ins.  Co., 
183  U.  S.  25,  46  L.  Ed.  64.  See  post  "An- 
swers Falsified  by  Agent,"  IV,  K,  2, 
b,    (4V 

4.  Necessity  for  manual  transfer. — In- 
surance   Co.    V.    Colt,    20    Wall.    560,    22    L. 


Ed.   423. 

5.  Conditional  delivery.— Hartford  Fire 
Ins.  Co.  v.  Wilson,  187  U.  S.  467  473  47 
L.    Ed.   261. 

A  policy  of  fire  insurance  was  written 
at  the  request  of  a  broker  and  delivered 
to  him  by  the  agent  of  the  company  on 
his  promise  not  to  regard  it  as  binding 
until  the  company  shall  have  inspected 
and  accepted  the  risk,  the  policy  being 
subject  to  immediate  cancellation.  The 
company  thereafter  promptly  inspected 
and  rejected  the  risk  and  the  agent  of  the 
company  so  notified  the  broker.  The 
broker  thereupon  agreed  to  return  the 
policy  and  no  premium  was  charged  or 
paid  as  between  the  broker  and  the  agent. 
It  was  held  that  there  was  no  final'^and 
absolute  delivery  of  the  policy  but  that 
tlie  delivery  was  conditional.  Hartford 
Fire  Ins.  Co.  v.  Wilson,  187  U  S  467 
47   L.    Ed.  261. 

The  fact  that  a  policy  of  fire  insurance 
which  has  been  conditionally  delivered  to 
an  agent  of  the  insured,  by  inadvertence 
on  the  part  of  the  broker,  was  not  re- 
turned as  agreed  to  by  the  agent  but  un- 
intentionally handed  to  the  person  named 
therein  as  the  insured,  does  not  constitute 
a  subsisting  contract  of  indemnity  be- 
tween the  company  and  the  assured,  in 
case  the  building  is  destroyed  by  fire, 
even  though  the  insured  is  without  knowl- 
edge of  the  action  of  the  company  or  the 
mistake  made  by  the  broker  in  deliverin'r 
the  policy.  Hartford  Fire  Ins.  Co  v  Wil- 
son,  187   U.    S.   467,   47   L.    Ed.   261. 

Stipulations  of  a  fire  insurance  policy 
restricting  the  power  of  agents  to  alter 
its  terms  and  requiring  all  additional 
agreements  or  conditions  to  be  endorsed 
thereon  in  writing,  do  not  render  it  in- 
competent to  prove  that  the  contrart 
never  came  into  operative  force  by  a  final 
unconditional  delivery  where  in  fact  the 
aeent  of  the  company  and  the  agent  of 
the  insured,  by  an  oral  agreement  made  ?t 
the  time  the  policy  was  issued,  agreed 
that  the  policy  should  not  be  binding  un- 


100  INSURANCE. 

(2)  Promise  to  Give  Premium  iVo^c— The  promise  of  the  applicant  to  give  a 
note   for  the  premium  is   a  sufficient  consideration   for   the  promise  to  make  a 

policy.^ 

(3)  Representations  in  Application. — An  expression  at  the  begmnmg  of  a 
policy,  that  the  insurance  is  made  "in  consideration  of  the  representations  made  in 
the  application  for  this  policy,"  and  of  certain  sums  paid  and  to  be  paid  for  pre- 
miums, does  not  make  those  representations  part  of  the  consideration,  in  the  tech- 
nical sense,  or  render  it  necessarj  or  proper  to  plead  them  as  such." 

b.   Premium  Note. — See  post,  "Premium  Notes,  Draft,  etc.,"  IV,  E,  5,  c. 

7.  Liability  of  Insurer  for  Loss — a.  In  General. — As  a  general  principle, 
where  an  insurer  runs  no  risk,  equity  does  not  consider  him  entitled  to  a 
premium.'^ 

b.  Right  to  Limit  Liability. — Insurers  may  limit  their  liability,  if  the  assured 
is  in  proper  language  told  of  the  extent  of  the  limitation,  and  it  is  not  against 
public  policy.^ 

8.  Insurable  Interest. — See  post,  "Insurable  Interest,"  IV,  D.  2. 

9.  Validity — a.  In  General. — The  validity  of  the  various  conditions,  restric- 
tions, exceptions,  forfeitures,  etc.,  in  insurance  policies  is  treated  in  connection 
with  the  treatment  of  the  several  conditions,  etc.,  in  this  article,  as,  for  in- 
stance, as  to  the  validity  of  conditions  restricting  use  and  occupancy  of  the  in- 
sured property,  see  post,  "Change  in  Occupancy  or  Use,"  IV,  K,  2,  c,  (1),  (b), 
bb.   (aa). 

b.  What  Lazv  Governs. — The  law  of  the  place  where  a  contract  of  insurance 
is  to  be  performed  generally  governs  as  to  its  validity.^*^ 

c.  Effect  of  Fraud. — Insurance  is  a  contract. of  good  faith,  and  is  void,  when- 
ever imposition  is  practiced. ^^  Any  fraudulent  conduct  on  the  part  of  the  insured 
in  procuring  a  policy  of  life  insurance  or  in  procuring  the  dead  body  of  another 
to    impersonate   himself,   is   binding  upon   his   beneficiary.^2 

Responsibility  for  Misrepresentation  and  Concealment  by  Agent. — 
With  respect  to  policies  of  insurance,  as  well  as  to  all  other  contracts,  the  princi- 
pal is  responsible  for  the  acts  of  his  agent ;  and  any  misrepresentation,  or  material 
concealraent,  by  the  agent,  is  equally  fatal  to  the  contract,  as  if  it  had  been  the 
act  of  the  principal  himself.  But  such  responsibility  must,  of  necessity,  be  lim- 
ited to  cases  where  the  agent  acts  within  the  scope  of  his  authority. ^^ 

Evidence. — Where  a  policy  of  life  insurance  is  alleged  to  have  been  obtained 
for  the  purpose  of  cheating  and  defrauding  the  insurance  company,  evidence  is 
admissible  that  policies  in  other  companies  had  been  obtained  with  like  intent. ^-^ 

til  the  company  should  have  insnerted  and  ford   Ins.   Co.,  7  Wall.   386,  390,   19   L.   Ed. 

accepted  the   risk.    These   stipulations   ap-  257. 

ply  only  to  a  contract  which  has  become  lo.  What  law  governs. — London  As- 
executed  and  do  not  apply  where  the  con-  surance  v.  Companhia  De  Moagens,  IG? 
tract  has  not  been  completed  by  an  abso-  u.  S.  149,  160,  42  L.  Ed.  113. 
lute  delivery  of  the  policy  Hartford  Fire  ^^  Effect  of  fraud.— Buck  v.  Chesa- 
•  Ins.  Co.  V.  Wilson,  187  U.  S.  467,  47  L.  ^^^^^  j,^g  Co.,  1  Pet.  151,  160,  7  L.  Ed. 
Ed.    261.       _                  _                    _                .,90;    McLanahan    v.    Universal    Ins.    Co.,    1 

6.  Promise    to    give     premium     note.-  p^^    ^^q    ^   j^    ^^    98 

Commercial,   etc.,   Ins.   Co.  v.   Union    Mut.  ,„      ^^  ^-     4.    -mt   ,.     t  -c      t         r^       ., 

Ins,  Co..  ,9  How.  3,S.  3.3,  ,.,  U  Eel,  C36.  12^^^Co„„^.^c.,«U    Mut.    L,fe    Ins.    Co,^.. 

7.  Representations      in     application.— 
Phrrnix    Life    Ins.    Co.   v.    Raddin,    120    U.       "*  "• 

S.   183.  197,  30  L.  Ed.  644.  13.     General    Interest    Ins.    Co_^  v.    Rug- 

8.  Liability    of    insurer    for    Icss.-Mu-  gles,   12   Wheat.   408,   418,   6   L.   Fd.   674. 
tual      Assurance      Society      v.      Watts,     1  ..Answers    falsified   by    agent.-^ee    post. 
Wheat.  279,  285.  4  L.   Ed.  91.  "Answers    Falsified   by   Agent,      IV,    K,    2, 

9.  Right   to   limit   liability. — Eigelow  v.  ^'    ('*)• 

Berkshire  Life  Ins.  Co.,  93  U.  S.  284.  286,  14.     Evidence.— New    York     Mut.     Life 

23    L    Ed.    918.  Ins.    Co.   v.    Armstrong,    117   U.    S.    591,   29 

The   insurers   have   a   right   to   designate  L.  Ed.  997;  United  States  v.  Budd,  144  U. 

the  terms  upon  which  they  will  be  respon-  S.    154,   170,   36   L.   Ed.   384.      See   the   title 

sible    for    losses.      Riddlesbarger   r.    Hart-  FRAUD  AND  DECEIT,  vol.  6,  p.  394. 
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C.  Interpretation  and  Construction — 1.  Rules  and  Principles  Govern- 
ing Expositions — a.  /;/  General. — If  there  be  any  commercial  contract  which, 
more  than  any  other,  requires  the  apphcation  of  sound  common  sense  and  prac- 
tical reasoning  in  the  exposition  of  it,  and  in  the  uniformity  of  the  application  of 
rules  to  it,  it  is  certainly  a  policy  of  insurance. ^^ 

b.  Applicability  of  Rules  for  Construction  of  Written  Instruments. — The  rules 
established  for  the  construction  of  written  instruments  apply  to  contracts  of  in- 
surance equally  with  other  contracts.  ^^ 

Policies  of  life  insurance  are  governed,  in  some  respects,  by  different  rules 
of  construction  from  those  applied  by  the  courts  in  case  of  policies  against  marine 
risks  or  policies  against  loss  by  fire.^'^ 

c.  Intention  of  Parties — (1)  In  General. — A  reasonable  interpretation  con- 
sonant with  the  apparent  object  and  plain  intent  of  the  parties,  must  be  placed 
upon   policies  of   insurance  like  other  contracts. ^^ 

(2)  Terms,  Words  and  Phrases  Understood  in  Ordinary,  Popular  Sense. — 
Contracts  of  insurance,  like  other  contracts,  are  to  be  construed  according  to  the 
sense  and  meaning  of  the  terms  which  the  parties  have  used,  and  if  they  are 
clear  and  unambiguous,  their  terms  are  to  be  taken  and  understood  in  their  plain, 
ordinary,  and  popular  sense. ^^ 

d.  Construction  against  Insurer. — In  General. — It  is  a  fundamental  rule  of  in- 
terpretation, that  policies  of  insurance  are  to  be  construed  most  strongly  against 
the  insurers  who  frame  them.  If  a  contract  of  insurance  is  so  drawn  as  to  be 
ambiguous,  or  to  require  interpretation,  or  to  be  fairly  susceptible  of  two  differ- 
ent constructions,  so  that  reasonably  intelligent  men  on  reading  the  contract  would 
honestly  differ  as  to  the  meaning  thereof,  that  construction  will  be  adoped  which 
is  most  favorable  to  the  insured. ^"^     But  this  rule  cannot  be  availed  of  to  refine 


15.  Rules  and  principles   governing  ex- 
osition. — Peters    v.    Warren    Ins.    Co.,    14 

Pet.   99,    10    L.    Ed.   371. 

"The  science  of  insurance  law  has  been 
made  and  kept  a  practical  and  convenient 
system,  by  avoiding  subtle  and  refined 
reasoning,  however  logical  it  may  seem 
to  be,  and  looking  for  safe,  practical 
rules."  General  Mut.  Ins.  Co.  v.  Sher- 
wood,   14    How.   351,   362,   14   L.    Ed.    4.52. 

16.  Construed  as  other  written  instru- 
ments.— Liverpool,  etc.,  Ins.  Co.  v.  Kear- 
ney.   180    U.    S.    132,    135,    45    L.    Ed.    460. 

17.  Policies  of  life  insurance. — Insur- 
ance Co.  V.  Bailey,  13  Wall.  616,  618,  20 
L.    Ed.    501. 

18.  Reasonable  interpretation  consonant 
v.'ith  intent  of  parties. — Insurance  Co.  v. 
Boon.  95  U.  S.  117,  128,  24  L.  Ed.  395; 
Insurance  Co.  v.  Slaughter,  12  W^all.  404, 
20    L.    Ed.    444. 

"In  every  case,  the  fundamental  in- 
quiry must  be  as  to  the  intention  of  the 
parties,  to  be  gathered  from  the  words  of 
the  policy."  Royal  Ins.  Co.  v.  Martin, 
192  U.   S.   149,   165,  48  L.   Ed.   385. 

The  law  of  insurance,  as  a  practical 
science,  does  not  indulge  in  niceties;  it 
seeks  to  administer  justice  according  to 
the  fair  interpretation  of  the  intention  of 
the  parties.  Peters  v.  Warren  Ins.  Co., 
14  Pet.  99,  10  L.  Ed.  371. 

And,  to  understand  them  as  the  parties 
understood  them,  the  nature  of  the  con- 
tract, the  objects  to  be  attained,  and  all 
the  circumstances  must  be  considered. 
Insurance   Co.  v.   Boon,  95  U.   S.   117,   128. 


24    L.    Ed.    395. 

19.  Terms,  words  and  phrases  under- 
stood in  ordinary,  popular  sense. — Im- 
perial Fire  Ins.  Co.  v.  Coos  County,  151 
U.  S.  452,  463,  38  L.  Ed.  231;  Insurance 
Co.  V.  Trefz,  104  U.  S.  197,  202,  26  L.  Ed. 
708;  Home  Ins.  Co.  v.  Baltimore  Ware- 
house   Co.,   93  U.   S.   527,  23   L.    Ed.   868. 

A  contract  of  insurance  must  receive 
the  construction  which  the  language  used 
fairly  warrants.  Ripley  v.  Insurance  Co., 
16  Wall.  336,  338,  21  L.  Ed.  469. 

Effect  must  be  given  to  the  provisions 
of  a  contract  of  insurance  according  to 
the  fair  meaning  of  the  words  used. 
Travellers'  Ins.  Co.  v.  McConkey,  127  U. 
S.   661,   666,  32  L.    Ed.   308. 

A  fire  insurance  company  is  not  en- 
titled to  a  literal  interpretation  of  the 
words  of  the  policy.  Liverpool,  etc.,  Ins. 
Co.  c'.  Kearney,  180  U.  S'.  132,  135,  45  L. 
Ed.    460. 

Terms  "the  assured"  and  "the  insured." 
— See  post,  "Life  Insurance,"  IV,  V,  10, 
a,    (1)._ 

Suicide. — See  post,  "Suicide,"  IV,  G,  4, 
a,    (\). 

Words,  etc.,  in  clauses  excepting  self- 
destruction,  etc. — See  post,  "Construction 
and  Operation,"  IV,  G,  4.  a,  (3),   (b). 

Words  describing  property  insured. — 
See  post,  "Property  and  Interest  Cov- 
ered."   IV,    F.  _  \ 

Answer  in  application. — See  post,  "As 
to  Particular  :\Iatters,"  TV.  K,  2,  b,   (3). 

20.  Construction  against  insurer. — Ac- 
cident  Ins.   Co.  V.   Crandal,   120  U.   S.   527, 
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away  terms  of  a  contract  expressed  with  sufficient  clearness  to  convey  the  plain 
meaning  of  the  parties,  and  embodying  requirements  compliance  with  which  is 


533,  30  L.  Ed.  740;  Insurance  Companies 
V.  Wright,  1  Wall.  456,  468,  17  L.  Ed.  505; 
Imperial  Fire  Ins.  Co.  v.  Coos  County, 
151  U.  S.  452,  462,  38  L-  Ed.  231;  Thomp- 
son V.  Phenix  Ins.  Co.,  136  U.  S.  287,  34 
L  Ed.  408;  American  Surety  Co.  v.  Pauly, 
No.  1,  170  U.  S.  133,  144,  42  L.  Ed.  977; 
Guarantee  Co.  v.  ]\Iechanics'  Sav.  Bank, 
etc.,  Co.,  183  U.  S.  402,  418,  46  L.  Ed.  253; 
Travellers'  Ins.  Co.  v.  McConkey,  127  U. 
S.  661,  666,  32  L.  Ed.' 308;  Royal  Ins.  Co. 
V.  Martin,  192  U.  S-  149,  165,  48  L.  Ed. 
385;  i^iverpool,  etc.,  Ins.  Co.  v.  Kearney, 
180  U.  S.  132,  136,  45  L.  Ed.  460;  Moulor 
V.  American  Life  Ins.  Co.,  Ill  U.  S.  335, 
341  28  L.  Ed.  447;  National  Bank  v.  In- 
surance Co.,  .95  U.  S.  673,  678,  24  L.  Ed. 
563;  Grace  v.  American  Cent.  Ins.  Co., 
109  U.  S.  278,  282,  27  L.  Ed.  932;  Texas, 
etc.,  R.  Co.  V.  Reiss,  183  U.  S.  621,  626, 
46    L.    Ed.    358. 

The  courts  will  not  construe  a  con- 
tract of  insurance  so  that  it  would  im- 
peach the  good  faith  and  fair  dealing  of 
the  insurance  company,  and  be  deceptive, 
and  calculated  to  mislead  those  who  are 
not  well  informed  on  matters  of  this 
kind,  but  will  give  it  a  liberal  construction 
favorable  to  the  insured.  Insurance  Co. 
V.  Slaughter,  12  Wall.  404,  406,  20  L.  Ed. 
444;  Graves  v.  Boston  Marine  Ins.  Co.,  2 
Cranch  419,  440,  2  L.   Ed.  324. 

Where  the  words  do  not  clearly  indicate 
the  intention  of  the  parties,  the  courts 
lean  to  that  interpretation  which  is  most 
favorable  to  the  insured.  Travellers'  Ins. 
Co.  V.  McConkey,  127  U.  S.  661,  666,  32 
L  Ed.  308;  National  Bank  v.  Insurance 
Co.,  95  U.   S.  673,  24  L.   Ed.   563. 

"As  the  words  of  'the  policy  are  those 
of  the  company,  they  should  be  taken 
most  strongly  against  it,  and  the  interpre- 
tation should  be  adopted  which  is  most 
favorable  to  the  insured,  if  such  interpre- 
tation be  not  inconsistent  with  the  words 
used.  National  Bank  v.  Insurance  Co., 
95  U.  S.  673,  678,  679,  24  L.  Ed.  563;  Liver- 
pool, etc.,  Ins.  Co.  V.  Kearney,  180  U.  S. 
132,  136,  45  L.  Ed.  460;  Texas,  etc.,  R.  Co. 
V  Reiss,  183  U.  S.  621,  626,  46  L.  Ed. 
358."  Royal  Ins.  Co.  v.  Martin,  192  U. 
S.   149,   162,  48   L.   Ed.   385. 

"If  the  company,  by  the  use  of  the  ex- 
pression found  in  the  policy,  leaves  it  a 
matter  of  doubt  as  to  the  true  construc- 
tion to  be  given  the  language,  the  court 
could  lean  against  the  construction  which 
would  limit  the  liability  of  the  companv." 
London  Assurance  v.  Companhia  De 
Moagens,  167  U.  S.  149,  159,  42  L.  Ed. 
113. 

Ambiguities  should  be  construed  most 
strongly  against  the  underwriters,  and 
most  favorably  to  the  assured.  Insurance 
Co.  v.  Boon,  95  U.  S.  117,  128,  24  L.  Ed. 
395. 

"Where  there  is  an  ambiguity  in  a  con- 


tract of  insurance,  a  reasonable  doubt  as 
to  its  construction  will  be  resolved  in 
favor  of  the  insured."  American  Surety 
Co.  V.  Pauly,  No.  1,  170  U.  S.  133,  160, 
181,  42  L.  Ed.  977. 

"In  American  Surety  Co.  v.  Pauly,  No. 
1,  170  U.  S.  133,  144,  42  L.  Ed.  977,  which 
was  an  action  against  the  maker  of  a  bond 
given  to  insure  a  bank  against  loss  aris- 
ing from  acts  of  fraud  or  dishonest)'  on 
the  part  of  its  cashier,  the  applicable  rule 
was  thus  laid  down:  'If,  looking  at  all 
its  provisions,  the  bond  is  fairly  and  rea- 
sonably susceptible  of  two  constructions, 
one  favorable  to  the  bank  and  the  other 
favorable  to  the  surety  company,  the 
former,  if  consistent  with  the  objects  for 
which  the  bond  was  given,  must  be 
adopted."  Guarantee  Co.  v.  Mechanics' 
Sav.  Bank,  etc.,  Co.,  183  U.  S.  402,  418,  46 
L.   Ed.  253. 

This  exception  rests  upon  the  ground 
that  the  compan3''s  attorneys,  officers  or 
agents  prepared  the  policy,  and  it  is  its 
language  that  must  be  interpreted.  Liver- 
pool, etc.,  Ins.  Co.  v.  Kearnej^  180  U.  S. 
132,  136,  45  L.  Ed.  460;  American  Surety 
Co.  V.  Pauly,  No.  1,  170  U.  S.  133,  144,  42 
L.  Ed.  977;  Travellers'  Ins.  Co.  v.  Mc- 
Conkey, 127  U.  S.  661,  666,  33  L.  Ed.  308; 
Royal  Ins.  Co.  v.  Martin,  192  U.  S.  149, 
162,  48  L.  Ed.  385;  Guarantee  Co.  v.  Me- 
chanics' Sav.  Bank,  etc.,  Co.,  183  U.  S. 
402,  418,  46  L.  Ed.  253;  Thompson  z: 
Phenix  Ins.  Co.,  136  U.  S.  287,  297,  34 
L.  Ed.  408;  London  Assurance  v.  Com- 
panhia De  Moagens,  167  U.  S.  149,  159, 
42  L.  Ed.  113;  Queen  of  the  Pacific,  180 
U.  S.  49,  52,  45  L.  Ed.  419;  Texas,  etc.,  R. 
Co.  V.  Reiss,  183  U.  S.  621,  626,  46  L-  Ed. 
358;  Insurance  Companies  v.  Wright,  1 
Wall.  456,  468,  17  L.  Ed.  505;  National 
Bank  v.  Insurance  Co.,  &3  U.  S.  673,  678, 
24  L-  Ed.  563;  Moulor  v.  American  Life 
Ins.  Co.,  Ill  U.  S.  335,  341,  28  L.  Ed. 
447. 

In  National  Bank  v.  Insurance  Co.,  95 
U.  S.  673,  24  L.  Ed.  563,  Mr.  Justice  Har- 
lan, in  delivering  the  opinion  of  the  court, 
says  at  page  679:  "The  company  cannot 
justly  complain  of  such  a  rule.  Its  at- 
torneys, officers  or  agents  prepared  the 
policy  for  the  purpose,  we  shall  assume, 
both  of  protecting  the  company  against 
fraud  and  of  securing  the  just  rights  of 
the  assured  under  a  valid  contract  of  in- 
surance. It  is  its  language  which  the 
court  is  invited  to  interpret,  and  it  is 
both  reasonable  and  just  that  its  own 
words  should  be  construed  most  strongly 
against  itself."  To  the  same  effect  are 
London  Assurance  v.  Companhia  De 
Moagens,  167  U.  S.  149.  159.  42  L.  Ed. 
113;  Queen  of  the  Pacific,  180  U.  S.  49, 
52  45  L.  Ed.  419;  Moulor  v.  American 
Life  Ins.  Co.,  Ill  U.  S.  335,  341.  28  L.  Fd. 
447;   Texas,   etc.,   R.   Co.   v.   Reiss,   183   U. 
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made  the  condition  to  liability  thereon. ^i  This  rule  of  interpretation  is  equally 
applicable  in  cases  of  Hfe  insurance  and  cases  of  fire  insurance. ^^ 

Exceptions  and  Reservations. — Where  all  the  promises  in  a  policy  of  in- 
surance are  made  by  the  insurer  in  his  own  language,  and  all  the  exceptions  and 
reservations  are  those  of  the  insurer,  the  rule  is  that  when  in  such  cases  the 
language  requires  construction,  it  shall  be  taken  most  strongly  against  the  insurer, 
the  party  making  the  instrument. ^^ 

Forfeitures. — See  post,  "Construction,"  IV,  K,  2,  a. 

e.  Resort  to  Usage  and  Custom. — A  contract  of  insurance  is  by  no  means  local 
in  its  character,  or  regulated  by  any  local  policy  or  customs.^*  Where  the  policy 
is  susceptible  of  a  reasonable  construction  on  its  face,  without  the  necessity  of 
resorting  to  extrinsic  aid,  usage  or  custom  cannot  be  resorted  to  for  that  pur- 
pose.25 

A  settled  construction,  different  from  the  natural  import  of  the  words 
in  an  insurance  policy  given  by  the  commercial  world,  to  many  of  its  stipulations, 
will  be  sanctioned  by  the  decisions  of  courts. ^'"^^ 

f.  Written  and  Printed  Parts. — If  there  is  a  conflict  or  any  inconsistency  be- 
tween the  written  words  of  a  poli.cy  and  those  that  are  printed,  the  writing  will 
prevail,  but,  if  possible,  the  writing  and  the  print  are  to  be  construed  so  that  both 
can  stand. 2^ 

g.  Instrument  Other  than  Policy  Part  of  Contract — (1)  Application  Part  of 
Contract. — Where  the  application  contains  a  stipulation  that  it  shall  form  a  part 


S.  621,  626,  46  L.  Ed.  358.  See,  also,  Grace 
V.  American  Cent.  Ins.  Co.,  109  U.  S.  278, 
282,  27  L.   Ed.   932. 

"This  rule,  recognized  in  all  the  au- 
thorities, is  a  just  one,  because  those  in- 
struments are  drawn  by  the  company. 
National  Bank  v.  Insurance  Co.,  95  U.  S. 
673,  678.  24  L-  Ed.  563."  Thompson  v. 
Phenix  Ins.  Co.,  136  U.  S.  287,  297,  34  L. 
Ed.  408. 

The  words  are  those  of  the  company, 
not  of  the  assured.  If  their  meaning  be 
obscure,  it  is  the  fault  of  the  company. 
Grace  v.  American  Cent.  Ins.  Co.,  109  U. 
S.    278,    282,    27    L.    Ed.    932. 

21.  Guarantee  Co.  v.  Mechanics'  Sav. 
Bank,  etc.,  Co.,  183  L.  S.  402,  418,  46  L. 
Ed.  253. 

22.  Moulor  v.  American  Life-  Ins.  Co., 
Ill   U.   S.   335,  341,   28    L.   Ed.   447. 

23.  Insurance  Companies  v.  Wright,  1 
Wall.  456,  468,  17  L.  Ed.  505. 

24.  Resort  to  usage  and  custom. — Car- 
penter V.  Providence,  etc.,  Ins.  Co.,  16 
Pet.    495,    10   L.    Ed.    1044. 

25.  Insurance  Companies  v.  Wright,  1 
Wall.  456,  470,   17  L-   Ed.   505. 

26.  Settled  construction  followed.— 
Maryland  Ins.  Co.  v.  Woods,  6  Cranch 
29.  45,  3   L.  Ed.  143. 

But  a  knowledge  of  the  established  im- 
port of  the  terms  used  in  their  contracts 
must  be  imputed  to  insurers  and  under- 
writers. Buck  z'.  Chesapeake  Ins.  Co.,  1 
Pet.    151,    7    L.    Ed.    90. 

"It  is  dangerous  to  change  a  settled 
construction  on  policies  of  insurance." 
Dickey  v.  Baltimore  Ins.  Co.,  7  Cranch 
327,  331,  3  L.   Ed.  360. 

In  examining,  for  the  first  time,  any 
qi-estion  under  a  policy  of  insurance,  it  is 
necessary    to    ascertain    whether    the    con- 


tract has  received  a  practical  construc- 
tion, by  merchants  and  underwriters;  not 
through  any  partial  or  local  usages,  but 
by  the  general  consent  of  the  mercantile 
world.  Such  a  practical  construction, 
when  clearly  apparent,  is  of  great  weight, 
not  only  because  the  parties  to  the  policy 
may  be  presumed  to  have  contracted  in 
reference  to  it,  but  because  such  a  prac- 
tice is  very  high  evidence  of  the  general 
convenience  and  substantial  equity  of  it, 
as  a  rule.  This  is  true  of  most  com- 
mercial contracts;  but  it  is  especially  true 
of  a  policy  of  insurance,  which  has  been 
often  declared  to  be  an  "obscure,  inco- 
herent, and  very  strange  instrument,"  and, 
"generally  more  informal  than  any  other 
brought  into  court  of  justice:"  Marshal, 
C.  J.,  6  Cranch  45;  but  which,  notwith- 
standing the  number  and  variety  of  the 
interests  which  it  embraces,  and  of  the 
events  by  which  it  is  affected,  has  been 
reduced  to  much  certainty,  by  the  long 
practice  of  acute  and  well-informed  men 
in  commercial  countries;  by  the  decisions 
of  courts  in  America  and  in  England,  and 
by  able  writers  on  the  subject,  in  this  and 
other  countries.  General  Mut.  Ins.  Co. 
V.  Sherwood,  14  How.  351,  362,  14  L.  Ed. 
45:!. 

27.  Written  and  printed  parts. — Mer- 
chants' Ins.  Co,  V.  Allen,  121  U.  S.  67,  69, 
30  L.  Ed.  858;  Hagan  v.  Scottish  Ins.  Co., 
186  U.  S.  423,  439,  46  L.  Ed.  1229.  See 
the  title   MARINE  INSURANCE. 

Where  taking  all  the  language  of  a 
policy  of  insurance  together,  the  written 
and  the  printed,  the  contract  is  plain  and 
unambiguous,  without  inconsistency  or 
contradiction  between  the  written  and 
printed  portions  thereof,  there  is  no  room 
for   the    application    of  the   principle    that 
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of  the  contract  of  insurance ;  and  the  policy  purports  to  have  been  issued  upon  the 
faith  of  the  representations  and  answers  in  that  appHcation,  both  instruments  may 
be  examined  to  ascertain  whether  the  contract  furnishes  a  uniform  fixed  rule  of 
interpretation,  and  what  was  the  intention  of  the  parties.^s 

(2)  Slips  or  Riders  Attached  to  Policy. — Printed  slips  attached  to  a  policy  of 
insurance  and  delivered  with  it  must  be  considered  in  connection  with  and  as 
part  of  it,  and  not  as  superseding  any  consistent  clause  in  the  body  of  the  policy.^* 

h.  Conflicting  Clause — (1)  In  General. — Where  there  are  two  clauses  in  an 
insurance  contract  in  any  respect  conflicting,  that  which  is  specially  directed  to  a 
particular  matter  controls  in  respect  thereto  over  one  which  is  general  in  its 
terms,  although  within  its  general  terms  the  particular  may  be  included,  because 
when  the  parties  express  themselves  in  reference  to  a  particular  matter  the  at- 
tention is  directed  to  that,  and  it  must  be  assumed  that  it  expresses  their  intent, 
whereas  a  reference  to  some  general  matter,  within  which  the  particular  may  be 
included,  does  not  necessarily  indicate  that  the  parties  had  the  particular  matter  in 
thought.30 

(2)  In  Application  and  Policy. — The  terms  of  the  policy  control,  where  there 
is  a  conflict  between  its  provisions  and  those  of  the  application.^^ 

(3)  Forfeitures. — See  post,  "Construction,"  IV,  K,  2,  a. 

i.  Application. — The  nature  of  written  applications  for  insurance  must  be  con- 
sidered in  every  question  of  its  interpretation.  Thus  in  determining  whether  a 
statement  of  the  applicant  in  such  instrument  was  true  or  untrue,  in  view  of  the 
terms  of  the  policy,  the  jury  may  properly  consider  that  it  was  the  expression  of 
a  man  ignorant  of  the  language,  who  did  not  on  that  account  understand,  and 
consequently  did  not  intend,  the  literal  scope  of  the  expression.  And  whatever 
sense  the  jury,  as  reasonable  men,  in  the  light  of  that  circumstance  would  put 
upon  it,  may  well  be  taken  as  the  sense  in  which  it  was  understood  by  the  com- 
pany to  whose  agent  it  was  personally  spoken,  for  that  would  be  the  sense  in 
which  it  would  be  understood  commonly  by  reasonble  men  in  similar  circum- 
stances.22 

where  such  inconsistency  or  ambiguity  ex-  the    express    stipulation    in    the    policy    as 

ists  the  written  portion  prevails.     Mitchell  to   the    matter    of 'notice     must      be      held 

V.   Potomac   Ins.   Co.,   183  U.   S.   42,   50,   46  paramount  and  to  that  extent  limiting  the 

L.    Ed.   74.  provision   of  the   New   York  law   in   refer- 

28.  Application  part  of  contract. —  ence  to  notice  which  was  not  specially 
Moulor  v.  American  Life  Ins.  Co.,  Ill  U.  referred  to  in  the  contract,  and  can  be- 
S.  335,  342,  28  L-  Ed.  447.  See  ante.  invoked  only  because  it  is  one  of  the- 
"Papers   Which    Constitute,"    IV,    B,   2,   d.  various    statutes   of   New  York   applicable 

29.  Slips  or  riders  attached  to  policy. —  to  insurance  policies.  Mutual  Life  Ins. 
Gunther  v.  Liverpool,  etc.,  Ins.  Co.,  134  Co.  v.  Hill,  193  U.  S.  551,  558,  48  L.  Ed. 
U.   S.   110,  114,  33   L.  Ed.  357.  788. 

A  printed   slip,   attached  to  a  policy  of  31.    In   application   and  policy. — Moulor 

fire    insurance,   bearing   the   words    "Privi-  v.   American   Life   Ins.   Co.,   Ill   U.   S.   335, 

leged  to  use  kerosene  oil  for  lights,  lamps  342,  28   L.   Ed.  447. 

to  be  filled  and  trimmed  by  daylight  only,"  Whether  applicant's  answer  a  warranty 

and   delivered   with   it,   must   be   construed  or  representation. — See   post,   "Statements 

in   connection  with  and  as  part   of  it,  and  Construed      as      Representations      Ratlier 

not   as   superseding   any   consistent   clause  than  Warranties,"  IV,  K,  2,  b,  (1),  (b),  cc. 

in    the    body    of    the    policy.      Gunther    v.  32.       Application. — Insurance       Co.       v. 

Liverpool,    etc.,    Ins.    Co.,    134    U.    S.    HO,  Trefz.  104   U.  S.   197,  203,  26  L.  Ed.   708. 

1]4,  33  L.  Ed.  857.  "The  nature   of  this  written   instrument, 

30.  Conflicting  clause. — Mutual  Life  Ins.  as  affected  by  its  form,  must  be  considered 
Co.  V.  Hill,  193  U.  S.  551,  558,  48  L.  Ed.  in  every  question  of  its  interpretation.  It 
788.  is   not   a    formal     instrument,     employing 

Where  a  contract  of  insurance  contains  technical  language  with  well-ascertained 
a  stipulation  that  it  shall  be  construed  to  legal  effect,  like  a  deed  or  a  bill  of  lading,, 
have  been  made  in  New  York  without  or  framed  with  precision  and  nicety  as  to 
reference  to  the  provision  of  the  New  the  choice  of  phrases  to  express  a  certain 
York  law  as  to  notice,  as  a  condition  of  and  definite  covenant  which  the  parties,, 
forfeiture  and  also  contains  an  express  duly  advised,  have  entered  into  with  de- 
stipulation  by  which  the  insured  waives  liberati'^n  ?rd  in  solemn  form.  It  is,  on 
any  further  notice  required  by  any  statute,  the    contrary,    a    conversation    reduced    to. 
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Where  Application  Part  of  Contract. — See  ante,  "Papers  Which  Consti- 
tute," IV,  B,  2,  d. 

Policy  and  Application  Conflicting. — See  ante,  "In  Application  and  Pohcy," 
IV,  C,  1,  h,  (2). 

2.  What  Law  Governs — a.  In  General. — Generally  speaking,  the  law  of  the 
place  where  a  contract  of  insurance  is  to  be  performed  is  the  law  which  governs 
as  to  its  interpretation.^^  The  state  in  which  the  application  is  made,  the  first 
premium  paid  by  and  the  policy,  delivered  to  the  assured,  is  the  place  of  contract, 
and  the  laws  of  that  state  control  its  terms  and  obligations  unless  the  parties  have 
stipulated  for  some  other  law.^'* 

b.  As  Determined  by  Contract  of  Parteis. — Parties  to  an  insurance  contract 
contracting  outside  of  the  state  in  which  the  insurer  is  domiciled  may,  by  agree- 
ment, incorporate  into  the  contract  the  laws  of  that  state  and  make  its  provisions 
controlling  upon  both  parties,  provided  such  provisions  do  not  conflict  with  the 
law  or  public  policy  of  the  state  in  which  the  contract  is  made.^^ 

A  stipulation  that  the  application  shall  be  controlled  by  the  laws  of  the 
state  of  the  insurer  does  not  make  law  of  such  state  the  law  of  the  contract  is- 
sued  upon  such   application.^^ 

3.  Conditions — a.   In  General. — The  conditions  of  a  policy  of  insurance,  pre- 


writing,  and  the  writing  done  by  one  only 
of  the  parties.  The  language  is  colloquial, 
and  in  the  form  of  a  dialogue;  of  question 
and  answer.  It  is  in  the  shape  of  a  dep- 
osition, where  the  party  interrogated  is 
giving  his  testimony,  and  where  the  mean- 
ing of  his  statements  must  be  ascertained 
(""■om  his  own  peculiar  use  of  language. 
If  he  is  a  foreigner,  with  an  imperfect 
knowledge  of  the  language,  it  is  obviously 
just  and  reasonable  that  that  circum- 
stance should  be  considered  in  determin- 
ing the  meaning  of  the  words  he  has  used." 
Insurance  Co.  v.  Trefz,  104  U.  S.  197,  203, 
?6   L.   Ed.   708. 

33.  What  law  governs. — London  As- 
surance V.  Companhia  De  Moagens,  167 
IT.  S.  149,  160,  42  L.  Ed.  113.  See  the  title 
CONFLICT  OF  LAWS,  vol.  3,  p.  1056. 

34.  Mutual  Life  Ins.  Co.  v.  Hill,  193  U. 
S.  551,  48  L.  Ed.  788;  Knights  of  Pythias 
V.  Meyer,  198  U.  S.  508,  518,  49  L.  Ed. 
1146;  Equitable  Life  Assur.  Society  v. 
Clements,  140  U.  S.  226,  232,  35  L.  Ed. 
497;  Mutual  Life  Ins.  Co.  v.  Cohen,  179 
U.  S.  262,  45  L.  Ed.  181;  Paul  v.  Virginia, 
8  Wall.  168.  19  L.  Ed.  357;  Hooper  v. 
California,  155  U.  S.  648.  654,  39  L-  Ed. 
297;  Philadelphia  Fire  Ass'n  v.  New  York, 
119  U.  S.  110,  30  L.  Ed.  342;  Mutual  Life 
Ins.  Co.  V.  Phinney,  178  U.  S.  3'^7.  44  L. 
Ed.  1088.  See  the  title  CONFLICT  OF 
LAWS,  vol.  3,  p.   1055. 

A  contract  of  insurance,  made  and  to 
be  performed  in  New  York,  between  a 
corporation  and  a  citizen  of  that  state,  is 
to  be  governed  by  the  law  of  New  York. 
By  that  law,  in  respect  to  the  payment  of 
or  the  neglect  to  pav  premiums,  a  mar- 
ried woman  stands  like  any  other  person 
insured.  Knapp  v.  Homeopathic  M'^t. 
Life  Ins.  Co.,  117  U.  S.  411,  413,  29  L.  Ed. 
960. 

Consent  to  the  forfeiture  and  termina- 
tion of  a  contract  of  life  insurance  by  the 
insured,  who  is  also  the  beneficiary,  after 


default  by  nonpayment  of  premiums,  puts 
an  end  to  the  contract.  Mutual  Life  Ins. 
Co.  V.  Allen,  178  U.  S.  351,  44  L.  Ed.  1098. 

35.  As  determined  by  contract  of  par- 
ties.— Equitable  Life  Assur.  Society  v. 
Clements,  140  U.  S.  226,  232,  35  L-  Ed- 
497;  Mutual  Life  Ins.  Co.  v.  Cohen,  17& 
U.  S.  262,  45  L.  Ed.  181."  Mutual  Life  Ins. 
Co.  V.  Hill.  193  U.  S.  551,  554,  48  L.  Ed. 
788;  New  York  Life  Ins.  Co.  v.  Cravens, 
178  U.  S.  389,  44  L.  Ed.  1116;  National 
Mut.,  etc.,  Ass'n  v.  Brahan,  193  U.  S.  635, 
647,  48   L.    Ed.    823. 

"In  determining  the  effect  of  such  a 
stipulation  it  must  be  borne  in  mind  that 
the  applicability  of  other  laws  than  those 
of  the  state  of  the  place  of  contract  is  a 
matter  of  agreement,  and  that  the  agree- 
ment may  select  laws  and  also  limit  the 
extent  of  their  applicability.  The  case  is 
precisely  like  one  in  which  the  parties, 
without  mentioning  laws  or  state,  stipulate 
that  the  contract  shall  be  determined  in 
accordance  with  certain  specified  rules."' 
Mutual  Life  Ins.  Co.  v.  Hill,  193  U.  S. 
551.    554     48    L.    Ed.    788. 

Provision  of  local  law  as  to  commuta- 
tion and  forfeiture. — See  post,  "Surrender, 
Cancellation  and   Commutation,"  IV,  J,   1. 

Provision  of  local  statute  as  to  suicide. 
— See  post,  "Under  State  Statutes,"  IV, 
G,  4,  a.  (4). 

36.  Mutual  Life  Ins.  Co.  v.  Cohen,  179 
U.  S.  262,  267,  45  L.   Ed.   181. 

The  meaning  of  such  stipulation  is  that 
no  local  statute  as  to  the  efifect  of  state- 
ments or  representations  or  anv  other 
matter  in  the  anplication  should  in  these 
respects  override  the  provisions  of  the 
charter  and  the  laws  of  the  state  of  the 
insurer.  In  other  words,  if  by  the  charter 
or  the  laws  of  such  state  any  statement 
in  an  application  is  to  be  taken  as  a  war- 
ranty, no  local  statute  declaring  that  all 
statements  in  an  application  are  to  be 
taken  as  simply  representations  shall  over- 
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pared  as  they  are  by  the  company,  and  virtually  thrust  upon  the  insured,   fre- 
quently without  his  knowledge,  must  be  construed  strictly.^' 

b.  Distinct  and  Separate  Conditions. — Where  the  several  conditions  of  a  policy 
are  separate  and  distinct,  and  wholly  independent  of  each,  they  may  properly  be 
construed  as  if  they  stood  alone.^s 

4.  Exceptions  and  Re;servations. — See  ante,  "Construction  against  In- 
surer," IV,  C,  1,  d. 

5.  Forfeit ure;s. — See  post,  "Construction,"  IV,  K,  2,  a. 

6.  Representations  and  Warranties. — See  post,  "Statements  Construed  as 
Representations  Rather  than  Warranties,"  IV,  K,  2,  b,   (1),  (b),  cc. 

D.  Persons  Who  May  Procure  Insurance — 1.  In  Generae. — See  post, 
''Insurable  Interest,"  IV,  D,  2. 

2.  Insurable  Interest — a.  Necessity — (1)  General  Rule. — Validity  of 
Wager  Policies. — It  is  generally  agreed  that  mere  wager  policies — that  is, 
policies  in  which  the  insured  party  has  no  interest  whatever  m  the  matter  insured, 
but  only  an  interest  in  its  loss  or  destructions^ — are  void,  as  against  public  pol- 
icy.^o 

ride  the  terms  of  the  charter  and  the  state 
law.  Mutual  Life  Ins.  Co.  v.  Cohen,  179 
U.  S.  262,  267,  45  L.  Ed.  181. 

37.  Conditions. — Hunt  v.  Springfield 
Fire,  etc.,  Ins.  Co.,  196  U.  S.  47,  48,  49 
L.  Ed.  381. 

"We  are  not  to  suppose  that  conditions 
involving  forfeitures  are  introduced  into 
policies  by  insurance  companies,  merely 
as  a  trap  to  the  assured  or  as  a  means  of 
escape  for  the  company  in  case  of  loss." 
California  Ins.  Co.  v.  Union  Compress  Co., 
133  U.  S.  387,  421,  33  L.  Ed.  730. 

A  condition  in  a  policy  of  assurance,  by 
which  the  policy  was  made  void  in  case 
the  assured  kept  gunpowder,  phosphorus, 
saltpetre  and  benzine  on  the  premises, 
held,  under  the  punctuation  of  the  policy, 
to  mean  "in  quantities  exceeding  a  barrel;" 
this  being  a  more  reasonable  construc- 
tion than  one  which  made  the  policy  void 
if  there  was  any  quantity,  however  srnall, 
of  these  articles,  on  the  premises.^  The 
clause  in  question  was  as  follows:  "Or  if 
gunpowder,  phosphorus,  saltpetre,  naph- 
tha, benzine,  benzoin,  varnish,  benzole,  pe- 
troleum, or  crude  earth  oils  are  kept  on  the 
premises,  or  if  camphene,  burning  fluid, 
refined  coal  or  earth  oils  are  kept  for  sale, 
stored,  or  used  on  the  premises  in  quan- 
tities exceeding  one  barrel  at  any  one  time, 
without  written  permission  in,  or  endorsed 
vpon,  this  policy;  then,  and  in  every  such 
case  this  policy  shall  be  void."  Insurance 
Co.  'v.  Slaughter,  13  Wall.  404,  20  L.  Ed. 
444. 

38.  Distinct  and  separate  conditions. — 
Imperial  Fire  Ins.  Co.  v.  Coos  County, 
151  U.   S.   452,  463,  38   L.   Ed.  231. 

A  policy  stipulated:  "That  this  policy 
should  be  void  and  of  no  effect,  if,  with- 
out notice  to  the  company,  and  permission 
therefor  endorsed  hereon,  *  *  *  the  prem- 
ises shall  be  used  or  occupied  so  as  to 
increase  the  risk,  or  cease  to  be  used  or 
occupied  for  the  purposes  stated  herein; 
*  *  *  or  the  risk  be  increased  by  any 
means  within  the  knowledge  or  control 
of  the  assured;  *  *  *  or,  if  mechanics  are 


employed  in  building,  altering,  or  repair- 
ing premises  named  herein,  except  in 
dwelling  houses,  where  not  exceeding  five 
days  in  one  year  are  allowed  for  repairs." 
It  was  held  that  "these  terms  and  con- 
ditions of  the  policy  present  no  ambiguity 
whatever.  The  several  conditions  are  sep- 
arate and  distinct,  and  wholly  independent 
of  each  other.  The  first  three  of  the  above 
conditions  depend  upon  an  actual  increase 
of  risk  by  some  act  or  conduct  on  the 
part  of  the  insured;  but  the  last  condition 
is  disconnected  entirely  from  the  former, 
whether  the  risk  be  increased  or  not.  This 
last  condition  may  properly  be  construed 
as  if  it  stood  alone,  and  a  inaterial  altera- 
tion and  repair  of  the  building  beyond 
what  was  incidental  to  the  ordinary  re- 
pairing necessary  for  its  preservation, 
without  the  consent  of  the  insurer,  would 
be  a  violation  of  the  conditions  of  the 
policy,  even  though  the  risk  might  not 
have  been,  in  fact,  increased  thereby."  Im- 
perial Fire  Ins.  Co.  v.  Coos  County,  151 
U.   S.   452,  463,  38   L.    Ed.   231. 

39.  Connecticut,  etc.,  Ins.  Co.  v.  Schae- 
fer,  94  U.  S.  457,  460,  24  L.  Ed.  251. 

40.  Connecticut,  etc.,  Ins.  Co.  v.  Schae- 
fer,  94  U.  S.  457,  460,  24  L.  Ed.  251;  Crotty 
V.  Union,  etc.,  Ins.  Co.,  144  U.  S.  621,  623, 
36  L.  Ed.  566;  Warnock  v.  Davis,  104  U. 
S.  775,  26  L.  Ed.  924;  Cammack  v.  Lewis, 
15  Wall.  643,  21  L.  Ed.  244;  The  City 
of  Norwich,  118  U.  S.  468,  494,  30  L.  Ed. 
134;  Winslow  v.  Baltimore,  etc.,  R.  Co., 
188  U.  S.  646,  656,  47  L.  Ed.  635;  Insur- 
ance Co.  V.  Chase,  5  Wall.  509,  18  L.  Ed. 
524;  ^tna  Life  Ins.  Co.  v.  France,  94  U. 
S.    561,   564,   24   L-    Ed.   287. 

"This  was  the  law  of  England  prior 
to  the  revolution  of  1688._  But  after 
the  period,  a  course  of  decision  grew  up 
sustaining  wager  policies.  The  legislature 
finally  interposed,  and  prohibited  such 
insurance;  first,  with  regard  to  marine 
risk,  by  statute  of  19  Geo.  II,  c.  37;  and 
next,  with  regard  to  lives,  by  the  statute 
of  14  Geo.  Ill,  c,  48.  In  this  country,  stat- 
utes to  the  same  efifect  have  been  passed 
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Contracts  of  insurance  are  contracts  of  indemnity  upon  the  terms  and 
conditions  specified  in  the  poHcy  or  policies,  embodying  the  agreement  of  the 
parties. ■'^  Marine  and  fire  insurance  is  considered  as  strictly  an  indemnity  ;'*2 
but  while  this  is  not  so  as  to  life  insurance,  nevertheless  the  contract  is  also  a 
contract  of  indemnity. ^^ 

(2)  In  Contracts  of  Life  Insurance. — A  claimant  under  a  life  insurance  policy 

to,  the  property  insured.  Such  being  the 
nature  of  the  contract."  Insurance  Co.  v. 
Bailey,  13  Wall.  616,  618,  20  L.  Ed.  501, 
Policies  of  fire  insurance  are  simple 
contracts  of  indemnity  against  loss  by 
fire,  entered  into  between  the  corporations 
and  the  assured,  for  a  consideration  paid 
by  the  latter.  They  are  like  other  personal 
contracts  between  parties  which  are  com- 
pleted by  their  signatures  and  the  trans- 
fer of  the  consideration.  Paul  v.  Virginia,  . 
8  Wall.  168,  19  L.  Ed.  357;  Philadelphia 
Fire  Ass'n  v.  New  York,  119  U.  S.  110, 
30  L.  Ed.  342;  Hooper  v.  California,  155 
U.   S.   648,  654,  39   L.   Ed.   297. 

"Policies  of  fire  insurance  are  contracts 
whereby     the     insurers     undertake     for     a 
stipulated    sum    to    indemnify   the    insured 
against  loss  or  damage  by  fire,  in  respect 
to    the    property    covered    by    the    policy, 
during   the   prescribed    period   of   time,   to 
an   amount   not   exceeding  the   sum  speci- 
fied   in    the    written    contract."    Insurance 
Co.  V.  Haven,  95  U.  S.  242,  24  L.   Ed.  473. 
43.     Life     insurance. — Central     Bank    v. 
Hume,    128   U.    S.    195,   205,   32   L.    Ed.   370. 
Life    insurances    have    sometimes    been 
construed    as    strictly   an     indemnity,    "but 
the    better    opinion    is    that    the    decided 
cases    which     proceed    upon    the    ground 
that    the    insured    must    necessarily    have 
some  pecuniary  interest  in  the  life  of  the 
cestui  qui  vie  are  founded  in  an  erroneous 
view   of   the   nature    of   the    contract,   that 
the  contract   of  life  insurance   is   not  nec- 
essarily   one    merely    of    indemnity    for    a 
pecuniary  loss,  as  in  marine  and  fire  poli- 
cies, that  it  is   sufficient  to  show  that  the 
policy  is  not  invalid  as  a  wager  policy,  if 
it    appear    that    the    relation,    whether    of 
consanguinity  or  of  affinity,  was  such,  be- 
tween  the   person   whose   life   was   insured 
and   the   beneficiary  named   in   the    policy, 
as   warrants   the   conclusion   that   the   ben- 
eficiarv  had  an  interest,  whether  pecuniary 
or    arising    from    dependence     or    natural 
affection,  in  the  life  of  the  person  insured. 
Insurers  in   such  a  policy  contract  to  pay 
a  certain  sum,  in  the  event  therein   speci- 
fied,   in    consideration    of    the   pavment    of 
the  stipulated  premium    or  nremiums,  and 
it  is   enough  to  entitle   the   insured   to  re- 
rover  if  it  apoear  that  the  stipulated  event 
has  happened,  and  that  the  party  affecting 
the  policy  had  an  insurable  interest,  such 
as   is   described,   in   the   life  of  the   person 
insured    at   the    inception    of   the    contract 
as    a    contract,    is    net    merelv    for    an    in- 
demnity,   as    in    marine   and    fire   pnlici'^'^  " 
Insurance  Co.  v.  Bailey,  13  Wall.  616,  619, 
20   L.   Ed.  501. 


in  some  of  the  states;  but  where  they  have 
not  been,  in  most  cases  either  the  Eng- 
lish statutes  have  been  considered  as  op- 
erative, or  the  older  common  law  has 
been  followed."  Connecticut,  etc.,  Ins.  Co. 
V.  Schaefer,  94  U.  S.  457,  460,  24  L.  Ed. 
251. 

But  see  Mutual  Assurance  Society  v. 
Watts,  1  Wheat.  279,  285,  4  L.  Ed.  91, 
where  it  is  said:  "There  is  nothing  il- 
legal in  a  wager  policy,  in  itself,  and  if 
there  were,  it  is  no  objection,  *  *  *  when 
it  results  from  the  constitution  and  laws 
of  the   society." 

41.  Contract  of  indemnity. — Imperial 
Fire  Ins.  Co.  v.  Coos  County,  151  U.  S. 
452,  462,  38  L.   Ed.  231. 

"Compensation  is  intended  by  the  fun- 
damental principles  of  insurance  to  bear 
a  direct  relation  to  the  moneyed  value  of 
the  interest  which  the  party  insured  had  in 
the  property.  Where  the  only  interest  of 
the  assured  is  the  full  and  perfect  owner- 
ship of  the  property,  that  is  the  interest 
insured;  and  the  amount  to  be  recovered 
on  the  policy  of  insurance  is  that  full 
value  or  such  sum  less  than  that  as  the 
insurer  stipulates  to  be  liable  for."  In- 
surance Companies  v.  Thompson,  95  U. 
S.    547,    549,    24    L.    Ed.    487. 

"A  contract  of  insurance  is  intended  to 
indemnify  one  who  is  insured  against  an 
uncertain  event,  which,  if  it  occurs,  will 
cause  him  loss  or  damage.  The  assured 
must  therefore  have  an  interest  in  the 
property  insured;  otherwise,  there  is  a 
temptation  to  destroy  it,  which  sound 
policy  condemns."  Insurance  Co.  v.  Chase, 
5  Wall.  509,  512,  18  L.  Ed.  524. 

"Whether  insurance  be  against  fire,  or 
marine  loss,  or  loss  of  life,  it  is  neither 
the  property  nor  the  life  that  is  insured. 
Nor  does  the  contract  propose  or  intend 
to  say  that  there  shall  be  no  destruction 
of  the  property  or  loss  of  life.  In  point 
of  fact,  the  obligation  of  the  insurer  is 
designated  to  come  into  operation  after 
the  loss  either  of  property  or  life  has  oc- 
curred, and  to  give  compensation  to  some 
one  interested  in  the  life  or  the  property, 
for  the  loss  of  that  life  or  injury  to  the 
nroperty."  Insurance  Companies  ik 
Thompson,  95  U.  S.  547,  549.  24  L.  Ed. 
4S-. 

42.  Marine  and  fire  insurance. — Central 
Bank  v.  Hume,  128  U.  S.  195.  205,  32  L. 
Ed.  370;  Connecticut,  etc..  Ins.  Co.  v.  Shae- 
fer.   94  U.   S.  457,   460,  24  L.   Ed.  251. 

"Marine  and  fire  policies  are  contracts 
of  indemnity,  by  which  the  claim  of  the 
irsured  is  commensurated  with  the  dam- 
ages he  sustained  by  the  loss  of,  or  injury 
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must  have  an  insurable  interest  in  the  life  of  the  insured.-*-*  Otherwise  the  con- 
tract is  a  mere  wager,  by  which  the  party  taking  the  policy  is  directly  interested 
in  the  early  death  of  the  assured.  Such  policies  have  a  toidency  to  create  a  de- 
sire for  the  event.  They  are,  therefore,  independently  of  any  statute  on  the  sub- 
ject, condemned,  as  being  against  public  policy.-*-^ 

b.  What  Constitutes — (1)  In  General. — Precisely  what  interest  is  necessary,  in 
order  to  take  a  policy  out  of  the  category  of  mere  wagcf,  has  been  the  subject  of 
much  discussion.-**^ 

(2)  In  Property — (a)  In  General. — In  marine  and  fire  insurance  the  difficulty 
in  determining  what  interests  are  insurable  is  not  so  great,  because  their  insurance 
is  considered  as  strictly  an  indemnity.-*"  Any  legal"*^  or  equitable-*^  interest  in 
property  is  insurable. 

Legal  Title  or  Beneficial  Interest  Not  Necessary. — It  does  not  always 
require  either  the  legal  title  or  beneficial  interest  in  the  property  to  entitle  a 
party  otherwise  connected  with  it  to  efifect  a  valid  insurance  upon  it.^^  Any 
person  has  an  insurable  interest  in  property,  by  the  existence  of  which  he  will 
gain  an  advantage,  or  by  the  destruction  of  which  he  will  suffer  a  loss,  whether 
he  has  or  has  not  any  title  in,  or  lien  upon,  or  possession  of  the  property  itself.-^^ 

"A  right  of  property  in  a  thing  is  not  always  indispensable  to  an  insurable 
interest.  Injury  from  its  loss  or  benefit  from  its  preservation  to  accrue  to  the 
assured  may  be  sufficient,  and  a  contingent  interest  thus  arising  may  be  made 
the  subject  of  a  policy."^^ 


44.  Connecticut,  etc.,  Ins.  Co.  v.  Schae- 
fer,  94  U.  S.  457,  4G0,  24  L.  Ed.  251;  Crotty 
V.  Union,  etc.,  Ins.  Co.,  144  U.  S.  621.  623, 
36  L.  Ed.  566;  Warnock  v.  Davis,  104  U. 
S.  775,  26  L.  E.  924;  Cammack  v.  Lewis, 
15  Wall.  643,  21  L.  Ed.  244;  ^,tna  Life 
Ins.  Co.  V.  France,  94  U.  S.  561,  567,  24 
L.    Ed.   287. 

"The  essential  thing  is  that  the  policy- 
shall  be  obtained  in  good  faith,  and  not 
for  the  purpose  of  speculating  upon  the 
hazard  of  a  life  in  which  the  insured  has 
no  interest."  Connecticut,  etc.,  Ins.  Co.  v. 
Schaefer.  94  U.  S.   457,  450.  24  L-   Ed.   251. 

45.  Warnock  v.  Davis,  104  U.  S.  775,  779, 
26   L.  Ed.  924. 

A  policy  of  life  insurance  issued  to  a 
beneficiary  who  has  no  insurable  interest 
in  the  life  of  the  person  whose  life  is  in- 
sured constitutes  what  is  termed  a  wager 
policy,  or  a  mere  speculative  contract  upon 
the  life  of  the  assured,  with  a  direct  in- 
terest in  its  early  termination,  and  is  void. 
Warnock  v.  Davis.  104  U.  S.  775,  779,  26 
L.  Ed.  924.  See,  also,  ^tna  Life  Ins.  Co. 
z:  France,  94  U.  S.  561,  567,  24  L.  Ed.  287; 
Connecticut,  etc.,  Ins.  Co.  v.  Schaefer,  94 
U.   S.  457,  24  L.   Ed.  251. 

46.  Connecticut,  etc.,  Ins.  Co.  v.  Schae- 
fer,  94  U.   S.   457,   460,   24   L.    Ed.   251. 

47.  Connecticut,  etc.,  Ins.  Co.  v.  Schae- 
fer, 94  U.  S.  457.  460,  24  L-  Ed.  251.  See 
ante,   "General    Rule."   IV,   D,  2,  a,    (1). 

48.  Legal  interest. — Insurance  Co.  v. 
Chase.   5   Wall.    509.   514,    18    L.    Ed.    524. 

49.  Equitable  interest. — Columbian  Ins. 
Co.  V.  Lawrence,  2  Pet.  25,  7  L.  Ed.  335; 
Insurance  Co.  v.  Stinson,  103  U.  S.  25, 
29.   26   L.    Ed.    473. 

50.  Legal  title  or  beneficial  interest  not 
necessary. — Phoenix  Ins.  Co.  v.  Hamilton, 
14  Wall.   504,   507,  20  L-   Ed.   729;   Colum- 


bian Ins.  Co.  V.  Lawrence,  2  Pet.  25,  7  L 
Ed.  335. 

It  is  not  necessary  that  the  assured 
should  have  a  beneficial  interest  in  the 
property  insured.  Columbian  Ins.  Co.  v. 
Lawrence,  2  Pet.  25,  7  L.  Ed.  335;  Insur- 
ance Co.  V.  Chase,  5  Wall.  509,  513,  IS 
L.   Ed.   524. 

51.  Harrison  v.  Fortlage,  161  U.  S.  57, 
65,  40  L.  Ed.  616. 

"The  courts  of  this  country,  as  well  as 
England,  are  well  disposed  to  maintain 
policies,  where  it  is  clear  that  the  party 
assured  had  an  interest  which  would  be 
injured,  in  the  event  that  the  peril  in- 
sured against  should  happen."  Insurance 
Co.  V.  Chase,  5  Wall.  509,  513,  18  L.  Ed. 
524. 

"Marshall,  in  treating  on  insurance 
against  fire,  p.  789,  b.  4,  ch.  2,  says:  'It 
is  not  necessary,  however,  in  order  to 
constitute  an  insurable  interest,  that  the 
insured  shall,  in  every  instance,  have  the 
absolute  and  unqualified  property  of  the 
effects  insured.'  "  Columbian  Ins.  Co.  z'. 
Lawrence,  2  Pet.  25,  49,  7  L.  Ed.  335; 
Carpenter  v.  Providence,  etc.,  Ins.  Co.,. 
16  Pet.  495,  505,  10  L-   Ed.   1044. 

"It  often  occurs  that  the  interest  of  the 
party  insured  is  not  that  of  full  owner- 
ship." Insurance  Companies  v.  Thomp- 
son. 95  U.   S.   547,  549.  24   L.   Ed.   487. 

52.  Hooper  v.  Robinson,  98  U.  S.  528, 
538,  25  L.  Ed.  219;  Buck  v.  Chesapeake 
Ins.  Co..  1  Pet.  151.  7  L.  Ed.  90. 

"The  term  interest,  as  used  in  an  appli- 
cation for  insurance,  does  not  necessarily 
imply  property  in  the  subject  of  insur- 
ance." Buck  V.  Chesapeake  Ins.  Co.,  1 
Pet.  ]51,  7  L.  Ed.  90. 

Railrrad  in  property. — Adjoining  right 
of  way  liable  to  be  damaged  by  fire.    See 
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Because  an  owner  of  property  may  be  able  to  reimburse  himself  in 
case  of  its  destruction,  from  other  sources,  is  no  reason  for  denying  to  such 
■owner  an  insurable  interest  in  the  property.^^ 

(b)  Legatee. — A  legatee  has  an  insurable  interest  in  the  property  bequeathed 
to  him  .^4 

(c)  Mechanic's  Lienholder. — One  who  has  a  mechanic's  lien  on  a  building  by 
virtue  of  a  contract  with  the  owner  of  the  equity  of  redemption  in  the  property, 
has  an  equal  insurable  interest,  limited  only  by  the  value  of  the  property  and 
the  amount  of  his  claim.^^ 

(d)  Mortgagor  and  Mortgagee. — The  mortgagor  and  the  mortgagee  may  each 
separately  insure  his  own  distinct  interest  in  the  mortgaged  property.^^ 


the  titles  DUE  PROCESS  OF  LAW,  vol. 
5,  p.  499;  RAILROADS.  See,  also,  the 
title   FIRES,  vol.  6,  p.  287. 

53.  Ability  of  owner  to  reimburse  him- 
self.— United  States  v.  American  Tobacco 
Co.,    166    U.    S.    468,    479,    41    L.    Ed.    1081. 

Revenue  stamps. — A  tobacco  com- 
pany has  an  insurable  interest  in  internal 
revenue  stamps  which  it  purchased  to 
be  put  upon  tobacco  as  manufactured. 
United  States  v.  American  Tobacco  Co., 
166   U.    S.    468,   479,   41    L.    Ed.    1081. 

54.  Legatee. — Insurance  Companies  v. 
Thompson,  95  U.  S.  547,  551,  24  L.  Ed. 
487. 

55.  Insurance  Co.  v.  Stinson,  103  U.  S. 
25,  29,  26  L.  Ed.  473. 

"The  insurable  interest  of  the  lienholder 
arises  from  the  nature  of  the  lien,  which 
is  a  jus  ad  rem.  All  the  owner's  rights 
in  the  property  are  potentially  his.  They 
are  under  hypothecation  to  him  for  his 
security,  and  he  can  reduce  them  to  pos- 
session if  the  debt  be  not  paid.  He  is, 
therefore,  directly  interested  in  the  prop- 
erty to  the  extent  of  his  demand,  what- 
ever other  security  he  may  hold;  and  is 
entitled  to  insure  to  that  extent;  and,  if 
a  loss  occurs,  to  recover  the  full  amount 
of  his  insurance,  or  so  much  thereof  as 
may  be  necessary  to  satisfy  his  debt." 
Insurance  Co.  v.  Stinson,  103  U.  S.  25, 
29.  26  L.   Ed.   473. 

Such  lienholder  does  not  lose  his  right 
to  insurance  which  he  has  efifected 
thereon,  by  his  failure  to  prosecute  a  suit 
to  enforce  his  lien  after  such  buildings 
have  been  destroyed  by  fire.  Insurance 
Co.  V.  Stinson,  103  U.  S.  25,  26  L.  Ed. 
473. 

56.  Mortgagor  and  mortgagee. — Co- 
lumbian Ins.  Co.  V.  Lawrence,  2  Pet.  25, 
49,  7  L.  Ed.  335;  Carpenter  v.  Providence, 
etc.,  Ins.  Co.,  16  Pet.  495,  505,  10  L-  Ed. 
1044. 

"No  doubt  can  exist  that  the  mortgagor 
■and  the  mortgagee  may  each  separately 
insure  his  own  distinct  interest  in  the 
property.  But  there  is  this  important 
distinction  between  the  cases,  that  where 
the  mortgagee  insures  solely  on  his  own 
account,  it  is  but  an  insurance  of  his  debt; 
and  if  his  debt  is  afterwards  paid  or  ex- 
tinguished, the  policy  ceases,  from  that 
time,   to   have  any   operation;   and   even   if 


the  premises  insured  are  subsequently  de- 
stroyed by  fire,  he  has  no  right  to  re- 
cover for  the  loss,  for  he  sustains  no 
damage  thereby;  neither  can  the  mort- 
gagor take  advantage  of  the  policy,  for 
he  has  no  interest  whatsoever  therein. 
On  the  other  hand,  if  the  premises  are 
destroyed  by  fire,  before  any  payment  or 
extinguishment  of  the  mortgage,  the  un- 
derwriters are  bound  to  pay  the  amount 
of  the  debt  to  the  mortgagee,  if  it  does 
not  exceed  the  insurance."  Carpenter  v.. 
Providence,  etc.,  Ins.  Co.,  16  Pet.  495,  501, 
10   L.    Ed.   1044. 

Another  essential  difference  between  the 
case  of  a  mortgagor  and  that  of  a  mort- 
gagee is  that  the  latter  can  insure  for 
himself,  at  most,  only  to  the  extent  of 
his  debt,  whereas  the  mortgagor  can  in- 
sure to  the  full  value  of  the  prop- 
erty, notwithstanding  any  encumbrances 
thereon.  Carpenter  v.  Providence,  etc., 
Ins.   Co.,  16  Pet.   495,   502,   10   L.   Ed.   1044. 

When  the  insurance  is  made  by  the 
mortgagor  on  his  own  account,  he  will, 
notwithstanding  the  mortgage  or  other 
encumbrance,  upon  the  premises,  be  en- 
titled to  recover  the  full  amount  of  his 
loss,  not  exceeding  the  insurance,  since 
the  whole  loss  is  his  own,  and  he  remains 
personally  liable  to  the  mortgagee  or 
other  encumbrancer,  for  the  full  amount 
of  the  debt  or  encumbrance.  Carpenter 
V.  Providence,  etc.,  Ins.  Co.,  16  Pet.  495. 
10   L.    Ed.   1044. 

"An  owner  has  an  insurable  interest  in 
his  property  to  the  extent  of  the  value  of 
the  building  on  it,  notwithstanding  the 
existence  of  a  mortgage  on  the  pronerty 
sufficient  to  absorb  it."  Insurance  Co.  z.'. 
Stinson,  103  U.  S.  25,  29,  26  L.  Ed.  473; 
United  States  v.  American  Tobacco  Co., 
166  U.   S.   468,  479,  41   L.   Ed.   1081. 

"The  owner  of  an  equity  of  redemption 
has  an  insurable  interest  equal  to  the  value 
of  the  insurable  property  embraced 
therein,  whether  he  is  personally  liable 
for  the  mortgage  debt  or  not.  His  in- 
terest arises  from  his  ownership,  carrying 
with  it  the  incidental  right  of  redeeming 
the  property  from  the  encumbrances  on 
it.  If  he  is  also  personallv  liable  for  such 
encumbrances,  it  only  makes  his  interest 
more  direct  and  exacting."  Insurance  Co. 
V.  Stinson,  103  U.  S.  25,  29,  26  L.  Ed 
473. 
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(e)  Partnership. — Persons  constituting  a  nominal  partnership  are  competent 
to  effect  insurance  on  the  property  of  the  firm.^''' 

(f)  Reversioner. — A  reversioner  has  an  insurable  interest  in  the  property  sub- 
ject to  the  reversion.^* 

(g)  Vendee,  Purchaser  and  Consignee. — A  vendee  or  purchaser  under  an  ex- 
ecutory contract  has  an  insurable  interest  in  the  property  or  goods  sold/^'-* 

Consignee. — A  consignee  of  goods  has   an   insurable   interest  in  the  same.^** 

(h)  Persons  Responsible  for  Safety  of  Goods — aa.  In  General. — 
Any  one  who  has  made  himself  responsible  for  the  safety  of  goods  has  a  suffi- 
cient interest  in  them  to  enable  him  to  obtain  insurance  upon  them.^^ 

bb.  Agent. — An  agent  may  insure  the  property  held  in  that  capacity  for  the 
benefit  of  all  concerned. ''- 

cc.  Bailees,  Factors,  etc. — A  bailee  has  an  insurable  interest  in  the  goods  en- 


57.  Nominal  partnership. — "There  seems 
to  be  no  valid  reason  why  persons  con- 
stituting a  nominal  partnership  should  not 
be  competent  to  effect  insurance  as  well 
as  transact  the  other  business  in  the 
partnership  name."  Phoenix  Ins.  Co.  v. 
Hamilton,  14  Wall.  504,  508,  20  L.  Ed. 
72  J. 

"The  interest  of  a  nominal  partner  in 
the  liabilities  of  the  firm  is  such  as  should 
entitle  him,  in  the  absence  of  any  attempt 
to  defraud,  to  join  with  the  other  mem- 
bers of  the  firm  in  effecting  insurance  on 
the  property  of  the  concern."  Phoenix 
Ins.  Co.  V.  Hamilton,  14  Wall.  504,  507,  20 
L.  Ed.  729. 

Goods  held  by  partnership  in  trust  or 
on  commission  or  sold  and  not  delivered. 
—Insurance  may  be  effected  in  the  name 
of  a  nominal  partnership  where  the  busi- 
ness is  carried  on  by  and  for  the  use  of 
one  of  the  partners;  especially  when  the 
property  insured  (grain),  was  held  by 
the  parties  insured  on  commission  only, 
and  in  the  policy  is  described  "as  held  by 
them  in  trust  or  on  commission,  or  sold 
and  not  delivered."  Phoenix  Ins.  Co.  v. 
Hamilton,    14   Wall.    504,    20   L.    Ed.    729. 

58.  Reversioner. — Columbian  Ins.  Co. 
V.  Lawrence,  2  Pet.  25,  49,  7  L.  Ed.  335; 
Carpenter  v.  Providence,  etc.,  Ins.  Co.,. 
16   Pet.   495,   505,   10   L.    Ed.   1044. 

5D.  Vendee  or  purchaser. — Columbian 
Ins.  Co.  V.  Lawrence,  2  Pet.  25,  7  L.  Ed. 
335;  Insurance  Co.  v.  Stinson,  103  U.  S. 
25,   29,   26    L.    Ed.    473. 

L.  &  P.,  at  the  time  an  insurance  was 
made  for  them  against  loss  by  fire,  were 
entitled  to  one-third  of  the  property  by 
deed,  and  two-thirds  as  mortgagees;  but 
one  moiety  of  the  whole  was  held  under 
an  agreement  which  had  not  been  com- 
plied with,  and  which  purported  on  its 
face  to  be  void,  if  not  complied  with;  but 
the  other  contracting  party  had  not  de- 
clared it  void,  nor  called  for  a  compli- 
ance with  it;  L.  &  P.  had  an  insurable 
interest  in  the  property.  Columbian  Ins. 
Co.  V.  Lawrence,  2  Pet.  25,  7  L.  Ed.  335. 

In  Columbian  Ins.  Co.  v.  Lawrence,  2 
Pet.  25,  7  L.  Ed.  335,  the  assured,  though 
in  possession,  had  only  a  contract  for  a 
purchase    of    the    property,    subject    to    a 


condition  which  had  not  been  complied 
with,  but  of  which  the  vendor  had  taken 
no  advantage  at  the  time  of  effecting  the 
insurance,  or  at  the  time  of  the  loss.  The 
court  said:  ''We  can  perceive  no  reason 
which  excludes  an  interest  held  under  an 
executory  contract?.  While  the  contract 
subsists,  the  person  claiming  under  it  has 
undoubtedly  a  substantial  interest  in  the 
property.  If  it  be  destroyed,  the  loss  In 
contemplation  of  law  is  his.  If  the  pur- 
chase money  be  paid,  it  is  his  in  fact.  Ii 
he  owes  the  purchase  money,  the  prop- 
erty is  its  equivalent,  and  is  still  valuable 
to  him.  The  embarrassment  of  his  af- 
fairs may  be  such  that  his  debts  may 
absorb  all  his  property,  but  this  circum- 
stance has  never  been  considered  as  prov- 
ing a  want  of  interest  in  it.  The  destruc- 
tion of  the  property  is  a  real  loss  to  the 
person  in  possession,  who  claims  title 
under  an  executory  contract,  and  the  con- 
tingency that  his  title  may  be  defeated  by 
subsequent  events  does  not  prevent  this 
loss."  Insurance  Co.  v.  Stinson,  103  U. 
S.    25,    29,    26    L.    Ed.    473. 

Buyer  of  goods  in  transit. — A  buyer 
under  a  valid  contract  (in  writing)  of 
goods  in  transit  has  an  insurable  interest, 
by  reason  of  the  title  wltich  would  accrue 
to  him  upon  arrival  and  delivery,  and  of 
the  injury  'which  he  might  suffer  by  a 
previous  loss  of  the  goods.  Harrison  v. 
Fortlage,  161  U.  S.  57,  65,  40  L-  Ed.  616; 
Insurance  Co.  v.  Chase,  5  Wall.  509,  513, 
18  L.  Ed.  524;  Filley  v.  Pope,  115  U.  S. 
213,    220,    29    L.    Ed.    372. 

The  buyer  has  an  insurable  interest  in 
the  goods  in  transit  to  him  under  a  con- 
tract for  sale  by  reason  of  the  title  which 
would  accrue  to  him  under  the  contract 
on  arrival  and  delivery,  and  of  the  profits 
that  he  might  make  in  case  of  a  rise  in 
the  market.  Filley  v.  Pope,  115  U.  S.  213, 
220,  29   L.   Ed.  372. 

60.  Consignee. — Insurance  Co.  v.  Chase, 
5  Wall.   509,   513,   18   L.   Ed.   524. 

61.  Phcenix  Ins.  Co.  v.  Erie,  etc., 
Transp.  Co.,  117  U.  S.  312,  323,  29  L-  Ed. 
873. 

62.  Agent. — Insurance  Co.  v.  Chase,  5 
Wall.  509,  513,  18  L.  Ed.  524;  Columbian 
Ins.    Co.   V.   Lawrence,  2   Pet.   25,   49,   7   L. 
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trusted  to  his  care.'^^ 

Factors  and  Commission  Merchants.— It  is  a  recognized  usage,  if  not  the 
duty  of  factors  to  insure  his  principal's  goods,  and  a  factor  who  insures  goods 
consigned  to  him  for  the  benefit  of  his  principal,  may  recover  from  him  cost 
of  such  insurance. ''•^ 

Warehouse  Keepers  and  Wharfingers. — Warehouse  keepers''^  and  wharf- 
ingers®*^ have  an  insurable  interest  in  and  can  insure  property  deposited  with 
them  in  their  several  capacities  for  the  benefit  of  all  concerned. 

dd.  Common  Carriers. — A  common  carrier  has  an  insurable  interest  in  and 
can  insure  the  goods  he  contracts  to  convey.®'^ 


Ed.  335;  Phoenix  Ins.  Co.  v.  Hamilton,  14 
Wall.    504,    508,   20   L-    Ed.   729. 

63.  Bailee.— Home  Ins.  Co.  v.  Balti- 
more Warehouse  Co.,  93  U.  S.  527,  543, 
23   L.   Ed.   868. 

A  cotton  compress  company  may  in- 
sure cotton  in  its  temporary  custody  for 
compression.  California  Ins.  Co.  v. 
Union  Compress  Co.,  133  U.  S.  387,  415, 
33  L.  Ed.  730;  Merchants'  Cotton  Press, 
etc.,  Co.  V.  Insurance  Co.,  151  U.  S.  368, 
382,   38    L.    Ed.    195. 

64.  Factors  and  commission  merchants. 
— Peyton  v.  Heinekin,  131  U.  S.,  appx.  ci, 
20  L.  Ed.  679.  See  Home  Ins.  Co.  v. 
Baltimore  Warehouse  Co.,  93  U.  S.  527, 
543,  23  L.   Ed.  868. 

"A  factor  or  agent,  with  the  custody  of 
goods  to  be  sold  upon  commission,  may 
insure;  but  with  this  caution,  that  the  na- 
ture of  the  property  be  distinctly  speci- 
fied." Columbian  Ins.  Co.  v.  Lawrence, 
2  Pet.  25,  49,  7  L.  Ed.  335;  Carpenter  v. 
Providence,  etc.,  Ins.  Co.,  16  Pet.  495, 
505,   10   L.    Ed.   1044. 

65.  Warehouse  keepers. — Phoenix  Ins. 
Co.  V.  Erie,  etc.,  Transp.  Co.,  117  U.  S. 
312,  323,  29  L.  Ed.  873;  Home  Ins.  Co.  v. 
Baltimore  Warehouse  Co.,  93  U.  S.  527, 
23    L.    Ed.    868. 

Warehouse  keepers,  receiving  from 
various  persons  cotton  and  other  mer- 
chandise on  deposit,  were  empowered  by 
their  charter  to  receive  bailments  and  to 
make  charges  against  the  bailors  for 
handling,  labor,  and  custody.  They  were 
also  authorized  to  make  advances  upon 
the  goods  deposited  with  them,  and  their 
charges,  expenses,  advances,  and  com- 
missions were  made  liens  upon  the  prop- 
erty. They  had,  therefore,  an  interest  in 
the  merchandise  deposited  with  them, 
which  they  might  have  caused  to  be  specif- 
ically insured.  It  was  also  at  their  op- 
tion to  obtain  insurance  upon  the  entire 
interest  in  the  merchandise,  whether  held 
by  them  or  by  the  depositors.  Home  Ins. 
Co.  V.  Baltimore  Warehouse  Co.,  93  U. 
S.    527,    543,   23    L.    Ed.   868. 

66.  Wharfingers. — Phoenix  Ins.  Co.  v. 
Erie,  etc.,  Transp.  Co.,  117  U.  S.  312,  29 
L.  Ed.  873;  Home  Ins.  Co.  v.  Baltimore 
Warehouse  Co.,  93  U.  S.  527,  543,  23  L. 
Ed.    868. 

67.  "A  carrier  may  insure  goods  he 
contracts  to  convey,  yet  he  has  neither 
the  legal   title  nor   the   beneficial   interest 


in  them,  but  he  is  responsible  for  their 
loss."  Phoenix  Ins.  Co.  v.  Hamilton,  14 
Wall.    504,    507,   20    L.    Ed.    729. 

"A  common  carrier  may  obtain  insur- 
ance against  losses  occasioned  by  the 
negligence  of  himself  or  of  his  servants, 
or  may,  by  stipulation  with  the  owner  of 
goods  carried,  have  the  benefit  of  such  in- 
surance procured  thereon  by  such  owner." 
Hartford  Fire  Ins.  Co.  v.  Chicago,  etc.,  R. 
Co.,  175  U.  S.  91,  98,  44  L.  Ed.  84; 
Phoenix  Ins.  Co.  v.  Erie,  etc.,  Transp.  Co., 
117  U.  S.  312,  29  L.  Ed.  873;  California 
Ins.  Co.  V.  Union  Compress  Co.,  133  U.  S. 
387,  414,  33  L.  Ed.  730;  Wager  v.  Provi- 
dence Ins.  Co.,  150  U.  S.  99,  37  L.  Ed. 
1013. 

Common  carriers  can  insure  them- 
selves against  loss  proceeding  from  the 
negligence-  of  their  own  servants.  Cali- 
fornia Ins.  Co.  V.  Union  Compress  Co., 
133  U.  S.  387,  415,  33  L.  Ed.  730;  Phoenix 
Ins.  Co.  V.  Erie,  etc.,  Transp.  Co.,  117  U. 
S.  312,  324,  29  L.  Ed.  873;  Orient  Ins.  Co. 
V.  Adams,  123  U.  S.  67,  72,  31  L.  Ed.  63; 
Liverpool,  etc..  Steam  Co.  v.  Phenix  Ins. 
Co.,    129    U.    S.    397,   438,    32   L-    Ed.    788. 

"No  rule  of  law  or  of  public  policy  is 
violated  by  allowing  a  common  carrier, 
like  any  other  person  having  either  the 
general  property  or  a  peculiar  interest  in 
goods,  to  have  them  insured  against  the 
usual  perils,  and  to  recover  for  any  loss 
from  such  perils,  though  occasioned  by 
the  negligence  of  his  own  servants.  By 
obtaining  insurance,  he  does  not  diminish 
his  own  responsibility  to  the  owners  of 
the  goods,  but  rather  increases  his  means 
of  meeting  that  responsibility."  Phoenix 
Ins.  Co.  V.  Erie,  etc.,  Transp.  Co.,  117  U. 
S.    312,    324,   29    L.    Ed.    873. 

"A  common  carrier,  *  *  *  whether  li- 
able by  law  or  custom  to  the  same  extent 
as  an  insurer,  or  only  for  his  own  negli- 
gence, may,  in  order  to  protect  himself 
against  his  own  responsibility,  as  well  as 
to  secure  his  lien,  cause  the  goods  in  his 
custody  to  be  insured  to  their  full  value, 
and  the  policy  need  not  specify  the  na- 
ture of  his  interest.  *  *  *  Home  Ins.  Co. 
V.  Baltimore  Warehouse  Co.,  93  U.  S. 
527,  23  L.  Ed.  868."  Phanix  Ins.  Co.  v. 
Erie,  etc.,  Transp.  Co.,  117  U.  S.  312,  323, 
29  L.    Ed.   873. 

In  Phoenix  Ins.  Co.  v.  Erie,  etc.,  Transp. 
Co..  117  U.  S.  312,  322,  29  L.  Ed.  873,  the 
decision   was   that,   "as   a   common   carrier 
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(i)   Persons  Holding  Property  in  Representative  Capacity — aa.  /;/   General. — 
Persons  holding  property  or  goods  in  a  representative  capacity  have  an  insurable 


might  lawfully  obtain  from  a  third  person 
insurance  on  the  goods  carried  against 
loss  by  the  usual  perils,  though  oc- 
casioned by  negligence  of  the  carrier's 
servants,  a  stipulation  in  a  bill  of  lading 
that  the  carrier,  when  liable  for  the  loss, 
should  have  the  benefit  of  any  insurance 
eftected  on  the  goods,  was  valid  as  be- 
tween the  carrier  and  the  shipper,  even 
when  the  negligence  of  the  carrier's  serv- 
ants was  the  cause  of  the  loss."  Liver- 
pool, etc.,  Steam  Co.  v.  Phenix  Ins.  Co., 
129   U.   S.   397,   442,  32  L.    Ed.   788. 

The  principle  of  law  is  laid  down  in 
Phcenix  Ins.  Co.  v.  Erie,  etc.,  Transp.  Co., 
117  U.  S.  312,  324,  29  L.  Ed.  873,  that  "no 
rule  of  law  or  of  public  policy  is  violated 
by  allowing  a  common  carrier,  like  any 
other  person  having  either  the  general 
property  or  a  peculiar  interest  in  goods, 
to  have  them  insured  against  the  usual 
perils,  and  to  recover  for  any  loss  from 
such  perils,  though  occasioned  by  the  neg- 
ligence of  his  own  servants."  It  is  also 
contended  that  the  jury  had  a  right  to 
decide  whether  or  not  the  policy  was  is- 
sued on  goods  held  in  trust  for  the  rail- 
road companies  by  the  plaintiff,  and 
whether  or  not  the  plaintiflf  or  the  rail- 
road companies  held  the  cotton  at  the 
time  of  the  fire;  and  that  these  were  not 
questions  for  the  court  to  decide.  In  re- 
ply to  these  suggestions,  it  is  to  be  said, 
"that  the  exception  of  loss  by  fire,  con- 
tnined  in  the  receipts  given  by  the  plain- 
tiff, and  in  the  bills  of  lading  given  by 
the  railroad  companies,  did  not  free  them 
from  responsibility  for  damages  oc- 
casioned by  their  own  negligence  or  that 
of  their  employees.  Nor  are  we  disposed 
to  review  our  decision  that  common  car- 
riers can  insure  themselves  against  loss 
proceeding  from  the  negligence  of  their 
own  servants.  The  doctrine  announced  in 
the  case  cited  has  been  referred  to  with 
approval  in  the  subsequent  cases  of  Orient 
Tns.  Co.  V.  Adams.  123  U.  S.  67,  72,  31 
L.  Ed  63,  and  Liverpool,  etc.,  Steam  Co. 
■?'.  Phenix  Ins.  Co..  129  U.  S-  397,  438.  32 
L  Ed.  788."  California  Tns.  Co.  v.  Union 
Compress  Co.,  133  U.  S.  387,  414,  33  L. 
Ed.   730. 

Cotton  entitled  to  compress  company, 
— A  railroad  company  and  compress  com- 
pany agreed  that  the  latter  should  com- 
press the  cotton  which  the  former  might 
have  to  transport  in  compressed  condi- 
tion. The  compress  company  was  to 
insure  the  cotton  for  the  benefit  of  the 
railroad  company,  or  of  the  owners  of  the 
cotton.  The  compress  company,  on  re- 
ceiving cotton,  was  to  issue  receipts 
therefor,  and  the  railroad  company,  on 
receiving  svich  a  receipt,  was  to  issue  a 
bill  of  lading  in  exchange  for  it.  The 
compress  company  had  taken  out  policies 
■of  insurance  upon  the  cotton  received  by 


it  and  destroyed  by  fire  but  to  a  less 
amount  than  its  value.  The  compress 
company  was  named  in  all  the  policies  as 
the  assured,  but  it  was  stated  in  each 
policy  that  it  was  issued  for  the  benefit 
of  the  railroad  company  or  of  the  owners 
of  the  cotton.  The  owners  of  the  cotton 
had  insured  their  respective  interests  in 
other  insurance  companies.  After  the  fire 
the  amounts  of  the  several  losses  were 
paid  to  the  various  assured  owners  by  the 
several  companies  with  which  they  have 
taken  policies.  An  action  was  brought  in 
the  state  court  to  settle  the  rights  of  the 
parties.  The  supreme  court  of  that  state 
held  that  the  companies  so  paying  were 
entitled  to  be  subrogated  to  the  rights  of 
the  owners  or  consignees  against  the 
railroad  company  under  its  bills  of  lading, 
and  that  the  railroad  company  was  en- 
titled to  have  the  insurance  which  had 
been  taken  out  by  the  compress  company 
collected  for  its  benefits.  On  writ  of 
error  from  the  supreme  court  of  the 
United  States  to  the  supreme  court  of 
the  state,  it  was  held  that:  "It  admits 
of  no  question  that  the  fire  insurance 
policies  taken  out  by  the  compress  com- 
pany under  its  contract  with  the  railroad 
company  were,  as  expressed  on  the  face  of 
the  policies,  for  the  benefit  of  the  carrier, 
and  were  intended  for  its  protection  and 
indemnity.  The  compress  company  had, 
therefore,  no  personal  interest  whatever 
in  the  fire  insurance  policies  as  against 
the  railroad  company  by  virtue  of  the  con- 
tract between  the  railroad  company  and 
the  compress  company,  and  by  the  terms 
of  the  fire  insurance  policies  the  railroad 
company  was  the  beneficiary  under  those 
policies  to  the  extent  necessary  to  in- 
demnify it  against  liability  for  losses  in- 
curred directly  to  itself,  or  through  its 
liability  on  its  bills  of  lading.  The  rail- 
road company  had  such  an  insurable  in- 
terest in  the  cotton,  and  was,  to  that 
extent,  the  owner  of  the  insurance  stand- 
ing in  the  name  of  the  compress  company, 
or  held  in  trust  for  it.  This  is  settled  by 
California  Ins.  Co.  v.  Union  Compress 
Co..  133  U.  S.  387,  423.  33  L.  Ed.  703." 
Merchants'  Cotton  Press,  etc.,  Co.  v.  In- 
surance Co.,  151  U.  S.  368,  382,  38  L.  Ed. 
195. 

A  railroad  company  liable  for  loss  on 
its  bills  of  lading  for  goods  has  an  insur- 
able interest  in  the  goods  and  is  to  that 
extent  the  owner  of  the  insurance  stand- 
ing in  the  name  of  another  or  held  in  trust 
for  it.  Merchants'  Cotton  Press,  etc.,  Co. 
V.  Insurance  Co.,  151  U.  S.  368,  382,  38 
L.  Ed.  195.  following  California  Ins.  Co. 
V.  Union  Compress  Co.,  133  U.  S.  387, 
423.  33   L.   Ed.   730. 

Where  a  compress  company  issued  its 
receipts  for  cotton  received  to  press,  and 
such  receipts   were   transferred   to  a  rail- 
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interest  in  the  same  and  may  insure  such  property  or  goods  in  that  capacity  for 
the  benefit  of  all  concerned. ^^ 

bb.  Executor. — An  executor  has  an  insurable  interest  in  the  goods  of  his 
testator.69 

cc.  Receiver. — A  receiver  has  an  insurable  interest  in  the  property  or  goods 
intrusted  to  his  care.'^^ 


road  for  its  bills  of  lading  for  the  trans- 
portation of  the  cotton  to  a  place  specitied 
in  such  bills  of  lading,  the  railroad  com- 
pany had  an  insurable  interest  in  the  cot- 
ton and  to  that  extent  were  the  owners 
of  it,  which  interest  might  be  covered  by 
a  policy  taken  out  by  the  compress  com- 
pany. California  Ins.  Co.  v.  Union  Com- 
press    Co.,  133  U.  S.  387,    409,  33  L.  Ed.   730. 

Railroad  companies,  by  acquiring  the 
receipts  of  a  cotton  compress  company 
and  issuing  bills  of  lading  for  the  cotton, 
took  only  constructive  possession  of  it; 
and  the  compress  company  retaining  ac- 
tual and  physical  possession  of  it,  did  not 
lose  any  element  of  possession  necessary 
to  give  it  the  right  to  efifect  insurance  for 
its  own  benefit,  and,  as  bailee  or  agent, 
for  the  protection  of  the  railroad  com- 
panies. All  that  the  railroad  companies 
acquired  was  the  right  to  ultimate  pos- 
session, which  passed  to  them  by  the 
transfer  to  them,  by  the  original  deposi- 
tors, of  the  cotton  receipts  given  by  the 
plaintiff.  California  Ins.  Co.  v.  Union 
Compress  Co.,  133  U.  S.  387,  415,  33  L. 
Ed.  730. 

"Nor  is  it  material  whether  the  cotton 
was  originally  deposited  by  the  railroad 
companies,  or  whether  their  interest  ac- 
crued through  the  subsequent  transfer  to 
the  railroad  companies  of  receipts  given 
by  the  plaintiff  on  a  deposit  of  cotton 
made  by  other  parties."  California  Ins. 
Co.  V.  Union  Compress  Co.,  133  U.  S. 
387,   411,   33   L.   Ed.   730. 

"The  case  is  not  varied  or  affected  by 
the  clause  in  the  receipts  given  by  the 
plaintiff,  'not  responsible  for  any  loss  by 
fire,'  because  the  relation  of  the  plaintiff 
to  the  property  entrusted  to  it,  and  its 
duty  to  the  bailor,  determine  the  legal 
propriety  of  the  insurance  for  the  bene- 
fit of  the  latter."  California  Ins.  Co.  v. 
Union  Compress  Co.,  133  U.  S.  387,  410, 
33  L.   Ed.  730. 

"The  title  to  cotton  in  the  temporary 
custody  of  a  bailee  for  compression,  for 
which  receipts  or  bills  of  lading  have  been 
given,  is  manifestly  changing  hands  con- 
stantly. The  language  of  the  present 
policy,  insuring  cotton  'their  own  or  held 
by  them  in  trust  or  on  commission,'  ac- 
commodates such  a  state  of  things.  In 
the  present  case,  the  insurance  was  really 
taken  out  by  the  railroad  companies,  and 
that  fact  was  well  known  to  the  agents 
of  the  defendants  at  the  time  the  policy 
Avas  issued."  California  Ins.  Co.  z'.  Union 
Cnmnress  Co.,  133  U.  S.  387,  409,  33  L. 
Ed.   730. 

7  TT  S  Enc-8 


Evidence    of    the    railroads'    ownership 

of  the  cotton  was  admissible.  Home  Ins. 
Co.  V.  Baltimore  Warehouse  Co.,  93  U. 
S.  527,  542,  23  L.  Ed.  868;  California  Ins. 
Co.  V.  Union  Compress  Co.,  133  U.  S. 
387,   409,   33   L.    Ed.   730. 

68.  Persons  holding  property  in  repre- 
sentative capacity. — Carpenter  v.  Provi- 
dence, etc.,  Ins.  Co.,  16  Pet.  495,  505,  10 
L.  Ed.  1044;  Columbian  Ins.  Co.  v.  Law- 
rence, 2  Pet.  25,  49,  7  L.  Ed.  335. 

69.  Executor. — Insurance  Companies  v. 
Thompson,  95  U.  S.  547,  549,  24  L.  Ed. 
487.  See  post,  "In  Property,"  IV,  D,  2, 
d,    (1). 

70.  Receiver. — Thompson  v.  Phenix  Ins. 
Co.,  136  U.  S.  287,  34  L.  Ed.  408. 

Necessity  for  previous  order  of  court. 
— If  without  previous  order  of  the  court 
a  receiver  applies  funds  in  his  hands  to 
insure  the  property  in  his  custody,  the 
contract  of  insurance  will  not,  for  that 
reason,  be  void,  as  between  him  and  the 
insurance  company.  Thompson  v.  Phenix 
Ins.  Co.,  136  U.  S.  287,  293,  34  L-  Ed. 
408. 

Under  some  circumstances  a  receiver 
would  be  derelict  in  duty,  if  he  did  not 
cause  property  in  his  hands  to  be  insured 
against  fire.  Without  the  previous  sanc- 
tion of  the  court,  a  receiver  may  incur 
expenses  that  are  absolutely  essential  for 
the  preservation  of  the  property  in  his 
custody.  But  if  this  were  not  so,  and  if, 
without  the  previous  order  of  the  court, 
he  applies  funds  in  his  hands  for  such  a 
purpose,  the  contract  of  insurance  will 
not,  for  that  reason,  be  void,  as  between 
him  and  the  insurance  company.  Thomp- 
son v.  Phenix  Ins.  Co.,  136  U.  S.  287,  293, 
34   L.   Ed.  408. 

Whether  a  receiver  exceeded  his  au- 
thority, or  rightly  applied  the  funds  in 
his  hands  (where  he  used  them  to  pay  for 
insurance  on  the  property  in  his  hands) 
"are  questions  in  which  no  one  is  con- 
cerned, except  himself,  the  court  to  which 
he  was  amenable,  and  the  parties  in- 
terested in  the  property  in  his  charge.  If 
he  was  not,  technically,  authorized  to  use 
the  funds  in  his  hands  to  pay  for  insur- 
ance, still,  upon  the  settlement  of  his  ac- 
counts, if  he  acted  in  good  faith,  the  court 
might  allow  him  any  sums  paid  out  for 
that  purpose.  He  held  such  relations  to, 
and  was  under  such  personal  responsi- 
bility for  the  safety  of  the  property,  that 
he  could  make  a  valid  contract  of  insur- 
ance, although  his  use  of  the  funds  in  his 
hands  for  that  purpose  was  subject  to  the 
approval    of    the    court."       Thompson     v. 
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dd.  Trustee. — A  trustee  may  insure  the  property  held  in  that  capacity  for  the 
benefit  of  all  concerned."^ 

(j)  Liability  to  Pay  a  Government  Tax. — Liability  to  pay  a  government  tax 
upon  certain  property  in  event  of  its  destruction  is  an  insurable  interest.' ^ 

(k)  Profits. — Profits  are  an  insurable  interest  ;^2  but  how  and  where  that 
interest  must  be  established  by  proof,  in  case  of  loss,  is  not  well  settled.  There 
appears  to  be  a  conflict  between  the  British  and  American  decisions.'-* 

(1)  Proof. — The  amount  of  insurance  or  its  character  is  not  material  in 
determining  the  question  whether  a  party  who  attempts  to  recover  under  a 
policy  has  an  insurable  interest."^ 

Phenix  Ins.   Co.,  136  U.   S.  287,  294,  34  h. 
Ed.    408. 

"The  only  question  that  should  con- 
cern the  insurance  company  is  whether, 
under  the  terms  of  the  contract,  it  is 
liable  for  the  loss.  That  question  is  to  be 
determined  by  the  contract  it  made,  with- 
out inquiring  where  the  receiver  got  the 
money  with  which  to  pay  premiums,  or 
as  to  his  authority  to  use  the  funds  in  his 
hands  for  the  purpose  of  effecting  insur- 
ance. If  the  company  is  not  compelled 
to  pay  for  the  loss  in  question  except  as 
the  contract  provides,  it  ought  to  be 
satisfied;  especially  as  the  demurrer  ad- 
mits that,  after  the  loss,  it  collected  from 
the  plaintiff  the  premium  of  three  hun- 
dred dollars  which  it  knew  or  had  reason 
to  believe  came  out  of  funds  in  his  hands 
as  the  successor  of"  the  original  receiver 
in  the  receivership.  Thompson  v.  Phenix 
Ins.  Co.,  136  U.  S.  287,  295,  34  L.  Ed. 
408. 

71.  Trustee. — Insurance  Co.  v.  Chase, 
5  Wall.  509,  18  L.  Ed.  524;  Winslow  v. 
Baltimore,  etc.,  R.  Co.,  188  U.  S.  646,  656, 
47  L.  Ed.  635;  Phoenix  Ins.  Co.  v.  Hamil- 
ton, 14  Wall.  504,  508,  20  L.  Ed.  729;  Car- 
penter V.  Providence,  etc.,  Ins.  Co.,  16  Pet. 
495,  505,  10  L.  Ed.  1044.  See  post,  "In- 
surance Effected  by  Cotrustee,"  IV,  D, 
3,   c. 

"That  a  trustee  havmg  no  personal  in- 
terest in  the  property  may  procure  an  in- 
surance on  it,  is  a  doctrine  too  well  set- 
tled to  need  a  citation  of  authorities  to 
confirm  it."  Insurance  Co.  v.  Chase,  5 
Wall.   509,  513,  18   L-    Ed.   524. 

"A  trustee,  therefore,  having  the  right, 
is  justified  in  insuring  the  property,  even 
to  its  full  value,  although  there  is  no  obli- 
gation on  him,  in  the  absence  of  express 
directions,  to  insure  at  all."  Insurance  Co. 
V.   Chase,   5  Wall.    509,   514,   18   L.   Ed.   524. 

A  person  may  insure  in  his  own  name 
goods  held  in  trust  by  him,  and  can  re- 
cover for  their  entire  value,  holding  the 
excess  over  his  own  interest  in  them  for 
the  benefit  of  those  who  have  entrusted 
the  goods  to  him.  California  Ins.  Co.  v. 
Union  Compress  Co.,  133.  U.  S.  387.  409, 
33  L.  Ed.  730,  citing  Home  Ins.  Co.  v. 
Baltimore  Warehouse  Co..  93  U.  S.  527, 
543  23  L.  Ed.  868.  and  Phnenix  Ins.  Co. 
V.  Hamilton,  14  Wall.  504,  508,  20  L.  Ed. 
729. 

So  held  as  to  a  compres'^  company  in- 
suring cotton  held  by  it.     California   Ins. 


Co.  V.  Union  Compress  Co.,  133  U.  S.  387, 
409,    33    L.    Ed.    730. 

In  Insurance  Co.  v.  Chase,  5  Wall.  509» 
18  L.  Ed.  524,  the  question  was  whether  a 
policy  effected  by  one  of  several  trustees 
covered  the  individual  interest  of  the  per- 
son taking  out  the  insurance  or  his  in- 
terest as  a  trustee.  If  the  former,  it  was 
void  because  he  had  no  interest  as  an  in- 
dividual, and  the  policy  was  therefore  one 
in  the  nature  of  a  wager.  Winslow  v. 
Balfimore,  etc.,  R.  Co.,  188  U.  S.  646,  656, 
47   L.   Ed.   635. 

72.  Insurance  Companies  v.  Thompson, 
95  U.   S.   547,   550,  24   L.    Ed.   487. 

Certain  insurance  companies  insured  T. 
&  Co.  against  loss  or  damage  by  fire 
"upon  whiskey,  their  own  or  held  by  them 
on  a  commission,  including  government 
tax  thereon  for  which  they  may  be  liable.'' 
They  were  so  liable  as  sureties  on  the 
bond  of  the  distiller  in  whose  warehou?e 
the  whiskey  was.  The  whiskey  belonged 
to  them,  and  was  destroyed  by  fire;  ar.d 
the  amount  of  the  loss  apart  from  the 
tax  was  paid  by  the  companies.  The  tax 
was  not  paid;  and,  suit  having  been 
brought  against  T.  &  Co.  on  their  bond, 
the  companies,  although  thereunto  re- 
quested, declined  to  defend  it.  Judgment 
was  rendered  against  T.  &  Co.  who  there- 
upon gave  in  due  form  a  bond  which, 
under  the  laws  of  Kentucky,  operated  to 
satisfy  the  judgment;  and  they  brought 
this  action  against  the  companies  for  the 
amount  thereof.  Held,  that  the  interest 
of  T.  &  Co.  in  the  whiskey,  by  reason  of 
their  liability  to  pay  the  government  tax, 
was  an  insurable  one.  The  whiskey  stood 
between  them  and  their  loss.  The  whis- 
key when  in  the  warehouse  was  loaded 
wnth  this  tax.  It  would  sell  for  as  much 
less  as  the  tax,  unless  the  tax  was  paid. 
So  lon.g  as  it  was  in  the  warehouse, 
plaintiffs  were  not  liable  for  the  tax.  The 
moment  it  was  lost  they  became  liable. 
This  was  a  fair  subject  of  insurance.  In- 
surance Companies  v.  Thompson,  95  U. 
S.    547,    24    L.    Ed.    487. 

73.  Profits. — Patapsco  Ins.  Co.  v.  Coul- 
ter, 3  Pet.  222,  239,  7  L.  Ed.  659;  Insur- 
ance Companies  v.  Thompson,  95  U.  S. 
547.    550,   24   L.   Ed.    487. 

74.  Patapsco  Ins.  Co.  v.  Coulter,  3  Pet. 
222  239,  7  L.  Ed.  659.  See  the  title 
MARINE   INSURANCE. 

75.  United  States  v.  American  Tobacco 
Co.,   166  U.  S.  468,  479,  41   L.   Ed.   1081. 
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(3)  In  Life — (a)  Man  in  His  Ozvn  Life. — A  man  has  an  insurable  interest  in 
his  own  Hfe."^^ 

(b)  In  the  Life  of  Another — aa.  Where  Beneficiary  Effects  Insurance — (aa) 
In  General. — It  may  be  said  generally  that  any  reasonable  expectation  of  pe- 
cuniary benefit  or  advantage  from  the  continued  life  of  another  creates  an 
insurable  interest  in  such  lifeJ'^ 

(bb)  Relationship,  Marriage,  etc.— A  parent  has  an  insurable  interest  in  the 
life  of  his  child/^  and  a  child  in  the  life  of  his  parents,'^  a  husband  in  the  life 
of  his  wife,8o  and  a  wife  in  the  life  of  her  husband. ^i  The  natural  afifection 
in  cases  of  this  kind  is  considered  as  more  powerful — as  operating  more  effica- 
ciously— to  protect  the  life  of  the  insured  than  any  other  consideration.^^ 

(cc)  Partners. — A  partner  has  an  insurable  interest  in  the  life  of  his  co- 
partner, who  has  not  paid  his  promised  proportion  of  the  capital  of  the  concern 
and  who  is  indebted  to  him  for  such  proportion. '^s  /^  special  partner  has  an 
insurable  interest  in  the  life  of  his  copartner.**^ 

(dd)  Creditor  in  Life  of  Debtor. — A  creditor  has  an  insurable  interest  in  the 
life  of  his  debtor  and  can  protect  himself  accordingly,  if  he  so  chooses. ^^      In 


76.  Connecticut,  etc.,  Ins.  Co.  v.  Schae- 
fer,  94  U.   S.  457,  460,  24  L.   Ed.  251. 

"A  person  has  an  insurable  interest  in 
his  own  life  for  the  benefit  of  his  estate. 
The  contract  affords  no  compensation  to 
him,  but  to  his  representatives."  Central 
Bank  v.  Hume,  128  U.  S.  195,  204,  32  L. 
Ed.   370. 

77.  Connecticut,  etc.,  Ins.  Co.  v.  Schae- 
fer,  94  U.  S.  457,  460,  24  L.   Ed.  251. 

"It  is  not  easy  to  define  with  precision 
what  will  in  all  cases  constitute  an  in- 
surable interest,  so  as  to  take  the  contract 
out  of  the  class  of  wager  policies.  It 
may  be  stated  generally,  however,  to  be 
such  an  interest,  arising  from  the  rela- 
tions of  the  party  obtaining  the  insurance, 
either  as  creditor  of  or  surety  for  the 
assured,  or  from  the  ties  of  blood  or  mar- 
riage to  him,  as  will  justify  a  reasonable 
expectation  of  advantage  or  benefit  from 
the  continuance  of  his  life.  It  is  not 
necessary  that  the  expectation  of  ad- 
vantage or  benefit  should  be  always 
capable  of  pecuniary  estimation.  *  *  * 
But  in  all  cases  there  must  be  a  reason- 
able ground,  founded  upon  the  relations  of 
the  parties  to  each  other,  either  pecuniary 
or  of  blood  or  affinity,  to  expect  some 
benefit  or  advantage  from  the  continuance 
of  the  life  of  the  assured."  Warnock  v. 
Davis,  104  U.  S.  775,  779,  26  L-  Ed.  924; 
Connecticut  Mut.  Life  Ins.  Co.  v.  Luchs, 
108  U.  S.  498,  505,  27  L.  Ed.  800.  See, 
also,  Connecticut,  etc.,  Ins.  Co.  v.  Schae- 
fer,  94  U.  S.  457.  24  L.  Ed.  251.  See  post, 
"Creditor  in  Life  of  Debtor,"  IV,  D,  2, 
b,  fS).  (h),  aa,  (dd). 

78.  Relationship — Parent  in  life  cf  child. 
■ — Connecticut,  etc.,  Ins.  Co.  v.  Schaefcr, 
94  U.  S.  457.  460.  24  L.  Ed.  251;  Warnock 
V.  Davis.  3  04  U.  S.  775,  779,  26  L.  Ed.  924. 

79.  Child  in  life  of  parent. — Warnock  v. 
Davis.    104   U.    S.    775,   770.   ?6   L.    Ed.   924. 

80.  Husband  in  life  rf  wife. — Connecti- 
cut, etc.,  Ins.  Co.  v.  S^^haefer.  94  U.  S. 
457.  460,  24  L.  Ed.  251;  Warnock  v.  Davis, 
104  U.  S.  775,  779,  26  L.   Ed.  024. 


81.  Wife  in  life  of  husband.— Warnock 
V.  Davis,  104  U.  S.  775,  779,  26  L.  Ed. 
924;  Connecticut,  etc.,  Ins.  Co.  v.  Schaefer, 
94  U.  S.  457,  460,  24  L.  Ed.  251;  Life  Ins. 
Co.  V.  Francisco,  17  Wall.  672,  21  L.  Ed. 
698;  Crotty  v.  Union,  etc.,  Ins.  Co.,  144 
U.  S.  621,  626,  36  L.   Ed.   566. 

82.  Warnock  v.  Davis,  104  U.  S  775 
779,   26    L.    Ed.   924. 

83.  Partner  in  life  of  copartner. — Con- 
necticut Mut.  Life  Ins.  Co.  v.  Luchs,  108 
U.  S.   498,   505,  27   L.    Ed.   800. 

D.  was  L.'s  partner  and  had  not  paid 
his  promised  proportion  of  the  capital  of 
the  concern.  At  the  time  the  policy  was 
applied  for  he  was  still  in  default,  and  al- 
though it  might  have  turned  out  that  the 
actual  amount  due  upon  a  settlement  of 
accounts  was  less  than  the  promised  pro- 
portion, it  was  not  a  matter  definitely 
ascertained  at  the  time.  It  was  held,  thi.t 
L.  had  such  an  interest  in  the  life  of  D.  as 
took  from  the  policy  anything  of  a  wager- 
ing character.  Beside  what  was  due  to 
him,  L.  was  interested  in  having  D.  con- 
tinued in  the  partnership.  Certainly  L. 
had  a  pecuniary  interest  in  the  life  of  D. 
on  two  grounds;  because  he  was  his  cred- 
itor and  because  he  was  his  partner.  The 
continuance  of  the  partnership,  and,  of 
course,  a  continuance  of  D.'s  life  fur- 
nished a  reasonable  expectation  of  ad- 
vantage to  himself.  It  was  in  the  expec- 
tation of  such  advantage  that  the  partner- 
ship was  formed,  and,  of  course,  for  the 
like  expectation,  was  continued.  Con- 
necticut Mut.  Life  Ins.  Co.  v.  Luchs,  108 
U.  S.  498.  505,  27  L.  Ed.  800.  See,  also, 
post,  "Creditor  in  Life  of  Debtor,"  IV, 
D.  2,  b,  (3),  (b),  aa,  (dd) ;  "Interest  in 
Life  of  Assured,"  IV,  K.  2.  b,  (3),  (a),  aa. 

84.  New  York  Mut.  Life  Ins.  Co.  v.  Arm- 
strong,  117  U.   S.  591,  593.  29  L.   Ed.  997. 

85.  Central  Bank  v.  Hume,  128  U.  S. 
195,  204,  33  L.  Ed.  370;  Connecticut,  etc., 
Ins.  Co.  V.  Schaefer,  94  U.  S.  457.  460,  24 
L.  Ed.  251  ;  Connecticut  Mut.  Life  Ins. 
Co.  V.   Luchs,  108  U.  S.  498,  505,  27  L.  Ed. 
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cases  where  the  insurance  is  effected  merely  by  way  of  indemnity,  as  where  a 
creditor  insures  the  Hfe  of  his  debtor,  for  the  purpose  of  securing  his  debt,  the 
amount  of  insurable  interest  is  the  amount  of  the  debt.^*5 

Right  to  Proceeds. — See  post,  "Life  of  Debtor  Insured  for  Benefit  of  Cred- 
itor," IV,  S,  2,  h,  (2). 

bb.  Where  Insured  Effects  Insurance. — A  man  may  effect  an  insurance  on 
his  own  life  for  the  benefit  of  a  relative  or  friend. s" 

The  relationship  between  a  party  and  another  for  whose  benefit  he  effects 
an  insurance  upon  his  life,  if  a  good  and  valid  consideration  in  law  for  any  gift 
or  grant,  furnishes  no  ground  for  the  imputation  that  the  transaction  was  by 
way  of  cover  for  a  wager  policy.  Where  such  relationship  exists,  the  transaction 
is  entirely  free  from  such  imputation.^s     Two  or  more  persons  may  effect  in- 


fOO.  See,  also,  Cammack  v.  Lewis,  15 
\Vall.    643,   648.   21   L    Ed.   244. 

86.  Connecticut,  etc.,  Ins.  Co.  v.  Schae- 
fer.  94  U.  S.  457,  461,  24  L  Ed.  251;  Crotty 
V.  Union,  etc.,  Ins.  Co.,  144  U.  S.  621,  623, 
?5  L  Ed.  566;  Warncck  v.  Davis,  104  U. 
S.    775,    26    L    Ed.    924. 

"To  procure  a  policy  for  $3,000  to  cover 
a  debt  of  $70  is  of  itself  a  mere  wager. 
The  disproportion  between  the  real  in- 
terest of  the  creditor  and  the  amount  to 
be  received  by  him  deprives  it  of  all  pre- 
tense to  be  a  bona  fide  effort  to  secure 
tbe  debt,  and  the  strength  of  this  propo- 
sition is  not  diminished  by  the  fact  that 
Cammack  was  only  to  get  $2,000  out  of 
the  $3,000;  nor  is  it  weakened  by  the  fact 
that  the  policy  was  taken  out  in  the  name" 
of  the  debtor  and  assigned  by  him  to  the 
creditor.  Cammack  v.  Lewis,  15  Wall. 
643,  647,  21  L  Ed.  244.  See,  also,  Crotty 
V.  Union,  etc.,  Ins.  Co.,  144  U.  S.  621,  623, 
36  L  Ed.  566. 

Evidence. — The  indebtedness  of  the  in- 
sured to  the  beneficiary,  if  any  existed,  is 
a  matter  peculiarly  within  the  knowledge 
of  such  beneficiary;  and  if  that  indebted- 
ness is  an  essential  factor  in  his  right  to 
recover,  justice  requires  that  he  should 
by  affirmative  testimony  establish  both 
the  fact  and  the  amount.  Crotty  v.  Union, 
etc.,  Ins.  Co.,  144  U.  S.  621,  625,  36  L.  Ed. 
566. 

"Not  only  does  justice  between  the 
parties,  but  also  that  public  policy  which 
denounces  wagering  contracts,  require 
that  the  proof  of  indebtedness  should  be 
distinct  and  satisfactory.  It  would  tend 
to  a  successful  consummation  of  wager- 
ing contracts  in  insurance  if  the  mere 
recital  in  the  policy  was  held  sufficient  to 
sustain  a  recovery  in  favor  of  the  alleged 
creditor,  no  matter  how  long  after 
the  date  of  the  policy  the  death  of  the  in- 
sured happened."  Crotty  v.  Union,  etc., 
Ins.  Co.,  144  U.  S.  621,  625,  36  L  Ed. 
560. 

"If  it  were  proven  that  the  relation  of 
debtor  and  creditor  existed  at  the  date  of 
the  issuing  of  the  policy,  and  the  benefici- 
ary died  the  succeeding  day,  it  might  be 
that  the  nearness  of  the  two  dates  would 
carry  with  it  an  inference  that  the  rela- 
tion  still  subsisted;   but   it  would   not   do 


to  rest  on  the  same  inference  when  many 
months  had  intervened  between  the  date 
of  the  policy  and  the  time  of  death." 
Crotty  c'.  Union,  etc.,  Ins.  Co.,  144  U.  S. 
621,  r,2.j.  :;g  L.   Ed.  566. 

Statements  in  proof  of  death. — See  post, 
"As  Evidence  for  Insured  or  Beneficiary," 

IV,  N,  3,  c. 

Evidence  of  purpose  to  defraud  insurer 
— Obtaining  other  insurance. — "A  cred- 
itor has  an  insurable  interest  in  the  life 
of  his  debtor,  and  may  very  properly  pro- 
cure an  insurance  upon  it  for  an  amount 
sufficient  to  secure  his  debt,  but  if  he  takes 
out  policies  in  different  companies  at  or 
nearly  the  same  time,  and  thus  increases 
the  insurance  far  beyond  any  reasonable 
security  for  the  debt,  an  inquiry  at  once 
arises  as  to  his  motive,  and  it  may  be 
considered  as  governing  him  in  each  in- 
surance." New  York  Mut.  Life  Ins.  Co.  v. 
Armstrong,  117  U.  S.  591,  598,  29  L.  Ed. 
997. 

Where  the  theory  is  that  the  purpose 
of  the  assignee  in  obtaining  the  insurance 
was  to  cheat  and  defraud  the  company, 
evidence  that  he  effected  insurances  upon 
the  life  of  the  assured  in  other  companies 
at  or  about  the  same  time,  for  a  like 
fraudulent  purpose,  is  admissible,  in  sup- 
port of  that  position.  Especially  would 
it  have  had  that  effect  if  followed  by  proof 
that  the  death  of  the  insured  was 
feloniously  caused  by  such  assignee.  New 
York  Mut.  Life  Ins.  Co.  v.  Armstrong,  177 
U.  S  591,  600,  29  L  Ed.  997.  See,  also. 
United  States  v.  Budd,  144  U.  S.  154,  170, 
36   L    Ed.    384. 

87.  Connecticut,  etc.,  Ins.  Co.  v. 
Schaefer,  94  U.  S.  457,  460,  24  L.  Ed. 
251. 

88.  Relationship. — ^tna    Life    Ins.    Co. 

V.  France,  94  U.  S.  561,  24  L.  Ed.  287, 
citing  Connecticut,  etc.,  Ins.  Co.  v.  Schae- 
fer, 94  U.  S.  457.  24  L.   Ed.  251. 

A  policy  of  insurance,  taken  out  by  a 
man  upon  his  life  for  the  benefit  of  his 
sister,  who  has  no  insurable  interest  in 
his  life  beyond  that  of  relationship,  is  not 
void;  and  it  is  immaterial  what  is  the  ar- 
rangement between  them  for  the  payment 
of  the  premiums,  ^tna  Life  Ins.  Co.  v. 
France,  94  U.  S.  561,  24  L   Ed.  287. 

The    insurance    company    gave    in    evi- 
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surance  on  their  joint  lives,  for  the  benefit  of  the  survivor  or  survivors. ^^ 

c.  Time  When  Interest  Must  Exist. — The  insured  should  have  an  interest  or 
property  at  the  time  of  the  insuring  and  at  the  time  the  loss  happens. ^^  In  case 
of  fire  insurance,  the  authorities  all  hold  that  the  party  insured  must  have  an 
interest,  at  the  time  of  the  making  of  the  policy,  as  well  as  at  the  time  of  the 
loss ;  and  if  he  had  no  interest,  upon  which  the  policy  would  attach,  by  its  terms, 
when  the  insurance  was  made,  but  acquired  it  afterwards,  and  the  policy  had 
been  made  upon  his  sole  account,  it  would  have  been  a  mere  nulhty.'^^ 

Marine  Insurance. — See  the  title  Marine  Insurance. 

d.  B.vtinguislinient  and  Cessation  of  Interest — (1)  In  Property — (a)  In  Gen- 
eral.— The  cessation  of  the  assured's  interest  in  the  property  before  a  loss  avoids 
the;  policy  and  there  can  be  no  recovery  against  the  insurers. '■'- 

fb)  Alienation  of  Property — aa.  Effect  of  Absolute  Sale  Generally. — It  is  clear 
that  an  absolute  sale  of  the  property  insured,  prior  to  the  alleged  disaster,  is  a 
good  defense  to  an  action  on  the  policy,  as  the  insured  cannot  justly  claim  in- 
demnity for  the  loss  of.  or  injury  to,  property  in  which  he  had  no  insurable 
interest  at  the  time  the  loss  or  injury  occurred. ^^ 


dence  three  promissory  notes  given  by  the 
f)eneficiary  herself  for  part  of  the  last 
three  premiums  paid  on  the  policy,  and  re- 
quested the  court  to  charge  that  if  the 
jury  believed  that  the  premiums  on  the 
policy  were  paid  by  the  beneficiary, 
whether  in  cash  or  by  her  notes,  there 
was  evidence  from  which  they  could  find 
that  the  application  for  insurance  was 
made  and  the  policy  in  question  taken  out 
by  her  for  her  own  benefit;  and,  if  such 
was  the  case,  she  must  show  insurable 
interest  in  the  life  of  the  assured,  her 
brother,  beyond  that  of  mere  relationship, 
before  she  could  recover.  The  court  re- 
fused so  to  charge.  It  was  held  that  the 
court  rightly  refused  so  to  charge;  for 
waiving  the  question,  whether,  merely  as 
sister  of  the  assured,  the  beneficiary  could 
have  effected  in  her  own  name  an  in- 
surance on  his  life,  without  its  being 
obnoxious  to  the  charge  of  a  wager 
policy,  the  evidence  was  incompetent  to 
prove  the  fact  sought  to  be  proved  by  it. 
JEtna  Life  Ins.  Co.  v.  France,  94  U.  S. 
561,  567,  24  L.   Ed.  287. 

As  between  strangers,  or  persons  not 
thus  nearly  connected,  such  a  transaction 
would  be  evidence  to  go  to  the  jury,  from 
which,  according  to  the  circumstances  of 
the  case,  they  might  or  might  not  infer 
that  it  was  mere  gambling.  But  as  be- 
tween brother  and  sister,  or  other  near 
relations,  desirous  of  thus  providing  for 
each  other,  and  presumed  to  be  actuated 
by  "consideration  of  strong  morals,  and 
the  force  of  natural  affection  between 
near  kindred  operating  often  more 
efficaciously  than  those  of  positive  law," 
the  case  is  divested  of  that  gambling 
aspect  which  is  presented  where  there  is 
nothing  but  a  speculative  interest  in  the 
death  of  another,  without  any  interest 
in  his  life  to  counterbalance  it.  yEtna  Life 
Ins.  Co.  V.  France,  94  U.  S.  561,  567,  24 
L.  Ed.  287. 

And  as  the  company  gets  a  perfect 
f'uid  pro  quo  in  the  stipulated  premiums, 
iv    cannot    justly    refuse    to    pay    the    in- 


surance when  incurred  by  the  terms  of  the 
contract,  ^tna  Life  Ins.  Co.  v.  France, 
94  U.  S.   561,   564,   24   L.    Ed.  287. 

89.  Two  or  more  persons  on  their  joint 
lives. — Connecticut,  etc.,  Ins.  Co.  v. 
Schaefer,  94  U.  S.  457,  460,  24  L.  Ed.  251. 

90.  Columbian  Ins.  Co.  v.  Lawrence,  10 
Pet.  507,  512,  9  L-  Ed.  512;  Carpenter  v. 
Providence,  etc.,  Ins.  Co.,  16  Pet.  495,  503, 
10  L.  Ed.  1044. 

91.  Carpenter  v.  Providence,  etc.,  Ins. 
Co.,  16  Pet.  495,  508,  10  L.  Ed.  1044;  In- 
surance Co.  V.  Stinson,  103  U.  S.  25,  27,  26 
L.   Ed.   473. 

A  mechanic's  lienholder's  discontinuance 
of  a  suit  to  enforce  his  lien  after  the 
destruction  of  the  building  is  no  defense 
to  a  suit  by  him  on  a  policy  of  insurance 
on  his  interest  in  the  building.  Insurance 
Co.  V.  Stinson,  103  U.  S.  25,  26  L.  Ed. 
473. 

"If  the  plaintiff  had  an  insurable  interest 
at  the  time  of  issuing  the  policy  and  at 
the  time  of  the  loss,  equal  to  the  amount 
insured,  he  had  a  complete  and  absolute 
cause  of  action  against  the  defendants; 
and  it  was  no  concern  of  theirs  whether 
he  farther  prosecuted  his  lien  or  not, 
unless  they  desired  to  be  subrogated  to 
his  rights,  and  gave  him  notice  to  that 
effect.  Whether,  if  they  had  done  this, 
and  had  offered  to  indemnify  him  against 
all  costs  and  expenses,  a  refusal  on  his 
part  to  continue  the  proceedings  would 
have  been  a  defense  to  this  action,  it 
is  unnecessary  to  inquire.  No  such  course 
was  taken  by  the  defendants."  Insurance 
Co.  V.  Stinson,  103  U.  S.  25.  27,  26  L.  Ed. 
473.      See    the    title    SUBROGATION. 

92.  Insurance  Co.  v.  Bailey,  13  Wall. 
616,  618,  20  L.  Ed.  501;  Carpenter  v. 
Providence,  etc.,  Ins.  Co.,  16  Pet.  495, 
502,  10  L.   Ed.   1044. 

93.  Insurance  Co.  v.  Bailey,  13  Wall. 
616,  618,  20  L.  Ed.  501.  See  Bates  v. 
Equitable  Ins.  Co.,  10  Wall.  33,  37,  19 
L.    Ed.  882. 

"It  is  the  property  of  the  assured,  and 
his   alone,  that  is  designed  to  be  covered; 
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bb.  Sale  by  Mortgagor.— U  a  mortgagor  procure  a  policy  on  the  property 
against  fire  and  assigns  the  same  to  the  mortgagee  and  afterwards  transfers 
the  property  to  a  third  person,  without  the  consent  of  the  underwriter  so  as 
to  divest  all  his  interest  therein,  and  then  a  loss  should  occur,  no  recovery  can 
be  had  therefor  against  the  underwriters,  because  the  assured  has  ceased  to 
have   any  interest  therein,  and  the    purchaser   has    no    right  or   interest  in  the 

policy. ^^ 

Removal  of  Executor  Who  Insured  as  Executor  and  Legatee. — If  a 

man  might  insure  his  interest  in  property  as  an  executor,  and  his  interest  as  a 
legatee,  his  removal  from  the  office  of  executor  by  the  proper  court  might,  within 
the  terms  of  the  policy,  prevent  his  recovering  in  that  character ;  but  if  his 
interest  in  the  property  as  legatee  was  a  certain  amount,  the  change  of  .ex- 
ecutorship would  not  bar  his  recovery  as  legatee.'-'^ 

(2)  In  Life. — A  policy  taken  out  in  good  faith,  and  valid  at  its  inception,  is 
not  avoided  by  the  cessation  of  the  insurable  interest  of  the  assured  party  in 
the  life  of  the  insured,  unless  such  be  the  necessary  effect  of  the  provisions  of 
the  policy  itself. ^'^ 

e.  Parties  Who  May  Object. — The  objection  that  the  assured  party  had  no 
insurable  interest  in  the  life  of  the  insured  can  only  be  made  by  the  insurer.^^ 

3.  Adoption  of  Insurance  Effected  by  Unauthorized  Party — a.  In  Gen- 
eral.  One  may  become  a  party  to  an  insurance  effected  in  terms  applicable  to 

his  interest,  without  previous  authority  from  him,  by  adopting  it  either  before 
or  after  the  loss  has  taken  place,  though  the  loss  may  have  happened  before 


and  when  he  parts  with  his  title  to  the 
property,  he  can  sustain  no  future  loss 
or  damage  by  fire,  but  the  loss,  if  any, 
must  be  that  of  his  grantee.  *  *  * 
The  party  insured  must  have  a  property 
at  the  time  of  the  loss,  or  he  can  sustain 
no  loss,  and  consequently,  can  be  entitled 
to  no  satisfaction."  Carpenter  z'.  Provi- 
dence, etc.,  Ins.  Co.,  16  Pet.  495,  10  L.  Ed. 
1044. 

If  a  third  party  has  purchased  the 
insured  goods  before  the  loss,  then  the 
party  assured  sustains  no  loss  and  the 
policy  covered  none,  and  no  action  could 
be  sustained  on  it.  Bates  v.  Equitable 
Ins.   Co.,   10  Wall.   33,  19  L.   Ed.   882. 

94.  Carpenter  v.  Providence,  etc.,  Ins. 
Co.,  16  Pet.   495,  502,  10  L.   Ed.   1044. 

95.  Insurance  Companies  v.  Thompson, 
95  U.  S.   547,   551,   24   L.    Ed.  487. 

96.  Connecticut,  etc.,  Ins.  Co.  v. 
Schaefer,  94  U.  S.  457,  461,  24  L.  Ed.  251. 

"Supposing  a  fair  and  proper  insurable 
interest  of  whatever  kind  to  exist  at  the 
time  of  taking  out  the  policy,  and  that 
it  be  taken  out  in  good  faith,  the  object 
and  purpose  of  the  rule  which  condemns 
wager  policies  is  sufficiently  attained;  and 
there  is  then  no  good  reason  why  the 
contract  should  not  be  carried  out  ac- 
cording to  its  terms.  This  is  more 
manifest  where  the  consideration  is 
liquidated  by  a  single  premium  paid  in 
advance,  than  where  it  is  distributed  m 
annual  payments  during  the  insured^  life. 
But,  in  any  case,  it  would  be  very  difficult, 
after  the  policy  had  continued  for  any 
considerable  time,  for  the  courts,  with- 
out the  aid  of  legislation,  to  attempt  an 
adjustment  of  equities  arising  from  a  ces- 


sation of  interest  in  the  insured  life.  A 
right  to  receive  the  equitable  value  of  the 
policy  would  probably  come  as  near  to  a 
proper  adjustment  as  any  that  could  be 
devised.  But  if  the  parties  themselves 
do  not  provide  for  the  contingency,  the 
courts  cannot  do  it  for  them."  Con- 
necticut, etc.,  Ins.  Co.  v.  Schaefer,  94  U. 
S.   457,   462,  24   L.    Ed.   251. 

Of  course,  a  colorable  or  merely 
temporary  interest  would  present  cir- 
cumstances from  which  want  of  good 
faith  and  an  intent  to  evade  the  rule 
might  be  inferred.  And  in  cases  where 
the  insurance  is  effected  merely  by  way 
of  mdemnity,  as  where  a  creditor  insures 
the  life  of  his  debtor,  for  the  purpose  of 
securing  his  debt,  the  amount  of  insurable 
interest  is  the  amount  of  the  debt.  Con- 
necticut, etc.,  Ins.  Co.  v.  Schaefer,  94  U. 
S.  457,  461,  24  h-   Ed.  251. 

So  held,  where,  subsequently  to  effect- 
ing an  insurance  by  husband  and  wife, 
upon  their  joint  lives,  payable  to  the 
survivor  on  the  death  of  either,  they  were 
divorced  a  vinculo  matrimonii,  and  she, 
having  thereafter  paid  the  premiums  to 
the  time  of  his  death,  brought  suit  on  the 
policy.  Connecticut,  etc.,  Ins.  Co.  v. 
Schaefer,   94  U.   S.   457,  24   L.    Ed.   251. 

97.  Wheeler  v.  Insurance  Co.,  101  U. 
S.   439,  441,  25  L.  Ed.   1055. 

Where  insurance  is  effected  in  the  name 
of  one  person,  another  who  claims  that 
such  insurance  was  really  taken  out  for 
his  benefit  as  mortgagee  cannot  assert 
that  the  insured  had  no  insurable  interest 
in  the  property.  Wheeler  v.  Insurance 
Co      101   U.    S.    439,    441,   25   L.    Ed.    1055. 
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the  insurance  was  made.     The  adoption  of  the  policy  need  not  be  in  any  par- 
ticular form.     Anything  which  clearly  evinces  such  purpose  is  sufficient. ^^ 

b.  Insurance  Effected  by  Part  Ozoicr. — Where  a  part  owner  of  property- 
effects  an  insurance  for  himself  and  others,  without  previous  authority,  the 
act  is  sufficiently  ratified,  where  suit  is  brought  on  the  policy  in  their  names.'"^ 

c.  Insurance  Effected  by  Cotrustee. — An  assent  on  the  part  of  the  trustees 
to  the  payment  of  the  premiums,  is  an  assent  to  the  procurement  of  the  policy 
of  insurance.' 

E.  Premium — 1.  As  Consideration. — In  a  contract  of  insurance,  the  prom- 
ise of  the  insurer  is  to  pay  a  certain  amount  of  money  upon  certain  conditions; 
and  the  consideration  on  the  part  of  the  assured  is  his  payment  of  the  whole 
premium  at  the  inception  of  the  contract,  or  his  payment  of  part  then  and  his 
agreement  to  pay  the  rest  at  certain  periods  while  it  continues  in  force.2 

2.  Right  to  Vary  Premium. — The  very  fact  that  three  contingencies  are 
expressly  named,  in  which  a  different  rate  of  premium  may  or  shall  be  charo-ed 
excludes  the  idea  that  one  of  the  parties  may  vary  the  rule  in  all  cases*'  or 
in  any  other  case.^ 

3.  Abatement  of  Premium. — Ordinarily,  on  an  insurance  for  a  specified  time 
or  adventure,  such  as  a  year,  for  example,  or  a  voyage,  no  abatement  of  the 
premium  is  made  if  a  loss  happens  soon  after  the  insurance  is  effected-  but  the 

with  the  age  of  the  person  applying  for 
insurance.  New  York  Life  Ins  Co  v 
Statham,    93    U.    S.    24,   34,    23    L.    Ed.    789^ 

Such  is  the  form  of  the  contract,  and 
such  IS  Its  character.  The  payment  of 
each  premium  is  not  the  consideration  for 
insurance  during  the  next  following  year, 
as  in  a  common  fire  policy.  "It  often 
happens  that  the  assured  pays  the  entire 
premium  in  advance,  or  in  five,  ten  or 
twenty  annual  installments.  Such  install- 
ments are  clearly  not  intended  as  the 
consideration  for  the  respective  years  in 
which  they  are  paid;  for,  after  they  are 
all  paid,  the  policy  stands  good  for  the 
balance  of  the  life  insured,  without  any 
further  payment.  Each  installment  is, 
in  fact,  part  consideration  of  the  entire 
insurance  for  life.  It  is  the  same  thing, 
where  the  annual  premiums  are  spread 
over  the  whole  life."  New  York  Life  Ins 
Co.  V.  Statham,  93  U.  S.  24,  30,  23  L.  Ed. 
789. 

"The  annual  premiums  are  an  annuity, 
the  present  value  of  which  is  calculated  to 
correspond  with  the  present  value  of  the 
arnount  assured,  a  reasonable  percentage 
being  added  to  the  premiums  to  cover 
expenses  and  contingencies.  The  whole 
premiums  are  balanced  against  the  whole 
insurance."  New  York  Life  Ins.  Co  v. 
Statham,    93    U.    S.    24,    30,    23    L.    Ed.    789. 

"The  value  of  assurance  for  one  year 
of  a  man's  life  when  he  is  young,  strong, 
and  healthy,  is  manifestly  not  the  same  as 
when  he  is  old  and  decrepit.  There  is  no 
proper  relation  between  the  annual 
premium  and  the  risk  of  assurance  for  the 
year  in  which  it  is  paid."  New  York  Life 
Ins.  Co.  7'.  Statham,  93  U.  S.  24,  30,  23 
L.   Ed.  789. 

3.  Right  to  vary  premium. — Insurance 
Companies  z'.  Wright,  1  Wall.  4.56,  469, 
17    L.    Ed.    505. 


98.  Hooper  v.   Robinson,  98  U.   S.   528, 
537,  25  L.   Ed.  219. 

99.  Insurance  Co.  v.  Chase,  5  Wall.  509, 

514,  18  L.  Ed.  524;  Winslow  v.  Baltimore, 
etc.,  R.  Co.,  188  U.  S.  646,  656,  47  L.  Ed. 
633. 

1.    Insurance  Co.  v.  Chase,  5  Wall.  509, 

515,  18  L.  Ed.  524. 
One   of   several    trustees. — The    case    of 

Insurance  Co.  v.  Chase,  5  Wall.  509,  18 
L.  Ed.  524,  relates  to  an  insurance  ef- 
fected by  one  of  several  trustees.  The 
court,  in  the  course  of  the  opinion,  re- 
marked: "It  is  true,  that  in  the  ad- 
ministration of  the  trust,  where  there  is 
more  than  one  trustee,  all  must  concur, 
but  the  entire  body  can  direct  one  of 
their  number  to  transact  business,  which 
it  m^y  be  inconvenient  for  the  others  to 
perform,  and  the  acts  of  the  one  thus 
authorized,  are  the  acts  of  all,  and  binding 
on  all.  The  trustee  thus  acting  is  to  be 
considered  the  agent  of  all  the  trustees, 
and  not  as  an  individual  trustee.  If,  within 
the  scope  of  his  agency,  he  procures  an 
insurance,  it  is  for  the  other  trustees, 
as  well  as  himself.  If  he  does  it  without 
authority,  still  it  is  a  valid  contract,  which 
the  underwriter  cannot  dispute,  if  his  co- 
trustees subsequently  ratify  it."  Winslow 
V.  Baltimore,  etc.,  R.  Co.,  188  U.  S.  646, 
657,  47  L.  Ed.  635.  See  ante,  "Trustee," 
IV,   D,  2,  b,   (2),   (i),  dd. 

2.  As  consideration. — Phoenix  Life  Ins. 
Co.  V.  Raddin,  120  U.  S.  183,  197,  30  L. 
Ed.   644. 

The  annual  premiums  are  not  the  con- 
sideration of  life  assurance  for  the  year 
in  which  they  are  severally  paid,  for  they 
are  equal  in  amount:  whereas,  the  risk  in 
the  early  years  of  life  is  much  less  than 
in  the  later.  It  is  common  knowledge 
that    the    annual    premiums    are    increased 
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insurers  get  their  premium  in  advance  for  the  risk  of  the  whole  period  or 
adventure.'* 

4.  Payment  of  Premium — a.  Necessity — (1)  In  General. — Performance  by 
the  insured  undelies  the  obhgation  of  the  insurance  company  to  perform  on  its 
part.  It  is,  therefore,  necessary  to  show  payment  or  tender  of  payment  of  the 
premium  in  order  to  recover  on  a  policy  of  insurance.^ 

Contract  Completed  by  Correspondence.^ — See  ante,  "Contract  Completed 
by  Correspondence,"  IV,  B,  4,  c. 

(2)  Effect  of  Failure  to  Pay. — See  post,  "Forfeiture  upon  Nonpayment  ad 
Diem,"  TV,  E,  5. 

b.  Medium  of  Payment — (1)  In  General. — Money  is  the  medium  in  which 
insurance  premiums  are  payable.*^ 

(2)  Agents'  Accepting  Personal  Property  as  Money. — An  agent  of  an  insur- 
ance company  cannot,  unless  authorized  by  the  company,  accept  personal  prop- 
erty as  money  in  payment  of  a  premium." 

c.  Time  of  Payment — (1)  First  Premium — (a)  At  Delivery  of  Policy. — See 
post,  "Allowance  of  Credit,"  IV,  E,  4,  c,   (1),   (b). 

(b)  Allozvance  of  Credit — aa.  In  General. — The  delivery  of  a  policy  of  in- 
surance and  the  payment  of  the  premium  are  reciprocal  or  concurrent  consid- 
erations. Necessarily,  therefore,  the  payment  of  the  premium  can  be  exacted 
simultaneously  with  the  delivery  of  the  policy.  Of  course,  such  payment  can 
be  waived  and  the  credit  of  the  assured  accepted.^ 

bb.  Authority  of  Agent. — An  agent  for  an  insurance  company  authorized  tft 
take  and  approve  risks,  and  to  insure,  is  by  general  usage  also  authorized  isfr 
allow  credit  for  the  premium.  Its  allowance  does  not  impair  the  validity  of  the 
preliminary  contract  to  insure.^ 


4.  Abatement  of  premium. — Greenwich 
Ins.  Co.  z'.  Providence,  etc.,  Steamship 
Co.,    119   U.   S.    481,   484.   30    L.    Ed.    473. 

5.  Necessity. — Mutual  Life  Ins.  Co.  v. 
Hill,  193  U.  S.  551,  559,  48  L.  Ed.  788; 
Hartford,  etc.,  Ins.  Co.  v.  Unsell,  144  U. 
S.   439,  447,  36   L.   Ed.   496. 

6.  Medium  of  payment. — Hoffman  v. 
Hancock  Mut.  Life  Ins.  Co.,  92  U.  S.  161, 
164,  23  L.  Ed.  539;  In  re  Palliser,  136  U. 
S.   257,  263,  34   L.   Ed.   514. 

"Life  insurance  is  a  cash  business.  Its 
disbursements  are  all  in  money,  and  its 
receipts  must  necessarily  be  in  the  same 
medium.  This  is  the  universal  usage  and 
rule  of  all  such  companies."  Hoffman  v. 
Hancock  Mut.  Life  Ins.  Co.,  92  U.  S. 
161,  164,  23  L.  Ed.  539;  In  re  Palliser, 
136  U.  S.  257,  263.  34  L.   Ed.  514. 

Where  premium  note  taken. — In  Hoff- 
man V.  Hancock  Mut.  Life  Ins.  Co.,  92  U. 
S.  161,  23  L.  Ed.  539,  "no  question  arose  or 
was  considered  as  to  the  premium  note; 
and  it  cannot  reasonably  be  inferred  that 
the  learned  justice  meant  to  intimate  that  a 
premium  note  was  cash  or  money,  before 
the  amount  thereof  was  paid  by  the  in- 
sured and  received  by  the  insurance  com- 
pany, according  to  the  terms  of  their 
contracts."  In  re  Palliser,  136  U.  S.  257, 
263,  34   L.    Ed.   514. 

7.  Agents'  accepting  personal  property 
as  money. — Hoffman  v.  Hancock  Mut. 
Life  Ins.  Co.,  92  U.  S.  161,  164,  23  L.  Ed. 
539;  In  re  Palliser,  136  U.  S.  257,  263, 
34  L.  Ed.   514. 

An  agreement  between  the  agent  of  an 


insurance  company  and  an  applicant  for 
insurance,  whereby  the  former,  without 
authority  from  the  company,  accepted,  by 
way  of  satisfaction  of  a  premium  payable 
in  money,  a  horse,  is  a  fraud  upon  the 
company,  and  no  valid  contract  against  it 
arises  therefrom.  The  exercise  of  such 
a  power  by  the  agent  was  liable  to  two 
objections — it  was  ultra  vires,  and  it  was 
a  fraud  as  respects  the  company.  Hoff- 
man V.  Hancock  Mut.  Life  Ins.  Co.,  92 
U.    S.    161,    165.    23    L.    Ed.    539. 

8.  Allowance  of  credit. — Iowa  Life  Ins. 
Co.  V.  Lewis,  187  U.  S.  335,  345,  47  L.  Ed. 
204. 

The  rule  is  well  settled  where  a  credit 
is  intended  that  the  policy  is  valid  though 
the  premium  was  not  paid  at  the  time  the 
policy  was  delivered,  as  where  credit  is 
given  by  the  general  agent  and  the 
amount  is  charged  to  him  by  the  com- 
pany, the  transaction  is  equivalent  to  pay- 
ment. Miller  v.  Life  Ins.  Co.,  12  Wall. 
285,  303,  20  L.  Ed.  398.  See  post,  "Au- 
thority of  Aecnt,"  IV,  E,  4,  c,  (1),  (b),  bb. 

"Where  the  policy  is  delivered  without 
requiring  payment,  the  presumption  is, 
especially  if  it  is  a  stock  companj^  that 
a  credit  was  intended."  Miller  v.  Life  Ins. 
Co.,  12  Wall.   285,  303,  20   L-    Ed.   398. 

9.  Authority  of  agent. — Insurance  Co. 
V.   Colt,  20  Wall.   560,  22  L.   Ed.  423. 

Where  an  insurance  company  instructed 
its  agent  not  to  deliver  policies  until  the 
whole  premiums  are  paid,  "as  the  same 
will  stand  charged  to  their  account  until 
the  premiums  are  received,"  and  the  agent 
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cc.  Premium  Note  Taken. — See  post,  "Premium  Notes,"  IV,  E,  4,  f. 

(c)  Stipulation  for  Payment  in  Lifetime  of  Assured. — A  stipulation  that  the 
assurers  shall  not  be  bound  by  the  instrument  until  the  premium  is  paid  in  the 
lifetime  of  the  assured,  and  the  policy  is  countersigned  by  the  authorized  agent 
of  the  company,  is  valid.  Compliance  with  such  a  stipulation  is  a  condition 
precedent  to  the  liability  of  the  company,  and  necessary  to  its  safety.  There 
is  nothing  in  it  unconscionable  or  oppressive,  and  the  company  has  a  clear  legal 
right  to  make  it.  A  compliance  with  such  provision  or  a  waiver  of  it  is  necessary 
to  make  the  assurer  liable. i*' 

(2)  Subsequent  Premiuyns. — Ordinarily  the  annual  premiums  are  not  payable 
in  subsequent  years  of  an  earlier  date  than  that  of  the  policy. ^^ 

d.  Place  of  Payment. — The  legal  effect  of  a  policy  where  nothing  appears  to 

the  contrary  may  be  to  make  the  premium  payable  at  the  domicile  of  the  com- 
pany.^2 

e.  Agent  to  Whom  Payable. — This  subject  is  treated  elsewhere  in  this  note.^^ 

f.  Premium  Notes. — Where  payment  of  the  premium  is  waived,  a  note — 
the  credit  of  the  assured — may  be  accepted,  either  absolutely  or  upon  condition  ^•^ 
It  can  make  no  difference  where  the  conditions  are  expressed — whether  in  the 
policy,  in  the  note  or  in  the  receipt  given  for  the  premium,  or  whether  on  the 
face  of  the  latter  or  on  its  back.^-'^ 

Obligation  of  Company. — Where  premium  notes  are  given,  it  must  be  held 
that  the  insurance  company  assumes  a  reciprocal  obligation  where  there  is  no 
evidence  to  impeach  the  bona  fides  of  the  transaction. ^^ 


f^Hd,  nevertheless,  deliver  a  policy  giving 
?  credit  to  the  insurer  and  waiving  a 
rash  payment,  held  that  the  company,  it 
being  a  stock  company,  was  bound. 
Miller  v.  Life  Ins.  Co.,  12  Wall.  285,  20 
L.    Ed.   398. 

10.  Stipulation  for  payment  in  lifetime 
of  assured. — Giddings  ?'.  Insurance  Co., 
102  U.    S.    108,   26   L.    Ed.   92. 

So  held  where  a  policy  containing  such 
stipulations  was  not  called  for  by  A,  the 
applicant,  but  was  returned  by  the  agent 
and  thereupon  canceled.  Nothing  beyond 
the  delivery  of  the  application  to  the 
agent  was  done  by  A  or  by  any  one  in 
his  behalf.  A  died,  whereupon  his  admin- 
istrator tendered  the  first  premium  to  the 
?'^ent  who  declined  to  act  in  the  matter. 
Thereupon  proof  of  A's  death  was  trans- 
mitted to  the  company,  and  on  its  refusal 
to  accept  the  premium  and  deliver  the 
policy,  suit  was  brought.  Giddings  v.  In- 
surance   Co.,    102   U.    S.    108.   26    L.    Ed.    92. 

11.  Subsequent  premium. — Mc Master  v. 
New  York  Life  Ins.  Co.,  183  U.  S.  25,  39, 
46   L.    Ed.    64. 

Failure  to  read  policy — Assent  to  con- 
dition requiring  earlier  paytnent. — The  as- 
sured's  omission  to  read  a  policy  of  life 
insurance,  when  delivered  to  him  and 
payment  of  the  premiums  made,  where 
the  agent  of  the  company  assured  him 
thst  the  policies  accorded  with  the  appli- 
cations as  they  left  his  hands,  does  not 
constitute  such  negligence  as  to  estop 
the  assured  or  his  representative  from  de- 
nying that  by  accepting  the  policies  the 
assured  agreed  that  the  insurance  might 
be  forfeited  under  a  provision  therein 
contained,  of  which  he  was  ignorant  and 
to  which  he  had  not  agreed,  such  provision 


beins  in  efifect  that  the  policy  should  be 
forfeited  unless  the  annual  premium 
should  be  paid  in  subsequent  years  on  an 
earlier  date  than  that  of  the  policy.  Mc- 
Master  v.  New  York  Life  Ins.  Co.,  183 
U.    S.    25,    39,    46    L.    Ed.    64. 

12.  Place  of  payment. — Insurance  Co.  v. 
Davis,  95  U.  S.  425,  24  L.  Ed.  453;  In- 
surance Co.  V.  Eggleston,  96  U.  S.  572, 
578.   24   L.   Ed.   841. 

Where  the  legal  effect  of  a  policy  of 
insurance  is  that  the  premiums  shall  be 
paid  to  the  company  at  its  domicile,  the 
indorsement  on  the  margin  of  the  in- 
strument, that  "all  receipts  for  premiums 
paid  at  agencies  are  to  be  signed  by  the 
president  or  actuary"  of  the  company,  is 
not  an  agreement  on  its  part  to  vary  the 
condition  of  the  contract,  and  to  make  any 
particular  agency  the  legal  place  of  pay- 
ment, but  is  merely  a  notice  to  the  assured 
that  he  must  not  pay  to  an  agent,  or  at  an 
agency,  without  getting  a  receipt  signed 
by  the  president  or  actuary.  Insurance 
Co.  r.   Davis.  95  U.   S.   425,  24  L-   Ed.   453. 

13.  See  ante,  "As  to  Payment  of  Pre- 
miums," III.  B,  4,  f;  "Place  of  Payment," 
IV,    E,    4,    d;    post,    "Premium    Receipts," 

IV,  E,  4,  g;  "In  Absence  of  Statutory  Re- 
quirement,"  IV,   E,   5,  b,    (5),   (a). 

14.  Premium  notes. — Iowa  Life  Ins.  Co. 

V.  Lewis,  187  U.  S.  335,  345,  47  L.  Ed.  204. 
See  ante,  "Necessity  for  Premium  Note," 
IV,  B.  1.  c. 

15.  Iowa  Life  Ins.  Co.  v.  Lewis,  187 
U.  S.  335,  345,  47  L.  Ed.  204. 

16.  Miller  v.  Life  Ins.  Co..  12  Wall.  285, 
303,  20  L.  Ed.  398;  Commercial,  etc.,  Ins. 
Co.  V.  Union  Mut.  Ins.  Co.,  19  How.  318, 
323,  15   L.   Ed.  636. 
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g.  Premium  Receipts. — As  Part  of  Contract. — Where  a  premium  receipt 
expressed  the  conditions  upon  which  a  note  given  for  payment  of  premiums  was 
received,  by  stating  on  its  face  that  it  is  "subject  to  the  terms  of  the  contract  and 
the  conditions  on  the  back"  of  the  receipt  which  the  assured  was  directed  to 
read,  a  notice  upon  the  back  of  such  receipt  that  if  a  premium  note  is  not  paid 
at  maturity,  the  policy  shall  cease  and  determine,  constitutes  a  part  of  the 
contract  of  insurance,  upon  which  the  minds  of  the  parties  met.^''' 

Necessity  for  receipt  signed  by  president  or  actuary. — An  endorsement 
on  a  policy  of  insurance  that  "all  receipts  for  premiums  paid  at  agencies  are  to 
be  signed  by  the  president  or  actuary"  of  the  company,  is  notice  to  the  assured 
not  to  pay  an  agent,  or  at  an  agency,  without  getting  the  receipt  signed  by  the 
president  or  actuary. ^^ 

5.  Forfeiture  upon  Nonpayment  ad  Diem — a.  In  General. — Forfeiture  oc- 
curs upon  nonpayment  of  the  premium  ad  diem.^^  Time  of  payment  is  material 
and  of  the  essence  of  the  contract,  and  nonpayment  at  the  day  involves  absolute 
forfeiture,  if  such  be  the  terms  of  the  contract.20 

Affirmative  action  by  the  company  is  not  necessary.  Forfeiture  occurs  from 
the  nonpayment  of  the  premiums. ^^ 

b.  E.ycuses  for  Nonpayment — (1)  Payment  Enjoined. — In  an  action  of  cov- 
enant on  a  policy,  it  is  no  defense  to  say  that  the  premium  has  not  been  paid, 
but  is  enjoined  by  a  court  of  chancery. 22 

(2)  Sickness,  Mental  and  Physical  Incapacity. — Sickness  or  mental  and  phy- 
sical incapacity  of  the  person  whose  life  was  insured,  is  no  ground  for  avoiding 
the  forfeiture  of  a  life  policy,  or  for  granting  relief  in  equity  against  forfeiture. 
The  rule  may,  in  many  cases,  be  a  hard  one ;  but  it  strictly  follows  from  the 
position  that  the  time  of  payment  of  premiums  is  material  in  this  contract. ^'^^ 

(3)  Ignorance  of  E.vistence  of  Policy  or  Premium  Note. — That  the  bene- 
ficiary was  ignorant  of  the  existence  of  the  policy  in  his  favor  and  of  its  terms 
or  of  an  outstanding  premium  note,  docs  not  excuse  nonpayment. 2-* 

17.  Premium  receipts. — Iowa  Life  Ins.  Co.  in  default  of  punctual  payment.  Klein  v. 
V.  Lewis,  187  U.  S.  335,  346,  47  L.  Ed.  204.       Insurance  Co.,  104  U.  S.  88,  90,  26  L.  Ed. 

18.  Insurance  Co.  v.  Davis,  95  U.  S.  425,       662. 

24   L-   Ed.  453.  "The  contract  (of  life  insurance)   is  not 

Effect    as    to    place    of    payment. — See  an    assurance    for    a    single    year,    with    a 

ante,   "Place   of   Payment,"    IV,    E,   4,   d.  privilege  of  renewal  from  year  to  year  by 

19.  Forfeiture  upon  nonpayment  ad  paying  the  annual  premium,  but  is  an  en- 
diem. Iowa    Life    Ins.    Co.   v.    Lewis,   187  tire  contract  of  assurance  for  life,  subject 

U.   S.   335,   348,  47    L-    Ed.   204;    Nederland  to   discontinuance   and   forfeiture   for   non- 

Lif-:    Ins. 'Co. 'f.    Meinert,    199   U.    S.    171,  payment    of    any    of    the    stipulated    pre- 

181    50   L    Ed.   139;    New  York   Life   Ins.  miums."     New  York  Life  Ins.  Co.  v.  Sta- 

Co't;.  Statham,  93  U.  S.  24,  23  L.  Ed.  789;  tham,  93  U.  S.  24,  30,  23  L.  Ed.  789;  Klein 

Insurance  Co.  v.  Norton,  96  U.  S.  234,  235,  v.   Insurance   Co.,   104   U.  S.   88,   90,  26   L. 

24  L.  Ed.  689;  Insurance  Co.  v.  Davis,  95  Ed.  662. 

U.  S.  425,  428,  24  L    Ed.  453.  The    premiums    constitute    an    annuity, 

20.  Klein  v.  Insurance  Co.,  104  U.  S.  the  whole  of  which  is  the  consideration 
88,  90,  26  L.  Ed.  662;  New  York  Life  for  the  entire  assurance  for  life,  and  the 
Irs.  Co.  V.  Statham,  93  U.  S.  24,  23  L.  Ed.  condition  is  a  condition  subsequent,  mak- 
789;  Iowa  Life  Ins.  Co.  v.  Lewis,  187  U.  ing,  by  its  nonperformance,  the  policy 
S  335  351  47  L  Ed.  204;  Knickerbocker  void.  New  York  Life  Ins.  Co.  v.  Statham, 
Life  Ins.  Co.  V.  Pendleton,  112  U.  S.  696,  93  U.  S.  24.  23  L.  Ed.  789.  See  ante,  "As 
28  L.  Ed.  866;  Phoenix  Ins.   Co.  v.  Doster,  Consideration,"    IV,    E,    1. 

106   U.    S.   30,   27   L.    Ed.   65.  21.  Iowa  Life  Ins.   Co.  v.  Lewis,   187  U. 

A    life    insurance    policy    usually    stipu-  S.   335,  351,  47   L.   Ed.  204;   Knickerbocker 

lates,  first,  for  the  payment  of  premiums;  Life  Ins.   Co.  v.  Pendleton,  112  U.  S.  696, 

second,  for  their  payment   on   a   day  cer-  28  L.  Ed.  866. 

tain;   and,  third,   for  the  forfeiture   of  the  22.      Payment      enjomed.— Hodgson      v. 

policy    in    default    of    punctual    payment.  Marine     Ins.     Co.,     5     Cranch     100,     3     L. 

Each   of   these   provisions    stands    on   pre-  Ed.  48. 

cisely  the   same   footing.    If  the  payment  23.  Sickness,   mental  and  physical  inca- 

of    the    premiums,    and    their    payment    on  pacity. — Thompson    v.    Insurance    Co.,    104 

the   day  they   fall   due,   are  of  the   essence  U.  S.  252,  258,  26  L-  Ed.  765;  Klein  v.   In- 

of   the   contract,   so   is   the    stipulation    for  surance  Co.,  104  U.  S.  88,  26  L.  Ed.  662. 

the  release  of  the  company  from  liability  24.    Klein   v.    Insurance    Co.,    104    U.    S. 
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(4)  Intcri'cntion  of  War. — If  a  failure  to  pay  the  annual  premium  be  caused 
"by  the  intervention  of  war  between  the  territories  in  which  the  insurance  com- 
pany and  the  assured  respectively  reside,  which  makes  it  unlawful  for  them  to 
hold  intercourse,  the  policy  is  nevertheless  forfeited  if  the  company  insist  on  the 
condition.^ 

(5)  Want  of  Notice — (a)  In  Absence  of  Statutory  Requirement. — An  in- 
surance company  is  under  no  obligation  to  give  notice  of  the  time  of  payment 
of  premiums  to  its  members,  and  assumes  no  responsibility  of  giving  such  notice. 
The  duty  of  the  assured  to  pay  at  the  day  is  the  same,  whether  notice  be  given 
or  not.26  An  insurance  company  may  be  estopped  by  its  course  of  conduct^vith 
respect  to  giving  notice,  from  setting  up  a  forfeiture  for  nonpayment  of  the 
premium. 27 

(b)  Under  State  Statutes — aa.  Construction  of  Statutes. — A  state  statute 
requiring  notice  of  the  time  of  payment  of  premiums  as  a  condition  precedent  to 

88,  26  L.  Ed.  662;  Thompson  v.  Insurance 
Co.,   104  U.    S.  '252,   2.57,  26   L.    Ed.    765. 

25.  Intervention  of  war. — New  York 
Life  Ins.  Co.  v.  Statham,  93  U.  S.  24,  23 
L.  Ed.  789.  See,  to  the  same  effect.  In- 
surance Co.  V.  Eggleston,  96'  U.  S.  572, 
579,  24  L,.  Ed.  841;  Insurance  Co.  v.  Davis, 
95  U.  S.  425,  24  L.  Ed.  453;  Iowa  Life  Ins. 
Co.  V.  Lewis,  187  U.  S.  335,  347,  47  L.  Ed. 
204. 

The  average  rate  of  mortality  is  the  fun- 
damental basis  of  life  insurance,  and  as 
this  is  subverted  by  giving  to  the  assured 
the  option  to  revive  their  policies  or  not 
after  they  have  been  suspended  by  a  war 
(since  none  but  the  sick  and  dying  would 
•apply),  it  would  be  unjust  to  compel  a 
revival  against  the  company.  New  York 
Life  Ins.  Co.  v.  Statham,  93  U.  S.  24,  23 
L.    Ed.    789. 

A  resident  of  Virginia,  who  had  been 
"before  the  war  a  local  agent  of  a  north- 
ern insurance  company,  refused  to  re- 
ceive the  renewal  premium,  due  Decem- 
ber 28,  1861,  tendered  him  upon  a  policy 
of  insurance  upon  the  life  of  a  resident  of 
that  state.  His  refusal  was  based  upon 
the  ground  that  he  had  received  no  re- 
newal receipts  from  the  company,  with- 
out which  he  could  not  receive  the  pre- 
mium, and  that  the  money,  if  received, 
■would  be  liable  to  confiscation  by  the 
Confederate  government.  The  evidence 
further  failed  to  show  that  the  company 
had  consented  to  his  continuing  to  act  as 
such  agent  during  the  war,  or  that  he  did 
so  continue.  Held,  that,  waiving  the  con- 
sideration of  any  question  in  regard  to 
the  validity  of  an  insurance  upon  the  life 
of  an  alien  enemy,  such  tender  of  pay- 
ment did  not  bind  the  company.  Insur- 
ance Co.  V.  Davis,  95  U.  S.  425,  24  L.  Ed. 
453.  See,  also,  Insurance  Co.  v.  Eggles- 
ton. 96  U.   S.   572,  579,  24  L-   Ed.  841. 

26.  In  absence  of  statutory  require- 
ment.— Thompson  r.  Insurance  Co.,  104 
TJ.    S.   252,  258,   26   h.   Ed.   765. 

Dividends  applied  to  discharge  pre- 
miums.— Where  the  premium  on  a  policy 
of  life  insurance  may  be  discharged  pro 
tanto  by  such  dividends  as  were  due  the 
assured  from  time   to  time,  it  is   the  duty 


of  the  company  to  give  seasonable  notice 
of  the  amount  of  dividends  and  the 
amount  of  cash  to  be  paid  before  it  can 
forfeit  the  policy  for  nonpayment  of 
premiums.  Phoenix  Ins.  Co.  v.  Doster, 
106  U.  S.  30,  31,  27  L.  Ed.  65. 

27.  Insurance  Co.  v.  Eggleston,  96  U. 
S.   572,   578,   24   L.    Ed.   841. 

Insured  having  reason  to  rely  upon  re- 
ceiving notice.— If  in  view  of  the  com- 
pany's course  of  dealing  with  him,  the 
assured  has  reasonable  cause  to  expect 
and  rely  upon  receiving  notice  where  and 
to  whorn  to  pay  the  premium,  the  com- 
pany will  be  estopped  from  setting  up 
that  the  policy  was  forfeited  by  nonpay- 
ment caused  by  its  failure  to  give  such 
notice.  Insurance  Co.  v.  Eggleston,  96 
U.  S.  572,  24  L.  Ed.  841;  Insurance  Co.  v. 
Davis,   95  U.   S.  425,  24   L.   Ed.   453. 

A  policy  of  insurance,  issued  by  a  New 
York  company  upon  the  life  of  A,  who 
resided  at  Columbus,  Miss.,  stipulated, 
that  if  the  premiums  were  not  paid  at  the 
appointed  dates  the  company  should  not 
be  liable,  that  all  receipts  for  them  were 
to  be  signed  by  the  president  and  actuary, 
and  that  agents  were  not  authorized  to 
make,  alter,  or  discharge  contracts,  or 
waive  forfeitures.  After  the  policy  was 
issued,  the  company  discontinued  its 
agency  at  Columbus,  and  from  time  to 
time,  as  the  premiums  became  due,  noti- 
fied A  by  mail  where  and  to  whom  to  pay 
them.  No  notice  as  to  the  premium  due 
Noverpber  11,  1871,  having  been  received 
by  him,  it  was  ascertained,  by  inquiry  of 
the  agents  at  Savannah,  Ga.,  and  Vicks- 
burg.  Miss.,  to  whom  payment  had  forrn- 
erly  been  made,  that  the  subagent  at  Ma- 
con, Miss.,  held  the  receipt.  Payment 
was  tendered  him  December  30,  but  he 
refused  to  accept  it  unless  a  certificate  of 
A's  health  was  furnished.  A  died  Jan- 
uary 5,  1872.  The  company,  when  sued, 
set  up  the  forfeiture  of  the  policy  by  rea- 
son of  the  nonpayment  of  the  premium  on 
the  day  it  was  due.  Held,  that  A,  in  view 
of  the  company's  dealings  with  him.  had 
reasonable  cause  to  expect,  and  rely  on 
receiving,  notice  where  and  to  whom  to 
pay  the  premium,   and  that  the   company 
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forfeiture  for  the  nonpayment  thereof,  should  be  reasonably  construcfl  and  not 
so  as  to  make  a  trap  for  either  side. 2** 

bb.  Extraterritorial  Effect. — The  statutory  provision  of  the  state  of  New 
York  in  reference  to  forfeitures  has  no  extraterritorial  effect,  and  does  not  of 
itself  apply  to  contracts  made  by  a  New  York  company  outside  of  that  state.-'' 

cc.  Form  aiid  Sufficiency. — A  statement  in  the  words  of  the  statute  as  to 
the  effect  of  nonpayment  is  sufficient.^*^ 

A  mistaken  additional  statement  as  to  the  forfeiture  of  the  policy  for  non- 
payment does  not  constitute  a  failure  to  comply  with  the  terms  of  the  statute 
and  thus  prevent  a  forfeiture  which  the  assured  contemplated,  where  such  as- 
sured has  in  truth  received  the  notice  required  by  statute.'*^ 


was  estopped  from  setting  up  that  the 
policy  was  forfeited  by  the  nonpayment, 
on  November  11.  of  the  premium  then 
due.  Insurance  Co.  v.  Eggleston,  96  U. 
S.  572,  24  L.  Ed.  841,  distinguishing  In- 
surance Co.  V.  Davis,  9.5  U.  S.  425,  24  L. 
Ed.  453,  and  New  York  Life  Ins.  Co.  v. 
Statham,  9.3  U.   S.  24,   23   L.   Ed.   789. 

".Although,  as  we  held  in  the  case  of 
Insurance  Co.  v.  Davis  (95  U.  S.  425,  24 
L.  Ed.  453).  the  legal  effect  of  a  policy, 
when  nothing  appears  to  the  contrary, 
may  be  that  the  premium  is  payable  at 
the  domicile  of  the  company;  yet  it  can- 
not be  expected  or  understood  by  the 
parties  that  the  policy  is,  in  ordinary  cir- 
cumstances, to  be  forfeited  for  a  failure 
to  tender  the  premium  at  such  domicile, 
when  the  insured  resides  in  a  distant  state, 
and  has  been  in  the  habit,  under  the  com- 
pany's own  direction,  to  pay  to  an  agent 
there,  and  has  received  no  notice  that  the 
contrary  will  be  required  of  him.  He 
would  have  a  just  right  to  say  that  he 
had  been  misled."  Insurance  Co.  v.  Eg- 
gleston,  96  U.  S.  572,  578,  24  L.   Ed.  841. 

"The  course  of  business  would  not  pre- 
vent the  company,  if  it  saw  fit,  from  dis- 
continuing all  its  agencies,  and  requiring 
the  payment  of  premiums  at  its  counter 
in  New  York.  But.  without  giving  rea- 
sonable notice  of  such  a  change,  it  coiild 
not  insist  upon  a  forfeiture  of  the  policies 
for  want  of  prompt  payment  caused  by 
their  failure  to  give  such  notice."  Insur- 
ance Co.  V.  Eggleston,  96  U.  S.  572,  579, 
24  L.  Ed.  841. 

In  Insurance  Co.  v.  Eggleston,  96  U. 
S.  572,  24  L.  Ed.  841,  the  customary  no- 
tice relied  on  was  a  notice  designating 
the  agent  of  whom  payment  was  to  be 
made,  without  which  the  assured  could 
not  make  it,  though  he  had  the  money 
ready.  As  soon  as  he  ascertained  the 
proper  aeent,  he  tendered  payment  in  due 
form.  Thompson  v.  Insurance  Co.,  104 
U.  S.  252.  258.  26  L.   Ed.  765. 

Promise  to  give  notice. — Since  a  prom- 
ise as  to  future  action,  touching  a  right 
dependent  upon  a  contract  to  be  there- 
after entered  into,  does  not  create  an  es- 
toppel, the  promise  of  an  insurance  com- 
pany, that  if  a  party  will  take  out  a  policy 
he  shall  be  notified  when  to  pay  the  an- 
nual premiums  before  he  shall  be  re- 
quired   to    pay    them,    will    not,    although 


such  notice  is  not  given,  estop  the  com- 
pany from  setting  up  the  forfeiture  which, 
according  to  the  terms  of  the  policy  sub- 
sequently accepted,  was  incurred  on  the 
nonpayment  of  the  premium  when  due. 
Insurance  Co.  v.  Mowry,  96  U.  S.  544,  24 
L.    Ed.    G74. 

28.  Construction  of  statutes. — Neder- 
land  Life  Ins.  Co.  z\  Meinert,  199  U.  S. 
171,  181.  50  L.   Ed.  i:!9. 

29.  Extraterritorial  effect. — Mutual  Life 
Ins.  Co.  V.  Hill,  193  U.  S.  551,  554,  48  L. 
Ed.  788;  Mutual  Life  Ins.  Co.  v.  Cohen, 
179  U.    S.   262,   45    L.^  Ed.    181. 

The  statute  of  New  York,  directed  as 
it  is  to  companies  doing  business  within 
the  state,  was  intended  to  be,  and  is,  in 
fact,  applicable  only  to  business  trans- 
acted within  that  state.  Mutual  Life  Ins. 
Co.  V.  Cohen,  179  U.  S.  262,  264,  266,  45 
L.   Ed.  181. 

,\n  insurance  policy  contained  a  stipu- 
lation that  it  should  not  be  binding  until 
the  first  premium  had  been  paid  and  the 
policy  delivered.  The  premium  was  paid 
and  the  policy  delivered  in  the  state  of 
Montana.  In  that  state,  there  being  no 
statutory  provisions  to  the  contrary,  the 
failure  to  pay  the  annual  premium 
worked,  in  accord  with  the  terms  of  the 
policy,  a  forfeiture  of  all  claims  against 
the  company.  New  York,  on  the  other 
hand,  the  state  by  which  the  insurance 
company  was  chartered  and  in  which  it 
had  its  principal  office,  by  §  1,  ch.  321,  of 
1877  required  notice  of  the  time  of  pay- 
ment of  premiums  to  be  given  the  as- 
sured.- This  notice  was  not  given.  Hence, 
if  the  law  of  New  York  controls,  the 
policy  was  still  in  force  and  the  plaintiff 
was  entitled  to  recovery  It  was  held 
that  the  statute  of  the  state  of  New  York 
does  not  under  the  circumstances  pre- 
sented control;  and  that  the  rights  of  the 
parties  are  measured  alone  by  the  terms 
of  the  contract.  The  insured  having  failed 
to  pay  the  premium  for  years  before  his 
death,  the  policy  was  forfeited.  Mutual 
Life  Ins.  Co.  v.  Cohen,  179  U.  S.  262,  270, 
45  L.  Ed.  181. 

30.  Form  and  sufficiency. — Nederland 
Life  Ins.  Co.  r.  Meinert,  199  U.  S.  171, 
181,    50   L.    Ed.    139. 

31.  Nederland  Life  Ins.  Co.  v.  Meinert, 
199   U.    S.    171.    181.    50    L.    Ed.    139. 

Prefixing  the  words,  "the  conditions  of 
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(6)  Days  of  Grace. — Some  companies  accord  a  grace  of  thirty  days,  or  other 
fixed  period,  within  which  the  premium  in  arrear  may  he  paid,  on  certain  con- 
ditions of  continued  good  heahh,  etc.  But  this  is  a  matter  of  stipulation,  or  of 
(hscretion,  on  the  part  of  the  particular  company.  When  no  stipulation  ex- 
ists, it  is  the  general  understanding  that  time  is  material,  and  that  the  forfeiture 
is  absolute  if  the  premium  be  not  paid.  The  extraordinary  and  even  desperate 
efforts  sometimes  made,  when  an  insured  person  is  in  extremis,  to  meet  a  pre- 
mium coming  due,  demonstrates  the  common  view  of  this  matter.^2 

c.  Premium  Note,  Draft,  etc. — Where  a  policy  contains  the  condition  that  it 
shall  be  void  if  the  annual  premium  shall  not  be  paid  on  the  day  when  they  sev- 
erally become  due,  and  also  contains  an  express  condition  to  be  void  if  any  note 
given  in  payment  of  premium  shall  not  be  paid  at  maturity,  the  primary  condi- 
tion of  forefeiture  for  nonpayment  of  the  annual  premium  is  waived  by  the  ac- 
ceptance of  the  note,  and  the  secondary  condition  thereupon  comes  into  opera- 
tion, by  which  the  policy  is  to  be  void  if  the  notes  are  not  paid  at  maturity,  and 
if  any  notes  given  in  payment  of  premiums  are  not  paid  at  maturity,  the  policy, 
becomes  void.^^ 

d.  Policy  Surrendered  for  Giiiiuiiiitatio)i. — A  policy  holder,  who  has  elected  to 


your  policy  provide,"  to  the  notice  re- 
(|uirc(l  l)y  the  statute,  which  i)rovi(les  tliat 
the  nr)tice  shall  state  that  "unless  such 
l^remium  *  *  *  then  due  shall  be  paid 
>  *  *  by  or  before  the  day  it  falls  due,  the 
l)olicy  and  all  paj^ments  thereon  will  be- 
come forfeited  and  void,"  etc.,  whereas, 
hy  the  policy,  if  the  premium  is  not  paid 
within  thirty  days  after  the  same  shall 
fall  due,  the  policy  shall  be  null  and  void, 
does  not  prevent  a  forfeiture.  Xederland 
Life  Ins.  Co.  z:  Meinert,  199  U.  S.  171, 
177,  50  L.   Ed.   139. 

32.  Days  of  grace. — New  York  Life  Ins. 
Co.  f.  Stathani,  ;i3  U.  S.  24,  31,  23  L.  Ed. 
7S9.  See  post,  "Xonpaynient  of  Pre- 
mium  Note,  etc.,"   IV,   E,  5,  f,   (2). 

33.  Premium  note,  draft,  etc. — Thomp- 
son V.  Insurance  Co.,  104  U.  S.  2.52,  257, 
26    L.    Ed.    765. 

Where  a  note  given  for  the  payment  of 
an  insurance  premium  was  accepted  on 
the  condition  that  if  not  paid  at  ma- 
turity the  policy  shall  "cease  and  de- 
termine," is  not  paid  at  maturity,  the 
policy  of  insurance  is  forfeited  without 
any  affirmative  action  on  the  nart  of  the 
insurance  company.  Iowa  Life  Tns.  Co. 
r.    Lewis,    1S7   U.    S.   n3.>.    47    L.    Ed.   204. 

Presentment  for  payment — Present- 
ment and  nonacceptance  of  a  bill  of  ex- 
change received  in  payment  of  a  premium 
before  maturity,  without  protest,  does  not 
dispense  with  presentment  for  paj'ment,  in 
order  to  produce  the  forfeiture.  Knicker- 
bocker Life  Ins.  Co.  v.  Pendleton,  112  U. 
S.  696.  28  L.  Ed.  866,  reaffirmed  in 
Knickerbocker  Life  Ins.  Co.  v.  Pendleton, 
115  U.  S.  339,  340,  29  L.  Ed.  432;  Iowa  Life 
Ins.  Co.  z'.  Lewis,  187  U.  S.  335,  351,  47 
L.    Ed.    204. 

Want  of  funds  in  the  hands  of  the 
drawee  was  no  excuse  for  not  presenting 
the  bill,  if  the  drawer  had  reasonable  ex- 
pectation to  believe  that  it  would  be  ac- 
cepted and  paid.     Knickerbocker  Life  Ins. 


Co.  z:  Pendleton,  112  U.  S.  696,  28  L.  Ed. 
866,  reaffirmed  in  Knickerbocker  Life  Ins. 
Co.  V.  Pendleton,  115  U.  S.  339,  29  L.  Ed. 
432.  See,  also,  Iowa  Life  Ins.  Co.  v. 
Lewis,  1S7  U.  S.  335,  351,  47  L.  Ed.  204. 

Protest. — .X  policy  of  life  insurance  was 
cfinditioned  to  be  void  if  the  annual  pre- 
mium, or  any  obligation  given  in  payment 
thereof,  should  not  be  paid  at  maturity. 
A  foreign  bill  of  exchange  was  taken  in 
payment  of  the  premium,  but  upon  pre- 
sentation to  the  drawee,  was  not  accepted. 
The  bill  was  drawn  by  the  assured,  with 
a  condition  that  if  not  paid  at  maturity 
the  policy  should  be  void.  Held,  that  the 
forfeiture  was  incurred  by  nonpayment 
of  the  bill,  on  presentment  at  maturity, 
without  protest  for  nonpayment,  al- 
though protest  might  be  necessary  to  fix 
the  liability  of  the  drawer.  Semble,  if  it 
had  been  the  bill  of  a  stranger,  protest 
would  have  been  necessary  for  the  for- 
feiture also.  Knickerbocker  Life  Ins.  Co. 
V.  Pendleton,  112  U.  S.  696,  28  L.  Ed.  866, 
reaffirmed  in  Knickerbocker  Life  Ins.  Co. 
z:  Pendleton,  115  U.  S.  339,  29  L.  Ed.  432; 
Iowa  Life  Ins.  Co.  v.  Lewis,  187  U.  S. 
335.    351.    47    L.    Ed.   204. 

Note  for  part  payment. — In  Insurance 
Co.  V.  Norton,  96  U.  S.  234.  235,  24  L.  Ed. 
689,  the  policy  provided  that  not  only  a 
failure  to  pay  any  premium,  but  "the  *'ail- 
ure  to  pay  at  maturity  any  note,  obliga- 
tion or  indebtedness  (other  than  the 
annual  credit  or  loan)  for  premium  or  in- 
terest due  under  said  policy  or  contract, 
shall  then  and  thereafter  cause  said  policy 
to  be  void  without  notice  to  any  party  or 
parties  interested  therein."  The  court  not 
only  asserted  the  doctrine  of  strict  punc- 
tuality of  payment  ad  diem,  but  applied 
the  rule  to  a  note  for  part  payment.  Iowa 
Life  Ins.  Co.  v.  Lewis,  187  U.  S.  335,  348, 
47   L.   Ed.  204. 

Want  of  notice. — See  post,  "Nonpay- 
ment of  Premium  Note,  etc.,"  IV,  E,  5, 
f,    (2). 
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have  his  original  policy  commuted  to  a  paid-up  policy,  and  surrendered  it  to  the 
company  for  that  purpose  without  objection  on  its  part,  cannot  make  any  default 
in  the  payment  of  premiums.^-* 

e.  Belief  bv  Court  of  Equity. — Nonpayment  at  the  day  involves  an  absolute 
forfeiture,  which  cannot  be  relieved  against  in  equity.  In  life  insurance,  time 
of  payment  is  material  and  cannot  be  extended  by  the  court  against  the  assent 
of  the  company.^5     gut  where  such  assent  is  given,  the  court  should  be  liberal 


34.  Policy  surrendered  for  commuta- 
tion.—Lovell  V.  St.  Louis  Mut.  Life  Ins. 
Co.,  Ill  U.  S.  264,  272,  28  L.   Ed.  423. 

The  complainant  surrendered  his  policy, 
as  he  hao'  a  right  to  do,  for  the  purpose  of 
having  it  commuted  to  a  paid-up  policy; 
but  he  did  so  with  the  understanding  be- 
tween him  and  the  agent  of  the  company 
that  the  paid-up  policy  was  to  be  for  such 
amount  as  t^e  premiums  paid  would  pur- 
chase, and  tl-at  his  premium  note  should 
be  returned  t'-*  him.  So  far  as  the  amount 
of  the  paid-uo  policy  was  concerned,  the 
complainant  and  the  agent  acted  under  a 
mutual  mistake.  The  company  kept  the 
policy  for  six  months  without  giving  the 
complainant  any  notice  of  the  mistake, 
and  then  by  indorsement  on  the  policy, 
attempted  to  reduce  it  to  a  diflferent 
amount,  subject  to  the  payment  of  in- 
terest on  the  premium  note,  and  kept  the 
note  instead  of  delivering  it  up  for  can- 
cellation. In  the  meantime  the  company 
conveyed  all  its  assets  to  another  com- 
pany, and  transferred  to  such  other  corn- 
pany  all  its  business,  and  all  interest  in 
its  outstanding  policies,  and  completely 
and  utterly  put  it  out  of  its  own  power 
to  fulfill  any  of  its  obligations,  and 
virtually  went  out  of  existence.  Under 
these  circumstances  it  was  held,  that  the 
insured  was  in  no  default,  and  that  he 
did  not  forfeit  his  rights  under  his  policy. 
Lovell  V.  St.  Louis  Mut.  Life  Ins.  Co.,  Ill 
U.  S.  264,  270.  28  L.  Ed.  423. 

35.  Relief  by  court  of  equity.— New 
York  Life  Ins.  Co.  v.  Statham,  93  U.  S. 
24,  23  L.  Ed.  789;  Nederland  Life  Ins.  Co. 
V.  Meinert,  199  U.  S.  171,  181,  50  L.  Ed. 
139;  Iowa  Life  Ins.  Co.  v.  Lewis,  187  U. 
S.  33.5,  47  L.  Ed.  204;  Insurance  Co.  v. 
Norton,  96  U.  S.  234,  235,  24  L.  Ed.  689; 
Thompson  v.  Insurance  Co.,  104  U.  S. 
252,  258,  26  L.  Ed.  765;  Klein  v.  Insur- 
ance Co.,  104  U.  S.  88,  26  L.  Ed.  662; 
Phoenix  Ins.  Co.  v.  Doster,  106  U.  S.  30, 
34,  27   L.   Ed.  65. 

"In  New  York  Life  Ins.  Co.  v.  Statham, 
93  U.  S.  24.  23  L.  Ed.  789,  Mr.  Justice 
Bradley,  delivering  the  opinion  of  the 
court,  said:  'Promptness  of  payment  is 
essential  in  the  business  of  life  insurance. 

*  *  *  Delinquencv  cannot  be  tolerated  nor 
redeemed,  except  at  the  option  of  the 
company.  *  *  *  Courts  cnnnot  with  safety 
varv  the  stipulation  of  the  parties  by  in- 
troducing canities  for  the  relief  of  the 
insured     against     their     own     negliserce.' 

*  *  *  This  case  was  quoted  and  its  doc- 
trine announced  again  in  Klein  v.  Insur- 
ance Co.,  104  U.   S.  88,  26  L.   Ed.  662,  and 


again  in  Thompson  v.  Insurance  Co.,  104 
U.  S.  252,  26  L.  Ed.  765."  Iowa  Life  Ins. 
Co.  V.  Lewis,  187  U.  S.  335,  347,  47  L.  Ed. 
204.  See,  also,  Nederland  Life  Ins.  Co. 
V.  Meinert,  199  U.  S.  171,  181,  50  L.  Ed. 
139. 

"It  was  said  in  New  York  Life  Ins.  Co. 
V.  Statham,  93  U.  S.  24,  23  L.  Ed.  789,  that 
*  *  *  'All  the  calculations  of  the  insurance 
company  are  based  on  the  hypothesis  of 
prompt  payments.  They  not  only  calcu- 
late on  the  receipt  of  premiums  when  due, 
but  upon  compounding  interest  upon 
them.  It  is  on  this  basis  that  they  arc 
enabled  to  offer  insurance  at  the  favor- 
able rates  they  do.  I'orfciture  for  non- 
payment is  a  necessary  means  of  pro- 
tecting themselves  from  embarrassment.'  " 
Klein  r.  Insurance  Co.,  104  U.  S.  88,  91, 
26  L.   Ed.  662. 

"Unless  it  (forfeiture  for  nonpayment) 
were  enforceable,  the  business  would  be 
thrown  into  utter  confusion.  It  is  like 
the  forfeiture  of  shares  in  mining  enter- 
prises, and  all  other  hazardous  under- 
takings. There  must  be  power  to  cut  off 
improfitable  members,  or  the  success  of 
the  whole  scheme  is  endancrere  1."  New 
York  Life  Ins.  Co.  v.  Statham,  93  U.  S. 
24.   30,  23    L.    Ed.   789. 

"Prompt  payment  and  regular  interest 
constitute  the  life  and  soul  of  the  life  in- 
surance business;  and  the  sentiment  long 
prevailed  that  it  could  not  be  carried  on 
without  the  ability  to  impose  stringent 
conditions  for  delinquency.  More  liberal 
views  have  obtained  on  this  subject  in 
recent  years,  and  a  wiser  policy  now  often 
provides  express  modes  of  avoiding  the 
odious  result  of  forfeiture.  The  law,  how- 
ever, has  not  been  changed,  and  if  a  for- 
feiture is  provided  for  in  case  of  nonpay- 
ment at  the  day,  the  courts  cannot  grant 
relief  against  it.  The  insurer  may  waive 
it,  or  may  by  his  conduct  lose  his  right 
to  enforce  it;  but  that  is  all."  Thomn- 
son  V.  Insurance  Co..  104  U.  S.  252,  258, 
26  L.  Ed.  765.  See  Klein  v.  Insurance  Co., 
104  U.  S.  88,  26  L.  Ed.  662:  New  York 
Life  Ins.  Co.  v.  Statham,  93  U.  S.  24,  23 
L     Ed.    789. 

"In  Klein  v.  Insurance  Co.  (104  U.  S. 
88,  91,  26  L.  Ed.  662),  it  was  said:  'If  the 
assured  ran  nen^lect  payment  at  ma- 
turity and  yet  suffer  no  loss  or  forfeiture, 
premiums  will  not  be  punctually  paid.  The 
companies  must  have  some  efficient 
means  of  enforcing  punctuality.  Hence 
their  contracts  usually  provide  for  the 
forfeiture  of  the  po^r^7■  upon  default  of 
prompt    payment    of    the    premiums.      If 
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in  construing  the  transaction  in  favor  of  avoiding  a  forfeiture.-"^" 

f.  Waiver  of  Forfeiture— {\)  Nonpayment  of  Premium — (a)  In  General. ~ 
If  a  forfeiture  is  provided  for  in  case  of  nonpayment  of  premium,  the  endorser 
may  waive  it  or  lose  his  right  to  enforce  it.^'  It  is  ahvays  open  for  the  insured 
to  show  a  waiver  of  the  condition,  or  a  course  of  conduct  on  the  part  of  the  in- 
surer which  gave  him  just  and  reasonable  ground  to  infer  that  a  forfeiture  would 
not  be  exacted.  But  it  must  be  a  just  and  reasonable  ground,  one  on  which  the 
assured  has  a  right  to  rely.  Where  the  conduct  of  a  life  insurance  company  in 
its  dealings  with  the  insured  has  been  such  as  to  induce  a  belief  on  his  part  that 
so  much  of  the  contract  as  provides  for  a  forfeiture,  if  the  premium  be  not 
paid  at  the  day,  would  not  be  enforced  if  payment  were  made  within  a  reasonable 
period  thereatier,  the  company  is  estopped  to  allege  such  forfeiture  against  the  in- 
sured who  acted  upon  that  belief,  and  subsequently  made  or  tendered  the  pay- 
ment.^^ 


they  are  not  allowed  to  enforce  this  for- 
feiture they  are  deprived  of  the  means 
which  they  have  reserved  by  their  con- 
tract of  compelling  the  parties  insured  to 
meet  their  engagements.  The  provision, 
therefore,  for  the  release  of  the  company 
from  liability  on  the  failure  of  the  in- 
sured to  pay  the  premiums  when  due  is 
of  the  very  essence  and  substance  of  the 
contract  of  life  insurance.  To  hold  the 
company  to  its  promise  to  pay  the  insur- 
ance, notwithstanding  the  default  of  the 
assured  in  making  punctual  payment  of 
the  premiums,  is  to  destroy  the  very  sub- 
stance of  the  contract.'  "  Iowa  Life  Ins. 
Co.  V.  Lewis,  187  U.  S.  335,  347,  47  L.  Ed. 
204. 

"This  a  court  of  equity  cannot  do. 
*  *  *  It  might  as  well  undertake  to  re- 
lease the  assured  from  the  payment  of 
premiums  altogether  as  to  relieve  him 
from  forfeiture  of  his  policy  in  default  of 
punctual  payment.  The  company  is  as 
much  entitled  to  the  benefit  of  one  stipu- 
lation as  the  other,  because  both  are 
necessary  to  enable  it  to  keep  its  own 
obligations."  Klein  v.  Insurance  Co.,  104 
U.  S.  88,  91.  2fi  L.  Ed.  662. 

"In  a  contract  of  life  insurance  the  in- 
surer and  assured  both  take  risks.  The 
insurance  company  is  bound  to  pay  the 
entire  insurance  money,  even  though  the 
party  whose  life  is  insured  dies  the  day 
after  the  execution  of  the  policy,  and 
after  the  payment  of  but  a  single  pre- 
mium. The  assured  assumes  the  risk  of 
pr^-ing  premiums  during  the  life  on 
w'ich  the  insurance  is  taken,  even  though 
their  aggregate  amount  .should  exceed  the 
insurance  money.  He  also  takes  the  risk 
of  the  forfeiture  of  his  policy  if  the  pre- 
miums are  not  paid  on  the  day  they  fall 
due.  The  insurance  company  has  the 
same  claim  to  be  relieved  in  equity  from 
loss  resulting  from  risks  assumed  by  it 
as  the  assured  has  from  loss  consequent 
on  the  risks  assumed  by  him.  Neither  has 
anv  such  right."  Klein  v.  Insurance  Co., 
104  U.  S.  88.  02,  26  L.   Ed.  662. 

36.  Iowa  Life  In<5.  Co.  v.  Lewis,  187  U. 
S.  335,  348,  47  L.  Ed.  204;  Tnsnrarre  Co. 
V.  Norton,  96  U.  S.  234,  235,  24  L.  Ed.  689; 


New  York  Life  Ins.  Co.  v.  Statham,  93  U. 
S.  24,  23  L.  Ed.  789;  Phcenix  Ins.  Co.  v. 
Doster,  106  U.   S.  30,  34,  27   L.   Ed.  65. 

37.  Nonpayment  of  premium.— Thomp- 
son V.  Insurance  Co.,  104  U.  S.  252,  253, 
26  L.  Ed.  765;  Klein  v.  Insurance  Co 
104  U.  S.  88,  26  L.  Ed.  662;  New  York 
Life  Ins.  Co.  V.  Statham,  93  U.  S.  24,  23 
L.  Ed.  789;  Insurance  Co.  v.  Norton,  96 
U.  S.  234,  244,  24  L.  Ed.  689;  Iowa  Life 
Ins.  Co.  V.  Lewis,  187  U.  S.  335,  353  47 
L.    Ed.    204. 

The  payment  of  the  annual  premium  is 
not  a  condition  precedent  to  the  continu- 
ance of  the  policy.  It  is  a  condition  sub- 
sequent only,  the  nonperformance  of 
which  may  incur  a  forfeiture  of  the 
policy,  or  may  not.  according  to  the  cir- 
cumstances. Thompson  v.  Insurance  Co 
104  U.  S.  252,  260,  26  L.  Ed.  765;  Hart- 
ford, etc.,  Ins.  Co.  v.  Unsell,  144  U.  S. 
439,  449,  36  L.  Ed.  496.  See,  also, 
Phoenix  Ins.  Co.  v.  Doster,  106  U.  S.  30. 
34.  27  L.   Ed.  65. 

38.  Phoenix  Ins.  Co.  v.  Doster,  106  U. 
S.  30.  33.  27  L.  Ed.  65;  Insurance  Co.  v. 
WolfT.  95  U.  S.  326,  330.  24  L.  Ed.  387; 
Northern  Assur.  Co.  v.  Grand  View  BUW. 
Ass'n,  183  U.  S.  308,  354,  46  L.  Ed.  2^^. 
See  Hartford,  etc.,  Ins.  Co.  v.  Unsell,  \A\ 
U.   S.  439,  36  L.   Ed.   496. 

Under  such  circumstances  the  com- 
pany ought  not,  in  common  justice,  to 
be  permitted  to  allege  such  forfeiture 
against  one  who  has  acted  upon  the  be- 
lief, and  subsequently  made  the  payment-. 
Insurance  Co.  v.  WolfT,  95  U.  S.  326,  330, 
24  L.   Kd.  387. 

A  life  insurance  policy  provided  for 
payment  of  premiums  at  stated  times  and 
that  the  holder  "agrees  and  accepts  the 
same  upon  the  express  condition  that  if 
either  the  monthlv  dues.  *  *  *  are  not 
paid  to  said  company  on  the  day  due, 
then  this  certificate  shall  be  null  and  void 
and  of  no  efifect.  and  no  person  shall  be 
entitled  to  damages  or  the  recovery  of  any 
rnonevs  paid  for  protection  while  the  cer- 
tific?*^e  was  in  force."  It  was  held  that 
the  comoanv  misrht.  by  its  course  ofdral- 
inp"  with  the  assured,  and  by  PTcnting 
payments    of    overdue    sums    witb^^ut    in- 
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(b)  Waiver  by  Agent. — If  the  acts  creating  such  behef  were  done  by  the 
agent  and  were  subsequently  approved  by  the  company,  either  expressly,  or  by 
receiving  and  retaining  the  premiums,  with  full  knowledge  of  the  circumstances, 
the  same  consequences  should  follow-^*^  Where  an  agent  is  charged  with  the 
collection  of  premiums  upon  policies,  it  will  be  presumed  that  he  informs  the 
company  of  any  circumstances  coming  to  his  knowledge  affecting  its  liability; 
and,  if  subsequently  the  premiums  are  received  by  the  company  without  objec- 
tion, any  forfeiture  incurred  will  be  presumed  to  be  waived.-**^ 

Evidence. — As  denoting  the  power  given  by  an  insurance  company  to  a  local 
agent,  evidence  is  admissible  as  to  its  practice  in  allowing  him  to  extend  the  time 
for  the  payment  of  premiums  and  premium  notes;  and  the  jury,  upon  such  evi- 


quiries  as  to  his  health,  give  him  a  right 
to  believe  that  the  question  of  his  health 
would  not  be  considered,  and  that  the 
company  would  take  his  money  within 
a  short  time  after  it  became  due  without 
inquiry  as  to  his  health,  and  that  such 
course  of  dealing  amounted  to  a  waiver 
of  the  condition  of  forfeiture.  Hartford, 
etc.,  Ins.  Co.  v.  Unsell,  144  U.  S.  439,  36 
L.  Ed.  496. 

Assured  having  reason  to  expect  and 
rely  upon  notice. — See  ante,  "In  Absence 
of    Statutory    Requirement,"    IV,    E,    5,    b, 

Taking  premium  note. — See  post,  Non- 
payment of  Premium  Note,  etc.,"  IV,  E, 
5,  f,    (2). 

39.  Waiver  by  agent. — Insurance  Co.  v. 
Wolff,  95  U.  S.  326,  330,  24  L.  Ed.  387; 
Northern  Assur.  Co.  v.  Grand  View  Bldg. 
Ass'n,  183  U.  S.  308,  354,  46  L.  Ed.  213. 

Policy  containing  condition  restricting 
agent's  power. — A  took  out  a  policy  of 
insurance  upon  the  life  of  her  husband. 
The  premium  was  payable  annually  on 
the  first  day  of  November.  The  policy 
stipulated  for  the  payment  of  the  amount 
of  the  insurance  within  sixty  days  after 
due  notice  and  proof  of  the  death  of  the 
insured,  subject,  however,  to  certain  ex- 
press conditions.  One  of  these  conditions 
provided  that,  if  the  premiums  were  not 
paid  on  or  before  the  days  mentioned  for 
their  payment,  the  company  should  not 
"be  liable  for  the  sum  insured,  or  anj^  part 
of  it,  and  that  the  policy  should  cease  and 
determine.  Another  condition  provided 
that,  if  the  insured  resided  in  any  part  of 
the  United  States  south  of  the  33d  degree 
of  north  latitude,  except  in  California,  be- 
tween the  1st  of  July  and  the  1st  of  No- 
vember, without  the  consent  of  the  com- 
pany previously  given  in  writing,  the 
policy  should  be  null  and  void.  The 
policy  declared  that  agents  of  the  com- 
pany were  not  authorized  to  maJce,  alter, 
or  discharge  contracts,  or  waive  forfei- 
tures; but  the  company,  notwithstanding 
this  provision,  sent  renewal  receipts 
signed  by  its  secretary:  and  their  use, 
when  countersigned  by  its  local  manager 
and  cashier,  was  subject  entirely  to  the 
judgment  of  its  local  agent.  It  was  his 
habit  to  give  such  receipts  whenever  the 
premiums  were  paid  after  the  time   stipu- 


lated. His  mode  of  dealing  with  persons 
taking  out  policies  at  the  local  office,  his 
use  of  renewal  receipts,  his  acceptance  of 
premiums  after  the  day  on  which  they 
were  payable,  were  all  known  to  the  home 
company,  and  it  retained  the  premium  thus 
received.  The  insured  died  at  the  city  of 
New  Orleans  on  the  11th  of  November, 
1872.  Between  the  1st  of  July  and  the 
1st  of  November  of  that  year  he  had  re- 
sided at  that  city,  which  is  south  of  the 
33d  degree  of  north  latitude,  without  the 
knowledge  or  the  previous  consent  in 
writing  of  the  company;  and  the  annual 
premium  due  at  the  latter  date  was  not 
paid  until  ten  days  thereafter.  A  friend 
then  paid  it  to  the  agent,  and  took  from 
him  a  renewal  receipt,  but  made  no  men- 
tion of  the  residence  of  the  insured,  who 
died  the  same  day  from  yellow  fever  con- 
tracted in  that  district.  The  agent,  on 
learning  the  fact,  at  once  informed  the 
company,  and  was  immediately  instructed 
by  telegraph  to  tender  the  premium  to 
the  part}'  paying,  and  demand  the  re- 
ceipt. He  did  so;  but  the  tender  was  not 
accepted,  nor  the  receipt  surrendered.  It 
was  held,  that  the  company,  by  the 
agent's  receipt  of  the  premium,  waived 
the  forfeiture  for  nonpayment  at  the 
stipulated  time.  Insurance  Co.  v.  Wolff, 
95  U.  S.  326,  24  L.  Ed.  387.  See  post, 
"Condition  Restricting  Authority  of 
Agent,"  IV,  K,  2,  f,  (2),  (h),  aa,   (bb). 

Phoenix  Ins.  Co.  v.  Doster,  106  U.  S. 
30,  33,  27  L.  Ed.  65,  was  a  case  of  waiver 
by  an  agent  to  whom  the  company  sent 
renewal  receipts.  The  charge  of  the  trial 
court  in  that  case  was  held  to  be  as 
favorable  to  the  company  as  it  could  have 
demanded. 

■'In  every  case  where  premiums  were 
received  after  the  day  they  were  payable, 
the  fact  that  a  forfeiture  had  been  in- 
curred was  made  known  to  the  company, 
from  the  date  of  its  payment,  and  the  re- 
tention of  the  money  constituted  a  waiver 
of  the  forfeiture."  Northern  Assur.  Co. 
V.  Grand  View  Bldg.  Ass'n,  183  U.  S.  308, 
355,  46  L.  Ed.  213;  Insurance  Co.  z/.  Wolff, 
95  U.   S.  326,  24  L.  Ed.  387. 

40.  Insurance  Cg.  v.  Wolff,  95  U.  S. 
326,  332.  24  L.  Ed.  387;  Northern  Assur. 
Co.  V.  Grand  View  Bldg.  Ass'n,.  183  U.  S. 
308,   356,    46    L.    Ed.   213. 
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■dence,  may  find  whether  he  was  authorized  to  make  such  an  extension,  and,  if 
so,  whether  it  was  in  fact  made  in  the  case  on  trial. ^^ 

(c)  Payment  or  Tender  of  Overdue  Premium. — Since  an  action  cannot  be 
maintained  against  the  insurer  without  payment  or  tender  of  payment  of  over- 
due premiums,  where  the  nonpayment  of  premiums  is  rehed  upon  to  prove  that 
a  pohcy  of  hfe  insurance  had  become  forfeited,  evidence  of  such  offer  was  prop- 
erly admitted.'*^ 

(2)  Nonpayment  of  Premium  Note,  etc. — Agreement  Extending  Premium 
Note. — A  forfeiture  may  be  waived  as  well  by  an  agreement  made  for  extend- 
ing a  premium  note  after  its  maturity,  as  by  one  made  before."*-^ 

Sending  Premium  Note  to  Agent.— A  waiver  of  a  forfeiture  of  an  in- 
surance policy  incurred  by  nonpayment  of  a  premium  note  at  maturity,  cannot  be 
inferred  from  the  act  of  the  company  in  sending  such  note  to  one  of  its  accents 
for  collection  before  it  became  due ;  nor  can  the  authority  of  an  agent  of  such 
company  to  waive  a  forfeiture  and  extend  the  time  of  payment  incurred  by  rea- 
son of  such  nonpayment  of  a  premium  note  be  inferred  from  the  act  of  the  com- 
pany in  sending  such  note  to  its  agent  for  collection  before  it  became  due, 
especially  where  the  agent's  contract  and  the  policy  preclude  the  exercise  of  such 
.  author  ity."*"* 

A  usage,  on  the  part  of  the  insurance  company,  of  giving  notice  of 
the  day  of  payment  of  premium  notes,  and  the  reliance  of  the  assured  upon  hav- 
ing such  notice,  is  no  excuse  for  nonpayment.  The  assured  knows,  or  is  bound 
to  know,  when  his  premiums  became  due.'*^ 


41.  Insurance  Co.  v.  Norton,  96  U.  S. 
234,   24   L.    Ed.   689. 

42.  Payment  or  tender  of  overdue  pre- 
mium.— Hartford,  etc.,  Ins.  Co.  v.  Unsell, 
144   U.   S.   439,   36   L.    Ed.    496. 

A  letter  of  January  28,  1886,  transmit- 
ting dues  from  January  1,  1886,  on  the 
policies  in  question,  which,  was  written  in 
reply  to  defendant's  notice  by  postal  card 
mailed  January  21,  1886,  is  competent  as 
showing  that  the  payment  of  the  amount 
due  January  1,  1886,  was,  in  fact,  made  or 
tendered,  though  not  at  the  precise  time 
specified  in  the  contract.  If  the  plaintiff 
had  sued  on  the  policies  or  certificates 
without  having  paid  or  tendered  the 
amount  due  to  the  company — the  nonpay- 
ment of  which,  at  the  time  stipulated,  was 
relied  on  to  prove  that  the  policies  had 
become  forfeited — that  fact  would  have 
been  fatal  to  a  right  to  recover,  in  any 
view  of  the  case.  Thompson  v.  Insurance 
Co..  104  U.  S.  252,  26  L.  Ed.  765;  Hart- 
ford, etc.,  Ins.  Co.  V.  Unsell,  144  U.  S. 
439,    447,    36    L.    Ed.    496. 

In  a  suit  against  a  life  insurance  com- 
pany on  a  policy  of  insurance,  a  letter 
transmitting  to  the  company  certain  dues 
which  were  in  arrears,  may  be  admitted 
as  evidence.  It  is  competent  as  showing 
that  payment  was  in  fact  made  or  ten- 
dered which  it  is  necessary  to  show  to 
recover.  Hartford,  etc.,  Ins.  Co.  v.  Un- 
sell,   144   U.    S.    439,   447,   36    L.    Ed.    496. 

43.  Nonpayment  of  premium  note,  etc. 
— Insurance  Co.  v.  Norton,  96  U.  S.  234, 
^41,   24   L.   Ed.   689. 

"In   either   case,   the   legal    effect   of   the 
indulgence   is  this:     The  company  say   to 
Uhe  insured,  pay  your  note  by  such  a  time, 
7  U  S  Enc— 9 


and  your  policy  shall  not  be  forfeited. 
If  the  insured  agrees  to  do  this,  and  does 
it,  or  tenders  himself  ready  to  do  it,  the 
forfeiture  ought  not  to  be  exacted.  In 
both  cases,  the  parties  mutually  act  upon 
the  hypothesis  of  the  continued  existence 
of  the  policy.  It  is  true,  if  the  agreement 
be  made  before  the  note  matures  and  be- 
fore the  forfeiture  is  incurred,  it  would 
be  a  fraud  upon  the  assured  to  attempt  to 
enforce  the  forfeiture,  when,  relying  on 
the  agreement,  he  permits  the  original  day 
of  payment  to  pass.  On  the  other  hand, 
if  the  agreement  be  made  after  the  note 
matures,  such  agreement  is  itself  a  rec- 
ognition, on  the  company's  part,  of  the 
continued  existence  of  the  policy,  and, 
consequently,  of  its  election  to  waive  the 
forfeiture."  It  is  conceded  that  the  ac- 
ceptance of  payment  has  this  effect;  and 
an  agreement  to  accept,  and  a  tender  of 
payment  according  to  the  agreement, 
should  have  the  same  effect.  Both  are 
acts  equally  demonstrative  of  the  election 
of  the  cnmpanv  to  waive  the  forfeiture  of 
the  policy.  Insurance  Co.  v.  Norton, 
96   U.    S.   234,  241,  24  L.   Ed.   689. 

44.  Iowa  Life  Ins.  Co.  v.  Lewis,  187  U. 
S.  335,  353,  47  L.  Ed.  204. 

45.  Thompson  v.  Insurance  Co.,  104  U. 
S.  252,   258,  26  L.   Ed.   765. 

"In  Thompson  v.  Insurance  Co.,  104  U. 
S.  252,  26  L.  Ed.  765,  it  appeared  that  the 
insured,  for  a  part  of  an  annual  premium, 
had  sriven  a  note  containing  the  special 
provision  that  in  the  event  of  the  nonpay- 
ment of  the  note  at  maturity,  the  policy 
should  be  void.  The  note  was  not  paid 
at  maturity,  nor  was  payment  ever  ten- 
dered, while  the  insured  was   alive  nor  at 
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Allowing  Days  of  Grace. — The  usage  and  custom  of  an  insurance  company 
practiced  before  and  after  the  making  of  the  premium  note  in  question,  nut  to 
demand  punctual  payment  thereof  at  the  day,  but  to  give  days  of  grace,  to  wit, 
for  thirty  days  thereafter,  is  not  a  waiver  of  a  clause  of  forfeiture  for  nonpay- 
ment.^*^ 

g.  Rights  after  Default — (1)  Right  to  Recover  Bqititable  Value. — Where  a 
policy  becomes  forfeited  and  ends  without  any  fault  attributable  to  either  of  the 
parties,  the  insured  is  entitled  to  recover  the  equitable  value  of  the  policy,  aris- 
ing from  the  premiums  actually  paid.^'^ 


any  time  after  his  death,  by  or  in  behalf 
of  the  payees  in  the  policy.  To  pleas  set- 
ting up  these  facts  replications  were  filed, 
in  which  it  was  attempted  to  excuse  the 
failure  to  make  due  tender  of  the  amount 
of  the  note  upon  the  ground  that  it  was 
the  usage  and  custom  of  the  company, 
practised  with  the  insured' and  others,  as 
well  before  as  after  the  making  of  the 
note,  not  to  demand  punctual  payment  at 
the  day,  but  to  give  thirty  days  of  grace; 
further,  that  it  had  been  its  uniform  cus- 
tom and  usage,  in  advance  of  the  maturity 
of  notes,  to  give  notice  of  the  day  of  pay- 
ment, whereas  no  such  notice  was  given 
to  Thompson,  and  thereby,  it  was  alleged, 
he  was  put  off  his  guard  and  misled  as  to 
the  time  of  payment.  It  was  held  that 
the  failure  to  tender  the  amount  due, 
within  the  period  named  in  the  replica- 
tion, was,  in  every  view,  fatal  to  the  en- 
tire case  set  up  by  the  payees  in  the 
policy.  'A  valid  excuse  for  not  paying 
promptly  on  the  day  is,'  said  the  court,  'a 
different  thing  from  an  excuse  for  not 
paying  at  all.'  Touching  the  alleged  fail- 
ure of  the  company,  in  conformity  with 
its  uniform  practice,  to  give  notice  of  the 
clay  of  payment,  it  was  said  that  the  in- 
sured knew,  or  was  bound  to  know,  when 
his  premiums  became  due,  and  that  the 
company  was  under  no  obligation  to  give 
him  notice,  nor  did  it  assume  any  re- 
sponsibility by  giving  notice  on  previous 
occasions."  Phoenix  Ins.  Co.  v.  Doster, 
106  U.   S.   30,  37,  27   L.   Ed.   65. 

In  Thompson  v.  Insurance  Co.,  104  U. 
S.  252,  26  L.  Ed.  765,  alluding  to  the  claim, 
in  that  case,  that  the  company  had,  by  its 
conduct,  waived  the  requirement  as  to  the 
punctual  payment  of  premiums,  Mr.  Jus- 
tice Bradley,  again  speaking  for  the  court, 
said:  "'The  assured  had  no  right,  with- 
out some  agreement  to  that  effect,  to  rest 
on  such  voluntary  indulgence  shown  on 
one  occasion,  or  on  a  number  of  oc- 
casions, as  a  ground  for  claiming  it  on  all 
occasions.'  After  observing  that  a  fatal 
objection  to  the  entire  case  was,  that  pay- 
ment of  the  premium  note  there  in  ques- 
tion had  never  been  made  or  tendered  at 
any  time;  that  there  might  possibly  be 
more  plausibility  in  the  plea  of  former 
indulgence  and  days  of  grace  allowed,  if 
payment  had  been  tendered  within  the 
limited  period  of  such  indulgence;  and 
that  'a  valid  excuse  for  not  paying 
promptly   on  the  particular   day  is   a   dif- 


ferent thing  from  an  excuse  for  not  pay- 
ing at  all'  "  Phoenix  Ins.  Co.  v.  Doster^ 
106  U.  S.  30,  34,  27  L.  Ed.  65;  HartfOrd, 
etc.,  Ins.  Co.  v.  Unsell,  144  U.  S.  439,  449, 
36  L.   Ed.  496. 

46.  Thompson  v.  Insurance  Co.,  104 
U.  S.  252,  259,  26  L.  Ed.  765.  See  ante, 
"Days  of  Grace,"  IV,  E,  5,  b,   (6). 

A  fatal  objection  is,  that  payment  of 
the  premium  note  in  question  has  never 
been  made  or  tendered  at  any  time.  There 
might  possibly  be  more  plausibility  in  the 
plea  of  former  indulgence  and  days  of 
grace  allowed,  if  payment  had  been  ten- 
dered within  the  limited  period  of  such 
indulgence.  But  this  has  never  been 
done.  Thompson  v.  Insurance  Co.,  104 
U.    S.   252,   260,    26   L.    Ed.    765. 

47.  Right  to  recover  equitable  value. — 
New  York  Life  Ins.  Co.  v.  Statham,  9a 
U.  S.  24,  23  L.  Ed.  789;  Insurance  Co.  v. 
Eggleston,  96  U.  S.  572,  579,  24  L.  Ed. 
841;  Insurance  Co.  v.  Davis,  95  U.  S.  425,. 
24    L.    Ed.    453. 

"Whilst  the  insurance  company  has  a 
right  to  insist  on  the  materiality  of  time 
in  the  condition  of  payment  of  premiums, 
and  to  hold  the  contract  ended  by  reason 
of  nonpayment,  they  cannot  with  any  fair- 
ness insist  upon  the  condition,  as  it  re- 
gards the  forfeiture  of  the  premiums 
already  paid;  that  would  be  clearly  unjust 
and  inequitable.  The  insured  has  an 
equitable  right  to  have  this  amount  re- 
stored to  him,  subject  to  a  deduction  for 
the  value  of  the  assurance  enjoyed  by  him 
whilst  the  policy  was  in  existence;  in 
other  words,  he  is  fairly  entitled  to  have 
the  equitable  value  of  his  policy."  New 
York  Life  Ins.  Co.  v.  Statham,  93  U.  S. 
24,  34,  23   L.   Ed.   789. 

War. — If  a  failure  to  pay  the  annual 
premium  be  caused  by  the  intervention  of 
war  between  the  states  in  which  the  in- 
surer and  assured  respectively  reside,  the 
assured  is  entitled  to  recover  the  equitable 
value  of  his  policy,  arising  from  the  pre- 
miums actually  paid.  New  York  Life  Ins. 
Co.  V.  Statham,  93  U.  S.  24,  23  L.  Ed.  789; 
Insurance  Co.  v.  Eggleston,  96  U.  S.  572, 
579,  24  L.  Ed.  841;  Insurance  Co.  v.  Davis, 
95   U.    S.  425,   24   L.    Ed.   453. 

In  the  case  of  Insurance  Co.  v.  Davis^ 
95  U.  S.  425,  24  L.  Ed.  453.  the  agent's  , 
powers  were  discontinued  by  the  occur- 
rence of  the  war.  of  which  all  persons  had 
notice;  and  the  law  of  nonintercourse  be- 
tween belligerents  prevented  any  payment* 
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This  equitable  value  is  the  difiference  between  the  cost  of  a  new  poHcy  and 
the  present  value  of  the  premiums  yet  to  be  paid  on  the  forfeited  pohcy  when 
the  forfeiture  occurred,  and  may  be  recovered  in  an  action  at  law  or  a  suit  in 
equity."*  s 

(2)  Commutation. — See  post,  "Surrender,  Cancellation,  Commutation  and 
Abandonment,"  IV,  J. 

6.  Rene;wai.  Premiums. — Renewal  premiums  upon  policies  of  insurance  are 
not  debts  due  to  the  insurers,  and  not  collectible  as  debts.^^ 

F.  Property  and  Interest  Covered — 1.  Enumerated  Interest. — A  con- 
tract of  fire  insurance  covers  all  the  interests  of  the  insured  in  the  property  which 
are  enumerated  in  the  policy  as  insured.^^ 

2.  Interest  Intended  to  Be  Protected. — Having  issued  a  policy  on  certain 
goods  with  notice  that  it  was  intended  to  cover  the  interest  of  certain  railroad 
companies,  the  insurance  company  is  estopped  from  asserting  that  the  policy 
was  intended  to  protect  only  the  legal  owners  of  the  goods.^^ 


at  all;  and  the  policy  became  forfeited  and 
ended  without  any  fault  attributable  to 
either  of  the  parties.  Insurance  Co.  v. 
Eggleston,  96  U.  S.  572,  579,  24  L-  Ed. 
841. 

48.  What  is  equitable  value. — New 
York  Life  Ins.  Co.  v.  Statham,  93  U.  S. 
24,    23    L.    Ed.    789. 

"In  estimating  the  equitable  value  of  a 
policy,  no  deduction  should  be  made 
from  the  precise  amount  which  the  calcu- 
lations give,  as  is  sometimes  done  where 
policies  are  voluntarily  surrendered,  for 
the  purpose  of  discouraging  such  sur- 
renders; and  the  value  should  be  taken  as 
of  the  day  when  the  first  default  occurred 
in  the  payment  of  the  premium  by  which 
the  policy  became  forfeited.  In  each  case 
the  rates  of  mortality  and  interest  used 
in  the  tables  of  the  company  will  form 
the  basis  of  the  calculation."  New  York 
Life  Ins.  Co.  v.  Statham,  93  U.  S.  24,  36, 
23   L.    Ed.   789. 

The  reserve  fund,  equal  to  this  equi- 
table value,  to  be  appropriated  to  the 
payment  of  his  policy  when  it  falls  due, 
has  grown  out  of  the  premiums  already 
paid.  It  belongs,  in  one  sense,  to  the 
insured  who  has  paid  them,  somewhat  as 
a  deposit  in  a  savings  bank  is  said  to  be- 
long to  the  person  who  made  the  deposit. 
New  York  Life  Ins.  Co.  v.  Statham,  93  U. 
S.   24,   34.    23    L.    Ed.    789. 

"According  to  approved  tables,  a  per- 
son becoming  insured  at  twenty-five  is 
charged  about  twenty  dollars  annual  pre- 
mium on  a  policy  of  one  thousand  dol- 
lars, whilst  a  person  at  forty-five  is 
charged  about  thirtv-eight  dollars.  It  is 
evident,  therefore,  that,  when  the  younger 
Derson  arrives  at  forty-five,  his  policy  has 
become,  by  reason  of  his  previous  pay- 
inents,  of  considerable  value.  Instead  of 
having  to  pay,  for  the  balance  of  his  life, 
thirty-eight  dollars  per  annum,  as  he 
would  if  he  took  out  a  new  policy  on 
which  nothing  has  been  paid,  he  has  only 
to  pay  twentv  dollars.  The  difiference 
Ceighteen  dollars  per  annum  during  his 
life)  is  called  the  equitable  value  of  his 
policy.      The    present   value    of   the   assur- 


ance on  his  life  exceeds  by  this  amount 
what  he  has  yet  .to  pay."  New  York 
Life  Ins.  Co.  v.  Statham,  93  U.  S.  24,  34. 
23   L.   Ed.   789. 

49.  Renewal  premiums. — Manning  v. 
Insurance  Co.,  100  U.  S.  693,  697,  25  l' 
Ed.    761. 

50.  Insurance  Companies  v.  Thompson, 
95  U.   S.  547,  550,  24  L.   Ed.   487. 

Certain  insurance  companies  insured  T. 
&  Co.  against  loss  or  damage  by  fire 
"upon  whiskey,  their  own  or  held  by 
them  on  a  commission,  including  govern- 
rnent  tax  thereon  for  which  they  may  be 
liable."  They  were  so  liable  as  sureties 
on  the  bond  of  the  distiller  in  whose  ware- 
house the  whiskey  was.  The  whiskey  be- 
longed to  them,  and  was  destroyed  by 
fire;  and  the  amount  of  the  loss  apart 
from  the  tax  was  paid  by  the  companies. 
The  tax  was  not  paid;  and,  suit  having 
been  brought  against  T.  &  Co.  on  their 
bond,  the  companies,  although  thereunto 
requested,  declined  to  defend  it.  Judg- 
ment was  rendered  against  T.  &  Co.,  who 
thereupon  gave  in  due  form  a  bond 
which,  under  the  laws  of  Kentucky,  oper- 
ated to  satisfy  the  judgment;  and  they 
brought  this  action  against  the  companies 
for  the  amount  thereof.  Held,  that  the 
policy  was  intended  to  furnish  indemnity 
against  the  liability  of  T.  &  Co.  to  pay 
the  government  tax  on  the  whiskey  as 
well  as  to  insure  the  interest  which,  at 
the  time  of  the  loss,  they  had  as  owners 
of  the  whiskey.  Insurance  Companies  v. 
Thompson,  95  U.   S.   547,  24   L.   Ed.  487. 

If  the  makers  of  this  policv  intended  to 
insure  no  other  interest  of  T.  &  Co.  in 
the  whiskey  than  their  proprietary  in- 
terest, the  interest  which  at  the  time  of 
the  loss  they  had  as  owners  of  the  whis- 
key, the  enumeration  of  the  two  other 
interests  was  useless  and  misleading;  and, 
since  they  insured  it,  it  must  be  presumed 
that  it  was  known  to  the  insurers.  In- 
surance Companies  v.  Thompson,  95  U. 
S.    547,   24    L.    Ed.    487. 

51.  California  Ins.  Co.  v.  Union  Com- 
press Co.,  133  U.  S.  387,  418,  33  L.  Ed. 
730. 
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3.  Goods  Required  to  Be  Written  in  Policy. — Goods  described  by  a  policy 
as  specially  hazardous  and  required,  though  in  a  printed  part,  to  be  written  in  it, 
are  not  described  by  the  general  terms  used  in  the  policy  and  are  not  covered  by 
the  insurance  unless  specially  written  in  the  policy.-^- 

4.  Subsequent  Additions. — A  policy  may  be  so  written  as  to  cover  subse- 
quent additions  to  the  stock  of  goods  or  other  insvired  property,  as  of  the  date 
of  such  addition.^2 

5.  Merchandise  Held  in  Trust,  etc. — A  policy  of  insurance  taken  out  by 
warehouse  keepers,  against  loss  or  damage  by  lire  on  "merchandise,  their  own 
or  held  by  them  in  trust,  or  in  which  they  have  an  interest  or  liability,  contained 
in"  a  designated  warehouse,  covers  the  merchandise  itself,  and  not  merely  the 
interest  or  claim  of  the  warehouse  keepers. '^^  Evidence  is  admissible  to  show 
who  are  the  owners  of  such  property  or  what  parties  are  intended  to  be  in- 
sured.^-^ 

6.  Policy  "on  Account  of  Whom  It  May  Concern,"  etc. — A  policy  in  the 


52.  Steinbach  v.  Insurance  Co.,  13  Wall. 
183,   185,  20  L.   Ed.   615. 

A  policy  of  insurance  required,  though 
in  a  printed  part,  that  fireworks  among 
other  things  should  be  specially  written 
in  it;  otherwise,  they  were  not  to  be  cov- 
■ered  by  the  insurance;  and  added  50  cents 
on  the  $100  as  premium  for  insuring  them. 
Held,  that  evidence  was  rightfully  re- 
fused to  prove  that  they  constituted  "an 
article  in  the  line  of  a  German  jobber 
and  importer,"  the  stock  of  which  sort  of 
dealer  by  a  written  description  had  been 
insured,  with  a  privilege  to  keep  fire- 
crackers. It  was  not  pretended  that  fire- 
works are  included  under  the  name  of 
firecrackers.  But  the  insured  contended 
that  they  are  included  in  the  description 
of  ."other  articles  in  his  line  of  lirsiness." 
The  answer  to  this  is,  that  the  policy  itself 
requires  that  fireworks  shall  be  specially 
written  in  it.  They  are  among  the  goods 
described  as  specially  hazardous,  and  add 
50  cents  on  the  $100  to  the  ordinary  rate 
of  insurance.  t^  is  impossible  to  think 
thej^  are  described  by  the  general  terms 
used  in  the  policy.  The  insurance  was  at 
the  ordinary  rates.  Steinbach  v.  Insur- 
ance  Co.,   13   Wall.    183.   20   L.    Ed.   615. 

53.  Royal  Ins.  Co.  v.  Miller,  199  U.  S. 
353,   50   L.    Ed.   226. 

Sugar  and  molasses  coming  into  a  sugar 
manufactory  upon  a  sugar  plantation,  on 
which  there  was  a  growing  crop,  as  the 
result  of  the  process  of  manufacture  of 
the  growing  crop  therein  carried  on, 
where  the  risk  under  the  policv  was  not 
to  attach  at  the  date  of  the  policy,  but  in 
two  months  and  four  days  thereafter,  is 
covered  by  a  policy  of  insurance  on  "a 
stock  of  sugar  and  molasses  'deposited' 
in  the  sugar  manufactory,"  on  such  es- 
tate. Royal  Ins.  Co.  v.  Miller,  199  U.  S. 
353,  50  L.   Ed.  226. 

54.  Home  Ins.  Co.  v.  Baltimore  Ware- 
house Co.,  93  U.  S.  527.  23  L.  Ed.  868. 

Goods  described  in  a  policy  as  "mer- 
chandise held  in  trust"  by  warehousemen, 
are  goods  intru'^ted  to  them  for  keeping. 
^he  nhrqee.  "held  in  trust,"  is  to  be  im- 
•derstood   in    its   mercantile    sense.      Home 


Ins.  Co.  V.  Baltimore  Warehouse  Co.,  93 
U.  S.  527,  23  L.  Ed.  868. 

The  words  "held  by  them  in  trust,"  in 
a  policy  on  cotton,  cannot  properly  be 
limited  to  a  holding  in  trust  inerely  for 
an  absolute  owner,  when  it  clearly  appears 
that  railroad  companies  had  an  insurable 
interest  in  the  cotton  and  the  plantiff  held 
the  property  in  trust  exclusively  for  those 
companies.  California  Ins.  Co.  v.  Union 
Compress  Co.,  133  U.  S.  387,  410,  33  L. 
Ed.    730. 

The  words  "held  by  them  in  trust," 
aptly  describe  the  property  of  the  deposi- 
tors. The  warehouse  company  held  mer- 
chandise in  trust  for  their  customers,  not. 
it  is  true,  as  technical  trustees,  but  as 
trustees  in  the  sense  that  the  goods  had 
been  entrusted  to  them.  They  were  not 
empowered  by  their  charter  to  hold  prop- 
erty under  technical  trusts  cognizable 
only  in  equity  Hence,  when  they  sought 
insurance  or  merchandise  held  by  them  in 
trust,  it  must  have  been  intended  of  such 
as  they  held  in  trust — in  a  mercantile 
sense,  goods  entrusted  to  them  by  the 
legal  owners."  Home  Ins.  Co.  v.  Balti- 
more Warehouse  Co..  93  U.  S.  527,  543, 
23    L.    Ed.    S68. 

55.  Evidence  of  ownership. — California 
Ins.  Co.  f.  Union  Cmnpress  Co.,  133  U. 
S  387.  409.  33  L-  Ed.  730;  Home  Ins.  Co. 
V  Baltimore  Warehouse  Co.,  93  U.  S.  527, 
542.    23    E.    Ed.    868. 

"The  title  to  cotton  in  the  temporary 
custody  of  a  bailee  for  compression,  for 
which  receipts  or  bills  of  lading  have  been 
given,  is  manifestly  changing  hands  con- 
stantly. The  language  of  the  present 
policy,  insuring  cotton  'their  own  or  held 
by  them  in  trust  or  on  commission,'  ac- 
commodates such  a  state  of  things.  In 
the  present  case,  the  insurance  was  really 
taken  out  by  the  railroad  companies,  and 
that  fact  was  well  known  to  the  agents 
of  the  defendants  at  the  time  the  policy 
was  issued.  The  railroad  companies  had 
an  insurable  interest  in  the  cotton,  and 
to  that  extent  were  the  owners  of  the 
cotton,  which  was  held  in  trust  for  them 
by  the  plaintiff.     Evidence  of  their  owner- 
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name  of  a  specified  party,  "on  account  of  whom  it  may  concern,"  or  with  other 
equivalent  terms,  will  be  applied  to  the  interest  of  the  persons  for  whom  it  was 
intended  by  the  person  who  ordered  it,  provided  the  latter  had  the  requisite  au- 
thority from  the  former,  or  they  subsequently  adopted  it.^^  This  is  the  result, 
though  the  particular  persons  so  intended  are  not  known  to  the  party  who  pro- 
cures the  policy,  or  to  the  underwriters  who  are  bound  by  it.^'' 

Parol  evidence  to  show  who  are  the  owners,  or  who  were  intended  to  be 
insured  thereby  is  admissible.^ ^ 

7.  BI.ANKET  AND  FLOATING  PoiviciEs. — Blanket  and  floating  policies  are  some- 
times issued  to  factors  or  to  warehousemen,  intended  only  to  cover  margins  un- 
insured by  other  policies,  or  to  cover  nothing  more  than  the  limited  interest  which 
the  factor  or  warehouseman  may  have  in  the  property  which  he  has  in  charge. 
In  those  cases,  as  in  all  others,  the  subject  of  the  insurance,  its  nature  and  its 
extent,  are  to  be  ascertained  from  the  words  of  the  contract  which  the  parties 
have  made.'"'^ 

8.  PoiviCY  IN  Name  of  Partner  or  Joint  Owner. — A  policy  in  the  name  of 
one  joint  owner,  "as  property  may  appear"  (without  the  clause  stating  the  in- 
surance to  be  for  the  benefit  of  all  concerned),  does  not  cover  the  interest  of  an- 
other joint  owner. *''^ 

9.  Interest  oe  Subsequent  Purchasers  or  Encumbrancers. — See  post, 
"Rights  of  Transferee  or  Encumbrancer  of  Insured   Property,"  IV,   S,    1,  d. 

10.  Evidence. — There  are  cases  in  which  resort  may  be  had  to  parol  evidence 
to  ascertain  the  subject  insured  ;  but  they  are  cases  of  latent  ambiguity.'' ^ 

G.    Risks  and  Causes  of  Loss— 1.    In  General. — To  entitle  an  assured  to 


ship  of  the  cotton  was  admissible.  Home 
Ins.  Co.  V.  Baltimore  Warehouse  Co.,  93 
U.  S.  527,  542,  23  L.  Ed.  868."  California 
Ins.  Co.  V.  Union  Compress  Co.,  133  U. 
S.    387,   409,   33    L-    Ed.   730. 

56.  Hooper  v.  Robinson,  98  U.  S.  528, 
536,  25  L-  Ed.  219;  Sturm  v.  Boker,  150  U. 
S.    312,    333,   37    L.    Ed.    1093. 

As  to  adoption  of  policy,  see  ante, 
"Adoption  of  Insurance  Efifected  by  Un- 
authorized   Party,"    IV,   D,   3. 

Belligerent  property. — See  the  title 
MARINE   INSURANCE. 

57.  Hooper  v.  Robinson,  98  U.  S.  528, 
.^36,  25  L.  Ed.  219;  Hagan  v.  Scottish  Ins. 
Co.,  186  U.  S.  423,  429,  46  L.  Ed.  1229. 
See  the  title  MARINE  INSURANCE. 

"In  1  Phillips  on  Insurance  it  is  stated: 
'Sec.  385.  The  rule,  that  an  insurance  "for 
whom  it  may  concern"  will  avail  in  be- 
half of  the  party  for  whom  it  is  intended, 
does  not  mean  that  any  specific  individual 
must  be  intended.  *  *  *  But  he  may  in- 
tend it  for  whatever  party  shall  prove  to 
have  an  insurable  interest  in  the  specified 
subject,  in  which  case  it  will  be  applicable 
to  the  interest  of  any  person  subsequently 
ascertained  to  have  such  an  insurable  in- 
terest, who  adopts  the  insurance.  Sec. 
388.  One  may  become  a  party  to  the  in- 
surance effected  in  his  behalf,  in  terms 
applicable  to  his  interest,  without  any 
previous  authority  from  him,  by  adopt- 
ing it,  either-  before  or  after  a  loss  has 
taken  place  and  is  known  to  him,  though 
the  loss  may  have  happened  before  the 
insurance  was  made.'  "  Hagan  v.  Scot- 
tish Ins.  Co.,  186  U.  S.  423,  430,  46  L.  Ed. 
1229, 


58.  Parol  evidence  to  show  who  are 
owners. — Hooper  v.  Robinson,  98  U.  S. 
528,  536,   25   L.   Ed.   219. 

"It  is  no  exception  to  the  rule,  that, 
when  a  policy  is  taken  out  expressly  'for 
or  on  account  of  the  owner'  of  the  sub- 
ject insured,  or  'on  account  of  whomso- 
ever it  may  concern,'  evidence  beyond  the 
policy  is  received  to  show  who  are  the 
owners  or  who  were  intended  to  be  in- 
sured thereby.  In  such  cases,  the  words 
of  the  policy  fail  to  designate  the  real 
party  to  the  contract,  and,  therefore,  un- 
less resort  is  had  to  extrinsic  evidence, 
there  is  no  contract  at  all."  Home  Ins. 
Co.  V.  Baltimore  Warehouse  Co.,  93  U.  S. 
527,  542,  23  L.  Ed.  868;  California  Ins.  Co. 
7'.  Union  Compress  Co.,  133  U.  S.  387, 
418,    33    L.    Ed.    730. 

59.  Blanket  and  floating  policies. — 
Home  Ins.  Co.  v.  Baltimore  Warehouse 
Co.,   93   U.   S.   527,   541,  23   L.   Ed.   868. 

60.  Graves  v.  Boston  Marine  Ins.  Co., 
2   Cranch  419,  2   L.   Ed.   324. 

The  interest  of  a  copartnership  cannot 
be  given  in  evidence,  on  an  averment  of 
individual  interest,  nor  an  averment  of 
the  interest  of  a  company  be  supported, 
by  a  special  contract  relating  to  the  in- 
terest of  an  individual.  Graves  v.  Boston 
Marine  Ins.  Co.,  2  Cranch  419,  2  L.  Ed. 
324. 

61.  Home  Ins.  Co.  v.  Baltimore  Ware- 
house Co.,  93  U.  S.  527,  541,  23  L-  Ed. 
868. 

"Evidence  is  properly  receivable  aliunde 
the  policy,  to  explain  the  character  of 
the  interest  insured."  Insurance  Co.  v 
Chase,   5  Wall.   509,  515,  18  L.   Ed.  524. 
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recover  in  an  action  on  a  policy  of  insurance,  the  loss  must  be  occasioned  by  one 
of  the  risks  insured  against.'^^ 

2.  Ordinary  Risks — a.  In  General. — In  all  contracts  of  insurance,  there  is  an 
implied  understanding  or  agreement  that  the  risks  insured  against  are  such  as  the 
thing  insured,  whether  it  is  property,  or  health,  or  life,  is  usually  subject  to,  and 
the   assured  cannot  voluntarily  and  intentionally  vary  them.<*3 

b.  Express  Exceptions. — An  exception  expressly  carved  out  of  a  general 
clause  in  an  insurance  policy  leaves  all  other  cases  within  the  scope  of  the 
clause.^^ 

3.  Loss  OF  Property — a.  Loss  a  Natural  and  Necessary  Consequence  of  Risk 
Insured  against. — The  law  of  insurance  deems  that  to  be  a  loss  within  the  policy, 
which  is  a  natural  and  necessary  consequence  of  the  risk  or  peril  insured 
against.^^ 

b.  Proximate  or  Remote  Cause — (1)  In  General. — It  is  a  well-established 
principle  of  the  common  law,  that  in  all  cases  of  loss,  it  is  to  be  attributed  to  the 
proximate  cause,  and  not  to  the  remote  cause;  this  has  become  a  maxim  to  gov- 
ern cases  arising  under  policies  of  insurance.^^  The  proximate  cause  is  the 
efficient  cause,  the  one  that  necessarily  sets  the  other  causes  in  operation.^^  The 
question  is  not  what  cause  was  nearest  in  time  or  place  to  the  catastrophe.  That 
is  not  the  meaning  of  the  maxim  causa  proxima  non  remota  spectatur.^s  f  ^g 
causes  that  are  merely  incidental,  or  instruments  of  a  superior  or  controlling 
agency,  are  not  the  proximate  causes  and  the  responsible  ones,  though  they  may 
be  nearer  in  time  to  the  result.^^     It  is  only  when  the  causes  are  independent  of 


62.  Risks  and  causes  of  loss. — Swan  v. 
Union  Ins.  Co.,  3  Wheat.  168,  4  L.  Ed. 
361  See,  also,  the  title  MARINE  IN- 
SURANCE. 

63.  Ordinary  risks. — Ritter  v.  Mutual 
Life  Ins.  Co.,  169  U.  S.  139,  157,  42  L.  Ed. 
693;  Waters  v.  Merchants',  etc.,  Ins.  Co., 
11  Pet.  213,  9  L  Ed.  691. 

64.  Express  exception. — Columbia  Ins. 
Co.  V.  Lawrence,  10  Pet.  507,  517,  9  L  Ed. 
512. 

A  clause  in  the  policy  of  insurance  ex- 
cepting certain  specified  risks  out  of  the 
policy  is  strictly  construed  against  the 
insurer,  and  such  exception  will  not  be 
extended  beyond  the  particular  risks  men-' 
tioned.  Yeaton  v.  Fry,  5  Cranch  335,  3 
L    Ed.    117. 

65.  Loss  a  material  and  necessary  con- 
sequence of  risk  insured  against. — Peters 
V.  Warren  Ins.  Co.,  14  Pet.  99,  10  L  Ed. 
371. 

66.  Proximate  or  remote  cause. — 
Waters  v.  Merchants',  etc.,  Ins.  Co.,  11 
Pet.  213,  9  L  Ed.  691. 

The  rule  that  underwriters  are  liable 
only  for  losses  arising  from  the  proxi- 
mate cause  of  the  loss,  and  not  for  losses 
arising  from  a  remote  cause,  not  imme- 
diately connected  with  the  peril,  is  cor- 
rect, when  it  is  understood  and  applied  in 
its  true  sense;  and  as  such,  it  has  been 
repeatedly  recognized  in  the  federal  su- 
preme court.  Peters  v.  Warren  Ins.  Co., 
14  Pet.  99,  10  L.   Ed.   371. 

67.  Insurance  Co.  v.  Boon,  95  U.  S. 
117,  130,  24  L.  Ed.  395;  The  G.  R.  Booth, 
171  U.  S.  450,  456,  43  L  Ed.  234.  See, 
also,  Insurance  Co.  v.  Transportation  Co., 
12  Wall.    194,   20   L    Ed.   378. 

"'When  there  is  no  order  of  succession 


in  time,  when  there  are  two  concurrent 
causes  of  a  loss,  the  predominating  effi- 
cient one  must  be  regarded  as  the  proxi- 
mate, when  the  damage  done  by  each  can- 
not be  distinguished.'  *  *  *  'And  certainly 
that  cause  which  set  the  other  in  motion, 
and  gave  to  it  its  efficiency  for  harm  at 
<'ie  time  of  the  disaster,  must  rank  as 
predominant.'  Insurance  Co.  v.  Trans- 
portation Co.,  12  Wall.  194,  199,  20  L  Ed. 
378."  The  G.  R.  Booth,  171  U.  S.  450,  456, 
43  L   Ed.  234. 

In  marine  insurance. — See  the  titk  MA- 
RINE  INSURANCE. 

68.  Insurance  Co.  v.  Boon,  95  U.  S.  117, 
130,  24  L  Ed.  395;  The  G.  R.  Booth,  171 
U.    S.    450,    456,    43    L    Ed.    234. 

69.  Insurance  Co.  v.  Boon,  95  U.  S. 
117,  130,  24  L  Ed.  395;  The  G.  R.  Booth, 
171  U.   S.   450,   456,  43  L   Ed.   234. 

"The  proximate  cause  *  *  *  jg  ^^g 
dominant  cause,  not  the  one  which  is  in- 
cidental to  that  cause,  its  mere  instru- 
ment, though  the  latter  may  be  nearest  in 
place  and  time  to  the  loss,"  The  G.  R. 
Booth,  171  U.  S.  450,  457,  43  L  Ed.  234. 

"Phillips,  in  his  work  on  Insurance,  § 
1097,*  *  *  says,  the  'maxim  causa  proxima 
spectatur  affords  no  help  in  these  cases, 
but  is,  in  fact,  fallacious;  for  if  two  causes 
conspire,  and  one  must  be  chosen,  the 
more  scientific  inquiry  seems  to  be, 
whether  one  is  not  the  efficient  cause,  and 
the  other  merely  instrumental  or  merely 
incidental,  and  not  which  is  nearer  in 
place  or  time  to  the  consummation  of  the 
catastrophe.'  And  again,  in  §  1132:  'In 
case  of  the  concurrence  of  different 
causes,  to  one  of  which  it  is  necessary  to 
attribute  the  loss,  it  is  to  be  attributed  to 
the   efficient  predominating  peril,   whether 
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each  other  that  the  nearest  is,  of  course,  to  be  charged  with  the  disasterJ"  The 
inquiry  must  always  be  whether  there  was  any  intermediate  cause,  disconnected 
from  the  primary  fault,  and  self -operating,  which  produced  the  injuryJ^  One  of 
the  most  valuable  of  all  the  criteria  by  which  to  distinguish  the  remote  from  the 
proximate  cause  of  damage  is  to  ascertain  whether  any  new  cause  has  in- 
tervened between  the  fact  accomplished  and  the  alleged  cause.  If  a  new  force  or 
power  has  intervened,  of  itself  sufficient  to  stand  as  the  cause  of  the  misfor- 
tune, the  other  must  be  considered  as  too  remote  J  ^ 

The  words  "direct  loss  or  damage  by  fire,"  in  a  policy  of  fire  insurance, 
mean  loss  or  damage  occurring  directly  from  fire  as  the  destroying  agency,  in 
contradistinction  to  the  remoteness  of  fire  as  such  agency.  Remoteness  of 
agency  is  the  explosion  of  gunpowder,  gases  or  chemicals,  caused  by  fire ;  the  ex- 
plosion of  steam  boilers;  the  destruction  of  buildings  to  prevent  the  spread  of 
fire,  or  their   destruction  through  the  falling  of  burning  walls;  and  so  forth.^^ 

(2)  Damage  by  Water  Thrown  on  by  Human  Agency. — Damage  done  by 
water  thrown  on  by  human  agency  to  put  out  a  fire  is  considered  a  direct  conse- 
quence of  the  fire.''''* 

(3)  Loss  Occasioned  by  Mere  Fault  or  Negligence  of  Assured,  His 
Servant,  Tenant,  etc. — In  relation  to  insurance  against  fire  on  land,  the  doc- 
trine that  loss  occasioned  by  the  mere  fault  or  negligence  of  the  assured,  or  his 
servants,  tenants,  etc.,  unaffected  by  fraud  or  design,  are  within  the  protection  of 
the  policy,  and  as  such,  are  recoverable  from  the  underwriters,  has  prevailed  for 
a  great  length  of  time.  This  doctrine  is  fully  established  both  in  England  and 
America.'^  ^ 


it  is  or  is  not  in  activity  at  the  consumma- 
tion of  the  disaster.' "  Insurance  Co.  v. 
Boon,  95  U.  S.  117,  130,  24  L-  Ed.  395. 

"The  efficient  cause,  the  one  that  set 
others  in  motion,  is  the  cause  to  which 
the  loss  is  to  be  attributed,  though  the 
other  causes  may  follow  it  and  operate 
more  immediately  in  producing  the  dis- 
aster." Insurance  Co.  v.  Boon,  95  U.  S. 
117,  131,  24  L.  Ed.  395;  The  G.  R.  Booth, 
171  U.  S.  450,  454,  43  L.  Ed.  234;  Insur- 
ance Co.  V.  Tweed,  7  Wall.  44,  19  L. 
Ed.  65. 

70.  Insurance  Co.  v.  Boon,  95  U.  S. 
117,  130,  24  L.  Ed.  395;  The  G.  R.  Booth, 
171  U.   S.   450,  456,  43   L.   Ed.   234. 

71.  The  G.  R.  Booth,  171  U.  S.  450,  457, 
43  L.  Ed.  234,  quoting  from  Milwaukee, 
«tc.,  R.  Co.  V.  Kellogg,  94  U.  S.  469,  24 
L.   Ed.  256. 

72.  Criteria. — Insurance  Co.  v.  Tweed, 
7  Wall.  44,  19  L.  Ed.  65;  The  G.  R.  Booth, 
171  U.  S.  450,  454,  43  L.  Ed.  234;  Wash- 
ington, etc.,  R.  Co.  V.  Hickey,  166  U.  S. 
521,  527,  41  L.   Ed.  1101. 

73.  California  Ins.  Co.  v.  Union  Com- 
press Co.,  133  U.  S.  387,  415,  33  L.  Ed. 
730.  See  post,  "Loss  Arising  from  Ex- 
plosions,"   IV,   G,   3,   b,    (4). 

74.  Damage  by  water  thrown  on  by 
human  agency.— The  G.  R.  Booth,  171  U. 
S.    450.    461,    43    L.    Ed.    234. 

"  'Often,  in  case  of  a  fire,  much  of  the 
destruction  is  caused  by  water  applied  in 
efforts  to  extinguish  the  flames;  yet,  it  is 
not  doubted  all  that  destruction  is  caused 
"by  the  fire,  and  insurers  against  fire  are 
liable  for  it.'  Insurance  Co.  v.  Boon,  95 
TT.  S.  117.  131.  24  L.  Ed.  395."  The  G.  R. 
Booth,  171  U.  S.  450,  461,  43  L.  Ed.  234. 


75.  Loss  occasioned  by  mere  fault  or 
negligence  of  assured,  his  servant,  tenant, 

etc.— Waters  v.  Merchants',  etc..  Ins  Co' 
11  Pet.  213,  9  L.  Ed.  691;  Columbia  Ins. 
Co.  V.  Lawrence,  10  Pet.  507,  9  L.  Ed.  512 
See,  also,  Ritter  v.  Mutual  Life  Ins  Co' 
169  U.   S.   139,   153,  42  L.   Ed.   693. 

"It  seems  generally  conceded,  that  in 
the  case  of  insurance  against  fire  on  land, 
negligence  of  servants,  or  of  the  tenant,  is 
no  defense,  nor  of  the  proprietor,  unless 
of  such  a  character  as  to  sustain  the  im- 
putation of  fraud  or  design."  Patapsco 
Ins.  Co.  V.  Coulter,  3  Pet.  222  237  7  L 
Ed.   659. 

"There  is  nothing  unreasonable,  unjust 
or  inconsistent  with  public  policy,  in  al- 
lowing the  assured  to  insure  himself 
against  all  losses,  from  any  perils  not  oc- 
casioned by  his  own  personal  fraud." 
Waters  v.  Merchants,'  etc.,  Ins.  Co  11 
Pet.   213,   221,  9   L.   Ed.   691. 

"A  loss  by  fire,  occasioned  by  the  mere 
fault  and  negligence  of  the  assured,  or 
his  servants  or  agents,  and  without  fraud 
or  design,  is  a  loss  within  the  policy,  upon 
the  general  ground  that  the  fire  is  the 
proximate  cause  of  the  loss;  and  also  upon 
the  ground  that  the  express  exceptions  in 
policies  against  fire  leave  this  within  the 
scope  of  the  general  term  of  such  poli- 
cies." Columbia  Ins.  Co.  t;.  Lawrence,  10 
Pet.  507,  9  L.  Ed.  512;  Orient  Ins.  Co.  v. 
Adams,  123_  U.  S.  67,  72,  31  L.  Ed.  63. 

"Indeed,  if  such  losses  were  not  within 
such  policies,  the  indemnity  against  such 
risks  would  be  practically  of  little  im- 
portance; since  much  the  larger  number 
of  fires  of  this  sort  may  be  traced  back 
to    some    negligence,    slight    or   otherwise, 
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Negligence  of  Common  Carrier. — See  ante,  "Common  Carriers,"  IV,  D,  2». 
b,  (2),  (h),  dd. 

(4)  Loss  Arising  from  Explosions. — Under  a  policy  providing  that  the  insurer 
shall  not  be  liable  for  loss,  which  occurred  by  means  of  fire  from  an  explosion, 
a  loss  by  fire  of  which  an  explosion  was  the  proximate  cause,  is  within  the  ex- 
ception. But  if  a  new  or  intervening  cause  occurred  between  the  explosion  and 
the  burning,  sufficient  of  itself  to  stand  as  the  cause  thereof,  the  explosion  must 
be  considered  as  too  remote,  and  the  insurer  is  liable  for  the  lossJ'^ 

The  word  "explosion"  as  used  in  an  exception  in  a  fire  insurance  policy  of 
a  loss  occurring  from  explosion,  means  an  explosion  in  the  ordinary  and  popular 


of  the  members  of  families.  The  language 
of  fire  policies,  too,  abundantly  justifies 
this  conclusion,  upon  the  common  prin- 
ciples of  interpretation.  The  under- 
writers agree  to  pay  'all  loss  or  damage,' 
which  the  assured  may  sustain  by  fire 
upon  the  property  insured;  but  they  ex- 
cept from  his  general  liability  any  loss  or 
damage  sustained  by  fire  'that  may  hap- 
pen or  take  place  in  consequence  of  *  *  *; 
and  the  fundamental  rules  also  exclude 
losses  by  earthquakes  and  hurricanes.  The 
exception,  then,  may  fairly  be  construed 
to  leave  all  other  losses,  except  fraudu- 
lent losses,  within  the  reach  of  the  policy, 
upon  the  known  maxim  of  law,  that  an 
exception  expressly  carved  out  of  a  gen- 
eral clause,  leaves  all  other  cases  within 
the  scope  of  the  clause."  Columbia  Ins. 
Co.  V.  Lawrence,  10  Pet.  507,  517,  9  L.  Ed. 
512.  See  post,  "Fraud  or  Criminal  Mis- 
conduct of  Assured,"  IV,  G,  3,  c. 

Marine    insurance. — See    the    title    MA- 
RINE  INSURANCE. 

76.  Loss  arising  from  explosions. — In- 
surance Co.  V.  Tweed,  7  Wall.  44,  19  L. 
Ed.  65;  The  G.  R.  Booth,  171  U.  S.  450, 
454,  43  L  Ed.  234;  Washington,  etc.,  R. 
Co.  V.  Hickey,  166  U.  S.  521,  527,  41  L. 
Ed.  1101;  Scheffer  v.  Railroad  Co.,  105  U. 
S.  249,  257,  26  L.  Ed.  1070;  Insurance  Co. 
T.  Boon,  95  U.  S.  117,  131,  24  L.  Ed.  395. 
In  a  fire  insurance  policy  providing  that 
the  insurer  should  not  be  liable  for  loss 
by  fire  from  explosion,  the  terms  fire  from 
explosion  included  a  fire  of  cotton  in  a 
warehouse,  and  ignited  from  the  explosion 
of  another  warehouse,  situated  directly 
across  a  street,  which  threw  down  the 
walls  of  the  first  warehouse,  scattered 
combustible  materials  in  the  street,  and 
resulted  in  an  extensive  conflagration, 
embracing  several  squares  of  buildings, 
and  among  them  the  warehouse  where  the 
cotton  was  stored,  which,  with  it,  was 
wholly  consumed.  The  fire  was  not  com- 
municated from  the  warehouse  where  the 
explosion  took  place  directlj^  to  the  ware- 
house where  the  cotton  was,  but  came 
more  immediately  from  a  third  building 
which  was  itself  fired  by  the  explosion. 
Wind  was  blowing  (with  what  force  did 
not  appear)  from  this  third  building  to 
the  one  in  w-hich  the  cotton  was  stored,!. 
But  the  whole  fire  was  a  continuous 
affair  from  the  explosion,  and  under  full. 
headway   in   about    half   an    hour.      Insur- 


ance   Co.    V.    Tweed,    7    Wall.    44,    19   L- 
Ed.   65. 

The  fact  that  the  explosion  caused  a 
fire  in  another  building  first,  and  that  the  , 
fire  was  carried  by  the  wind  from  that 
building  to  the  building  in  question  and 
not  from  the  building  in  which  the  ex- 
plosion occurred,  supplies  no  new  force 
of  power  which  caused  the  burning.  The 
fire,  in  other  words,  occurred  by  means 
of  the  explosion,  and  no  new  cause  could 
be  said  to  have  intervened  simply  because 
the  premises  insured  were  burned  by  the 
fire  communicated  from  a  third  building. 
Nor  can  the  accidental  circumstances  that 
the  wind  was  blowing  in  a  direction  to 
favor  the  progress  of  the  fire  towards  the 
building  in  question  be  considered  a  new 
cause.  Insurance  Co.  v.  Tweed,  7  Wall. 
44,  19  L.  Ed.  65;  The  G.  R.  Booth,  171 
U.  S.  450,  454,  43  L.  Ed.  234;  Washington, 
etc.,  R.  Co.  V.  Hickey,  166  U.  S.  521,  537, 
41  L.  Ed.  1101.  See,  also.  Insurance  Co.. 
V.  Boon,  95  U.  S.  117,  131,  24  L.  Ed.  395. 

Insurance  Co.  v.  Tweed,  7  Wall.  44,  19 
L.  Ed.  65,  went  to  the  verge  of  the  sound 
doctrine  in  holding  the  explosion  to  be- 
the  proximate  cause  of  the  loss  of  the 
building;  but  it  rested  on  the  ground  that 
no  other  proximate  cause  was  found. 
ScheflFer  v.  Railroad  Co.,  105  U.  S.  249, 
251,   26   L.    Ed.    1070. 

Loss  in  collisions  arising  from  ex- 
plosions.— A  policy,  issued  to  an  express 
company,  insuring  goods  and  merchandise 
in  its  care  for  transportation  while  on 
board  cars  or  other  conveyances,  con- 
tained the  following  provision:  "It  is  a 
further  condition  of  this  insurance,  that 
no  loss  is  to  be  paid  in  case  of  collision, 
except  fire  ensue,  and  then  only  for  the 
loss  and  damage  by  fire.  And  that  no 
loss  is  to  be  paid  arising  from  petroleum 
or  other  explosive  oils."  Certain  goods 
in  the  possession  of  the  company,  and  in 
the  course  of  transportation  by  it,  were  in 
an  express  freight  car,  forming  part  of  a 
railway  train,  which  collided  with  another 
train  composed  inainly  of  oil  cars  loaded 
with  petroleum.  Immediately  upon  the 
collision,  the  petroleum  burst  into  flames, 
which  enveloped  and  destroyed  the 
freight  car  and  the  goods.  Held,  that  the 
loss  thereby  sustained  by  the  express 
company  was  not  covered  by  the  policy. 
Insurance  Co,_  7'.  Express  Co.,  95  U.  Sw 
C27,  24  L..  Ed.  42S. 


INSURANCE. 


137 


sense  of  that  word,  not  what  scientific  men  would  define  to  be  an  explosion,  but 
what  the  ordinary  man  would  understand  to  be  meant  by  that  word.'^^ 

(5)    Collision.— See  ante,  "Loss  Arising  from  Explosions,"  IV,  G,  3,  b,   (4). 
See  the  title  Marine  Insurance. 

_  (6)  Loss  Occasioned  by  Invasion,  Rebellion,  Riot,  etc. — Under  a  policy  pro- 
viding that  loss  or  damage  occasioned  by  or  connected  with  any  invasion,  foreign 
enemy,  rebellion,  insurrection,  riot,  civil  commotion,  military  or  usurped  power 
or  martial  law  within  the  country  or  locality  in  which  the  property  is  situated, 
a  loss  of  which  any  invasion,  military  power,  etc.,  was  the  proximate  cause,  is 
within  the  exception."^ ^ 


77.  The  word  "explosion." — Mitchell  v. 
Potomac  Ins.  Co.,  183  U.  S.  42,  52,  46  L. 
Ed.  74. 

A  hghted  match  is  not  a  "fire"  within 
the  meaning  of  a  policy  of  fire  insurance 
which  excepted  the  damages  caused  by 
explosions  from  the  risks  assumed  by  the 
company,  so  as  to  cover  damages  result- 
ing from  an  explosion  which  occurred 
from  contact  of  escaping  gasoline  vapor 
with  a  lighted  match.  ]\Iitchell  v.  Po- 
tomac Ins.  Co.,  183  U.  S.  42,  52,  46  L. 
Ed.   74. 

A  policy  of  fire  insurance  upon  a  stock 
of  goods  in  a  retail  store  contained  the 
condition  that  the  company  should  not  be 
liable  for  loss  caused  by  explosion  of  any 
kind  unless  fire  ensues,  and  then  for  the 
loss  or  damage  by  fire  only.  Attached 
to  the  policy  was  a  written  privilege  to 
keep  upon  the  premises  a  specified  -num- 
ber of  barrels  of  gasoline.  A  fire  due  to 
an  explosion  caused  by  a  match  lighted 
and  held  by  an  employee  of  the  assured 
coming  in  contact  with  the  escaping  gaso- 
line vapor,  took  place.  It  was  held  that 
such  loss  is  not  covered  by  such  written 
clause  permitting  the  keeping  of  a  lim- 
ited quantity  of  gasoline.  Mitchell  v. 
Potomac  Ins.  Co.,  183  U.  S.  42,  46  L. 
Ed.   74. 

The  plaintiff  alleged  that  the  court 
erred  in  charging  the  jury  at  the  request 
of  the  defendant  in  substance:  (1)  If  the 
loss  was  caused  solely  by  an  explosion  or 
ienition  of  explosive  matter,  not  caused 
by  a  precedent  fire,  the  plaintifif  cannot 
recover.  (2)  If  an  explosion  occurred 
from  contact  of  escaping  vapor  with  a 
match  lighted  and  held  by  an  employee 
of  the  plaintifif,  and  the  loss  resulted 
solely  from  such  explosion,  the  verdict 
must  be  for  the  defendant.  It  was  held 
that  each  instruction  was  correct.  "A 
loss  occurring  solely  from  an  explosion 
not  resulting  from  a  preceding  fire  is 
covered  by  the  exception  in  the  policy. 
And  an  explosion  which  occurred  from 
contact  of  escaping  vapor  with  a  lighted 
match,  under  the  facts  stated,  would  also 
plainly  come  within  the  exception  of  the 
policy."  Mitchell  z'.  Potomac  Ins.  Co., 
183    U.    S.    42,    51,   46   L.    Ed.    74. 

78.  Loss  occasioned  by  invasion,  re- 
bellion, riot,  etc. — Royal  Ins.  Co.  v.  Mar- 
tin, 192  U.  S.  149,  162,  48  L.  Ed.  385; 
Insurance    Co.  v.    Boon,  95   U.   S.   117,   24 


L.   Ed.  395.     See,  also,  Columbia  Ins.   Co. 
V.  Lawrence.  10  Pet.  507,  517,  9  L.  Ed.  512. 

A  fire  insurance  policy  provided  that  it 
should  not  cover  "loss  or  damage  by  fire 
happening  during  the  existence  of  any  in- 
vasion, foreign  enemy,  rebellion,  insurrec- 
tion, riot,  civil  commotion,  military  or 
usurped  power,  or  martial  law  within  the 
country  or  locality  in  which  the  property 
is  situated,  unless  proof  be  made  to  the 
satisfaction  of  the  directors,  that  such  loss 
was  not  occasioned  by  or  connected  with, 
but  occurred  from  a  cause  or  causes  in- 
dependent of  the  existence  of  such  in- 
vasion," etc.  It  was  held  that  the  above 
words  mean  that  the  policy  covered  loss 
by  fire  occurring  during  the  existence  of 
(if  not  occasioned  by  nor  was  connected 
with)  any  invasion,  etc.,  in  the  general 
locality  where  the  property  insured  was 
situated.  Royal  Ins.  Co.  v.  Martin,  192 
U.    S.    149,  48   L.    Ed.   385. 

"In  Insurance  Co.  v.  Boon,  95  U.  S. 
117,  24  L.  Ed.  395,  a  policy  of  insurance 
against  fire,  issued  during  the  war  of  the 
rebellion,  for  one  year,  upon  goods  in  a 
store  in  the  city  of  Glasgow  in  the  state 
of  Missouri,  provided  that  the  insurers 
should  not  be  liable  for  'any  loss  or  dam- 
age by  fire  which  may  happen  or  take 
place  by  means  of  any  invasion,  insurrec- 
tion, riot  or  civil  commotion,  or  of  any 
military  or  usurped  power.'  The  city  of 
Glasgow,  being  occupied  as  a  military 
post  by  the  United  States  forces,  was  at- 
tacked by  a  superior  armed  force  of  the 
rebels  and  defended  by  the  United  States 
forces;  and  during  the  battle  the  com- 
mander of  these  forces,  upon  its  becoming 
apparent  that  the  city  could  not  be  suc- 
cessfully defended,  and,  in  order  to 
prevent  military  stores,  which  had  been 
placed  in  the  city  hall,  from  falling  into 
the  hands  of  the  rebels,  caused  them  to 
be  destroyed  by  burning  the  city  hall; 
and  the  fire,  spreading  from  building  to 
building,  through  three  intermediate 
buildings,  to  that  containing  the  goods 
insured,  destroyed  them.  This  court  held 
that  the  loss  was  within  the  exception  in 
the  policy,  because  the  rebel  military 
power  was  the  predominating  and  operat- 
ing cause  of  the  fire."  The  G.  R.  Booth, 
171   U.   S.  450,  456,  43    L.   Ed.  234. 

In  Insurance  Co.  v.  Boon,  95  U.  S.  117^ 
24  L.  Ed.  395,  the  court  said:  "'The  con- 
clusion  is   inevitable,   that    the   fire   which 
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(7)  Loss  by  Earthquakes  and  Hurricane. — The  fundamental  rules  also  exclude 
losses  by  earthquakes  and  hurricanes  J » 

c.  Fraud  or  Criminal  Misconduct  of  Assured. — Upon  principles  of  public  pol- 
icy and  morals,  the  fraud,  or  the  criminal  misconduct  of  the  assured,  is,  in  con- 
tracts of  marine  or  of  fire  insurance,  an  implied  exception  to  the  liability  of  the 
insurer.^^ 

4.  Life  Insurance — a.  Intentional  Self-Destruction — (1)  Suicide. — The 
death  of  the  assured,  if  directly  and  intentionally  caused  by  himself,  when  in 
sound  mind,  is  not  a  risk  intended  to  be  covered  or  which  can  legally  be  covered 
by  a  policy  of  life  insurance.  A  policy  of  life  insurance  is  avoided  when  the  as- 
sured in  sound  mind  intentionally  takes  his  own  life  and  this  irrespective  of  the 
question  whether  there  was  a  stipulation  in  the  policy  to  that  effect  or  not.^i 


caused    the    destruction    of    the    plaintiffs' 
property    happened     or     took     place,     not 
merely   in   consequence   of,   but   by   means 
of,    the    rebel    invasion    and    military    or 
usurped   power.      The   fire   occurred   while 
the  attack  was   in   progress,   and  when   it 
was   about   being   successful.      The    attack, 
as   a  cause,  never   ceased   to   operate  until 
the  loss  was  complete.     It  was  the  causa 
causans     which     set     in     operation     every 
agency    that    contributed    to    the    destruc- 
tion.      It    created    the    military    necessity 
for  the   destruction  of  the   military  stores 
in  the  city  hall,  and  made  it  the  duty  of 
the    commanding    officer    of    the    federal 
forces   to   destroy   them.      His   act,   there- 
fore, in  setting  fire   to  the  city  hall,  was 
directly    in    the    line    of    the    force    set    in 
motion     by     the     usurping     power.'      In- 
surance   Co.    V.    Boon,    95    U.    S.    117,    133, 
24  L.  Ed.  395.     'The  court  below  regarded 
the    action    of   the    United    States    military 
authorities   as   a   sufficient   cause   interven- 
ing   between    the    rebel    attack    and    the 
destruction  of  the  plaintiffs'  property,  and 
therefore    held    it    to    be    the    responsible 
proximate    cause.      With    this    we    cannot 
concur.     *     *     *     In  the  present  case,  the 
burning   of   the    city   hall    and   the   spread 
of  the  fire  afterwards  was  not  a  new  and 
independent    cause    of   loss.      On   the   con- 
trary,   it    was    an    incident,    a    necessary 
incident    and    consequence,    of    the    hostile 
rebel   attack   on   the   town — a   military  ne- 
cessity caused  by  the  attack.     It  was  one 
of   a  continuous   chain   of   events   brought 
into  being  by  the  usurped  military  power 
— events  so  linked  together  as  to  form  one 
continuous      whole.'      Insurance      Co.      v. 
Boon,    95   U.    S.    117,    133,   24   L.    Ed.    395." 
The    G.     R.     Booth,    171    U.     S.    450,    457, 
43  L.  Ed.  234. 

Question  for  jury. — "Whether  there  was 
any  substantial  connection  between  the 
fire  and  military  or  other  disturbance  of 
the  kind  specified,  existing  in  the  locality 
where  the  property  was  situated,  was  a 
question  of  fact,  and  it  was  properly  left 
to  the  iury."  Royal  Ins.  Co.  v.  Martin, 
192  U.    S.   149,    163,   48   L.    Ed.    385. 

79.  Loss  by  earthquakes  and  hurricanes. 
— Columbia  Ins.  Co.  v.  Lawrence,  10  Pet. 
607,  517.  9   L.   Ed.    512. 

80.  Fraud    or    criminal    misconduct    of 


assured. — Ritter  v.  Mutual  Life  Ins.  Co., 
169  U.  S.  139,  159,  42  L.  Ed.  693,  citing 
Waters  v.  Merchants',  etc.,  Ins.  Co.,  li 
Pet.  213,  9   L.   Ed.   691. 

"Fraudulent  losses  are  necessarily  ex- 
-cepted,  upon  principles  of  general  policy 
and  morals;  for  no  man  can  be  permitted, 
in  a  court  of  justice,  to  allege  his  own 
turpitude  as  a  ground  of  recovery  in  a 
suit."  Columbia  Ins.  Co.  v.  Lawrence, 
10  Pet.  507,  517,  9  L-  Ed.  512. 

Voluntary  destruction  by  assured  of 
thing  insured. — "Policies  of  insurance  do 
not  protect  an  assured  against  his  volun- 
tary destruction  of  the  thing  insured." 
Insurance  Co.  v.  Boon,  95  U.  S.  117,  131, 
24   L.    Ed.   395. 

An  assured  cannot  recover  insurance 
money  upon  a  building  that  he  had  will- 
fully fired.  Ritter  v.  Mutual  Life  Ins. 
Co.,  169  U.  S.  139,  156.  42  L.  Ed.  693; 
Burt  V.  Union  Cent.  Life  Ins.  Co.,  187  U. 
S.  362,  366,  47  L.  Ed.  216;  New  York 
Mut.  Life  Ins.  Co.  v.  Armstrong  117  U. 
S.  591,  600,  29  L.  Ed.  997. 

"In  the  case  of  fire  insurance  it  is 
well  settled  that  although  a  policy,  in  the 
usual  form,  indemnifying  against  loss  by 
fire,  may  cover  a  loss  attributable  merely 
to  the  negligence  or  carelessness  of  the 
insured,  unaffected  by  fraud  or  design, 
it  will  not  cover  a  destruction  of  the 
property  by  the  willful  act  of  the  assured 
himself  in  setting  fire  to  it,  not  for  the 
purpose  of  avoiding  a  peril  of  a  worse 
kind  but  with  the  intention  of  simply 
effecting  its  destruction."  Ritter  v. 
Mutual  Life  Ins.  Co.,  169  U.  S.  139,  153, 
42  L.  Ed.  693.  See  ante.  "Loss  Occasioned 
by  Mere  Fault  or  Negligence  of  Assured, 
His  Servants,  Tenants,  etc.,"  IV,  G,  3, 
b,   (3). 

81.  Suicide.— Ritter  v.  Mutual  Life  Ins. 
Co.,  169  U.  S.  139,  160.  42  L.  Ed.  693; 
Burt  V.  Union  Cent.  Life  Ins.  Co.,  187 
U.  S.  362,  366,  47  L.  Ed.  216;  Knights 
Temnlars',  etc..  Indemnitv  Co.  v.  Jorman, 
187  U.   S.  197.  200,  47  L.   Ed.   139. 

Policy  silent  as  to  "suicide." — A  public 
policy,  even  in  the  absence  of  a  pro- 
hibitory statute,  forbids  a  recovery  upon  a 
life  policy,  silent  as  to  suicide,  where  the 
insured,  when  in  sound  mind,  willfully 
and      deliberately      took      his      own      life. 
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(2)  Self -Destruction  When  Insured  Insane.— In  Absence  of  Stipulation 
Exempting  from  Liability.— Where  there  is  no  condition  whatever,  if  the 
self-destruction  takes  place  when  the  insured  is  insane  and  not  accountable  for 
his  acts,  the  rule  arising  from  public  policy  does  not  apply  and  his  representa- 
tives are  entitled  to  the  policy  money.^2 

Stipulations  against  Self-Destruction  in  Policy.— See  post,  "Stipulations 
against  Intentional  Self-Destruction,"  IV,  G,  4,  a,   (3). 


Ritter  v.  Mutual  Life  Ins.  Co.,  169  U.  S. 
139,  154,  43  L.  Ed.  693;  Whitfield  v.  ^tna 
Life  Ins.  Co.,  205  U.  S.  489,  51  L-  Ed. 
895. 

A  policy  stipulating  generally  for  the 
payment  of  the  sum  named  in  it  upon 
the  death  of  the  assured,  should  not  be 
interpreted  as  intended  to  cover  the  event 
of  death  caused  directly  and  intentionally 
by  self-destruction  whilst  the  assured  was 
in  sound  mind,  but  only  death  occurring 
in  the  ordinary  course  of  his  life.  Ritter 
V.  Mutual  Life  Ins.  Co.,  169  U.  S.  139, 
152,  43   L.   Ed.  693. 

Intentional  self-destruction,  the  assured 
being  of  sound  mind,  is  in  itself  a  defense 
to  an  action  upon  a  life  policy,  even  if 
such  policy  does  not,  in  express  words, 
declare  that  it  shall  be  void  in  the  event 
of  self-destruction  when  the  assured  is  in 
sound  mind.  It  is  an  implied  condition 
of  such  a  policy  that  the  assured  will  not 
purposely,  when  in  sound  mind,  take  his 
own  life,  but  will  leave  the  event  of  his 
death  to  depend  upon  some  cause  other 
than  willful,  deliberate  self-destruction. 
Looking  at  the  nature  and  object  of  life 
insurance,  it  cannot  be  suoposed  to  be 
within  the  contemplation  of  either  party 
to  the  contract  that  the  company  shall  be 
liable  upon  its  promise  to  pay,  where  the 
assured,  in  sound  mind,  by  destroying  his 
own  life,  intentionally  precipitates  the 
event  upon  the  happening  of  which  such 
liability  was  to  arise.  Ritter  v.  Mutual 
Life  Ins.  Co.,  169  U.  S.  139,  151,  42  L.  Ed. 
693. 

"It  is  not  contemplated  by  a  policy 
taken  out  by  the  person  whose  life  is  in- 
sured and  stipulating  for  the  payment  of 
a  named  sum  to  himself,  his  executors,  ad- 
ministrators or  assigns,  that  the  company 
should  be  liable,  if  his  death  was  inten- 
tionally caused  by  himself  when  in  sound 
mind.  When  the  policy  is  silent  as  to 
suicide,  it  is  to  be  taken  that  the  subject 
of  the  insurance,  that  is,  the  life  of  the 
assured,  shall  not  be  intentionally  and  di- 
rectly, with  whatever  motive,  destroyed 
by  him  when  in  sound  mind.  To  hold 
otherwise  is  to  say  that  the  occurrence  of 
the  event  upon  the  happening  of  which 
the  company  undertook  to  pay,  was  in- 
tended to  be  left  to  his  ootion.  That 
view  is  against  the  very  essence  of  the 
contract."  Ritter  v.  Mutual  Life  Ins.  Co., 
169  U.  S.  139.  153.  43  L.   Ed.  693. 

Mr;  Justice  Hunt,  delivering  the  opin- 
ion in  Life  Ins.  Co.  v.  Terry,  15  Wall.  580, 
21  L.  Ed.  ?36,  made  an  observation  which 
is  supposed  to  be  favorable  to  the  conten- 


tion that  if  a  policy  is  silent  as  to  suicide 
public  policy  does  not  preclude  a  recovery 
by  the  personal  representative  of  an  as- 
siired  who  took  his  own  life.  He  said-  "In 
il'i"^^?]""/'-  Keystone  Ins.  Co.  (21  Penn. 
466),  the  doctrine  of  Borradaile  v.  Hunter  (5 
Mann.  &  Gr.  639),  was  adopted,  with  the 
confessedly  unsound  addition  that  suicide 
would  avoid  a  policy  although  there  was 
no  condition  to  that  effect  in  the  policy" 
And  Ritter  v.  Mutual  Life  Ins.  Co.,  169  U 
S.  139,  154,  43  L.  Ed.  693,  the  court,  in  ref- 
erence to  their  observation,  said-  "This 
observation  of  the  learned  justice  was  ir- 
relevant to  the  case  before  the  court,  and 
cannot  be  regarded  as  determining  the 
point  in  judgment.  If  it  was  meant  there 
could  be  a  recovery  by  the  personal  rep- 
resentative of  an  assured  who  took  out 
the  policy,  and  who,  in  sound  mind,  took 
his  own  life— the  policy  being  silent  in 
reference  to  suicide — we  cannot  concur  in 
that  view." 

_  A  life  insurance  policy  taken  out  by  the 
msured  for  the  benefit  of  his  estate  is 
avoided  when  he,  in  sound  mind,  inten- 
tionally takes  his  own  life.  Ritter  v  Mu- 
tual Life  Ins.  Co.,  169  U.  S.  139,  42  L.  Ed. 
693;  Burt  v.  Union  Cent.  Life  Ins  Co 
187  U.  S.  363,  366,  47  L.  Ed.  216;  Knights' 
Templars',  etc.,  Indemnity  Co.  v.  Jarman 
187  U.   S.  197,  200,  47  L.  Ed.   139. 

Stipulation  for  payment  if  insured  com- 
mit "suicide." — If  a  Dolicy — taken  out  by 
the  person  whose  life  is  insured,  and  in 
which  the  sum  named  is  made  payable  to 
himself,  his  executors,  administrators  or 
assigns — expressly  provided  for  the  pay- 
ment of  the  sum  stipulated  when  or  if  the 
assured,  in  sound  mind,  took  his  own  life, 
the  contract,  even  if  not  prohibited  by 
statute,  would  be  held  to  be  against  pub- 
lic nolicy,  in  that  it  tempted  or  encour- 
aged the  assured  to  commit  suicide  in  or- 
der to  make  provision  for  those  dependent 
upon  him,  or  to  whom  he  was  indebted. 
The  case  is  not  different  in  principle  if 
such  a  policy  is  silent  as  to  suicide,  and 
the  event  insured  against — the  death  of  the 
assured — is  brought  about  by  his  willful, 
deliberate  act  when  in  sound  mind.  Ritter 
V.  Mutual  Life  Ins.  Co.,  169  U.  S.  139,  154, 
42  L.   Ed.  693. 

82.  Ritter  v.  Mutual  Life  Ins.  Co.,  169 
U.  S.  139,  159,  42  L.  Ed.  693. 

In  the  case  of  a  suicide  by  an  insane 
person,  the  insured  is  guilty  of  no  wrong 
to  the  company,  if  he  is  incapable  of  un- 
derstanding the  moral  consequences  of 
his  own  act,  and  there  is  no  reason  in  law 
or    morals    why    the    companv    should    not 
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(3)  Stipulation  against  Intentional  Sdf-Dcstruction — (a)  Validity. — It  is- 
competent  for  insurer  to  stipulate  against  intentional  self-destruction,  whether  it 
be  the  voluntary  act  of  an  accountable  moral  agent  or  not.^^ 

(b)  Construction  and  Operation — aa.  Construction  of  Words  and  Phrases. — 
The  words  "suicide,"^'*  "die  by  suicide,"^^  "die  by  his  own  hand/'s^  "die  by 
self-inflicted    injuries, ^^    "self-destruction,"^^    "self-destruction   by   his    own    vol- 


pay.  Knights  Templars',  etc.,  Indemnity 
Co.  V.  Jarman,  187  U.  S.  197,  200,  47  L- 
Ed.   139. 

83.  Validity. — Bigelow  v.  Berkshire  Life 
Ins.  Co.,  93  U.  S.  284.  286,  23  L.  Ed.  918. 

84.  Construction  of  words  and  phrases. 
— Bigelow  V.  Berkshire  Life  Ins.  Co.,  93 
U.  S.  284,  23  L.  Ed.  918;  Accident  Ins.  Co. 
V.  Crandal,  120  U.  S.  527,  532,  30  L.  Ed. 
740. 

85.  Bigelow  v.  Berkshire  Life  Ins.  Co., 
93  U.  S.  284,  23  L.  Ed.  918;  Manhattan 
Life  Ins.  Co.  v.  Broughton,  109  U.  S.  121, 
27  L.  Ed.  878;  Connecticut  Mut.  Life  Ins. 
Co.  V.  Akens,  150  U.  S.  468,  474,  37  L.  Ed. 
1148;  Accident  Ins.  Co.  v.  Crandal,  120  U. 
S.  527,  532,  30  L.  Ed.  740. 

The  policies  in  the  cases  of  Life  Ins. 
Co.  V.  Terry,  15  Wall.  580,  21  L.  Ed.  236, 
and  of  Insurance  Co.  v.  Rodel,  95  U.  S. 
232,  241,  24  L.  Ed.  433,  used  the  words 
"die  by  his  c^wn  hand,"  instead  of  which 
the  policy  in  suit  has  the  words  "die  by 
suicide."  But,  for  the  purposes  of  this 
contract,  as  was  observed  in  Life  Ins.  Co. 
V.  Terry,  15  Wall.  580,  591,  21  L.  Ed.  236, 
the  two  expressions  are  equivalent.  Man- 
hattan Life  Ins.  Co.  v.  Broughton,  109  U. 
S.  121,  130,  27  L.  Ed.  878. 

86.  Insurance  Co.  v.  Rodel,  95  U.  S. 
232,  24  L.  Ed.  433;  Connecticut,  etc.,  Ins. 
Co.  V.  Lathrop,  111  U.  S.  612,  28  L.  Ed. 
536;  Life  Ins.  Co.  v.  Terry,  15  Wall.  580, 
21  L.  Ed.  236;  Accident  Ins.  Co.  v.  Cran- 
dal, 120  U.  S.  527,  532,  30  L.  Ed.  740;  Con- 
necticut Mut  Life  Ins.  Co.  v.  Akens,  150 
U.  S.  468,  474,  37  L.  Ed.  1148;  Bigelow  v. 
Berkshire  Life  Ins.  Co.,  93  U.  S.  284,  23 
L.  Ed.  918. 

In  Life  Ins.  Co.  v.  Terry,  15  Wall.  580, 
21  L.  Ed.  236,  the  words  avoiding  the  pol- 
icy were,  "shall  die  by  his  own  hand;" 
and  it  was  held  that  they  referred  to  an 
act  of  criminal  self-destruction,  and  did 
not  apply  to  an  insane  person  who  took 
his  own  life.  Bigelow  v.  Berkshire  Life 
Ins.  Co.,  93  U.  S.  284.  286,  23  L.  Ed.  918. 

87.  Accident  Ins.  Co.  v.  Crandal,  120  U. 
S.   527,  532,  30  L.  Ed.   740. 

88.  Connecticut  Mut.  Life  Ins.  Co.  v. 
Akens.  150  U.  S.  468,  37  L.  Ed.   1148. 

.\  policy  of  life  insurance  was  payable 
in  "thirty  days  after  due  notice  and  satis- 
factory evidence  of  death."  The  clause 
of  exemption  was  in  these  words:  "Sui- 
cide.— The  self-destruction  of  the  insured, 
in  any  form,  except  upon  proof  that  the 
same  is  the  direct  result  of  disease  or  of 
accident  occurring  without  the  voluntary 
act  of  the  insured."  The  death  of  'he  as- 
sured was  the  direct  result  of  taking  poi- 
son when   his   mind   was   so   far   deranged 


as  to  be  unable  to  understand  the  moral 
character  of  his  act,  even  if  he  could  un- 
derstand its  physical  consequences.  It 
was  held  that  the  policy  covers  the  risk. 
Connecticut  Mut.  Life  Ins.  Co.  v.  Akens,. 
150  U.   S.  468,  37  L.   Ed.   1148. 

"In  the  policy  in  suit,  the  clause  of  ex- 
emption is  in  these  words:  'Suicide. — The 
self-destruction  of  the  assured,  in  any 
form,  except  upon  proof  that  the  same  is 
the  direct  result  of  disease  or  of  accident 
occurring  without  the  voluntary  act  of 
the  assured.'  It  was  argued  that  the  word 
'self-destruction.'  as  here  used,  was  mor'" 
comprehensive  than  'suicide,'  and  included 
an  intentional,  though  insane,  killing  of 
one's  self.  But  the  two  words  are  treated 
as  synonymous  in  the  very  clause  in  ques- 
tion, as  well  as  in  the  former  opinions  of 
this  court.  The  act,  whether  describee' 
by  words  of  Saxton  or  of  Latin  origin,  or 
partly  of  the  one  and  partly  of  the  other — 
'dying  by  his  own  hand,'  'self-killing.' 
'self-slaughter,'  'suicide,'  'self-destruction' 
— without  more,  cannot  be  imputed  to  a 
man  who,  by  reason  of  insanity  (as  is 
commonly  said),  'is  not  himself.'  The 
added  words  'in  any  form'  clearly  relate 
only  to  the  inanner  of  killing;  the  word 
'disease,'  unrestricted  by  anything  in  the 
context,  includes  disease  of  the  mind,  as 
well  as  disease  of  the  body;  and  the  con- 
cluding words,  'the  voluntary  act  of  the- 
assured,'  point  to  the  act  of  a  person 
mentally  capable  of  controlling  his  will.. 
The  clause  contains  no  such  significant 
and  decisive  words  as  'die  by  suicide,  sane 
or  insane,'  as  in  Bigelow  v.  Berkshire 
Life  Ins.  Co.,  93  U.  S.  284,  23  L.  Ed.  918, 
or  'by  suicide,  felonious  or  otherwise,, 
sane  or  insane,'  as  in  Travellers'  Ins  Co. 
V.  McConkey,  127  U.  S.  661,  32  L.  Ed. 
308."  Connecticut  Mut.  Life  Ins.  Co.  v.. 
Akens,   150  U.   S.  468,  474,  37  L.   Ed.   1148. 

"This  case  is  governed  by  a  uniform' 
series  of  decisions  of  this  court,  estab- 
lishing that  if  one  whose  life  is  insured 
intentionally  kills  himself  when  his  rea- 
soning faculties  are  so  far  impaired  by  in- 
sanity that  he  is  unable  to  understand  the 
moral  character  of  his  act,  even  if  he  does 
understand  its  physical  nature,  conse- 
quence, and  effect,  it  is  not  a  'suicide,'  or 
'self-destruction,'  or  'dying  by  his  own 
hand,'  within  the  meaning  of  those  words 
in  a  clause  excepting  such  risks  out  of  the 
policy,  and  containing  no  further  words 
expressly  extending  the  exemntion  to 
such  a  case.  Life  Ins.  Co.  v.  Terry,  15 
Wall  580,  21  L.  Ed.  236:  Bigelow  v. 
Berkshire  Life  Ins.  Co.,  93  U.  S.  284,  23  L. 
Ed.  918;  Insurance  Co.  v.  Rodel,  95   \J.  S- 
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-untary  act,"  "self -slaughter,"  "self-killing,"^^  "take  his  own  life,""f^  occurring 
in  stipulation  against   intentional   self -destruction  are  equivalent  terms. 

"Die  by  Suicide  Sane  or  Insane."— See  post,  "Stipulations  Containing 
Words  'Sane  or  Insane,'"  IV,  G,  4,  a,  (3),  (b),  bb,   (bb),  bbb. 

bb.  Operation — (aa)  Where  Insured  Sane. — ^A  provision  avoiding  a  policy  in 
•case  the  insured  should  "die  by  his  own  hand,"  etc.,  applies  only  where  the  ni- 
isured  intentionally  takes  his  own  life,  while  in  possession  of  his  ordinary  rea- 
soning faculties. ^1  If  the  assured,  being  in  the  possession  of  his  ordinary  rea- 
soning faculties,  from  anger,  pride,  jealousy,  or  a  desire  to  escape  from  the  ills 
■of  life,  intentionally  takes  his  own  life,  the  proviso  attaches,  and  there  can  be  no 
recovery. ^2 

(bb)  Insured  Being  Insane — aaa.  Stipulation  Not  Containing  Words  "Sane 
or  Insane." — If  the  death  is  caused  by  the  voluntary  act  of  the  assured,  he  know- 
ing and  intending  that  his  death  shall  be  the  result  of  his  act,  but  when  his  rea- 
soning faculties  are  so  far  impaired  that  he  is  not  able  to  understand  the  moral 
•character,  the  general  nature,  consequences  and  effect  of  the  act  he  is  about  to 
commit,  or  when  he  is  impelled  thereto  by  an  insane  impulse,  which  he  has  not 
the  power  to  resist,  such  death  is  not  within  the  contemplation  of  the  parties  to 
the  contract,  and  the  insurer  is  liable. ^^ 


■232,  24  L.  Ed.  433;  Manhattan  Life  Ins. 
Co.  V.  Broughton,  109  (J.  S.  121,  27  L.  Ed. 
878;  Connecticut,  etc.,  Ins.  Co.  v.  Lathrop, 
111  U.  S.  612,  28  L.  Ed.  536;  Accident  Ins. 
€o.  V.  Crandal,  120  U.  S.  527,  30  L.  Ed. 
740."  Connecticut  Mut.  Life  Ins.  Co.  v. 
Akens,  150  U.  S.  468,  473,  37  L.   Ed.   1148. 

89.  Accident  Ins.  Co.  v.  Crandal,  120  U. 
S.  527,  532,  30  L.  Ed.  740;  Connecticut 
Mut.  Life  Ins.  Co.  v.  Akens,  150  U.  S. 
468,  474,  37  L.  Ed.  1148. 

90.  Life  Ins.  Co.  v.  Terry,  15  Wall.  580, 
'21   L.   Ed.  236. 

91.  Where  insured  sane. — Life  Ins.  Co. 
-7^.  Terry,  15  Wall.  580,  21  L.  Ed.  236; 
Knights  Templars',  etc..  Indemnity  Co.  v. 
Jarman,  187  U.  S.  197,  200,  47  L.  Ed.  139; 
Connecticut  Mut.  Life  Ins.  Co.  v.  Akens, 
150  U.  S.  468,  474,  37  L-  Ed.  1148.  See, 
also,  Accident  Ins.  Co.  v.  Crandal,  120  U. 
S.   527,  532,  30  L.   Ed.  740. 

92.  Manhattan  Life  Ins.  Co.  v.  Brough- 
ton, 109  U.  S.  121,  129,  27  L.  Ed.  878;  Rit- 
ter  V.  Mutual  Life  Ins.  Co.,  169  U.  S.  139, 
149,  42  L.  Ed.  693;  Life  Ins.  Co.  v.  Terry, 
15  Wall.  580,  590,  591,  21  L.  Ed.  236;  In- 
■surance  Co.  v.  Rodel,  95  U.  S.  232,  24  L. 
Ed.  433. 

93.  Stipulation  not  containing  words 
■"sane  or  insane." — Manhattan  Life  Ins. 
Co.  V.  Broughton,  109  U.  S.  121,  129,  27  L. 
Ed.  878;  Knights  Templars,'  etc.,  Indem- 
nity Co.  V.  Jarman,  187  U.  S.  197,  200,  47 
L.  Ed.  139;  Life  Ins.  Co.  v.  Terry,  15 
Wall.  590,  591,  21  L.  Ed.  236;  Insurance 
Co.  V.  Rodel,  95  U.  S.  232,  24  L.  Ed.  433; 
Ritter  v.  Mutual  Life  Ins.  Co.,  169  U.  S. 
139,    149,    42    L.    Ed.    693. 

A  provision  in  a  policy  of  life  insur- 
ance that  it  shall  be  void  if  the  assured 
""shall  die  by  suicide,"  or  "shall  die  by 
his  own  hand,"  etc.,  not  containing  the 
words  "sane  or  insane,"  does  not  include 
a  self-killing  by  an  insane  person,  whether 
his  unsoundness  of  mind  is  such  as  to 
prevent  hini  from  understanding  f'^'e 
■physical   nature   and   consequences    of    his 


act,  or  only  such  as  to  prevent  him,  while 
foreseeing  and  premeditating  its  physical 
consequences,  from  understanding  its 
moral  nature  and  aspect.  Accident  Ins. 
Co.  V.  Crandal,  120  U.  S.  527,  531,  30  L,. 
Ed.  740;  Life  Ins.  Co.  v.  Terry,  15  Wall. 
580,  21  L.  Ed.  236;  Bigelow  v.  Berkshire 
Life  Ins.  Co.,  93  U.  S.  284,  23  L.  Ed.  918; 
Insurance  Co.  v.  Rodel,  95  U.  S.  232,  34 
L.  Ed.  433;  Manhattan  Life  Ins.  Co.  v. 
Broughton,   109   U.   S.   121,   27   L.   Ed.   878. 

"Is  sounder  in  principle,  as  well  as 
simpler  in  application,  than  that  v/hich 
makes  the  effect  of  the  act  of  self-destruc- 
tion, upon  the  interests  of  those  for 
whose  benefit  the  policy  was  ma  rip,  to 
depend  upon  the  very  subtle  and  difficult 
question  how  far  any  exercise  of  the  will  , 
can  be  attributed  to  a  man  who  is  so  un- 
sound of  mind  that,  while  he  foresees  the 
physical  consequences  which  will  directly 
result  from  his  act,  he  cannot  understand 
its  moral  nature  and  character,  or  in  any 
just  sense  be  said  to  know  what  it  is  that 
he  is  doing."  Manhattan  Life  Ins.  Co.  v. 
Broughton,  109  U.  S.  121,  131,  27  L.  Ed. 
878;  Connecticut  Mut.  Life  Ins.  Co.  v. 
Akens,  150  U.   S.  468,  474,  37  L.    Ed.   1148. 

If  a  man's  reason  is  so  clouded  or  dis- 
turbed by  insanity  as  to  prevent  his  un- 
derstanding the  real  nature  of  his  act.  as 
regards  either  its  physical  consequences 
or  its  moral  aspect,  his  self-destruction 
cannot  be  suicide.  Manhattan  Life  Ins. 
Co.  V.  Broughton,  109  U.  S.  121,  131,  27 
L.  Ed.  878;  Connecticut  Mut.  Life  Ins. 
Co.  V.  Akens,  150  U.  S.  468,  474,  37  L. 
Ed.  1148. 

"Self-destruction  by  a  fellow  being 
bereft  of  reasr^n  can  with  no  mor'"  nro- 
priety  be  ascribed  to  his  own  hand  than 
to  the  deadly  instrument  that  may  have 
been  used  for  the  purpose;"  and,  whether 
it  was  by  drowning,  or  poisoning,  or  hang- 
ing, or  in  any  other  manner,  "was  no  more 
his  act,  in  the  sense  of  the  law,  thnn  if  he 
had  been  impelled  by  irresistible  physical 
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bbb.  Stipulation  Containing  Words  "Sane  or  Insane." — Since  an  insane  man 
cannot  commit  suicide  in  the  legal  sense  of  the  term,  but  conscious  of  the  phys- 
ical nature,  although  not  of  the  criminality  of  the  act,  he  can  take  his  own  life 
with  a  settled  purpose  to  do  so,  the  words  "sane  or  insane,"  or  other  words  of 
like  import,  were  introduced  into  the  exempting  clause,  for  the  purpose  of  ex- 
cepting from  the  operation  of  the  policy  any  intended  self-destruction  whether 
the  insured  was  of  sound  mind  or  in  a  state  of  insanity.^* 


power."  Manhattan  Life  Ins.  Co.  v. 
iiroughton,  109  U.  S.  121,  131,  27  L.  Ed. 
878;  Accident  Ins.  Co.  v.  Crandal,  120  U. 
S.    527,    531,    30    L.    Ed.    740. 

"Self-killing,"  "suicide,"  "dying  by  his 
own  hand,"  cannot  be  predicated  of  an 
insane  p'Jrson.  Connecticut  Mut.  Life 
Ins.  Co.  V.  Akens,  150  U.  S.  468,  474,  37  L. 
Ed.  1148;  Accident  Ins.  Co.  v.  Crandal, 
120  U.  S.  527,  532,  30  L.  Ed.  740. 

"According  to  the  decisions  as  to  sui- 
cide under  policies  of  life  insurance, 
*  *  *  it  cannot,  when  done  by  an  insane 
person,  be  held  to  be  other  than  acci- 
dental." Accident  Ins.  Co.  v.  Crandal, 
120  U.   S.   527,  534.  30  L.   Ed.   740. 

Instruction  defining  insanity. — The 
plaintifif  asked  the  court  to  instruct  the 
jury  that  if  the  assured  intentionally 
killed  himself  when  his  reasoning  facul- 
ties were  so  far  impaired  by  insanity  that 
he  was  unable  to  understand  the  moral 
character  of  his  act.  even  if  he  did  under- 
stand its  physical  nature,  consequence  and 
effect,  such  self-destruction  would  not  of 
itself  prevent  recovery  upon  the  policies. 
In  giving  it,  the  court  said:  "We  must 
understand  what  is  meant  and  intended 
by  the  term  'moral  character  of  his  act.' 
It  is  a  point  which  has  been  used  by  the 
courts,  and  is  correctly  inserted  in  the 
term;  but  it  is  a  term  which  might  be 
misunderstood.  We  are  not  to  enter  the 
domain  of  mataphysics  in  determining 
what  constitutes  insanity,  so  far  as  the 
subject  is  involved  in  this  case.  If  Mr. 
Runk  (the  assured)  understood  what  he 
was  doing,  and  the  consequences  of  his 
p.ct  or  acts,  to  himself  as  well  as  to  others 
— in  other  words,  if  he  understood,  as  a 
man  of  sound  mind  would,  the  conse- 
qiiences  to  follow  from  his  contemplated 
suicide,  to  himself,  his  character,  his 
family  and  others,  and  was  able  to  com- 
prehend the  wrongfulness  of  what  he  was 
about  to  do,  as  a  sane  man  would — then 
he  is  to  be  regarded  by  you  as  sane. 
Otherwise  he  is  not."  The  plaintiff  in- 
sisted that  the  definition  of  insanity,  as 
given  bv  the  trial  court,  was  much  nar- 
rower than  was  required  or  permitted  by 
the  decisions  of  the  sunreme  court.  It 
was  held  that  the  plaintiff  had  no  ground 
to  complain  that  the  instruction  was  too 
strict  or  narrow.  This  was  substantially 
held  in  Life  Ins.  Co.  v.  Terry,  15  Wall. 
580,  21  L-  Ed.  23fi;  Bieelow  v.  Berkshire 
Life  Ins.  Co.,  93  U.  S.  284,  23  L.  Ed.  918; 
Insurance  Co.  v.  Rodel,  95  U.  S.  232,  24 
L.  Ed  433;  Manhattan  Life  Ins.  Co.  v. 
Broughton,  109  U.  S.  121,  27  L.  Ed.  878; 


Connecticut,  etc.,  Ins.  Co.  v.  Lathrop, 
111  U.  S.  612,  28  L.  Ed.  536;  Accident 
Ins.  Co.  V.  Crandal,  120  U.  S.  527,  30  L. 
Ed.  740.  Ritter  v.  Mutual  Life  Ins.  Co., 
169   U.    S.    139,    148,   42    L.    Ed.   693. 

Policy  procured  by  beneficiary. — The 
same  rule  applies  where  the  contract  of 
insurance  was  made  between  the  bene- 
ficiary and  the  company,  the  insured  not 
being  in  form  a  party  to  the  contract. 
Life  Ins.  Co.  v.  Terry,  15  Wall.  580,  591, 
21  L.   Ed.  236. 

94.  Stipulation  containing  words  "sane 
or  insane."— Bigelow  v.  Berkshire  Life 
Ins.  Co.,  93  U.  S.  284,  287,  23  L.  Ed. 
918. 

To  say  that  the  company  will  not  be 
liable  if  the  insured  shall  die  by  "suicide, 
felonious  or  otherwise,"  is  the  same  as 
declaring  its  nonliability,  if  he  shall  die 
by  "suicide,  sane  or  insane."  They  are 
equivalent  phrases.  Bigelow  v.  Berkshire 
Life  Ins.  Co.,  93  U.  S.  284,  288,  23  L.  Ed. 
918. 

"If  the  words,  'shall  commit  suicide,' 
standing  alone  in  a  policy,  import  self- 
murder,  so  do  the  words,  'shall  die  by  his 
own  hand.'  Either  mode  of  expression, 
when  accompanied  by  qualifying  words, 
must  receive  the  same  construction." 
Bigelow  V.  Berkshire  Life  Ins.  Co.,  93 
U.  S.  284,  286,  23  L.  Ed.  918.  See  ante, 
"Construction  of  Words  and  Phrases," 
IV,   G,  4,   a,    (3),   (b),   aa. 

The  words,  "shall  die  by  suicide  (sane 
or  insane),"  must  receive  a  reasonable 
construction.  If  they  be  taken  in  a 
strictly  literal  sense,  their  meaning  might 
admit  of  discussion;  but  it  is  obvious  that 
they  were  not  so  used.  "Shall  die  by  his 
own  hand,  sane  or  insane,"  is,  doubtless, 
a  more  accurate  mode  of  expression;  but 
it  does  not  more  clearly  declare  the  in- 
tention of  the  parties.  Besides,  the  au- 
thorities uniformly  treat  the  terms  "sui- 
cide" and  "dying  by  one's  own  hand,"  in 
policies  of  life  insurance,  as  synonymous, 
and  the  popular  understanding  accords 
with  this  interpretation.  "The  expression, 
'dying  by  his  own  hand,'  is,  in  fact  no 
more  than  the  translation  into  English 
of  the  word  of  Latin  origin,  'suicide.' " 
Life  insurance  companies  indiscriminately 
use  either  phrase,  as  conveying  the  same 
idea.  Bigelow  v.  Berkshire  Life  Ins.  Co., 
93   U.   S.   284,  286,  23   L-   Ed.  918. 

"These  words  have  a  precise,  definite, 
well-understood  meaning.  No  one  could 
be  misled  bv  them;  nor  could  an  expan- 
sion of  this  language  more  clearly  express 
the  intention  of  the  parties.     In  the  popu- 
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(4)    Under  State  Statutes. — This  rule  of  the  common  law  may  be  changed 
or  modified  by  state  statutes. ^^ 


lar,  as  well  ^s  the  legal,  sense,  suicide 
means  *  *  *  the  death  of  a  party  by  his 
own  voluntary  act;  and  this  condition, 
based,  as  it  is,  on  the  construction  of  this 
language,  informed  the  holder  of  the  pol- 
icy that,  if  he  purposely  destroyed  his  own 
life,  the  company  would  be  relieved  from 
liability."  Bigelow  v.  Berkshire  Life  Ins. 
Co.,  93   U.   S.   284,   287,  23   L-    Ed.   918. 

If  an  application  for  life  insurance  is  a 
part  of  the  contract  of  insurance,  and  con- 
tains an  agreement  and  warranty  of  the 
assured  not  to  die  by  his  own  act,  whether 
sane  or  insane,  within  two  years  from  the 
date  of  the  policy,  and  he  should  so  die, 
the  warranty  would  preclude  any  judg- 
ment against  the  insurance  company. 
Ritter  v.  Mutual  Life  Ins.  Co.,  169  U.  S. 
139,  144,  42  L.  Ed.  693;  Travellers'  Ins. 
Co.  V.  McConkey,  127  U.  S.  661,  666,  32 
L.    Ed.   308. 

In  an  action  against  it  upon  a  policy 
of  life  insurance,  which  provided  that  it 
should  be  null  and  void  if  the  insured  died 
by  suicide,  "sane  or  insane,"  the  company 
pleaded  that  he  "died  from  the  effects  of 
a  pistol  wound  inflicted  upon  his  person 
by-  his  own  hand,  and  that  he  intended,  by 
inflicting  such  wound,  to  destroy  his  own 
life."  Held,  that  a  replication  setting  up 
that,  "at  the  time  when  he  inflicted  said 
wound,  he  was  of  unsound  mind,  and 
wholly  unconscious  of  his  act,"  is  bad. 
Bigelow  V.  Berkshire  Life  Ins.  Co.,  93 
U.    S.   284,   23    L.    Ed.   918. 

95.  Under  state  statutes. — Whitfield  v. 
Mtm.  Life  Ins.  Co.,  205  U.  S.  489,  51  L. 
Ed.   895. 

Missouri  statute  — '■  Validity.  —  Section 
5982,  Revised  Statutes  of  Missouri,  1879, 
provides  that  "in  all  suits  upon  policies 
of  insurance  on  life  hereafter  issued  by 
any  company  doing  business  in  this  state, 
to  a  citizen  of  this  state,  it  shall  be  no 
defense  that  the  insured  committed  sui- 
cide, unless  it  shall  be  shown  to  the  satis- 
faction of  the  court  or  jury  trying  the 
cause,  that  the  insured  contemplated  sui- 
cide at  the  time  he  made  his  application 
for  the  policy,  and  any  stipulation  in  the 
policy  to  the  contrary  shall  be  void."  It 
was  held,  that  this  statute  is  a  legitimate 
exercise  of  power  by  the  state.  Whit- 
field V.  .^tna  Life  Ins.  Co.,  205  U.  S.  489, 
51   L.   Ed.   895. 

Object  of  statute. — "The  legislative  in- 
tent was  to  cut  up  by  the  roots  any  de- 
fense, as  to  the  whole  and  every  part  of 
the  sum  insured,  which  was  grounded 
upon  the  fact  of  suicide.  The  manifest 
purpose  of  the  statute  was  to  make  all 
inquiry  as  to  suicide  wholly  immaterial, 
except  where  the  insured  contemplated 
suicide  at  the  time  he  applied  for  his 
policy."  Whitfield  v.  ^tna  Life  Ins.  Co., 
205  U.   S.   489,  496,   51   L.    Ed.  895. 

Principal    sum    recoverable. — Under    the 


Missouri  statute — anything  to  the  con- 
trary in  the  policy  notwithstanding — 
where  liability  upon  a  life  policy  is  denied 
simply  because  of  the  suicide  of  the  in- 
sured, the  beneficiary  of  the  policy  can 
recover  the  whole  of  the  -principal  sum, 
unless  it  be  shown  that  the  insured,  at  the 
time  of  his  application  for  the  policy, 
contemplated  suicide.  Whitfield  v.  ^tna 
Life  Ins.  Co.,  205  U.  S.  489,  501,  51  L.  Ed. 
895. 

Stipulations  that  company  not  bound  to 
pay  principal  sum  void. — Under  §  5982, 
Revised  Statutes  of  Missouri,  an  insurance 
company  and  the  insured  cannot  lawfully 
stipulate  that,  in  the  event  of  suicide  not 
contemplated  by  the  insured  when  apply- 
ing for  a  policy,  the  company  shall  not. 
be  bound  to  pay  the  principal  sum  in- 
sured, but  only  a  given  part  thereof.  Any 
contract  inconsistent  with  the  statute 
must  be  held  void.  The  statute  in  a  case 
of  suicide  will  not  allow  the  company, 
when  sued  on  its  policy,  to  make  a  de- 
fense that  will  exempt  it,  simply  because 
of  such  suicide,  from  liability  for  the  prin- 
cipal sum.  Whitfield  v.  ^tna  Life  Ins. 
Co.,  205  U.   S.  489,  51   L.   Ed.  895. 

A  policy  issued  after  the  passage  of  § 
5982,  Revised  Statutes  of  Missouri,  can- 
not lawfully  restrict  the  liability  of  the 
insurance  company  to  one-tenth  of  the 
principal  sum,  in  the  event  of  suicide.  Such 
a  contract  is  an  evasion  of  the  statute  and 
tends  to  defeat  the  objects  for  which  it 
was  enacted.  Whitfield  v.  j^tna  Life  Ins. 
Co.,   205   U.    S.   489,   51    L-   Ed.   895. 

Statute  applies  to  all  cases  of  self-de- 
struction.— Section  5982,  Revised  Statute 
of  Missouri,  that  "it  shall  be  no  defense 
that  the  insured  committed  suicide,"  etc., 
relates  not  only  to  cases  where  the  in- 
sured takes  his  own  life  voluntarily, 
while  sane,  and  in  full  possession  of  his 
mental  faculties,  but  to  all  cases  of  the 
self-destruction  of  the  holder  of  the 
policy,  whether  voluntary  or  involuntary, 
sane  or  insane.  Knights  Templars,'  etc., 
Indemnity  Co.  v.  Jarman,  187  U.  S.  197, 
200,  47  L.   Ed.   139. 

"The  word  'suicide'  is  not  used  in  this 
statute  in  its  technical  and  legal  sense  of 
self-destruction  by  a  sane  person,  but  ac- 
cording to  its  popular  meaning  of  death 
by  one's  own  hand,  irrespective  of  the 
mental  condition  of  the  person  commit- 
ting the  act."  Knights  Templars',  etc., 
Indemnity  Co.  v.  Jarman,  187  U.  S.  197, 
200,   47    L.    Ed.    139. 

In  Knights  Templars',  etc.,  Indemnity 
Co.  V.  Jarman,  187  U.  S.  197,  47  L.  Ed. 
139,  the  scope  and  effect  of  the  Missouri 
statute  was  considered.  That  was  an  ac- 
tion upon  a  policy  of  life  insurance  for 
$5,000.  A  recovery  for  the  whole  sum 
was  sought,  but  the  comoany  defended 
the  action  upon  the  ground  that  the  pro- 
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(5)  Questions  of  Law  and  Fact. — Whether  the  assured  committed  suicide  or 
not  is  a  question  of  fact  to  be  tried  by  a  jury.^^ 

(6)  Ez^idence. — In  cases  of  intentional  self-destruction  by  the  assured,  the 
usual  rules  of  evidence  apply  to  proof  of  the  question  of  sanity  or  insanity,  or 
intention  of  assured  to  defraud  the  insurer,  etc.^" 

Burden  of  Proof  of  Suicide. — On  the  question  whether  the  assured  com- 
mitted suicide  or  not,  the  burden  of  proof  is  on  the  defendant  to  satisfy  the 
jury  by  evidence  which  in  their  judgment  outweighed  that  of  the  plaintiff,  that 
his  death  was  by  suicide. ^^ 

Opinion  of  Nonprofessional  Witness  as  to  Mental  Condition. — Upon  an 
issue,  in  a  suit  upon  a  life  policy,  as  to  the  insanity  of  the  insured  at  the  time  he 
took  his  own  life,  the  opinion  of  a  nonprofessional  witness  as  to  his  mental  con- 
dition, in  connection  with  a  statement  of  the  facts  and  circumstances,  within  his 
personal  knowledge,  upon  which  that  opinion  is  based,  is  competent  evidence. ^^ 

The  question  of  the  weight  oi  evidence  of  insanity  is  for  the  jury  and 
not  for  the  court.  ^ 

Proof  of  insanity  may  be  made  at  the  trial,  without  stating  it  in  the 
preliminary  proofs  of  death.- 


vision  in  the  statute  that  it  should  be  no 
•defense  that  the  insured  committed  sui- 
cide, related  only  to  cases  where  he  took 
his  own  life  voluntarily,  while  sane,  and 
in  full  possession  of  his  mental  faculties; 
that  the  provisions  in  the  policy  that  "  'In 
case  of  the  self-destruction  of  the  holder 
of  this  policy,  whether  voluntarily  or  in- 
voluntary, sane  or  insane,  *  *  *  this 
policy  shall  become  null  and  void,'  ap- 
plies and  exonerates  the  company  from 
all  liability  beyond  that  provided  in  the 
poHc3^  'that  in  the  case  of  the  suicide  of 
the  holder  of  this  policy,  then  this  com- 
pany will  pay  to  his  widow  and  heirs  or 
devisees  such  an  amount  of  his  policy 
as  the  member  shall  have  paid  to  this 
company  on  the  policy  in  assessments  on 
the  same  without  interest.'  "  This  view 
of  the  statute  was  not  accepted  in  the  cir- 
cuit court,  and  there  was  judgment  against 
the  company  for  the  whole  sum  insured. 
That  judgment  was  affirmed  in  the  federal 
supreme  court  upon  certiorari  to  the  cir- 
cuit court  of  appeals.  Whitfield  v.  ^tna 
Life  Ins.  Co.,  205  U.  S.  489,  498,  51  L.  Ed. 
895. 

96.  Questions  of  law  and  fact. — Pythias 
Knights'  Supreme  Lodge  v.  Beck,  181  U. 
S.  49,  53,  45  L.  Ed.  741;  Insurance  Co.  v. 
Rndel,  95  U.    S.   232,   24   L.    Ed.   433. 

97.  Intention  to  defraud  insurer. — In 
1891  the  insured  was  carrying  insurance 
on  his  life  for  an  amount  large  enough  to 
require  annual  premiums  of  about  $12,000. 
His  income,  so  far  as  the  record  shows, 
was  inadequate  to  meet  such  a  burden,  yet 
he  immediately  thereafter  largely  in- 
creased the  insurance  on  his  life,  adding 
about  $8,000  to  the  sum  to  be  paid  an- 
nually for  premiums.  It  also  appeared 
that  on  the  day  before  his  death  he 
avowed  that  his  debts  must  be  paid,  and 
that  they  could  only  be  paid  with  his 
life.  It  was  held  that  an  intention  to  de- 
fraud the  insurance  company  by  commit-  ' 
Tting  suicide  is  established  by  these  facts. 


Ritter  v.   Mutual   Life    Ins.   Co.,   169  U.   S. 
139.    146,    42    L.    Ed.   693. 

98.  Home  Benefit  Ass'n  v.  Sargent,  142 
U.    S.    691,   694,   35   L.    Ed.    1160. 

99.  Connecticut,  etc.,  Ins.  Co.  v.  Lath- 
rop.    Ill    U.    S.    612,    613,    28    L.    Ed.    536. 

The  testimony  of  ordinary  persons  as 
to  the  conduct,  manner,  and  appearance  of 
an  insured  who  took  his  own  life,  and  to 
the  impressions  thereby  made  upon  them, 
is  competent  to  go  to  the  jury  upon  the 
question  of  his  insanity.  Insurance  Co. 
V.  Rodel,_95  U.  S.  232,  24  L.   Ed.  433. 

1.  Weight  of  evidence  of  insanity  for 
jury. — Insurance  Co.  v.  Rodel,  95  U.  S. 
232,  24  L.  Ed.  433;  Manhattan  Life  Ins. 
Co.  V.  Broughton,  109  U.  S.  121,  127.  27 
L.   Ed.   878. 

Where  a  policy  provides  that  it  shall 
be  void  if  the  insured  shall  "die  by  his 
own  hand,"  the  court  should  not  take 
from  the  jury,  as  insufficient  to  sustain  a 
recovery,  evidence  tending  to  show  that 
he  was  insane  when  he  committed  the  act 
which  caused  his  death.  The  weight  of 
the  evidence  is  for  the  jury  to  pass  upon, 
although  the  court  may,  in  its  discretion, 
express  its  opinion  thereon.  Insurance 
Co.  V.   Rodel,  95  U.  S.   232,  24   L.    Ed.   433. 

2.  Proof  at  trial  sufficient — Not  neces- 
sary in  preliminary  proof  of  death. — A 
policy  of  life  insurance  was  payable  in 
"thirty  days  after  due  notice  and  satis- 
factory evidence  of  death."'  The  exempt- 
ing clause  was  in  these  words:  "Suicide. — 
The  self-destruction  of  the  insured,  in  any 
form,  except  upon  proof  that  the  same  is 
the  direct  result  of  disease  or  of  accident 
occurring  without  the  voluntary  act  of 
the  insured."  It  was  held,  that  it  is  suffi- 
cient to  prove  at  the  trial,  without  stating 
it  in  the  preliminary  proof  of  death,  that 
the  death  of  the  insured  was  the  direct 
result  of  taking  poison  when  his  mind  is 
so  far  deranged  as  to  be  unable  to  un- 
derstand the  moral  character  of  his  act, 
even    if    he    does    understand    its    physical 
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b.  Accidental  Self -Destruction. — Accidental  self-destruction,  death  in  en- 
<leavoring  to  escape  from  flames  or  the  like,  is  not  within  the  proviso.^ 

c.  Beneficiary  or  Assignee  Feloniously  Causing  Death  of  Assured. — Proof 
that  the  assignee  or  beneficiary  of  a  like  insurance  policy  caused  the  death  of  the 
•assured  by  felonious  means  defeats  recovery.'* 

d.  Death  from  Violation  or  Attempt  to  Violate  Criminal  Lazv. — In  order  that 
a  stipulation  in  a  life  insurance  policy  that  the  contract  does  not  extend  to  "death 
as  a  consequence  of  the  violation  or  attempted  violation  of  the  criminal  law," 
may  relieve  the  company  from  liability,  the  death  must  in  some  way  come  as  a 
consequence  of  the  violation  or  attempted  violation  of  the  criminal  law.  Such 
stipulation  does  not  apply  when  the  death  is  simply  contemporaneous  with  and  in 
no  manner  connected  with  the  alleged  violation  or  attempt  to  violate  the  crim- 
inal lavv.^ 


consequences.  Connecticut  Mut.  Life  Ins. 
Co.  V.  Akens,  150  U.  S.  468,  37  L.  Ed.  1148. 
"Upon  that  part  of  the  clause,  which 
requires  'proof  that  the  same  is  the  direct 
result  of  disease  or  of  accident  occurring 
without  the  voluntary  act  of  the  insured,' 
it  was  argued  that  such  proof  must  be 
furnished  to  the  company  as  part  of  the 
preliminary  proof  of  death;  and  also  that 
evidence  that  the  mental  condition  of  the 
insured,  at  the  time  of  the  self-destruc- 
tion, was  of  the  character  which  the  court 
below  held  to  render  him  irresponsible 
for  his  act,  was  not  sufficient  proof  that 
the  self-destruction  was  the  result  of  dis- 
ease or  accident.  But  the  word  'proof 
here  clearly  means,  not  the  proof  required 
as  a  preliminary  to  bringing  suit  on  the 
policy,  but  the  proof  necessary  to  estab- 
lish the  liability  of  the  insurer.  And  in 
making  out  such  proof,  the  plaintiff  is 
•entitled  to  the  benefit  of  the  presumption 
that  a  sane  man  would  not  commit  sui- 
cide, and  of  other  rules  of  law  established 
for  the  guidance  of  courts  and  juries  in 
the  investigation  and  determination  of 
facts.  Travellers'  Ins.  Co.  v.  McConkey, 
127  U.  S.  661,  667,  32  L.  Ed.  308."  Con- 
necticut Mut.  Life  Ins.  Co.  v.  Akens,  150 
U.   S.   468,   475,  37   L.   Ed.   1148. 

3.  Accidental  self-destruction. — Life 
Ins.  Co.  V.  Terry,  15  Wall.  580,  591,  21  L. 
Ed.   236. 

A  policy  of  life  insurance  which  pro- 
vides that  the  death  of  the  insured  "by 
his  own  hand  or  act,  whether  voluntary  or 
involuntary,  sane  or  insane  at  the  time," 
is  a  risk  not  assumed  by  the  insured, 
covers  death  from  a  shot  from  a  pistol 
fired  by  accident  by  the  assured.  Home 
Benefit  .A.ss'n  z:  Sargent,  142  U.  S.  691, 
35   L.    Ed.   IIGO. 

4.  Beneficiary  or  assignee  feloniously 
•causing    death     of     assured. — New    York 

Mut.  Life  Ins.  Co.  v.  Armstrong,  117  U.  S. 
■.91,  600,  29  L.  Ed.  997;  Burt  v.  Union 
Cent.  Life  Ins.  Co.,  187  U.  S.  362.  366.  47 
L.  Ed.  216;  Ritter  v.  Mutual  Life  Ins.  Co., 
169   U.  S.   139,  42  L.   Ed.  693. 

New  York  Mut.   Life   Ins.    Co.  v.   Arm- 
strong,  117  U.   S.   591,   600,  29   L.   Ed.   997, 
was   "an   action   by   the   assignee   of   a   life 
insurance    policy,    and    the    defense    that 
7  U  S  Enc— 10 


the  assignee  murdered  the  insured  in  or- 
der to  get  the  benefit  of  the  policy,  in 
respect  to  which  Mr.  Justice  Field,  speak- 
ing for  the  court,  said:  'It  would  be  a 
reproach  to  the  jurisprudence  of  the 
country  if  one  could  recover  insurance 
money  payable  on  the  death  of  a  party 
whose  life  he  had  feloniously  taken.  As 
well  might  he  recover  insurance  money 
upon  a  building  that  he  had  willfully 
fired.'  "  Burt  v.  Union  Cent.  Life  Ins. 
Co.,  187  U.   S.  362,  366,  47  L.   Ed.  216. 

Independently  of  any  proof  of  the  mo- 
tives of  the  assignee  in  obtaining  the 
policy,  and  even  assuming  that  they  were 
just  and  proper,  he  forfeited  all  rights 
under  it,  when,  to  secure  its  immediate 
payment,  he  murdered  the  assured.  New 
York  Mut.  Life  Ins.  Co.  v.  Armstrong, 
117  U.  S.  591,  600,  29  L.  Ed.  997;  Ritter  v. 
Mutual  Life  Ins.  Co.,  169  U.  S.  139,  156, 
42   L.   Ed.   693. 

The  assignee  of  an  endowment  policy  of 
life  insurance,  payable  at  a  certain  date  to 
the  insured  or  his  assignor,  represented 
that  he  was  the  special  partner  of  the  in- 
sured, and  had  placed  $5,000  in  the  part- 
nership, and  was  apprehensive  that  he 
might  be  charged  as  a  general  partner. 
If  he  was  a  special  partner,  the  contract 
was  not  a  wager  policy.  The  assignment 
conveying  the  whole  interest  of  the  as- 
sured, his  representatives  alone  would 
have  a  valid  claim  under  it,  if  the  policy 
were  not  void  in  its  inception.  Proof, 
therefore,  that  he  caused  the  death  of  the 
assured  by  felonious  means,  must  neces- 
sariljr  have  defeated  a  recovery;  and  the 
court  erred  in  refusing  to  admit  testimony 
tending  to  prove  that  such  was  the  fact. 
New  York  Mut.  Life  Ins.  Co.  v.  Arm- 
strong, 117  U.  S.  591,  598.  29  L.  Ed.  997. 

5.  Death  from  violation  or  attempt  to 
violate  criminal  law. — Pythias  Knights' 
Supreme  Lodge  v.  Beck,  181  U.  S.  49,  45 
L.    Ed.    741. 

It  must  be  a  case  where  a  man  is  in 
the  act  of  violating  the  law.  For  instance, 
if  a  man  in  breaking  into  a  house  is  killed 
in  the  act,  he  cannot  recover.  If  a  man 
is  in  a  quarrel  and  gets  killed,  he  cannot 
recover.  But  if  a  man  contemplating  that 
he   was  going  to  kill   his   wife  if  she  did 
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Risk  of  Woman's  Dying  in  Consequence  of  Illegal  Operation  for  Abor- 
tion.— A  contract  to  insure  a  woman  against  the  risk  of  her  dying  under,  or  in 
consequence  of,  an  illegal  operation  for  abortion,  would  be  contrary  to  public 
policy,  and  could  not  be  enforced.^ 

e.  Legal  Execution. — A  policy  of  life  insurance  is  not  a  contract,  binding  the 
insurer  to  pay  to  the  beneficiary  the  amount  of  the  policy  in  case  the  insured  is 
legally  and  justly  executed  for  crime.  Insurance  policies  do  not  insure  against 
crime.     That  is  not  a  risk  which  enters  into  and  becomes  a  part  of  the  contract.'' 

An  ordinary  life  policy,  containing  no  applicable  special  provisions,  is  not  a 
binding  contract  to  insure  against  a  legal  execution  for  crime,  neither  in  cases 
in  which  the  insured  is  justly  convicted  and  executed  nor  in  those  in  which  he  is 
unjustly  convicted.^ 

f.  Proof  That  Death  Due  to  Excepted  Cause. — The  defendant  having  alleged 
in  its  answer  that  the  insured's  death  was  due  to  one  of  the  causes  excepted  from. 
the  operation  of  the  policy  it  is  bound  to  establish  such  defense  by  evidence  out- 
weighing that  of  the  plaintiff,  and  it  is  not  error  for  the  court  to  charge  the  jury 
to  that  effect.9 

H.  Commencement,  Duration  and  Termination  of  Risk — 1.  Com- 
MENCSMi^NT. — Whether  a  risk  be  commenced  when  the  contract  for  insurance  is 
made,  or  only  when  the  policy  issues,  must  depend  on  the  terms  of  the  contract. 
Where  there  is  an  express  contract  to  take  the  risk  from  a  past  day,  there  is  no 
room  for  any  understanding  that  it  is  not  to  commence  until  a  future  day.  Such 
an  understanding  would  be  directly  repugnant  to  the  express  terms  of  the  con- 
tract. i<^ 

Agreement  Made  on  Holiday — Policy  Not  Issued. — See  ante,  "Agree- 
ments Made  on  Holidays,"  IV,  B,  1,  b. 

2.  Duration  and  Termination — a.  Insurance  against  Loss  of  Property — 
(1)  Validity  of  Stipulations. — The  insurer  may  make  stipulations  and  conditions 
on  which  the  policy  or  the  contract  of  insurance  shall  terminate. ^i 


not  go  home  with  him,  but  was  not  in  the 
act  of  doing  that  at  the  time  he  was 
killed,  that  clause  of  the  policy  does  not 
apply.  Pythias  Knights'  Supreme  Lodge 
V.   Beck,  181  U.  S.  49,  54,  45  L.   Ed.  741. 

"For  instance,  if  the  deceased  had 
started  with  the  avowed  intent  to  kill  his 
wife,  and  while  walking  down  the  street 
a  tree  had  fallen  and  killed  him,  the  fact 
that  he  was  starting  upon  an  intentional 
violation  of  the  law  would  not  make  this 
stipulation  applicable,  because  the  cause 
of  his  death  would  be  entirely  discon- 
nected from  the  criminal  act."  Pythias 
Knights'  Supreme  Lodge  v.  Beck,  181  U. 
S.   49,   55,  45   L.   Ed.   741. 

The  insured  went  to  a  house  to  compel 
or  persuade  his  wife  to  return  home  with 
him.  He  threatened  to  kill  her  if  she  did 
not  do  so.  He  was  killed  by  the  discharge 
of  a  gun  he  was  carrying  while  at  such 
house  and  while  he  was  coming  out  of  an 
outdoor  water  closet  into  which  he  had 
stepped  after  creating  some  disturbance. 
Suit  was  brought  to  recover  upon  an  in- 
surance policy  on  the  life  of  the  deceased. 
The  policy  provided  that  the  company 
should  not  be  liable  if  the  death  of  the 
insured  should  result  as  a  consequence  of 
the  violation  or  attempted  violation  of 
the  criminal  law.  It  was  held,  that  the 
death  did  not  come  in  violation  of  or  at- 
tempt to  violate  any  criminal  law.  Wbnt- 
ever   may  have  been   the  general   thought 


and  purpose  runnmg  in  his  mind  as  he 
went  to  the  house  where  his  wife  was,  his 
act  in  going  into  and  stepping  out  of  the 
water  closet  was  in  no  manner  connected 
with  or  part  of  an  attempt  to  carry  out 
any  criminal  purpose,  and  at  that  time 
came  the  shot,  intention  or  accidental,, 
which  killed  him.  Pythias  Knights'  Su- 
preme Lodge  V.  Beck,  181  U.  S.  49,  55,  45- 
L.   Ed.   741. 

6.  Burt  V.  Union  Cent.  Life  Ins.  Co.,. 
187  U.  S.  362,  366,  47  L.  Ed.  216;  Ritter 
V.  Mutual  Life  Ins.  Co.,  169  U.  S.  139,  42 
L.    Ed.   693. 

7.  Legal  execution. — Burt  v.  Union 
Cent.  Life  Ins.  Co.,  187  U.  S.  362,  364,  47 
L.    Ed.    216. 

8.  Burt  V.  Union  Cent.  Life  Ins.  Co.,. 
187  U.  S.  362,  364,  47  L.   Ed.  216. 

An  action  cannot  be  maintained  by  the 
beneficiaries  of  an  insurance  policy  on  the 
life  of  a  man  executed  for  crime,  on  the 
ground  that  his  conviction  and  execution 
were  imjust.  Burt  7\  Union  Cent.  Life- 
Ins.   Co.,  187  U.   S.  36:?.  47  L.   Ed.  216. 

9.  Proof  that  death  due  to  excepted 
cause. — Home  Benefit  Ass'n  v.  Sargent, 
142  U.  S.  691,  700,  35  L.  Ed.  1160. 

10.  Commencement. — Commercial,  etc.^ 
Ins.  Co.  r.  Union  Mut.  Ins.  Co.,  19  How. 
318.   322.    15    L.    Ed.   636. 

11.  Vali'^ity  of  stipulations. — Imperial 
Fire  Ins.  Co.  v.  Coos  County,  151  U.  S. 
452,    463.    38    L.    Ed.    231. 
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(2)  Notice  of  Termination. — Notice  to  the  assured  or  to  some  one  who  is 
his  agent  to  receive  notice,  is  required  to  terminate  a  contract  of  insurance, 
which  authorized  the  insurer  to  terminate  his  contract  upon  notice,  but  which 
does  not  authorize  him  to  cancel  it  upon  notice  merely  to  the  party  procuring  the 
insurance. ^2 

Notice  to  Insurer. — If  a  contract  of  insurance  provides  that  the  policy  shall 
continue  in  force  from  the  date  of  its  expiration  until  notice  of  its  discontinuance 
is  given  to  the  insurer,  the  assured  to  pay  pro  rata  for  the  time  used,  unless  such 
notice  has  been  given,  the  insurer  continues  to  be  liable  for  a  loss,  although  hap- 
pening after  the  time  covered  by  the  premiums  already  paid,  the  assured  being 
only  liable  to  pay  pro  rata  for  the  time  used,  and  not  yet  paid  for.^^ 

(3)  Sale  or  Transfer  of  Property  and  Change  of  Title  or  Possession. — See 
ante,  "Alienation  of  Property,"  IV,  D,  2,  d,  (1),  (b)  ;  post,  "Change  of  Tide, 
Sale  or  Transfer,"  IV,  K,  2,  c,  (1),  _(c). 

b.  Life  Insurance. — Contracts  of  life  insurance  are  not  assurances  for  a  single 
year,  with  the  privilege  of  renewal  from  year  to  year  on  payment  of  stipulated 
premiums,  but  are  entire  contracts  for  life,  subject  to  forfeiture  by  failure  to  per- 
form the  condition  subsequent  of  payment  as  provided ;  or  to  conversion  at  an 
agreed  date  at  the  election  of  the  assured. ^"^ 

I.  Modification  and  Alteration  of  Contract. — A  contract  of  insurance 
may  be  altered  by  parol. ^^ 

Rig'ht  to  Vary  Premiums. — See  ante,  "Right  to  Vary  Premiums,"  IV,  E,  2. 

J.  Surrender,  Cancellation,  Commutation  and  Abandonment — 1.  Sur- 
REJNDER,  CANCELI.ATION  AND  COMMUTATION — a.  Right. — A  contract  of  life  in- 
surance may  be  abandoned,  rescinded  and  canceled  by  mutual  agreement  of  both 
parties  thereto  either  before  or  after  default  in  payment  of  premiums.^*^ 


12.  Notice. — Grace  v.  American  Cent. 
Ins.  Co.,  109  U.  S.  278,  282,  27  L.  Ed.  932. 
See  ante,  "As  to  Receiving  Notice  of 
Termination   of   Contract,"    III,   B,   3,   c. 

Evidence  of  usage  to  give  notice  to 
broker. — Evidence  to  the  effect  that,  when 
the  contract  was  made,  there  existed  in 
the  city  in  which  the  property  was  situ- 
ated and  established,  well-known  general 
custom  in  fire  insurance  business,  which 
authorized  an  insurance  company,  en- 
titled upon  notice  to  terminate  its  policy, 
to  give  such  notice  to  the  broker  by  or 
through  whom  the  insurance  was  pro- 
cured, is  inadmissible  where  the  contract 
did  not  authorize  the  company  to  cancel 
it  upon  notice  merely  to  the  party  pro- 
curing the  insurance — his  agency,  accord- 
ing to  the  evidence,  not  extending  beyond 
the  consummation  of  the  contract.  _  Such 
evidence  contradicts  the  manifest  inten- 
tion of  the  parties  as  indicated  by  the 
policy..  The  contract,  by  necessary  im- 
plication, required  notice  to  be  given  to 
the  insured,  or  to  some  one  who  was  his 
agent,  to  receive  such  notice.  Grace  v. 
American  Cent.  Ins.  Co.,  109  U.  S.  278, 
282,   27   L.    Ed.   932. 

13.  Notice  to  insurer. — Greenwich  Ins. 
Co.  V.  Providence,  etc.,  Steamship  Co.,  119 
U.    S.    481,   484,   30    L.    Ed.    473. 

The  sending  of  the  check  for  an  ad- 
ditional month's  insurance  is  not,  in  legal 
effect,  a  notice  of  the  discontinuance  of 
the  policy  after  that  time,  within  the 
meaning  of  an  agreement  written  in  the 
margin    of    the    policy,    that     the      policy 


should  continue  in  force  from  the  date  of 
its  expiration  until  notice  was  given  to 
the  insurance  company  of  its  discontinu- 
ance, the  assured  to  pay  for  such  privi- 
lege pro  rata  for  the  time  used,  it  not  be- 
ing specified  when,  or  how  often,  such 
pro  rata  payments  should  be  made. 
Greenwich  Ins.  Co.  v.  Providence,  etc.. 
Steamship  Co.,  119  U.  S.  481,  483,  30  L. 
Ed.   473. 

14.  Life  insurance. — McMaster  v.  New 
York  Life  Ins.  Co.,  183  U.  S.  25,  35,  46 
L.  Ed.  64;  Thompson  v.  Insurance  Co., 
104  U.  S.  252,  26  L.  Ed.  765;  New  York 
Life  Ins.  Co.  v.  Statham,  93  U.  S.  24,  23 
L.    Ed.   789. 

15.  Alteration. — Insurance  Co.  v.  Nor- 
ton,  96  U.    S.   234,  235,   24  L.   Ed.   689. 

Form  of  contract  var5dng  or  canceling 
a  policy. — See  ante,  "Contract,  Varying  or 
Canceling   Policy,"    IV,   B,   2,   h. 

16.  Right.— Mutual  Life  Ins.  Co.  v. 
Phinney,  178  U.  S.  327,  44  L.   Ed.   1088. 

Consent  to  the  forfeiture  and  termina- 
tion of  a  contract  of  life  insurance  by  the 
insured,  who  is  also  the  beneficiary,  after 
default  by  nonpayment  of  premiums,  puts 
an  end  to  the  contract.  Mutual  Life  Ins. 
Co.  V.  Allen,  178  U.  S.  351,  44  L.  Ed. 
lOQf. 

Where  notice  required  by  statute  not 
given. — An  abandonment  and  rescission 
of  a  contract  of  life  insurance  by  mutual 
agreement  of  both  parties  thereto,  after 
the  assured  had  defaulted  in  payment  of 
premiums  thereon,  will  put  an  end  to  the 
same,    although    the    company    could    not 
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Right  of  Commutation.— The  right  to  have  a  poHcy  commuted  and  reduced 
to  a  paid-up  poHcy,  by  making  a  defauh  in  the  payment  of  a  premium,  in  legal 
effect  includes  the  right  to  have  it  so  commuted  and  reduced  by  electing  at  any 
time  to  make  such  default  and  giving  due  notice  to  the  company  of  such 
election.^' 

b.  Consent  of  Beneficiary. — The  consent  of  the  beneficiary  to  the  cancella- 
tion or  surrender  of  a  policy  of  insurance  is  necessary,  but  there  can  be  no  re- 
covery on  the  original  policy  by  the  beneficiary  therein  named,  unless  he  has 
paid  or  tendered  payment  of  the  subsequent  premiums  thereon.^s 

c.  Election  as  to  Mode  of  Coniniutation. — Where  the  assured,  upon  non- 
payment of  a  premium,  is  to  have  the  benefit  of  the  sums  already  paid  in  pre- 
miums in  one  of  two  ways  at  his  election,  which  election  must  be  made  within  a 
certain  time,  and  that  time  expires  wdthout  any  election  or  excuse  for  not  mak- 
ing one,  the  forfeiture  becomes  complete. ^^ 

d.  Amount  to  Which  Insured  Entitled— (1)  Cash  Value.— The  present 
value  of  a  policy  is  its  cash  surrender  value,  and,  but  for  that,  "it  could  not  be 
said  to  have  any  appreciable  value. "^o 


have  declared  a  forfeiture  for  nonpajnnent 
of  premiums  because  of  its  failure  to  mail 
the  notices  prescribed  by  the  state  stat- 
ute. Mutual  Life  Ins.  Co.  v.  Phinney,  178 
U.  S.  327,  44  L.  Ed.  1088;  ]\Iutual  Life  Ins. 
Co.  V.  Sears,  178  U.  S.  345,  44  L-  Ed. 
1096. 

Form  of  contract  to  cancel  policy. — See 
ante,  "Form  of  Contract  Varying  of  Can- 
celing Policy,"  IV,  B,  3. 

17.  Lovell  V.  St.  Louis  Mut.  Life  Ins. 
Co.,  Ill  U.   S.  264.  270,  28  L.   Ed.  423. 

18.  Consent  of  beneficiary. — Miles  v. 
Connecticut,  etc.,  Ins.  Co.,  147  U.  S.  177, 
37   L.    Ed.   128. 

If  the  insured  fails  to  pay  the  premiums 
on  a  policy  of  life  insurance,  and  takes  a 
paid-up  policy  in  exchange  therefor,  there 
can  be  no  recovery  on  the  original  by  the 
beneficiary  therein  named,  who  has  not 
kept  up  the  payment  of  the  premiums  on 
it,  although  such  beneficiary  never  con- 
sented to  the  surrender  of  the  original 
policy.  Miles  v.  Connecticut,  etc.,  Ins. 
Co.,   147  U.   S.   177,  37   L.   Ed.  128. 

An  abandonment  of  a  contract  of  life 
insurance  bj^  agreement  of  both  parties 
thereto  after  default  by  nonpayment  of 
premiums,  together  with  the  refusal  of 
the  beneficiary  to  pay  the  premiums 
thereon  as  they  fall  due,  terminates  the 
policy  and  is  conclusive  against  any 
recovery  thereon  by  the  beneficiary. 
Mutual  Life  Ins.  Co.  v.  Hill,  178  U.  S. 
347,  44  L.  Ed.  1097. 

Fraudulent  representation  that  bene- 
ficiary dead. — The  canceling  of  the  policy 
upon  the  life  of  the  husband  in  favor  of 
his  wife,  in  consequence  of  the  husband's 
fraudulent  representation  that  the  wife 
was  dead,  had  no  effect  upon  her  rights. 
It  is  not  relied  on  by  the  defendant;  and 
there  is  nothing  in  the  case  to  show  that 
it  in  any  way  influenced  the  conduct  of 
the  wife  by  preventing  her  from  paying 
the  premiums  or  making  the  election  re- 
opathic  Mut.  Life  Ins.  Co.,  117  U.  S.  411, 
413,  29  L.  Ed.  960. 
quired    by    the    policy.      Knapp   v.    Home- 


Forger  of  beneficiary's  receipt  for  paid-up 
policy. — Where  a  husband  acted  as  agent 
for  his  wife  in  securing  a  policy  of  insur- 
ance upon  his  life,  payable  to  the  wife, 
and  afterwards  surrendered  the  policy, 
taking  a  paid-up  policy  for  a  less  amount, 
presenting  the  wife's  receipts  to  the  com- 
pany which  he  had  forged,  held,  that 
upon  an  action  on  the  original  policy,  the 
company  could  set  up  the  nonpayment  of 
the  premiums  and  that  the  wife  was 
bound  by  the  husband's  acts.  Miles  v. 
Connecticut,  etc.,  Ins.  Co.,  147  U.  S.  177, 
37   L.   Ed.   128. 

19.  Election  as  to  mode  of  commuta- 
tion.— Knapp  V.  Homeopathic  ]\Iut.  Life 
Ins.  Co.,  117  U.  -S.  411,  412,  29  L.  Ed. 
960. 

20.  Present  or  cash  value. — Hiscock  v. 
Mertens,  205  U.  S.  202,  212,  51  L.  Ed.  771. 

"Every  person's  interest  in  life  insur- 
ance is  capable  of  instant  and  present 
valuation,  almost  as  certain  and  de- 
terminate as  the  discount  of  a  note  or 
bill  payable  in  the  future.  Tables  of  mor- 
tality and  of  all  values  dependent  thereon 
are  adopted  by  every  company,  and 
furnish  an  assured  basis  of  computation 
for  this  purpose."  Carr  v.  Hamilton,  129 
U.   S.   252,  256,  32  L.    Ed.   669. 

The  cash  surrender  value  does  not  de- 
pend upon  contract  as  distinct  from  the 
usage  of  companies.  Hiscock  v.  Mertens, 
205   U.    S.    202,   212,   51   L.    Ed.    771. 

The  foundation  of  the  surrender  value 
of  a  policy  is  the  excess  of  the  fixed  an- 
nual premiums  in  the  earlier  years  of  the 
policy  over  the  annual  risk  during  the 
later  3'ears  of  the  policy.  "This  excess, 
in  the  premium  paid  over  the  annual  cost 
of  insurance,  with  accumulations  of  in- 
terest, constitutes  the  surrender  value." 
Hiscock  V.  Mertens,  205  U.  S.  202,  211, 
51  L.  Ed.  771;  Holden  v.  Stratton,  198  U. 
S.   202,   214,  49    L.   Ed.   1018. 

"Though  this  excess  of  premiums  paid 
is  legally  the  sole  property  of  the  com- 
pany, still  in  practical  effect,  though  not  in 
law,  it  is  moneys  of  the  assured,  deposited 


INSURANCE. 


149 


Equitable  Value  Where  War  Intervenes. — See  ante,  "Right  to  Recover 
Equitable  Value,"   IV,   E,  5,  g,    (1). 

(2)  Paid-Up  Policy. — The  amount  of  a  paid-up  policy  to  which  a  policy  holder 
is  entitled  depends  upon  the  terms  of  the  contract. ^^ 

(3)  Under  State  Statutes. — A  rule  of  commutation  upon  default  in  payment 
of  premiums  on  a  life  insurance  may  be  established  by  state  statute.  Such  rule 
may  be  mandatory  and  not  subject  to  be  set  aside  or  varied  by  the  company- 
with  the  consent  of  the  assured.22 

2.  Acandonme;nt  by  Insurer — a.  In  General. — A  holder  of  a  policy  of  in- 
surance is  under  no  obligation  to  continue  his  insurance,  either  under  his  orig- 
inal policy  or  under  a  paid-up  policy  with  a  new  company  to  which  the  original 
company  transferred  its  business,  although  the  new  company  received  all  the 
old  company's  assets  and  assumed  all  its  obligations  on  policies  and  otherwise,, 
the  policy  holder  being  relegated  to  the  new  company  for  the  obtainment  of  his 
rights,  whatever  they  may  be.  Where  an  insurance  company  thus  totally 
abandons  the  performance  of  its  contract  with  the  insured  by  transferring  all 
its  assets  and  obligations  to  another  company,  the  insured  has  a  right  to  con- 
sider the  contract   as   determined   by  the   act   of  the   company,   and  to  demand 


with  the  company  in  advance,  to  make  up 
the  deficiency  in  later  premiums  to  cover 
the  annual  cost  of  insurance  instead  of 
being  retained  by  the  assured,  and  paid 
by  him  to  the  company  in  the  shape  of 
greatly  increased  premiums  when  the 
risk  is  greatest.  It  is  the  'net  reserve'  re- 
quired by  law  to  be  kept  by  the  company 
for  the  benefit  of  the  assured,  and  to  be 
maintained  to  the  credit  of  the  policy. 
So  long  as  the  policy  remains  in  force 
the  company  has  not  practically  any 
beneficial  interest  in  it,  except  as  its  cus- 
todian, with  the  obligation  to  maintain  it 
unimpaired  and  suitably  invested  for  the 
benefit  of  the  assured.  This  is  the  prac- 
tical, though  not  the  legal,  relation  of  the 
company  to  this  fund.  Upon  the  sur- 
render of  the  policy  before  the  death  of 
the  assured,  the  company,  to  be  relieved 
from  all  responsibility  for  the  increased 
risk,  which  is  represented  by  this  ac- 
cumulating reserve,  could  well  afford  to 
surrender  a  considerable  part  of  it  to  the 
assured,  or  his  representative.  A  return 
of  a  part  in  some  form  or  other  is  now 
usually  made."  Hiscock  v.  Mertens,  205 
U.   S.  202.   211,   51   L.   Ed.  771. 

21.  Paid-up  policy. — Lovell  v.  St.  Louis 
Mut.  Life  Ins.  Co.,  Ill  U.  S.  264,  270,  28 
L.  Ed.  423. 

Under  a  stipulation  in  a  policy  of  life 
insurance,  that  the  sum  insured  shall  be 
commuted  to  the  amount  of  the  pre- 
miums themselves,  upon  any  default  in 
the  payment  of  any  premium,  the  com- 
pany is  not  bound  to  give  the  individual 
a  paid-up  policy  for  a  greater  amount 
than  the  sum  of  the  premiums  paid,  al- 
though both  the  insured  and  the  agent  of 
the  company  were  mutually  mistaken  as 
to  the  amount  of  the  paid-up  policy  to 
which  the  insured  was  entitled.  Lovell 
V.  St.  Louis  Mut.  Life  Ins.  Co.,  Ill  U.  S. 
264,  270,  28  L.   Ed.  423. 

Note  for  part  premium  unpaid — Lien 
on  policy. — A  policy  of  life  insurance  pro- 


vided that  after  two  annual  payments, 
should  it  be  desired  to  discontinue  the 
policy,  the  company  was  to  issue  "a 
paid-up  policy  for  as  many  tenths  of  the 
amount  originally  assured  as  there  had 
been  annual  premiums  paid  in  cash."  The 
court  holds  that  the  assured,  having 
elected  to  discontinue  the  payment  of  pre- 
miums, is  entitled  to  a  paid-up  policy  pro 
tanto,  without  paying  her  note  to  the 
company  for  part  premiums,  but  that  the 
note  will  be  a  lien  on  such  policy,  and, 
with  interest,  less  the  accruing  dividends 
of  profits,  and  must,  when  the  policy  be- 
comes payable,  be  deducted  from  the 
amount  thereof.  Insurance  Co.  v. 
Dutcher,  95   U.   S.  269,  270,  24   L.   Ed.  410. 

22.  Under  state  statutes. — Equitable 
Life  Assur.  Society  v.  Clements,  140  U. 
S.  226,  35  L.   Ed.  497. 

The  insertion,  in  a  policy  of  life  insur- 
ance, of  a  provision  for  a  different  rule  of 
commutation  from  that  prescribed  by  the 
statute,  in  case  of  default  of  payment  of 
premium  after  three  premiums  have  been 
paid,  as  well  as  the  insertion,  in  the  ap- 
plication, of  a  clause  by  which  the  ben- 
eficiary purports  to  "waive  and  relin- 
quish all  right  or  claim  to  any  other 
surrender  value  than  that  so  provided, 
whether  required  by  a  statute  of  any  state, 
or  not;"  is  an  ineffectual  attempt  to  evade 
and  nullify  the  clear  words  of  the  statute. 
Equitable  Life  Assur.  Society  v.  Clem- 
ents, 140  U.  S.  226,  234,  35  L.  Ed.  497; 
New  York  Life  Ins.  Co.  v.  Cravens,  178 
U.    S.    389,   398,   44   L.    Ed.    1116. 

Missouri. — The  rule  of  commutation 
upon  nonpayment  of  preinium  on  a  policy 
of  life  insurance  after  the  payment  of  two 
full  annual  premiums  thereon,  established 
by  the  Revised  Statutes  of  Missouri  of 
1879,  §§  5983,  5986,  is  not  directory  but 
mandatory,  and  cannot  be  varied  or 
waived  by  express  provision  in  the  con- 
tract, except  in  the  cases  specified  in  that 
statute.      Equitable  Life  Assur.   Society  v. 
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what  is  justly  due  him  in  that  exigency,  since  the  contract  is  executory  in   its 

b.  Transfer   of   Business    to   Nezv   Company. — See   ante,    "In   General,"    IV, 

T    2    a. 
'k'.   Forfeiture   and  Avoidance— 1.  Avoidance  by   I^Ieans  of  Techxicae 

Defenses. Technical   defenses   to   avoid   payment  of    losses   under   policies   of 

insurance,  by  companies   which  have  received  their  premiums,  are  not  favored 
by   the   court.^'*  .  ... 

2.  Forfeitures— a.  Construction.— In  dealmg  with  the  question  of  forfeiture, 
the  rule  is  that  if  policies  of  insurance  contain  inconsistent  provisions  or  are  so 
framed  as  to  be  fairly  open  to  construction,  that  view  should  be  adopted,  if 
possible,   which    will   sustain  rather   than    forfeit  the  contract.^s 

Forfeitures  upon  condition  broken  are  to  be  strictly  construed.^^ 


Clements,  140  U.  S.  226,  35  L-  Ed.  497; 
New  York  Life  Ins.  Co.  v.  Cravens,  178 
U.  S.  389,  398,  44  L.  Ed.  1116;  National 
Mut.,  etc.,  Ass'n  v.  Brahan,  193  U.  S.  635, 
647,  48   L.   Ed.  823. 

This  construction  of  §  5985,  Mo.  Rev. 
Stat.,  is  put  bej^ond  doubt  by  §  5986, 
which,  by  specifying  four  cases  (two  of 
which  relate  to  the  form  of  the  policjO 
in  which  the  three  preceding  sections 
"shall  not  be  applicable,"  necessarily  im- 
plies that  those  sections  shall  control  all 
cases  not  so  specified,  whatever  be  the 
form  of  the  policy.  Equitable  Life  Assur. 
Society  v.  Clements,  140  U.  S.  226,  232,  35 
L  Ed  497;  New  York  Life  Ins.  Co.  v. 
Cravens,    178    U.    S.    389,    398,    44    L.    Ed. 

1116. 

23.  Abandonment  by  insurer.— Loveli 
V.  St.  Louis  Alut.  Life  Ins.  Co.,  Ill  U.  S. 
264,  272,  28  L.  Ed.  423. 

The  complainant  surrendered  his  policy, 
as  he  had  a  right  to  do,  for  the  purpose 
of  having  it  commuted  to  a  paid-up  policy; 
but  he  did  so  with  the  understanding  be- 
tween him  and  the  agent  of  the  company 
that  the  paid-up  policy  was  to  be  for  such 
amount  as  the  premiums  paid  would  pur- 
chase, and  that   his   premium  note   should 
be  returned  to  him.     So  far  as  the  amount 
of  the  paid-up   policy  was   concerned,   the 
complainant  and  the  agent  acted  under  a 
mutual    mistake.     The    company   kept   the 
policy   for  six  months  without   giving  the 
complainant    any    notice    of    the    mistake, 
and   then,  by  indorsement   on   the   policy, 
attempted   to   reduce    it     to     a     different 
amount,    subject   to   the   payment    of     in- 
terest on  the  premium  note,  and  kept  the 
note   instead   of   delivering   it   up   for   can- 
cellation.     In    the    meantime,     the     com- 
pany   conveyed    all    its    assets    to    another 
company,    and   transferred   to    such    other 
company  all   its   business,  and  all  interest 
in  its  outstanding  policies,  and  completely 
fmd  utterly  put  it  out  of  its  own  power  to 
fulfill  any  of  its  obligations,  and  virtually 
went   out   of   existence.      Under   these   cir- 
cumstances  it   was  held,   that   the   insured 
was   under   no   obligation    to   continue   his 
insurance,  either  under  his  original  policy, 
or  under   a  paid-up   policy,   with   the   new 

company    to    which    the    company    trans- 
ferred its  business.     Since  the  latter  com- 


pany totally  abandoned  the  performance 
of  the  contract  made  with  the  insured  and 
transferred  all  its  assets  and  business  to 
another  company,  and  since  the  contract 
is  executory  and  continuous  in  its  nature, 
the  insured  had  a  right  to  consider  the 
contract  as  at  an  end.  and  to  demand  what 
was  justly  due  to  him  by  reason  of  its 
abandonment  b}^  the  company.  Loveli  v. 
St.  Louis  Mut.  Life  Ins.  Co.,  Ill  U.  S. 
264,   271,   28   L.    Ed.   423. 

The  assured  is  not  entitled  to  a  return 
of  the  full  amount  of  his  premiums  paid. 
He  had  the  benefit  of  insurance  upon  his 
life  for  a  number  of  years,  and  the  value 
of  that  insurance  should  be  deducted  from 
the  aggregate  amount  of  his  payments.  In 
other  words,  the  amount  to  which  he  is 
entitled  is,  what  is  called  and  known  in 
the  life  insurance  business  as  the  value  of 
his  policy  at  the  time  it  was  surrendered, 
vvith  interest,  less  the  amount  of  his  pre- 
mium note,  which  should  be  surrendered 
and  canceled.  The  amount  due  the  com- 
plainant can  easily  be  ascertained  by  the 
court  by  calling  in  the  aid  of  an  expert, 
without  the  trouble  and  expense  of  a 
reference  to  a  master.  The  equitable 
value  of  the  policy  is  shown  by  the  tables 
used  by  every  life  insurance  company. 
Loveli  r.  St.  Louis  Mut.  Life  Ins.  Co., 
in   U.    S.   264,  274,  28   L.    Ed.   423. 

24.  Avoidance  by  means  of  technical  de- 
fenses.—Mutual  Life  Ins.  Co.  v.  Hill,  193 
U.   S.    551,   559,  48   L.   Ed.  788. 

25.  Construction. — Mc^laster  v.  New 
York  Life  Ins.  Co.,  183  U.  S.  25,  40,  46 
L.  Ed.  64;  Thompson  v.  Phenix  Ins.  Co., 
136  U.  S.  287,  34  L.  Ed.  408:  National 
Bank  v.  Insurance  Co.,  95  U.  S.  673,  24 
L.    Ed.   563. 

The  rule  was  laid  down  "in  Thompson 
v.  Phenix  Ins.  Co.,  136  U.  S.  287,  34  L. 
Ed.  408,  that  in  case  of  attempted  for- 
feiture, if  the  policy  be  fairly  susceptible 
of  two  constructions,  the  one  will  be 
adopted  which  is  more  favorable  to  the 
insured.  This  rule  was  reiterated  in  Mc- 
Master  v.  New  York  Life  Ins.  Co.,  183 
U.  S.  25.  46  L.  Ed.  64."  Hunt  v.  Spring- 
field Fire,  etc.,  Ins.  Co.,  196  U.  S.  47,  49, 
49   L.   Ed.   381. 

26.  Knickerbocker  Life  Ins.  Co.  z:  Pen- 
dleton, 112  U.  S.  696,  709,  28  L.  Ed.  866. 
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b.  Breach  of  Affirmative  Warranties  and  False  Representations — (1)  Breach 
of  Affirmative  Warranty — (a)  What  Constitutes  a  Warranty. — An  applicant's 
answers  to  questions  in  the  application  constitutes  warranties  when  the  parties 
iniend  them  to  be  literally  anu  exactly   fulfilled. ^^ 

Whole  Application  Not  Part  of  Contract.— See  post,  "Statements  Con- 
strued as  Representations  Rather  than  Warranties,"  IV,  K,  2,  b,   (1),   (b),  cc. 

(b)  Materiality  of  False  Statement — aa.  General  Rule. — In  the  case  of  a 
warranty  the  answers  must  be  true,  to  justify  a  recovery,  without  regard  to  the 
materiality  of  the  question  or  the  good  faith  of  the  answer,  and  if  any  of  them, 
however  immaterial  to  the  risk,  are  shown  to  be  untrue,  the  policy  is  void.2*» 
The  agreement  of  the  parties  that  the  statements  are  absolutely  true,  and  that 
if  untrue  in  any  respect  the  policy  shall  be  void,  removes  the  question  of  their 
materiality   from  the  consideration  of  the  court  or  jury.29 

bb.  Warranties  and  Representations  Distinguished. — An  express  warranty  al- 
ways makes  a  part  of  the  policy  and  must  be  strictly  and  literally  performed, 
but  substantial  truth  in  everything  material  to  the  risk  is  all  that  is  required 
in  the  representations.30  An  applicant's  answers  to  questions  are  representa- 
tions, as  distinguished  from  warranties,  when  the  parties  intend  them  to  sub- 
stantially performed  in  all  matters  material  to  the  risk,  that  is,  in  matters 
which  are  of  the  essence  of  the  contract.^ ^ 

In  Action  of  Covenant.— Although  the  effect  of  a  breach  of  warranty  and 
of  a  material  misrepresentation,  may  be  the  same  on  a  policy,  yet  it  is  essential 
to  distinguish   accurately   between  them  in  an   action  of  covenant.32 


27.  What    constitutes    a     warranty. — 

Moulor  V.  American  Life  Ins.  Co.,  Ill  U. 
S.  335,  341,  28  L-  Ed.  447;  Hazard  v.  New 
England  Marine  Ins.  Co.,  8  Pet.  557,  8 
L.    Ed.    1043. 

Statements  in  the  proposal  are  warran- 
ties if  so  declared  by  the  terms  of  the 
policy.  Piedmont,  etc.,  Life  Ins.  Co.  v. 
Ewing,    92   U.    S.    377,    23    L.    Ed.    610. 

Where  an  application  for  a  policy  of 
insurance  states,  and  the  policy  is  made 
by  the  company  and  accepted  by  the  in- 
sured, upon  the  express  condition  and 
agreement  that  the  statments  and  dec- 
larations made  in  the  application  are  in 
all  respects  true,  and  that  in  case  such 
condition  is  violated  the  policy  shall  be 
null  and  void,  the  answers  in  such  an  ap- 
plication are  warranties.  Jeffries  v.  Life 
Ins.  Co.,  22  Wall.  47,  22  L.   Ed.  833. 

28.  Materiality. — Insurance  Co.  v. 
Trefz,  104  U.  S.  197,  202,  26  L.  Ed.  708; 
^tna  Life  Ins.  Co.  v.  France,  91  U.  S. 
510,  23  L.  Ed.  401;  Jefifries  v.  Life  Ins. 
Co.,  22  Wall.  47,  22  L.  Ed.  833;  Piedmont, 
etc.,  Life  Ins.  Co.  v.  Ewing,  92  U.  S.  377, 
23   L.   Ed.   610. 

In  case  of  a  warranty,  the  right  of  the 
plaintiff  to  recover  is  defeated,  upon 
proof  that  an  answer  to  any  of  the  ques- 
tions in  the  application  is  untrue,  without 
regard  to  the  materiality  of  the  question 
or  the  good  faith  of  the  answer.  Insur- 
ance Co.  V.  Trefz,  104  U.  S.  197,  202,  26 
L.   Ed.   708. 

When  the  policy  declares  that  this 
policy  is  made  by  the  company  and  ac- 
cepted by  the  insured,  upon  the  express 
condition  and  agreement  that  the  state- 
ments and  declarations  of  the  applicant 
contained    in    the    application    are    in    al! 


respects  true,  this  applies  to  all  and  to 
each  one  of  such  statements  and  is  not 
expressed  to  be  made  as  to'  important  or 
material  statements  only,  or  to  those 
supposed  to  be  material,  but  as  to  all 
statements.  Jefifries  v.  Life  Ins.  Co,  22 
Wall.    47,   53,   22   L.    Ed.    833. 

Where  a  party,  in  order  to  effect  an  m- 
surance  upon  his  life,  agreed  that  if  the 
proposal,  answers,  and  declaration  made 
by  him — which  he  declared  to  be  true,  and 
which  were  made  part  and  parcel  of  the 
policy,  the  basis  of  the  contract,  and  upon 
the  faith  of  which  the  agreement  was  en- 
tered into — should  be  found  m  any  re- 
spect untrue  or  fraudulent,  then,  and  in 
such  case,  the  policy  should  be  null  and 
void,  held,  that  the  company  was  not 
liable  if  the  statements  made  by  the  in- 
sured were  not  true,  ^tna  Life  Ins.  Co. 
7:  France,  91  U.  S.  510,  23  L.  Ed.  401. 

29.  ^tna  Life  Ins.  Co.  v.  France,  91  U 
S.   510,  23  L.   Ed.  401. 

30.  Warranties  and  representations  dis- 
tmguished. — Hazard  v.  New  England  Ma- 
rine Ins.  Co.,  8  Pet.  557,  8  L.  Ed.  1043; 
Moulor  V.  American  Life  Ins.  Co..  Ill  U. 
S.  335,  28  L.  Ed.  447;  Phoenix  Life  Ins. 
Co.  V.  Raddin,  120  U.  S.  183,  189.  30  L. 
Ed.  644;  Home  Life  Ins.  Co.  v.  Fisher, 
188  U.  S.  726,  727,  47  L.  Ed.  667.  See 
post.  "Materiality  to  Risk,"  IV,  K,  2,  b, 
(2),   (c). 

31.  Moulor  V.  American  Life  Ins.  Co.» 
111   U.   S.   335,   341,  28   L.   Ed.  447. 

32.  Livingston  v.  Maryland  Ins.  Co.,  6 
Cranch    274,   278,    3    L.    Ed.    222 

It  is  essential,  in  an  action  of  covenant 
on  a  policy  of  insurance,  especially,  to 
distinguish  accurately  between  the  war- 
lanty   contained   in   the   policy,   and   those 
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cc.  Statements  Construed  as  Representations  Rather  than  Warranties.— An- 
swers to  questions  propounded  by  the  insurers  in  an  application  for  insurance, 
unless  they  are  clearly  shown  by  the  form  of  the  contract  to  have  been  in- 
tended by  both  parties  to  be  warranties,  to  be  strictly  and  literally  complied 
with,  are  to  be  construed  as  representations.^s 

(c)  Good  Faith  of  Anszver — aa.  In  General. — For  lack  of  substantial  truth, 
the  fact  that  the  answer  was  made  in  good  faith  is  no  valid  excuse.^^ 


extrinsic  circumstances,  such  as  misrepre- 
sentation or  concealment,  which  have 
been  deemed  sufficient  to  discharge  the 
underwriters.  Although  the  effect  of  a 
breach  of  a  warranty,  and  of  a  material 
misrepresentation,  may  be  the  same  on  a 
policy,  yet  they  cannot  be  confounded  to- 
gether, in  deciding  on  pleadings  or  on  a 
special  verdict.  Livingston  v.  Maryland 
Ins.  Co.,  6   Cranch  274,  278.  3  L.  Ed.  222. 

33.  Statements  construed  as  representa- 
tions rather  than  warranties. — Phcenix 
Life  Lis.  Co.  v.  Raddin,  120  U.  S.  183,  189, 
30  L.  Ed.  644;  Moulor  v.  American  Life 
Ins.  Co.,  Ill  U.  S.  335,"  28  L.  Ed.  447; 
National  Bank  v.  Insurance  Co.,  95  U.  S. 
673,  24  L.   Ed.   563. 

"When  a  policy  of  insurance  contains 
contradictory  provisions,  or  has  been  so 
framed  as  t  leave  room  for  construction, 
rendering  it  doubtful  whether  the  parties 
intended  the  exact  truth  of  the  applicant's 
statements  to  be  a  condition  precedent  to 
any  binding  contract,  the  court  should 
lean  against  that  construction  which  im- 
poses upon  the  assured  the  obligations  of 
a  warranty."  jMoulor  v.  American  Life 
Ins.  Co..  Ill  U.  S.  335,  28  L.  Ed.  447;  Na- 
tional Bank  v.  Insurance  Co.,  95  U.  S. 
673,   24   L.   Ed.   563. 

In  a  contract  of  insurance,  the  answers 
in  the  application  were  nowhere  called 
warranties,  or  made  part  of  the  contract. 
In  the  policy  those  answers  and  the  con- 
cluding paragraph  of  the  application  were 
referred  to  only  as  "the  declarations  or 
statements  upon  the  faith  of  which  this 
policy  is  issued;"  and  in  the  concluding 
paragraph  of  the  application  the  answers 
were  declared  to  be  "fair  and  true  an- 
swers to  the  foregoing  questions,"  and 
to  "form  the  basis  of  the  contract  for  in- 
surance." It  was  held  that  they  must 
therefore  be  considered,  not  as  warranties 
which  are  part  of  the  contract,  but  as 
representations  collateral  to  the  contract, 
and  on  which  it  is  based.  Phoeni.x  Life 
Ins.  Co.  V.  Raddin,  120  U.  S.  183,  190,  30 
L.   Ed.   64  4. 

In  Moulor  v.  American  Life  Ins.  Co., 
Ill  U.  S.  335,  342,  28  L.  Ed.  447;  which 
was  a  life  insurance  case,  the  word  "war- 
ranted" was  in  the  application,  but  that 
word  was  not  carried  forward  into  the 
policy.  The  policy  upon  its  face  char- 
acterized the  statements  of  the  insured  as 
representations.  Thus,  one  part  of  the 
contract  apparently  stipulated  for  a  war- 
ranty, while  another  part  described  the 
statements  of  the  assured  as  representa- 
tions.    It  was  held,  that   the   doubt   as   to 


the  intention  of  the  parties  must  be  re- 
solved against  the  party  whose  language 
it  becomes  necessary  to  interpret.  The 
construction  must,  therefore,  prevail 
which  protects  the  insured  against  the  ob- 
ligations   arising    froin    a    strict    warranty. 

National  Bank  v.  Insurance  Co.,  95  U. 
S.  673,  24  L.  Ed.  563,  "was  a  case  of  fire 
insurance,  involving,  among  others,  the 
question  whether  the  statements  as  to  the 
value  of  the  property  insured  were  war- 
ranties." Moulor  V.  American  Life  Ins. 
Co.,  Ill  U.   S.  335,  341,  28  L.   Ed.  447. 

Where  the  whole  application  is  not 
made  part  of  the  contract,  and  the  only 
mention  of  it  in  the  policy  is  in  the  open- 
ing words,  "in  consideration  of  the  war- 
ranties made  in  the  application  for  thi:- 
insurance,"  all  the  statements  in  the  ap- 
plication are  not  included,  but  only  those 
which  are  warranties.  Some  of  them  may 
be;  others  clearly  are  not.  Accident  In?. 
Co.  V.  Crandal,  120  U.  S.  527,  533,  30  L 
Ed.   740. 

The  statements  as  to  the  age,  occupa- 
tion, previous  state  of  health  and  present, 
habits  of  the  assured,  and  as  to  his  other 
insurance,  may  be  warranties  on  his  part. 
Those  as  to  the  amount,  terms  and  payee 
of  the  policy  applied  for,  certainly  arc 
not.  Accident  Ins.  Co.  v.  Crandal,  120  U.. 
S.   527,   533,   30   L.   Ed.   740. 

Statement  of  law. — -"The  statements  ex- 
pressing his  understanding  of  what  will 
be  the  effect  of  the  insurance  are  state- 
ments not  of  fact,  but  of  law,  and  cannot 
control  the  legal  construction  of  the 
policy  afterwards  issued  and  accepted." 
Accident  Ins.  Co.  v.  Crandal,  120  U.  S. 
527,   533,  30   L.   Ed.   740. 

Declarations  to  medical  examiner. — A 
policy  of  life  insurance  purported  to  be 
made  "in  consideration  of  the  statements 
and  agreements  made  in  the  application 
for  this  policy,  which  are  hereby  made  a 
part  of  this  contract."  The  application 
"warrants"  that  the  statements  in  it  "are 
true,  full  and  complete,  *  *  *  and  are  of- 
fered to  the  company,  together  with  those 
contained  in  the  declaration  to  the  *  *  * 
company's  medical  examiner,  as  a  con- 
sideration for,  and  as  the  basis  of  the 
contract  with  said  company."  It  was 
held  that  the  word  "warrant"  does  not 
extend  to  the  declarations  to  the  medical 
examiner.  Home  Life  Ins.  Co.  v.  Fisher, 
188   U.   S.  726,   727,  47   L.   Ed.   667. 

34.  Good  faith  of  answer. — Insurance 
Co.  V.  Trefz,  104  U.  S.  197,  202,  26  L-  Ed. 
708.  See  ante,  "General  Rule,"  IV,  K,  2> 
b,  (1),  (b),  aa. 
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bb.  Scope  of  Question  Not  Understood. — For  a  lack  of  substantial  truth,  it 
is  no  valid  excuse  that  the  party  giving  the  answers  did  not  understand,  from 
ignorance  or  otherwise,   the   scope   of   the   question.^s 

cc.  Defect  of  Memory  Stated. — Although  the  policy  makes  the  questions  set 
forth  in  the  proposal  and  the  answers  to  them  warranties  and  part  of  the  con- 
tract, yet,  where  the  answers  are  qualified  by  the  statement  of  the  applicant 
that  they  are  as  nearly  correct  as  he  can  remember,  the  right  to  recover  is 
not  defeated,  unless  the  jury  are  satisfied  that  the  answers,  or  some  of  them, 
were  untrue  in  some  respect  materially  affecting  the  risk,  and  that  the  assured 
knew  of  their  incorrectness.  It  is  not  error  for  the  trial  court  to  so  instruct 
the   jury.2° 

(d)  Burden  of  Proof  of  Falsity. — The  burden  of  proving  the  truth  of  an- 
swers declared  by  the  policy  to  be  warranties  does  not  rest  upon  the  plaintiff, 
but  the  company  must  show  that  they  were  untrue. ^^ 

(2)  false  Representations  and  Concealments — (a)  Affirmation  or  Denial  of 
Fact. — To  constitute  a  representation  within  the  meaning  of  insurance  law, 
there  should  be  an  explicit  affirmation  or  denial  of  some  fact ;  or  such  an  al- 
legation as  would  irresistibly  lead  the  mind  to  the  same  conclusion."^ ^ 

A  mere  expression  of  opinion  by  the  assured  cannot  amount  to  a  ma- 
terial  representation. 2^ 

(b)  Falsity  of  Representation. — Must  Be  Substantially  Correct. — A  rep- 
resentation to  obtain  an  insurance,  whether  it  be  made  in  writing  or  by  parol, 
is  collateral  to  the  policy;  and  as  it  must  always  influence  the  judgment  of 
underwriters,  in  regard  to  the  risks,  it  must  be  substantially  correct;  it  differs 
from  an  express  warranty  as  that  always  makes  a  part  of  the  policy,  and  must 
be  strictly  and  literally  performed.'^*^ 

(c)  Materiality  to  Risk — aa.  General  Rule. — The  effect  of  a  misrepresenta- 
tion or  concealment  upon  a  policy,  depends  upon  its  materiality  to  the  risk;-*^ 
that  is,  in  matters  which  are  of  the  essence  of  the  contract.'* ^ 


35.  Scope   of  question  not  understood. 

—Insurance    Co.   v.   Trefz,    104   U.    S.    197, 
202,  26   h.   Ed.  708. 

36.  Defect  of  memory  stated. — .Etna 
Life  Ins.  Co.  v.  France,  94  U.  S.  561,  24 
L.    Ed.   287. 

37.  Burden  of  proof  of  falsity. — Pied- 
mont, etc.,  Life  Ins.  Co.  v.  Ewing,  92  U. 
S.   377,  2.3   L.   Ed.  610. 

38.  Affirmation  or  denial  of  fact.^ 
Livingston  f.  Maryland  Ins.  Co.,  7  Cranch 
506,   3    L.    Ed.   421. 

"If  the  expressions  are  ambiguous,  or 
such  as  the  parties  might  fairly  use,  with- 
out intending  to  authorize  a  particular 
conclusion,  the  assured  ought  not  to  be 
bound  by  the  conjectures,  or  calculations 
of  probability,  of  the  underwriter.  The 
latter,  if,  in  such  case,  he  deems  the  facts 
material,  ought  to  make  further  inquiries." 
Livingston  v.  Maryland  Ins.  Co.,  7  Cranch 
506,   541,  3   L.   Ed.   421. 

39.  Livingston  v.  Maryland  Ins.  Co.,  7 
Cranch   506,   3   L.   Ed.   421. 

40.  Hazard  v.  New  England  Marine 
Ins.  Co.,  8  Pet.  557,  8  L.  Ed.  1043; 
Phoenix  Life  Ins.  Co.  v.  Raddin,  120  U.  S. 
183,  189,  30  L.  Ed.  644;  Moulor  v.  Ameri- 
can Life  Ins.  Co.,  Ill  U.  S.  335,  28  L.  Ed. 
447. 

What  is  meant  by  "true"  and  "untrue" 
answers?  In  one  sense,  that  only  is  true 
which  is  conformable  to  the  actual  state 
of  things.     In  that   sense,  a  statement   is 


untrue  which  does  not  express  things  ex- 
actly as  they  are.  But  in  another  and 
broader  sense,  the  word  "true"  is  often 
used  as  a  synonym  of  honest,  sincere,  not 
fraudulent.  If  upon  looking  at  all  the 
clauses  of  the  application,  in  connection 
with  the  policy,  it  is  reasonably  clear  that 
what  the  company  required  of  the  appli- 
cant, as  a  condition  precedent  to  any 
binding  contract,  was,  that  he  would  ob- 
serve the  utmost  good  faith  towards  it, 
and  make  full,  direct,  and  honest  answers 
to  all  questions,  without  evasion  or  fraud, 
and  without  suppression,  misrepresenta- 
tion or  concealment  of  facts  with  which 
the  company  ought  to  be  made  ac- 
quainted and  the  contrary  cannot  be  con- 
fidently asserted;  then  by  so  doing,  and 
only  by  so  doing,  would  he  be  deemed  to 
have  made  "fair  and  true  answers." 
Moulor  V.  American  Life  Ins.  Co.,  Ill 
U.    S.   335,  345,   28    L.    Ed.   447. 

41.  Materiality  to  risk. — Livingston  v. 
Maryland  Ins.  Co.,  6  Cranch  274,  3  L, 
Ed.    222. 

42.  Moulor  v.  American  Life  Ins.  Co., 
Ill   U.   S.  335,  341,  28   L.   Ed.   447. 

Concealment. — The  operation  of  a  con- 
cealment, on  the  policy,  depends  upon  its 
inateriality  to  the  risk.  Maryland  Ins. 
Co.  V.  Ruden,  6  Cranch  338,  3  L.  Ed.  242; 
McLanahan  v.  Universal  Ins.  Co.,  1  Pet. 
170,   191,  7   L.   Ed.   98. 

A  misrepresentation,  not  averred  to  be 
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bb.  Test  of  Materiality. — One  of  the  tests,  and  certainly  a  decisive  test, 
whether  a  misrepresentation  or  concealment  is  material  to  the  risk,  is  to  as- 
certain whether,  if  the  true  state  of  the  property  or  title  had  been  known,  it 
would  have  enhanced  the  premium ;  if  it  would,  then  the  misrepresentation  or 
concealment  is  fatal  to  the  policy.-*^ 

Whether  a  question  is  immaterial  depends  upon  the  question  itself.  The 
information  received  may  be  immaterial.  But  if,  under  any  circumstances,  it 
can  produce  a  reply  which  will  influence  the  action  of  the  company,  the  ques- 
tion cannot  be  deemed   immaterial.^-* 

As  Effected  by  Contract  of  Parties. — The  parties  may  by  their  contract 
make  material  a  fact  that  would  otherwise  be  immaterial,  or  make  immaterial 
a   fact  that  would  otherwise  be  material.-*" 

cc.  Effect  of  Material  Misrepresentation  or  Concealment. — The  misrepresenta- 
tion or  concealment  by  the  assured  of  any  material  fact  entitles  the  insurers  to 
avoid  the  policy.-*'' 

Not  Void  Ab  Initio. — It  is  not  true,  that  because  a  policy  is  procured  by 
misrepresentation  of  material  facts,  it  is  therefore  to  be  treated,  in  the  sense 
of  the  law,  as  utterly  void  ab  initio.  It  is  merely  voidable,  and  may  be  avoided 
by  the  underwriters,  upon  due  proof  of  the  facts;  but  until  so  avoided,  it 
must  be  treated,  for  all  practical  purposes,  as  a  subsisting  policy.^" 

dd.  Right  to  Full  Disclosure — (aa)  In  General. — It  is  the  duty  of  the  as- 
sured to  place  the  underwriter  in  the  same  situation  as  himself;  to  give  to  him 
the  same  means  and  opportunity  of  judging  of  the  value  of  the  risks ;  and 
when  any  circumstance  is  withheld,  however  slight  and  immaterial  it  may  have 
seemed  to  himself,  that,  if  disclosed,  would  probably  have  influenced  the  terms 


material,  is  no  bar  to  an  action  on  a 
policy.  A  misrepresentation,  to  have  that 
effect,  must  be  material  to  the  risk. 
Hodgson  V.  Marine  Ins.  Co.,  5  Cranch 
100,  3   L.   Ed.   48. 

43.  Test  of  materiality. — Columbia  Ins. 
Co.  V.  Lawrence,  10  Pet.  507,  9  L.  Ed. 
512. 

"It  was  decided  by  this  court,  in  the 
former  case,  Columbian  Ins.  Co.  v.  Law- 
rence, 2  Pet.  25,  26,  53,  56,  7  L.  Ed.  335, 
that  the  misdescription  of  the  premises 
*  *  *  to  be  such  as  would  vitiate  the 
policy,  must,  upon  the  true  construction 
of  the  fundamental  rules  of  the  company, 
not  only  be  material  to  and  increasing  the 
risk,  but  such  as  would  occasion  the  in- 
surance to  be  made  at  a  lower  premium 
than  would  otherwise  be  demanded.  If, 
therefore,  the  misdescription  w^ere  ma- 
terial to  the  risk,  and  would  increase  it, 
but  yet  would  not  reduce  the  premium,  it 
would  not  avoid  the  policy."  Columbia 
Ins.  Co.  V.  Lawrence,  10  Pet.  507,  518,  9 
L.  Ed.  512. 

44.  Jeffries  v.  Life  Ins.  Co.,  22  Wall.  47, 
54,  22  L.  Ed.  833. 

45.  Phoenix  Life  Ins.  Co.  v.  Raddin, 
120  U.  S.  183,  189.  30  L.  Ed.  644,  citing 
Carpenter  v.  Providence,  etc.,  Ins.  Co., 
16  Pet.  495,  10  L.  Ed.  1044,  and  Jeffries 
V.  Life  Ins.  Co.,  22  Wall.  47,  22  L.  Ed. 
833,  and  quoted  with  approval  in  North- 
ern Assur.  Co.  V.  Grand  View  Bldg.  Ass'n, 
183   U.   S.   308,   348,  46   L.   Ed.   213. 

46.  Effect  of  material  misrepresentation 
or  concealment. — Columbia  Ins.  Co.  v. 
Lawrence,  10   Pet.  507,  9   L.  Ed.   512;   In- 


surance Co.  V.  Haven,  95  U.  S.  242,  248, 
24  L.  Ed.  473;  Phoenix  Life  Ins.  Co.  v. 
Raddin,  120  U.  S.  183,  189,  30  L.  Ed.  644; 
Jeffries  v.  Life  Ins.  Co.,  22  Wall.  47,  22 
L.  Ed.  833;  Carpenter  v.  Providence,  etc., 
Ins.  Co.,  16  Pet.  495,  10  L.  Ed.  1044;  IMc- 
Lanahan  v.  Universal  Ins.  Co.,  1  Pet.  170. 
7   L.    Ed.   98. 

In  all  treaties  on  insurance,  and  in  all 
the  cases  in  which  the  question  has  arisen, 
the  principle  is  that  a  misrepresentation 
which  is  material  to  the  risk,  avoids  the 
policy.  Columbian  Ins.  Co.  v.  Lawrence, 
2   Pet.   25,  7   L.   Ed.   335. 

"A  false  representation,  though  no 
breach  of  the  contract,  if  material  avoids 
the  policy,  on  the  ground  of  fraud,  or  be- 
cause the  insurer  has  been  misled  by  it." 
Livingston  v.  Maryland  Ins.  Co.,  7 
Cranch  506,  535,  3  L-  Ed.  421. 

"A  false  representation  avoids  the 
policy,  because  it  either  misleads  or  de- 
frauds." Livingston  v.  Maryland  Ins. 
Co.,  7  Cranch  506,  3  L.  Ed.  421;  Clark  v. 
Manufacturers'  Ins.  Co.,  8  How.  235,  248, 
12  L.   Ed.   1061. 

Denial  of  material  fact. — When  repre- 
sentations are  made,  the  denial  in  them  of 
a  material  fact,  such  as  here,  that  any 
lamp  was  used  in  the  picking-room  of  a 
cotton  factory,  where  one  or  more  in 
truth  is  used,  makes  the  policy  void,  not 
only  for  misrepresentation,  but  misde- 
scription and  concealment.  Clark  v.  Manu- 
facturers' Ins.  Co.,  8  How.  235,  247,  12  L. 
Ed.   1061. 

47.  Carpenter  v.  Providence,  etc.,  Ins. 
Co.,  16  Pet.  495,  509,  10  L-  Ed.  1044. 
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of  the  insurance,  the  concealment  vitiates  the  poHcy.'*^ 

(bb)   Reinsurance— In   respect   to   the   duty   of   disclosing   all   material    facts, 


48.  Right  to  full  disclosure. — Sun  Mut. 
Ins.  Co.  V.  Ocean  Ins.  Co.,  107  U.  S.  485, 
510,  27  L.  Ed.  337. 

''The  assured  will  not  be  allowed  to  pro- 
tect himself  against  the  charge  of  an  un- 
due concealment  by  evidence  that  he  had 
disclosed  to  the  underwriters,  in  general 
terms,  the  information  that  he  possessed. 
Where  his  own  information  is  specitic,  it 
must  be  communicated  in  the  terms  in 
which  it  was  received.  General  terms 
may  include  the  truth,  but  may  fail  to 
convey  it  with  its  proper  force  and  in  all 
its  extent.  Nor  will  the  assured  be  per- 
mitted to  urge,  as  an  excuse  for  his  omis- 
sion to  communicate  material  facts,  that 
they  were  actually  known  to  the  under- 
writers, unless  it  appears  that  their  knowl- 
edge was  as  particular  and  full  as  his  own 
information."  Sun  ]Mut.  Ins.  Co.  v.  Ocean 
Ins.  Co.,  107  U.  S.  485,  510,  27  L-  Ed.  337. 
See  post,  "Knowledge  of  Insurer,"  IV,  K, 
^.  b,  (2),  (c),  fif. 

"The  insured — knowing  that  he  is  asked 
for  representations  to  enable  the  under- 
writer to  decide  properly  whether  he  will 
insure  at  all,  and  if  so,  at  what  premium 
— must  suppress  nothing  material  to  the 
risk,  or  the  underwriter  will  not  stand  on 
-equal  grounds  with  himself,  and  will  be 
forced  to  act  in  the  dark  more  than  him- 
self, and  probably  to  misjudge."  Clark  v. 
Manufacturers'  Ins.  Co.,  8  How.  235,  248, 
12  L.  Ed.  1061;  Maryland  Ins.  Co.  v.  Ru- 
den,  6  Cranch  338,  3  L.  Ed.  242,  and  Liv- 
ingston V.  Marvland  Ins.  Co.,  6  Cranch 
274,  279,  3  L.  Ed.  222;  Columbia  Ins.  Co. 
V.  Lawrence,  10  Pet.  507,  516,  9  L.  Ed.  512; 
McLanahan  v.  Universal  Ins.  Co.,  1  Pet. 
170,  185,  7  L.  Ed.  98:  Gardner  v.  Collins, 
2  Pet.  58,  7  L.  Ed.  347. 

"Concealment  thus  would  operate  in 
some  cases  as  a  fraud,  and  in  all  will 
make  the  risk  very  different  from  what 
the  insurer  knew  and  agreed  to."  Clark 
V.  Manufacturers'  Ins.  Co.,  8  How.  235, 
-248,   12    L.    Ed.   1061. 

"The  contract  of  insurance  has  been 
said  to  be  a  contract  uberrima  fidei,  and 
the  principles  which  govern  it.  are  those 
of  an  enlightened  moral  policj'."  Mc- 
Lanahan V.  Universal  Ins.  Co.,  1  Pet.  170, 
1S5.  7  L.  Ed.  98. 

"The  contract  of  insurance  is  one  in 
which  the  underwriters  generally  act  on 
the  representation  of  the  assured;  and 
that  representation  ought,  consequently, 
to  be  fair,  and  to  omit  nothing  which  it 
is  material  for  the  underwriters  to  know." 
Columbian  Ins.  Co.  v.  Lawrence.  2  Pet. 
25,  47.  7  L.  Ed.  335;  Columbia  Ins.  Co. 
V.  Lawrence,  10  Pet.  507,  515,  9  L.  Ed. 
51  r 

The  underwriter  must  be  presumed  to 
act  upon  the  belief  that  the  party  pro- 
curing insurance  is  not,  at  the  time,  in 
risk,  which  he  does  not  disclose.  Mc- 
possession   of   any   facts,   material    to    the 


Lanahan  v.  Universal  Ins.  Co.,  1  Pet  170 
185,   7   L.    Ed.   98.  ,  .         , 

"An  applicant  for  insurance  is  bound  to 
fair  dealmg  with  the  underwriters,  and, 
in  his  representations,  should  omit  noth- 
ing which  it  is  material  for  them  to  know- 
nothing  which  would  probably  influence 
the  mind  of  the  underwriter  in  forming  or 
declining  the  contract."  Phoenix  Ins  Co 
V.  Hamilton,  14  Wall.  504,  509,  20  L  Ed 
729.  ■ 

"If  a  party,  having  secret  information  of 
a  loss,  procures  insurance,  without  dis- 
closing it,  it  is  a  manifest  fraud,  which 
avoids  the  policy."  McLanahan  v.  Uni- 
versal Ins.  Co.,  1  Pet.  170,  185,  7  L  Ed. 
98.^     See    the     title     MARINE    INSUR- 

The  underwriter  must  be  presumed  to 
act  upon  the  belief,  that  no  known  loss  had 
occurred,  which,  by  reasonable  diligence, 
m-.ght  have  been  communicated  to  him. 
McLanahan  v.  Universal  Ins.  Co.,  1  Pet 
170,  7  L.  Ed.  98. 

If  a  party,  knowing  that  his  agent  is 
about  to  procure  insurance  for  him,  with- 
holds information  of  a  loss,  for  the  pur- 
pose of  misleading  the  underwriter,  it  is 
a  fraud,  and  vitiates  the  insurance  for, 
under  such  circumstances,  the  maxim  ap- 
plies, qui  facit  alium,  facit  per  se.  His 
own  knowledge,  in  such  a  case,  infects  the 
act  of  his  agent,  in  the  same  manner,  and 
to  the  same  extent,  which  the  knowledge 
of  the  agent  himself  would  do.  McLana- 
han V.  Universal  Ins.  Co.,  1  Pet  170  7  L 
Ed.  98.  .         ,  . 

Intelligence  received  after  application 
made. — "Where  a  party  orders  insurance, 
and  afterwards  receives  intelligence  mate- 
rial to  the  risk,  or  has  knowledge  of  a  loss, 
he  ought  to  communicate  it  to  the  agent,' 
as  soon  as,  with  due  and  reasonable  dili- 
gence, it  can  be  communicated,  for  the 
purpose  of  countermanding  the  order,  or 
laying  the  circumstances  before  the  under- 
writer. If  he  omits  so  to  do,  and  by  due 
and  reasonable  diligence,  the  information 
might  have  been  communicated,  so  as  to 
have  countermanded  the  insurance,  the 
policy  is  void."  McLanahan  v.  Universal 
Ins.  Co.,  1  Pet.  170,  185,  7  L.  Ed.  98. 

"The  rule  requires  only  due  and  reason- 
able diligence,  to  be  judged  of  under  all  the 
circumstances  of  each  particular  case."  Mc- 
Lanahan V.  Universal  Ins.  Co.,  1  Pet.  170, 
185.   7    L.   Ed.   98. 

What  constitutes  due  diligence  as  ques- 
tion for  the  jury.— "What  constitutes  due 
and  reasonable  diligence,  in  cases  of  this 
nature,  is  principally  matter  of  fact  for  the 
consideration  of  a  jury.  When,  indeed,  all 
the  facts  are  given,  and  the  inference  de- 
ducible  therefrom,  the  question  may  re- 
soIve_  itself  into  a  mere  question  of  law. 
But  it  is,  in  general,  impossible  to  lay 
down  a  fixed_  rule  on  the  subject,  from  the 
almost    infinite    variety    of    circumstances 
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the  case  of  reinsurance  does  not  differ  from  that  of  an  original  insurance.  The 
obh'gation   in   both   cases   is   one   uberrimae   fidei.-*^ 

ee.  Intention  to  Deceive. — The  duty  of  communication,  indeed,  is  independent 
of  the  intention,  and  is  violated  by  the  fact  of  concealment,  even  where  there 
is  no  design  to  deceive. ^^ 

Innocent  Misrepresentations. — The  only  cases  in  which  policies  have  been 
avoided  for  innocent  misrepresentations  are  those  in  which  the  matter  disclosed 
or  concealed  has  affected  the  risk,  so  as  to  render  it  different  from  the  one 
understood  at  the  time,  and  on  which  the  premium  was  calculated.^^ 

ff.  Knozuledge  of  Insurer. — Insurers  are  always  to  be  expected  to  possess 
some  general  knowledge  of  such  matters  as  they  deal  with,  independent  of  in- 
quiries to  the  assured.^2  The  insurer  must  be  presumed  to  know  what  is  material 
in  the  course  of  any  particular  trade — its  usages  at  home  and  abroad,  and  those 
transactions  which  are  public,  and  equally  open  to  the  knowledge  of  both  par-, 
ties. 53  And  on  special  usage  proved,  it  may  appear  that  it  was  the  duty  of  ihe 
underwriter  to  obtain  the  information  for  himself.^^ 

gg.  Means  of  Knozdedgc  Equally  Open  to  Both  Parties. — Where  the  means 
of  knowledge  is  equally  open  to  both  parties,  there  can  be  no  concealment.^'' 

Idi.  Knoivlcdge  or  Ignorance  of  Insured. — See  ante,  "Intention  to  Deceive," 
IV.  K,  2,  b,  (2),  (c),  ee. 

ii.  Representations  Not  Asked  or  Given. — If  the  insurer  asks  no  informat'or- 
and  the  insured  makes  no  representations,  "it  must  be  presumed  that  the  insurer 
has  in  person  or  by  agent  in  such  a  case  obtained  all  the  information  desired  as 
to  the  premises  insured,  or  ventures  to  take  the  risk  without  it,  and  that  the  in- 
sured, being  asked  nothing,  has  a  right  to  presume  that  nothing  on  the  risk  i^' 
desired  from  him.  This  rule  must  not  be  misapprehended  and  supposed  to  rest 
on  a  principle  different  and  somewhat  ordinary,  that  insurers  are  always  to  be 
expected  to  possess  some  general  knowledge  of  such  matters  as  they  deal  with, 
independent  of  inquiries  to  the  assured. "^'^ 


which  may  affect  its  application;  much 
must  depend  upon  the  means  of  communi- 
cation, the  situation  of  the  parties,  the 
knowledge  of  conveyances,  the  fair  exer- 
cise of  discretion,  as  to  time,  mode  and 
place  of  conveyance,  the  course  of  trade, 
and  nature  of  the  voyage,  and  the  prob- 
able chances  of  the  countermand  being 
effectual.  All  these  are  matters  of  fit  in- 
quiry before  the  jury,  and  must,  from  their 
very  nature,  apply  with  very  different 
force  to  different  cases."  McLanahan  v. 
Universal  Ins.  Co.,  1  Pet.  170,  186,  7  L. 
Ed.  98. 

49.  Reinsurance. — Sun  Mut.  Ins.  Co.  v. 
Oceans  Ins.  Co.,  107  U.  S.  485,  510,  27  L. 
Ed.^  337. 

"The  exaction  of  information  in  some  in- 
stances may  be  greater  in  a  case  of  rein- 
surance than  as  between  the  parties  to  an 
original  insurance.  In  the  former,  the 
party  seeking  to  shift  the  risk  he  has 
taken  is  bound  to  communicate  h's  l-rnowl- 
edge  of  the  character  of  the  original  in- 
sured, where  such  information  would  be 
likely  to  influence  the  judgment  of  an 
underwriter;  while  in  the  latter  the  party, 
*  *  *  is  'not  bound  nor  could  it  be  ex- 
pected, that  he  should  speak  evil  of  him- 
self.' "  Sun  Mut.  Ins.  Co.  v.  Ocean  Ins. 
Co.  107  U.  S.  485,  510,  27   L-   Ed.  337. 

50.  Intention  to  deceive. — Sun  Mut.  Ins. 
Co  V.  Ocean  Ins.  Co.,  107  U.  S.  485,  510, 
27   L.   Ed.   337. 

"And    even    if    there    be    no    intentional 


fraud,  still  the  underwriter  has  a  right  tc 
a  disclosure  of  all  material  facts,  which  it 
was  in  the  power  of  the  party  to  commu- 
nicate, by  ordinary  means;  and  the  omis- 
sion is  fatal  to  the  insurance."  McLana- 
han V.  Universal  Ins.  Co.,  1  Pet.  170,  185, 

7  L.   Ed.  98. 

51.  Hodgson  v.  Marine  Ins.  Co.,  5 
Cranch  100,  111,  3  L.  Ed.  48.  See  post, 
"Knowledge  of  Insurer,"  IV,  K,  2,  b,  (2), 
(c),  dd. 

52.  Knowledge  of  insurer. — Clark  v. 
Manufacturers'  Ins.  Co.,  8  How.  235,  248, 
12  L.  Ed.  1061;  Hazard  v.  New  England 
Marine  Ins.  Co..  8  Pet.  557,  582,  8  L.  Ed, 
1043.  See  ante,  "Right  to  Full  Disclo- 
sure," TV,  K,  2,  b,  (2J,  (c),  dd. 

53.  Clark  v.  Manufacturers'  Ins.  Co.,  8 
How.  235,  248,  12  L-  Ed.  1061;  Hazard  v. 
New'  England  Marine   Ins.  Co.,  8  Pet.  557, 

8  L.  Ed.  1043;  Buck  v.  Chesapeake  Ins. 
Co.,  1  Pet.  151,  160,  7  L.  Ed.  90.  See  the 
title    MARINE    INSURANCE. 

54.  Clark  v.  Manufacturers'  Ins.  Co.,  8 
How.    235.   248,    12   L.    Ed.    1061. 

55.  Means  of  knowledge  equally  open  to 
both  parties. — There  can  be  no  undue  con- 
cealment or  unfair  dealing  in  the  procure- 
ment  of  insurance  on  a  church,  where  the 
agent  of  the  underwriter  was  a  cotrustee 
v/ith  the  persons  who  procured  the  policii 
and  had  equal  knowledge  with  him  of  thg 
whole  transaction.  Insurance  Co.  v. 
Chase,  5  Wall.  509,  516,  18  L.  Ed.  524. 

56.  Representations  not  asked  or  given. 
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jj.  Answer  Apparently  Complete  or  Manifestly  Incomplete. — Where  an  an- 
swer of  the  appHcant  to  a  direct  question  of  the  insurers  purports  to  be  a  com- 
plete answer  to  the  question,  any  substantial  misstatement  or  omission  in  the 
■answer  avoids  a  policy  issued  on  the  faith  of  the  application. ^'^  Where  upon  the 
face  of  the  application  a  question  appears  to  be  not  answered  at  all,  or  to  be 
imperfectly  answered,  and  the  insurers  issue  a  policy  without  further  inquiry, 
they  waive  the  want  or  imperfection  in  the  answer,  and  renders  the  omission  to 
answer  more  fully  immaterial.^^ 


— Clark  V.  Manufacturers'  Ins.  Co.,  8  How. 
235,  248,  12  L.  Eel.  1061;  Hazard  v.  New 
England  Marine  Ins.  Co.,  8  Pet.  557,  582, 
8  L.   Ed.  1043. 

When  representations  are  not  asked  or 
given,  and  with  only  this  general  knowl- 
edge the  insurer  chooses  to  assume  the 
risk,  he  must  in  point  of  law  be  deemed 
to  do  it  at  his  peril.  In  cases  of  fire  in- 
surance, the  underwriters  may  be  consid- 
ered as  more  likely  to  do  this  than  in  ma- 
rine insurance;  because  the  subject  in- 
sured is  usually  situated  on  land  and 
nearer,  so  as  to  be  examined  easier  by 
them  or  their  agents;  and  the  circum- 
stances connected  with  it  are  more  uni- 
form and  better  known  to  all.  Clark  v. 
Manufacturers'  Ins.  Co.,  8  How.  235,  248, 
12  L.  Ed.   1061. 

"It  is  true,  that  from  what  is  reasonable 
and  just,  some  exceptions  must  exist  to 
this  general  rule,  *  *  *  Thus  the  in- 
surer must  be  supposed,  if  no  special  in- 
formation has  been  asked  or  obtained,  to 
take  the  risk,  on  the  hypothesis  that  noth- 
ing unusual  exists  enhancing  the  risk;  and 
hence,  as  in  this  case,  if  lamps  are  used  in 
the  picking-room,  which  do  enhance  it, 
he  must  show  that  their  use  in  the  manner 
practised  was  unusual  or  not  customary, 
and  then,  though  no  representations  had 
been  asked  or  made,  he  would  make  out 
a  case,  where  it  was  the  duty  of  the  in- 
sured to  inform  him  of  the  fact,  and 
where  suppressio  veri  would  be  as  im- 
proper and  injurious  as  suggestio  falsi." 
Livingston  v.  Maryland  Ins.  Co.,  6  Cranch 
274,  281,  3  L.  Ed.  222;  Clark  v.  Manufac- 
turers' Ins.  Co.,  8  How.  235,  249,  12  L. 
Ed.  1061. 

"So  if  any  extrinsic  peril  existed,  out- 
side and  near  a  building  insured,  and 
which  increased  the  risk,  the  insured 
should  communicate  that,  though  not  re- 
quested." Clark  V.  Manufacturers'  Ins. 
Co.,  8  How.  235,  250.  12  L.  Ed.   1061. 

"But  as  to  the  ordinary  risks  connected 
with  the  property  insured,  if  no  represen- 
tations whatever  are  asked  or  given,  the 
insurer  must,  as  before  remarked,  be  sup- 
posed to  assume  them;  and,  if  he  acts 
without  inquiry  anj'where  concerning 
them,  seems  quite  as  negligent  as  the  in- 
sured, who  is  silent  when  not  requested 
to  speak."  Clark  v.  Manufacturers'  Ins. 
Co.,    8    How.    235,    250,    12    L.    Ed.    1061. 

If  no  representations  were  made  or 
asked,  it  would  not  be  the  duty  of  the  in- 
sured to  make  known  the  fact  that  lamps 
were  I'scd  in  the  picking-room  of  a  cotton 
lactcr^-,  although  the  risk  might  have  been 


thereby  increased,  unless  the  use  of  them 
in  that  way  was  unusual.  Clark  v.  Man- 
ufacturers' Ins.  Co.,  8  How.  235,  12  L. 
Ed.  1061. 

57.  Answer  apparently  complete  or  man- 
ifestly incomplete. — Phoenix  Life  Ins.  Co. 
X'.  Raddin,  120  U.  S.  183,  189,  30  L.  Ed. 
644. 

58.  Phoenix  Life  Ins.  Co.  v.  Raddin,  120 
U.  S.  183,  190,  30  L.  Ed.  644;  Connecticut 
Mut.  Life  Ins.  Co.  v.  Luchs,  108  U.  S. 
498,  27  L.  Ed.  800. 

"The  distinction  between  an  answer  ap- 
parently complete  but  in  fact  incomplete 
and  therefore  untrue,  and  an  answer  man- 
ifestly incomplete,  and  as  such  accepted  by 
the  insurers,  may  be  illustrated  lay  two 
cases  of  fire  insurance,  which  are  gov- 
erned by  the  same  rules  in  this  respect  as 
cases  of  life  insurance.  If  one  applying 
for  insurance  upon  a  building  against  fire 
is  asked  whether  the  property  is  encum- 
bered, and  for  what  amount,  and  in  his 
answer  discloses  one  mortgage,  when  in 
fact  there  are  two,  the  policy  issued 
thereon  is  avoided.  *  *  *  g^^^  jf  ^q  thg 
same  question  he  merely  answers  that  the 
property  is  encumbered,  without  stating 
the  amount  of  encumbrance,  the  issue  of 
the  policy  without  further  inquiry  is  a 
waiver  of  the  omission  to  state  the 
amount."  Phoenix  Life  Ins.  Co.  v.  Rad- 
din,  120  U.   S.   183,   190,  30  L.  Ed.  644. 

A  policy  was  issued  and  accepted  by  the 
assured  upon  the  following  express  condi- 
tions and  agreements,  namely,  among  oth- 
ers, that  "if  any  of  the  declarations  or 
statements  made  in  the  apolication  for 
this  policy,  upon  the  faith  of  which  this 
policy  is  issued,  shall  be  found  in  any  re- 
spect untrue,  this  policy  shall  be  null  and 
void."  The  2Sth  printed  question  in  the 
application  consists  of  four  successive  in- 
terrogatories, as  follows:  "Has  any  ap- 
plication been  made  to  this  or  any  other 
company  for  assurance  on  the  life  of  the 
party?  If  so,  with  what  result?  What 
amounts  are  now  assured  on  the  life  of  the 
party,  and  in  what  companies?  If  already 
assured  in  this  company,  state  the  number 
of  policy."  The  only  answer  written  op- 
posite this  question  is  "$10,000,  Equitable 
Life  Assurance  Society."  The  question 
being  printed  in  very  small  tj^pe,  the  an- 
swer is  written  in  a  sin^-le  line  midway  of 
the  opposite  space,  evidently  in  order  to 
prevent  the  ends  of  the  letters  from  extend- 
ing above  or  below  that  space;  and  its  po- 
sition with  regard  to  that  space,  and  to 
the  several  interregatnries  comb'ned  in  the 
question,    docs    nut    appear    to    have    any 
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kk.  Policy  Inconsistent  zvith  Previous  Representations. — Previous  represen- 
tations will  be  sunk  or  absorbed,  or  put  out  of  the  contract;  where  the  policy  i? 
issued  in  obvious  inconsistency  with  those  representations-^^ 

11.  Misstatements  in  Previous  Application. — A  misstatement  of  the  cause  of 
the  death  of  a  brother  of  the  person  whose  life  was  insured  in  an  answer  in  a 
previous  application  made  by  the  assured  cannot  be  incorporated  into  the  policy 
in  suit.^^ 

mm.  Policy  Renewed  Agreeably  to  Previous  Representations. — A  party  who 
obtains  a  renewal  of  a  policy  of  insurance  "agreeably  to  the  representations  here- 
tofore made,"  or  upon  the  statements  in  the  original  application,  is  bound  by 
such  representations  or  statements.^'i 


bearing  upon  the  construction  and  effect 
of  the  answer.  It  was  held  that  the  four 
interrogatories  grouped  together  in  one 
question,  and  all  relating  to  the  subject  of 
other  insurance,  would  naturally  be  under- 
stood as  all  tending  to  one  object,  the  as- 
certaining of  the  amount  of  such  insurance. 
The  answer  in  its  form  is  responsive,  not 
to  the  first  and  second  interrogatories, 
but  to  the  third  interrogatory  only,  and 
fully  and  truly  answers  that  interrogatory 
by  stating  the  existing  amount  of  prior  in- 
surance and  in  what  company,  and  thus 
renders  the  fourth  interrogatory  irrele- 
vant. If  the  insurers,  after  being  thus 
truly  and  fully  informed  of  the  amount 
and  the  place  of  prior  insurance,  consid- 
ered it  material  to  know  whether  any  un- 
successful applications  had  been  made  for 
additional  insurance,  they  should  either 
have  repeated  the  first  two  interrogator 
ries,  or  have  put  further  questions.  The  le-- 
gal  effect  of  issuing  a  policy  upon  the  an- 
swer as  it  stood  was  to  waive  their  right 
of  requiring  further  answers  as  to  the  par- 
ticulars mentioned  in  the  28th  question,  to 
determine  that  it  was  immaterial,  for  the 
purposes  of  their  contract,  whether  any 
unsuccessful  applications  had  been  made, 
and  to  estop  them  to  set  up  the  omission 
to  disclose  such  applications  as  a  ground 
for  avoiding  the  policy.  The  insurers,  hav- 
ing thus  conclusively  elected  to  treat  that 
omission  as  immaterial,  could  not  after- 
wards make  it  material  by  proving  that  it 
was  intentional.  Phcenix  Life  Ins.  Co.  v. 
Raddin,  120  U.  S.  183,  186,  191,  30  L.  Ed. 
644. 

59.  Policy  inconsistent  with  previous 
representations. — Buck  v.  Chesapeake  Ins. 
Co.,   1   Pet.   151,  160,   7  L.   Ed.  90. 

60.  Misstatements  in  previous  applica- 
tion.— Connecticut  Mut.  Life  Ins.  Co.  v. 
Luchs,  108  U.  S.  498.  509,  27  L.  Ed.  800. 

61.  Policy  renewed  agreeably  to  pre- 
vious representations. — Clark  v.  Manufac- 
turers' Ins.  Co.,  8  How.  235,  246,  12  L.  Ed. 
lOGl. 

The  cases  of  like  subsenuent  adeptions 
and  ratifications  of  what  had  been  done 
before  by  others  are  very  numerous. 
Even  "slight  circumstances  and  small  mat- 
ters will  sometimes  suffice  to  raise  the 
presumption  of  a  ratification."  Clark  v. 
Manufacturers'  Ins.  Co.,  8  How.  235,  246, 
12  L.  Ed.  1061. 

Where    the    representation    upon    which 


the  original  policy  was  founded  was,  thai 
"the  picker  is  inside  of  the  building  (a 
cotton  factory),  but  no  lamps  used  in  the 
picking-room,"  it  was  a  correct  instruc- 
tion to  give  to  the  jury,  that  the  use  of 
lamps  in  the  picking-room  rendered  the 
policy  void.  Clark  v.  Manufacturers'  Ins. 
Co.,  8  How.  235,  12  L.  Ed.  1061. 

Time  at  which  statements  must  be  tried. 
— "Where  renewals  are  made  upon  the 
statements  in  the  original  application, 
whether  the  truth  of  the  statement  is  to 
be  tried  by  the  circumstances  existing  at  the 
time  of  the  renewal  or  at  the  time  when 
the  original  application  was  made,  is  a 
question  upon  which  the  authorities  do- 
not  agree;  some  taking  the  view  that  a  re- 
newal makes  a  new  contract,  and  others 
that  it  merely  continues  the  old  one.  Spe- 
cial circumstances,  however,  seem  to  con- 
trol the  decision,  according  as  these  cir- 
cumstances indicate  the  intent  of  the  par- 
ties." Insurance  Co.  v.  Higginbotham,  95 
U.   S.  380,  386,  24  L-  Ed.  499. 

A  policy  of  life  insurance,  dated  July  16, 
1869,  stipulated  for  the  payment  of  the  an- 
nual premium  on  or  before  twelve  o'clock 
on  the  sixteenth  day  of  July  in  every  year; 
and  provided  that,  in  case  it  should  not  be 
paid  on  or  before  the  day  mentioned,  at 
the  home  office  of  the  company,  or  to 
agents  when  they  produce  receipts  signed 
by  the  president  or  the  treasurer,  then,  and 
in  every  such  case,  the  company  should  not 
be  liable  to  the  payment  of  the  sum  in- 
sured, or  any  part  thereof,  and  that  the 
policy  should  cease  and  determine.  The 
premium  due  July  16,  1870,  was  not  paid 
when  due.  On  the  1st  of  October  fol- 
lowing, the  insured  made  application  for 
the  reinstatement  of  the  policy  to  the  com- 
pany, paid  the  premium,  received  the 
agent's  receipt  therefor,  and  gave  the  lat- 
ter his  certificate  of  health  and  his  certifi- 
cate of  examination,  signed  by  the  physi- 
cian of  the  company,  which  were  forwarded 
to  it  at  its  home  office.  The  renewal  re- 
ceipt, bearing  date  July  16,  1870,  was,  Oct. 
12,  sent  by  the  company  to  the  agent,  who 
delivered  it  on  the  14th  to  the  insured, 
without  inquiry  or  information  as  to  his 
health.  Held,  that  the  representations  of 
the  insured  as  to  the  condition  of  his 
health  on  the  1st  of  October,  when  he  ap- 
plied for  the  reinstatement  of  his  policy, 
and  paid  the  premium,  were  not  continu- 
ous until  the  14th  of  that  month;  and  that 
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nn.  Manner  in  Which  Loss  Arises. — It  is  immaterial  in  what  way  the  loss 
may  arise,  where  there  has  been  such  misrepresentations  as  avoid  the  pohcy.'^^ 

00.  Question  for  Jury. — Whether  a  misrepresentation  or  conceahnent  is  ma- 
terial to  the  risk  must  be  decided  by  a  jury,  under  the  direction  of  a  court.'^s 

(d)  Under  State  Statute. — A  state  statute  may  provide  that  a  representation 
made  by  the  assured,  which  did  not  actually  contribute  to  the  contingency  or 
the  policy.      Such   statutes  have  been  enacted   by  the  states  of  Missouri*^'*   and 


'l-he  contract  was  consummated  on  the  day 
when  the  premium  was  paid.  Insurance  Co. 
V.  Higginbotham,  95  U.  S.  380,  24  L.  Ed. 
499. 

Evidence. — Where  an  action  was  brought 
upon  a  policy  of  insurance  against  fire,  by 
the  assignees  of  the  person  originally  in- 
sured, and  in  the  policy  it  was  said 
that  it  was  made  and  accepted  upon 
the  representation  of  the  said  as- 
sured, contained  in  his  application  there- 
for, to  which  reference  is  to  be  had,"  it 
was  proper  to  prove  by  parol  testimony 
that  the  representations  alleged  to  have 
been  made  by  the  party  originally  insured 
were  actually  made  by  him.  It  merely 
went  to  identify  what  the  writing  in  the 
policy  referred  to,  as  a  part  or  parcel  of 
the  contract,  like  a  reference  in  one  deed 
or  contract  to  another  deed  or  contract. 
Clark  V.  Manufacturers'  Ins.  Co.,  8  How. 
235,   12  L.  Ed.   1061. 

And  if  the  assignees,  by  their  acts, 
adopted  these  representations,  when  re- 
newing the  policy  from  time  to  time,  the 
evidence  was  equally  admissible,  because 
the  subsequent  policies  had  reference  to 
the  one  first  made.  Clark  v.  Manufac- 
turers' Ins.  Co.,  8  How.  235,  12  L.  Ed. 
1061. 

62.  Manner  in  which  loss  arises. — "It  is 
upon  the  representation  that  the  imder- 
writers  are  enabled  to  calculate  the  risk 
and  fix  the  amount  of  the  premium;  and  if 
any  fact  material  to  the  risk,  be  misrepre- 
sented, either  through  fraud,  mistake  or 
neglif:ence,  the  policy  is  avoided.  It  is, 
therefore,  immaterial,  in  what  way  the  loss 
may  arise,  where  there  has  been  such  a 
misrepresentation  as  to  make  void  the 
policy."  Hazard  v.  New  England  Marine 
Ins.  Co.,  8   Pet.  557,  583,  8  L.   Kd.  1043. 

63.  Question  for  jury. — L'vingston  v. 
Maryland  In.s.  Co.,  6  Cranch  274,  3  L.  Ed. 
222;  Columbia  Ins.  Co.  -'.  Lawrence,  10 
Pet.  507.  9  L.  Ed.  512;  Columbian  Ins.  Co. 
V.  Lawrence,  2  Pet.  25,  26,  53,  7  L.  Ed. 
335. 

The  materiality  of  a  concealment  is  a 
subject  for  the  consideration  of  a  jury. 
Maryland  Ins.  Co.  v.  Ruden,  6  Cranch  338, 
3  L.  Ed.  242;  McLanahan  '.  Universal  Ins. 
Co.,  1  Pet.  170,  191,  -  L  Ed.  98;  Living- 
ston V.  Maryland  Ins  Co.,  6  Cranch  274, 
3  L.  Ed.  222. 

Whether  the  misdescription  would  have 
any  effect  upon  the  nremium  must,  from 
the  very  nature  of  the  inquiry,  be  a  matter 
of  fact,  for  the  consideration  of  the  iurv 
upon  all  the  circumstances  of  each  par- 
ticular case.  Columbia  Ins.  Co.  v.  Law- 
rence, 10  Pet.  507,  519,  9  L.   Ed.   512;   Co- 


lumbian Ins.  Co.  V.  Lawrence,  2  Pet.  25,  53, 
7  L.  Ed.  335. 

64.  Missouri. — "The  state  may  well  say  to 
its  own  corporate  creatures  eiigaged  in  the 
business  of  life  insurance  that  they  shall  not 
refuse  to  pay  what  they  agreed  to  pay 
simply  because  of  some  representation 
made  by  the  insured  which  did  not  actu- 
ally contribute  to  the  contingency  or  event 
on  which  the  agreement  to  pay  depended. 
If  a  life  insurance  corporation  does  not  ap- 
prove such  a  restriction  upon  the  conduct 
of  its  affairs,  it  is  its  privilege  to  cease  do- 
mg  business."  Northwestern  Life  Ins.  Co 
V.  Riggs,  283  U.  S.  243,  254,  51  L.  Ed.  168. 

And  since  the  states  could  forbid  life 
insurance  companies  of  other  states  from 
doing  any  business  whatever  within  its 
limits,  except  upon  the  terms  prescribed 
by  the  statute,  it  cannot  be  doubted  that 
it  could  rnake  its  provisions  apply  to  for- 
eign life  insurance  companies  doing  busi- 
ness under  its  license.  It  would  be  ex- 
traordinary if  the  state  could  compel  its 
own  life  insurance  companies  to  respect 
this  statute,  but  could  not  enforce  its  pro- 
visions against  a  foreign  corporation  do- 
ing business  within  its  limits,  with  its 
consent,  express  or  implied — especially 
against  one  which  came  into  the  state  for 
purposes  of  business  after  such  statutory 
provisions  were  enacted.  Northwestern 
Life  Ins.  Co.  v.  Riggs,  203  U.  S.  243,  255, 
51  L.  Ed.  168. 

Missouri. — Under  the  Missouri  statute. 
§§  7890,  7891,  Rev.  Stat.,  representations, 
of  whatever  nature,  made  by  the  insured  to 
a  life  insurance  company,  whether  domes- 
tic or  foreign,  doing  business  in  that  state, 
shall  not  defeat  recovery  upon  a  policy  un- 
less such  representations,  in  the  judgment 
of  the  jury,  actually  contributed  to  the  con- 
tingency or  event  on  which  it  was  to  be- 
come due  and  payable.  Northwestern  Life 
Ins.  Co.  V.  Riggs,  203  U.  S.  243,  51  L.  Ed. 
168. 

The  provisions  of  §§  7890,  7891,  Revised 
Statutes  of  Missouri,  which  are  applicable 
alike  to  all  life  insurance  companies  do- 
ing business  in  Missouri,  whether  foreign 
or  domestic,  is  not  repugnant  to  the  four- 
teenth amendment  and  does  not  deprive  a 
foreign  insurance  company  of  its  "liberty" 
or  property  without  due  process  of  law.  or 
deny  to  it  the  equal  protection  of  the  law. 
Northwestern  Life  Ins.  Co.  v.  Riggs,  203 
U.  S.  243,  51  L.   Ed.  168. 

Sections  7890,  7891,  Revised  Statutes  of 
Missouri,  if  enforced,  cut  off  no  defense 
by  a  life  insurance  company  based  upon 
false  and  fraudulent  statements  in  the  ap- 
plication,    unless     the     matter     misreore- 
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Ohio®5   and   have  been   passed   upon  and  upheld   by   the   supreme  court  of  the 
United   States. 

(e)  Questions  for  Jury. — All  questions  concerning  alleged  misrepresentation 
in  obtaining  the  policy  depend  for  their  ultimate  determination  upon  questions 
of  fact.*^*^ 

(f)  Evidence. — The  omission  of  certain  facts  from  an  application  for  in- 
surance is  no  evidence  of  a  concealment  of  them.®'^ 

(3)  As  to  Particular  Matters — (a)  Life  Insurance — aa.  Interest  in  Life  of 
Assured. — One  cannot  affirm  with  absolute  certainty  that  he  has  an  interest  to 
a  certain  sum  in  the  life  of  another.*'^ 

bb.  Family  and  Personal  History. — Knowledge  of  Facts. — If  upon  a  rea- 
sonable interpretation,  the  contract  was  that  if  the  assured  ever  had,  in  fact, 
any  one  of  the  diseases  mentioned  in  his  answer  to  the  question  touching  his 
personal  history  there  could  be  no  recovery,  although  the  jury  should  find  from 
the  evidence  that  he  acted  in  perfect  good  faith,  and  had  no  reason  to  suspect, 
much  less  to  believe  or  know,  that  he  had  even  been  so  affected,  the  duty  of  the 
court  is  to  enforce  it  according  to  its  terms.*^*^     A  general  answer  to  such  ques- 


sented  actually  contributed  to  the  death 
of  the  insured.  Northwestern  Life  Ins. 
Co.  V.  Riggs,  203  U.  S.  243,  252,  51  L.  Ed. 
168. 

65.  Ohio.— Section  3625  of  the  Revised 
Statutes  of  Ohio  provided  that:  "No  an- 
swer to  any  interrogatory  made  by  an  ao- 
plicant,  in  his  or  her  application  for  a  pol- 
icy, shall  bar  the  right  to  recover  upon  any 
policy  issued  upon  such  application,  or  be 
used  in  evidence  upon  any  trial  to  recover 
upon  such  policy,  unless  it  be  clearly 
proved  that  such  answer  is  willfully  false 
and  was  fraudulently  made,  that  it  is  ma- 
terial, and  induced  the  company  to  issue 
the  policy,  and  that  but  for  such  answer 
the  policy  would  not  have  been  issued; 
and,  moreover,  that  the  agent  of  the  com- 
pany had  no  knowledge  of  the  falsity  or 
fraud  of  such  answer."  It  was  held  that 
this  legislation  was  within  the  power  of 
the  state  over  insurance  companies  and 
does  not  violate  the  constitution  of  the 
United  States.  Hancock  Mut.  Life  Ins. 
Co.  V.  Warren,  181  U.  S.  73,  45  L.  Ed.  755. 

In  Hancock  Mut.  Life  Ins.  Co.  v.  War- 
ren, 181  U.  S.  73,  45  L.  Ed.  755,  a  section 
of  the  Revised  Statutes  of  Ohio_  provided 
in  effect  that  no  answer  to  any  interroga- 
tory made  by  the  applicant  to  the  policy 
should  bar  the  right  to  recovery  or  be  used 
in  evidence  on  trial  unless  it  was  clearly 
proved  that  such  answer  was  willfully  false 
and  was  fraudulently  made,  that  it  was  ma- 
terial, and  induced  the  company  to  issue 
the  policy,  and  that  but  for  such  answer 
the  policy  would  not  have  been  used;  and, 
moreover,  that  the  agent  of  the  company 
had  no  knowledge  of  the  falsity  or  fraud 
of  such  answer;  and  this  provision  was 
•only  applicable  to  life  insurance  companies. 
The  constitutionality  of  that  act  was  up- 
held by  the  supreme  court  of  Ohio,  and 
the  federal  supreme  court  affirmed  its 
jrdgrmcnt.  Fidelity  Mut.  Life  Ass'n  v. 
IMfttler,  185  U.  S.  308,  327,  46  L.  Ed.  922. 

€6.  Questimns  for  jury. — P  «yal  Ins.  Co. 
V.  Miller,  ]?9  U.  S.  353,  362,  50  L.   Ed.  22G. 

Wlielhcr  there  has  keen  a  laisrcprebcaia- 


tion  is  a  question  for  the  jury.  Columbia 
Ins.  Co.  V.  Lawrence,  10  Pet.  507,  518,  9 
L.  Ed.  512;  Columbian  Ins.  Co.  v.  Law- 
rence, 2  Pet.  25,  26,  53,  7  L.  Ed.  335. 

Materiality. — See  ante,  "Question  for 
Jury,"  IV,  K,  2,  b,   (2),  (e). 

67.  Evidence. — Livingston  v.  Maryland 
Ins.  Co.,  7  Cranch  506,  3  L.  Ed.  421;  In- 
surance Co.  V.  Folsom,  18  Wall.  237,  21  L 
Ed.  827. 

68.  Interest  in  life  of  assured. — Connec- 
ticut Mut.  Life  Ins.  Co.  v.  Luchs,  108  U. 
S.  498,  508,  27  L.  Ed.  800. 

"No  one  can  affirm  with  absolute  cer 
tainty  that  he  has  an  interest  to  a  definite 
sum  in  the  life  of  another,  where  the  in- 
terest depends  upon  the  result  of  an  ex- 
isting partnership  or  other  business  trans- 
actions not  yet  terminated.  The  value  of 
his  interest  in  such  cases  will  always  be 
more  or  less  a  matter  of  opinion."  The 
statement,  in  that  regard,  must,  of  neces- 
sity, be  taken  as  a  mere  estimate.  If, 
therefore,  the  person  obtaining  insurance 
on  the  life  of  another  had  an  interest  in 
the  life  of  the  person  whose  life  is  insured 
and  his  estimate  was  made  in  good  faith, 
the  declaration  cannot  be  deemed  untrue 
so  as  to  constitute  a  breach  of  the  war- 
ranty. Connecticut  Mut.  Life  Ins.  Co.  v. 
LuchSj  108  U.  S.  498,  508,  27  L.   Ed.  800. 

69.  Knowledge  of  facts. — Moulor  v. 
American  Life  Ins.  Co.,  Ill  U.  S.  335,  341, 
28  L.  Ed.  447. 

"The  contracts  involved  in  Jeffries  v. 
Life  Ins.  Co.,  22  Wall.  47,  22  L.  Ed.  833, 
and  ^tna  Life  Ins.  Co.  v.  France,  91  U. 
S.  510,  23  L.  Ed.  401,  were  held  to  be  of 
that  kind."  Moulor  v.  American  Life  Ins. 
Co.,  Ill  U.  S.  335,  340,  28  L.  Ed.  447. 

In  the  absence  of  explicit,  unequivocal 
stipulations,  requiring  such  an  intepretation, 
it  should  not  be  inferred  that  a  person  took 
a  life  policy  with  the  distinct  understand- 
ing that  it  should  be  void  and  all  premiums 
paid  thereon  forfeited,  if  at  any  time  in  the 
past,  however  remote,  he  was,  whether 
ccnscious  of  the  fact  or  not,  afflicted  with 
some  one  of  the  diseases  mentioned  in  the 
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tion  must  be  restrained  to  the  particulars  to  which  alone  it  was  meant  to  be 
applied."*^  And  it  is  for  the  jury  to  determine  whether  the  answer  is  true  or 
■untrue  J  ^ 


questions  propounded  by  the  company  and 
to  which  he  was  required  to  make  a  cate- 
gorical answer.  Unless  clearly  demanded 
'by  the  established  rules  governing  the  con- 
struction of  written  agreements,  such  an 
interpretation  ought  to  be  avoided.  Mou- 
lor  V.  American  Life  Ins.  Co.,  Ill  \j.  S. 
335,  340,  28  L.  Ed.  447. 

Ordinarily,  it  will  be  held  that  the  com- 
pany required,  as  a  condition  precedent  to 
a  valid  contract,  nothing"  more  than  that 
the  insured  would  observe  good  faith  to- 
wards it,  and  make  full,  direct  and  honest 
answers  to  all  questions  without  aversion 
or  fraud,  and  without  suppression,  misrep- 
resentation or  concealment  of  facts  with 
which  the  company  ought  to  be  made  ac- 
quainted. Moulor  V.  American  Life  Ins. 
Co.,  Ill  U.  S.  335,  28  L.  Ed.  447. 

70.  A  question  in  an  application  for  a 
jiolicy  of  life  insurance  was,  viz:  "Whether 
now  or  formerly,  when  and  how  long,  and 
to  what  degree,  subject  to  or  at  all  af- 
fected by  any  of  the  following  diseases  and 
infirmities."  (Here  follows  a  long  list,  in 
alphabetical  order,  of  disorders,  beginning 
with  "apoplexy"  and  ending  with  "yellow 
fever,"  and  including  "diseases  of  the 
iDrain,  disease  of  the  heart.")  The  answer 
was,  "Never  sick."  It  was  held  that  it  is 
matter  of  law  that  the  answer  "never 
sick,"  in  the  connection  in  which  it  was 
used  in  the  application,  must  be  taken  to 
mean,  not  that  the  party  was  never  sick 
at  all  of  any  disorder,  but  only  that  he 
never  had  had  any  of  the  enumerated  dis- 
eases so  as  to  constitute  an  attack  of  sick- 
ness. The  generality  of  the  language  of 
the  answer  must  be  restrained  to  the  par- 
ticulars to  which  alone  it  was  meant  to  be 
■applied,  and  the  surplusage  does  not  fall 
within  the  agreement  which  warrants  the 
answer  to  be  true.  Insurance  Co.  v.  Trefz, 
104  U.  S.  197,  198,  26  L.  Ed.  708. 

To  the  question,  in  an  application  for  in- 
surance upon  life,  whether  the  applicant 
Tiad  ever  had  the  disease  of  "affection  of 
the  liver,"  the  answer  was.  No.  Held, 
that  the  answer  was  a  fair  and  true  one, 
within  the  meaning  of  the  contract,  if  the 
insured  had  never  had  an  affection  of  that 
•organ  which  amounted  to  disease,  that  is. 
of  a  character  so  well  defined  and  marked 
as  to  materially  disturb  or  derange  for  a 
time  its  vital  functions;  that  the  question 
did  not  require  him  to  state  every  instance 
of  slight  or  accidental  disorders  or  ail- 
ments affecting  the  liver,  which  left  no 
trace  of  injury  to  health,  and  were  unat- 
tended by  substantial  injury,  or  incon- 
venience, or  prolonged  suffering.  Connect- 
icut Mut.  Life  Ins.  Co.  v.  Union  Trust  Co., 
112  U.  S.  250,  28  L.   Ed.  708. 

71.  Truth  of  answer  a  question  for  jury. 
— The  question  for  the  jury  was  this:  Was 
the     applicant's    answer    to    the    question 
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whether  he  had  ever  had  any  of  the  enu- 
merated diseases — "never  sick" — true  or 
untrue?  It  was  held  that  it  became  the 
duty  of  the  court  to  say  to  the  jury,  that  in 
determining  whether  that  statement  was 
true  or  untrue,  in  view  of  the  terms  of  the 
policy,  they  might  properly  consider  that 
it  was  the  expression  of  a  man  ignorant  of 
the  language,  who  did  not  on  that  account 
understand,  and  consequently  did  not  in- 
tend, the  literal  scope  of  the  expression. 
And  whatever  sense  the  jury,  as  reason- 
able men,  in  the  light  of  that  circumstance, 
would  put  upon  it,  might  well  be  taken  as 
the  sense  in  which  it  was  understood  by 
the  company,  to  whose  agent  it  was  per- 
sonally spoken,  for  that  would  be  the  sense 
in  which  it  would  be  understood  com- 
monly by  reasonable  men  in  similar  cir- 
cumstances. Insurance  Co.  v.  Trefz,  104 
U.  S.  197,  198,  26  L.  Ed.  708. 

Where  a  medical  man  testifies  that  the 
"disease"  of  a  person  who  had  died,  and 
on  whose  death  a  claim  for  insurance  was 
made,  "had  been  indigestion,  torpid  liver 
and  colic,  and  that  he  died  of  acute  hepa- 
titis," and  several  other  persons,  the  ac- 
quaintances of  the  deceased,  testify  that 
they  had  never  known  him  to  be  unwell, 
or  if  so  more  than  very  slightly  and  that 
they  considered  him  to  be  a  healthy  man, 
an  instruction  to  the  jury  that  the  evidence 
was  not  sufificient  to  enable  the  plaintiff 
(who  was  suing  for  the  insurance  money 
on  a  policy  of  life  insurance,  previous  to 
the  grant  of  which  the  decedent  had  an- 
swered in  reply  to  the  usual  questions  that 
he  had  "no  sickness  or  disease,")  to  re- 
cover, was  held  to  have  been  rightfully  re- 
fused; and  that  the  jury  were  rightly  in- 
structed that  it  was  for  them  to  determine 
whether  the  deceased  had  been  afflicted 
with  any  sickness  or  disease,  within  the 
meaning  of  the  terms  as  used  in  his  an- 
swers to  questions  put  to  him  prior  to  the 
issue  of  the  policy.  Life  Ins.  Co.  v.  Fran- 
cisco, 17  Wall.   672,  21  L.  Ed.   698. 

The  jury  are  to  determine,  on  the  evi- 
dence, whether  the  insured  had  had  at- 
tacks of  malarial  fever,  accompanied  by 
cerebral  engorgement.  Connecticut  Mut. 
Life  Ins.  Co.  v.  Union  Trust  Co.,  112  U.  S. 
250,  260,  28  L.  Ed.  708. 

Sunstruck. — Where  an  admission  of  A's 
that  he  had  been  sunstruck  had  been  ad- 
mitted in  evidence,  it  was  not  error  for  the 
court  to  submit  to  the  jury  the  question 
whether  the  affection  so  admitted  was  or 
was  not  a  case  of  stunstroke  in  reality,  and 
whether  the  disease  which  he  then  had 
was  a  disease  of  the  brain.  Insurance  Co. 
V.  Trefz,  104  U.  S.  197,  26  L.  Ed.  708. 

Serious  personal  injury. — Whether  the 
assured  ever  had  a  serious  personal  in- 
jury within  the  meaning  of  a  policy  of 
life   insurance   is   a    question   for  the  jury. 
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Family  History. — The  same  rules  apply  to  answers  as  to  the  family  history 
of  the  assured."^ 

Evidence. — The  usual  rules  of  evidence  as  to  the  admissibility,  etc.,  of  opin- 
ion evidence  as  to  the  previous  health  of  the  assured,  apply  in  insurance  cases.'^ 

cc.  Occupation. — The  answer  of  the  applicant  to  a  question  respecting  his  oc- 
cupation must  be  substantially  true."-^ 

dd.  Habits  of  Life,  etc. —  (aa)  In  General. — When  the  habits  of  a  person  are 
spoken  of,  his  customary  conduct,  to  pursue  which  he  has  acquired  a  tendency, 
from  frequent  repetition  of  the  same  acts,  is  referred  to.  It  would  be  incorrect 
to  say  that  a  man  has  a  habit  of  anything  from  a  single  act.'^^ 


The  assured,  in  a  life  policy  in  reply  to 
the  question,  "had  she  ever  had  a  serious 
personal  injury,"  answered  "no."  She  had, 
ten  years  before,  fallen  from  a  tree. 
Whether  the  assured  ever  had  a  serious 
personal  injury  is  not  to  be  determined 
exclusively  by  the  impressions  of  the  mat- 
ter at  the  time;  but  its  more  or  less  prom- 
inent influence  on  the  health,  strength,  and 
longevity  of  the  party  is  to  be  taken  into 
account,  and  the  jury  are  to  decide  from 
these  and  the  nature  of  the  injury  whether 
it  was  so  serious  as  to  make  its  nondis- 
closure avoid  the  policy.  Insurance  Co.  v. 
Wilkinson,  13  Wall.  222.  20  L.   Ed.   617. 

72.  Family  history — Insanity. — An  ap- 
plication made  by  A  to  an  insurance  com- 
pany, upon  which  a  policy  on  his  life  was 
issued  for  the  benefit  if  his  wife,  contains  a 
stipulation  that  his  statements  therein 
"shall  form  the  basis  of  the  contract,"  and 
that  any  untrue  or  fraudulent  answers,  anj^ 
suppression  of  facts  in  regard  to  his  health, 
habits,  or  circumstances  material  to  the 
risk,  "shall  vitiate  the  policy  and  forfeit 
all  payments  thereon."  In  reply  to  a  ques- 
tion as  to  whether  certain  of  his  relatives 
had  any  hereditary  disease,  he  answered: 
"Xo  hereditary  taint  of  any  kind  in  family 
on  either  side  of  house,  to  my  knowledge." 
A  having  died,  his  widow  brought  suit  and 
made  out  her  case.  The  company  then 
proved  that  B,  an  uncle  of  A,  had  been 
insane  for  more  than  a  year  preceding  his 
death,  and  had  died  in  an  insane  asylum 
upwards  of  twenty  years  before  the  date 
of  A's  application.  The  jurv  were  in- 
structed to  find  for  the  plaintiff.  Held:  1. 
That  the  instruction  was  proper.  2.  That, 
to  maintain  its  defense,  the  companj^  was 
bound  to  prove,  not  only  the  insanity  of 
B,  but  that  it  was  hereditary,  and  that  both 
facts  were  known  to  A  when  he  answered 
the  question.  Insurance  Co.  v.  Gridley, 
100  U.  S.  614,  25  L.  Ed.  746. 

73.  Connecticut  Mut.  Life  Ins.  Co.  v. 
Union  Trust  Co.,  112  U.  S.  2.50,  256,  28  L. 
Ed.  708. 

The  widow  of  the  insured  having  been 
called  as  a  witness  on  behalf  of  the  com- 
pany, the  court  did  not  err  in  not  allowing 
her  to  answer  this  question:  "Did  you  not 
understand  from  your  husband  the  nature 
of  the  disease?"  Connecticut  l\Tut.  Life 
Ins.  Co.  V.  Union  Trust  Co.,  112  U.  S.  250, 
256.  28  L.  Ed.  708. 

Opinion  of  medical  examiner. — Under 
a  stipulation  that  "all  original  oaoers  filed 
in  the  case"  (a  suit  against  a  life  insurance 


company,  on  a  policy  of  life  insurance)^ 
and  "which  were  competent  evidence  for 
either  side,"  may  be  read  in  evidence,  the 
written  opinions  of  the  medical  examiner 
of  the  company,  and  of  its  agent  appointed 
to  examine  risks,  both  made  at  the  time  of 
the  application  for  insurance  and  appended 
to  the  proposals  for  insurance,  and  both 
certifying  that  the  risk  was  a  first-class 
risk,  are  competent  evidence  on  an  issue  oi 
fraudulent  representation  to  the  company, 
to  show  that  the  company  was  not  de- 
ceived. Insurance  Co.  v.  Alahone,  21  Wall. 
152.  22  L.   Ed.  593. 

The  opinion  of  a  medical  witness  that  a 
person  was  not  worthy  of  insurance,  in 
June  of  one  year,  is  not  competent  evi- 
dence in  a  suit  on  a  policy  issued  on  the 
30th  of  August  of  the  same  year;  there  be- 
ing no  issue  made  in  the  pleadings  as  to  the 
health  of  the  assured  prior  to  the  date  of 
the  policy.  Insurance  Co.  v.  Mahone,  21 
Wall.  152,  22  L.  Ed.  593. 

74.  Occupation. — The  court  refused  ta 
instruct  that  "  'the  jury  must  believe  from 
the  evidence  that  W.  A.  Hunter,  Jr.,  at  the 
time  of  making  application  for  insurance  to 
defendant,  on  which  policies  of  insurance 
were  issued  and  are  herein  involved,  was 
at  the  time  he  made  such  application  both 
a  farmer  and  real  estate  agent,  and  unless 
you  so  believe,  you  will  find  for  the  de- 
fendant.' The  entire  charge  of  the  court 
is  not  in  the  record,  and  there  is  nothing 
to  show  that  the  subject  of  Hunter's  an- 
swer as  to  his  occupation  was  not  covered 
by  it.  Again,  Hunter  did  not  say  that  he 
was  'a  farmer  and  real  estate  agent,'  but 
that  his  occunatinn  when  he  made  the  ap- 
plication was  'real  estate  and  farming,'  and 
the  evidence  of  the  truthfulness  of  that 
statement  was  so  plenary,  and  the  evidence 
from  which  to  infer  the  contrary  was  so 
slight,  that  we  think  the  refusal  was  justi- 
fied on  that  ground.  Treating  the  state- 
ment of  occupation  as  a  warranty,  tho 
evidence  that  Hunter  was  behind  in  his 
payments  on  the  land  in  Loving  county, 
and  that  forfeitures  were  entered  in  Feb- 
ruary. 1897,  and  that  he  may  have  been  en- 
gaged with  a  photographer  for  two  or 
three  months,  even  in  the  summer  of  1896, 
did  not  so  impugn  the  substantial  truth 
and  good  faith  of  his  answer  as  to  demand 
an  instruction  so  worded."  Fidelity  Mut. 
Life  Ass'n  v.  Alettler,  185  U.  S.  308,  319, 
46  L.   Ed.  922. 

75.  Habits  of  life,  etc. — Insurance  Co.  v. 
Folcv.    105   U.    S.   350.   354.   26   L.    Ed.   1055: 
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(bb)  Use  of  Intoxicants,  Narcotics,  Opiates,  etc. — To  be  "addicted  to  the  ex- 
cessive or  intemperate  use"  of  alcoholic  stimulants,  to  use  them  "often  or  daily," 
or  to  be  of  "intemperate  habits,"  is,  according  to  the  ordinary  acceptation  of 
those  words,  to  use  them  habitually.'^ 

Question  for  Jury. — It  is  for  the  jury  to  weigh  all  the  circumstances,  and  to 
determine,  in  view  of  them  all,  whether  the  insured  was  habitually  intemperate.'^^ 

Evidence.— See  post,  "Evidence,"  IV,  K,  2,  b,   (3),   (a),  dd,   (cc). 

(cc)  Evidence. — The  general  rule  of  evidence  as  to  burden  of  proof,  admis- 
sibility, weight,  etc.,  apply  in  insurance  cases  in  which  the  truth  of  the  insured's 
answers  as  to  his  habits  are  drawn  in  question.'^ ^ 


Northwestern  Life  Ins.  Co.  v.  Muskegon 
Bank,  123  U.  S.  501,  512,  .30  L.  Ed.   1100. 

76.  Use  if  intoxicants,  narcotics,  opiates, 
etc. — Insurance  Co.  v.  Foley,  105  U.  S.  350, 
3"4,  26  L.  Ed.  1055;  Northwestern  Life  Ins. 
Co.  V.  Muskegon  Bank,  122  U.  S.  501,  512, 
30  L.  Ed.  1100;  ^tna  Life  Ins.  Co.  v. 
Davey,   123  U.  S.  739,  742,  31  L.  Ed.  315. 

Where  the  question  "has  the  party  ever 
been  addicted  to  the  excessive  or  intem- 
perate use  of  any  alcoholic  stimulants  or 
opium,  or  does  he  use  any  of  them  often  or 
daily,"  was  answered  in  the  negative  by 
the  assured,  a  jury  cannot  find  such  "an- 
swer to  be  untrue,  unless  the  insured  had, 
prior  to  the  issuing  of  the  policy,  been  ad- 
dicted to  the  excessive  or  intemperate  use 
of  alcoholic  stimulants  or  opium,  or  at 
the  time  of  the  application  habitually  used 
some  of  them  often  or  daily."  ^tna  Life 
Ins.  Co.  V.  Davey,  123  U.  S.  739,  742,  31 
L.  Ed.  315. 

"The  inquiry  as  to  whether  the  insured 
had  ever  been  addicted  to  the  excessive  or 
intemperate  use  of  alcoholic  stimulants, 
and,  whether,  at  the  time  of  the  applica- 
tion, he  used  alcoholic  stimulants  'often  or 
daily'  was  in  effect,  an  inquiry  as  to  his 
habit  in  that  regard;  not  whether  he  used 
such  stimulants  or  opium  at  all,  but 
whether  he  used  any  of  them  habitually. 
If  he  was  addicted  to  the  excessive  use  of 
them,  he  was  habitually  intemperate;  and 
to  use  them  often  or  daily  is,  according  to 
the  ordinary  acceptation  of  those  words,  to 
use  them  habitually."  ^tna  Life  Ins.  Co. 
V.  Davey,  123  U.  S.  739,  742,  31  L.  Ed.  315. 

The  occasional  use  of  intoxicating  liq- 
uors does  not  render  a  man  of  intem- 
perate habits,  within  the  meaning  of  a  pol- 
icy of  life  insurance,  nor  would  an  excep- 
tional case  of  excess  justify  the  application 
of  this  character  to  him.  Insurance  Co. 
V.  Foley,  105  U.  S.  350,  354,  26  L.  Ed.  1055; 
Northwestern  Life  Ins.  Co.  v.  Muskegon 
Bank,  122  U.   S.  501,  512,  30  L.  Ed.  1100. 

The  fact  that  a  man  has  once  had  an  at- 
tack of  delirium  tremens  from  an  excep- 
tional overindulgence  does  not,  as  matter 
of  law,  prove  that  he  is  habitually  intem- 
perate within  the  meaning  of  a  representa- 
tion to  the  contrary  in  an  application  for  a 
policy  of  life  insurance.  Northwestern 
Life  Ins.  Co.  v.  Muskegon  Bank,  122  U.  S. 
501,  30  L.  Ed.  1100;  Insurance  Co.  v.  Foley, 
105   U.   S.    350,   354,   26   L.    Ed.    1055. 

"An    attack    of    delirium    tremens    may 


sometimes  follow  a  single  excessive  in- 
dulgence. Ray,  in  his  treatise  on  Medical 
Jurisprudence,  says,  that,  though  it  most 
commonly  occurs  in  habitual  drinkers, 
after  a  few  days  of  total  abstinence  from 
spirituous  liquors,  it  may  be  the  immediate 
effect  of  an  excess  or  series  of  excesses  in 
those  who  are  not  habitually  intemperate 
as  well  as  in  those  who  are.  Section  545. 
In  the  American  Encyclopjedia,  under  the 
heard  of  'Delirium  Tremens,'  it  is  stated 
that  it  'sometimes  makes  its  appearance  in 
consequence  of  a  single  debauch;'  though 
commonly  it  is  the  result  of  protracted  or 
long-continued  intemperance.  Vol.  5,  p. 
782."  Insurance  Co.  v.  Foley,  105  U  S. 
350,  354,  26  L.  Ed.  1055.  See,  also.  North- 
western Life  Ins.  Co.  v.  Muskegon  Bank, 
122  U.  S.  501,  512,  30  L.   Ed.  1100. 

77,  Northwestern  Life  Ins.  Co.  v.  Mus- 
kegon Bank,  122  U.  S.  501,  512,  30  L  Ed 
1100. 

There  is  no  established  legal  definition 
of  the  words  "habitually  intemperate." 
Northwestern  Life  Ins.  Co.  v.  Muskegon 
Bank.  122  U.  S.  501,  505  30  L.  Ed.  1100. 

78.  Burden  of  proof. — Where,  in  an  ac- 
tion against  a  life  insurance  company 
brought  by  an  administrator  on  a  policy 
purporting  to  insure  the  life  of  the  intes- 
tate, one  of  the  defenses  set  up  was  that 
the  answers  of  the  latter  to  certain  ques- 
tions propounded  to  him  at  the  time  of  his 
application  touching  his  habits  of  life,  etc., 
were  untrue,  the  burden  of  proving  the 
truth  of  such  answers  does  not  rest  on  the 
plaintiff.  Piedmont,  etc..  Life  Ins.  Co  v. 
Ewmg,  92  U.   S.  377,  23  L.  Ed.  610. 

"The  questions  which  the  jury  had  to 
respond  to  were  whether  the  insured  was 
of  intemperate  habits  at  the  time  the  policy 
was  taken  out,  and  whether  he  became 
habitually  intemperate  after  that  period. 
The  whole  case  turned,  so  far  as  the  jury 
was  concerned,  upon  the  true  definitions  of 
the  words  'habitually  intemperate,'  taken 
in  connection  with  the  testimony  on  the 
subject,  at  these  two  different  periods.  The 
plaintiff  was  not  bound  to  prove  that  the 
assured  was  temperate,  or  that  he  was  a 
temperate  man,  but  the  defendant  was  bound 
to  prove  not  only  that  the  insured  was  in- 
temperate at  those  periods,  but  that  he  was 
habitually  so.  This  it  was  bound  to  do  by 
such  a  preoonderance  of  testimony  as 
should  satisfy  the  jury  that  at  one  of  these 
periods  or  the  other  he  was  habitually  in- 
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ee.  Age  of  Insured. — The  fact  that  the  age  of  the  insured  was  greater  than 
it  was  stated  to  be  in  the  apphcation  will  avoid  the  policy.''' 

(b)  Fire  Insurance — aa.  Title  or  Interest  of  Assured  and  Occupation  of 
Premises — (aa)  In  General. — The  extent  or  nature  of  the  assured's  interest  in 
the  insured  property  should  be  communicated  to  the  insurer ;««  though  it  need 
not  be  specified  in  the  policy,*^  and  on  this  ground,  a  question  of  fact  arises  for 
the  consideration  of  the  jury.^^  All  questions  of  misdescription  of  the  property, 
depend  for  their  ultimate  determination  upon  questions  of  fact.^^ 

(bb)  Facts  Qualifying  Assured's  Interest — ^aaa.  In  General. — The  insurer  is  en- 
titled, if  he  insists  upon  it  in  his  questions,  to  be  apprised  of  any  fact  which  qual- 
ifies or  limits  the  interest  of  the  insured  in  the  property,  and  would  naturally  tend 
to  diminish  the  precautions  he  might  take  against  its  destruction  by  fire.^-*  When- 
ever the  nature  of  the  interest  of  the  assured  would  have,  or  might  have,  a  real 
influence  upon  the  underwriter,  either  not  to  underwrite  at  all,  or  not  to  under- 
write, except  at  a  higher  premium,  it  must  be  deemed  material  to  the  risk;  and; 
if  so,  the  misrepresentation  or  concealment  of  it  will  avoid  the  policy.^^ 


temperate."  Northwestern  Life  Ins.  Co.  v. 
Muskegon  Bank,  122  U.  S.  501,  505,  30  L. 
Ed.  1100. 

The  opinion  of  a  witness  as  to  the  effect 
of  the  intemperance  of  the  assured  five 
years  before  the  issuing  of  the  policy  upon 
his  health  at  the  date  of  tlie  policy,  is  in- 
admissible and  also  his  opinion  as  to  that 
or  his  habits,  as  he  knew  nothing  of  these 
during  that  period.  Northwestern  Life 
Ins.  Co.  V.  Muskegon  Bank,  122  U.  S.  501, 
505,   30    L.    Ed.    1100. 

Weight  of  evidence. — Where  all  the  wit- 
nesses testify  from  their  observation  of 
the  conduct  of  the  deceased;  the  jury 
would  properly  give  weight  to  the  testi- 
mony, not  according  to  the  positiveness  of 
the  averments  of  the  witnesses  as  to  their 
knowledge,  but,  other  considerations  being 
equal,  according  to  their  opportunities  of 
observation  of  the  deceased's  conduct,  and 
the  manner  in  which  those  opportunities 
had  been  improved.  Insurance  Co.  v. 
Foley,  105  U.  S.  350,  353,  26  L.  Ed.  1055. 

"Whether  the  testimony  of  the  persons 
alleging  knowledge  is  entitled  to  greater 
consideration  than  that  of  persons  assert- 
ing opinions,  mainly  depends  upon  the  sub- 
;ects  with  respect  to  which  the  testimony 
is  given.  If  the  subject  be,  as  in  this  case, 
the  habits  of  a  party,  affirmations  of 
knowledge  will  be  weighed,  with  reference 
to  the  opportunities  of  the  witnesses  to  ob- 
tain the  knowledge  they  assert.  If  they 
are  not  intimate  with  him,  and  see  him 
only  occasionally,  the  assertion  of  knowl- 
edge of  his  habits,  however  strong,  will 
amount  to  no  more  than  the  assertion  of 
an  opinion,  and  will  not  be  entitled  to 
equal  weight  with  less  positive  testimony 
of  other  witnesses  founded  upon  a  more 
extended  acquaintance."  Insurance  Co.  v. 
Foley,   105   U.   S.   350,   353,  26  L.    Ed.    1055. 

79.  Evidence. — "In  Connecticut  Mut.  Life 
Ins.  Co.  V.  Schwcnk,  94  U.  S.  593,  24  L. 
Ed.  294,  it  was  held  that  an  entry  in  the 
minute  book  of  a  lodge  of  Odd  Fellows,  of 
which  the  deceased  was  a  member,  made 
prior  to  the  issue  of  a  policy,  and  showing 
his  age  as  recorded  by  the  secretary  of  the 
lodge   in   the  usual   manner  of  keeping  its 


records,  was  not  admissible  as  evidence  of, 
such  age."  Hegler  v.  Faulkner,  153  U.  S. ' 
109,  lis,  38  L.  Ed.  653.  \ 

80.  Title  or  interest  of  assured  and  oc- 1 
cupation  of  premises. — Carpenter  v.  Prov-' 
idence,  ete.,  Ins.  Co.,  16  Pet.  495,  505,  10  L. 
Ed.  1044;  Russell  v.  Union  Ins.  Co.,  4  Dall. 
421,  424,  1  L.  Ed.  892. 

"It  has  been  held  in  some  cases,  that  the 
party  applying  for  insurance  need  not  dis- 
close his  interest,  unless  asked  by  the  i:^- 
surer."  Insurance  Co.  v.  Chase,  5  Wall. 
509,  515,   18   L.   Ed.   524. 

"Unless  the  true  ownership  or  interest 
in  the  property  is  required  by  the  condi- 
tions of  the  policy  to  be  specifically  and 
with  particularity  and  accuracy  set  forth, 
it  will  in  general  be  sufficient  if  the  in- 
surable has  an  insurable  interest  under 
any  status  of  ownership  or  possession,  in 
cases  where  no  inquiries  are  made  at  the 
time  the  application  is  presented  or  the 
policy  executed."  Insurance  Co.  v. 
Haven,  95  U.  S.  242,  249,  24  L.  Ed.  473. 
See  post,  "Title  or  Interest  of  Assured 
and  Occupation  of  Premises,"  IV,  K,  2,  b, 
(3),  (b),  aa. 

Holder  of  any  legal  interest. — "Any  one 
having  any  legal  interest  in  property  can 
insure  it  as  his  own,  and  in  his  own  name, 
without  specifying  the  nature  of  his  in- 
terest." Insurance  Co.  v.  Chase,  5  Wall. 
509,  514,  18  L.  Ed.  524. 

81.  Russell  V.  Union  Ins.  Co.,  4  Dall. 
421,   424,   1   L.    Ed.   892. 

82.  Question  of  fact. — Russell  ii.  Union 
Ins.  Co.,  4   Dall.  421,  424,  1  L.  Ed.  892. 

83.  Royall  Ins.  Co.  v.  Miller,  199  U.  S. 
353.   362,  50  L.  Ed.  226. 

Whether  there  has  been  a  misdescrip- 
tion is  a  question  of  fact  for  the  consider- 
ation of  the  jury.  Columbia  Ins.  Co.  v. 
Lawrence,  1  Pet.  507,  518,  9  L.  Ed.  512; 
Columbian  Ins.  Co.  v.  Lawrence,  2  Pet. 
25,  26,  53,  7  L-  Ed.  335. 

84.  Facts  qualifying  assured's  interest. — 
Hunt  z'.  Springfield  Fire,  etc.,  Ins.  Co.,  196 
U.  S.  47,  50,  49  L.  Ed.  381. 

85.  Columbia  Ins.  Co.  v.  Lawrence,  10 
Pet.  507,  9  L.  Ed.  512.  See,  to  the  same 
effect,   Columbian   Ins.  Co.  v.  Lawrence,  2 
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bbb.    Questions  as  to  -Bncuiiibrances. — This  rule  applies  to  questions  respect- 


Pet.  25,  47,  7  L.  Ed.  335;  Phoenix  Ins.  Co. 
V.  Hamilton,  14  Wall.  504,  509,  20  L.  Ed. 
729. 

Generally  speaking,  "insurances  against 
fire  are  made  in  the  confidence  that  the  as- 
sured will  use  all  the  precautions  to  avoid 
the  calamity  insured  against,  which  would 
be  suggested  by  his  interest.  The  extent 
of  this  interest  must  always  influence  the 
underwriter  in  taking  or  rejecting  the  risk, 
and  in  estimating  the  premium.  So  far  as 
it  may  influence  him  in  these  respects,  it 
ought  to  be  communicated  to  him.  Under- 
writers do  not  rely  so  much  upon  the  prin- 
ciples, as  on  the  interest  of  the  assured; 
and  it  would  seem,  therefore,  to  be  always 
material,  that  they  should  know  how  far 
this  interest  is  engaged  in  gviarding  the 
property  from  loss."  Columbian  Ins.  Co.  v. 
Lawrence,  2  Pet.  25,  47,  7  h.  Ed.  335;  Co- 
lumbia Ins.  Co.  V.  Lawrence,  10  Pet.  507, 
515,  9  L.  Ed.  512;  Carpenter  tj.  Providence, 
etc.,  Ins.  Co.,  16  Pet.  495,  505,  10  L.  Ed. 
1044. 

"It  may  well  be  that  an  insurance  com- 
pany would  be  willing  to  insure  property 
owned  by  a  particular  person  of  whose 
character  and  habits  its  agent  had  knowl- 
edge or  information,  but  unwilling  to  in- 
sure the  same  property  if  owned  by  that 
person  in  connection  with  others.  Pru- 
dence requires  that  a  company,  before  in- 
suring against  fire,  should  be  informed  as 
to  the  actual  ownership  of  the  property 
proposed  to  be  insured,  and  know  who,  in 
virtue  of  such  ownership,  will  be  entitled 
to  its  custody  and  to  control  it  during  the 
term  of  the  policy."  Royal  Ins.  Co.  v. 
Martin,   192  U.   S.   149,   166,  48  L.   Ed.   385. 

"In  some  cases  it  is  important  to  the  in- 
surers to  know  who  is  interested  in  the 
property,  in  order  that  they  may  form  a 
judgment  as  to  the  probable  care  which 
will  be  bestowed  in  its  custody  and  pres- 
ervation. In  other  cases  this  knowledge 
may  be  a  matter  of  little  importance." 
Phoenix  Ins.  Co.  v.  Hamilton,  14  Wall.  504, 
509,  20  L.  Ed.  729. 

Title  subject  to  contingencies  or  that  of 
lessee. — The  offer  described  the  property 
as  belonging  to  L.  &  P.  and  stated  it,  aft- 
erwards, to  be  their  stone  mill;  it  con- 
tained no  qualifying  term,  which  would 
lead  the  mind  to  suspect  that  their  title 
was  not  complete  and  absolute.  The  title 
of  the  assured  was  subject  to  contingencies, 
and  was  held  under  contracts  which  had 
become  void  by  the  nonperformance  of  the 
same.  It  was  held,  that  a  precarious  title, 
depending  for  its  continuance  on  events 
which  might  or  might  not  happen,  was  not 
such  a  title  as  was  described  in  this  ofi^er 
for  insurance,  construing  the  words  of  that 
offer  as  they  were  fairly  to  be  understood. 
Columbian  Ins.  Co.  v.  Lawrence,  2  Pet.  25, 
7  L.  Ed.  335. 

"A  building  held  under  a  lease  for  years 
about  to  expire,  might  be  generally  spoken 
of   as   the   building   of   the   tenant;   but   no 


underwriter  would  be  willing  to  insure  it, 
as  if  it  was  his;  and  an  offer  for  insurance, 
stating  it  to  belong  to  him,  would  be  a 
gross  imposition."  Columbian  Ins.  Co.  v. 
Lawrence,  2  Pet.  25,  49,  7  L.  Ed.  335. 

"If  the  insurance  of  the  special  interest, 
and  not  of  principal  ownership,  made  a 
material  difference  in  the  risk,  or  would 
have  altered  the  amount  of  the  premium; 
and  the  fact  was  not  sufficiently  disclosed 
to  the  defendants,  the  omission  would  va- 
cate the  policy."  Russell  v.  Union  Ins.  Co., 
4  Dall.   421,  424,  1   L.   Ed.  892. 

Mortgagee's  interest. — "And  it  is  clear, 
upon  principle,  that  no  policy  can  or  ought 
to  be  deemed  a  policy  exclusively  upon  the 
interest  of  the  mortgagee,  unless  the  com- 
pany have  notice  that  it  is  so  designed,  and 
assent  to  it.  A  mortgage  interest  is,  with- 
out doubt,  an  insurable  interest;  but  then 
it  is  a  special  interest,  and  should  be  made 
known  to  the  underwriters."  Carpenter  v. 
Province,  etc.,  Ins.  Co.,  16  Pet.  495,  505. 
10  L.  Ed.  1044. 

Mortgagee  must  state  prior  mortgages. 
■ — -"If  a  mortgagee  insures  his  interest  in 
the  premises,  he  is  bound,  under  a  provi- 
sion calling  for  encumbrances  affecting  his 
interest,  to  state  prior  mortgages  on  the 
same  premises."  Insurance  Co.  v.  Haven, 
95  U.   S.   242,  248,  24  L.   Ed.   473. 

Trustee. — A  trustee  of  a  church  edi- 
fice, being  the  agent  of  an  insurance 
company,  accepted  a  risk  in  it  from 
anotlier  of  the  trustees  to  whom  the 
church  was  indebted,  the  policy  being  in 
the  individual  name  of  the  insuring  trustee, 
with  a  proviso  that  in  case  of  loss  the 
amount  should  be  paid  to  a  creditor  of 
the  insuring  trustee,  to  whom,  however, 
the  church  was  not  indebted.  The  insur- 
ing trustee  paid  the  premiums  out  of  his 
own  funds  but  on  account  of  the  parish, 
and  with  the  assent  of  the  trustees.  The 
fact  of  two  previous  insurances  in  other 
companies,  where  the  insurance  was  made 
in  the  name  of  the  proprietors  of  the 
church  generally,  was  recited  in  this  policy 
made  in  the  individual  name  of  the  one 
trustee.  A  loss  having  occurred,  it  was 
held  that  the  creditor  of  the  insuring  trus- 
tee was  entitled  to  recover  on  the  policy; 
the  case  showing  that  the  insurance,  in  the 
form  in  which  it  was  made,  was  made  with 
the  assent  of  all  the  trustees,  and  it  be- 
ing a  matter  immaterial  to  the  company 
(supposing  the  risk  to  be  the  same) 
whether  the  person  appointed  by  the  in- 
suring trustee  to  receive  the  money  re- 
tained it  to  his  own  use  or  paid  it  to  the 
trustees.  Insurance  Co.  v.  Chase,  5  Wall. 
509.   18   L.    Ed.   524. 

If  a  trustee  insured  a  church  with  the  as- 
sent of  his  cotrustees,  for  the  benefit  of 
the  cestui  que  trust,  the  insurance  com- 
pany cannot  complain  that  the  character  of 
the  interest  was  not  incorporated  in  the 
policy,  unless,  if  described,  it  would  have 
had  an  influence  on  them  not  to  underwrite 
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ing  incumbrances  upon  the  insured  property.^^  But  where  the  insurers  put  no 
question  as  to  the  nature  or  the  amount  of  encumbrances,  otherwise  than  by 
mortgage,  they  cannot  object  that  no  information  was  given  upon  that  subject.^^ 
(cc)  Provision  for  Unconditional  Onmership. — In  General. — A  provision  in 
■a  poHcy  for  the  unconditional  sole  ownership  of  the  property  by  the  insured  is 
broken  by  the  existence  of  a  mortgage  thereon,8s  but  is  not  affected  by  an  agree- 
ment that  a  part  of  the  proceeds  sold  shall  be  paid  to  the  original  vendee  and  that 


at  all,  or  not  to  underwrite  except  at  a 
higher  premium  than  the  one  actually  paid 
by  the  insurer.  Columbia  Ins.  Co.  v.  Law- 
rence, 10  Pet.  507,  9  L.  Ed.  512;  Insurance 
Co.  V.  Chase,  5  Wall.  509,  514,  18  L.  Ed. 
524. 

Question  for  jury. — "Whether  the  dis- 
closure of  the  interest  was  material  to  the 
risk  incurred,  and  would  have  enhanced 
the  premium,  is  always  a  question  of  fact 
for  the  jury."  Insurance  Co.  v.  Chase,  5 
Wall.  509.  515,  18  L.  Ed.  524. 

86.  Encumbrances. — "It  may  not  be  nec- 
essary, that  the  person  requiring  insurance 
should  state  every  encumbrance  on  his 
property,  which  it  might  be  required  of 
him  to  state,  if  it  was  offered  for  sale. 
But  fair-dealing  requires  that  he  should 
state  everything,  which  might  influence, 
and  probably  would  influence,  the  mind  of 
the  underwriter,  in  forming  or  declining 
the  contract,  etc."  Columbia  Ins.  Co.  v. 
Lawrence,  10  Pet.  507,  515,  9  L.  Ed.  512; 
Columbian  Ins.  Co.  v.  Lawrence,  2  Pet. 
25,  7  L.  Ed.  335. 

The  only  questions  put  as  to  encum- 
brances were,  first,  "Is  there  any  encum- 
brance on  the  property?"  which  was  an- 
swered, "Yes;"  and,  second,  "If  mortgaged, 
state  the  amount,"  in  answer  to  which  the 
assured  stated  the  principal  sum  due  on 
the  mortgage.  It  was  held  that  the  an- 
swer is  sufficient.  The  effect  of  omitting 
to  include  the  additional  sum  due  for  less 
than  half  a  year's  interest  is  not  presented 
by  the  certificate  of  division.  Hosford  v. 
Germania  Fire  Ins.  Co.,  127  U.  S.  399,  403, 
32  L.   Ed.  196. 

A  clause  of  the  policy,  which  requires 
the  interest  of  the  assured,  if  "other  than 
the  entire,  unconditional  and  sole  owner- 
ship of  the  property  for  the  use  and  benefit 
of  the  assured,"  or  if  "encumbered  by  any 
lien,  whether  by  deed  of  trust,  mortgage  or 
otherwise,"  to  be  so  represented  by  the 
assured  and  so  expressed  in  the  policy, 
does  not  call  for  information  as  to  the  na- 
ture or  amount  of  any  encumbrances.  It 
is  therefore  fully  satisfied  by  statements  in 
the  application  that  there  is  an  encum- 
brance on  the  property,  and  what  the 
amount  of  mortgage  is,  and  by  the  expres- 
sion in  the  policy  making  the  insurance 
payable  to  a  mortgagee.  Hosford  v.  Ger- 
mania Fire  Ins.  Co.,  127  U.  S.  399,  402,  32 
L.  Ed.  5  96. 

87.  Phoenix  Life  Ins.  Co.  v.  Raddin,  120 
U  S.  183,  30  L.  Ed.  644;  Hosford  v.  Ger- 
mania Fire  Ins.  Co.,  127  U.  S.  399,  403,  32 
L.   Ed.    196. 

There  is,  therefore,  no  breach  of  war- 
ranty  in   not   disclosing   a   lien   for   unpaid 


taxes,  independently  of  the  question 
whether  such  a  lien  was  an  encumbrance, 
within  the  meaning  of  the  contract.  Hos- 
ford V.  Germania  Fire  Ins.  Co.,  127  U.  S. 
399,  403,  32  L.  Ed.  196. 

The  policy  itself  contained  no  provi- 
sion on  the  subject  of  encumbrances,  and 
so  much  of  the  application  as  related  to 
that  subject  was  in  this  form:  "Encum- 
brance.— Is  there  a  mortgage,  trust  deed, 
lien,  or  encumbrance  of  any  kind,  on  prop- 
erty? Yes.  Amount,  and  in  whose  favor? 
$3,000;  I.  May.  What  is  the  entire  value 
of  property  encumbered?  $21,000."  "And 
the  said  applicant  hereby  covenants  and 
agrees  to  and  with  said  company  that  the 
foregoing  and  diagram  annexed  hereto  is 
a  just,  full  and  true  exposition  of  all  the 
facts  and  circumstances  in  regard  to  the 
condition,  situation,  value,  ownership,  title, 
encumbrance  of  all  kinds,  insurance  and 
hazard  of  the  property  to  be  insured;  and 
the  same  is  hereby  made  a  condition  of  the 
insurance,  a  part  of  the  contract,  and  a 
continuing  warranty  on  the  part  of  assured, 
for  term  of  policy,  or  any  renewal  thereof 
of  which  this  survey  and  application  form 
a  part."  It  was  held  that  the  warranty 
concerning  encumbrances  includes  only  en- 
cumbrances created  by  the  act  or  with  the 
consent  of  the  assured,  and  not  those  cre- 
ated by  the  law;  and  therefore  the  policy 
was  not  avoided  by  the  omission  to  dis- 
close the  fact  that  "delinquent  taxes"  on 
the  premises  for  previous  years  were  due 
and  unpaid,  although  by  the  statutes  of  the 
state  taxes  are  made  a  lien  on  the  real  es- 
tate taxed.  Hosford  v.  Hartford  Fire  Ins. 
Co.,   127  U.  S.  404.  32  L.  Ed.  198. 

88.  Chattel  mortgage. — A  provision  in  a 
policy  of  fire  insurance  for  the  uncondi- 
tional ownership  of  the  property  by  the  in- 
sured, and  for  the  nonexistence  of  any 
chattel  mortgage  thereon,  was  broken 
when  in  fact  it  was  subject,  at  the  time  tlie 
policy  was  written,  to  certain  trust  deeds 
to  secure  the  payment  of  money,  a  deed  of 
trust  and  chattel  mortgage  with  power  of 
sale  being  practically  one  and  the  same  in- 
strument. Hunt  V.  Springfield  Fire,  etc., 
Ins.  Co..  196  U.  S.  47,  49  L.  Ed.  381. 

The  provision  of  the  policv  that  the  in- 
terest of  the  insured  must  be  an  uncon- 
ditional and  sole  ownership  may  be  treated 
as  explanatory  of  the  other  condition 
?9-ainst  the  existence  of  chattel  mortgage. 
The  company  evidently  intencred  by  this 
provision  to  protect  itself  against  condi- 
tional transfers  of  every  kind.  The  con- 
tract of  the  company  is  a  personal  one  with 
the  insured  and  it  is  not  bound  to  accept 
any  other  person  to  whom  the  latter  may 
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the  auctioneer  in  whose  hands  the  goods  were  left  for  sale  might  retain  posses- 
sion of  them  as  security  for  money  advanced  on  them.^^ 

Lease. — The  existence  of  a  lease  is  not  a  breach  of  a  condition  for  un- 
conditional  and   sole  ownership. ^*^ 

(dd)  Insurance  for  Benefit  of  Whom  It  May  Concern. — Where  policies  are 
applied  for  and  granted  on  general  stock  of  goods,  held  in  trust  or  on  consign- 
ment for  numerous  and  unknown  parties,  it  is  not  expected,  nor  would  it  be 
possible,  that  the  insurers  should  be  informed  as  to  the  ownership.  They  are 
content  to  insure  for  the  benefit  of  whom  it  may  concern.  Of  course,  an  omis- 
sion to  disclose  the  ownership  in  such  cases  cannot  be  regarded  as  an  improper 
concealment.^^ 

bb.    Prior  and   Subsequent  Insurance   and  Applications   Therefor. — Whether 


transfer  the  property.  Hunt  v.  Springfield 
Fire,  etc.,  Ins.  Co.,  196  U.  S.  47,  50,  49  L. 
l<:d.  381. 

89.  Franklin  Fire  Ins.  Co.  v.  Vaughan, 
92  U..S.   516,   517,   23   L.   Ed.  740. 

A  having  bought  goods  at  an  auction 
store,  and  made  part  payment  therefor,  and 
having  the  disposal  of  them,  permitted 
them  to  remain  there  for  sale  by  and  under 
his  direction.  He  agreed  that  the  first 
proceeds  of  the  sale,  to  the  amount  of 
$3,150,  should  be  paid  to  the  vendor;  and 
that  the  auctioneers,  if  they  advanced 
money  upon  the  goods,  should  retain  the 
possession  and  control  thereof  as  secu- 
rity. No  advance  was  made.  A  procured 
an  insurance  upon  the  goods  for  $2,500, 
representing  that  no  other  person  was  in- 
terested therein,  that  they  were  unencum- 
bered; and  that  he  estimated  their  value  to 
be  $12,000.  Part  of  the  goods  were  sold; 
and,  the  remainder  having  been  destroyed 
by  fire,  A  brought  suit  against  the  com- 
pany for  the  amount  of  the  policy.  The 
company  set  up  by  way  of  defense,  that  his 
statement  as  to  the  freedom  of  the  goods 
from  encumbrance  was  untrue.  Held,  that 
the  facts  of  the  case  do  not  justify  the 
claim  that  the  property  was  encumbered, 
or  that  the  title  of  the  insured  therein  was 
not  absolute.  Franklin  Fire  Ins.  Co.  v. 
Vaughan,  92  U.  S.  516,  23  L.  Ed.  740. 

90.  Lease. — Fee  simple  owners  of  lands 
■and  buildings  are  within  the  meaning  of  a 
policy  of  fire  insurance,  the  entire  uncon- 
ditional and  sole  owners,  although  such 
property  is  subject  to  a  lease.  Insurance 
Co.  V.   Haven,  95  U.  S.  242,  24  L.   Ed.  473. 

"Lessees  holding  under  an  ordinary  pa- 
rol lease  do  not  acquire  such  an  interest 
in  real  estate  so  leased  as  tj  avoid  a  policy 
issued  to  the  lessor,  even  though  the  in- 
sured failed  to  represent  the  matter  to 
the  company  in  a  case  where  no  inquiries 
were  made  of  the  applicant,  at  the  time  the 
policy  was  issued,  as  to  the  true  character 
of  the  title  or  occupancy  of  the  insured 
premises,  and  where  no  pretense  is  shown 
that  the  insured  has  been  guilty  of  any 
fraud  or  misrepresentation."  Insurance  Co. 
V.   Haven,  95  U.  S.  242,  250,  24  L.  Ed.  473. 

The  owner  in  fee  of  land  and  of  the 
buildings  thereon,  to  whom  has  been  issued 
a  policy  of  fire  insurance,  which  provides 
that  "if  the  interest  of  the  assured  in  the 
property  be  any  other  than  the  entire,  un- 


conditional, and  sole  ownership  of  the 
property  for  the  use  and  benefit  of  the  as- 
sured, or  if  the  buildings  insured  stand  on 
leased  ground,  it  must  be  so  represented 
to  the  company,  and  so  expressed  in  the 
written  part  of  the  policy,  otherwise  the 
policy  shall  be  void,"  is  entitled,  upon 
their  destruction  by  fire,  to  recover  on  his 
policy,  although,  at  the  time  it  was  issued, 
there  was  an  outstanding  lease  for  years 
of  the  land  to  a  third  party,  which  fact  was 
neither  so  represented  to  the  company  nor 
expressed  in  the  written  part  of  the  policy. 
Insurance  Co.  v.  Haven,  95  U.  S.  242.  24 
L.  Ed.  473. 

91.  Insurance  for  benefit  of  whom  it  may 
concern.— Phoenix  Ins.  Co.  v.  Hamilton, 
14  Wall.  504,  509,  20  L.  Ed.  729. 

To  affirm  that  "in  policies  for  whom  it 
may  concern,"  there  can  be  no  undue  con- 
cealment as  to  the  parties  interested  in  the 
property  to  be  insured,  is  obviously  going 
much  too  far;  since  the  underwriter  has  an 
unquestionable  right  to  be  informed,  if  he 
inakes  the  inquiry.  The  assured  may  be 
silent,  it  is  true,  if  he  will;  and  let  the  pre- 
miurn  be  charged  accordingly;  but  if  the 
inquiry  when  made,  should  be  responded 
to  by  information,  contrary  to  the  verity 
of  the  case,  this  obviously  gives  a  conven- 
tional signification  to  the  terms  of  the  pol- 
icy, which  may  dififer  from  the  known  and 
received  signification  in  ordinary  cases. 
Buck  V.  Chesapeake  Ins.  Co.,  1  Pet.  151, 
7  L.  Ed.  90. 

The  property  insured  (grain)  was  held 
by  the  parties  insured  on  commission  only, 
and  in  the  policy  is  described  "as  held  by 
them  in  trust  or  on  commission,  or  sold 
anl  not  delivered."  It  was  held  that  in 
case  of  an  insurance  thus  effected,  where 
no  representations  are  made  with  regard 
to  the  persons  who  compose  the  firm, 
there  is  no  misrepresentation  on  that  sub- 
ject which  avoids  the  policy.  Phoenix 
Ins.  Co.  V.  Hamilton,  14  Wall.  504,  20  L. 
Ed.   729. 

And  where  the  firm  has  no  actual  care 
or  custody  of  the  property  insured  (grain) 
but  so  far  as  regards  its  preservation  from 
fire,  it  is  entirely  in  the  control  of  the 
other  parties,  and  is  so  understood  to  be 
by  the  company  making  the  insurance; 
the  omission  to  inform  the  insurance  com- 
pany of  an  agreement  of  dissolution  pre- 
viously made  cannot  be  considered  a  con- 
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there  is  other  insurance  on  the  same  subject,  and  whether  such  insurance  had 
been  appHed  for  and  refused,  are  material  facts,  at  least  when  statements  re- 
garding them  are  required  by  the  insurers  as  part  of  the  basis  of  the  contract. ^2' 
A  provision  in  a  policy  of  fire  insurance  that  notice  shall  be  given  of  any  prior 
or  subsequent  insurance,  otherwise  the  policy  to  be  void  and  of  no  effect,  is  rea- 
sonable and  constitutes  a  condition,  the  breach  of  which  will  avoid  the  policy  ;'^-^ 
and  it  is  reasonable  and  competent  for  the  parties  to  agree  that  such  knowledge 
and  consent  shall  be  manifest  in  writing,  either  by  endorsement  upon  the  policy 
or  by  other  writing.^^ 


eealment  which  will  avoid  the  policy. 
Phoenix  Ins.  Co.  v.  Hamilton,  14  Wall. 
504,  20  L.  Ed.  729. 

92.  Prior  and  subsequent  insurance  and 
applications  therefor. — Phnenix  Life  Ins. 
Co.  V.  Raddin,  120  U.  S.  183,  189,  30  L.  Ed. 
644,  citing  Carpenter  v.  Providence,  etc., 
Ins.  Co.,  16  Pet.  495,  10  L.  Ed.  1044,  and 
quoted  with  approval  in  Northern  Assur. 
Co.  V.  Grand  View  Bldg.  Ass'n,  183  U.  S. 
308,  348,  46  L.   Ed.  213. 

93.  Northern  Assur.  Co.  v.  Grand  View 
Bldg.  Ass'n,  183  U.  S.  308,  347,  46  L.  Ed. 
213;  Carpenter  v.  Providence,  etc.,  Ins. 
Co.,   16   Pet.   495,   10  L.   Ed.   1044. 

The  clauses  in  fire  policies,  respecting 
notice  of  prior  and  subsequent  policies, 
are  designed  to  enable  the  underwriters, 
who  are  almost  necessarily  ignorant  of 
many  facts  which  might  naturally  affect 
their  rights  and  interests,  to  judge  whether 
they  ought  to  insure  at  all,  or  for  what 
premium;  and  to  ascertain  whether  there 
still  remains  any  such  substantial  interest 
of  the  assured  in  the  premises  insured  as 
will  guaranty  on  his  part  vigilance,  care 
and  strenuous  exerticns  to  preserve  the 
property.  Northern  Assur.  Co.  v.  Grand 
View  Bldg.  Ass'n,  183  U.  S.  308,  345,  46 
L.  Ed.  213;  Carpenter  v.  Providence,  etc., 
Ins.   Co.,  16  Pet.  495,  10  L.   Ed.   1044. 

94.  Northern  Assur.  Co.  v.  Grand  View 
Bldg.  Ass'n.  183  U.  S.  308,  361,  46  L.  Ed. 
213;  New  York  Life  Ins.  Co.  v.  Fletcher, 
117  U.  S.  519,  29  L.  Ed.  934. 

"Where  the  policy  provides  that  notice 
of  prior  or  subsequent  insurance  must  be 
given  by  endorsement  upon  the  policy  or 
by  other  writing,  such  provision  is  reason- 
able and  one  competent  for  the  parties  to 
agree  upon,  and  constitutes  a  condition, 
the  breach  of  which  will  avoid  the  policy." 
Northern  Assur.  Co.  v.  Grand  View  Bldg. 
Ass'n,  183  U.  S.  308,  347,  46  L.  Ed.  213; 
Carpenter  v.  Providence,  etc.,  Ins.  Co.,  16 
Pet.   495,   10  L.   Ed.   1044. 

"Over  insurance  by  concurrent  policies 
on  the  same  property  tends  to  cause  care- 
lessness and  fraud,  and  hence  a  clause  in 
the  policies  rendering  them  void  in  case 
other  insurance  had  been  or  should  be 
made  upon  the  property  and  not  consented 
to  in  writing  by  the  company,  is  customary 
and  reasonable."  Northern  Assur.  Co.  v. 
Grand  View  Bldg.  Ass'n,  183  U.  S.  308, 
317,  46  L.   Ed.   213. 

The  public  have  an  interest  in  maintain- 
ing the  validity  of  these  clauses  in  a  policy 
of    insurance    against    fire;     they    have    a 


tendency  to  keep  premiums  down  to  the- 
lowest  rate?,  and  to  uphold  institutions  of 
this  sort,  so  essential  to  the  present  state 
of  the  country  for  the  protection  of  the 
vast,  interests  embarked  in  manufactures,,, 
and  on  consignments  of  goods  in  ware- 
houses. Carpenter  v.  Providence,  etc., 
Ins.  Co.,  16  Pet.  495,  10  L.  Ed.  1044.  See 
Coluinbian  Ins.  Co.  v.  Lawrence,  2  Pet. 
25,  7  L.  Ed.  335;  Columbia  Ins.  Co.  v. 
Lawrence.   10   Pet.   507,   9   L.    Ed.   512. 

Construction. — These  clauses  are  not  to 
De  construed  with  a  close  and  scrutinizing 
jealousy,  when  they  may  be  complied  with 
in  all  cases,  by  ordinary  good  faith  and 
ordinary  diligence  on  the  part  of  the  as- 
sured, but  as  they  are  a  known  part  of  the 
stipulations  of  the  policy,  they  ought  not 
to  receive  a  fair  and  reasonable  interpreta- 
tion, according  to  their  terms  and  obvious 
import.  Carpenter  v.  Providence,  etc., 
Ins.   Co.,   16   Pet.    495,   510,  10  L.    Ed.   1044. 

Parol  notice. — At  law,  whatever  may  be 
the  case  in  equity,  mere  parol  notice  of 
another  insurance  on  the  same  property  is 
not,  of  itself,  sufificient  to  comply  with  a 
requirement  of  the  policy  that  all  notice 
of  prior  or  previous  insurance  be  given 
and  endorsed  on  the  policy;  but  it  is  nec- 
essary, in  case  of  any  such  prior  policy, 
that  the  same  should  not  only  be  notified 
to  the  company,  but  should  be  mentioned 
in  or  endorsed  upon  the  policy;  otherwise, 
the  insurance  was  to  be  void  and  of  no 
effect.  Carpenter  v.  Providence,  etc.,  Ins^ 
Co.,   16  Pet.  495,  512,   10  L.   Ed.   1044. 

Questions  of  law  and  fact. — A  policy  of 
insurance  contained  a  stipulation  that  if 
the  insured  then  had.  or  thereafter  should 
have,  any  other  insurance  upon  the  same 
property,  notice  thereof  should  be  given 
to  the  company,  and  the  same  endorsed 
upon  the  policy,  or  otherwise  acknowl- 
edged by  the  company  in  writing,  in  de- 
fault of  which  the  policy  should  cease.  A 
bill  was  filed  in  equity  by  the  insured,  al- 
leging that  notice  was  given  to  the  in- 
surance company,  and  praying  that  the 
company  might  be  compelled  to  endorse- 
the  notice  uoon  the  policy,  or  otherwise 
acknowledge  the  same  in  writing.  When 
the  answer  of  the  company,  sworn  to  by 
the  then  president,  denies  the  reception  of 
the  notice,  to  the  best  of  his  knowledge 
and  belief,  the  question  becomes  one  of 
fact  and  of  law;  of  fact,  whether  the  evi- 
dence offered  by  the  complainant  is  suffi- 
cient to  sustain  the  allegation;  and  of  law,, 
whether,  if  so,  the   federal  suprerr^e  court 
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Double  insurance  exists  only  in  the  case  of  risks  upon  the  same  interest  in 
property  and  in  favor  of  the  same  person. ^^ 

Validity  of  Other  Policy. — The  stipulations  in  the  policy  as  to  notice  of  any 
prior  and  subsequent  policies  may  apply  to  all  cases  of  policies  then  existing  in 
point  of  fact,  without  any  inquiry  into  their  original  validity  and  effect,  or 
whether  they  might  be  void  or  voidable. ^^ 

Mere  knowledge  by  the  agent  of  an  existing  policy  of  insurance  will  not 
affect  the  company  unless  it  is  affirmatively  shown  that  such  knowledge  was 
communicated  to  the  company.^" 

cc.  Overvaluation. — An  overvaluation  to  avoid  a  policy  must  be  shown  to  be 
intentionally  excessive. ^^ 


can  compel  the  company  to  acknowledge 
it.  Carpenter  v.  Providence,  etc.,  Ins.  Co., 
4   How.   185,   11   L.    Ed.  931. 

Waiver  of  condition. — Such  a  provision 
was  expressly  and  in  unambiguous  terms 
contained  in  the  policy  sued  on.  It  was 
shown  in  the  proofs  of  loss  furnished  by 
the  insured,  and  it  was  found  by  the  jury, 
that  there  was  a  policy  in  another  com- 
pany outstanding  when  the  present  one 
was  issued.  It  also  appeared  that  no  con- 
sent to  such  other  insurance  was  ever  en- 
dorsed on  the  policy  or  added  thereto.  It 
was  held  that  by  reason  of  the  breach  of 
the  condition  the  policy  became  void  and 
of  no  effect,  and  no  recovery  could  be 
had  thereon  by  the  insured  unless  the 
company  waived  the  condition.  The  ques- 
tion before  the  court  is  therefore  reduced 
to  one  of  waiver.  Northern  Assur.  Co.  v. 
Grand  View  Bldg.  Ass'n,  183  U.  S.  308, 
317,   46   L.    Ed.   213. 

95.  California  Ins.  Co.  v.  Union  Com- 
press Co.,  133  U.  S.  387,  420,  33  L.  Ed.  730. 

"No  reason  can  exist  for  a  distinction 
between  the  construction  of  a  provision 
avoiding  a  policy  in  case  of  marine  insur- 
ance and  in  case  of  further  or  additional 
iire  insurance.  In  the  latter  case  the  pro- 
vision is  always  construed  as  relating  only 
to  additional  insurance  upon  the  same  in- 
terest anu  affected  by  the  same  person  or 
in  his  interest."  California  Ins.  Co.  v. 
Union  Compress  Co.,  133  U.  S.  387,  420, 
33    L.   Ed.   730. 

A  policy  of  fire  insurance  in  favor  of  a 
cotton  compress  company  to  protect  the 
independent  interest  of  a  certain  railroad 
company  which  excepts  cotton  covered  by 
marine  policies  of  insurance,  is  not  avoided 
by  the  taking  out  of  a  marine  policy  by 
the  owner  of  the  cotton,  without  the 
knowledge  or  participation  of  the  com- 
press company  or  of  the  railroad  company. 
The  exception  is  operative  only  in  case  of 
double  insurance.  California  Ins.  Co.  v. 
Union  Compress  Co.,  133  U.  S.  387,  420, 
33   L.   Ed.   730. 

96.  Carpenter  v.  Providence,  etc.,  Ins. 
Co.,   16   Pet.   495,    510,   10   L.    Ed.   1044. 

"Notice  of  a  voidable  policy  must  be 
given  to  the  underwriters;  for  such  a  case 
falls  within  the  words  and  the  meaning  of 
the  stipulations  in  the  policy.  It  is  a 
prior  policy,  and  it  has  a  legal  existence 
until  avoided.  Indeed,  we  are  not  per- 
pared    to    say,    that    the    court    might    not 


have  gone  further,  and  have  held,  that  a 
policy,  existing  and  in  the  hands  of  the 
assured,  and  not  utterly  void  upon  its 
very  face,  without  any  reference  what- 
ever to  any  extrinsic  facts,  should  have 
been  notified  to  the  underwriters;  even 
although,  by  proofs,  afforded  by  such 
extrinsic  facts,  it  might  be  held,  in  its 
very  orgin  and  concoction,  a  nullity." 
Carpenter  v.  Providence,  etc.,  Ins.  Co.,  16 
Pet.   495,  509,  10  L.  Ed.   1044. 

97.  Knowledge  of  agent. — Northern 
Assur.  Co.  V.  Grand  View  Bldg.  Ass'n,  183 
U.   S.   308,  321,   46   L.   Ed.   213. 

98.  Overvaluation. — When  a  party  states, 
in  his  application  for  an  insurance,  that 
he  has  made  a  just,  full,  and  true  expo- 
sition of  all  material  facts  and  circum- 
stances in  regard  to  the  condition,  situa- 
tion, value,  and  risk  of  the  property,  so 
far  as  known  to  him,  and  the  application 
is  expressly  made  a  part  of  the  policy, 
should  it  afterwards  appear  that  he  over- 
estimated the  value  of  the  property,  the 
policy  would  not  be  vitiated,  unless  it  be 
shown  that  the  estimate  was  intentionally 
excessive.  National  Bank  v.  Insurance 
Co.,  95  U.  S.   673,  24  L.   Ed.  563. 

A  having  bought  goods  at  an  auction 
store,  and  made  part  payment  therefor, 
and  having  the  disposal  of  them,  per- 
mitted them  to  remain  there  for  sale  by 
and  under  his  direction.  He  agreed  that 
the  first  proceeds  of  the  sale,  to  the 
amount  of  $3,150,  should  be  paid  to  the 
vendor;  and  that  the  auctioneers,  if  they 
advanced  money  upon  the  goods,  should 
retain  the  possession  and  control  thereof 
as  security.  No  advance  was  made.  A 
procured  an  insurance  upon  the  goods  for 
$2,500,  representing  that  no  other  person 
was  interested  therein,  that  they  were 
unencumbered;  and  that  he  estimated  their 
value  to  be  $12,000.  Part  of  the  goods 
were  sold;  and,  the  remainder  having  been 
destroyed  by  fire,  A  brought  suit  against 
the  company  for  the  amount  of  the  policy. 
The  company  set  up  by  way  of  defense, 
that  he,  knowing  of  its  rule  not  to  insure 
goods  at  more  than  three-fourths  of  their 
value,  had  overvalued  them;  and  that  they 
were,  in  fact,  worth  but  $6,000.  The  jury 
found  that  the  value  of  the  goods  de- 
stroyed was  $7,204.  Held,  that,  as  noth- 
ing appeared  at  the  trial  to  show  that  the 
estimate  of  the  value  of  the  goods  by  A 
was  not  an  honest  one,  the  charge  of  the 
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(4)  Ansivers  Falsified  by  Agent. — It  may  be  shown  by  parol  that  a  statement 
which  purports  to  have  been  made  by  an  appHcant  for  insurance  was  not,  in 
point  of  fact,  his  statement,  but  was  really  that  of  the  agent.^^  Where  an  agent 
of  an  insurance  company  whose  authority  was  limited  by  the  application,  with- 
out the  knowledge  of  the  applicant  writes  down  false  answers,  which  are  signed 
by  the  applicant  without  reading,  no  right  accrues  to  the  assured  upon  a  policy 
issued  upon  the  faith  of  such  answers,  and  upon  his  agreement  accompanying 
them  that,  if  they  were  false  in  any  respect,  the  policy  to  be  issued  upon  them 
should  be  void.^  Under  such  circumstances  the  company  is  not  precluded  from 
setting  up  the  falsity  of  the  answers;  and  assuming  that  both  parties  acted  in 
good  faith,  the  contract  should  be  canceled  and  the  premiums  returned.  Where 
ihe  action  is  not  for  such  cancellation,  the  only  recovery  which  can  be  had  upon 
such  facts,  taken  in  connection  with  the  hmitation  upon  the  powers  of  the  agent, 
is  for  the  amount  of  the  premium  paid,  and  that  only  is  the  amount  to  which  the 
plaintiff  is  entitled  by  virtue  of  the  statute  of  the  slate  of  ]\Iissouri.2  It  is  the 
duty  of  an  applicant  for  insurance  to  read  the  application  he  signed.^  The  re- 
tention of  a  policy  of  life  insurance  to  which  a  copy  of  the  application  is  at- 
tached, by  the  insured,  is  an  approval  of  the  application  and  of  its  statements. 
The  consequences  of  that  approval  cannot  after  his  death  be  avoided.'^     Assum- 


court  below,  that  such  vahiation,  if  made 
in  good  faith,  and  without  intention  to 
mislead  or  defraud  the  company,  would 
not  defeat  a  recovery,  was  without  error. 
Franklin  Fire  Ins.  Co.  v.  Vaughan,  92  U. 
S.    516,   23   L.    Ed.   740. 

99.  Answers  falsified  by  agent. — In- 
surance Co.  V.  Wilkinson.  13  Wall.  222, 
20  L  Ed.  617;  Fames  v.  Home  Ins.  Co., 
«4  U.  S.  621,  24  L.  Ed.  298;  Northern 
Assur.  Co.  V.  Grand  View  Bldg.  Ass'n, 
183  U.  S.  308,  351,  46  L.  Ed.  213.  See 
ante,  "Preparation  of  Application,"  III, 
B,  3,  b. 

1.  New  York  Life  Ins.  Co.  v.  Fletcher, 
117  U.  S.  519,  29  L.  Ed.  934;  Northern 
Assur.  Co.  V.  Grand  View  Bldg.  Ass'n, 
183  U.  S.  308,  358,  46  L.  Ed.  213.  But 
see  Clark  v.  Manufacturers'  Ins.  Co.,  8 
How.  235,  12  L.   Ed.   1061. 

In  New  York  Life  Ins.  Co.  v.  Fletcher, 
117  U.  S.  519,  29  L.  Ed.  934:  "A  person 
applied  in  St.  Louis  to  an  agent  of  a  New 
York  insurance  company  for  insurance  on 
his  life.  The  agent,  under  general  instruc- 
tions, questioned  him  on  subjects  material 
to  the  risk.  He  made  answers  which,  if 
correctly  written  down  and  transmitted  to 
the  company,  would  have  probably  caused 
it  to  decline  the  risk.  The  agent,  with- 
out the  knowledge  of  the  applicant,  wrote 
down  false  answers,  concealing  the  truth, 
which  were  signed  by  the  applicant  with- 
out reading,  and  by  the  agent  transmitted 
to  the  company,  and  the  company  there- 
voon  assumed  the  risk.  It  was  con- 
ditioned in  the  policy  that  the  answers 
were  part  of  it,  and  that  no  statement 
tc  the  agent  not  thus  transmitted  should 
be  binding  on  his  principal;  and  a  copy 
of  the  answers,  conspicuously  printed 
upon  it.  accompanied  the  policy.  Held, 
that  the  policv  was  void."  Northern 
A.ssur.  Co.  V.  Grand  View  Bldg.  Ass'n,  183 
U.  S.  308,  357,  46  L.  Ed.  213. 

An    instruction    to    the    jury,    m    effect, 


that  the  assured  was  bound  by  his  applica- 
tion if  it  was  not  avoided  for  fraud,  and 
that  it  was  so  avoided  by  reason  of  the 
false  statements  contained  in  it,  and  that, 
therefore,  the  plaintiff,  as  his  representa- 
tive, could  recover,  is  error.  If  the  applica- 
tion was  avoided,  it  would  seem  to  be  a 
necessary  consequence  that  the  policy 
itself  was  also  avoided,  and  his  right 
limited  to  recovering  the  permiums  paid. 
New  York  Life  Ins.  Co.  v.  Fletcher,  117 
U.  S.  519,  533,  29  L.   Ed.  934. 

2.  Northern  Assur.  Co.  v.  Grand  View 
Bldg.  Ass'n,  183  U.  S.  308,  358,  46  L.  Ed. 
213;  New  York  Life  Ins.  Co.  v.  Fletcher, 
117    U.    S.    519,    29    L.    Ed.    934. 

3.  Northern  Assur.  Co.  v.  Grand  View 
Bldg.  Ass'n,  183  U.  S.  308,  359,  46  L. 
Ed.  213;  New  York  Life  Ins.  Co.  ■u. 
Fletcher,  117  U.  S.  519,  29  L.  Ed.  934. 

He  has  no  right  to  prove  not  only  that 
he  did  not  make  the  statements  contained 
in  his  answers,  "but  that  he  never  read  the 
application,  and  to  recover  upon  a  con- 
tract obtained  by  representations  ad- 
mitted to  be  false,  just  as  though  they 
were  true.  If  he  had  read  even  the 
printed  lines  of  his  application,  he  would 
have  seen  that  it  stipulated  that  the  rights 
of  the  company  could  in  no  respect  be 
affected  by  his  verbal  statements,  or  by 
those  of  its  agents,  unless  the  same  were 
reduced  to  writing  and  forwarded  with 
his  application  to  the  home  office."  It 
must  be  presumed  that  he  read  the  appli- 
cation and  was  cognizant  of  the  limita- 
tions of  the  authority  of  the  agent  therein 
expressed.  Northern  Assur.  Co.  v.  Grand 
View  Bldg.  Ass'n,  183  U.  S.  308,  46  L.  Ed. 
213;  New  York  Life  Ins.  Co.  z:  Fletcher, 
117  U.  S.  519,  29  L.  Ed.  934.  See  ante. 
"Limitations  Expressed  in  Application," 
III.  B.  1,  a,  (3). 

4.  New  York  Life  Ins.  Co.  v.  Fletcher, 
117  U.   S.   519,   534,  29   L.  Ed.   934. 
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ing  that  the  assured  does  not  discover  that  the  agent  falsified  his  answer  in  his 
apphcation  until  after  the  policy  was  delivered  and  the  first  premium  paid,  that 
fact  does  not  relieve  him  from  his  duty  to  decline  to  go  no  further  with  the 
transaction  and  to  take  steps   for  the  cancellation  of  the  contract.^ 

Assent  to  conditions  as  to  time  of  payment. — See  ante,  "Subsequent 
Premiums,"  IV,  E,  4,  c,   (2). 

c.  Breach  of  Continuing  and  Promissory  Warranties  and  Conditions — (1) 
Fire  Insurance — (a)  In  General. — If  the  assured  violates  or  fails  to  perform 
the  conditions  of  a  policy  of  fire  insurance,  he  cannot  recover.** 

(b)  Precautions  against  Fire — aa.  In  General. — Ordinarily  interrogatories  as 
to  existing  precautions  against  fire  are  followed  up  by  compelling  the  assured  to 
agree  that  he  will  continue  to  observe  the  same  precautions,  thereby  making  his 
answer  continuing  warranties^  A  warranty  which  looks  only  to  the  rule  es- 
tablished upon  the  subject  at  the  time  of  the  application  and  not  to  the  question 
whether  that  rule  may  be  kept  or  broken  in  the  future,  is  not  a  continuing  war- 
ranty.^ 

bb.  Care,  Occupancy  and  Use  of  Premises — (aa)  Change  in  Occupancy  or 
Use. — Where  not  prohibited  by  the  policy  itself,  an  alteration  or  a  change 
in  the  occupancy  of  the  premises  containing  the  insured  property,  unless  it  in- 
creases the  hazard,  does  not  avoid  the  policy,  although  no  notice  be  given  to  the 
insurer.^ 


5.  New  York  Life  Ins.  Co.  v.  Fletcher, 
117  U.   S.   519,   539,  29   L-   Ed.  934. 

"Assuming  that  the  answers  of  the 
assured  were  falsified,  as  alleged,  the  fact 
would  be  at  once  disclosed  by  the  copy 
of  the  application,  annexed  to  the  policy, 
to  which  his  attention  was  called.  He 
would  have  discovered  by  inspection 
that  a  fraud  had  been  perpetrated,  not 
only  upon  himself  but  upon  the  company, 
and  it  would  have  been  his  duty  to  make 
the  fact  known  to  the  company.  He  could 
not  hold  the  policy  without  approving 
the  action  of  the  agents  and  thus  becom- 
ing a  participant  in  the  fraud  committed." 
New  York  Life  Ins.  Co.  v.  Fletcher,  117 
U.  S.  519,  534,  29  L.  Ed.  934. 

In  such  a  case,  assuming  that  both 
parties  acted  in  good  faith,  justice  would 
require  that  the  contract  be  canceled  and 
the  premiums  returned.  New  York  Life 
Ins.  Co.  V.  Fletcher,  117  U.  S.  519,  29  L. 
Ed.  934;  Northern  Assur.  Co.  v.  Grand 
View  Bldg.  Ass'n,  183  U.  S.  308,  46  L.  Ed. 
213. 

6.  In  fire  insurance. — Imperial  Fire  Ins. 
Co.  V.  Coos  County,  151  U.  S.  452,  464, 
38   L.    Ed.   231. 

"Contracts  of  insurance  are  contracts  of 
indemnity  upon  the  terms  and  conditions 
specified  in  the  policy  or  policies,  em- 
bodying the  agreement  of  the  parties. 
For  a  comparatively  small  consideration 
the  insurer  undertakes  to  guaranty  the 
insured  against  loss  or  damage,  upon  the 
terms  and  conditions  agreed  upon,  and 
upon  no  other,  and  when  called  upon  to 
pay,  in  case  of  loss,  the  insurer,  there- 
fore, may  justly  insist  upon  the  fulfillment 
of  these  terms.  If  the  insured  cannot 
bring  himself  within  the  conditions  of 
the  policy,  he  is  not  entitled  to  recover 
for  the  loss.  The  terms  of  the  policy  con- 
stitute    the     measure      of     the      insurer's 


liability,  and  in  order  to  recover,  the  as- 
sured must  show  himself  within  those 
terms;  and  if  it  appears  that  the  contract 
has  been  terminated  by  the  violation  on 
the  part  of  the  assured,  of  its  conditions, 
then  there  can  be  no  right  of  recovery. 
The  compliance  of  the  assured  with  the 
terms  of  the  contract  is  a  condition 
precedent  to  the  right  of  recovery.  If 
the  assured  has  violated,  or  failed  to 
perform  the  conditions  of  the  contract, 
and  such  violation  or  want  of  performance 
has  not  been  waived  by  the  insurer,  then 
the  assured  cannot  recover.  It  is  im- 
material to  consider  the  reasons  for  the 
conditions  or  provisions  on  which  the 
contract  is  made  to  terminate,  or  any 
other  provision  of  the  policy  vhich  has 
been  accepted  and  agreed  upon.  It  is 
enough  that  the  parties  have  made  certain 
terms,  conditions  on  which  their  contract 
shall  continue  or  terminate."  Imperial 
Fire  Ins.  Co.  v.  Coos  County,  151  U.  S. 
452,   462,    38    L..   Ed.   231. 

7.  Precaution  against  fire. — Hosford  v. 
Germania  Fire  Ins.  Co.,  127  U  S.  399, 
403,   32   L.    Ed.    196. 

8.  Hosford  v.  Germania  Fire  Ins.  Co., 
127  U.   S.  399,  403,  32  L.   Ed.  196. 

9.  Change  in  occupancy  or  use. — Snell 
V.  Insurance  Co.,  98  U.  S.  85,  95,  25  L. 
Ed.    52. 

It  is  competent  for  the  parties  to  stipu- 
late that  the  policy  shall  be  void  and  of 
no  effect,  "if,  without  notice  to  the  com- 
pany, and  permission  therefor  endorsed 
hereon,  *  *  *  the  premises  shall  be  used 
or  occupied  so  as  to  increase  the  risk, 
or  cease  to  be  used  or  occupied  for  the 
purposes  stated  herein;  *  *  *  or  the  risk 
be  increased  by  any  means  within  the 
knowledge  or  control  of  the  assured."  Im- 
perial Fire  Ins.  Co.  v.  Coos  County,  151 
U.  S.  452,  463,   38   L.   Ed.  231. 
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(bb)  Alterations  and  Repairs. — It  is  competent  for  the  parties  to  agree  that 
this  or  that  alteration  or  change  or  repair  of  the  insured  premises  shall  work  a 
forfeiture,  in  which  case  the  only  inquiry  will  be  whether  the  one  in  question 
comes  within  the  category  of  changes  or  repairs  which  by  agreement  shall  work 
a  forfeiture. ^° 

(cc)  Increase  of  Risk  of  Incendiarism. — All  questions  of  a  material  increase 
of  the  risk  of  incendiarism  depend  for  their  ultimate  determination  upon  ques- 
tions of  fact.i^ 

(dd)  Keeping  Explosives  and  Infiamniahle  Substances. — A  privilege  to  keep 
explosives  or  inflammable  substances  on  the  assured's  premises,  endorsed  on  a 
policy  of  fire  insurance  does  not  dispense  with  the  printed  regulations  concerning 
percautions  to  be  taken  in  handling  and  using  it.^^  Such  privilege  is  to  be  rea- 
sonably construed  to  effect  the  intention  of  the  parties, ^^  and  is  not  to  be  extended 
by  implication  beyond  the  necessity  for  a  fair  and  reasonable  exercise  of  the 
privilege  granted. ^^     A  grant  of  a  privilege  to  keep  and  use  one  such  substance 


10.  Alteration  and  repair. — Imperial 
Fire  Ins.  Co.  v.  Coos  County,  151  U.  S. 
4.52,  467.  38  L.  Ed.  231. 

A  policy  of  fire  insurance  provided  that 
it  should  be  void  and  of  no  effect.  "If 
mechanics  are  employed  in  building,  al- 
tering or  repairing  premises  named 
herein,"  without  notice  to  the  company 
and  permission  therefor  endorsed  hereon. 
Carpenter  and  brick  masons  were  em- 
ployed without  the  consent  of  the  com- 
pany, to  enlarge  and  reconstruct  the 
house.  A  fire  occurred  after  the  employ- 
ment of  the  mechanics  ceased.  It  was 
held  that  such  employment  and  the  mak- 
ing of  such  alteration  constituted  a  breach 
of  the  stipulations  and  rendered  the  policy 
void,  although  the  fire  did  not  happen  as 
a  result  of  the  alterations  and  repairs. 
Imperial  Fire  Ins.  Co.  v.  Coos  County, 
151   U.   S.   452,  38   L.    Ed.   231. 

"A  material  alteration  and  repair  of  the 
building  beyond  what  was  incidental  to 
the  ordinary  repairing  necessary  for  its 
preservation,  without  the  consent  of  the 
insurer,  would  be  a  violation  of  the  con- 
dition of  the  policy,  even  though  the  risk 
might  not  have  been,  in  fact,  increased 
thereby."  Imperial  Fire  Ins.  Co.  v.  Coos 
County,  151   U.  S.  452,  463,  38   L.   Ed.   231. 

"Being  a  separate  and  valid  stipulation 
of  the  parties,  its  violation  by  the  assured 
terminated  the  contract  of  the  insurer, 
and  it  could  not  be  thereafter  made  liable 
on  the  contract,  without  having  waived 
that  condition,  merely  because  in  the 
opinion  of  the  court  and  the  jury  the  al- 
terations and  repairs  of  the  building  did 
not,  in  fact,  increase  the  risk."  Imperial 
Fire  Ins.  Co.  v.  Coos  County,  151  U.  S. 
452,  464,   38   L.    Ed.   231. 

Such  being  the  conceded  facts,  the  de- 
fendant insurance  company  was  entitled 
to  have  a  verdict  directed  in  its  favor  on 
the  ground  that  the  employment  of  me- 
chanics to  make  such  material  alterations 
and  repairs  as  were  made,  without  its 
knowledge  or  consent,  was  in  and  of  it- 
self such  a  violation  of  the  terms  of  the 
policy  as  rendered  it  void,  without  refer- 
ence to  the  question  whether  such  altera- 


tions and  repairs  had  increased  the  risk  or 
not.  Imperial  Fire  Ins.  Co.  v.  Coos 
County,  151  U.  S.  452,  466,  38   L-   Ed.  231. 

11.  Royal  Ins.  Co.  v.  Miller,  199  U.  S. 
353,  362,   50  L.    Ed.   226. 

12.  Keeping  explosives,  etc. — Gunther 
V.  Liverpool,  etc.,  Ins.  Co.,  134  U.  S.  110, 
115,  33  L.   Ed.   857. 

A  clause  written  in  the  margin  of  a 
policy,  granting  a  privilege  "to  keep  not 
exceeding  five  barrels  of  oil  on  said  prem- 
ises," cannot  reasonably  be  construed 
as  intending  to  dispense  with  any  of  the 
carefully  prepared  printed  regulations 
concerning  the  precautions  to  be  taken  in 
handling  and  using  it.  Gunther  v.  Liver- 
pool, etc.,  Ins.  Co.,  134  U.  S.  110,  115,  33  L. 
Ed.   857. 

13.  In  a  condition  of  a  policy  of  fire  in- 
surance allowing  "the  use  of  refined  coal, 
kerosene  or  other  carbon  or  for  lights, 
if  the  same  is  drawn  and  the  lamps  filled 
by  'daylight,'  otherwise  the  policy  shall 
be  null  and  void,"  the  words  "for  lights" 
are  restricted  in  meaning  to  lighting  the 
insured  premises  only,  and  the  words  "by 
daylight"  are  intended  not  to  denote  day- 
time or  opposed  to  night  time,  but  to 
prevent  the  use  of  any  artificial  light  from 
which  the  oil  might  catch  fire.  Gunther 
V.  Liverpool,  etc.,  Ins.  Co.,  134  U.  S.  110, 
115,  33   L.   Ed.   857. 

14.  Liverpool,  etc.,  Ins.  Co.  v.  Gunther, 
116  U.  S.   113,  130,  29  L.  Ed.  575. 

A  "privilege  to  use  gasoline  gas,  gaso- 
meter, blower  and  generator  *  *  *  "  does 
not  sanction  the  keeping,  using,  or  stor- 
ing of  gasoline  or  other  burning  fluid  or 
oil  except  for  actual  use  in  that  gas  ap- 
paratus. Gunther  v.  Liverpool,  etc.,  Ins. 
Co.,  134  U.  S.  110,  115,  33  L.  Ed.  857; 
Liverpool,  etc.,  Ins.  Co.  v.  Gunther,  116 
U.  S.  113,  130,  29  L.  Ed.  575.  _ 

"There  is  no  express  permission  to  keep 
gasoline  given  in  the  words  of  the  privi- 
lege. Such  permission  is  implied  only 
when  and  because  the  use  of  gasoline  is 
necessary  to  the  enjoyment  of  the  privi- 
lege. Otherwise  and  for  all  other  pur- 
noses  and  uses,  it  is  expressly  prohibited. 
The    implication   cannot    be    extended    be- 
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-does  not  supersede  a  privilege  to  keep  and  use  another,  such  privilege  not  having 
been  otherwise  exhausted  or  withdrawn.  ^^ 

(ee)  Smoking  on  Premises. — A  warranty  in  an  application  for  a  policy  of  fire 
insurance  that  smoking  is  not  allowed  on  the  premises  is  not  broken  by  the 
mere  fact  that  the  assured  or  other  persons  afterwards  smoked  there,  when  the 
assured  forbade  smoking  on  the  premises. ^^ 

(ff)  Violations  by  Tenant  or  Agent.— A  breach  of  the  conditions  by  any  per- 
son permitted  by  the  assured  to  occupy  the  premises  is  equivalent  to  a  breach  or 
violation  by  the  assured  himself. i^  And  the  rule  applies  equally  to  an  act  of 
the  agent  of  the  assured's  lessee. ^^ 

(c)  Change  of  Title,  Sale  or  Transfer— za.  In  General.— See  ante,  "Alien- 
ation of  Property,"  IV,  D,  2,  d,   (1),   (b). 


yond  the  necessity  for  a  fair  and  reason- 
able exercise  of  the  privilege  granted." 
Liverpool,  etc.,  Ins.  Co.  v.  Gunther,  116 
U.   S.    113,   130,  29   L.   Ed.   575. 

15.  Liverpool,  etc.,  Ins.  Co.  v.  Gunther, 
116  U.   S.  113,  131.  29  L.   Ed.  575. 

A  privilege  endorsed  on  a  policy  "to 
xise  kerosene  oil  for  lights,  lamps  to  be 
filled  and  trimmed  by  daylight  only,"  and 
"'to  keep  not  exceeding  five  barrels  of 
"kerosene  oil  on  said  premises,"  does  not 
supersede  a  privilege  to  use  a  gasoline  ap- 
paratus, and  such  privilege  not  having 
I^een  otherwise  exhausted  or  withdrawn, 
although  the  use  of  the  gas  apparatus  had 
"been  discontinued,  the  insured  had  the 
right  at  any  time  to  resume  its  exercise, 
and,  in  doing  so,  would  have  been  justi- 
fied in  obtaining,  keeping,  storing,  and 
using,  in  the  accustomed  manner,  the  ne- 
cessary quantity  of  gasoline  for  supply- 
ing it.  This  is  implied  in  the  grant  of  the 
privilege.  But  if  the  privilege  itself  is  not 
actually  e.xercised,  no  such  implication 
arises,  and  the  prohibition  against  gaso- 
line, according  to  the  terms  of  the  condi- 
tion, must  have  full  effect.  Liverpool, 
etc.,  Ins.  Co.  V.  Gunther,  116  U.  S.  113, 
131,   29    L.    Ed.   575. 

16.  Smoking. — Hosford  v.  Germania 
Eire  Ins.  Co.,  127  U.  S.  399,  403,  32  L.  Ed. 
190. 

As  to  smoking,  the  only  question  put  in 
the  application,  and  answered  in  the  nega- 
tive, was  whether  smoking  is  "allowed  on 
the  premises."  This  question  looks  only 
to  the  rule  established  upon  the  subject  at 
the  time  of  the  application,  and  not  to  the 
question  whether  that  rule  may  be  kept 
or  broken  in  the  future.  This  appears  by 
the  language  of  the  question,  as  well  as 
l3y  the  circumstance  that  it  is  not,  fol- 
lowed up  bv  compelling  the  assured  to 
agree  that  they  will  continue  to  observe 
the  same  precautions.  Hosford  v.  Ger- 
mania Fire  Ins.  Co.,  127  U.  S.  399,  403, 
32   L.   Ed.   196. 

17.  Violations  by  tenant  or  agent. — 
Liverpool,  etc.,  Ins.  Co.  v.  Gunther,  116 
U.  S.  113,  128,  29  L.  Ed.  575;  Gunther  v. 
Liverpool,  etc.,  Ins.  Co.,  134  U.  S.  110, 
115,    33    L.    Ed.    857. 

The  cases  where  a  policv  is  avoided  by 
the  carrying  on  of  a  prohibited  business, 
'Or   the    storing   of    a      prohibited      article. 


without  the  knowledge  or  consent  of  the 
owner  of  the  insured  building,  are  placed 
upon  the  ground  that  the  possession  of  the 
tenant  or  occupant  of  a  building  is  the 
possession  of  its  owner,  and  that  the  con- 
tracts which  he  makes  as  to  the  use  of 
the  insured  premises  are  in  the  nature  of 
warranties,  and  relate  to  matters  over 
which  he  has  legitimate  control.  Cali- 
fornia Ins.  Co.  V.  Union  Compress  Co., 
133   U.   S.   387,   420,   33    L.    Ed.    730. 

The  company  stipulates  that  it  will  not 
assume  the  risk  arising  from  the  presence 
of  the  articles  prohibited,  and  if  they  are 
brought  upon  the  premises  in  violation 
of  the  policy  by  one  in  whose  possession 
and  control  the  latter  have  been  placed 
by  the  insured,  he  assumes  the  risk  which 
the  company  has  refused  to  accept.  The 
insured  engaged  that  the  prohibited  thing 
should  not  be  done,  and  when  he  com- 
mitted the  control  of  the  insured  premises 
to  another,  the  latter  became  his  repre- 
sentative, for  whoin  he  must  answer  as 
for  himself.  Liverpool,  etc.,  Ins.  Co.  v. 
Gunther,  116  U.  S.  113,  128,  29  L-  Ed. 
575. 

Where  a  policy  of  fire  insurance  does 
not  sanction  the  keeping  of  certain 
articles  upon  the  insured  premises  except 
for  lighting  purposes,  the  assured  is 
char.geable  with  any  acts  of  his  lessee 
in  keeping  upon  the  premises  any  of  the 
prohibited  articles,  although  they  wrre 
not  intended  to  be  used  there,  but  for 
lighting  other  places.  Gunther  v.  Liver- 
pool, etc.,  Ins.  Co.,  134  U.  S.  HO,  115, 
33  L.  Ed.  857;  Liverpool,  etc.,  Ins.  Co.  v. 
Gunther,  116  U.  S.  113,  130,  29  L.  Ed. 
575. 

18.  Agent. — A  policy  of  fire  insurance 
contained  the  following  printed  condition: 
"Kerosene  or  carbon  oils  of  any  descrip- 
tion are  not  to  be  stored,  used, 
kept  or  allowed  on  the  above  premises, 
temporarily  or  permanently,  for  sale  or 
otherwise,  unless  with  written  permission 
endorsed  on  this  policy,  excepting  the  use 
of  refined  coal,  kerosene,  or  other  carbon 
oil  for  lights,  if  the  same  is  drawn  and 
the  lamps  filled  by  daylight;  otherwise, 
this  policy  shall  be  null  and  void." 
Kerosine  oil  was  drawn  in  the  building 
near  a  lighted  lamp  by  a  person  acting 
under  the  direction  of  the  assured's  lessee. 


174 


INSURANCE. 


bb.  Interpretation  and  Effect  of  Conditions. — The  sale  or  transfer  to  which  a 
fire  pohcy  which  provides  that  it  shall  be  void  if  the  property  be  sold  or  trans- 
ferred, or  any  change  takes  place  in  title  or  possession  except  by  succession,  etc., 
refers,  is  one  that  would  pass  an  interest  in  the  property  itself.  The  inquiry  is,, 
wliether  the  insured,  after  the  execution  of  the  policy,  and  before  the  loss,  sold 
or  transferred  the  property  covered  by  the  policy,  or  whether  there  occurred,, 
during  that  period,  any  change  in  title  or  possession.^'' 

(cc)  Notice  to  and  Consent  of  Insurer. — A  stipulation  that  if  the  property  is 
sold,  conveyed,  etc.,  the  insurance  ceases,  unless  notice  is  given  and  the  consent 
of  the  insurer  obtained,  must  be  complied  with  or  the  policy  is  avoided. ^^^ 


A  printed  slip,  signed  by  the  proper  assent 
of  the  insurance  company,  was  attached 
to  the  policy  at  the  time  it  was  issued 
carr3ang  the  following  privilege:  "Priv- 
ileged to  use  kerosene  oil  for  lights, 
lamps  to  be  filled  and  trimmed  by  day- 
light only."  Afterwards  the  agent  of  the 
insurance  company  wrote  in  the  margin 
of  the  policy,  the  following  additional 
privilege;  "privileged  to  keep  not  exceed- 
ing five  barrels  of  oil  on  said  premises." 
It  was  held  that  the  policy  was  avoided 
by  the  act  of  the  agent  of  the  assured's 
lessee  in  drawing  the  oil.  Gunthcr  v. 
Liverpool,  etc.,  Ins.  Co.,  134  U.  S.  110,  33 
L.  Ed.  857.  See,  also,  Liverpool,  etc.,  Ins. 
Co.  V.  Gunther,  116  U.  S.  113,  29  L.  Ed. 
57.x 

19.  Interpretation  and  effect  of  condi- 
tions.— London  Assur.  Co.  v.  Drennen,  116 
U.  S.  461,  471,  29  L.  Ed.  688.  And  see 
Drennen  v.  London  Assur.  Co.,  113  U.  S. 
51,  28  L.   Ed.  919. 

A  sale  or  transfer  of  the  entire  property 
to  one  who  had  no  interest  in  it  nor  any 
riuht  to  control  it  at  the  time  the  contract 
of  insurance  was  made,  would  undoubtedly 
be  such  a  change  in  the  title  as  to  render 
such  a  policy  void.  London  Assur.  Co.  v. 
Drennen,  116  U.  S.  461,  471,  29  L.  Ed.  688. 

Steps  toward  the  ultimate  formation  of 
a  proposed  corporation  by  a  partnership 
I'.pon  condition  that  a  named  person 
should  become  interested  in  the  business, 
is  not  a  change  in  the  title  or  possession 
of  the  insured  partnership  property,  nor 
any  sale  or  transfer  thereof  that  avoided 
the  policy  forbidding  such  change  in  title, 
etc.,  where  such  named  person  acquired 
no  interest  in  the  property  insured  by  rea- 
son of  such  steps.  Drennen  v.  London 
Assur.  Co.,  113  U.  S.  51,  28  L.  Ed.  919; 
London  Assur.  Co.  v.  Drennen,  116  U.  S. 
461.  29   L.   Ed.  688. 

In  Drennen  v.  London  Assur.  Co.,  113 
TT.  S.  51.  28  L.  Ed.  919,  and  London  Assur. 
Cn.  V.  Drennen,  116  U.  S.  461,  472,  29  L. 
Ed.  688,  "the  principal  question  was 
whether  one  Arndt  became,  by  virtue  of 
a  certain  written  agreement,  a  mernber  of 
an  existing  partnership,  so  as  to  give  him 
an  interest  in  its  property,  within  the 
meaning  of  a  contract  of  fire  insurance, 
which  provided  that  the  policy  should  be 
void  if  the  property  insured  'be  sold  or 
transferred,  or  any  change  takes  place  in 
title  or  possession.'  *  *  *  jt  was  held 
that   the   agreement   there   in   question   did 


not  make  Arndt  a  member  of  the  existing 
partnership,  but  only  contemplated  his 
becoming  a  member  of  the  firm  at  a  fu- 
ture time  and  after  the  performance  of 
certain  conditions,  one  of  which  was  the 
creation  of  an  incorporated  company." 
Paul  V.  Cullum,  132  U.  S.  539,  550,  33  L. 
Ed.  430. 

Admitting  a  partner  is  such  a  sale  or 
transfer  as  avoids  such  a  policy.  London 
Assur.  Co.  V.  Drennen,  116  U.  S.  461,  471, 
29  L.  Ed.  688. 

Sale  of  share  in  profits. — An  agreement 
between  a  partnership  and  a  third  person, 
A,  that  in  consideration  of  the  payment  of 
a  certain  sum  of  money  A  shall  share  in 
the  profits  of  the  partnership  business, 
does  not  give  A  any  interest  in  the  part- 
nership property  when  it  appears  that  it 
was  not  the  intention  of  the  parties  that 
he  should  have  such  interest.  London 
Assur.  Co.  V.  Drennen,  116  U.  S.  4G1,  29 
L.  Ed.  688. 

Mere  participation  in  profits  would  give 
no  interest  in  the  property  itself  contrary 
to  the  real  intention  of  the  parties.  Per- 
sons cannot  be  made  to  assume  the  rela- 
tion of  partners,  as  between  themselves, 
when  their  purpose  is  that  no  partnership 
shall  exist.  There  is  no  reason  why  they 
may  not  enter  into  an  agreement  whereby 
one  of  them  shall  participate  in  the  profits 
arising  from  the  management  of  particu- 
lar property  without  his  becoming  a  part- 
ner with  the  others,  or  without  his  ac- 
quiring an  interest  in  the  property  itself, 
so  as  to  effect  a  change  of  title.  London 
Assur.  Co.  V.  Drennen,  116  U.  S.  461,  29  L. 
Ed.  688. 

The  fact  that  A,  by  reason  of  his  partic- 
ination  in  the  profits  of  the  business  of  D, 
S  &  E,  could  have  been  charged  at  the 
suit  of  creditors  as  a  partner  in  that  firm, 
does  not  avoid  a  ooHcy  of  fire  insurance 
which  prohibits  a  sale  or  transfer  of  the 
propertv  insured.  London  Assur.  Co.  v. 
Drennen,  116  U._  S.  461.  471,  29  L.Ed.  688. 

"Where  a  policy  runs  to  a  receiver  in  a 
designated  suit,  a  mere  change  of  receiver 
does  not  involve  a  change  in  title  or  pos- 
session. If  an  insurance  company  intends 
its  policy  to  mean  otherwise,  it  must  ex- 
press that  intention  more  distinctly  than 
was  done  bv  the  defendant."  Thompson 
V.  Phenix  Ins.  Co.,  136  U.  S.  287,  297,  34  L. 
Ed.  408. 

20.  Notice  and  consent. — Bates  v.  Equi- 
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(cl)  Books  and  Inventories — aa.  In  General. — The  failure  of  the  insured  to 
produce  the  books  and  inventory,  referred  to  in  a  fire  insurance  poHcy,  under 
penalty  of  forfeiture  means  a  failure  to  produce  them  if  they  are  in  existence 
when  called  for,  or  if  they  have  been  lost  or  destroyed  by  the  fault,  neo"lio-ence  or 
design  of  the  insured. ^^ 


table  Ins.  Co.,  10  Wall.  33,  35,  19  L.  Ed. 
882. 

The  provision  that  the  policy  shall  cease 
to  be  in  force  from  the  moment  the  in- 
sured property  passed  from  the  assured 
to  others  without  notice  to  the  company 
implies  not  only  that  the  company  relies 
upon  the  integrity  and  watchfulness  of 
the  assured,  but  that  if  he  looks  to  the 
company  for  indemnity  against  loss  by 
fire  he  must  take  care  not  to  allow  the 
property  to  "pass"  from  him  to  others, 
without  notice  to  the  insurer.  Royal  Ins. 
Co.  V.  Martin,  192  U.  S.  149,  166,  48  L.  Ed. 
385. 

Where  a  condition  of  the  policy  is  that 
if  the  property  insured  should  be  sold  or 
conveyed,  the  risk  assumed  ceased,  and 
the  policy  became  void;  it  ceases  to  be 
binding  when  the  assured  parts  with  his 
interest  in  the  property  insured,  unless 
the  company  be  notified  of  the  sale.  When 
this  is  done  before  a  loss  happens,  the 
company  is  bound  to  refund  a  part  of  the 
prepaid  premium,  to  be  apportioned  in 
reference  to  the  unexpired  time  for  which 
the  policy  was  given.  If,  however,  the 
purchaser  and  the  assured  ask  it,  and  the 
company  consent  to  it,  the  policy  may 
continue  for  the  benefit  of  the  purchaser. 
This  latter  proposition  is  founded  upon 
the  knowledge  of  the  sale,  and  upon  the 
consent  of  the  company  to  accept  the  pur- 
chaser as  the  party  whose  interest  is  in- 
sured, instead  of  the  vendor  who  was 
originally  insured.  Bates  v.  Equitable 
Ins.  Co.,  10  Wall.  33,  35,  19  L.  Ed.  883. 

Insurance  on  building  and  stock. — A  pol- 
icy under  which  a  building  and  a  stock  of 
goods  contained  therein  were  insured  sep- 
arately, provided  that  it  shall  cease  "to  be 
in  force  as  to  any  property  hereby  insured 
which  shall  pass  from  the  insured  to  any 
other  person  otherwise  than  by  due  oper- 
ation of  law,  unless  notice  thereof  be  given 
to  the  company,"  etc.  Before  the  fire  the 
owner  of  the  goods  described  in  the  policy 
ceased  to  be  sole  owner  thereof,  but  no 
change  occurred  in  the  ownership  of  the 
building.  It  was  held  that  as  the  build- 
ing and  the  stock  in  trade  were  separately 
insured  the  policy  ceased  to  be  in  force 
only  as  to  the  particular  propertv  insured 
that  passed  from  the  assured  without  no- 
tice to  the  company,  and  that  a  change  in 
the  owenrship  of  the  goods  insured,  no 
change  occurring  in  the  ownership  of  the 
building.  Hid  not  discharge  the  company 
trom  liability  as  respects  the  insurance  on 
the  building.  Royal  Ins.  Co.  v.  Martin, 
192  U.   S.    149,   48   L.   Ed.   385. 

Transfer  to  firm  of  which  assured  a 
member. — A  policy  of  insurance  on  a  stock 
of  goods  in  trade  provided  that  it   should 


cease  "to  be  in  force  as  to  any  property 
hereby  insured  which  shall  pass  from  the 
insured  to  any  other  person  otherwise 
than  by  due  operation  of  law,  unless  no- 
tice be  given  to  the  company,"  etc.  The 
owner  of  the  stock  in  trade  transferred 
his  interest,  in  the  entirety  without  notice 
to  the  insurance  company,  to  a  firm  in 
which  he  was  a  silent  partner  but  retain- 
ing no  interest  in  any  particular  part  of 
the  goods,  and  being  under  no  obligation 
as  between  himself  and  the  active  part- 
ners, to  care  for  the  safety  of  the  prop- 
erty. It  was  held  that  such  change  of 
ownership  and  control  must  be  held  to 
avoid  the  policy  and  discharge  the  com- 
pany from  all  liability  thereunder.  Royall 
Ins.  Co.  V.  Martin,  192  U.  S.  149,  48  L.  Ed. 
385. 

Effect  of  consenting  to  assignment  of 
proceeds  in  event  of  loss. — A  policy  of  in- 
surance contained  the  usual  covenant  that 
if  the  property  was  sold  the  insurance 
ceased,  unless  the  consent  of  the  insurer 
was  given  in  writing  to  the  sale.  Held, 
that  an  endorsement  on  the  policy  by  the 
assured,  "Payable,  in  case  of  loss, "to  E.  C. 
Bates"  (the  plaintiff),  and  under  this,  the 
endorsement  by  the  insurer  that  "Consent 
is  hereby  given  to  the  above  indorse- 
ment," did  not  imply  either  a  knowledge 
or  consent  to  the  sale  of  the  goods  in- 
sured. Such  endorsements  are  entirelv 
consistent  with  the  property  in  the  goods 
remaining  in  the  assured,  and  mean  no 
more  than  that  the  loss  of  the  assured 
shall  be  paid  to  the  third  party.  Bates  v. 
Equitable  Ins.  Co.,  10  Wall.  33,  19  L  Ed. 
882. 

"If  it  could  be  shown  that  it  had  been 
the  course  of  dealing,  between  these  par- 
ticular parties,  to  recognize  the  endorse- 
ment of  the  party  first  assured  as  evidence 
of  a  sale,  and  the  endorsement  of  the 
company  as  a  consent  to  the  sale;  or  if  it 
could  be  shown  that  by  custom  and  usage, 
in  any  particular  place,  these  endorse- 
ments were  so  treated,  the  case  might  be 
different;  but  in  the  absence  of  such  usage 
or  custom."  There  is  nothing  more  in 
these  endorsements  than  the  direction  of 
the  assured,  and  the  consent  of  the  com- 
pany, that  any  loss  sustained  by  the  as- 
sured, covered  by  that  policy,  should  be 
paid  to  Bates.  Bates  v.  Equitable  Ins. 
Co.,   10  Wall.  33.  37,  19  L.   Ed.  882. 

Sale  by  mortgagor. — See  ante,  "Sale  by 
Mortgagor,"  IV.  D,  2,  d.   (l),   (b),  bb. 

21.  Books  and  inventories. — Liverpool, 
etc.,  Ins.  Co.  V.  Kearney,  180  U.  S.  132, 
138,   45    L.   Ed.   460. 

Loss  in  removal  from  iron  safe. — A  pol- 
icy of  fire  insurance,  containing  a  provi- 
sion that  a  failure  of  the  insured  to  pro- 
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Sufficiency  of  Books. — A  covenant  or  agreement  contained  in  a  fire  insur- 
ance policy  "to  keep  a  set  of  books,  showing  a  complete  record  of  business  trans- 
acted, including  all  purchases  and  sales,  both  for  cash  and  credit,  together  with 
the  last  inventory  of  said  business,"  is  satisfied  if  the  books  kept  were  such  as 
would  fairly  show,  to  a  man  of  ordinary  intelligence  "all  purchases  and  sales, 
both  for  cash  and  credit."  That  provision  should  not  be  interpreted  to  mean 
such  books  as  would  be  kept  by  an  expert  bookkeeper  or  accountant  in  a  large 
business  house  in  a  great  city.22 

bb.  Iron  Safe  Clause. — The  iron  safe  clause  must  be  given  a  reasonable  in- 
terpretation. The  insured  in  performing  the  duties  it  imposes  upon  him  musr 
take  such  care  as  prudent  men  would  exercise  under  like  circumstances.-^^ 

(2)  Life  Insurance — (a)  Change  of  Habits. — Use  of  Alcoholic  Stimulants 
under  Medical  Advice. — A  policy  of  life  insurance  providing  that  it  shall  be- 
come null  and  void  if  the  insured  became  so  far  intemperate  as  to  impair  his 
health  or  induce  delirium  tremens  would  not  be  avoided  by  the  death  of  the  as- 
sured as  a  result  of  the  bona  fide  use  of  alcoholic  stimulants  under  medical  ad- 


duce the  books  and  last  inventory  of  the 
business  shall  render  the  policy  null  and 
void,  is  not  invalidated  by  the  loss  of  the 
last  inventory  in  removing  the  books  and 
inventory  from  the  iron  safe  in  the  house 
in  which  the  business  was  conducted  to 
avoid  the  possibility  of  their  being  de- 
stroyed in  a  fire  where  in  so  removing  the 
same  the  insured  was  using  such  care  on 
the  occasion  as  a  prudent  man  acting  in 
good  faith  would  exercise,  and  had  the 
right  to  remove  the  same  from  the  safe 
to  some  secure  place  not  exposed  to  a  fire 
which  might  destroy  the  building  in  which 
■he  carried  on  business.  Liverpool,  etc., 
Ins.  Co.  z'.  Kearney,  180  U.  S.  132,  138,  45 
L.  Ed.  460. 

22.  Liverpool,  etc.,  Ins.  Co.  v.  Kearney, 
180  U.   S.   132,   136,  45   L.   Ed.  460. 

23.  Iron  safe  clause. — Liverpool,  etc., 
Ins.  Co.  V.  Kearney,  180  U.  S.  132,  137,  45 
L.  Ed.  460. 

"A  fireproof  safe,"  within  the  meaning 
•of  the  iron  safe  clause  in  a  policy  of  fire 
insurance  requiring  the  insured  to  keep 
liis  books  and  inventory  either  in  a  fire- 
proof safe  or  in  some  secure  place  not  ex- 
posed to  a  fire  that  would  destroy  the 
house  in  which  his  business  was  con- 
ducted, is  a  safe  such  as  was  commonly 
used,  and  such  as,  in  the  judgment  of 
prudent  men  in  the  locality  of  the  prop- 
erty insured,  was  sufficient.  It  cannot  be 
supposed  that  more  was  intended.  If  the 
company  contemplated  the  use  of  a  safe 
perfect  in  all  respects  and  capable  of 
withstanding  any  fire  however  extensive 
and  fierce,  it  should  have  used  words  ex- 
pressing that  thought.  Liverpool,  etc., 
Ins.  Co.  V.  Kearney,  180  U.  S.  132,  137,  45 
L.  Ed.  460. 

The  words  "or  in  some  secure  place  not 
exposed  to  a  fire  which  would  destroy 
the  house  where  such  business  is  carried 
on,"  in  a  clause  in  a  fire  insurance  policy 
requiring  the  insured  to  keep  his  books 
and  inventory  either  in  a  fireproof  safe  or 
in  some  secure  place,  etc.,  do  not  neces- 
sarily mean  that  the  place  must  be  abso- 
lutely secure  against  any  fire  that  would 


destroy  such  house.  If,  in  selecting  a 
place  in  which  to  keep  his  books  and  last 
inventory,  the  insured  acted  in  good  faith 
and  with  such  care  as  prudent  men  ought 
to  exercise  under  like  circumstances,  it 
could  not  be  reasonably  said  that  the 
terms  of  the  policy  relating  to  that  mat- 
ter were  violated.  Liverpool,  etc.,  Ins.  Co. 
V.  Kearney,  180  U.  S.  132,  45  L.  Ed.  460. 

24.  Use  of  alcholic  stimulants  under 
medical  advice. — ^tna  Life  Ins.  Co.  v. 
Ward,  140  U.   S.  76,  35   L.   Ed.   371. 

A  condition  in  a  policy  of  life  insurance 
that  the  policy  should  become  null  and 
void  if  the  insured  shall  become  so  far 
intemperate  as  to  impair  health  or  induce 
delirium  tremens,  is  broken,  if  the  sub- 
stantial cause  of  the  death  of  the  insured 
was  an  excessive  use  of  alcholic  stimu- 
lants, not  taken  in  good  faith  for  medical 
purposes  or  under  medical  advice.  Under 
such  circumstances  the  insured's  health 
was  impaired  by  intemperance,  within  the 
meaning  of  the  words  "so  far  intemperate 
as  to  impair  his  health,"  although  he  may 
not  have  had  delirium  tremens,  and  al- 
though, previously  to  his  last  illness,  he 
had  not  indulged  in  strong  drink  for  such 
a  long  period  of  time  or  so  frequently  as 
to  become  habitually  intemperate.  TEtna. 
Life  Ins.  Co.  v.  Davey,  123  U.  S.  739,  742, 
31   L.  Ed.  315. 

"  'If  the  substantial  cause  of  the  death 
of  the  insured  was  an  excessive  use  of  al- 
cholic stimulants,  not  taken  in  good  faith 
for  medical  purposes  or  under  medical  ad- 
vice, his  health  was  impaired  by  intem- 
perance, within  the  meaning  of  the  words 
"so  far  intemperate  as  to  impair  his 
health,"  although  he  may  not  have  had 
delirium  tremens,  and  although,  pre- 
viously to  his  last  illness,  he  had  not  in- 
dulged in  strong  drink  for  such  a  long  pe- 
riod of  time  or  so  frequently  as  to  become 
habitually  intemperate.  Whether  death 
was  so  caused  is  a  matter  to  be  deter- 
mined bv  the  jury  under  all  the  evidence.' 
^tna  Life  Ins.  Co.  7'.  Davey,  123  U.  S. 
739,  743,  744,  31  L-  Ed.  315.  Accordingly, 
on  this  trial  of  the  case,  to  rebut  the  evi- 
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Question  for  Jury. — Whether  death  was  caused  by  an  excessiv#3  use  of  alco- 
hohc  stimulants  not  taken  in  good  faith  for  medical  purposes  or  under  med- 
ical advice,  is  a  matter  to  be  determined  by  the  jury  under  all  the  evidence^" 

Evidence. — The  usual  rules  of  evidence  apply  in  insurance  cases  where  it 
•  is  alleged  that  the  insured  has  violated  a  condition  of  the  policy  by  the  excessive 
use  of  alcoholics,  etc.^® 

(b)  Residence. — See  post,  "Intention  and  Knowledge  of  Circumstances,"  IV. 
K,  2,  f,  (2),  (b). 

d.  Inoperative  Conditions. — When  a  general  condition  has  no  application  to 
a  particular  policy,  where  the  reason  which  alone  gives  it  force  is  out  of  the 
case,  the  condition  itself  drops  out  with  it.^^ 

e.  Relief  by  Courts. — Courts  do  not  favor  forfeitures,  but  they  cannot  avoid 
■enforcing  them  when  the  party  by  whose  default  they  are  incurred  cannot  show 
some  good  and  stable  ground  in  the  conduct  of  the  other  party,  on  which  to 
base  a  reasonable  excuse  for  the  default.^s  The  courts  are  liberal  in  construing 
the  transaction  in   favor  of  avoiding  a  forfeiture. ^^ 

f.  Waiver  and  Estoppel — (1)  In  General. — An  insurance  company  may  waive 
any  condition  or  stipulation  of  a  policy  inserted  therein  for  its  benefit.  They 
■are  enacted  for  its  benefit  and  it  depends  upon  its  pleasure  whether  they  shall  be 
enforced.3o     An  insurance  company  may  waive  a  forfeiture^i  or  may  agree  not 


■dence  offered  by  the  defense,  tending  to 
show  an  excessive  use  of  liquors  on  the 
part  of  the  deceased,  the  plaintiff  sought 
to  show  that  the  deceased  had  taken  stim- 
ulants, at  various  times,  sometimes  in 
considerable  quantities,  upon  the  advice  of 
his  physician."  ^tna  Life  Ins.  Co.  v. 
Ward,  140  U.  S-  76,  82,  35  S.  E.  371. 

25.  ^tna  Life  Ins.  Co.  v.  Davey,  123  U. 
S.  739,  743,  744,  31  L.  Ed.  315;  ^tna  Life 
Ins.  Co.  V.  Ward,  140  U.  S.  76,  82,  35  L. 
Ed.  371. 

26.  Evidence. — ^tna  Life  Ins.  Co.  v. 
Ward,  140  U.  S.  76,  35  L.   Ed.  371. 

Weight  of  evidence. — Where  evidence 
was  before  the  jury  that  the  insured  in  a 
life  policy  had  broken  a  condition  in  the 
policy,  by  the  excessive  use  of  alcholics, 
it  is  not  error  to  charge  that  "such  evi- 
dence need  not  be  so  convincing  as  to 
make  the  effect  beyond  reasonable  doubt" 
— but  that  "the  weight  of  the  testimony 
must  decidedly  preponderate  on  the  side 
of  the  defendant"  because  when  taken  in 
connection  with  the  tenor,  effect  and  con- 
text of  the  charge,  it  could  not  have  mis- 
led the  jury  in  the  premises,  ^litna  Life 
Ins.  Co.  V.  Ward,  140  U.  S.  76,  90,  35  L. 
Ed.  r;7i. 

Evidence  of  medical  witness. — In  an  ac- 
tion on  an  insurance  a  policy  containing  a 
clause  avoiding  the  policy  should  death 
result  from  intemperance,  the  jury  may 
reject  the  evidence  of  a  medical  witness 
in  whom  they  have  no  confidence,  his  skill 
having  been  attacked  and  an  instruction 
to  that  effect  is  not  erroneous.  j^tna 
Life  Ins.  Co.  v.  Ward,  140  U.  S.  76,  35  L. 
Ed.  371. 

27.  Inoperative  conditions. — California 
Ins.  Co.  V.  Union  Compress  Co.,  133  U.  S. 
387,  421,  33  L.  Ed.  730. 

28.  Relief  by  courts. — Thompson  v.  In- 
surance Co.,  104  U.  S.  252,  260.  26  L.  Ed. 
765;  Hartford,  etc.,  Ins.  Co.  v.  Unsell,  144 
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U.  S.  439,  449,  36  L.   Ed.  496. 

"Forfeitures,  though  generally  not  re- 
garded with  favor  by  courts  of  equity, 
yet  are  necessary,  and  should  be  fairly  en- 
forced, in  cases  of  life  insurance."  Neder- 
land  Life  Ins.  Co.  v.  Meinert,  199  U.  S. 
171,  181,  50  L.  Ed.  139;  New  York  Life 
Ins.  Co.  V.  Statham,  93  U.  S.  24,  23  L.  Ed. 
789;  Iowa  Life  Ins.  Co.  v.  Lewis,  187  U. 
S.  335,  348,  47  L.  Ed.  204;  Insurance  Co. 
V.  Norton,  96  U.  S.  234,  235,  24  L-  Ed.  689; 
Thompson  v.  Insurance  Co.,  104  U.  S.  252, 
258,  26  L.  Ed.  765;  Klein  v.  Insurance  Co., 
104  U.  S.   88,  26  L.   Ed.  662. 

29.  Insurance  Co.  v.  Norton,  96  U.  S. 
234,  242,  24  L.   Ed.   689. 

"Courts  are  always  prompt  to  seize 
hold  of  any  circumstances  that  indicate 
an  election  (or  intent)  to  waive  a  forfei- 
ture, or  an  agreement  to  do  so  on  which 
the  party  has  relied  and  acted."  Insur- 
ance Co.  V.  Eggleston,  96  U.  S.  572,  577, 
24  L.  Ed.  841;  Insurance  Co.  v.  Norton,  96 
U.  S.  234,  24  L.  Ed.  689.  See,  to  the  same 
effect,  Iowa  Life  Ins.  Co.  v.  Lewis,  187  U. 
S.  335,  353,  47  L.  Ed.  204;  Phoenix  Ins. 
Co.  V.  Doster,  106  U.  S.  30,  35,  27  L.  Ed. 
65;  Hartford,  etc.,  Ins.  Co.  v.  Unsell,  144  U. 
S.  439,  449,  36  L.  Ed.  496,  stating  that  this 
principle  is  not  modified  in  Thompson  v. 
Insurance  Co.,  104  U.  S.  252,  26  L.  Ed. 
765,  but  reaffirmed  in  Phoenix  Ins.  Co.  v. 
Doster,  106  U.  S.  30,  34,  27  L.  Ed.  65. 

Nonpayment  of  premiums. — See  ante, 
"Relief  by   Court   of  Equity,"   IV,   E,  5,  e. 

30.  Waiver  and  estoppel. — Insurance 
Co.  V.  Norton,  96  U.  S.  234,  24  L.  Ed. 
689:  Iowa  Life  Ins.  Co.  v.  Lewis,  187  U. 
S.  335.  348,  47  L.  Ed.  204;  Fire  Ins.  Ass'n 
V.  Wickham,  141  U.  S.  564,  582,  35  L. 
Ed.  860;  Insurance  Co.  v.  Wolff,  95  U.  S. 
326,  329,  24  L.  Ed.  387;  Northern  Assur. 
Co.  V.  Grand  View  Bldg.  Ass'n,  183  U.  S. 
308,   355,    46    L.    Ed.   213. 

31.  Iowa  Life  Ins.  Co.  v.  Lewis,  187  U. 
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to  enforce  a  forfeiture.32 

(2)  Estoppel  by  Conduct — (a)  In  General. — "The  doc.rine  of  waiver,  as  as- 
serted against  insurance  companies  to  avoid  the  strict  enforcement  of  conditions 
contained  in  their  poHcies,  is  only  another  name  for  the  doctrine  of  estoppel. "3» 
The  principle  that  no  one  shall  be  permitted  to  deny  that  he  intended  the  nat- 
ural consequences  of  his  acts  when  he  has  induced  others  to  rely  upon  them,  is  as 
applicable  to  insurance  companies  as  it  is  to  individuals.^^  A  waiver  of  forfei- 
ture may  be  inferred  from  the  conduct  of  the  company .^5 

(b)  Intention  and  Knowledge  of  Circumstances. — A  waiver  of  a  stipulation 
in  a  policy  of  insurance  must,  to  be  effectual,  not  only  be  made  intentionally, 
but  with  knowledge  of  the  circumstances.  This  is  the  rule  when  there  is  a  direct 
and  precise  agreement  to  waive  the  stipulation.  A  fortiori  is  this  the  rule  when 
there  is  no  agreement  either  verbal  or  in  writing  to  waive  the  stipulation,  but 
where  it  is  sought  to  deduce  a  waiver  from  the  conduct  of  the  party.^*^ 


S.  335,  348,  47  L.  Ed.  204;  Insurance  Co. 
V.  Norton,  96  U.  S.  234,  235,  24  L.  Ed. 
6S9;  Thompson  v.  Insurance  Co.,  104  U. 
S.  252,  259,  26  L-  Ed.  765. 

"A  forfeiture,  of  course,  may  be  waived, 
for  the  obvious  reason  expressed  in  Insur- 
ance Co.  V.  Norton,  96  U.  S.  234,  235,  24 
L.  Ed.  689:  'A  party  always  has  the  op- 
tion to  waive  a  condition  or  stipulation 
made  in  his  own  favor.'  "  Insurance  Co. 
V.  Norton,  96  U.  S.  234,  235,  24  L.  Ed.  689; 
Iowa  Life  Ins.  Co.  v.  Lewis,  187  U.  S. 
335,  348,  47   L-    Ed.  204. 

32.  Thompson  v.  Insurance  Co.,  104  U. 
S.   252,   259,  26  L-    Ed.   765. 

33.  Estoppel  by  conduct. — Insurance  Co. 
V.  Wolff,  95  U.  S.  326,  333,  24  L.  Ed.  387; 
Northern  Assur.  Co.  v.  Grand  View  Bldg. 
Ass'n,  183  U.  S.  308,  357,  46  L.   Ed.  213. 

34.  Insurance  Co.  v.  Wolff,  95  U.  S. 
326,  330,  24  L-   Ed.   387. 

35.  Iowa  Life  Ins.  Co.  v.  Lewis,  187  U. 
S.  335,  353,  47  L.  Ed.  204;  Insurance  Co. 
V.  Norton,  96  U.  S.  234,  244,  24  L.  Ed. 
689. 

36.  Intention  and  knowledge  of  circum- 
stances.— Bennecke  v...  Insurance  Co.,  105 
U.  S.  355,  359,  26  L.   Ed.  990. 

"To  a  just  application  of  this  doctrine 
it  is  essential  that  the  company  sought  to 
be  estopped  from  denying  the  waiver 
claimed,  should  be  apprised  of  all  the 
facts;  of  those  which  created  the  forfei- 
ture and  of  those  which  will  necessarily 
influence  its  judgment  in  consenting  to 
waive  it."  Northern  Assur.  Co.  v.  Grand 
View  Bldg.  Ass'n,  183  U.  S.  308,  361,  46 
L.  Ed  213;  New  York  Life  Ins.  Co.  v. 
Fletcher,  117  U.  S.  519,  29  L.  Ed.  934; 
Insurance  Co.  v.  Wolff,  95  U.  S.  326,  24 
L.   Ed.  387. 

"It  is  essential  that  the  company  should 
have  had  some  knowledge  of  the  forfei- 
tures, before  it  can  be  held  to  have  waived 
it."  Insurance  Co.  7'.  Wolff,  95  U.  S.  326, 
332  24  L.  Ed.  387;  Northern  Assur.  Co.  v. 
Grand  View  Bldg.  Ass'n,  183  U.  S.  308, 
356.    46    L.    Ed.    213. 

"The  holder  of  the  policy  cannot  be 
permitted  to  coViceal  from  the  company  an 
important  fact,  like  that  of  the  insured 
being  in  extremis,  and  then  to  claim  a 
waiver  of  the  forfeiture  created  by  the  act 


which  brought  the  insured  to  that  condi- 
tion. To  permit  such  concealment,  and 
yet  to  give  to  the  action  of  the  company 
the  same  effect  as  though  no  concealment 
were  made,  would  tend  to  sanction  a 
fraud  on  the  part  of  the  policy  holder,  in- 
stead of  protecting  him  against  the  com- 
mission of  one  by  the  company."  Insur- 
ance Co.  V.  Wolff,  95  U.  S.  326,  333,  24  L. 
Ed.  387;  Northern  Assur.  Co.  v.  Grand 
View  Bldg.  Ass'n,  183  U.  S.  308,  357,  46. 
L.   Ed.  213. 

Burden  of  proof. — Where  waiver  is  re- 
lied on,  the  plaintiff  must  show  that  the 
company,  with  knowledge  of  the  facts  that 
occasioned  the  forfeiture,  dispensed  with 
the  observance  of  the  condition.  North- 
ern Assur.  Co.  V.  Grand  View  Bldg.  Ass'n, 
183  U.  S.  308,  361,  46  L.  Ed.  213;  New 
York  Life  Ins.  Co.  v.  Fletcher,  117  U.  S. 
519,    29    L.    Ed.    934. 

Stipulation  as  to  residence  and  travel. — 
After  the  forfeiture  of  a  policy  of  life  in- 
surance by  the  insured  by  reason  of  a  visit 
to  a  place  south  of  the  thirty-second 
parallel,  between  the  1st  of  July  and  the 
1st  of  November,  a  local  agent  of  the  in- 
surance company  received  from  a  third 
person  the  sum  usually  charged  for  a 
permit  to  reside  south  of  said  parallel, 
between  said  dates,  and  sent  it  on  the 
same  day  to  the  state  agents  of  the  com- 
panv  who  received  it  and  never  returned 
to  the  person  by  whom  it  was  paid.  The 
permit  was  not  issued.  The  local  agent 
having  become  satisfied  that  the  insured 
was  dead  at  the  time  the  money  was  paid 
to  him  for  the  permit  of  his  own  motion, 
took  a  like  sum  of  other  money  belonging 
to  the  company  and  tendered  it  to  the 
person  by  whom  the  sum  chnrged  for  a 
permit  had  been  paid,  who  refused  to  re- 
ceive it.  It  was  held,  that  these  facts  sre 
rot  sufficient  to  establish  a  waiver  of  the- 
forfeiture  bv  the  company.  Bennecke  v. 
Insurance  Co.,  105  U.  S.  355,  26  L.  Ed. 
99f^. 

There  had  been  no  direct  waiver  of  a 
violation  of  a  stipulation  as  to  where 
the  assured  should  reside  and  travel.  The 
waiver  wps  sou'^ht  to  be  deduced  from 
the  fact  that  a  local  agent,  who  had  no 
knowledge    of    the    death    of    the    assured 
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(c)  Reliance  upon  Conduct  of  Insurer. — A  waiver  can  only  be  justly  claimed 
by  the  assured  where  the  course  of  dealing  by  the  company  has  been  such  as  to 
induce  his  action.^'^ 


applied  for  a  permit  to  other  agents  also 
ignorant  of  the  death  of  the  assured,  and 
remitted  to  them  the  money  therefor 
which  they  retained,  but  which  the  local 
agent  tendered  back,  using  for  the  tender 
other  moneys  of  the  company,  the  com- 
pany itself,  the  principal  of  these  agents, 
being  all  the  time  ignorant  that  the  as- 
sured had  forfeited  his  policy  by  a  viola- 
lion  of  its  conditions,  or  that  he  had  died 
in  consequence  of  such  violation,  or  that 
after  his  death  a  permit  to  allow  him  to 
reside  and  travel  in  the  forbidden  region 
had  been  applied  for,  or  that  any  money 
had  been  handed  to  its  agent  to  be  paid 
over  as  the  consideration  for  such  per- 
mit. Bennecke  v.  Insurance  Co.,  105  U. 
S.  355,  361,  26  h-  Ed.  990. 

A  took  out  a  policy  of  insurance  upon 
the  life  of  her  husband.  The  premium 
was  payable  annually  on  the  first  day  of 
November.  The  policy  stipulated  for  the 
payment  of  the  amount  of  the  insurance 
within  sixty  days  after  due  notice  and 
proof  of  the  death  of  the  insured,  subject, 
however,  to  certain  express  conditions. 
'One  of  these  conditions  provided,  that,  if 
the  premiums  were  not  paid  on  or  before 
the  days  mentioned  for  their  payment,  the 
company  should  not  be  liable  for  the  sum 
insured,  or  any  part  of  it,  and  that  the 
policy  should  cease  and  determine.  An- 
other condition  provided,  that,  if  the  in- 
sured resided  in  any  part  of  the  United 
States  south  of  the  33d  degree  of  north 
latitude,  except  in  California,  between  the 
1st  of  July  and  the  1st  of  November,  with- 
out the  consent  of  the  company  previously 
given  in  writing,  the  policy  should  be  null 
and  void.  The  policy  declared  that  agents 
of  the  company  were  not  authorized  to 
make,  alter,  or  discharge  contracts,  or 
waive  forfeitures;  but  the  company,  not- 
withstanding this  provision,  sent  renewal 
receipts  signed  by  its  secretary;  and  their 
use,  when  countersigned  by  its  local 
manager  and  cashier,  was  subject  entirely 
to  the  judgment  of  its  local  agent.  It 
was  his  habit  to  give  such  receipts  when- 
ever the  premiums  were  paid  after  the 
time  stipulated.  His  mode  of  dealing  with 
persons  taking  out  policies  at  the  local 
office,  his  use  of  renewal  receipts,  his  ac- 
ceotance  of  premiums  after  the  day  on 
which  they  were  payable,  were  all  known 
to  the  home  company,  and  it  retained  the 
premium  thus  received.  The  insured 
died  at  the  city  of  New  Orleans  on  the 
Itth  of  November,  1872.  Between  the  1st 
of  July  and  the  1st  of  November  of  that 
year  he  had  resided  at  that  city,  which  is 
soiith  of  the  33d  decree  of  north  latitude, 
without  the  knowledge  or  the  previous 
consent  in  writing  of  the  comnany;  and 
the  annual  premium  due  at  the  latter  date 
was  not  paid  until  ten  days  thereafter.  A 


friend  then  paid  it  to  the  agent,  and  took 
from  him  a  renewal  receipt,  but  made  no 
mention  of  the  residence  of  the  insured 
who  died  the  same  day  from  yellow  fever 
contracted  in  that  district.  The  agent  on 
learning  the  fact,  at  once  informed  '  the 
company,  and  was  immediately  instructed 
by  telegraph  to  render  the  premium  to 
the  party  paying,  and  demand  the  re- 
ceipt. He  did  so;  but  the  tender  was  not 
accepted,  nor  the  receipt  surrendered  It 
was  held  that  although  the  company  by 
the  agent's  receipt  of  the  premium,  waived 
the  forfeiture  for  nonpayment  at  the 
stipulated  time,  it  did  not  waive  the  for- 
feiture incurred  by  the  residence  of  the 
insured  within  the  prohibited  district;  and 
that  the  company,  having  promptly  ten- 
dered the  return  of  the  premium  and  de- 
manded the  surrender  of  its  receipt,  was 
not  liable  on  its  policy.  Insurance  Co  v 
Wolff,  95  U.  S.  326,  24  L.  Ed.  387.  See, 
also,  Northern  Assur.  Co.  v.  Grand  View 
Bldg.   Ass'n,  183  U.  S.   308,  354,  46   L.    Ed. 

So  far  as  a  forfeiture  arose  from  the 
residence  of  the  insured  within  the  pro- 
hibited district,  "there  is  nothing  in  the 
acts  of  the  company  which  goes  to  show 
that  it  ever  authorized  its  agents  to  waive 
a  forfeiture  thus  incurred,  or  that  it  ever 
knew  of  any  residence  of  the  insured 
within  the  prohibited  district  until  in- 
formed of  his  death  there.  *  *  *  The 
agent  receiving  the  premiums,  in  the  case 
at  bar,  testified  that  he  knew  nothing  of 
the  residence  of  the  insured  within  the 
prohibited  district,  and  the  evidence  in 
conflict  with  his  testimony  was  slight.  He 
knew  that  the  insured  had  a  place  of  busi- 
ness there,  and  that  he  was  permitted  to 
make  occasional  visits  there  within  that 
period,  and  to  reside  there  at  other 
periods.  Everything  produced  as  evi- 
dence of  knowledge  of  residence  within 
the  prescribed  district  is  consistent  with 
these  occasional  visits  and  residence  at 
other  times  than  during  the  excepted 
period."  Northern  Assur.  Co.  v.  Grand 
View  Bldg.  Ass'n,  183  U.  S.  308,  355,  46 
L.  Ed.  213;  Insurance  Co.  v.  Wolff,  95  U 
S.  326,  24  L.  Ed.  387. 

37.  Insurance  Co.  v.  Wolff,  95  U.  S. 
326,   327,   24   L.    Ed.  387. 

"It  can  only  be  invoked  where  the  con- 
duct of  the  companies  has  been  such  as 
to  induce  action  in  reliance  upon  it,  and 
where  it  would  operate  as  a  fraud  upon 
the  assured,  if  they  were  afterwards  al- 
lowed to  disavow  their  conduct  and  en- 
force the  conditions."  Northern  Assur. 
Co.  V.  Grand  View  Bldg.  Ass'n,  183  U.  S. 
308,  357,  46  L.  Ed.  213;  Ins-iranoe  Co.  v. 
Wolff.  95  U.  S.  326.  24  L.  Ed.  387.  See, 
also.  New  York  Life  Ins.  Co.  v.  Fletcher, 
117   U.    S.    519,    29    L.    Ed.    934. 
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(d)  Time  of  Waiver. — The  conditions  mentioned  in  a  policy  may  be  waived 
by  the  company,  either  before  or  after  they  are  broken.^^ 

(e)  Necessity  for  Writing. — The  waiver  of  such  condition  or  stipi^lation  need 
not  be  in  writing.  It  may  arise  from  such  course  of  conduct  by  th;  company  as 
will  equitably  estop  it  from  pleading  an  alleged  breach  of  the  condition  or  stipu- 
lation.^^ 

(f)  Acts  Constituting  a  Waiver — aa.  In  General. — Any  agreement,  declara- 
tion, or  course  of  action,  on  the  part  of  an  insurance  company,  which  leads  a. 
party  insured  honestly  to  believe  that  by  conforming  thereto  a  forfeiture  of  his 
policy  will  not  be  incurred,  followed  by  due  conformity  on  his  part,  will  and 
ought  to  estop  the  company  from  insisting  upon  the  forfeiture,  though  it  might 
be  claimed  under  the  express  letter  of  the  contract.  The  company  is  thereby 
estopped  from  enforcing  the  forfeiture.'**^ 

Recognition  of  Continued  Existence  of  Policy. — An  act  done  by  an  in- 
surer after  knowledge  of  a  breach  of  condition,  which  is  a  recognition  on  his  part 
of  the  continued  existence  of  the  policy,  constitutes  a  waiver  of  the  forfeiture  or 
breach."*^ 

bb.  Issuing  Policy  zmtJi  Knozvledge  of  Breach  of  Condition. — An  insurer  who 
issues  a  policy  of  life  insurance  with  knowledge  of  a  breach  of  a  condition 
thereby  waives  the  right  to  avoid  the  policy  for  such  breach.-* 2 

cc.  Accepting  Premium  after  Knozvledge  of  Breach  of  Condition. — Accepting 
premiums  after  knowledge  of  breach  of  condition  is  a  waiver  of  the  right  to 
avoid  the  policy .^^ 

dd.  Inconsistent  Contemporary  Parol  Agreements. — A  parol  agreement, 
made  at  the  time  of  issuing  a  policy,  contradicting  the  terms  of  the 
policy  itself,  like  any  other  parol  agreement  inconsistent  with  a  written  instru- 
ment made  contemporary  therewith,  is  void,  and  cannot  be  set  up  to  contradict 
the  writing.'*'* 

Premium  Note. — A  parol  agreement  supposed  to  be  made  at  the  time  of  giv- 
ing and  accepting  the  premium  note  cannot  be  set  up  to  contradict  the  express 
terms  of  the  note  itself,  and  of  the  policy  under  which  it  was  taken.^^ 

(g)  Particular  Stipulations  and  Conditions — aa.    Change  in  Habits  of  Life, 

38.  Time  of  waiver. — Northern  Assur.  premium  after  they  know  that  there  has 
Co.  V.  Grand  View  BIdg.  Ass'n,  183  U.  S.  been  a  breach  of  a  condition  of  the  policy, 
308,  355,  46  L.  Ed.  213;  Insurance  Co.  v.  their  acceptance  of  the  premium  is  a 
Wolff,   95   U.   S.   326,   24   L.   Ed.   387.  waiver  of  the  right  to  avoid  the  policy  for 

39.  Necessity  for  writing. — Thompson  that  breach.  Upon  principle  and  au- 
v.  Phenix  Ins.  Co.,  136  U.  S.  287,  299,  34  thority,  there  can  be  no  doubt  that  it  is. 
L.    Ed.   408.  To   hold   otherwise  would  be  to  maintain 

40.  Acts  constituting  a  waiver. — Insur-  that  the  contract  of  insurance  requires 
ance  Co.  v.  Eggleston,  96  U.  S.  572,  577,  good  faith  of  the  assured  only,  and  not  of 
24  L.  Ed.  841;  Phcenix  Ins.  Co.  v.  Doster,  the  insurers,  and  to  permit  insurers, 
106  U.  S.  30,  35,  27  L.  Ed.  65;  Thompson  knowing  all  the  facts,  to  continue  to  re- 
V.  Insurance  Co.,  104  U.  S.  252,  259,  26  L-  ceive  new  benefits  from  the  contract  while 
Ed.  765;  Hartford,  etc.,  Ins.  Co.  v.  Un-  they  decline  to  bear  its  burdens." 
sell,  144  U.  S.  439,  449,  36  L.  Ed.  496;  In-  Phoenix  Life  Ins.  Co.  v.  Raddin,  120  U. 
surance  Co.  v.  Norton,  96  U.  S.  234,  24  S.  183.  196,  30  L.  Ed.  644;  Insurance  Co. 
L.    Ed.   689.  V.  Wolff,  95   U.   S.   326,  24   L-   Ed.   387. 

These   principles    were    not    modified    in  Change    of    habits. — Where    the    insurer, 

Thompson    v.    Insurance    Co.,    104    U.    S.  having  knowledge  of  the  change  in  habits 

252,  26  L.  Ed.  765,  but  were  reaffirmed  in  of   insured   as    to   the    use    of   intoxicating 

Phoenix  Ins.   Co.  v.   Doster,   106   U.   S.   30,  liquors,    receives    a    premium    on    the    in- 

34.  27   E-    Ed.   65,   et   seq.;    Hartford,   etc.,  sured's  policy,  the  acceptance  of  that  pre- 

Ins.   Co.  V.  Unsell,   144   U.   S.   439,  449,  36  mium  is  a  waiver  which  estops  the  insurer 

L.   Ed.   496.  to  set  up  a  forfeiture  for  a  breach  of  such 

41.  Insurance  Co.  v.  Norton,  96  U.  S.  condition.  Phcenix  Life  Ins.  Co.  v.  Rad- 
934,  241,  24  L.  Ed.  689.  din.  120  U.  S.  183,  30  L-  Ed.  644. 

42.  Issuing  policy  with  knowledge  of  44.  Inconsistent,  contemporary,  parol 
breach  of  condition. — Phoenix  Life  Ins.  agreements. — Thompson  v.  Insurance  Co., 
Co.    V.    Raddin,    120    U.    S.    183,    30    L.    Ed.  104  U.  S.  252,  259,  26  L-   Ed.  765. 

644.  45.     Thompson    v.     Insurance    Co.,    104 

43.  "If    insurers    accept    payment    of    a       U.    S.   252,   259,   26   L.    Ed.   765. 
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etc.^ — A  stipulation  as  to  change  in  habits  of  the  assured  with  respect  to  the  use 
of  intoxicating  Hquors  may  be  waived  by  the  insurer. 

bb.  Conditions  as  to  Residence. — Conditions  as  to  residence  may  be  waived  by 
the  insurer.*^ 

cc.  Overvaluation. — See  post,  "Condition  Restricting  Authority  of  Agent," 
IV,  K,  2,  f,  (2),  (h),  aa,  (bb). 

dd.  Nonpayment  of  Premium. — See  ante,  "Nonpayment  of  Premium,"  IV,  E, 
5,  f,  (1).    . 

(h)  Waiver  by  Agents — aa.  Authority  of  Agent — (aa)  In  General. — Agents, 
if  they  bind  the  company,  must  have  authority  to  waive  a  compHance  with  the 
conditions  upon  a  breach  of  which  the  forfeiture  is  claimed,  or  to  waive  the  for- 
feiture when  incurred,  or  their  acts  waiving  such  compliance  or  forfeiture  must 
be  subsequently  approved  by  the  company.  The  law  of  agency  is  the  same, 
whether  it  be  applied  to  the  act  of  an  agent  undertaking  to  continue  a  policy  of 
insurance,  or  to  any  other  act  for  which  his  principal  is  sought  to  be  held  re- 
sponsible.'*''' 

Proof  by  Parol. — Whether  power  to  waive  forfeiture  has  been  given  to  an 
agent  or  not  may  be  proved  by  parol.'*  ^ 

(bb)  Condition  Restricting  Authority  of  Agent. — It  is  competent  and  rea- 
sonable for  insurance  companies  to  make  it  matter  of  condition  in  their  policies 
that  their  agents  shall  not  be  deemed  to  have  authority  to  alter  or  contradict  the 
express  terms  of  the  policies  as  executed  and  delivered.^^  But  as  the  company 
may  at  any  time,  at  its  option,  give  authority  to  its  agents  to  make  agreements, 
or  to  waive  forfeitures,  it  is  not  bound  to  act  upon  the  declaration  in  its  policy 
that  they  have  no  such  authority.^*^     Whether  it  has  or  has  not  exercised  that 


46.  Change  as  to  residence. — Phoenix 
Life  Ins.  Co.  v.  Raddin,  120  U.  S.  183,  30 
L.  Ed.  644;  Insurance  Co.  v.  Wolff,  95  U. 
S.  326.  24  L.  Ed.  387;  Bennecke  v.  In- 
surance Co.,  105  U.  S.  355,  26  L.  Ed.  990; 
Northern  Assur.  Co.  v.  Grand  View  Bldg. 
Ass'n,   183  U.  S.   308,  354,  46  L.   Ed.  213. 

47.  Authority  of  agent. — Insurance  Co. 
V.  Wolff,  95  U.  S.  326.  330,  24  L.  Ed.  387; 
Northern  Assur.  Co.  v.  Grand  View  Bldg. 
Ass'n,  183  U.   S.  308,  355,  46  L.   Ed.  213. 

"A  condition  contained  in  the  policy 
cannot  be  waived  by  an  agent,  unless  he 
has  express  authority  so  to  do;  and  then 
only  in  the  mode  prescribed  in  the  policy." 
Northern  Assur.  Co.  v.  Grand  View  Bldg. 
Ass'n,  183  U.   S.  308,  321,  46  L.   Ed.  213. 

Where  the  waiver  relied  on  is  an  act  of 
an  agent,  it  must  be  shown  either  that 
the  agent  had  express  authority  from  the 
company-to  make  the  waiver,  or  that  the 
company  subsequently,  with  knowledge  of 
the  facts,  ratified  the  action  of  the  agent. 
Northern  Assur.  Co.  v.  Grand  View  Bldg. 
Ass'n,  183  U.  S.  308,  351,  46  L-  Ed.  213; 
New  York  Life  Ins.  Co.  v.  Fletcher,  117 
U.   S.   519.  29   L.   Ed.   934. 

The  difficulty  in  nearly  all  cases  where  a 
waiver  is  alleged  in  the  absence  of  writ- 
ten proof  of  the  fsct,  arises  from  a  con- 
sideration of  the  effect  to  be  given  to  the 
acts  of  agents  of  the  company  in  their 
dealings  with  the  assured.  Northern 
Assur.  Co.  V.  Grand  View  Bldg.  Ass'n,  183 
U  S.  308,  355,  46  L.  Ed.  213;  Insurance 
Co.   V.  Wolff.   95   U.   S.   326,  24   L.    Ed.   ,387. 

In  Northern  Assur.  Co.  v.  Grand  View 
Bldg.  Ass'n.  183  U.  S.  308,  46  L-  Ed.  213, 
the  party  insured  proved  by  parol  an  al- 


leged waiver,  by  the  general  agent  of  the 
company,  of  one  of  the  conditions  in  the 
policy  which  required  that  such  waiver 
should  only  be  given  in  writing  and  en- 
dorsed on  the  policy.  It  was  contended 
that  the  company  was  estopped  because 
of  the  conduct  of  the  agent  in  the  exist- 
ing circumstances,  in  issuing  such  policy 
and  taking  the  premium,  from  setting  up 
and  claiming  the  benefit  of  the  condition. 
The  supreme  court  held  that  the  evidence 
was  improperly  received,  and  reversed  the 
judgment.  Hagan  v.  Scottish  Ins.  Co., 
186  U.  S.  423,  433,  46  L.  Ed.  1229. 

48.  Iowa  Life  Ins.  Co.  v.  Lewis,  187  U. 
S.  335,  348,  47  L.  Ed.  204. 

49.  Northern  Assur.  Co.  v.  Grand  View 
Bldg.  Ass'n,  183  U.  S.  308,  361,  46  L.  Kd. 
213;  New  York  Life  Ins.  Co.  v.  Fletcher, 
117  U.  S.  519,  29  L.  Ed.  934.  See  Conti- 
nental Life  Ins.  Co.  v.  Chamberlain,  132 
U.   S.  304,  311,   33  L.   Ed.   341. 

50.  Insurance  Co.  v.  Norton,  96  U.  S. 
234,  24  L.  Ed.  689;  Phoenix  Ins.  Co.  v. 
Doster,  106  U.  S.  30,  34,  27  L.  Ed.  65. 

The  declaration  is  tantamount  to  a  no- 
tice to  the  insured,  which  the  company 
can  waive  and  disregard  at  pleasure.  In 
either  case,  both  with  regard  to  the  forfei- 
ture and  to  the  powers  of  its  agents,  a 
waiver  of  the  stipulation  or  notice  would 
not  be  repugnant  to  the  written  agree- 
ment, because  it  would  only  be  the  exer- 
cise of  an  option  which  the  agreement  left 
in  it.  Phcenix  Ins.  Co.  v.  Doster,  106  U. 
S  30,  34,  27  L  Ed.  65;  Insurance  Co.  v. 
Norton.   96  U.   S.   234,   24   L.   Ed.   689. 

"In  Insurance  Co.  v.  Wolff,  95  U.  S. 
326,  329,  24  L-  Ed.  387,  the  policy  declared 
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option  is  a  fact  provable  by  either  written  evidence  or  by  parol,  for  the  obvious 
reason  that  it  could  be  done  without  writing.^i 

bb.  Ratification  of  Unauthorized  Acts. — The  representations,  declarations,  or 
acts  of  an  agent,  contrary  to  the  terms  of  the  policy,  of  course  will  not  be  suf- 
ficient to  create  an  estoppel,  unless  sanctioned  by  the  company  itself.  But  where 
the  latter  has,  by  its  course  of  action,  ratified  such  declarations,  representations, 
or  acts,  the  case  is  very  diffcrent.52 

L.  Assignment  and  Transfer— 1.  Assignability.— A  policy  of  life  in- 
surance, without  resu-ictive  words,  is  assignable  by  the  assured  for  a  valuable 
consideration  equally  with  any  other  chose  in  action,  where  the  assignment  is 
not  made  to  cover  a^  mere  speculative  risk,  and  thus  evade  the  law  against  wager 
policies. '^^ 

that  the  agents  of  the  company  were  not 
authorized  to  waive  forfeitures,  and  this 
court  held  that  efifect  must  be  given  to 
the  provision,  except  so  far  as  the  subse- 
quent acts  of  the  company  permitted  it 
to  be  disregarded."  New  York  Life  Ins. 
Co.  V.  Fletcher,  117  U.  S.  519,  530,  29  L. 
Ed  934;  Northern  Assur.  Co.  v.  Grand 
View  Bldg.  Ass'n,  193  U.  S.  308,  360,  46 
L.  Ed.  213. 

"In  Insurance  Co.  v.  Norton,  96  U.  S. 
234,  24  L.  Ed.  689,  tlje  policy  contained  an 
express  declaration  that  the  agents  of  the 
company  were  not  authorized  to  make, 
alter  or  abrogate  contracts  or  waive  for- 
feitures, and  this  court  held  that  the  com- 
pany could  have  insisted  upon  those  terms 
had  it  so  chosen."  Northern  Assur.  Co. 
V  Grand  View  Bldg.  Ass'n,  183  U.  S.  308, 
360,  46  L.  Ed.  213;  New  York  Life  Ins. 
Co.  V.  Fletcher,  117  U.  S.  519,  29  L.  Ed. 
934.  ^         ,   .,^. 

In   Northern   Assur.   Co.  v.   Grand  View 

Bldg.   Ass'n,   183   U.   S.   308,  46   L.   Ed.  213, 
the  policy  was   conditioned  to  be  void   in 

case  of  other   insurance,  unless   otherwise 

provided     by      agreement      endorsed      or 

added;  and  it  stated,  in  substance,  that  no 

officer   or   agent   had   power   to   waive   the 

condition   except  by  such   endorsement   or 

addition.     There  was   other  insurance  and 

there  was   no   endorsement.     The  plaintiflf 

alleged    a    waiver    and    an    estoppel.     The 

jurv  found  that  the  agent  who  issued  the 

policy    had    been    informed    on    behalf  _  of 

the  insured  and   knew   of  the   outstanding 

insurance.      But    the    supreme    court    held 

that  the  attempt  to  establish  a  waiver  was 

an   attemnt   to   contradict   the  very   words 

of  the  written  contract,  which  gave  notice 

that   the   condition   was   insisted  upon   and 

could  be  got  rid  of  in  only  one  way,  which 

no  agent  had  power  to  change.  North- 
ern Assur.  Co.  V.  Grand  View  Bldg.  Ass  n, 

203  U.  S.  106,  51  L.  Ed.  109. 

Where    fire    insurance    policies    contain 

provisions  wherebv  agents  may.  by  writ- 
ing endorsed  upon  the  policy  or  by  writing 

attached    thereto,    express    the    company  s 

assent   to   other   insurance,    such     limited 

grant  of  authority  is  the  measure   of  the 

agent's    power   in   the   matter,    and   where 

such  limitation  is  expressed  in  the  policy, 
executed  and  accepted,  the  insured  is  pre- 
sumed, as  matter  of  law,  to  be  aware  of 


such  limitation;  insurance  companies  may 
waive  forfeitures  caused  by  nonobserv- 
ance  of  such  conditions.  Northern  Assur. 
Co.  V.  Grand  View  Bldg.  Ass'n,  183  U.  S. 
308,  361,  46  L.  Ed.  213;  New  York  Life 
Ins.  Co.  z'.  Fletcher,  117  U.  S.  519,  29  L. 
Ed.    934. 

Agreement  as  to  notice  when  to  pay 
premiums. — There  was  no  evidence  to 
show  that  the  agent  was  invested  with  au- 
thority to  make  an  insurance  for  the  com- 
pany. In  representing  himself  as  an  agent, 
he  only  solicited  an  application  by  the  as- 
sured to  the  company  for  a  policy.  That 
instrument  was  to  be  drawn  and  issued 
by  the  company,  and  it  shows  on  its  face 
that  the  authority  to  the  agent  was  limited 
to  countersigning  it  before  delivery  and 
to  receiving  the  premiums.  The  judge 
who  tried  the  case  in  the  circuit  court  in- 
structed the  jury,  in  substance,  that  if  they 
could  find  from  the  language  of  the  agent 
that  there  was  an  agreement  between  him 
and  the  assured,  made  before  the  policy 
was  executed,  that  the  latter  should  have 
notice  before  he  should  be  required  to 
pay  the  annual  premium,  then  that  the 
company,  not  having  given  such  notice, 
was  estopped  from  setting  up  the  for- 
feiture stipulated  by  the  policy  for  non- 
payment of  the  premium  when  due.  It 
was  held  that  the  court  erred  in  this  in- 
struction and  that  the  company  was  not 
estopped  from  setting  up  the  forfeiture. 
Insurance  Co.  v.  Mowry,  96  U.  S.  544,  548, 
24   L.    Ed.   674. 

Nonpayment  of  premium. — See  ante, 
"Waiver  by  Agents,"  IV,  K,  2,  f,  (2),  (h). 

51.  Insurance  Co.  v.  Norton,  96  U.  S. 
234,  24  L.  Ed.  689;  Phoenix  Ins.  Co.  v. 
Doster,  106  U.   S.   30,   34,  27   L.    Ed.   65. 

52.  Insurance  Co.  v.  Mowry,  96  U.  S. 
544,  24  L.  Ed.  674;  Insurance  Co.  v.  Eg- 
gleston,  96  U.  S.  572.  577,  24  L.  Ed.  841; 
Phoenix  Ins.  Co.  v.  Doster,  106  U.  S.  30, 
35,  27    L.    Ed.   65. 

53.  Assignability. — New  York  Mut.  Life 
Ins.  Co.  V.  Armstrong,  117  U.  S.  591.  597, 
29  L.  Ed.  997;  Warnock  v.  Davis,  104  U. 
S.  775,  780,  26  L.  Ed.  924. 

"Any  person  has  a  right  to  procure  an 
insurance  on  his  own  life  and  to  assign  it 
to  another,  provided  it  be  not  done  by 
way  of  cover  for  a  wager  policv."  Con- 
necticut,  etc.,   Ins.   Co.  V.   Schaefer,  94  U. 
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Policies  of  fire  insurance  are  assignable  with  the  consent  of  the  insured."* 

2.  Mode  of  Assignment. — The  direction  of  payment  in  the  poHcy  itself  is 
equivalent  to  an  assignment  by  the  person  procuring  the  insurance  of  the  policy 
to  the  person  assured. ^^ 

By  Transfer  or  Encumbrance  of  Insured  Property. — See  post,  "Right 
■of  Transferee  or  Encumbrancer  of  Insured  Property,"  IV,  S,  1,  d. 

3.  Requisites— ^a.  Ddivery  of  Policy  to  Assignee. — It  is  not  necessary  that 
the  assignment  should  be  accompanied  by  an  actual  delivery  of  the  policy .^^^ 

b.  Knozvledge  and  Consent  of  Insurer. — An  assignment  of  a  policy  of  fire  in- 
surance without  the  knowledge  and  consent  of  the  insurer  avoids  the  policy .s" 

c.  Consent  of  Beneficiary. — The  consent  of  the  beneficiary  of  a  policy  of  life 
insurance  is  essential  to  a  valid  assignment  of  the  policy.-'^^ 

d.  Insurable  Interest  of  Assignee. — A  policy  of  life  insurance  i§  not  assio-n- 
able  to  a  person  who  has  no  insurable  interest  in  the  life  of  the  insured  and  who 
could  not  have  taken  out  a  policy  in  his  own  favor. ^^ 

4.  Effect  of  Fraud. — When  Assig-nment  a  Fraudulent  Conveyance. 

See    the  title  Fraudulent  and  Voluntary  Conveyances,  vol.  7,  p.  472. 

Assignment  by  Insolvent  Debtor  to  Prefer  Creditors. — See  the  titles 
Bankruptcy,  vol.  2,  p.  742;  Fraudulent  and  Voluntary  Conveyances,  vol. 
7,  p.  472;  Insolvency,  ante,  p.  1. 


-S.  457,  24  L.  Ed.  251;  ^tna  Life  Ins.  Co. 
V.  France,  94  U.  S.  561,  563,  24  L.  Ed.  287. 
See  ante,  "In  Contracts  of  Life  Insur- 
ance," IV,  D,  2,  a,   (2). 

An  endowment  policy  of  life  insurance 
payable  to  the  insured  or  his  assigns  on 
a  specified  date  or  in  case  the  death  of  the 
insured  occurs  before  the  expiration  of 
the  policy,  to  the  legal  representatives  of 
the  assured,  is  assignable  and  an  assign- 
ment thereof  takes  effect  although  the  as- 
sured died  before  the  expiration  of  the 
policy.  New  York  Mut.  Life  Ins.  Co.  v. 
Armstrong,  117  U.  S.  591,  597,  29  L.  Ed. 
997. 

54.  Policies  of  fire  insurance. — See  post, 
"Knowledge  and  Consent  of  Insurer,"  IV, 
L,  3,  b. 

55.  Mode  of  assignment. — .^tna  Life 
Ins.  Co.  V.  France,  94  U.  S.  561,  563,  24  L. 
Ed.  287. 

56.  Delivery  of  policy  to  assignee. — 
Spring  V.  South  Carolina  Ins.  Co.,  8 
Wheat.  268,  5   L.   Ed.   614. 

57.  Knowledge  and  consent  of  insurer. 
— Carpenter  v.  Providence,  etc.,  Ins.  Co., 
16  Pet.  495,  10  L.  Ed.  1044;  The  City 
of  Norwich,  118  U.  S.  468,  494,  30  L.  Ed. 
134;  Columbia  Ins.  Co.  v.  Lawrence,  10 
Pet.   507,  9,   L.   Ed.   512. 

Policies  of  insurance  against  fire  are 
"not  in  their  nature  assignable,  nor  is  the 
interest  in  them  ever  intended  to  be  trans- 
ferable from  one  to  another,  without  the 
express  consent  of  the  insurer."  Car- 
penter V.  Providence,  etc.,  Ins.  Co.,  16  Pet. 
495,  503,  10  L.  Ed.  1044. 

58.  Consent  of  beneficiary. — "It  is  indeed 
the  general  rule  that  a  policy,  and  the 
money  become  due  under  it,  belong,  the 
moment  it  is  issued,  to  the  person  or  per- 
sons named  in  it  as  the  beneficiary  or  ben- 
eficiaries, and  that  there  is  no  power  in 
the  person  procuring  the  insurance  by  any 


act  of  his,  by  deed  or  by  will,  to  transfer 
to  any  other  person  the  interest  of  the 
person  named.  *  *  *  This  must  ordinarily 
be  so  where  the  contract  is  directly  with 
the  beneficiary;  in  respect  to  policies  run- 
ning to  the  person  insured,  but  payable 
to  another  having  a  direct  pecuniary  in- 
terest in  the  life  insured;  and  where  the 
proceeds  are  made  to  enure  by  positive 
statutory  provisions."  Central  Bank  v. 
Hume,  128  U.  S.  195,  206,  32  L.  Ed.  370. 

"In  the  instance  of  contract  of  insurance 
with  a  wife  and  children,  or  both,  upon 
their  insurable  interest  in  the  life  of  the 
husband  or  father,  the  latter,  while  they 
are  living,  can  exercise  no  power  of  dis- 
position over  the  same  without  their  con- 
sent, nor  has  he  any  interest  therein  of 
which  he  can  avail  himself."  Central 
Bank  v.  Hume,  128  U.  S.  195,  206,  32  L. 
Ed.    370. 

A  married  man  who  obtains  a  policy  of 
life  insurance  upon  his  life,  payable  to  his 
wife  and  children,  can  exercise  no  power 
of  disposition  over  the  same  while  they 
are  alive,  without  their  consent,  nor  has 
he  any  interest  therein  of  which  he  can 
avail  himself.  Central  Bank  v.  Hume,  128 
U.  S.  195,  206,  32  L.  Ed.  370.  See,  also, 
New  York  Mut.  Life  Ins.  Co.  v.  Arm- 
strong, 117  U.  S.  591,  598,  29  L.  Ed.  997. 

"The  obvious  distinction  between  the 
transfer  of  a  policy  taken  out  by  a  person 
upon  his  insurable  interest  in  his  own  life, 
and  payable  to  himself  or  his  legal  repre- 
sentatives, and  the  obtaining  of  a  policy 
by  a  person  upon  the  insurable  interest  of 
his  wife  and  children,  and  payable  to 
them,  has  been  repeatedly  recognized  by 
the  courts."  Central  Bank  v.  Hume,  128 
U.   S.   195,  207,  32   L.   Ed.   370. 

59.  Insurable  interest  of  assignee. — 
Warnock  v.  Davis,  104  U.  S.  775,  778,  26 
L.   Ed.  924. 
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Fraud  in  Obtaining  Judgment. — See  post,  "Notice  of  Fraud  of  Assured,"' 

IV,  L,  5,  b,  (2). 

Proof  of  Fraud.— See  ante,  "Creditor  in  Life  of  Debtor,"  IV,  D,  2,  b,  (3), 
(b),  aa,  (dd). 

5.  Rights,  Duties  and  Liabilities  of  Assignee — a.  Policy  of  Insurance 
against  Loss  of  Property. — An  assignment  of  a  policy  by  the  assured  only  cov- 
ers such  interest  in  the  premises  as  he  may  have  at  the  time  of  the  insurance, 
and  at  the  time  of  the  loss.  The  rights  of  the  assignee  cannot  be  more  ex- 
tensive under  the  policy  than  the  rights  of  the  assignor.*'^ 

b.  Policy  of  Life  Insurance — (1)  In  General. — An  assignee  of  a  policy  of 
life  insurance  stands  in  the  shoes  of  the  party  with  whom  the  contract  was 
made.  Such  an  assignee  takes  subject  to  equities  existing  at  the  time  of  the 
assignment,  and  the  notice  with  which  he  is  supposed  to  be  charged  can  be  cf 
nothing   more.^^ 

(2)  Notice  of  Fraud  of  Assured. — An  assignee  of  a  policy  of  life  insurance 
is  not  charged  with  notice  of  an  as  yet  unaccomplished  fraud  of  the  assured  in 
obtaining  a  judgment  upon  the  assigned  policy.'^^ 


60.  Policy  of  insurance  against  loss  of 
property. — Carpenter  v.  Providence,  etc., 
Ins.  Co.,  16  Pet.  495,  10  L.  Ed.  1044;  Co- 
lumtiia  Ins.  Co.  v.  Lawrence,  10  Pet.  507, 
512,  9  L.  Ed.  512.  See,  also,  Columbian 
Ins.  Co.  V.  Lawrence,  2  Pet.  25,  49,  7  L. 
Ed.  335. 

If  a  loss  takes  place  after  the  policy  has 
been  assigned,  the  assignee  alone  is  en- 
titled to  recover.  Columbia  Ins.  Co.  v. 
Lawrence,  10  Pet.  507,  512,  9  L.  Ed.  512; 
Columbian  Ins.  Co.  v.  Lawrence,  2  Pet. 
25,  49,  7  L.  Ed.  335;  Carpenter  v.  Provi- 
dence, etc.,  Ins.  Co.,  16  Pet.  495,  10  L  Ed. 
3  044. 

Assignment  by  mortgagor  to  mortgagee. 
— An  assignment  of  a  policy  of  fire  insur- 
ance by  a  mortgagor  to  the  mortgagee 
operates  solely  as  an  equitable  transfer  of 
the  policy.  Carpenter  v.  Providence,  etc., 
Ins.  Co.,  16  Pet.  495,  502,  10  L.  Ed.  1044. 

If  a  mortgagor  procures  a  policy  on  the 
property  against  fire,  and  he  afterwards 
assigns  the  policy  to  the  mortgagee,  with 
the  consent  of  the  underwriters  (if  that_  is 
required  by  the  contract  to  give  it  valid- 
ity), as  collateral  security,  that  assign- 
ment operates  solely  as  an  equitable 
transfer  of  the  policy,  so  as  to  enable  the 
mortgagee  to  recover  the  amount  due,  in 
case  of  loss;  but  it  does  not  displace  the 
interest  of  the  mortgagor  in  the  premises 
insured.  On  the  contrary,  the  insurance 
is  still  his  insurance,  and  on  his  property, 
and  for  his  account.  Carpenter  v.  Provi- 
dence, etc.,  Ins.  Co.,  16  Pet.  495,  502,  10 
L.    Ed.    1044. 

Assignment  to  person  designated  in 
policy. — A  clause  in  a  policy  of  fire  in- 
surance, "that  the  assured  may  assign  this 
policy"  to  a  designated  person;  does  not, 
when  such  assignment  was  actually  ex- 
ecuted, transfer  the  whole  interest  in  the 
property  insured,  as  well  as  in  the  policy, 
to  such  assignee  and  make  the  policy,  to 
all  intents  ard  purposes,  a  policy  for  the 
sole  benefit  o^  the  latter,  as  mortgagee, 
as  much  as  if  the  insurance  had  been 
made    in    his    own     name.       Carpenter      v. 


Providence,  etc.,  Ins.  Co.,  16  Pet.  495,  504, 
10    L.    Ed.    1044. 

Policy  subject  to  lien.— In  the  case  of 
other  liens  acquired  on  the  policy,  if  it 
be  assigned,  bona  fide,  for  a  valuable  con- 
sideration, while  out  of  the  possession  of 
the  person  acquiring  the  lien,  and  after- 
wards return  into  his  hands,  the  lien  does 
not  revive  as  against  the  assignee.  Spring 
V.  South  Carolina  Ins.  Co.,  8  Wheat.  268,^ 
5    L    Ed.   614. 

Transferee  takes  subject  to  broker's 
lien. — See   ante,   "Brokers,"   III,  A. 

61.  Policy  of  life  insurance. — Fidelity 
Mut.  Life  Ins.  Co.  v.  Clark,  203  U.  S.  64, 
51  L  Ed.  91. 

62.  Notice  of  fraud  of  assured. — Fidelitv 
Mut.  Life  Ins.  Co.  v.  Clark,  203  U.  S.  64, 
75,   51    L.   Ed.    91. 

Where  it  is  attempted  to  impute  notice 
of  fraud  to  those  who  had  shared  in  the 
benefits  of  a  life  insurance  policy  as  as- 
signees of  a  contingent  fee  for  the  col- 
lection of  the  insurance,  the  mere  fact 
that  the  assignees  had  an  interest  in  the 
policy,  and  were  assignees  of  choses  in 
action  and  took  them  subject  to  equities, 
is  not  sufficient  to  establish  the  notice  to- 
them  of  the  fraud.  Fidelity  Mut.  Life  Ins. 
Co.  z:  Clark,  203  U.  S.  64,  51  L  Ed.  91. 

When  one  takes  an  assignment  of  the 
proceeds  of  an  insurance  policy  for  col- 
lecting the  same  and  prosec'utes  the  ac- 
tion in  good  faith  the  insurance  company's 
defense  of  fraud  is  not  notice  to  the  as- 
signee of  the  fraud  and  what  fraud  the) 
may  have  had  notice  of  is  purged  by  the 
verdict;  and  the  fact  that  the  money  was 
paid  into  court  and  then  paid  by  the  clerk 
to  the  assignee  does  not  alter  the  case.  It 
is  the  same  as  if  the  assignee  had  re- 
ceived the  money  directlv  from  the  ben- 
eficiary. Fidelity  Mut.  Life  Ins.  Co.  v. 
Clark,  203  U.  S.  64.  51  L  Ed.  91. 

In  a  suit  on  a  life  insurance  policy,  the 
denial  that  the  insured  is  dead  is  not  no- 
tice, to  an  assi.n-nee.  of  fraud  if  the  in- 
sured is  not  dead.  The  assignees  are  not 
bound    to    contemplate    future    discoveries 
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(3)  Assignment  in  Trust  for  Benefit  of  Third  Person. — The  trustees  to  whom 
a  poh'cy  of  life  insurance  is  assigned  in  trust  for  the  benefit  of  third  persons  are 
entitled  to  represent  the  beneficiaries  in  their  claim  for  the  insurance  money.^^ 

c.  Assignment  or  Pledge  to  Secure  Debt — (1)  In  General. — Policies  of  life 
insurance  may  be  assigned  or  pledged  as  collateral  security  for  the  payment  of 
the  individual  debts  of  the  insured.^^ 

(2)  Assignment  Importing  Absolute  Transfer. — An  assignment  of  a  policy  of 
life  insurance  which  by  itself  imports  an  absolute  transfer  to  the  assignee  of  all 
the  rights,  title  and  interest  of  the  assured  in  the  policy  and  to  the  payments 
made  therefor,  and  all  benefits  and  advantages  to  be  derived  therefrom,  may  be 
construed  to  be  a  security  for  money  loaned,  where  the  circumstances  indicate 
with  reasonable  certainty  that   such  was  the  intent.*''^ 

d.  Right  to  Proceeds. — See  post,  "Policy  Assigned  to  Creditor,"  IV  S  2 
b,   (3).  '      '     ' 

6.  Enforcement  by  or  for  Benefit  of  Assignee. — Where  a  policy  of  life  in- 
surance has  been  assigned,  payment  thereof  may  be  enforced  for  the  benefit  of 
the  assignee,  and,  under  the  system  of  procedure  in  many  states,  in  his  name.*^*^ 

Proof  of  Assignment. — Suits  cannot  be  maintained  upon  a  policy  of  life  in- 


of  what  the}'  honestly  believe  untrue. 
Fidelity  Mut.  Life  Ins.  Co.  v.  Clark,  203 
U.    S.    64,   75,   51    L.    Ed.   91. 

When  money  has  been  paid  into  court 
in  satisfaction  of  a  judgment  on  an  in- 
surance policy  and  has  been  paid  by  the 
clerk  to  assignees  of  a  contingent  fee  for 
collecting  the  money,  a  notice  of  denial 
of  the  death  of  the  insured  is  not  notice  of 
fraud  to  the  assignees.  Fidelity  Mut.  Life 
Ins.  Co.  V.  Clark,  203  U.  S.  64,  51  L. 
Ed.  91. 

63.  Assignment  in  trust  for  benefit  of 
third  person. — The  assignment  of  policies 
of  life  insurance  in  trust  for  the  wife  and 
children  of  the  assignor — the  trust  hav- 
ing been  accepted — carries  with  it,  by 
necessary  implication,  authority  in  the 
trustees,  by  suit  or  otherwise,  to  collect 
the  insurance  moneys  for  the  beneficiaries. 
Indeed,  they  could  not  otherwise  fully  dis- 
charge the  obligations  they  assumed  as 
trustees.  They  are  entitled  to  represent 
the  beneficiaries  in  their  claim  for  the  in- 
surance money,  and  are  under  a  duty  to 
defend  any  suit,  the  object  of  which  is  to 
prevent  the  discharge  of  that  duty,  and 
set  aside  the  transfer  of  the  policies  as 
fraudulent  and  void.  It  results  that  the 
wife  and  children  of  insured  are  not  neces- 
sary parties  defendant  to  a  suit  in  equity 
by  an  assignee  in  bankruptcy  to  set  aside 
as  fraudulent  such  an  assignment  of  his 
bankrupt's  life  insurance.  Vetterlein  v. 
Barnes,  124  U.  S.  169,  173,  31  L.  Ed.  400. 

64.  Assignment  of  pledge  to  secure  debt. 
— Hiscock  V.  Varick  Bank,  206  U.  S.  28, 
51  L.  Ed.  945. 

It  is  well  known  and  frequent  thing  in 
insurance  business,  for  a  person  to  insure 
his  life,  or  his  property,  and  either  in  the 
policy  itself,  or  by  endorsement  at  the 
time  it  is  made,  or  by  subsequent  endorse- 
ment, to  which  the  consent  of  the  com- 
pany is  generallv  required,  to  direct  t'^e 
loss  to  be   paid  to   some   third  party.     It 


is  a  mode  of  appointing  that  the  loss  of 
the  party  insured  shall  be  paid  by  the 
company  to  such  third  person.  This 
transaction  is  a  very  common  mode  of 
furnishing  a  species  of  security  by  a 
debtor  to  his  creditor,  who  may  be  will- 
ing to  trust  to  the  debtor's  honesty,  his 
skill  and  success  in  trade,  but  who  re- 
quires indemnity  against  such  accidents 
as  loss  by  fire,  or  the  perils  of  naviga- 
tion. The  property  of  the  debtor  at  risk 
being  thus  insured  for  the  benefit  of  the 
creditor,  gives  him  this  indemnity.  Bates 
V.  Equitable  Ins.  Co.,  10  Wall.  33,  36,  19 
L.   Ed.  882. 

65.  Assignment  or  pledge  to  secure 
debt, — Page  v.  Burnstine,  102  U.  S.  664, 
669,  26  L.   Ed.   268. 

A.  assigned  to  the  amount  of  a  certain 
loan  his  interest  in  a  policy  of  insurance 
upon  his  life  to  B.,  his  creditor.  The  lat- 
ter agreed  in  writing  to  make  such  a  set- 
tlement with  A.'s  representatives  as  the 
case  may  require,  should  he,  in  the  event 
of  A.'s  death  before  the  payment  of  the 
money,  receive  from  the  insurance  com- 
pany the  amount  due  on  the  policy.  Other 
similar  assignments  were  from  time  to 
time  made.  The  last  assignment  imports 
an  absolute  transfer  to  B.  of  all  A.'s 
right,  title,  and  interest  in  the  policy  and 
to  the  payments  previously  made  therefor, 
and  all  benefit  and  advantage  to  be  de- 
rived therefrom.  Upon  consideration  of 
the  evidence,  held,  that  the  assignment 
must  be  construed  as  appointing  B.,  upon 
the  death  of  A.,  to  receive  from  the  com- 
pany such  sum  as  would  then  be  due  on 
the  policy,  and  after  reimbursing  himself 
to  the  extent  of  his  loans  to  A.,  to  pay 
the  balance  to  the  person  entitled  thereto. 
Page  V.  Burnstine,  102  U.  S.  664,  26  L. 
Ed.  268. 

66.  Enforcement. — New  York  Mut.  Life 
Ins.  Co.  V.  Armstrong,  117  U.  S.  591,  597, 
29  L.  Ed.  997,  citing  Warnock  v.  Davis, 
104  U.  S.  775,  780,  26  L.  Ed.  924 
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surance  by  an  assignee  without   satisfactory  proof  of  the  assignment/^'^ 

M.  Extent  of  Loss  and  Liability  Therefor — 1.  In  General. — In  event 
of  a  loss  the  insurer  is  liable  for  all  losses  against  which  the  policy  was  intended 
to  furnish  indemnity.^^ 

2.  Valued  and  Open  Policies — a.  In  General. — Policies  of  insurance  upon 
property  may  be  either  valued  or  open  policies.'^^ 

b.  Under  State  Statutes. — A  state  statute  may  make  valued  policies  of  those 
issued  in  that  stateJ^  A  state  law  even  though  it  places  a  limitation  upon  the 
right  of  contracts,  may  prescribe  the  measure  of  damages  in  case  of  total  loss."^ 

3.  Conditions  Precedent  to  Liability — a.  Enforcement  of  Mortgage. — A 
mortgagee  in  a  mortgage  under  the  civil  law  may  sue  on  an  insurance  policy 
subject  to  his  mortgage  without  previously  exhausting  his  remedies  against  the 
other  property  embraced  by  the  mortgaged  ^ 

b.  Carrier  Insuring  Goods  Accepted  for  Transportation. — A  carrier's  right  of 
action  on  a  policy  of  insurance  on  property  entrusted  to  it  is  not  contingent  upon 
the  payment  by  it  of  the  value  of  the  property  destroyed,  but  it  is  contingent 
only  upon  the  destruction  of  the  property  under  circumstances  which  impose  a 
liability  upon  it.  The  insurer's  liability  is  not  dependent  upon  the  question 
whether  the  liability  of  the  carrier  has  been  discharged.'^ 

4.  Double  Insurance. — In  cases  of  double  insurance,  the  insured  is  en- 
titled to  a  full  indemnity  but  no  more.'^'* 

5.  Evidence. — In  a  suit  on  a  policy  of  fire  insurance  evidence  as  to  a  uniform 
relation  between  the  stock  on  hand  and  the  annual  sales,  as  a  fact  connected 


67.  Roberts  v.  Phoenix  Life  Ins.  Co.,  120 
U.   S.   86,   89,  30  L   Ed.   613. 

68.  Insurance  Companies  v.  Thompson, 
95   U.   S.   547,   24  L   Ed.   487. 

Certain  insurance  companies  insured  T. 
&  Co.  against  loss  or  damage  by  fire 
"upon  whiskey,  their  own  or  held  by 
them  on  a  commission,  including  govern- 
ment tax  thereon  for  which  they  may  be 
liable."  They  were  so  liable  as  sureties 
on  the  bond  of  the  distiller  in  whose  ware- 
house the  whiskey  was.  The  whiskey  be- 
longed to  them,  and  was  destroyed  by 
fire;  and  the  amount  of  the  loss  apart 
from  the  tax  was  paid  by  the  companies. 
The  tax  was  not  paid;  and,  suit  having 
been  brought  against  T.  &  Co.  on  their 
bond,  the  companies,  although  thereunto 
requested,  declined  to  defend  it.  Judg- 
ment was  rendered  against  T.  &  Co.  who 
thereupon  gave  in  due  form  a  bond  which, 
under  the  laws  of  Kentucky,  operated  tO 
satisfy  the  judgment;  and  they  brought 
this  action  against  the  companies  for  the 
amount  thereof.  It  was  held  that  as  the 
policy  was  intended  to  furnish  indemnity 
against  the  liability  of  the  insured  to  pay 
the  government  tax,  the  companies  are 
liable  to  them  for  the  amount  of  the  judg- 
ment so  rendered.  Insurance  Companies 
V.  Thompson.  95  U.   S.   547,  24   L   Ed.  487. 

69.  Valued  and  open  policies. — Orient 
Ins.  Co.  V.  Daggs,  172  U.  S.  557.  43  L  Ed. 
552.  See  the  title  MARINE  IN- 
SURANCE. 

70.  Under  state  statutes. — The  provision 
in  §  5897,  ch.  89.  art.  4,  Rev.  Stat,  of  Mo., 
makes  valued  policies  of  those  issued  in 
that  state  against  loss  or  damage  by  fire. 
Orient  Ins.  Co.  v.  Daggs,  172  U.  S.  557, 
43   L   Ed.   5.-2. 

71.  Under    state    statutes. — "In    Orient 


Ins.  Co.  V.  Daggs,  172  U.  S.  557,  43  L  Ed. 
552.  the  insurance  company  contended  it 
had  the  constitutional  right  to  limit  by 
contract  its  liability  to  actual  damages 
caused  by  fire  against  the  provision  of  the 
statute  (of  Missouri)  which  made,  in  case 
of  total  loss,  the  amount  for  which  the 
property  was  insured  the  measure  of  dam- 
ages. We  sustained  the  statute  inde- 
pendently of  the  ground  that  it  was  a  con- 
dition of  the  permission  of  the  company 
to  do  business  in  the  state.  We  sustained 
it  on  the  ground  of  the  clear  right  of  the 
state  to  pass  it,  and  to  accomplish  its 
purpose  by  limiting  the  right  of  the  in- 
surer and  insured  to  contract  in  opposition 
to  its  provisions."  New  York  Life  Ins. 
Co.  V.  Cravens,  178  U.  S.  389,  399,  44  L. 
Ed.  1116.  See,  to  the  same  effect,  Knox- 
ville  Iron  Co.  v.  Harbison,  183  U.  S.  13, 
21,  46  L.  Ed.  55;  Hancock  Mut.  Life  Ins. 
Co.  V.  Warren,  181  U.  S.  73,  76,  45  L  Ed. 
755. 

72.  Enforcement  of  mortgae;e. — Roval 
Ins.  Co.  V.  Miller,  199  U.  S.  353,  50  L  Ed. 
220. 

The  existence  of  a  summary  remedy  to 
enforce  a  mortgage,  known  in  the  Spanish 
law  as  via  executiva  does  not  prevent  the 
creditor,  if  he  elect  so  to  do  from  pro- 
ceeding, via  ordinaria,  to  obtain  judicially 
a  decree  recognizing  his  right  of  mort- 
gage on  the  insurance  money  and  enforc- 
ing pavment  of  the  amount.  Roval  Ins. 
Co.  V.  'Miller,  199  U.  S.  353,  354,  50  L  Ed. 
226. 

'iZ.  Carrier  insuring  goods  accepted  for 
transportation. — California  Ins.  Co.  v. 
Union  Compress  Co.,  133  U.  S.  387,  423, 
33  L   Ed.  730. 

74.  Double  insurance. — Thurston  v. 
Koch,  4  Dall.  348,  1  L.  Ed.  862. 
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with  the  kind  of  business  in  question,  is  admissible  to  show  that  the  insured 
had   overvakied  the  property   destroyedJ^ 

Day-Book,  Ledger,  etc. — In  a  suit  against  an  insurance  company  for  the 
A'-alue  of  goods  lost  in  the  burning  of  a  store,  day-books  and  ledgers,  whose  cor- 
rectness as  showing  the  amount  and  value  of  the  goods  is  testified  to  by  the  per- 
son proving  them,  are,  in  connection  with  his  testimony,  competent  evidence, 
though  they  would  not  be  so  by  themselves,  to  show  such  valueJ^ 

Secondary  Evidence. — Its  correctness  being  assumed,  an  abstract  of  papers, 
^tc,  burnt  in  the  fire  is  good  as  secondary  evidence. '^'^ 

N.  Notice  and  Proofs  of  Loss  or  Death — 1.  Np;ce:ssity  and  Sufficiency 
— a.  Effect  of^  Requirement. — Policies  of  fire  insurance  usually  contain  stipula- 
tions that  the  insured  shall  give  notice  of  a  loss  and  furnish  proofs  thereof  within 
a  brief  period  after  the  fire,'^  and  if  such  notice  and  proofs  have  not  been  given 
in  the  time  designated  or  have  not  been  waived,  the  insurers  are  not  liable.'''^ 

b.  E.vamination  of  Assured  under  Oath. — Under  a  policy  by  which  the  as- 
sured after  furnishing  proof  of  loss  is  bound,  if  required,  to  submit  to  an  exam- 
ination under  oath,  the  examination  contemplated  relates  to  matters  pertinent 
to  the  loss  and  the  assured  cannot  be  compelled  to  answer  questions  which  have 
no  legitimate  bearing  upon  that  question,  as,  for  instance,  questions  as  to  a 
compromise  with  other  insurers  against  whom  the  assured  had  claims.^*^ 


75.  Evidence. — On  a  suit  on  a  policy  of 
insurance  against  loss  of  a  stock  of  gro- 
ceries in  process  of  retail  sale,  by  fire,  it 
is  competent,  in  the  absence  of  trust- 
worthy books  and  of  specific  evidence  by 
persons  other  than  the  plaintiffs  them- 
selves, to  show  by  witnesses  in  the  town 
where  the  fire  occurred,  engaged  in  the 
same  business  with  the  plaintiffs,  and 
whose  annual  sales  were  as  large,  that 
:grocery  merchants  in  that  city  for  the  six 
years  prior  to  the  fire  had  not  carried, 
or  had  on  hand  at  any  one  time,  more 
than  one-fifth  of  their  annual  aggregate 
sales,  and  that  this  was  the  case  on  the 
day  the  fire  occurred.  In  other  words,  to 
show  by  the  general  course  of  trade  in 
that  branch  of  business  in  the  town  that 
the  plaintiffs'  loss  could  not  have  ex- 
ceeded $24,000,  if  their  sales  during  the 
year  amounted  to  only  $120,000.  Insur- 
ance Co.  t/.  Weide,  11  Wall.  438,  20  L.  Ed. 
197. 

But  the  witness  can  testify  only  to  his 
personal  experience  on  the  subject.  He 
cannot  be' asked  what  "the  course  of 
trade"  was  in  regard  to  this  particular 
"business.  Insurance  Co.  v.  Weide,  11 
Wall.   438,   20   L.    Ed.    197. 

76.  Insurance  Co.  v.  Weide,  9  Wall. 
■677,  19  L.   Ed.   810. 

77.  Insurance  Co.  v.  Weide,  9  Wall.  677, 
19   L.   Ed.   810. 

"It  was  heM  in  Insurance  Companies  v. 
Weides,  14  Wall.  375,  380,  20  L.  Ed.  894. 
that  a  statement  in  figures  of  the  value  of 
•certain  merchandise  destroyed  by  fire, 
which  statement  professed  to  be  a  copy 
of  another  statement  contained  in  a  book, 
itself  destroyed  in  the  fire,  accompanied 
"by  proof  that  on  a  certain  day  the  witness 
took  a  correct  inventory  of  the  mer- 
chandise, and  that  it  was  correctly  re- 
-duced  to  writing  by  one  of  them  and 
•entered    in    the    volume    burnt,    and    that 


what  was  ofifered  was  a  correct  copy,  was 
admissible  in  evidence  in  a  suit  against 
the  insurance  company  to  fix  the  value  of 
the  merchandise  burnt,  though  there  was 
no  independent  recollection  by  the  wit- 
ness of  the  value  stated."  Bates  v. 
Preble,  151  U.  S.  149,  155,  38  L.  Ed.  106. 
See  the  titles  BEST  AND  SECONDARY 
EVIDENCE,  vol.  3,  p.  216;  DOCUMEN- 
TARY   EVIDENCE,  vol.    5,   p.   463. 

78.  Effect  of  requirement.— Express  Co. 
V.  Caldwell,  21  Wall.  264,  .269,  22  L.  Ed. 
556;  Riddlesbarger  v.  Hartford  Ins.  Co., 
7  Wall.   386,  19   L.   Ed.   257. 

"Such  conditions  have  always  been  con- 
sidered reasonable,  because  they  give  the 
insurers  an  opportunity  of  inquiring  into 
the  circumstances  and  amount  of  the  loss, 
at  a  time  when  inquiry  may  be  of  service." 
Express  Co.  v.  Caldwell,  21  Wall.  264,  269, 
22  L.   Ed.  556. 

79.  Express  Co.  v.  Caldwell,  21  Wall. 
264,  265,  22  L.  Ed.  556;  Riddlesbarger  v. 
Hartford  Ins.  Co.,  7  Wall.  386,  19  E.  Ed. 
257. 

"The  conditions  in  policies  requiring  no- 
tice of  the  loss  to  be  given,  and  proofs  of 
the  amount  to  be  furnished  the  insurers 
within  certain  prescribed  periods,  must  be 
strictly  complied  with  to  enable  the  as- 
sured to  recover."  Riddlesbarger  v.  Hart- 
ford Ins.  Co.,  7  Wall.  386,  390,  19  L.  Ed. 
257. 

80.  Examination  of  assured  under  oath. 
— Insurance  Companies  v.  Weides,  14 
Wall.  375,  20  L.  Ed.  894. 

Questions  as  to  terms  of  settlement 
with  other  underv/riters. — Under  a  policy 
one  of  whose  conditions  is  that  in  case  of 
loss  the  assured,  after  furnishing  evidence 
of  his  loss,  shall  submit  to  an  examina- 
tion under  oath,  and  until  such  examina- 
tion should  be  permitted,  no  loss  should 
be  paid,  held  that  the  insurers  could  not, 
as  a  condition  of  recovery,  compel  the  as- 


188 


INSURANCE. 


c.  Affidavit  of  Assured. — A  policy  of  insurance  may  require  an  afifidavit  by 
the  insured  as  to  the  time,  amount,  circumstances,  etc.,  of  the  loss  to  accompany 
the  proof  that  a  loss  had  occurred ;  such  condition  should  not  be  so  interpreted 
as  to  defeat  justice. ^^ 

d.  Certificate  of  Magistrate,  etc. — A  stipulation  that  the  insured  shall  procure 
by  a  certificate  "under  the  hand  of  a  magistrate,"  etc.,  "not  concerned  in  such 
loss,"  etc.,  "importing  that  they  are  acquainted  with  the  character  and  circum- 
stances of  the  person  insured,"  etc.,  must  be  complied  with.^^ 


sured  to  answer  questions  as  to  the  sum 
per  cent  of  claim  for  which  he  had  set- 
tled with  other  parties  insuring  him.  In- 
surance Companies  v.  Weides,  14  Wall. 
37:-),   20   L.    Ed.   894. 

Fraudulent  false  swearing. — Under  a 
policy,  one  of  whose  conditions  is  that 
fraud  or  false  swearing  on  the  part  of  the 
assured  in  an  examination  which,  by  the 
terms  of  the  policy,  he  was  bound  to  sub- 
mit to  on  a  claim  by  him  for  loss,  whether 
there  has  been  such  fraud  or  false  swear- 
ing is  a  matter  for  the  jury  to  determine. 
Insurance  Companies  v.  Weides,  14  Wall. 
37-,,  20   L.   Ed.  894. 

Under  a  clause  of  a  policy  of  fire  in- 
surance requiring  the  assured  to  submit 
himself  to  an  examination  under  oath,  to 
be  reduced  to  writing,  and  providing  that 
fraud  or  false  swearing  should  forfeit  the 
policy,  a  false  answer  as  to  any  matter 
of  fact  material  to  the  inquiry,  knowingly 
and  willfully  made,  with  intent  to  deceive 
the  insurer,  would  be  fraudulent  and  the 
intention  to  deceive  the  insurer  would  be 
necessarily  implied.  Claflin  zi.  Common- 
wealth Ins.  Co.,  110  U.  S.  81,  94,  28  L. 
Ed.   76. 

Under  a  clause  of  a  policy  of  fire  in- 
surance requiring  the  assured  to  submit 
himself  to  an  examination  under  oath  and 
providing  that  fraud  or  false  swearing 
shall  forfeit  the  policy,  false  statements 
by  the  assured,  on  the  examination  after  a 
loss  intended  to  conceal  the  truth  as  to 
the  circumstances  of  his  purchase  of  the 
insured  property,  including  the  amount  of 
the  price  paid  and  in  what  manner  pay- 
ment was  made,  although  the  purpose  of 
the  insured  in  making  these  false  state- 
ments was  not  to  deceive  and  defraud  the 
insurance  company  but  to  prevent  an  ex- 
posure of  a  false  statement  previously 
made  to  a  commercial  agency  in  order  to 
enhance  his  credit,  constitute  an  at- 
tempted fraud  by  false  swearing  which  is 
a  breach  of  the  condition  of  the  policy 
and  a  bar  to  a  recovery  of  the  insurance. 
Claflin  V.  Commonwealth  Ins.  Co.,  110  U. 
S  81,  96,  28  L.  Ed.  76.  See  the  title 
FPAUD  AND  DECEIT,  vol.  6,  p.  394. 

81.  Affidavit  of  assured. — Insurance 
Companies  v.  Boykin.  12  Wall.  433,  20  L. 
Ed.   442. 

Insanity  of  insured. — Insanity  is  a  suffi- 
cient excuse  for  faibire  to  complv  with 
a  condition  of  a  policy  of  insurance  re- 
quiring an  affidavit  bv  the  insured  of  the 
time,  amount  and  circumstances  of  the 
loss  to  accompany  proof  that  a  los=   had 


occurred.  Insurance  Companies  v.  Boy- 
kin,  12  Wall.  433,  20  L.  Ed.  442. 

If  an  affidavit  by  the  insured  of  the 
time,  amount,  and  circumstances  of  the 
loss,  accompanying  proof  that  a  loss  had 
occurred,  made  while  he  was  insane,  con- 
tains the  necessary  information  as  to  the 
time,  amount  and  circumstances  of  the 
loss,  it  is  sufficient  although  the  insured 
was  insane  when  it  was  made.  If  the  af- 
fidavit contains  something  more  which 
was  the  result  of  insanity,  that  does  not 
vitiate  what  is  well  and  truly  stated  in 
the  affidavit.  Insurance  Companies  v. 
Boykin,  12  Wall.  433,  20  L.   Ed.  442. 

82.  Certificate  of  magistrate,  etc. — Co- 
lumbia Ins.  Co.  V.  Lawrence,  10  Pet.  507, 
510,  9  L.  Ed.  512;  Columbian  Ins.  Co.  v. 
Lawrence,  2  Pet.  25,  26,  7  L.  Ed.  335. 

One  of  the  fundamental  rules  of  an  in- 
surance company,  insuring  against  loss  by 
fire,  provided,  that  any  persons  insured, 
sustaining  a  loss  by  fire,  "shall,  as  soon 
as  possible  thereafter,  deliver  in  as  par- 
ticular an  account  of  their  loss  or  damage, 
signed  with  their  own  hands,  as  the  na- 
ture of  the  case  will  admit  of,  and  make 
proof,"  etc.,  "and  shall  procure  a  cer- 
tificate, under  the  hand  of  a  magistrate," 
etc.,  "not  concerned  in  such  loss,"  etc., 
"importing  that  they  are  acquainted  with 
the  character  and  circumstances  of  the 
persons  insured,"  etc.;  "and  until  such 
affidavit  and  certificate  are  produced,  the 
less  claimed  shall  not  be  payable,"  etc. 
Held,  that  the  words,  "as  soon  as  pos- 
sible," could  not  be  drawn  down  to  fix 
the  construction  of  the  clause  respecting 
the  certificate;  the  true  intent  and  mean- 
ing of  it  is,  that  the  certificate  must  be 
procured  within  a  reasonable  time  after 
the  loss;  it  would  be  a  most  inconvenient 
course,  to  adopt  a  different  construction, 
not  required  by  the  terms  of  the  clause 
or  the  context;  as  it  would  make  the  ma- 
terial inquiry,  not  the  production  of  the 
certificate,  but  the  possible  diligence  in 
procuring  it.  The  assured  is  not  entitled  to 
receive  or  to  sue  for  the  loss,  until  the 
certificate  is  obtained;  for  it  is  a  condi- 
tion precedent  to  his  right  of  action;  the 
language  is,  "and  vmtil  such  affidavit  and 
certificate  are  produced,  the  loss  claimed 
shall  not  be  payable;"  and  besides,  in  the 
body  of  the  policy  it  is  expressly  provided, 
"such  loss  and  damage  as  the  assured  shall 
be  entitled  to  receive  by  virtue  of  the 
policy,  shall  be  paid  within  sixty  days 
after  notice  and  proof  thereof  made  by 
the   assured,   in   conformity  to  the  condi- 
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e.  Production  of  Bills,  Inventories,  etc.,  and  Copies  Thereof. — A  stipulation  in 
a  policy  of  fire  insurance  for  the  production  of  all  bills  and  invoices  or  of  certi- 
fied copies  of  all  the  originals  which  had  been  lost,  must  be  complied  with.^^ 

f.  Proof  That  Loss  Independent  of  Excepted  Cause. — A  condition  that  proof 
must  be  furnished,  showing  that  the  loss  was  not  occasioned  by  a  cause  which 
was  excepted  from  the  risk,  must  be  complied  with.^'* 

g.  Disclosure  of  Defenses  to  Suit  on  Policy. — A  fact,  disclosed  by  the  proofs 
of  the  death  of  the  insured  furnished  to  the  company,  which  might  be  set  up  as 
a  defense  to  a  suit  on  the  policy,  does  not  derogate  from  their  sufficiency,  nor 
bar  the  bringing  of  such  suit.^-'' 

h.  Questions  of  Fact. — All  questions  concerning  the  failure  to  make  the  due 


tions  of  the  company,  subjoined  to  the 
policy."  So  that  it  is  manifest,  that  the 
assured  could  not  be  entitled  to  maintain 
any  action,  until  he  had  furnished  all  the 
preliminary  proofs;  the  delay  is  not  in- 
jurious to  the  company,  but  solely  to  the 
assured,  by  depriving  him  of  his  right  to 
judgment,  until  it  is  procured.  Columbia 
Ins.  Co.  V.  Lawrence,  10  Pet  507,  9  L. 
Ed.  512. 

"We  do  not  think  the  assured  can  be 
presumed  ignorant  of  the  standing  usage 
of  the  office,  to  which  he  applied  for  in- 
surance; or  be  admitted  to  found  upon 
that  ignorance  a  claim  to  exemption  from 
the  necessity  of  producing  a  document  re- 
quired by  the  policy,  as«  indispensable  to 
his  demand  of  payment  for  his  loss."  Co- 
lumbian Ins.  Co.  V.  Lawrence,  2  Pet.  25, 
54,  7  _L.   Ed.  335. 

Waiver — What  constitutes  unreasonable 
delay. — See  post,  "Receipt  of  Proofs  with- 
out  Question,"   IV,   N,  2,   c. 

83.  Production  of  bill,  inventories,  etc., 
and  copies  thereof. — Under  a  policy,  one 
of  whose  conditions  is  that  in  case  of  loss 
the  assured  should  produce  "certified 
copies"  of  all  bills  and  invoices,  the  origi- 
nals of  which  had  been  lost,  and  exhibit 
the  same  for  examination  to  any  person 
named  by  the  insurers,  and  that  until  the 
proofs,  declarations,  and  certificates  were 
produced  and  examinations  and  appraisals 
permitted,  the  loss  should  not  be  payable, 
held,  in  the  absence  of  proof  when  the  in- 
sured was  requested  to  produce  duplicate 
bills  of  pitrchase — whether  before  the 
coinmencement  of  the  action  or  after- 
wards, and  of  proof  whether  there  was 
neglect  or  refusal  of  the  insured  to  com- 
ply— that  the  insurers,  even  though  they 
gave  proof  tending  to  show  that  the  in- 
sured were  requested  to  produce  dupli- 
cate invoices,  could  not  properly  ask  an 
instruction  that  if  the  jury  believed  the 
assured  were  requested  by  the  insurers  to 
produce  "duplicates"  of  invoices  of  goods 
purchased  by  them,  the  originals  of 
which  were  alleged  by  them  to  be  de- 
stroyed, and  neglected  to  do  so  before 
the  commencement  of  the  action,  no  right 
to  recover  existed.  Insurance  Companies 
V.  Weides,  14  Wall.  375,  20  L  Ed.  894. 

84.  Proof  that  loss  independent  of  ex- 
cepted cause. — A  fire  insurance  policy  pro- 
vided   that    it    should    not    cover    "loss    or 


damage  by  fire  happening  during  the  ex- 
istence of  any  invasion,  foreign  enemy, 
rebellion,  insurrection,  riot,  civil  commo- 
tion, military  or  usurped  power,  or  mar- 
tial law  within  the  country  or  locality  in 
which  the  property  is  situated,  unless 
proof  be  made  to  the  satisfaction  of  the 
directors,  that  such  loss  was  not  oc- 
casioned by  or  connected  with,  but  oc- 
curred from  a  cause  or  causes  independ- 
ent of  the  existence  of  such  invasion," 
etc.  It  was  held  that  this  provision  en- 
titled the  company  to  demand,  before  be- 
ing sued,  that  proofs  be  furnished  showing 
that  the  loss  was  not  occasioned  by  or 
connected  with,  but  was  from  causes  in- 
dependent of,  such  invasion,  etc.  Royal 
Ins.  Co.  V.  Martin,  192  U.  S.  149,  162,  48 
L.    Ed.    385. 

85.  Disclosure  of  defenses  to  suit  on 
policy. — Insurance  Co.  v.  Rodel,  95  U.  S. 
232,    24    L.    Ed.    433. 

"Just  claim  of  assured." — By  a  policy 
upon  the  life  of  A,  for  the  benefit  of  his 
wife,  an  insurance  compau}'  promised  to 
pay  her  a  certain  sum,  "for  her  sole  and 
separate  use  and  benefit,  ninety  days  after 
due  notice  and  satisfactory  evidence  of 
the  death  of  the  said  A,  and  of  the  just 
claim  of  the  assured  (or  proof  of  interest, 
if  assigned  or  held  as  security),  under  this 
policy,  has  been  received  and  approved 
by  the  company."  Held,  that  the  words 
"just  claim  of  the  assured"  have  refer- 
ence to  her  claim  or  title  to  the  policy, 
and  not  to  the  justness  of  her  cause  of 
action  thereon.  Insurance  Co.  v.  Rodel, 
95   U.   S.   232,  24   L    Ed.   433. 

When,  under  the  terms  of  a  policy  of 
life  insurance,  the  representatives  of  the 
party  assured  are  to  furnish,  within  a  cer- 
tain time  after  the  death  of  the  assured, 
"due  proof  of  the  just  claim  of  the  as- 
sured"- -if  the  party  claiming  the  insur- 
ance money  have  within  the  tiuiC  fur- 
nished answers  written  out  in  the  presence 
of  the  insurer's  agent,  to  certain  printed 
questions  usually  furnished  by  the  in- 
surer, for  the  purpose  of  seeing  whether 
the  claim  is  just  or  not,  and  the  insurer 
receive  and  keep  the  questions  and  an- 
swers without  any  suggestion  that  such 
preliminary  proofs  are  insufficient,  either 
in  form  or  substance — the  court,  on  a  suit 
for  the  insurance  monev.  has  no  right  to 
determine    as    matter    of     law,      that      the 
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proofs  of  loss  required  by  the  policy,  depend  for  their  ultimate  determination 
upon  questions  of  fact.^*^ 

2.  Waiver  of  Preuminary  Proofs  and  Objections  Thereto — a.  Refusal 
to  Pay  or  Denial  of  Liability. — A  general,  absolute  refusal  to  pay  in  any  event, 
or  a  denial  by  the  company  of  all  liability  under  its  policy,  dispenses  with  the 
formal  production  proofs  of  loss  or  death  as  a  condition  of  its  liability  to  be 
sued,  and  opens  the  way  for  a  suit  by  the  assured  in  order  that  the  rights  of 
the  parties  may  be  determined  by  the  courts  according  to  the  facts  as  disclosed 
by  evidence.^^  It  was  first  so  held  in  a  case  of  fire  insurance,^*  and  afterwards 
the  same  principle  was  recognized  as  applicable  in  a  case  of  life  insurance.^*^ 

b.  Communications  between  Assured  and  Agent  of  Insurer. — Communication 
between  the  assured  and  an  agent  of  the  insurer,  who  has  authority  to  receive 


questions  and  answers  do  not  establish 
the  justice  of  the  plaintiff's  claim,  and  that 
the  plaintiff  is  not  entitled  to  a  verdict. 
Questions  and  answers  so  given  furnish 
some  evidence  that  the  claim  is  just;  and 
the  matter  is  proper  for  the  jury  even 
though  the  contents  of  the  paper  do  not 
as  yet  appear.  Life  Ins.  Co.  v.  Francisco, 
17  Wall.  672,  21  L.  Ed.  698. 

86.  Question  for  jury. — Royal  Ins.  Co. 
V.  Miller,  199  U.  S.  353,  365,  50  L.  Ed. 
226. 

87.  Waiver. — Royal  Ins.  Co.  v.  Martin, 
192  U.    S.   149,   162,  48   L-    Ed.   385. 

The  purpose  of  proofs  of  death  in  life 
insurance  and  proofs  of  loss  in  fire  in- 
surance cases  is  to  put  the  insurance  com- 
pany in  possession  of  the  facts  concern- 
ing the  death  or  loss  as  claimed  by  the 
beneficiary  or  insured  upon  which  it  is 
to  base  its  determination  as  to  making  or 
refusing  payment.  Crotty  v.  Union,  etc., 
Ins.  Co.,  144  U.  S.  621,  626,  36  L.  Ed. 
566. 

"The  preliminary  proof  of  loss  or  death 
required  by  a  policy  is  intended  for  the 
security  of  the  insurers  in  paying  the 
amount  insured."  Knickerbocker  Life 
Ins.  Co.  V.  Pendleton,  112  U.  S.  696,  28  L. 
Ed.  866. 

88.  Tayloe  v.  Merchants'  Fire  Ins.  Co., 
9  How.  390,  403,  13  L.  Ed.  187;  Royal  Ins. 
Co.  V.  Martin,  192  U.  S.  149,  162,  48  L. 
Ed.  385. 

Denial  of  all  responsibility  for  loss  by 
fire. — A  fire  insurance  policy  provided  that 
it  should  not  cover  "loss  or  damage  by 
fire  happening  during  the  existence  of  any 
invasion,  foreign  enemy,  rebellion.  _  in- 
surrection, riot,  civil  commotion,  military 
or  usurped  power,  or  martial  law  within 
the  country  or  locality  in  which  the  prop- 
erty is  situated,  unless  proof  be  made  to 
the  satisfaction  "of  the  directors,  that  such 
loss  was  not  occasioned  by  or  connected 
with,  but  occurred  from  a  cause  or  causes 
independent  of  the  existence  of  such  in- 
vasion," etc.  A  loss  by  fire  orcurred  dur- 
ing the  existence  of  a  riot.  Tlie  company 
made  no  demand  for  proofs  ^jliowing  that 
the  loss  was  not  occasioned  by  or  con- 
nected with,  but  was  from  muses  inde- 
pendent of  such  riot,  but  on  the  contrary 
assumed  that  what  occurred  in  the  lo- 
cality, at  the  time   of  the  fire  constituted 


a  riot,  which  relieved  it  from  all  liability. 
It,  therefore,  gave  notice  by  its  agents 
that  as  the  fire  and  the  destruction  of  the 
goods  "were  produced  by  a  riot,  they 
were  not  compelled  to  paj%"  and  that  "the 
policy  would  not  be  paid."  It  was  held 
that  the  company  in  effect  waived  the 
formal  production  of  proofs  that  the  los? 
was  not  occasioned  by  or  connected  with, 
but  was  from  causes  independent  of  such 
riot,  by  its  denial  of  all  responsibility 
Royal  Ins.  Co.  v.  Martin,  192  U.  S.  149. 
48    L.    Ed.    385. 

The  denial  of  having  entered  into  the 
agreement,  and  refusal  to  issue  the  policy, 
are  sufficient  groufld  upon  which  to  infer 
a  waiver  of  the  production  of  the  prelimi- 
nary proofs,  as  a  condition  of  liability. 
Tayloe  v.  Merchants'  Fire  Ins.  Co.,  9' 
How.  390,  405,  13  L.   Ed.  1S7. 

One  of  the  conditions  annexed  to  the 
policy  was  that  preliminary  proofs  of  the 
loss  should  be  furnished  to  the  company 
within  a  reasonable  time.  The  fire  oc- 
curred on  the  22d  of  December,  1844,  and 
the  preliminary  proofs  were  furnished  on 
the  24th  of  November,  1845.  This  would 
have  been  too  late,  but  that  the  company 
must  be  considered  to  have  waived  their 
being  furnished,  by  refusing  to  issue  a 
policy,  and  denying  their  responsibility  al- 
together. Tavloe  V.  Merchants'  Fire  Ins. 
Co.,  9  How.  390,  13  L.   Ed.   187. 

The  company  placed  their  resistance  to 
the  payment  of  the  loss  on  the  ground 
that  no  obligation  to  insure  the  loss  was 
ever  entered  into  by  the  company,  the 
contract  being  incomplete  at  the  time  it 
occurred.  On  this  ground  they  refused 
to  issue  the  policy,  which  would  have  im- 
posed upon  the  insured  a  strict  compli- 
ance with  its  conditions;  or  to  recognize- 
any  obligations  arising  out  of  the  arranse- 
ment  between  him  and  their  agent.  The 
objection  went  to  the  foundation  of  the 
claim,  which,  in  connection  with  the  re- 
fusal to  issue  the  policv,  superseded  the 
necessitv  of  producing  these  proofs,  as  the 
production  would  have  been  but  an  idle 
ceremony  on  the  part  of  the  insured,  in  the 
further  prosecution  of  his  right.  Tavloe 
V.  Merchants'  Fire  Ins.  Co.,  9  How.  390, 
403.   13   L.    Ed.    187. 

89.  Knickerbocker  Life  Ins.  Co.  v.  Pen- 
dleton,  112  U.   S.   696,  707,  28   L.   Ed.   866; 
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notice  and  the  final  proofs  of  loss   or  death,  may  amount  to  a  waiver  of  the 
former  production  of  such  proofs. ^"^ 

c.  Receipt  of  Proofs  without  Question. — When  an  insurance  company  receives 
proofs  of  loss  in  fire  insurance  cases  and  proofs  of  death  in  life  insurance  cases 
without  question,  it  is  an  admission  on  its  part  that  they  are  in  form  sufficient.^  ^ 

d.  Waiver  by  Agent. — See  ante,  "Communications  between  Assured  and 
Agent  of  Insurer,"  IV,  N,  2,  b. 


Iowa  Life  Ins.  Co.  v.  Lewis,  187  U.  S. 
335,  354,  47  L.  Ed.  204;  Royal  Ins.  Co.  v. 
Martin,   192   U.   S.   149,   162,  48   L-   Ed.  385. 

"If  they  (the  insurers)  refuse  to  pay  at 
all,  and  base  their  refusal  upon  some  dis- 
tinct ground  without  reference  to  the 
want  or  defect  of  the  preliminary  proof, 
the  occasion  for  it  ceases,  and  it  will  be 
deemed  to  be  waived.  And  this  can  work 
no  prejudice  to  the  insurers,  for  in  an  ac- 
tion on  the  policy  the  plaintiff  would  be 
obliged  to  prove  the  death  of  the  person 
whose  life  was  insured,  whether  the  pre- 
liminary proofs  were  exhibited  or  not." 
Knickerbocker  Life  Ins.  Co.  v.  Pendle- 
ton,  113  U.    S.   696,   710,  28   L-   Ed.   866. 

"The  charge  was  as  follows:  'As  to 
the  proof  of  loss  not  being  filed,  it  is 
conceded  notice  of  the  death  was  given. 
If,  when  that  was  done,  the  agents  of  the 
company  repudiated  all  liability,  and  in- 
formed the  parties  that  the  policy  had 
lapsed,  then  no  proof  of  loss  was  required 
by  them,  and  the  failure  to  file  it  cannot 
alter  the  case.'  We  think  that  there  was 
no  error  in  this  instruction.  The  weight 
of  authority  is  in  favor  of  the  rule,  that  a 
distinct  denial  of  liability  and  refusal  to 
pay,  on  the  ground  that  there  is  no  con- 
tract, or  that  there  is  no  liability,  is  a 
waiver  of  the  condition  requiring  proof 
of  the  loss  or  death.  It  is  equivalent  to 
a  declaration  that  they  will  not  pay, 
though  the  proof  be  furnished.  Tayloe  v. 
■Merchants'  Fire  Ins.  Co.,  9  How.  390,  403, 
13  L.  Ed.  187."  Knickerbocker  Life  Ins. 
Co.  V.  Pendleton,  113  U.  S.  696,  709,  28 
L.  Ed.  866. 

The  petition  set  forth  the  death  of  the 
insured  and  averred  that  the  company  was 
immediately  notified  thereof,  and  that  due 
proof  of  the  death,  "made  under  the 
forms  and  directions  of  said  insurance 
company,  were  duly  forwarded  and  their 
receipt  acknowledged  by  said  company." 
The  company  answered  the  petition,  de- 
nying "all  and  singular  the  facts  and  alle- 
gations therein  contained,  so  far  as  the 
same  may  have  a  tendency  to  give  said 
plaintiff  any  right,  or  cause  of  action 
against  respondent,"  and  then  averring 
that  the  insurance  at  the  date  of  the  ap- 
plication for  insurance  and  of  the  policy. 
"was,  and  continued  up  to  the  time  of  his 
death  to  be,  so  far  intemperate  as  to  im- 
pair his  health  and  shatter  his  constitu- 
tion;" etc.  No  direct  issue  was  made 
unon  the  fact  of  notice  and  proof,  but  the 
whole  effort  was  to  show  that,  notwith- 
standine  such  notice  and  nroof,  the  plain- 
tiffs coidd  not  recover.  It  was  held  that 
under  the   issues   made   by  the  pleadings, 


It  was  not  necessary  for  the  plaintiffs,  be- 
fore they  could  recover,  to  show  by  evi- 
dence that  they  had  notified  the  company 
of  the  death  of  the  insured  and  made  the 
necessary  preliminary  proofs  required  by 
the  policy  before  the  suit  was  begun. 
Knickerbocker  Life  Ins.  Co.  v.  Schneider, 
131  U.  S.,  appx.  clxxii,  clxxiii,  25  L.  Ed. 
694.     . 

90.  Where,  throughout  the  transaction, 
a  life  insurance  company  treats  a  local 
agent  as  its  agent  for  the  purpose  of  re- 
ceivmg  notice  and  the  final  proofs  of 
death  of  the  insured,  it  is,  with  regard  to 
such  notice,  bound  by  what  he  did,  and 
may  be  held  to  have  waived  the  conditions 
of  the  policy  requiring  written  notice  and 
proofs  to  the  company  itself  within  a 
stipulated  time.  Travellers'  Ins.  Co  v. 
Edwards,  122  U.  S.  457,  468,  30  L  Ed. 
1178. 

Waiver  of  preliminary  proof  of  loss  un- 
der a  fire  policy  is  not  to  be  inferred  from 
communication  between  the  insurer's 
agent  and  the  insured  respecting  objec- 
tions to  the  claim  and  a  report  of  the  in- 
surer's council  advising  resistance  to  such 
claim.  Columbian  Ins.  Co.  v  Lawrence, 
2    Pet.    1t>.   51,   7   L.    Ed.   335. 

91.  Waiver  of  objections  as  a  suffi- 
ciency.— Crotty  V.  Union,  etc.,  Ins.  Co., 
144  U.  S.  621,  626,  36  L.   Ed.  556. 

In  Columbian  Ins.  Co.  v.  Lawrence,  2 
Pet.  25,  7  L.  Ed.  335,  an  objection  was 
taken,  on  the  trial,  "to  the  sufficiency  of 
the  preliminary  proofs,  on  the  ground 
that  the  certificate  of  the  magistrate  was 
not  in  conformity  with  the  ninth  article 
of  the  conditions.  The  particular  objec- 
tion had  not  been  taken  by  the  company 
when  the  proofs  were  furnished,  although 
several  others  had  been,  to  their  liability; 
and  the  court  left  to  the  jury  the  ques- 
tion, among  others,  whether  the  com- 
pany had  not  thereby  waived  the  objec- 
tion to  the  sufificiencv  of  the  certificate. 
The  plaintiff  recovered;  and  on  the  motion 
for  a  new  trial,  among  other  grounds  as- 
sijined  for  granting  it,  was  this  instruction 
of  the  court.  _  It  was  held  that  there  was 
no  evidenre  in  the  ca=e  from  which  the 
jiTv  could  properly  infer  a  waiver.  The 
preliminary  proofs  had  been  presented  to 
tlie  company  on  the  16th  of  February, 
1824,  soon  after  the  loss.  The  suit  was 
discontinued,  and  a  new  certificate  pro- 
cured from  the  magistrate  correcting  the 
defects  in  the  first,  and  furnished  to  the 
company,  on  the  14th  of  February,  1829, 
five  years  after  the  first  had  been  de- 
livered. A  new  suit  was  brous'ht.  and  the 
case  as  reported  the  second  time  will  be 
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e.  Question  of  Fact. — It  is  a  question  for  the  jury  whether  furnishing  pre- 
liminary proof  of  loss  was  waived  by  the  insurers  or  by  their  authorized  agent, 
if  there   is  any  evidence  of  waiver  to  be  submitted  to  them.^^ 

f.  Evidence. — A  waiver  may  be  proved  indirectly  by  circumstances  as  well 
as  by   direct   testimony. ^^ 

3.  Effect  of  vStatements  in  Proofs — a.  When  Received  v.-ithout  Question. 
— The  fact  that  the  proofs  of  death  were  received  by  the  insurance  company 
without  question  is  not  an  admission  on  its  part  of  the  truth  of  all  the  matters 
stated  therein.^^ 


found  in  10  Pet.  507.  On  the  second  trial 
the  objection  was  taken  that  the  certifi- 
cate had  not  been  produced  within  a  rea- 
sonable time  after  the  loss;  but  the  court 
held  otherwise,  placing  their  decision 
upon  the  ground,  that  the  laches  were  not 
properly  imputable  to  the  insured,  but  to 
the  company,  on  account  of  their  neglect 
to  give  notice  of  the  defect  when  the  first 
certificate  was  presented,  and  of  the  mis- 
taken confidence  which  the  party  had 
placed  in  them.  The  court  say:  'If  the 
company  had  contemplated  the  objection, 
it  would  have  been  but  ordinary  fair-deal- 
ing to  have  apprised  the  plaintiff  of  it; 
for  it  was  then  obvious  that  the  defect 
might  have  been  immediately  supplied; 
as  it  was,  the  company,  unintentionally  it 
may  be,  by  their  silence  misled  him.' " 
Tayloe  7'.  Merchants'  Fire  Ins.  Co.,  9 
How.  390,  40.3,  13  L.  Ed.  187. 

In  Tavloe  v.  Merchants'  Fire  Ins.  Co., 
9  How.  '390,  404,  13  L.  Ed.  187,  in  refer- 
ence to  Columbian  Ins.  Co.  v.  Lawrence, 
2  Pet.  25.  7  L.  Ed.  335,  the  court  say:  "It 
is  manifest,  on  an  examination  of  the 
two  cases,  that  the  doctrine  of  the  first, 
on  this  point  of  waiver,  was  virtually 
overruled;  for,  if  maintained  in  the  second, 
it  would  have  upheld  the  ruling  at  the  cir- 
cuit in  the  first.  The  reason  given  in  sup- 
port of  the  corrected  certificate  procured 
and  furnished  some  five  years  after  the 
loss,  are  cogent  and  unanswerable  in 
favor  of  the  position,  that  the  conduct  of 
the  company  in  not  objecting  to  the  de- 
fect in  the  first  one,  at  the  time  it  was 
furnished,  operated  to  mislead  the  partv, 
and  should  have  been  regarded  as  a 
waiver  of  the  objection."  See  ante,  "Cer- 
tificate of  Magistrate,  etc.."  IV,  N,  1.  d. 

92.  Home  Ins.  Co.  v.  Baltimore  Ware- 
house Co.,  93  U.  S.  527,  546,  23  L.  Ed. 
S63. 

93,  Evidence. — Home  Ins.  Co.  v.  Bal- 
timore Warehouse  Co.,  93  U.  S.  527,  546, 
23  L.   Ed.  868. 

"The  defendants  were  an  insurance 
com.pany  of  the  state  of  New  York.  By 
the  act  of  the  Maryland  leeislature.  which 
empowered  them  to  do  btisine'Js  in  Marv- 
land,  the  agent  of  the  company  was  re- 
quired to  have  authority  'from  the  parent 
office  or  offices  to  settle  losses,  without 
the  interference  of  the  officer  or  officers 
of  the  said  parent  office  or  offices.'  Mr. 
Coale  was  their  agent,  and  clothed  with 
such  authority.  He  could.  therefore, 
waive    the    presentation     of     preliminary 


proofs,  and  his  waiver  was  binding  on  his 
principals.  *  *  *  if,  after  the  time  for  pre- 
senting preliminary  proofs  had  gone  by, 
Mr.  Coale  acted  and  spoke  as  if  they  had 
been  presented  in  season;  if,  while  resist- 
ing the  claim  upon  his  company,  he  placed 
his  objections  entirely  upon  other  grounds, 
and  never  alluded  to  any  failure  of  the 
plaintiffs  to  exhibit  preliminary  proofs 
until  those  other  grounds  were  apparently 
swept  away;  if,  after  making  a  pa3'ment 
for  a  loss  of  twenty-four  bales  of  cotton, 
and  after  he  was  notified  that  the  policy 
would  be  retained  in  order  to  assert  after- 
wards other  claims  upon  it,  he  expressly 
waived  another  one  of  its  conditions,  for 
the  purpose  of  giving  to  the  plaintiffs  a 
continuing  right  to  bring  a  suit — the  jury 
might  well  have  inferred  that  the  condi- 
tion of  giving  notice  of  the  loss  and  mak- 
ing preliminary  proof  had  been  waived. 
Such  conduct  on  his  part  was  consistent 
with  a  conclusion  that  such  a  waiver  had 
been  made."  Home  Ins.  Co.  v.  Baltimore 
Warehouse  Co..  93  U.  S.  527,  546,  23  L. 
Ed.   868. 

94.  When  received  without  question.^ 
Crotty  r.  Union,  etc..  Ins.  Co.,  144  U.  S. 
621,  626,  36  L.  Ed  566,  distinguishing  Life 
Ins.  Co.  V.  Francisco,  17  Wall.  672,  21  L. 
Ed.  698. 

A  blank,  which  was  furnished  to  the 
plaintiff  by  the  company,  and  upon  which 
he  prepared  the  statements,  contained  this 
notice:  "This  blank  is  furnished  (upon 
application)  for  the  convenience  and  as- 
sistance of  the  representatives  of  the  in- 
sured, and  the  company  reserves  the  right 
to  consider  and  determine  the  question 
of  its  liability  under  any  policy  without 
prejudice  or  presumption  by  reason  of 
the  delivery  hereof."  It  was  held  that 
the  party  had  full  information  in  advance 
that  the  company's  right  to  challenge  its 
liability  would  not  be  in  any  manner  prej- 
udiced by  the  receipt  of  these  proofs  of 
death,  or  any  statements  therein.  Crotty 
r.  Union,  etc.,  Ins.  Co.,  144  U.  S.  621,  627. 
36  L.  Ed.  566. 

The  fact  that,  in  the  blank  the  com- 
pany prepared  and  sent  to  be  filled  out, 
"it  asked  many  questions  which  were  an- 
swered by  the  claimant,*  and  the  proofs 
thus  made  were  received  without  objec- 
tion, did  not  prevent  the  company  from 
challenging  in  court  the  truth  of  any  fact 
stated  therein  essential  to  the  plaintiffs 
right  of  recovery,  and  did  not  amount  to 
an  admission   on   its  part  respecting  such 
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b.  As  Biidence  against  Insured. — The  proofs  of  death  are  proper  evidence  in 
the  case,  but  by  no  means  conclusive.''^  A  beneficiary  in  a  life  insurance  policy 
is  not  estopped  from  proving  that  the  death  of  the  insured  was  not  caused  by 
suicide  by  a  statement  in  the  proofs  of  loss  that  the  deceased  came  to  his  death 
by  suicide  if  made  under  a  misapprehension  of  the  facts  f*^  nor  that  a  state- 
ment of  the  age  of  the  deceased  accompanying  such  proofs,  and  differing  from 
that  made  in  the  application,  is  erroneous. ^^* 

c.  As  Ezndcnce  for  Insured  or  Beneficiary. — Statements  in  proof  of  death  are 
not  evidence  in   favor  of  the  assured.^^ 


fact.  The  case  of  Life  Ins.  Co.  v.  Fran- 
cisco, 17  Wall.  672,  21  L.  Ed.  698,  is  cited 
by  plaintiff  as  authority  for  a  contrary 
view.  There  is  perhaps  a  sentence  or  two 
in  the  opinion  which,  detached  from  the 
rest,  and  considered  apart  from  the  facts 
of  the  case,  might  justify  the  claim  of 
plaintifif.  That  was  a  suit  on  a  contract 
of  life  insurance.  The  insured  died  be- 
fore the  policy  was  actually  issued.  If 
it  had  been  issued  it  would  have  contained 
a  stipulation  that  'payment  of  the  loss 
would  be  made  within  ninety  days  after 
notice  of  the  death,  and  due  proof  of  the 
just  claim  of  the  assured.'  The  bene- 
ficiary was  the  wife  of  the  insured.  On 
the  trial  the  plaintifif  offered  evidence  to 
prove  the  contract  and  the  death  of  her 
husband;  that  she  had  filled  up  in  the 
presence  of  the  company's  agent  the 
blank  forms  which  it  had  furnished,  and 
which  were  always  used  in  making  proofs 
of  death;  and  that  he  had  received  with- 
out objection  and  retained  them;  but 
offered  no  evidence  as  to  the  contents 
of  those  papers.  She  rested  her  case 
upon  this  testimony,  and  the  court  re- 
fused an  instruction  that  she  could  not 
recover.  This  court  held  that  such  in- 
struction was  properly  refused.  *  *  * 
Proof  of  the  contract  and  of  her  husband's 
death  established  the  fact  of  her  right  to 
recover,  unless  she  had  failed  to  furnish 
due  proofs  of  her  just  claims;  but  as 
the  company  received  them  without  ob- 
jection, and  did  not  return  them  for 
correction,  it  was  properly  held  that  they 
were  sufficient.  All  that  was  in  fact  de- 
termined was  that  if  the  proofs  were 
retained  without  objection  the  court  could 
not  declare  them  insufficient."  Crolty  v. 
Union,  etc.,  Ins.  Co.,  144  U.  S.  621,  626, 
36  L.  Ed.  566. 

95.  As  evidence  against  insured. — Home 
Benefit  Ass'n  v.  Sargent,  142  U.  S-  691, 
694,  35  L.  Ed.  1160. 

The  preliminary  proofs  presented  to  an 
insurance  company,  in  compliance  with 
the  condition  of  its  policy  of  insurance, 
are  admissible  as  prima  facie  evidence  of 
the  facts  stated  therein,  against  the  in- 
sured and  on  behalf  of  the  company.  In- 
surance Co.  V.  Newton,  22  Wall.  32,  22 
L.  Ed.  793;  Insurance  Co.  v.  Higgin- 
botham.  95  U.  S.  3S0,  24  L.  Ed.  499. 

Preliminary     proofs     presented     in     the 

name  of  the  beneficiary   and  by  his  agent    in 

the   matter,   and  constituting  the   essential 

preliminary   to   his    action,    must   stand    as 
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his  acts,  and  the  representations  made 
therein  must  be  taken  as  true  until  at 
least  some  mistake  is  shown  to  have  oc- 
curred in  them.  Insurance  Co.  v.  Newton, 
22  Wall.  32,  37,  22  L.  Ed.  793;  Insurance 
Co.  V.  Higginbotham,  95  U.  S.  380,  24  L. 
Ed.   499. 

In  Insurance  Co.  •».  Newton,  22  Wall. 
32,  22  L.  Ed.  793,  an  agent  of  the  insur- 
ance company  stated  that  the  proofs  were 
sufficient  to  show  the  death  of  the  insured, 
but  that  they  showed  that  he  committed 
suicide.  It  was  held  that  the  whole  ad- 
mission must  to  taken  together.  Where 
the  party  or  her  agent  stated  in  the  pre- 
liminary proofs  that  the  deceased  had 
committed  suicide,  furnishing  the  verdict 
of  a  coroner's  jury  to  that  effect,  and  where 
the  narration  of  the  manner  of  the  death 
of  the  deceased  was  so  interwoven  with 
the  death  of  the  deceased  that  the  two 
things  were  inseparable,  it  was  held  that 
the  whole  was  competent  to  go  before 
the  jury.  Insurance  Co.  v.  Higginbotham, 
95  U.  S.  380,  390,  24  L-   Ed.   499. 

If  sufficient  to  establish  the  fact  of  the 
death  of  the  insured,  it  was  also  sufficient 
to  show  the  manner  of  his  death.  Insur- 
ance Co.  V.  Newton,  22  Wall.  32,  22  L.  Ed. 
793. 

96.  Supreme  Lodge  K.  of  P.  v.  Beck,  181 
U.  S.  49,  56,  45  L.  Ed.  741. 

Statements  and  opinions  contained  in 
the  proofs  of  death  as  to  the  cause  of  the 
insured's  death,  based  on  hearsay,  do  not 
estop  the  plaintiff  in  an  action  on  a  policy 
of  life  insurance  from  claiming  that  the 
insured's  death  was  caused  otherwise  than 
therein  stated.  The  plaintiff  is  not  es- 
topped thereby  as  a  matter  of  law.  Home 
Benefit  Ass'n  v.  Sargent,  142  U.  S.  691, 
699,   35   L.    Ed.    1160. 

96a.  Age  of  assured. — Where  it  is  not  a 
condition  of  a  policy  of  life  insurance 
that  a  statement  of  the  age  of  the  in- 
sured should  accompany  the  proofs  of 
his  death,  the  party  for  whose  benefit  the 
insurance  was  effected,  although  no  pre- 
vious notice  was  given  to  the  insurers 
that  such  evidence  would  be  offered,  is 
not  estopped  from  proving  at  the  trial 
of  a  suit  on  the  policy  that  a  statement_  of 
the  age  of  the  deceased  accompanying 
such  proofs,  and  differing  from  that  made 
in  the  application,  is  erroneous.  Connecti- 
cut Mut.  Life  Ins.  Co.  v.  Schwenk,  94  U. 
S.    593,   24    L.    Ed.   294. 

97.  As  evidence  for  insured  or  benefici- 
ary.— Crotty   V.    Union,   etc.,   Ins.    Co.,   144 
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4.  Correction  and  Amendment. — It  has  repeatedly  been  held  that  errors  and 
omissions  in  the  proofs  of  loss  furnished  to  insurers,  in  cases  of  fire  insurance, 
may  be  corrected  or  supplied  at  the  trial."^  The  principal  is  recognized  as  ap- 
plicable in  cases  of  life  insurance/-"^ 

0.  Adjustment  and  Settlement  of  Loss — 1.  Authority  of  Agent  or 
Officer  of  Company. — A  general  agent^  or  the  secretary  of  an  insurance  com- 
pany, is  not  clothed  with  auUionty  to  bind  the  company  by  whatever  arrangcmeni 
he  should  make  with  an  assured  respecting  the  adjustment  of  a  loss.  His  au- 
thority as  secretary  does  not  clothe  him  with  any  such  power. - 

2.  Discrimination  of  Damages  from  Concurrent  Causes. — When  two 
causes  of  loss  concur,  one  at  the  risk  of  the  assured  and  the  other  insured 
against,  or  one  insured  against  by  A  and  the  other  by  B,  if  the  damage  caused 
by  each  peril  can  be  discriminated,  it  must  be  borne  proportionably.^  But  if  the 
damage  caused  by  each  peril  cannot  be  distinguished  from  that  caused  by  the 
other,  the  party  respoubible  for  the  predominating,  efficient  cause,  or  that  which 
set  in  operation  the  other  incidentally  to  it,  is  liable  for  the  loss.'* 

3.  Arbitration  and  Award. — A  stipulation  in  a  policy  to  refer  aJl  disputes 
to  arbitration  is  held  invalid,  because  it  is  an  attempt  to  oust  the  courts  of  ju- 
risdiction by  excluding  the  assured  from  all  resort  to  them  for  his  remedy.^ 
But  a  provision  that  no  action  shall  lie  agamst  the  company  after  an  award  by 
arbitration  is  made  as  to  the  amount  of  loss  or  damage,  is  valid  and  the  award  is  a 
condition  precedent  to  the  payment  of  any  loss,  and  to  the  maintenance  of  any 
action.*^     But  when  no  such  condition  is  expressed  in  the  contract  of  insurance, 


U.  S.  621,  36  L.  Ed.  566.  See  ante,  "When 
Received    without   Question,"    IV',   N,   3,   a. 

Relation  of  creditor  and  debtor  and 
amount  of  debt. —  In  an  action  by  ISI.  C. 
on  a  life  insurance  policy  in  which  the 
insured  promised  to  pay  the  amount  of 
the  policy  on  the  death  of  the  assured  to 
"M.  C,  his  creditor,  if  living,"  statements 
of  the  plaintiff  in  his  proofs  of  death  are 
not  competent  evidence  in  his  favor  of 
the  fact  that  he  is  a  creditor,  or  of  the 
amount  of  the  debt.  Crotty  v.  Union,  etc., 
Ins  Co.,  144  U.  S.  621,  625,  36  L.  Ed.  566; 
Insurance  Co.  v.  Newton.  22  Wall.  32,  22 
L.   Ed.  793. 

All  that  there  is  in  the  proofs  of  death 
is  his  own  statement,  and  surely  a  plain- 
tiff cannot  make  his  sworn  statements  at 
another  time  and  place  sufficient  evidence, 
Gn  a  trial,  of  the  existence  of  an  essential, 
and  disputed  fact  These  statements  are 
evidence  against  the  claimant,  and  not 
against  the  insurance  company.  Crotty 
vl  Union,  etc.,  Ins.  Co.,  144  U.  S.  621, 
625,  36  L.  Ed.  566;  Insurance  Co.  v.  New- 
ton, 22  Wall.  32,  22  L.  Ed.  793. 

98.  Correction  and  amendment. — Con- 
necticut Mut.  Life  Ins.  Co.  v.  Schwenk,  94 
U.    S.    593.    595,    24    L-    Ed.    294. 

99.  Statements  in  the  proofs  of  death 
may  be  shown  to  be  erroneous  or  to  have 
been  made  under  mistake  or  misapprehen- 
sion. Pythias  Knights'  Supreme  Lodge  v. 
Beck,  181  U.  S.  49,  45  L.  Ed.  741._^  See 
ante,  "As  Evidence  against  Insured,"   IV, 

N,   3,  b.  r.  . 

1.  Authority  of  agent  or  officer  of  com- 
pany.—Insurance  Co.  V.  Mahone,  21  Wall. 
152,    22    L.    Ed.    593. 

Evidence  that  the  general  agent  of  an 
insurance  company,  sent  by  it  to  examine 
into    the    circumstances,    connected    with 


the  death  of  a  person  insured,  after  so  ex- 
amining, expressed  the  opinion  that  it 
would  "be  best  for  the  company  to  accept 
the  situation  and  pay  the  amount  of  the 
policy,"  is  not  competent  on  a  suit  by  the 
holders  of  the  policy  against  the  company. 
Insurance  Co.  v.  Mahone,  21  Wall.  152,  22 
L.  Ed.  593. 

2.  Columbian  Ins.  Co.  v.  Ashby,  4  Pet. 
139,    144,   7    L.    Ed.    809. 

And  the  fact  that  the  assured  did  not 
require  the  secretary  to  show  his  authority 
from  the  company,  is  not  to  be  considered 
as  open  to  the  conclusion  that  such  au- 
thority was  admitted;  but  is  matter  for 
the  consideration  of  the  jury,  and  the 
court  could  not  assume  that  he  was  or  was 
not  authorized  to  bind  the  underwriters. 
Columbian  Ins.  Co.  v.  Ashby,  4  Pet.  139, 
144,    7    L.    Ed.    809. 

3.  Discrimination  of  damages  from  con- 
current cause. — Western  Massachusetts 
Ins.  Co.  V.  Transportation  Co.,  12  Wall. 
201.  20  L.  Ed.  380;  Insurance  Co.  v.  Trans- 
portation Co.,  12  Wall.  194,  20  L.  Ed.  378; 
The  G.  R.  Booth,  171  U.  S.  450,  456,  43 
L.   Ed.  234. 

4.  Insurance  Co.  v.  Transportation,  13 
Wall.  194,  20  L.  Ed.  378;  The  G.  R.  Booth, 
171   U.   S.   450,  456,   43   L.   Ed.  234. 

5.  Arbitration    and    award. — Riddlesbar 
ger  V.  Hartford  Ins.  Co.,  7  Wall.  386,  390, 
19  L.   Ed.  257. 

6.  Hamilton  v.  Home  Ins.  Co.,  137  U. 
S.  370,  34  L.  Ed.  708;  Hamilton  v.  Liver- 
pool, etc.,  Ins.  Co.,  136  U.  S.  242,  255,  34 
L.     Ed.     419. 

A  stipulation  in  a  policy  of  fire  insur- 
ance, not  ousting  the  jurisdiction  of  the 
courts,  but  leaving  the  general  question 
of  liability  to  be  judicially  determined, 
and  simply  providing  a  reasonable  method 
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or  necessarily  to  be  implied  from  its  terms,  it  is  equally  well  settled  that  the 
agreement  for  submitting  the  amount  to  arbitration  is  collateral  and  independ- 
ent; and  that  a  breach  of  this  agreement,  while  it  will  support  a  separate  action, 
cannot   be  pleaded  in  bar  to   an   action   on  the  principal   contract.^ 

Question  of  Law  or  Fact.— Where  the  question  whether  the  defendant  had 
duly  requested,  and  the  plaintiff  had  unreasonably  refused,  to  submit  to  such  an 
appraisal  and  award  as  the  policy  called  for,  did  not  depend  in  any  degree  on 
oral  testimony  or  extrinsic   facts,  but  wholly  upon  the  construction  of  the  cor- 


of  estimating  and  ascertaining  the  amount 
of  the  loss,  is  unquestionably  valid,  ac- 
cording to  the  uniform  current  of  au- 
thority in  England  and  in  this  country. 
Hainilton  v.  Liverpool,  etc.,  Ins.  Co.,  136 
a.  S.  242,  253,  34  L.   Ed.   419. 

If  an  insurance  company  request  an 
award  and  appraisal  as  provided  for  by 
a  policy  of  fire  insurance  and  the  insured 
refuse  such  request,  the  latter  cannot 
maintain  an  action  for  the  lost  sustained. 
Hamilton  v.  Liverpool,  etc.,  Ins.  Co.,  136 
U.   S.  242,  256,   34    L-    Ed.   419. 

A  sale  by  the  insured  of  property  dam- 
aged by  fire,  without  the  insurer's  con- 
sent, before  the  completion  of  an  award 
according  to  the  policy,  thereby  depriv- 
ing the  insurer  of  the  right  reserved  in 
the  policy  of  taking  the  property  at  its 
appraised  value  when  ascertained  in  ac- 
cordance with  the  conditions  of  the  policy, 
is  equivalent  to  a  refusal  to  submit  to  an 
award.  Hamilton  v.  Liverpool,  etc.,  Ins. 
Co.,  136  U.   S.  242,  2:>6,  34   L.   Ed.  419. 

In  Hamilton  v.  Liverpool,  etc.,  Ins.  Co., 
136  U.  S.  242,  34  L.  Ed.  419,  "the  effect 
of  the  provisions  of  the  policy,  by  reason 
of  which  it  was  held  that  the  assured, 
having  refused  to  submit  to  the  appraisal 
and  award  provided  for,  could  not  main- 
tain his  action,  was  thus  stated  by  the 
court.  'The  conditions  of  the  policy  in 
suit  clearly  and  unequivocally  manifest 
the  mtention  and  agreement  of  the  parties 
to  the  contract  of  insurance  that  any  dif- 
ference arising  between  them  as  to  the 
amount  of  loss  or  damage  of  the  prop- 
erty insured  shall  be  submitted,  at  the 
request  in  writing  of  either  party,  to  the 
appraisal  of  competent  and  impartial 
persons,  to  be  chosen  as  therein  provided, 
whose  award  shall  be  conclusive  as  to 
the  amount  of  such  loss  or  damage  only, 
and  shall  not  determine  the  question  of 
the  liability  of  the  company;  that  the  com- 
pany shall  have  the  right  to  take  the 
whole  or  any  part  of  the  property  at  its 
appraised  value  so  ascertained;  and  that 
until  such  an  appraisal  shall  have  been 
permitted,  and  such  an  award  obtained,  the 
loss  shall  not  be  payable,  and  no  action 
shall  lie  against  the  company.  The  ap- 
praisal, when  requested  in  writing  by 
either  party,  is  distinctly  made  a  condition 
precedent  to  the  payment  of  any  loss,  and 
to  the  maintenance  of  an  action.'  "  Ham- 
ilton V.  Home  Ins.  Co.,  137  U.  S.  370,  383, 
34  L.   Ed.  708. 

In  Hamilton  v.  Livernool,  etc.,  Ins.  Co.. 
136   U.    S.   242,   34   L.    Ed.   419,   the    "policy 


looked  to  a  smgle  appraisal  and  award, 
to  be  made  as  one  thing  and  by  one  board 
of  appraisers  or  arbitrators,  whenever  any 
difference  should  arise  between  the  par- 
ties, and  to  be  binding  and  conclusive  as 
to  the  amount  of  the  loss,  although  not 
to  determine  the  question  of  the  liability 
of  the  company;  and  the  policy  contained, 
not  only  a  provision  that  until  such  an  ap- 
praisal the  loss  should  not  be  payable,  but 
an  express  condition  that  no  action  upon 
the  policy  should  be  .sustainable  in  any 
court  until  after  such  an  award."  Hamil- 
ton V.  Home  Ins.  Co.,  137  U.  S.  370,  383, 
34  L.   Ed.  708. 

The  correspondence  clearly  showed  that 
the  defendant  explicitly  and  repeatedly  in 
writing  requested  that  the  amount  of  the 
loss  or  damage  should  be  submitted  to 
appraisers  in  accordance  with  the  terms 
of  the  policy;  and  that  the  plaintiff  as 
often  peremptorily  refused  to  do  this,  un- 
less the  defendant  would  consent,  in  ad- 
vance, to  define  the  legal  powers  and 
duties  of  the  appraisers  (which  the  de- 
fendant was  under  no  obligation  to  do), 
and  that  the  plaintiff  throughout,  against 
the  constant  protest  of  the  defendant,  as- 
serted, and  at  last  exercised,  a  right  to 
sell  the  property  before  the  completion 
of  an  award  according  to  the  policy,  there- 
by depriving  the  defendant  of  the  right, 
reserved  to  it  by  the  policy,  of  taking  the 
property  at  its  appraised  value,  when  as- 
certained in  accordance  with  the  con- 
ditions of  the  policy.  The  court  there- 
fore rightly  instructed  the  jury  that  the 
defendant  had  requested  in  writing,  and 
the  plaintiff  had  declined,  the  appraisal 
provided  for  in  the  policy,  and  that  the 
plaintiff,  therefore,  could  not  maintain 
this  action.  Hamilton  v.  Liverpool,  etc., 
Ins.  Co.,  136  U.  S.  242,  256,  34  L.  Ed.  419. 

7.  Hamilton  v.  Home  Ins.  Co.,  137  U. 
S.  370.  385,  34  L.  Ed.  708. 

A  clause  in  a  policy  of  fire  insurance 
provided  that  "in  case  differences  shall 
arise  touching  any  loss  of  damage,  after 
proof  thereof  has  been  received  in  due 
form,  the  matter  shall,  at  the  written  re- 
quest of  either  party,  be  submitted  to  im- 
partial arbitrators,  whose  award  in  writ- 
ing shall  be  binding  on  the  parties  as  to 
the  amount  of  such  loss  or  damage,  but 
shall  not  decide  the  liability  of  the  com- 
pany under  this  policy."  After  a  loss  and 
a  breach  of  the  agreement  to  arbitrate, 
such  breach  was  attempted  to  be  set  up  as 
a  defense  to  the  policy.  Held,  that  while 
such    a   breach    gave   a   separate   cause    of 
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respondence  in  writing  between  the  parties,  a  pure  question  of  law,  to  be  decided 
by  the  court,   is  presented.^ 

P.  Payment  and  Discharge — 1.  Payment — a.  Place. — Where  a  policy  of 
fire  insurance  issued  by  a  fire  insurance  company  in  insuring  property  outside  the 
state  of  its  creation,  makes  no  provision  as  to  the  place  of  payment  if  a  loss  oc- 
curs, the  place  of  payment  in  contemplation  of  the  parties  is  at  the  place  where 
the  loss  occurred.  It  is  a  general  rule  that,  in  the  absence  of  any  language  from 
which  a  different  inference  may  be  inferred,  the  right  of  the  insured  it  a  loss 
occurs  to  demand  payment  at  his  own  domicile  exists.^ 

b.  Time. — Insurance  policies  frequently  contain  a  stipulation  determining  the 
time  of  payment  of  a  loss. 

Waiver  of  Right  to  Delay  Payment. — The  right  to  delay  payment  is  a 
stipulation  which  the  insurer  can  waive  at  his  option. ^° 

2.  Discharge — a.  Discharge  by  Guardian. — x\fter  the  completion  of  the  div- 
idend period,  a  guardian  has  authority,  without  an  order  of  court,  upon  the 
receipt  of  the  cash  surrender  value,  to  discharge  a  tontine  dividend  policy  of 
life  insurance  payable  to  his  ward.^^ 

b.  Marine  Policy. — See  the  title  ]\Iarixe  Insurance. 

Q.  Contribution  among  Underwriters. — In  cases  of  double  insurance,  if 
there  be  a  recovery  against  one  set  of  underwriters,  the  others  are  bound  to  con- 
tribute ratably,  in  proportion  to  the  amount  insured. ^^ 

R.     Subrogation. — See  the  title  Subrogation. 

S.  Right  to  Proceeds — 1.  Policy  oe  Fire  Insurance — a.  Party  Appointed 
by  Assured. — Whether  the  party  appointed  by  the  assured  to  receive  the  money, 
after  having  recovered  it,  can  retain  it  to  his  own  use,  or  must  pay  it  to  the, 
assured,  is  wholly  immaterial  to  the  insurer.^^ 

b.  Insurance  Effected  by  Bailee,  etc. — Where  wharfingers,  warehousemen, 
bailees,  and  commission  merchants,  having  goods  in  their  possession,  insure 
them  in  their  own  names,  they  may,  in  case  of  loss,  recover  the  full  amount  of 
insurance,  for  the  satisfaction  of  their  own  claims  first,  and  hold  the  residue  as 
trustees  for  the  owners.  Such  insurance  is  not  unusual,  even  wdien  not  ordered 
by  the  owners  of  goods,  and  when  so  made  it  enures  to  their  benefit. ^^ 

action  to  the  defendant,  yet  it  could  not  12.  Contribution  among  underwriters. — 
be  pleaded  in  bar  to  an  action  on  policy.  Thurston  r.  Koch,  4  Dall.  34S,  1  L.  Ed.  862. 
Hamilton  v.  Home  Ins.  Co.,  137  U.  S.  A  policy  was  taken  out  by  warehousemen 
370,  34  L.  Ed.  70S,  distinguishing  Hamil-  on  "merchandise"  contained  in  their  ware- 
ton  V.  Liverpool,  etc.,  Ins.  Co.,  136  U.  S.  houses,  "their  own  or  held  by  them  in 
242,  34  L.   Ed.  419.  trust,  or  in  which  they  have  an  interest  or 

8.  Hamilton  v.  Liverpool,  etc.,  Ins.  liability."  Depositors  of  the  merchandise, 
Co.,  136  U.  S.  242,  255,  34  L.  Ed.  419,  cit-  who  received  advances  thereon  from  the 
ing  Turner  v.  Yates,  16  How.  14,  23,  14  warehousemen,  took  out  other  policies 
L.  Ed.  824;  Bliven  t'.  New  England  Screw  co.ering  the  same  goods.  Held,  that  the 
Co.,  23  How.  4:?0,  433,  16  L-  Ed.  510.  several    policies    constituted   double    insur- 

9.  Place. — Pennsylvania  Lumberman's  ance,  and  that  thej'  bear  a  loss  proportion- 
etc,  Ins.  Co.  v.  Meyer,  197  U.  S.  407,  49  ally.  Home  Ins.  Co.  z:  Baltimore  Ware- 
L.  Ed.  810.  house  Co.,  93  U.  S.  527,  23  L.   Ed.  868. 

10.  If  the  insurance  companies  did  ex-  13.  Party  aopointed  by  assured. — Insur- 
e-cise  this  option,  and  agreed  to  waive  ance  Co.  v.  Chase,  5  Wall.  509,  516,  18  L. 
ilieir    right    to    the    sixty    days,    the    pre-  Ed.    524. 

payment    cannot    be    regarded    as    a    con-  14.    Insurance  effected  by  bailee,  etc. — 

sideraticn   to   support   an   alleged  compro-  Home    Ins.    Co.    v.    Baltimore    Warehouse 

mise.    Fire  Ins.  Ass'n  v.  Wickham,  141  U.  Co.,  93  U.  S.  527,  543,  23  L.  Ed.  868. 
S.  564,  580.  35  L.   Ed.  860.  A    bailee,   under    a    policy    taken    out    to 

11.  Discharge  by  guardian. — Maclay  v.  cover  property,  his  own  or  held  in  trust  or 
Equitable  Life  Assurance  Society,  152  U.  on  commission,  may  enforce  the  contract 
S.  499,  38  L.   Ed.  528.                       '  of  insurance  to  the  full  value  of  the  prop- 

A  guardian  has   this   authority  although  erty   destroyed,   holding   the   proceeds   pri- 

the    provisions    of    the    state    statutes    au-  marily  for  his  own  benefit  and  the  balance 

thorize   him   to   obtain   an   order    of   court  for  that  of  his  bailor.     California  Ins.  Co. 

for    the    sale    of    personalty,    or    for    the  z\  Union  Compress  Co.,  133  U.  S.  387,  422, 

settlement,  sale  or  compromise  of  claims.  33  L.   Ed.  730. 

Marclay  v.   Equitable  Life  Assur.  Societ}^  Bai.tor     where     insurance      effected     by 

152  U.  S.  499,  38  L.  Ed.  528.  bailee. — Any  person  or  bailor,  who,  having 
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c.  Insurance  Effected  by  Trustee,  Personal  Representative,  Agent,  etc. — A 
trustee  who  insures  goods  held  in  trust  by  him  for  their  entire  value  and  recovers 
the  same  in  case  of  a  loss,  holds  the  excess  over  his  own  interest  in  them  for  the 
benefit  of  those  who  entrusted  the  goods  to  him.^^  When  the  interest  of  the 
party  insured  is  that  of  a  trustee,  or  executor,  or  some  other  representative  char- 
acter, the  recovery  will  be  in  accordance  with  the  nature  of  the  contract.  ^'^ 

d.  Rights  of  Transferee  or  Encumbrancer  of  Insured  Property — (1)  In  Gen- 
eral.— The  insurance  which  a  person  has  on  property  is  not  an  interest  in  the 
property  itself,  but  is  a  collateral  contract,  personal  to  the  insured,  guaranteeing 
him  against  loss  of  the  property  by  fire  or  other  specified  casualty,  but  not  con- 
ferring upon  him  any  interest  in  the  property.  That  interest  he  has  already,  by 
virtue  of  his  ownership. ^'^  Policies  of  insurance  against  fire  are  not  deemed  in 
their  nature  incidents  to  the  property  insured. ^^  Such  policies  are  not  insurances 
of  the  specific  things  mentioned  to  be  insured,  nor  do  such  insurances  attach  on 
the  realty,  or  in  any  manner  go  with  the  same,  as  incident  thereto,  by  any  con- 
veyance or  assignment,  but  they  are  only  special  agreements  with  the  persons  in- 
suring, against  such  loss  or  damage  as  they  may  sustain  •,^^  and  not  the  loss  or 
damage  that  any  other  person  having  an  interest  as  grantee,  or  mortgagee,  or 
creditor,  or  otherwise,  may  sustain,  by  reason  of  the  subsequent  destruction  by 
fire.2o 

So  where  property  is  sold,  the  insurance  does  not  follow  it,  but  ceases  to 
have  any  value,  unless  the  insurer  consent  to  the  transfer  of  the  policy  to  the 
grantee  of  the  property.  In  other  words,  the  contract  of  insurance  does  not  at- 
tach itself  to  the  thing  insured,  nor  go  with  it  when  it  is  transferred. ^i 

(2)  Mortgagor  and  Mortgagee. — It  is  undoubtedly  the  general  rule  that  a 
mortgagee  has  no  right  to  the  benefit  of  a  policy  taken  by  the  mortgagor,  unless 
it  is  assigned  to  him.22     Under  the  civil  law,  a  mortgage  on  real  property  ex- 


an  insurable  interest  in  property,  entrusts 
it  to  another,  can,  to  the  extent  of  his  in- 
surable interest,  claim  the  benefit  of  in- 
surance effected  in  his  favor  by  his  bailee. 
California  Ins.  Co.  v.  Union  Compress  Co., 
133   U.    S.    387,   410.   33    L.    Ed.    730. 

15.  Insurance  effected  by  trustee,  per- 
sonal representative,  agent,  etc. — Califor- 
nia Ins.  Co.  V.  Union  Compress  Co.,  133 
U.  S.  387,  409,  33  L.  Ed.  730,  citing  Home 
Ins.  Co.  V.  Baltimore  Warehouse  Co.,  93 
U.  S.  527,  543,  23  L.  Ed.  868,  and  Phoenix 
Ins.  Co.  V.  Hamilton,  14  Wall.  504,  508,  20 
L.  Ed.  729;  Merchants'  Cotton  Press,  etc., 
Co.  V.  Insurance  Co.,  151  U.  S.  368,  382,  38 
L.   Ed.  195. 

16.  Insurance  Companies  v.  Thompson, 
95  U.  S.  547,  549,  24  L.  Ed.  487. 

17.  Rights  of  transferee  or  encumbrancer 
to  insured  property. — The  City  of  Nor- 
wich,   118   U.    S.    468,   494,   30    L.    Ed.    134. 

"If  it  were  not  for  a  rule  of  public  pol- 
icy against  wagers,  requiring  insurance  to 
be  for  indemnity  merely,  he  could  just  as 
well  take  out  insurance  on  another's  prop- 
erty as  on  his  own,  and  it  is  manifest  that 
this  would  give  him  no  interest  in  the 
property.  He  would  have  an  interest  in 
the  event  of  its  destruction  or  nondestruc- 
tion;  but  no  interest  in  the  property.  A 
man's  interest  in  property  insured  is  so 
distinct  from  the  insurance,  that  unless  he 
has  such  an  interest  independent  of  the  in- 
surance, his  policy  will  be  void."  The  City 
of  Norwich,  118  U.  S.  468,  494,  30  L.  Ed. 
134. 

18.  Carpenter   v.    Providence,    etc.,    Ins. 


Co.,  16  Pet.  495,  10  L.  Ed.  1044;  Columbia 
Ins.  Co.  V.  Lawrence,  10  Pet.  507,  512,  9 
L.   Ed.  512. 

19.  Carpenter  v.  Providence,  etc.,  Ins. 
Co.,  16  Pet.  495,  10  L.  Ed.  1044;  Columbia 
Ins.  Co.  V.  Lawrence,  10  Pet.  507,  509, 
9  L.   Ed.   512. 

Marine  insurance. — The  rule  is  the  same 
in  cases  of  marine  insurance  and  in  cases 
of  insurance  against  fire.  The  City  of 
Norwich,  118  U.  S.  468,  494,  30  L.  Ed.  134. 
See    the   title    MARINE   INSURANCE. 

20.  Carpenter  v.  Providence,  etc.,  Ins. 
Co.,  16  Pet.  495,  10  L.  Ed.  1044.  See  nost, 
"Mortgagor  and  Mortgagee,"  IV,  S,  1, 
d,  (2). 

21.  The  City  of  Norwich,  118  U.  S.  468, 
490,  30  L.  Ed.  134,  citing  Columbia  Ins. 
Co.  V.  Lawrence,  10  Pet.  507.  512.  9  L.  Ed. 
512;  Carpenter  v.  Providence,  etc.,  Ins. 
Co.,  16  Pet.  495,  503,  10  L.   Ed.  1044. 

22.  Mortgagor  and  mortgagee. — Whe'^'er 
V.  Insurance  Co.,  101  U.  S.  439,  442,  25  L. 
Ed.   1055. 

"If  a  mortgagor  insures  the  property 
mortgaged,  the  mortgagee  has  no  interest 
in  the  insurance.  He  may  stipulate  that 
the  policy  shall  be  assigned  to  him,  and 
the  mortgagor  mav  agree  to  assign  it;  and 
if  it  be  assigned  with  the  insurer's  consent, 
the  mortgagee  will  then  have  the  benefit 
of  it;  or,  if  not  assigned  according  to 
agreement,  the  mortgagee  may  have  relief 
in  equitv  to  obtain  the  benefit  of  it."  The 
City  of  "Norwich,  118  U.  S.  468,  494,  30  L- 
Ed     134. 

There   is   no  principle   of  law,  or  of  eq- 
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tended  to  the  value  of  indemnities  allowed  or  due  the  owner  for  insurance  on  the 
property  mortgaged,  as  well  as  to  the  realty. ^-^ 

Where  a  mortgagor  is  bound  by  his  covenant  to  insure  the  mortgaged 
premises  for  the  better  security  of  the  mortgagees,  the  latter  have  to  the  ex- 
tent of  their  interest  in  the  property  destroyed,  an  equitable  lien  upon  the  money 
due  from  the  policy  taken  out  by  him,  and  this  equity  exists,  although  the  con- 
tract provides  that,  in  case  of  the  mortgagor's  failure  to  procure  and  assign  such 
insurance,  the  mortgagees  may  procure  it  at  the  mortgagor's  expense. --^ 

A  covenant  to  insure,  contained  in  a  mortgage,  does  not  run  with  the 


uity,  by  which  a  mortgagee  has  a  right  to 
claim  the  benefit  of  a  policy,  underwritten 
for  the  mortgagor,  on  the  mortgaged  prop- 
erty, in  case  of  loss  by  fire;  it  is  not  at- 
tached, or  an  incident,  to  his  mortgage;  it 
is  strictly  a  personal  contract  for  the  ben- 
efit of  the  mortgagor,  to  which  the  mort- 
gagee has  no  more  title  than  any  other 
creditor.  Columbia  Ins.  Co.  v.  Lawrence, 
10  Pet.  507,  9  L.  Ed.  512;  S.  C,  2  Pet.  25, 
7  L.  Ed.  335;  Carpenter  v.  Providence,  etc.. 
Ins.  Co.,  16  Pet.  .495,  503,  10  L.  Ed.  1044. 
An  absolute  conveyance  from  R.  to  S.  of 
a  tract  of  land  was  held  to  be  a  mortgage. 
S.  insured  a  house  on  such  tract  and  re- 
ceived the  insurance  money  from  the  in- 
surance company,  on  account  of  the 
destruction  of  the  house.  He  was  in  pos- 
session, claiming  to  be  the  absolute  owner 
of  the  farm  and  its  appurtenances.  He  ob- 
tained the  policy  to  cover  his  interest,  and 
paid  the  premium.  It  was  held  that  there 
is  no  ground  for  charging  S.  with  the 
money  received  from  the  insurance  com- 
pany. "If  there  were  any  equities  against 
him  arising  out  of  the  receipt  of  this 
money,  they  would  be  in  favor  of  the  un- 
derwriters, and  not  of  the  mortgagor." 
Russell  V.  Southard,  12  How.  139,  157,  13 
L.  Ed., 927,  citing  Carpenter  v.  Providence, 
etc.,  Ins.  Co.,  16  Pet.  495,  501,  10  L.  Ed. 
1044. 

23.  Under  the  Spanish  law  in  Porto 
Rico. — The  owner  of  a  plantation  in  Porto 
Rico  mortgaged  the  same  to  a  bank.  He 
obtained  a  policy  of  insurance  covering 
a  stock  of  sugar  and  molasses  coming  into 
the  sugar  house  on  th^  plantation  as  the 
result  of  the  process  Oi  manufacture  of  a 
crop  growing  thereon  at  the  time  when 
the  insurance  was  affected.  In  an  action 
by  the  mortgagor  to  recover  upon  such 
insurance  policy,  it  was  held  that  the 
avails  of  insurance  on  the  sugar  and  mo- 
lasses thus  coming  into  the  sugar  house, 
"but  not  yet  removed  or  warehoused,"  en- 
ure to  the  benefit  of  the  mortgagee,  to- 
gether with  indemnities  awarded  or  due 
the  mortgagor  either  for  the  insurance  or 
for  the  crops,  provided  the  loss  occurred 
after  the  execution  of  the  mortgage.  Roy- 
al! Ins.  Co.  V.  Miller,  199  U.  S.  353,  50  L. 
Ed.  226. 

24.  Wheeler  v.  Insurance  Co..  101  U.  S. 
439,  25  L.  Ed.  1055;  Farmers'  Loan,  etc., 
Co.  V.  Penn  Plate  Glass  Co..  186  U.  S. 
434,  456,  46  L.  Ed.  1234;  American  Ice  Co. 
V.  Eastern  Trust,  etc.,  Co.,  188  U.  S.  626, 
631,    47   L.   Ed.   623. 


"Of  course  the  mortgagee's  equity  will 
be  governed  by  the  scope  and  object  of 
the  agreement;  as,  if  the  agreement  be  to 
insure  for  a  certain  amount,  the  equity  will 
not  apply  beyond  that  amount;  and  as 
its  object  is  to  afiford  better  security  for 
the  payment  of  the  debt,  it  will  not  be 
enforced  farther  than  is  necessary  for  such 
security;  if  the  debt  is  abundantly  secured 
by  the  property  which  remains  liable  to 
the  inortgage,  a  court  of  chancery  would 
properly  decline  to  enforce  it."  Wheeler 
V.  Insurance  Co.,  101  U.  S.  439,  442,  25  L. 
Ed.  1055. 

This  doctrine  is  founded  upon  the  ex- 
istence of  the  obligation  of  the  mortgagor 
to  insure.  Farmers'  Loan,  etc.,  Co.  v. 
Penn  Plate  Glass  Co.,  186  U.  S.  434,  456, 
46  L.   Ed.   1234. 

This  equitable  doctrine  undoubtedly  ob- 
tains in  Louisiana.  It  derived  from  the 
principles  of  the  civil  law,  which  is  the 
basis  of  the  civil  code  of  that  state;  and  it 
is  supported  by  the  cases  from  Louisiana 
reports.  Wheeler  v.  Insurance  Co.,  101  U. 
S.  439,  443.  25  L.   Ed.  1055. 

Life  tenant  and  remainderman  part 
mortgagor. — A  policy  of  fire  insurance  was 
taken  out  in  the  name  of  a  life  tenant.  Tlie 
insurance  was  on  the  building  as  a  whole, 
and  not  on  any  particular  interest  on  it, 
and  was  held  "as  collateral  security  for 
the  payment"  of  a  mortgage  executed 
jointly  by  the  life  tenant  and  the  remain- 
derman to  secure  a  loan.  The  mortgage 
contained  a  clause  binding  the  mortgagee 
to  apply  the  insurance  to. the  payment  of 
the  mortgage  debt.  The  policy  was  ac- 
cepted and  treated  by  the  mortp-agee  as  an 
insurance  complying  with  the  terms  of  the 
mortgage  and  covering  all  the  interests 
which  the  mortgage  covered.  It  was  held 
that  although  the  policy  was  in  the  name 
of  the  life  tenant  only,  it  was  under  the 
mortgage  a  part  of  the  security  covenanted 
for  therein,  and  for  the  benefit  of  all  the 
mortgagors:  the  mortgagee  cannot  with- 
out the  consent  of  the  remaindermen  sur- 
render the  proceeds  of  the  policy  to  the 
life  tenant  or  divert  them  from  the  pur- 
nose  to  which  the  mortgage  devoted  them; 
and,  in  any  event,  the  mortgagee,  if  at 
liberty  to  use  the  monev  toward  restoring 
the  building,  was  bound  to  see  that  it  was 
so  applied,  and  took  the  risk  of  a  diver- 
sion. The  money  not  having  been  so  ap- 
plied, it  must  he  credited  in  favor  of  the 
remaindermen,  their  intention,  declared  by 
the  mortgage,   that  the    money   should  be 
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land,  so  that  one  taking  a  conveyance  subject  to  the  mortgage,  a  subsequent 
purchaser  of  the  property  for  value,  comes  under  a  primary  obHgation  to  in- 
sure.^^ 

A  voluntary  assignee,  having  no  beneficial  interest  in  the  property,  who 
takes  out  insurance  upon-  the  property,  in  eft'ect  fulfills  the  obligation  which 
rested  upon  the  mortgagor  to  insure,  and  the  insurance  money  enures  to  the 
benefit  of  the  mortgagee.^^ 


credited  on  it,  never  having  been  varied 
by  them.  Connecticut  Mut.  Life  Ins.  Co. 
V.  Scammon,  117  U.  S.  634,  29  L.  Ed.  1007. 

85.  Farmers'  Loan,  etc.,  Co.  v.  Penn 
Plate  Glass  Co.,  186  U.  S.  434,  46  L.  Ed. 
1234;  American  Ice  Co.  v.  Eastern  Trust, 
etc.,  Co.,  188  U.  S.  626,  629,  47  L.  Ed.  623. 

In  Farmers'  Loan,  etc.,  Co.  v.  Penn  Plate 
Glass  Co.,  186  U.  S.  434,  46  L.  Ed.  1234, 
■"the  mortgage  was  foreclosed  and  the 
property  bid  in  at  the  judicial  sale,  and  the 
grantee  of  the  master  took  out  insurance 
in  his  own  name  for  the  purpose  of  insur- 
ing his  own  interest  in  the  premises  which 
he  had  purchased,  and  he  repudiated  in 
terms  any  obligation  to  insure  for  the 
benefit  of  the  mortgagee,  and  accordingly 
the  policies  were  issued,  and  they  stated 
they  did  not  cover  the  mortgagee's  inter- 
est in  the  premises."  American  Ice  Co.  v. 
Eastern  Trust,  etc.,  Co.,  188  U.  S.  626,  629, 
47   L.   Ed.    623. 

The  owner  of  an  equity  of  redemption  in 
property  mortgaged  to  secure  certain  bond 
holders  successfully  opposed  the  appoint- 
ment of  a  receiver  in  a  foreclosure  suit 
on  the  ground  that  the  mortgage  was  not 
a  good  security  for  the  debt.  The  owner 
of  the  equity  of  redemption  had  taken  out 
policies  of  insurance  on  his  own  interest 
and  collected  the  insurance  money.  There 
was  no  contractual  obligation  which  bound 
such  owner  to  keep  insured  the  interest 
of  the  bond  holders  secured  by  the  mort- 
gage, and  the  trustee  in  the  mortgage 
might  have  taken  out  such  insurance  and 
been  entitled  to  reimbursement  for  the 
premiums  advanced.  It  was  held  that  such 
successful  opposition  to  the  appointment 
of  a  receiver  does  not  make  the  owner  of 
the  equity  of  redemption  a  receiver  of  the 
insurance  money  collected  on  the  policies 
taken  out  bj'  himself  on  his  own  interest, 
for  the  benefit  of  the  bondholders  secured 
by  the  mortgage.  Farmers'  Loan,  etc.,  Co. 
V.  Penn  Plate  Glass  Co.,  186  U.  S.  434,  46 
L.  Ed.  1234. 

26.  Voluntary  assignee. — American  Ice 
Co.  V.  Eastern  Trust,  etc.,  Co.,  188  U.  S. 
626,   47    L.    Ed.   623. 

An  assignee  for  the  benefit  of  creditors 
■claimed  to  be  entitled  to  pay  moneys  re- 
ceived by  him  on  account  of  insurance  ef- 
fected by  him  upon  the  assigned  property 
which  was  destroyed  by  fire,  for  the  ben- 
efit of  all  the  creditors,  unsecured  as  well 
as  secured,  while  the  trustee  in  a  mort- 
•gage  of  such  property,  demanded  that  the 
moneys  should  be  paid  to  him  for  the  pur- 
pose of  reducing  the  deficit  which  may 
arise  from  the  sale  of  the  mortgaged 
premises,  and  the  court  below  so  decreed. 


The  claim  of  the  trustee  was  founded  upon 
the  language  used  in  the  mortgage,  by 
which  the  mortgagor  was  to  keep  the 
"premises  and  property  at  all  times  in- 
sured *  *  *  ij.,  ^^(.j.,  amounts  as  shall 
reasonably  protect  all  the  insurable  prop- 
erty. *  *  *  In  case  of  loss  the  insur- 
ance money  may  be  applied  by  the  trustee 
toward  the  renewal  of  or  additions  to  the 
property  destroyed  or  injured,  or,  at  the 
option  of  the  trustee,  the  money  may 
either  be  retained  and  invested  in  such  se- 
curities as  it  approves,  as  a  sinking  fund 
for  the  redemption  of  the  bonds  when  due, 
or  to  be  applied  to  the  payment  of  the 
principal"  of  such  bonds,  etc.  This  lan- 
guage, it  was  urged,  takes  the  case  out  of 
the  ordinary  rule  that  a  simple  covenant  to 
insure  contained  in  a  mortgage  does  not 
run  with  the  land.  The  assignee  founded 
his  claim  upon  the  assertion  that,  as  as- 
signee, he  was  the  owner  of  the  equity  of 
redemption,  having  an  insurable  interest 
in  the  premises  as  such,  and  that,  in  facr, 
he  intended  such  insurance  for  the  bene- 
fit of  all  creditors,  and  not  as  a  fund  for 
the  security  of  the  bond  holders  alone.  It 
was  held  that  the  action  of  the  assignee  is 
practically  a  fulfillment  of  the  mortgagor's 
covenant  to  insure,  because  his  voluntary 
assignee,  standing  in  its  shoes,  did  him- 
self insure  the  premises,  and  such  insur- 
ance enures  to  the  benefit  of  the  mort- 
gagee, because  the  assignee  is  a  voluntary 
one,  and  is  but  carrying  out  an  obligation 
imposed  originally  upon  his  assignor.  The 
peculiar  language  of  the  mortgage  upon 
the  subject  of  insurance  takes  it  out  of  the 
general  rule  governing  such  covenants. 
The  case  is  not  covered  bv  the  case  of 
Farmers'  Loan,  etc.,  Co.  v.  Penn  Plate 
Glass  Co.,  186  U.  S.  434,  46  L.  Ed.  1234, 
and  the  court  below  made  the  proper  de- 
cree in  relation  to  the  insurance  moneys. 
American  Ice  Co.  v.  Eastern  Trust,  etc., 
Co.,   188  U.   S.   626,   629,  47   L.   Ed.   623. 

"Here  there  is  in  substance  no  difiference 
between  the  mortgagor  and  its  assignee 
for  the  benefit  of  creditors,  so  far  as  this 
question  is  concerned.  The  mortgagor 
had  indeed  failed  to  insure,  as  it  had  cov- 
enanted to  do.  but  when  it  transferred  the 
legal  title  of  the  property  to  its  voluntarv 
assignee,  he  stood  in  the  shoes  of  his 
assignor,  and  when  he  took  out  insurance 
policies  upon  the  property  he  in  effect  fu'.- 
filled  the  obligation  which  had  rested  upon 
the  mortgagor  to  insure,  and  the  insur- 
ance thus  becomes  by  virtue  of  the  cove- 
nant a  surety  for  the  payment  of  the  bonds 
secured  by  the  mortgage.  This  does  not 
make  a  case  of  a  covenant  to  insure  run- 
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e.  Creditors. — A  creditor  has  no  interest  in  insurance  procured  by  his  debtor 
on   his  policy.^'^ 

2.  Life  Insurance — a.  Insurance  Effected  by  Wife  or  Child  iipon  Life  of 
Husband  or  Father. — In  the  instance  of  contracts  of  insurance  with  a  wife  and 
children,  or  both,  upon  their  insurable  interest  in  the  life  of  the  husband  or 
father,  upon  his  death  his  personal  representatives  or  his  creditors  have  no  in- 
terest in  the  proceeds  of  such  contracts  which  belong  to  the  beneficiaries  to  whom 
they  are  payable.^s 

b.  Rights  of  Creditors — (1)  In  General. — The  cerditors  of  a  man  who  obtains 
a  policy  of  life  insurance  upon  his  life  payable  to  his  wife  and  children,  have, 
upon  his  death,  no  interest  in  the  proceeds  of  such  contract  which  belong  to  the 
beneficiaries  to  whom  they  are  payable,  although  the  insured  paid  premiums 
thereon  while  insolvent.-'^ 

(2)  Life  of  Debtor  Insured  for  Benefit  of  Creditor. — If  the  creditor  in- 
sures the  life  of  his  debtor  he  is  thereby  indemnified  against  the  loss  of  his 
debt  by  the  death  of  the  debtor  before  payment;  yet,  if  the  creditor  keeps  up  the 
premiums,  and  his  debt  is  paid  before  the  debtor's  death,  he  may  still  recover 
upon  the  contract,  which  was  valid  when  made,  and  which  the  insurance  company 
is  bound  to  pay  according  to  its  terms. ^^^ 

If  a  policy  of  insurance  be  taken  out  by  a  debtor  on  his  own  life,  nam- 
ing a  creditor  as  beneficiary,  or  with  a  subsequent  assignment  to  a  creditor,  the 
general  doctrine  is  that  on  payment  of  the  debt  the  creditor  loses  all  interest 
therein,  and  the  policy  becomes  one  for  the  benefit  of  the  insured,  and  col- 
lectible by  his  executors  or  administrators.^^ 

(3)  Policy  Assigned  to  Creditor — (a)  In  General. — Where  a  policy  is  as- 
signed by  a  debtor  to  his  creditor  as  security  for  the  debt,  the  latter  has  a  right 
to  the  insurance  and  may  appropriate  to  his  own  use  an  amount  sufficient  to  pay 
his  debt.^2 

(b)  Recovery  of  Excess  by  Personal  Representative  of  Insured. — The  repre- 
sentatives of  the  assured  may  recover  from  the  assignee  of  the  policy  the  sum 
received  from  the  insurance  company,  beyond  the  sums  advanced  the  assured 
upon  its  security  and  the  premiums  paid  for  him  with  interest. ^^ 

(4)  Endonmient  Policy. — A  provision  in  an  endowment  policy  of  life  insur- 

ning    with    the    land    as    against    a    subse-  UNTARY     CONVEYANCES,    vol.    6,   p 

quent  purchaser  of  the  property  for  value,  472. 

but,  as  we  have  said,  it  is  simply  the  case  30.     Life   of   debtor   insured  for   benefit 

of  a  taking  out  of  insurance  by  a  voluntary  of   creditor. — Central    Bank   v.    Hume,    128 

assignee    having    no    beneficial    interest    in  U.   S.   195,   205,   32   L.   Ed.   370. 
the  property,  and  when  such  assignee  in-  31.    Crotty  v.   Union,  etc.,   Ins.  Co.,   144 

sures    the    premises     under     the      circum-  U.  S.  621,  624,  36  L.  Ed.  566;  Central  IBank 

stances    herein    stated,   with    such    a   cove-  v.  Hume,  128  U.  S.  195,  205,  32  L.  Ed.  370. 
nant  in  a  mortgage,  the  insurance  moneys  That  the  insurance  money  is  to  be  paid 

enure   to   the   benefit  of  the   bond   holders  to  a   creditor   of  the   person   obtaining  the 

secured  by  the  mortgage."     American   Ice  insurance,    is    no    defense    to    the    insurer. 

Co.  V.   Eastern  Trust,   etc.,   Co.,   188   U.   S.  Insurance   Co.   v.   Chase,  5   Wall.   509,   514, 

626,  630,  47   L.    Ed.   623.  18   L.    Ed.   524. 

27.  Carpenter  v.  Providence,  etc.,  Ins.  "If  the  debtor  obtains  the  insurance  on 
Co.,  Ifi  Pet.  495,  10  L.  Ed.  1044.  the  insurable  interest  of  the  creditor,  and 

28.  Insurance  effected  by  wife  or  child  pays  the  premiums  himself,  and  the  debt 
upon  life  of  husband  or  father. — Central  is  extinguished  before  the  insurance  falls 
Bank  v.  Hume,  128  U.  S.  195,  206,  32  L.  in,  then  the  proceeds  would  go  to  the  es- 
Ed.   370.  tate    of    the    debtor."         Central    Bank    v. 

29.  Rights    of    creditors.— Central    Bank  Hume,  128  U.  S.  195,  32  L.  Ed.  370. 

V.  Hume,  128  U.  S.  195,  32  L.  Ed.  370.  32.     Policy    assigned    to    creditor. — See 

Assured    a     bankrupt. — See      the      title  post,    "Recovery    of    Excess    by    Personal 

BANKRUPTCY,   vol.   2,   p.   792.  Representative    of    Insured,"    IV,    S,    2,    b, 

Insurance    procured   by  wife  or  child    on  (3),  (b). 

life  of  husband  or  father. — See  ante,  "In-  33.    Recovery  of  excess  by  personal  rep- 

surance    Effected  by  Wife  or   Child  upon  resentative  of  insured. — Warnock  v.  Davis, 

Life   of   Husband   or   Father,"   IV,   S,   2,  a.  104  U.  S.  775,  781,  26  L.  Ed.  924. 

Fraudulent  or  voluntary  conveyance. —  Interest  in  insurance  policy. — The  inter- 
See  the  title  FRAUDULENT  AND  VOL-  est  in  an  insurance  policy  which  has  beeni 


INSURANCB, 


2or 


ance  for  the  payment  in  case  the  assured  died  before  the  expiration  of  the  pohcy 
to  his  legal  representatives  is  intended  to  meet  the  contingency  of  his  dying  with- 
out having  disposed  of  his  interest,  and  not  to  limit  his  power  over  the  contract 
during  his  life,  and  pass  the  insurance  to  those  who  should  represent  him  after 
his  death.  The  term  "legal  representatives"  is  not  necessarily  restricted  to  the 
personal  representatives  of  one  deceased,  but  is  sufficiently  broad  to  cover  all 
persons  who,  with  respect  to  his  property,  stand  in  his  place  and  represent  his 


taken  out  by  a  debtor  and  assigned  to  his 
creditor,  the  creditor  paying  the  premiums 
thereon,  constitutes  assets  of  the  estate  of 
the  debtor  after  deducting  the  amount  of 
the  loan  for  which  the  policy  was  assigned 
as  security,  and  any  further  deduction  for 
premiums  or  other  just  offsets.  Canimack 
V.   Lewis,   15   Wall.   643,  21   L.   Ed.  244. 

A.  owing  B.  $70,  by  B.'s  advice  takes 
out  a  policy  of  life  insurance  in  $3,000  for 
seven  ye:.rs;  he,  B.,  agreeing  to  pay  the 
premiums  during  the  term.  A.  dies  intes- 
tate seven  months  after  the  policy  is  is- 
sued, leaving  a  widow  and  children.  B., 
the  creditor,  produces  A.'s  note  to  him  for 
$3,000,  dated  on  the  same  day  with  the 
policy,  but  given  confessedly  without  con- 
sideration, and  also  an  assignment  of  the 
policy  to  him.  There  is  also  found  among 
A.'s,  the  debtor's  papers  one  signed  by  B., 
the  creditor  (but  not  by  A.),  dated  three 
months  after  the  policy  had  issued  and 
been  assigned,  by  which  B.,  the  creditor, 
agrees  that  in  case  of  A.'s,  his  debtor's 
death  and  the  payment  to  him,  B.,  by  the 
insurers,  of  the  full  amount  of  the  policy, 
he  will  pay  to  the  "wife  of  A.  (the  debtor), 
his  heirs  and  assigns,"  one-third  of  the 
amount  so  received.  B.,  the  creditor,  hav- 
ing received  from  the  insured  the  whole 
$3,000,  pays  the  wife,  who  has  not  yet  taken 
letters  of  administration  on  her  husband's 
estate,  a  third,  less  some  small  and  ad- 
mitted deductions;  which  third — ignorant 
of  the  full  extent  of  her  rights,  acting  has- 
tily and  withoiit  consideration,  and  largely 
influenced  by  the  advice  of  one  of  her  hus- 
band's friends,  himself  ignorant  of  many 
facts  of  the  case — she  receives  as  for  her 
proportion  of  the  sum  paid  under  the  pol- 
icy. She  afterwards  takes  out  administra- 
tion on  her  husband's  estate;  and  in  her 
capacity  of  administratrix  sues  for  the  re- 
mainder of  the  $3,000.  Held,  first,  that 
there  being  nothing  beyond  the  execution 
of  the  note  for  $3,000  to  show  that  A.  was 
a  participant  in  any  fraud  on  the  insurers, 
but  on  the  contrary  it  rather  appearing 
that  he  looked  upon  B.  as  a  friend  to 
whom  he  was  willing  to  trust  the  policy; 
held  further,  and  as  a  consequence,  that 
B.  was  bound  to  account  to  A.'s  estate  for 
the  whole  sum,  less  any  deductions  for 
premiums  or  other  just  offset;  and  the  as- 
signment of  the  policy  was  valid  only  to 
that  extent,  second,  that  the  third  which 
the  widow  received,  having  been  received 
by  her  when  ignorant  of  the  full  extent  of 
her  rights,  and  received  hastily  without 
consideration,  and  when  influenced  by  the 
advice  of  a  friend  of  her  husband,  while 
ignorant  of  many  facts  of  the  case  did  not 


conclude  her.  Independently  of  this,  that 
if  she  had  a  right  as  administratrix  to  re- 
cover the  $3,000,  the  receipt  by  her  of 
$1,000  before  she  took  out  administration 
could  not  defeat  the  right.  Cammack  v. 
Lewis,  15  Wall.  643,  21  L.  Ed.  244. 

W.  obtained  a  policy  of  insurance  upon 
his  life  and  entered  into  an  agreement  with 
a  trust  association  whereby  he  assigned 
said  policy  to  said  trust  association,  upon 
the  condition  that  latter  should  pay  all  pre- 
miums, etc.,  due  and  payable  on  said  pol- 
icy, and  in  consideration  of  which  the  said 
trust  company  was  to  retain  nine-tenths  of 
the  amount  due  on  said  policy  at  the  death 
of  W.  No  fraud  or  deception  upon  any 
one  was  designed  by  the  agreement,  nor 
did  its  execution  involve  any  moral  turpi- 
tude. The  trust  association  paid  the  pre- 
miums, and  on  the  death  of  W.  collected 
from  the  company  the  amount  of  the  pol- 
icy, one-tenth  of  which,  it  paid  to  W.'s 
widow.  W.'s  administrator  brought  suit 
to  recover  the  balance  from  the  said  trust 
association.  The  trust  association  ad- 
mitted the  collection  of  the  insurance 
money  and  relied  upon  the  agreement  men- 
tioned and  the  assignment  of  the  policy  to 
defeat  the  action.  It  was  held  that  the 
administrator  was  entitled  to  collect  from 
the  trust  association  the  amount  collected 
from  the  insurance  company,  with  interest, 
after  deducting  the  sum  paid  to  the  widow 
and  the  several  sums  advanced  by  the  said 
trust  association.  Warnock  v.  Davis,  104 
U.  S.  775,  26  L.  Ed.  924. 

"Although  the  agreement  between  the 
trust  association  and  the  assured  was  in- 
valid as  far  as  it  provided  for  an  absolute 
transfer  of  nine-tenths  of  the  proceeds  of 
the  policy  upon  the  conditions  named,  it 
was  not  of  that  fraudulent  kind  with  re- 
spect to  which  the  courts  regard  the  par- 
ties as  alike  culpable  and  refuse  to  inter- 
fere with  the  results  of  their  action.  No 
fraud  or  deception  upon  any  one  was  de- 
signed by  the  agreement,  nor  did  its  exe- 
cution involve  any  moral  turpitude.  It 
is  one  which  must  be  treated  as  creatinsr 
no  legal  right  to  the  proceeds  of  the  policy 
beyond  the  sums  advanced  upon  its  se- 
curity; and  the  courts  will,  therefore,  hold 
the  recipient  of  the  moneys  beyond  those 
sums  to  account  to  the  representatives  of 
the  deceased.  It  was  lawful  for  the  as- 
sociation to  advance  to  the  assured  the 
sums  payable  to  the  insurance  company 
on  the  policy  as  they  became  due.  It  was, 
also,  lawful  for  the  assured  to  assign  the 
policy  as  security  for  their  payment.  The 
assignment  was  only  invalid  as  a  transfer 
of  the  proceeds  of  the  policy  beyond  what 
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interests,  whether  transferred  to  them  by  his  act  or  by  operation  of  law.  It 
may  include  assigns  as  well   as  executors  and  administrators.^^ 

T.  Renewals. — See  ante,  "Policy  Renewed  Agreeably  to  Previous  Repre- 
sentations," IV,  K,  2,  b,  (2),  (c),  mm. 

U.  Reinsurance — 1.  Validity  and  Amount. — Contracts  of  reinsurance,  by 
which  one  insurer  causes  the  sum  which  he  has  insured  to  be  reassured  to  him 
by  a  distinct  contract  with  another  insurer,  with  the  object  of  indemnifying  him- 
self against  his  own  responsibility^^  (though  prohibited  for  a  time  in  England 
by  statute),  are  valid  by  the  common  law,  and  have  always  been  lawful  in  this 
country.**^ 

2.  Form  and  Requisites. — A  policy  which  does  not  even  show  that  it  is  a 
reinsurance  is  not  the  .less  effectual  for  that  reason.^'^ 


was  required  to  refund  those  sums,  with 
interest.  To  hold  it  valid  for  the  whole 
proceeds  would  be  to  sanction  speculative 
risks  on  human  life,  and  encourage  the 
■evils  for  which  wager  policies  are  con- 
demned." Warnock  v.  Davis,  104  U.  S. 
775.   781,  26  L.    Ed.   924. 

"The  policy  executed  on  the  life  of  the 
deceased  was  a  valid  contract,  and  as  such 
was  assignable  by  the  assured  to  the  as- 
sociation as  security  for  any  sums  lent  to 
him,  or  advanced  for  the  premiums  and 
assessments  upon  it.  But  it  was  not  as- 
signable to  the  association  for  any  other 
purpose."  Warnock  v.  Davis,  104  U.  S. 
775,  778,  26  L.   Ed.  924. 

The  assignee  of  an  endowment  policy  of 
life  insurance  payable  at  a  certain  date  to 
the  insured  or  his  assignee  represented  that 
he  was  the  special  partner  of  the  insured, 
and  had  placed  $5,000  in  the  partnership, 
and  was  apprehensive  that  he  might  be 
charged  as  a  general  partner.  If  he  was  a 
special  partner  the  contract  was  not  a 
wager  policy.  The  assignment  conveying 
the  whole  interest  of  the  insured,  his  rep- 
resentatives alone  would  have  a  valid  claim 
■under  it,  if  the  policy  was  not  void  in  its 
inception.  New  York  Mut.  Life  Ins.  Co. 
V.  Armstrong,  117  U.  S.  591,  593,  29  L.  Ed. 
997. 

"The  assignment  of  a  policy  to  a  party 
not  having  an  insurable  interest  is  as  ob- 
jectionable as  the  taking  out  of  a  policy  in 
his  name.  Nor  is  its  character  changed 
because  it  is  for  a  portion  merely  of  the  in- 
surance money.  To  the  extent  in  which 
the  assignee  stipulates  for  the  proceeds  of 
the  policy  beyond  the  sums  advanced  by 
him,  he  stands  in  the  position  of  one  hold- 
ing a  wager  policy.  The  law  might  be 
readily  evaded,  if  the  policy,  or  an  inter- 
est in  it,  could,  in  consideration  of  paying 
the  premiums  and  assessments  upon  it, 
and  the  promise  to  pay  upon  the  death  of 
the  assured  a  portion  of  its  proceeds  to  his 
representatives,  be  transferred  so  as  to  en- 
title the  assignee  to  retain  the  whole  in- 
surance money."  Warnock  v.  Davis,  104 
U.    S.   775,   779,   26   L.    Ed.    924. 

"If  there  be  any  sound  reason  for  hold- 
ing a  policy  invalid  when  taken  out  by  a 
party  who  has  no  interest  in  the  life  of  the 
assured,  it  is  difficult  to  see  why  that  rea- 
son is  not  as  cogent  and  operative  against 


a  party  taking  an  assignment  of  a  policy 
upon  the  life  of  a  person  in  which  he  has 
no  interest.  The  same  ground  which  in- 
validates the  one  should  invalidate  the 
other — so  far,  at  least,  as  to  restrict  the 
right  of  the  assignee  to  the  sums  actually 
advanced  by  him.  In  the  conflict  of  de- 
cisions on  this  subject  we  are  free  to  fol- 
low those  which  seem  more  fully  in  ac- 
cord  with  the  general  policy  of  the  law 
against  speculative  contracts  upon  human 
life."  Warnock  v.  Davis,  104  U.  S.  775, 
782,    26    L.    Ed.    924. 

34.  Endowment  •olicy. — New  York  Mut. 
Life  Ins.  Co.  v.  Armstrong,  117  U.  S.  591, 
597,  29   L.   Ed.  997. 

35.  Validity  and  amount. — Phoenix  Ins. 
Co.  V.  Erie,  etc.,  Transp.  Co.,  117  U.  S.  .312, 
323,  29  L.  Ed.  873;  North  America  Ins. 
Co.  V.  Hibernia  Ins.  Co.,  140  U.  S.  565, 
573,    35    L.    Ed.    517. 

36.  Phoenix  Ins.  Co.  v.  Erie,  etc.,  Transp. 
Co.,  117  U.  S.  312,  323,  29  L.  Ed.  873. 

In  the  absence  of  any  usage  not  to  re- 
insure to  the  whole  amount  of  the  original 
insurance,  and  of  any  specific  stipulation  in 
the  policy,  there  can  be  no  doubt  that  the 
original  insurer  may  protect  himself  to 
the  whole  extent  of  his  liability.  North 
America  Ins.  Co.  v.  Hibernia  Ins.  Co.,  140 
U.  S.  565,  573,  35  L.  Ed.  517.  See,  also, 
Phoenix  Ins.  Co.  v.  Erie,  etc.,  Transp.  Co., 
117    U.    S.    312,    323,    29    L.    Ed.    873. 

A  local  usage  not  to  reinsure  to  the 
whole  amount  of  the  original  insurance, 
cannot  affect  a  contract  made  elsewhere. 
North  America  Ins.  Co.  v.  Hibernia  Ins. 
Co.,   140  U.  S.  565,  573,   35  L.   Ed.   517. 

A  policy  of  reinsurance  which,  by  the 
terms  of  the  original  endorsement  thereon, 
was  "to  apply  to  the  excess  which  the 
said  company  may  have  in  their  various 
policies  over  $50,000,  and  to  apply  pro 
rata  with  all  reinsurance  policies  on  same 
excess,"  while  it  limits  the  reinsurance  by 
the  insurance  company  issuing  such  policy 
to  excess  over  the  sum  named,  contains 
nothing  to  prevent  the  original  insurer 
from  protecting  himself  by  obtaining  re- 
insurance from  other  companies  within  that 
sum.  North  America  Ins.  Co.  v.  Hibernia 
Ins.  Co.,  140  U.  S.  565,  574,  35  L.  Ed.  517. 

37.  Form  and  requisites. — North  Amer- 
ica Ins.  Co.  V.  Hibernia  Ins.  Co.,  140  U.  S. 
565,   573,   35   L.   Ed.   517. 
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3,  Construction. — A  policy,  although  a  reinsurance,  is  a  contract,  which, 
like  others,  must  be  construed  according  to  its  terms.^^ 

4.  Evide;nce;. — In  a  suit  upon  a  contract  of  reinsurance,  the  subject  at  risk 
and  the  loss  thereof  must  be  proved  in  the  same  manner  as  if  the  original  as- 
sured were  the  plaintiff.^^ 

V.  Remedies — -1.  Conflict  of  Laws. — In  an  action  on  an  insurance  policy, 
all  matters  respecting  the  remedy  and  admissibility  of  evidence  depend  upon  the 
law  of  the  state  where  the  suit  is  brought.^^ 

2.  Form  of  Remedy — a.  Action  at  Laiu. — Where  Insurer  Refuses  to  De- 
liver Policy. — After  a  tender  of  the  premium  or  premium  note,  an  action  for 
the  nondelivery  of  the  policy  may  be  maintained.*^ 

Nondelivery  of  Premium  Note. — If  the  insurer  tender. the  policy,  an  action 
for  not  delivering  the  premium  note  will  at  once  lie  against  the  assured.'*^ 

Assumpsit. — See  post,  "Pleading,"  IV,  V,  11. 

b.  Remedies  in  Equity — (1)  Reformation. — Where  necessary  and  proper  to 
enable  a  party  to  assert  rights  under  it  as  reformed,  a  court  of  equity  may  re- 
form a  policy  of  insurance  for  fraud  or  mistake,  and  give  judgment  thereon  as 
reformed.'*^  Although  a  loss  has  actually  happened,  a  bill  to  reform  a  written 
policy  of  insurance  may  be  maintained  upon  the  ground  that  it  did  not  express 
the  intent  of  the  contracting  parties.** 


38.  Construction. — Sun  Mut.  Ins.  Co.  v. 
Ocean  Ins.  Co.,  107  U.  S.  485,  506,  27  L. 
Ed.  337. 

39.  Evidence. — Phoenix  Ins.  Co.  v.  Erie, 
etc.,  Transp.  Co.,  117  U.  S.  312,  323,  29 
L.  Ed.  873,  citing  Sun  Mut.  Ins.  Co.  v. 
Ocean  Ins.  C©.,  107  U.  S.  485,  27  L.  Ed. 
337. 

40.  Conflict  of  law. — Knights  of  Pythias 
V.  Meyer,  198  U.  S.  508,  517,  49  L.  Ed.  1146. 
See  the  title  CONFLICT  OF  LAWS,  vol, 
3,  pp.   1086,   1088. 

In  the  absence  of  any  special  provision 
to  the  contrary  the  state  in  which  a  policy 
of  insurance  is  delivered  by  the  agent  of 
the  insurance  company  to  the  insured,  who 
there  pays  the  premium,  delivery  and  pay- 
ment of  premium  being  essential  to  the 
taking  effect  as  a  binding  obligation  of  the 
contract,  is  the  state  in  which  the  contract 
is  consummated  and  by  the  laws  of  which 
it  is  to  be  governed  in  its  enforcement. 
Knights  of  Pythias  v.  Meyer,  198  U.  S.  508, 
518,  49  h.  Ed.  1146.  See,  to  the  same  ef- 
fect. Equitable  Life  Assur.  Society  v. 
Clements,  140  U.  S.  226,  232.  35  L.  Ed.  497; 
Mutual  Life  Ins.  Co.  v.  Cohen,  179  U.  S. 
262,  45  L.  Ed.  181;  Mutual  Life  Ins.  Co. 
V.  Hill,  193  U.  S.  551,  554,  48  L.  Ed.  788; 
Paul  V.  Virginia,  8  Wall.  168,  19  L.  Ed. 
357;  Hooper  v.  California,  155  U.  S.  648, 
654,  39  L.  Ed.  297;  Philadelphia  Fire 
Ass'n  V.  New  York,  119  U.  S.  110,  30  L. 
Ed.  342;  Mutual  Life  Ins.  Co.  v.  Phinney, 
178  U.   S.   327,  44  L.    Ed.   1088. 

The  right  to  prevent  physician  testi- 
fying as  to  knowledge  derived  profession- 
ally depends  upon  the  lex  fori.  Knights 
of  Pythias  v.  Meyer,  198  U.  S.  508,  49  L. 
Ed.    1146. 

41.  Where  insurer  refuses  to  deliver  pol- 
icy.— Commercial,  etc.,  Ins.  Co.  v.  Union 
Mut.  Ins.  Co.,  19  How.  318,  323,  15  L.  Ed. 
636. 

When    an    agent    is    authorized,    after    a 


preliminary  contract  for  an  insurance  is 
rriade  by  him,  to  fill  up  a  blank  policy  duly 
signed  and  attested  by  the  officers  of  the 
company,  sent  to  him  for  the  purpose,  he 
is  authorized  to  fill  up  such  policy  after  a 
loss  has  occurred.  When  thus  filled  up, 
the  policy  becomes  the  property  of  the  as- 
sured, and  upon  a  refusal  of  the  company 
to  surrender  it  two  courses  are  open  to 
him;  either  to  proceed  by  action  to  re- 
cover the  possession  of  the  policy,  or  to 
sue  upon  the  policy  to  recover  for  the  loss, 
and  in  the  latter  case  to  prove  its  contents 
upon  failure  of  the  company  to  produce 
the  instrument  on  the  trial.  Insurance  Co. 
V.   Colt,   20  Wall.  560,  22  L.  Ed.  423. 

42.  Commercial,  etc.,  Ins.  Co.  v.  Union 
Mut.  Ins.  Co.,  19  How.  318,  323,  15  L.  Ed. 
636. 

43.  Reformation. — Hearne  v.  Marine  Ins. 
Co.,  20  Wall.  488,  22  L.  Ed.  395;  Northern 
Assur.  Co.  V.  Grand  View  Bldg.  Ass'n,  203 
U.   S.   106,  51  L.  Ed.   109. 

44.  Snell  v.  Insurance  Co.,  98  U.  S.  85, 
89,  25  L.  Ed.  52;  Thompson  z/.  Phenix  Ins. 
Co.,    136  U.   S.   287,   295,   34   L.   Ed.   408. 

A,  a  member  of  the  firm  of  A,  B.  &  Co., 
who  were  the  owners  of  cotton,  communi- 
cated the  facts  touching  its  ownership,  sit- 
uation, value,  and  risk,  so  far  as  he  knew 
them,  to  C,  a  duly  accredited  agent  of  an 
insurance  company;  and  thereupon  the 
company,  thr®ugh  C,  entered  into  a  verbal 
agreement  with  A,  acting  for  and  on  be- 
half of  the  firm,  to  insure  for  a  certain  pe- 
riod the  cotton  for  its  whole  value  against 
loss  by  fire,  at  a  premium  which  was  sub- 
sequently paid  to  the  company.  A  as- 
sented that  the  insurance  should  be  made 
in  his  name,  upon  the  representation  and 
agreement  of  C  that  the  entire  interest  of 
the  firm  in  the  cotton  would  be  thereby 
fully  protected.  The  cotton  was  burnt 
within  the  specified  period.  The  policy 
was  then  issued  and  delivered  to  A,  who, 
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Parol  proof  in  all  such  cases,  is  to  be  received  with  great  caution,  and,  where 
the  mistake  is  denied,  should  never  be  made  the  foundation  of  a  decree,  variant 
from  the  written  contract,  except  it  be  of  the  clearest  and  most  satisfactory 
character.^  ^ 

The  evidence  of  the  knowledge  of  the  underwriters  of  the  intention  of 
the  insured,  at  the  time  of  making  the  policy,  ought  to  be  very  clear,  to  justify 
a  court  of  equity  in  conforming  the  policy  to  that  intention.^^ 

Acquiescence  and  Laches. — Nor  should  relief  be  granted  where  the  party- 
seeking  it  has  unreasonably  delayed  application  for  redress,  or  where  the  cir- 
cumstances raise  the  presumption  that  he  acquiesced  in  the  written  agreement 
after  becoming  aware  of  the  mistake."*" 

Policy  Void  under  Clause  as  to  Which  No  Mistake  Alleged. — A  decree 
reforming  a  policy  will  not  be  made,  where  it  appears  from  one  of  its  clauses, 
in  respect  to  which  no  mistake  is  alleged,  that  the  policy  is  void ;  for  the  court 
will  not  reform  a  contract  merely  for  the  sake  of  reforming  it,  but  only  to  en- 
able some  party  to  assert  rights  under  it  as  reformed.*^ 

After  Action  at  Law  Defeated. — A  policy  of  insurance  not  in  accordance 
with  the  terms  of  the  preliminary  contract  of  insurance  may  be  reformed  after 
an  action  at  law  has  been  defeated.'*^ 


being  at  once  advised  by  his  attorneys  that 
it  in  terms  covered  his  interest,  but  not 
that  of  the  firm,  forthwith  requested  the 
company  to  correct  it,  so  that  it  should 
conform  to  the  agreement.  The  com- 
pany having  declined  to  do  so,  A,  B,  &  Co. 
filed  against  it  a  bill,  praying  that  the  pol- 
icy be  reformed,  and  that  the  value  of  the 
cotton  be  awarded  to  them.  Held,  that 
the  acceptance  of  the  policy  was  not  such 
as  waived  any  right  of  A,  B.  &  Co.  under 
the  agreement  covering  their  interest  in  the 
cotton,  which  A  in  their  behalf  had  made 
with  the  company,  and  that  they  are  en- 
titled to  the  relief  prayed  for.  Snell  v. 
Insurance  Co.,  98  U.  S.  85,  25  L.  Ed.  52. 

Where  a  party  proposed  to  insurers  to 
insure  his  vessel  on  a  "voyage  from  Liver- 
pool to  Cuba  and  to  Europe  via  Falmouth," 
at  a  rate  named,  and  the  company  offered 
to  insure  at  a  somewhat  higher  rate,  say- 
ing, "It  is  worth  something,  you  know, 
to  cover  the  risk  at  the  port  of  loading 
in  Cuba,"  held,  that  it  was  implied  that 
"the  port  of  loading"  might  be  different 
from  the  port  of  discharge,  and  where  the 
assured  accepted  this  offer,  and  told  the 
insurer  to  insure  "at  and  from  Liverpool 
to  Cuba  and  to  Europe  via  a  market  port," 
etc.,  held  further,  that  a  policy  which  in- 
sured "to  port  of  discharge  in  Cuba,  and 
to  Europe  via  a  market  port,"  etc.,  did  not 
conform  to  the  contract,  and  was  to  be 
reformed  so  as  to  do  so.  Equitable  Ins. 
Co.  V.  Hearne,  20  Wall.  494,  22  L.  Ed. 
398. 

The  allegation  of  an  amended  bill  for 
the  reformation  of  a  policy  of  insurance 
were  admitted  by  a  demurrer  to  be  true. 
They  showed  that  before  the  policj'^  was 
issued,  the  agreement  between  the  as- 
sured and  the  insurance  company  was, 
that  the  insurance  should  run  to  him  as 
receiver,  and  to  his  successors,  and  also  to 
those  whom  it  might  concern;  and  that 
by  inadvertence,  accident  and  mistake, 
upon  the  part  both  of  K.  and  the  company, 


the  policy  was  not  so  framed.  The  policy 
runs  to  K.,  receiver  for  H.  v.  H.  It  was 
held  that  whether  K.'s  successor  in  the 
receivership  might  not  recover  upon  the 
policy  as  it  is  (there  being  no  question  of 
limitation  in  the  case),  especially  upon 
proof  that  the  parties  intended  the  insur- 
ance to  cover  the  interest  which  the  re- 
ceiver (whoever  he  was  at  the  time  of  the 
loss)  represented,  is  a  question  that  need 
not  be  considered.  If,  by  inadvertence, 
accident  or  mistake,  the  terms  of  the  con- 
tract were  not  fully  set  forth  in  the  policy, 
the  plaintiff  is  entitled  to  have  it  reformed, 
so  as  to  express  the  real  agreement,  with- 
out the  necessity  of  resorting  to  extrin- 
sic proof.  Thompson  v.  Phenix  Ins.  Co.,, 
136   U.    S.   287,  295,  34   L.   Ed.   408. 

45.  Snell  v.  Insurance  Co.,  98  U.  S.  85, 
89,  25  L.  Ed.  52. 

46.  Evidence  of  underwriter's  knowl- 
edge of  intention  of  assured. — Graves  v. 
Boston  Marine  Ins.  Co.,  2  Cranch  419,  2 
L.   Ed.   324. 

"In  Graves  v.  Boston  Marine  Ins.  Co.,  2' 
Cranch  419,  2  L.  Ed.  324,  tliis  court  de- 
clined to  grant  relief  against  an  alleged 
mistake  in  the  execution  of  a  polic3% 
partly  because  the  comolainant's  agent 
had  possession  of  the  policy  long  enough 
to  ascertain  its  contents,  and  retained  it 
several  months  before  alleging  any  mis- 
take in  its  reduction  to  writing."  Snell  v. 
Insurance  Co.,  98  U.  S.  85,  90,  25  L.  Ed.  52. 

47.  Snell  v.  Insurance  Co.,  98  U.  S.  85, 
89.  25   L.   Ed.   52. 

48.  Thompson  v.  Phenix  Ins.  Co.,  136 
U.    S.    287,   296,   34    L.    Ed.   408. 

49.  Equitable  Ins.  Co.  v.  Hearne,  20 
Wall.   494,  22  L.   Ed.   398. 

An  adjudication  in  an  action  at  law  that 
a  contract  of  insurance  cannot  be  recov- 
ered upon  as  it  stood,  or  helped  out  by- 
any  doctrine  of  the  common  law,  is  not 
an  adjudication  that  the  contract  cannot 
be  reformed.  Northern  Assur.  Co.  v. 
Grand  View  Bldg.  Ass'n,  203    U.  S.  106,  51 
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(2)  Specific  Performance. — A  bill  in  equity  for  the  specific  performance  of  a 
contract  for  a  policy  can  be  maintained.^"  A  party  has  a  right  to  resort  to  a 
court  of  equity  to  compel  the  delivery  of  the  policy,  either  before  or  after  the 
happening  of  the  loss,^!  and  being  properly  in  that  court  after  the  loss  happened, 
it  is  according  to  the  established  course  of  proceeding,  in  order  to  avoid  delay 
and  expense  to  the  parties  (circuity  of  action),  to  proceed  and  give  such  final 
relief  as  the  circumstances  of  the  case  demand. ^2 

(3)  Cancellation. — Although  equity  has  power  to  order  the  delivery  up  and 
cancellation  of  a  policy  of  insurance  obtained  on  fraudulent  representations  and 
suppressions  of  facts,  yet  it  will  not  generally  do  so,  when  these  representations 
and  suppressions  can  be  perfectly  well  used  as  a  defense  at  law  in  a  suit  upon  the 
policy,  and  such  is  the  rule  in  the  federal  courts  of  equity  jurisdiction-^^ 


Iv.  Ed.  109.  See  the  title  RES  ADTUDI- 
CATA. 

Full  faith  and  credit  to  judgment  of 
court  of  another  state  or  of  United  States. 

— A  state  court  does  not  fail  to  give  full 
fnith  and  credit  to  a  judgment  in  an  ac- 
tion at  law  in  a  court  of  another  state  as  a 
federal  court  that  the  insured  cannot  re- 
cover on  a  policy  of  insurance  as  it  then 
stood,  by  holding  that  such-  judgment  was 
no  bar  to  a  bill  in  equity  to  reform  the 
policy,  and  to  recover  upon  it  as  reformed. 
Northern  Assur.  Co.  ■:'.  Grand  View  Bldg. 
Ass'n,  203  U.  S.  106,  51  L-  Ed.  109.  See 
the  title  FOREIGN  JUDGMENTS,  REC- 
ORDS AND  JUDICIAL  PROCEED- 
INGS, vol.  6,  p.  335. 

50.  Specific  performance. — Tayloe  v. 
IMerchants'  Fire  Ins.  Co.,  9  How.  390,  13 
L.  Ed.  187;  Commercial,  etc.,  Ins.  Co.  v. 
Union  Mut.  Ins.  Co.,  19  How.  318,  323,  15 
L.  Ed.  636;  Fames  v.  Home  Ins.  Co.,  94 
U.   S.  621,  630,  24   E.   Ed.   298. 

51.  Tavloe  v.  Merchants'  Fire  Ins.  Co., 
9  How.  3'90,  405,  13  L.   Ed.  187. 

Although  the  plaintiff  had  an  adequate 
remedy  at  law,  and  was  not,  therefore, 
tinder  the  necessity  of  resorting  to  a  court 
of  equity,  it  by  no  means  follows  from 
this,  that  a  court  of  chancery  will  not  en- 
tertain jurisdiction.  "Had  the  suit  been 
instituted  before  the  loss  occurred,  the 
appropriate,  if  not  the  only,  remedy  would 
have  been  in  that  court,  to  enforce  a  spe- 
cific performance,  and  compel  the  com- 
pany to  issue  the  policy.  And  this  rem- 
edy is  as  appropriate  after  as  before  the 
loss,  if  not  as  essential,  in  order  to  facili- 
tate the  proceedings  at  law.  No  doubt,  a 
•count  could  have  been  framed  upon  the 
agreement  to  insure,  so  as  to  have  main- 
tained the  action  at  law.  uut  the  pro- 
ceedings would  have  been  more  compli- 
■cated  and  embarrassing  than  upon  the  pol- 
icy." Tayloe  v.  Merchants'  Fire  Ins.  Co., 
■9  How.  390,  405,  13  L.   Ed.   187. 

52.  Tayloe  v.  Merchants'  Fire  Ins.  Co., 
■9  How.  390,  13  L.  Ed.  187;  Fames  v. 
Home  Ins.  Co.,  94  U.  S.  621,  630,  24  L.  Ed. 
298;  Commercial,  etc.,  Ins.  Co.  v.  Union 
Mut.  Ins.  Co.,  19  How.  318,  323,  15  L.  Ed. 
•636;  Insurance  Co.  v.  Colt,  20  Wall.  560, 
22  L.  Ed.  423.  See  post,  "Declaration, 
Bill  or  Complaint,"  IV,  V,  11,  a. 

"As   the   only  real   question  in  the   case 


is  the  one  which  a  court  of  equity  must 
necessarily  have  to  decide,  in  the  exer- 
cise of  its  peculiar  jurisdiction  in  enforc- 
ing a  specific  execution  of  the  agreement, 
it  would  be  an  idle  technicality  for  that 
court  to  turn  the  party  over  to  his  remedy 
at  law  upon  the  policy.  And,  no  doubt,  it 
was  a  strong  sense  of  this  injustice  that 
led  the  court  at  an  early  day  to  establish 
the  rule,  that,  having  properly  acquired 
jurisdiction  over  the  subject  for  a  neces- 
sary purpose,  it  was  the  duty  of  the  court 
to  proceed  and  do  final  and  complete  jus- 
tice between  the  parties,  where  it  could  as 
well  be  done  in  that  court  as  in  proceed- 
ings at  law."  Tayloe  v.  Merchants'  Fire 
Ins.   Co.,  9   How.   390,   405,   i3   L.   Ed.   187. 

It  being  admitted  that  the  defendant 
company  in  a  suit  for  specific  performance 
of  a  contract  to  make  a  reinsurance  would 
l)e  liable  as  for  a  total  loss  on  the  policy, 
if  issued  in  conformity  with  the  contract, 
no  further  question  remains  to  be  tried, 
and  it  is  proper  to  decree  the  payment  of 
the  money,  which  would  have  been  pay- 
able on  the  policy,  if  it  had  been  issued. 
Commercial,  etc.,  Ins.  Co.  v.  Union  Mut. 
Ins.  Co.,  19  How.  318,  323,  15  E.  Ed.  636, 
citing  Tayloe  v.  Merchants'  Fire  Ins.  Co., 
9  How.  390,  13   L.   Ed.   187. 

53.  Insurance  Co.  v.  Bailey,  13  Wall. 
616,  20  L.  Ed.  501;  Cable  v.  United  States 
Life  Ins.  Co.,  191  U.  S.  288,  305,  48  L.  Ed. 
183. 

Insurance  Co.  v.  Bailey,  13  Wall.  616, 
20  L.  Ed.  501,  was  a  suit  by  the  company 
to  obtain  the  delivery  up  and  cancellation 
of  certain  policies  of  life  insurance  after 
the  death  of  the  assured,  on  the  ground 
that  the  policies  had  been  procured  by  the 
defendant,  the  widow  of  the  deceased,  by 
fraudulent  suppression  of  material  facts. 
and  by  the  misrepresentation  of  others  of 
the  same  class.  The  answer  denied  the 
allegations  made.  It  was  held  that  the 
company  would  have  a  perfect  defense  at 
law  in  an  action  by  the  holder  upon  the 
policy  of  insurance,  and  for  that  reason 
equity  would  refuse  to  take  jurisdiction  of 
an  action  to  compel  the  delivery  up  and 
cancellation  of  the  policies.  Cable  7'. 
United  States  Life  Ins.  Co.,  191  U.  S.  288, 
305,    48    L.    Ed.    188. 

A  bill  for  such  a  delivery  up  and  can- 
cellation   was    properly    "dismissed,    with- 
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3.  Jurisdiction   and  Venue.— Situs   of   Policy  for   Purpose    of   Suit. — 

\Miere  a  foreign  fire  insurance  company,  which  had  insured  property  in  another 
state,  after  a  loss  has  occurred  on  such  property,  fails  to  make  payment,  or  to 
build  or  repair  under  an  option  of  repairing  or  rebuilding,  it  has  failed  to  com- 
ply with  the  terms  of  its  contract,  and  out  of  that  failure  the  cause  of  action 
arose  in  the  state  in  wdiich  the  property  was  situated.^^  For  the  purpose  of  suit 
the  situs  of  a  hfe  insurance  policy,  issued  by  a  New  York  corporation  doing 
business  in  Haw^aii  and  by  statute  subject  there  to  suit,  is  not  solely  at  the  dom- 
icile of  the  corporation  but  also  is  in  Hawaii,  the  domicile  of  the  deceased.^^ 

Assets  for  Founding  Administration. — See  post,  "Executor  and  Adminis- 
trator," IV,  V,  10,  a,  (1),  (b). 

4.  Consolidation  of  Actions. — See  the  tide  Consolidation  oe  Actions, 
vol.  3,  p.  1097. 

5.  Removal  of  Causes. — See  the  titles  Foreign  Corporations,  vol.  6,  p.  305 ; 
Removal  of  Causes. 

6.  Set-Off,  Recoupment  and  Counterclaim. — Where  an  agent  effected 
two  policies  of  insurance,  and  gave  his  own  note  for  the  premium,  in  an  action 
on  one  policy,  the  underwriters  may  set  off  the  amount  of  the  premium  on  the 
other  policy.^ ^  Having  been  prevented  from  doing  so,  by  injunction,  equity  will 
compel  the  principal  to  allow  the  amount  to  be  deducted  from  the  judgment.^^ 

The  burden  of  proof  that  a  set-off  existed  in  favor  of  the  defendant  in  a 
suit  brought  by  an  insurance  company  against  one  of  its  agents  is  upon  the 
asrent.^"^ 


out  prejudice,"  though  the  evidences  of  the 
fraud  were  considerable,  there  being  no 
allegation  that  the  holder  of  the  policy 
meant  to  assign  it;  and  suit  on  the  policy 
having,  after  the  bill  was  tiled,  been  begun 
at  law.  Insurance  Co.  v.  Bailey,  13  Wall. 
616.  20  L.  Ed.  501;  Cable  v.  United  States 
Life  Ins.  Co.,  191  U.  S.  288,  305,  48  L. 
Ed.    188. 

"By  the  death  of  the  cestui  que  vie  the 
obligation  to  pay,  as  expressed  in  the 
policies,  became  fixed  and  absolute,  sub- 
ject only  to  the  condition  to  give  notice 
and  furnish  proof  of  that  event  within 
ninety  days.  Notice  having  been  given 
and  the  required  proof  furnished,  the  ob- 
ligation to  pay  certainly  became  fixed  by 
the  terms  of  the  policies  and  the  sums  in- 
sured became  a  purely  legal  demand,  and 
if  so,  it  is  difficult  to  see  what  remedy, 
more  nearly  perfect  and  complete,  the  ap- 
pellants can  have  than  is  afforded  them  by 
their  right  to  make  defense  at  law,  which 
secures  to  them  the  right  of  trial  by  jury. 
Where  a  party,  if  his  theory  of  the  con- 
troversy is  correct,  has  a  good  defense  at 
law  to  'a  purely  legal  demand,'  he  should 
be  left  to  that  means  of  defense,  as  he 
has  no  occasion  to  resort  to  a  court  of 
equity  for  relief,  unless  he  is  prepared  to 
allege  and  orove  some  special  circum- 
stances to  show  that  he  may  sufifer  irre- 
parable injury  if  he  is  denied  a  Dreventive 
remedy."  Insurance  Co.  v.  Bailey,  13 
Wall.  616,  20  L.  Ed.  501;  Cable  v.  United 
States  Life  Ins.  Co.,  191  U.  S.  288.  305, 
48  L.  Ed.  188.  See  the  title  RESCIS- 
SION, CANCELLATION  AND  REF- 
ORMATION. 

Removal  of  cause  furnishing  ground  for 
revocation    of    license. — The    fact    that    a 


removal  of  an  action  commenced  in  a  state 
court  to  a  United  States  court,  was 
ground  for  the  revocation  of  the  license 
of  a  foreign  insurance  company  furnishes 
no  ground  for  appealing  to  a  federal  court 
of  equity  to  take  jurisdiction  of  a  suit 
by  such  foreign  insurance  company 
to  cancel  the  policy  where  otherwise  the 
court  would  have  none.  Cable  v.  United 
States  Life  Ins.  Co.,  191  U.  S.  288,  305,  48 
L.   Ed.  188. 

The  fact  that  a  removal  of  a  suit 
brought  in  a  state  court  to  the  federal 
court  by  a  foreign  insurance  company  fur- 
nished ground  for  a  revocation  of  its  li- 
cense does  not  justify  appealing  to  a 
federal  court  of  equity  to  take  jurisdic- 
tion of  a  suit  to  cancel  a  policy  because 
the  contingency  is  one  of  the  complain- 
ant's own  creation,  and  it  ought  not  to 
be  able  to  avail  itself  of  an  embarrassment 
which  it  has  voluntarily  created  as  a  foun- 
dation for  jurisdiction  in  a  federal  court 
which  would  not  otherwise  exist.  Cable  v. 
United  States  Life  Ins.  Co.,  191  U.  S. 
288,  48  L.   Ed.   188. 

54.  Jurisdiction  and  venue. — Pennsyl- 
vania Lumberman's,  etc.,  Ins.  Co.  v. 
Meyer,  197  U.  S.  407,  417,  49  L.  Ed.  8]0. 
citing  Lafayette  Ins.  Co.  v.  French,  18 
How.    404,    407,    15    L.    Ed.    451. 

55.  Equitable  Life  Assur.  Society  v. 
Brown,    187    U.    S.    308.   47   L.    Ed.    190. 

56.  Set-off,  recouoment  and  crunter- 
claim. — Leeds  v.  Marine  Ins.  Co.,  6  Wheat. 
565,    5    L.    Ed.    332. 

57.  Leeds  v.  Marine  Ins.  Co.,  6  Wheat. 
565.  5  L.   Ed.   332. 

57a.  Manning  v.  Insurance  Co.,  100  U. 
S.  693,  25  L.  Ed.  761. 
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Set- Off  against  Insolvent  Company. — See  ante,  "Set-Off  between  Com- 
pany and  Policy  Holders,"  II,  D,  1,  b. 

Where  Stipulation  That  Carrier  to  Have  Benefit  of  Insurance  Obtained 
by  Shipper  Broken. — See  the  title  Subrogation. 

7.  Statutory  Limitation  op  Actions. — Right  of  Action  of  Bailee. — The 
right  of  action  of  a  bailee  who  has  insured  the  property  intrusted  to  his  care, 
accrues  on  the  occurring  of  the  loss.^^ 

Porto  Rico. — In  the  absence  of  express  legislation  affecting  Porto  Rico,  the 
law  prior  to  the  extension  of  the  civil  code  thereto  in  1889  concerning  limita- 
Lions  of  personal  actions  on  insurance  policies,  is  that  generally  prevailing  under 
Spanish  law,  and  in  the  case  on  the  policy  in  question  the  loss  under  which  it 
occurred  prior  to  1889,  the  twenty  year  term  applied  and  not  the  fifteen  year 
term  applicable  under  the  civil  code  after  its  extension  to  that  country.^^ 

8.  ContractuaIv  Limitations  as  to  Time:  When  Suit  May  Be  Brought — a. 
Stipulation  That  Suit  Not  to  Be  Brought  for  Specified  Period. — No  action  can 
be  maintained  upon  a  policy  of  insurance  before  the  expiration  of  a  specified  time 
from  the  time  of  proving  the  loss,  contrary  to  a  stipulation  to  that  effect  therein 
contained,  but  such  objection  may  be  waived  by  the  insurer.*'*^ 

b.  Condition  Requiring  Actio )i  to  Be  Brought  ■zmthin  Specified  Period. — A 
condition  in  a  policy  limiting  the  time  within  which  a  suit  or  action  against  the 
company  for  the  recovery  of  a  claim  arising  out  of  its  provisions  may  be  sus- 
tained, is  valid.^i 

When  Time  Begins  to  Run. — Under  such  clause  the  time  does  not  begin  to 
run  till  the  assured  can  demand  as  of  right  that  his  claim  for  loss  be  satisfied. ^^ 


58.  Right  of  action  of  bailee. — Califor- 
nia Ins.  Co.  c'.  Union  Compress  Co.,  133 
U.   S.  387,  422,  33  L.   Ed.  730. 

59.  Royal  Ins.  Co.  v.  Miller,  199  U.  S. 
353,  50  L.  Ed.  226;  Amadeo  v.  Northern 
Assur.  Co.,  201  U.  S.  194,  200,  50  L.  Ed. 
722. 

60.  Stipulation  that  suit  not  to  be 
brought  for  specified  period. — Camberling 
V.  McCall,  3  Dall.  477,  1  L.  Ed.  687;  Cam- 
berling V.  McCall,  2  Dall.  280,  1  L.  Ed. 
3-81;  Columbian  Ins.  Co.  v.  Catlett,  12 
Wheat.  383,  392,  6  L.  Ed.  664.  See,  also, 
Thompson  v.  Phenix  Ins.  Co.,  136  U.  S. 
287,  298,  34  L.  Ed.  408.  See  the  title  MA- 
RINE INSURANCE. 

61.  Condition  requiring  action  to  be 
brought  within  specified  period. — Thomp- 
son V.  Phenix  Ins.  Co.,  136  U.  S.  287, 
297.   34   L.   Ed.   408. 

"Conditions  in  policies  of  fire  insurance 
that  no  action  shall  be  brought  for  the 
recovery  of  a  loss  unless  it  shall  be  com- 
menced within  a  specified  time,  less  than 
the  statutory  period  of  limitations  are  en- 
forced, as  not  against  any  legal  policy." 
Express  Co.  v.  Caldwell,  21  Wall.  264,  269, 
22  L.  Ed.  556,  citing  Riddlesbarger  v. 
Hartford  Ins.  Co.,  7  Wall.  386,  19  L.  Ed. 
257;  Thompson  v.  Phenix  Ins.  Co.,  136  U. 
S.   287,   34    L.    Ed.   408. 

Such  condition  in  the  policy  does  not 
interfere  with  the  authority  of  the  courts; 
it  simply  exacts  promptitude  on  the  part 
of  the  assured  in  the  prosecution  of  his 
legal  remedies,  in  case  a  loss  is  sustained 
respecting  which  a  controversy  arises  be- 
tween the  parties.  Riddlesbarger  v.  Hart- 
ford Ins.  Co.,  7  Wall.  386,  390,  19  L.  Ed. 
257. 


"It  is  not  an  unreasonable  term  that,  in 
case  of  a  controversy  upon  a  loss,  resort 
shall  be  had  by  the  assured  to  the  proper 
tribunal,  whilst  the  transaction  is  recent, 
and  the  oroofs  respecting  it  are  acces- 
sible." Riddlesbarger  v.  Hartford  Ins.  Co., 
7   Wall.  386,  390,   19   L.   Ed.  257. 

A  condition  in  a  policy  of  fire  insurance 
that  no  action  against  the  insurers,  for 
the  recovery  of  any  claim  upon  the  policy, 
shall  be  sustained  unless  commenced 
within  twelve  months  after  the  loss  shall 
have  occurred,  and  that  the  lapse  of  this 
period  shall  be  conclusive  evidence  against 
the  validity  of  any  claim  asserted,  if  an 
action  for  its  enforcement  be  subsequently 
commenced,  is  not  against  the  policy  of 
the  state  of  limitations,  and  is  valid.  Rid- 
dlesbarger V.  Hartford  Ins.  Co.,  7  Wall. 
286,   19  L.   Ed.  257. 

62.  When  time  begins  to  run. — Under  a 
clause  requiring  suit  to  be  brought  within 
twelve  months  "from  after  the  fire,"  the 
time  does  not  begin  to  run  until  after  the 
expiration  of  the  sixty  days  in  which  the 
policy  allows  the  company  to  pay  the  loss 
after  the  proofs  of  loss  were  furnished. 
Steel  V.  Phoenix  Ins.  Co.,  154  U.  S.  518, 
affirming  by  a  divided  court  U.  S.  C.  C.  of 
Appeals  for  the  9th  circuit. 

"It  is  to  be  observed  that,  by  the  terms 
of  the  policy,  the  company  is  not  obliged 
to  pay  any  claim  until  after  the  expiration 
of  sixty  days  from  the  receipt  of  the 
proofs  of  loss  at  its  office  in  Chicago,  and 
the  ascertainment  of  the  loss  in  accord- 
ance with  the  terms  of  the  policy.  A  suit, 
tlierefore,  within  the  sixty  days  after  the 
loss  is  so  ascertained  would  *  *  *  be 
of  no  avail  to  compel  payment  if  it  chose 
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Failure  of  Previous  Action. — The  action  mentioned  in  the  condition  which 
must  be  commenced  within  the  specified  time,  is  the  one  which  is  prosecuted  to 
judgment.  The  failure  of  a  previous  action  from  any  cause  cannot  aher  the  case; 
although  such  previous  action  was  commenced  within  the  period  prescribed.*^^ 

Waiver. — Such  condition  may  be  waived  by  the  insurance  company.  And 
such  waiver  need  not  be  in  writing.  It  may  arise  from  such  a  course  of  conduct 
upon  its  part  as  will  equitably  estop  it  from  pleading  the  prescribed  limitation  in 
bar  of  a  suit  by  the  assured.^^ 

In  case  of  a  war  between  the  countries  of  the  contracting  parties, 
such  a  condition  does  not  operate  as  does  a  statute  of  limitations  in  like  case.  And 
imder  such  a  contract  the  specified  term,  which,  if  allowed  the  plaintiff  for  bring- 
ing his  suit,  does  not,  as  in  the  case  of  a  statute  of  limitation,  open  and  expand 
itself  so  as  to  receive  within  it  the  term  of  legal  disability  created  by  the  war  and 
then  close  together  at  each  end  of  that  period  so  as  to  complete  itself,  as  though 
the  war  had  never  occurred.*^^  However,  in  the  case  of  such  a  contract  followed 
by  a  war,  the  disability  to  sue  imposed  on  a  plaintiff  by  the  war  relieves  him  from 
the  consequences  of  failing  to  bring  suit  within  the  specified  time  after  the 
loss.^^ 

9.  Process  and  Appearance — a.  Foreign  Company. — Necessity. — A  per- 
sonal judgment  rendered  in  one  state  against  an  insurance  corporation  of  another 
state  without  any  legal  notice  to  the  defendant  company  of  the  suit,  and  without 
its  having  appeared  in  person,  or  by  attorney  or  by  agent  in  the  suit,  is  void  for 
want  of  due  process  of  law.^" 


to  plead  the  above  clause  in  bar  of  the 
action.  So  that,  practically,  the  assured 
is  limited  to  ten  months  within  which  he 
may  sue  as  of  right.  And  yet  the  twelve 
months  within  which  suit  must  be  brought 
is  made  to  commence  at  'the  date  of  the 
fire,'  not  from  the  date  when  the  loss  is 
payable.  There  are,  it  is  said,  adjudged 
cases  that  would  authorize  such  a  con- 
struction of  this  policy  as  would  give  the 
insured  the  whole  term  of  twelve  months 
from  the  date  when  he  could  demand,  as 
■of  right,  that  his  claim  for  loss  be  satis- 
fied." Thompson  v.  Phenix  Ins.  Co.,  136 
U.    S.    287.    298.   34    L.    Ed.    408. 

63.  Riddlesbarger  v.   Hartford   Ins.    Co., 
'7  Wall.  386,  388,  19  L.  Ed.  257. 

A  state  statute  which  allows  a  party 
who  "suffers  a  nonsuit"  in  an  action  to 
bring  a  new  action  for  the  same  cause 
within  one  year  afterwards,  does  not  af- 
fect the  rights  of  the  parties  in  such  case. 
So  held  as  to  the  statute  of  Missouri. 
*  *  *  The  contract  declares  that  an  ac- 
tion shall  not  be  sustained,  unless  such  ac- 
tion, not  some  previous  action,  shall  be 
commenced  within  the  period  designated. 
It  makes  no  provision  for  any  exception 
in  the  event  of  the  failure  of  an  action 
commenced,  and  the  court  cannot  insert 
one  without  changing  the  contract.  Rid- 
dlesbarger V.  Hartford  Ins.  Co.,  7  Wall. 
386,    391,    19    L.    Ed.    257. 

64.  Waiver. — Thompson  v.  Phenix  Ins. 
■Co..   136  U.  S.  287,  298.  34  L.    Ed.  408. 

If  the  failure  of  the  plaintiff  to  sue 
within  the  time  prescribed  by  the  policy, 
computing  the  time  from  the  date  of  the 
fire,  was  due  to  the  conduct  of  the  com- 
pany, it  cannot  avail  itself  of  the  limita- 
tion. It  would  be  contrary  to  justice  for 
"the    insurance    company    to    hold    out    the 


hope  of  an  amicable  adjustment  of  the 
loss,  and  thus  delay  the  action  of  the  in- 
sured, and  then  be  permitted  to  plead  this 
very  delay,  caused  by  its  course  of  con- 
duct, as  a  defense  to  the  action  when 
brought.  Thompson  v.  Phenix  Ins.  Co., 
136  U.    S.    287,   299,   34   L.    Ed.    408. 

Allegations  to  the  effect  that  the  com- 
pany, by  its  duly  authorized  agents,  as- 
sured the  plaintiff  about  thirty  days  after 
the  fire  and  after  the  acceptance  of  the 
proofs  of  loss,  that  no  question  was  made 
as  to  the  loss  or  its  pavment.  except  that 
the  company  was  considering  the  fact  of 
the  change  in  the  receivership,  and  that  it 
would  undoubtedly  pay  the  loss  claimed; 
that  as  late  as  June  27,  1884,  the  premium 
of  three  hundred  dollars  was  paid  to  the 
company,  which,  by  its  agents,  again  as- 
sured the  plaintiff  that  the  loss  would  be 
paid  as  soon  as  action  could  be  taken; 
that  after  sixty  days  had  elapsed  from 
the  delivery  of  the  proofs  of  loss,  the 
company,  by  its  agents,  repeatedly  gave 
the  same  assurances;  and  that,  by  reason 
of  such  promises  and  assurances,  he  neg- 
lected, for  some  time  after  sixty  days 
from  the  delivery  of  proofs  of  loss  to 
bring  suit  for  the  recovery  of  the  loss  sus- 
tained, sustain  the  right  of  the  plaintiff  to 
bring  his  action  although  it  was  not  com- 
menced until  after  the  expiration  of  the 
time  within  which  the  policy  stipulated 
that  such  action  must  be  brought.  Thomp- 
son V.  Phenix  Ins.  Co.,  136  U.  S.  287,  298, 
34   L.    Ed.   408. 

65.  Semmes  v.  Hartford  Ins.  Co.,  13 
Wall.   158,  20  L.    Ed.   490. 

66.  Semmes  v.  Hartford  Ins.  Co.,  13 
Wall.   1.-8,   20   L.   Ed.   490. 

67.  Necessity.— Old    Wayne    Mut.    Life 
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Upon  What  Persons  Service  May  Be  Had. — Where  a  fire  insurance  com- 
pany is  doing  business  in  a  state  other  than  that  of  its  creation  and  the  course  of 
action  arises  in  that  state,  service  of  summons  within  such  state  may  be  had  upon 
an  attorney  or  agent  of  such  company  authorized  by  it  to  receive  service  of  proc- 
ess,^^  upon  a  director  residing  in  such  state,^^  or  upon  the  insurance  commis- 
sioner of  the  state,'^^  if  such  service  is  authorized  by  the  state  statutes. 

b.  Domestic  Company. — See  the  titles  Corporations,  vol.  5,  p.  621 ;  Judg- 
ments AND  De;cre;e;s;  Jurisdiction;  Summons  and  Process. 

10.  Parties — a.  Parties  Plaintiff — (1)  Life  Insurance — (a)  Person  for 
Whose  Benefit  Policy  Obtained. — A  person  may  sue  upon  a  policy  of  life  insur- 
ance upon  the  life  of  another,  which  shows  upon  its  face  that  it  was  applied  for 
and  the  premiums  paid  by  the  former  and  that  it  was  issued  for  his  benefit.     The 


Ass'n  V.  McDonough,  204  U.  S.  8,  51  L.  Ed. 
345. 

A  statute  of  Pennsylvania  approved 
June  20,  1883,  P.  L.  134,  provides  as  fol- 
lows: "No  insurance  company  not  of  this 
state,  nor  its  agents,  shall  do  business  in 
this  state  until  it  has  filed  with  the  in- 
surance commissioner  of  this  state  a  writ- 
ten stipulation,  duly  authenticated  by  the 
company,  agreeing  that  any  legal  process 
affecting  the  company  served  on  the  in- 
surance commissioner,  or  the  party  desig- 
nated by  him,  or  the  agent  specified  by  the 
company  to  receive  service  of  process  for 
said  company,  shall  have  the  same  effect 
as  if  served  personally  on  the  company 
within  this  state,  and  if  such  company 
should  cease  to  maintain  such  agent  in 
this  state  so  designated,  such  process  may 
thereafter  be  served  on  the  insurance  com- 
missioner." An  Indiana  insurance  com- 
pany issued  a  policy  upon  the  life  of  a 
citizen  of  Pennsylvania.  The  beneficiary 
in  said  policy  was  also  a  citizen  of  Penn- 
sylvania. The  contract  of  insurance  was 
made  in  Indiana  and  not  in  Pennsylvania. 
The  insurance  company  had  never  filed 
the  written  stipulation  specified  in  the 
Pennsylvania  statute  as  to  service  of  proc- 
ess. A  suit  in  the  Pennsylvania  court 
upon  the  said  contract  of  insurance  was 
brought  only  upon  notice  to  the  insurance 
commissioner  and  a  personal  judgment 
rendered  against  the  insurance  company. 
Subsequently  suit  was  brought  on  that 
judgment  in  an  Indiana  court.  It  appeared 
that  the  company  had  done  some  business 
in  Pennsylvania  but  which  had  no  rela- 
tion to  the  insurance  contract  in  ques- 
tion. It  was  held  that  if  the  defendant  had 
no  such  actual,  legal  notice  of  the  Penn- 
sylvania suit  as  would  bring  it  into  court, 
or  if  it  did  not  voluntarily  appear  therein 
by  an  authorized  representative,  then  the 
Pennsylvania  court  was  without  jurisdic- 
tion to  render  a  personal  judgment  against 
the  defendant  company.  Old  Wayne  Mut. 
Life  Ass'n  v.  McDonough,  204  U.  S.  8,  51 
L.   Ed.  345. 

68.  Attorney  or  agent. — Pennsylvania 
Lumberman's,  etc.,  Ins.  Co.  v.  Meyer, 
197  U.  S.  407,  49  L.  Ed.  810;  Old  Wayne 
Mut.  Life  Ass'n  v.  McDonough,  204  U.  S. 
S.  51  L.   Ed.  345. 

69.  Director   residing   in   state. — Where 

7  U  S  Enc— 14 


a  foreign  insurance  company  is  doing 
business  in  a  state  other  than  that  of  its 
creation  and  the  cause  of  action  arises  in 
such  state,  the  service  of  the  summons 
within  such  state  upon  a  director  residing 
in  that  state,  if  authorized  by  the  statute, 
is  sufficient.  Pennsylvania  Lumberman's, 
etc.,  Ins.  Co.  V.  Meyer,  197  U.  S.  407,  49 
L.   Ed.  810. 

Although  doing  no  particular  act  in  the 
state  for  the  company,  such  directors  are, 
nevertheless,  members  of  it  and  policy 
holders  therein,  and  are  a  part  of  the  gov- 
erning body  of  the  company,  and  are  by 
their  position  so  far  representative  thereof 
as  to  ren#er  service  of  process  upon  them 
in  the  state  of  their  residence,  when  the 
company  is  doing  business  therein,  a  good 
service  upon  the  company  itself.  Service 
upon  them  it  may  be  assumed  would  cer- 
tainly result  in  notice  to  the  company  it- 
self, which  is,  at  least,  one  of  the  reasons 
for  holding  a  service  on  an  agent  good. 
Pennsylvania  Lumberman's,  etc.,  Ins.  Co. 
V.  Meyer,  197  U.  S.  407,  418,  49  L.  Ed.  810. 

70.  Insurance  commissioner. — Mutual, 
etc.,  Ass'n  v.  Phelps,  190  U.  S.  147,  156, 
47  L.   Ed.  987. 

Under  the  Kentucky  statutes  the  service 
of  summons  on  the  insurance  commis- 
sioner in  a  suit  against  a  foreign  insurance 
company  doing  business  in  that  state  is 
sufficient  to  bring  it  into  the  state  court 
as  a  party  defendant.  Mutual,  etc.,  Ass'n 
V.  Phelps,  190  U.  S.  147,  156,  47  L.  Ed. 
987. 

Where  the  license  of  a  foreign  insur- 
ance company  doing  business  in  Kentucky 
has  been  canceled  by  the  insurance  com- 
missioner but  the  outstanding  policies  ex- 
isting between  the  company  and  a  citizen 
of  Kentucky  were  continued  in  force  after 
the  action  of  the  insurance  commissioner 
and  the  company  had  collected  and  was 
collecting  dues,  premiums  and  assess- 
ments on  said  policies,  service  of  sum- 
mons on  the  insurance  commissioner  in  a 
suit  on  a  cause  of  action  arising  o'..t  of 
transactions  had  between  the  plaintiff 
and  the  insurance  company  while  the 
latter  was  carrrying  on  business  in 
the  state  of  Kentucky  under  license 
from  the  state,  is  sufficient  to  bring  the 
company  into  the  state  court  as  party 
defendant.     A  judgment  based  upon  such 
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words  "the  assured"  in  such  policy  apply  to  the  person  for  whose  benefit  it  was- 
obtained,  not  to  the  person  whose  life  was  insured." ^ 

(bj  Executor  and  Administrator. — An  executor  or  administrator  may  sue,  in 
a  state  in  which  a  foreign  insurance  company  is  doing  business,  upon  a  policy  is- 
sued by  such  company  upon  the  life  of  his  decedent  and  payable  to  the  assured, 
his   executor   or   administrator  J  ^ 

(c)  Assignee. — See  ante,  "Enforcement  by  or  for  Benefit  of  Assignee,"  IV,. 

L,  6. 

(d)  Trustee. — See  ante,  "Assignment  in  Trust  for  Benefit  of  Third  Person,' 

IV,  L,  5,  b,  (3). 

(e)  Where  Insurer  Abandons  Policy. — Where  the  insurer  abandons  the  policy, 
the  assured  may  alone  maintain  a  suit  to  enforce  whatever  rights  he  may  have.'- 

(2)  Insurance  against  Loss  of  Property — (a)  Agent. — An  agent  who,  having 
an  insurable  interest  in  goods,  procures  insurance  on  the  same  on  account  of  his 


service  must  be  considered  as  valid,  there 
being  nothing  else  to  impeach  it.  Mutual, 
etc.,  Ass'n  v.  Phelps,  190  U.  S.  147,  47  L. 
Ed.  987,  citing  Connecticut  Mut.  Life  Ins. 
Co.  V.  Spratley,  172  U.  S.  602,  43  L.  Ed. 
569, 

71.  Connecticut  Mut.  Life  Ins.  Co.  v. 
Luchs,  108  U.  S.  498,  503,  27  L.   Ed.  800. 

The  terms  "the  assured"  and  "the  in- 
sured."— There  are  instances  in  life  in- 
surance cases  where  a  distinction  between 
the  words  "the  assured"  and  "the  insured" 
is  observed,  the  former  applyir%  to  the 
person  for  whose  benefit  the  policy  was 
ciTected  and  the  latter  to  the  party  whose 
life  was  insured.  The  application  of  either 
term  to  the  party  for  whose  benefit  the 
insurance  is  effected,  or  to  the  party 
whose  life  is  insured,  has  generally  de- 
pended upon  its  collocation  and  context 
in  the  policy.  Connecticut  Mut.  Life  Ins. 
Co.  V.  Luchs,  108  U.  S.  498,  503,  27  L.   Ed. 

8oa. 

In  Connecticut  Mut.  Life  Ins.  Co.  v. 
Luchs,  108  U.  S.  498,  503,  27  L.  Ed.  800, 
it  was  held  that,  reading  the  policy  in  con- 
nection with  the  declaration  and  the  an- 
swers of  the  person  for  whose  benefit  the 
policy  was  efifected,  which  form  a  part  of 
it,  and  indicate  the  object  of  procuring  it, 
the  words  "the  assured"  in  the  policy  ap- 
ply to  the  person  for  whose  benefit  the 
policy  was  effected,  and  not  to  the  party 
whose   life  was  insured. 

In  ^tna  Life  Ins.  Co.  v.  France,  94  XJ. 
S.  561,  562,  24  L.  Ed.  287,  "the  policy  was 
effected  by  a  brother  for  a  sister's  bene- 
fit, and  the  term  assured  was  held  to  ap- 
ply to  the  sister,  for  she  recovered  in  a 
suit  brought  in  connection  with  her  hus- 
band on  the  policy.  The  attention  of  the 
court  does  not  appear,  however,  to  have 
been  directed  to  that  term.  It  may  be 
said,  also,  that  there  could  be  little  doubt 
as  to  its  proper  application  in  that  case,  as 
it  was  followed  by  the  words  'and  her 
executors,  administrators,  or  assigns,'  thus 
limiting  it  to  the  sister."  Connecticut 
3\Iut.  Life  Ins.  Co.  v.  Luchs,  108  U.  S. 
498,   504,  27   L.   Ed.   800, 

72.  New  England.  etc.,  Ins.  Co.  v. 
Woodworth,  111  U.  S.  138.  147,  28  L.  Ed. 
379. 


A  policy  of  life  insurance,  issued  by  a 
company  incorporated  in  one  state,  pay- 
able to  the  assured,  his  executors  or  ad- 
ministrators, is  assets  for  the  purpose  of 
founding  administration  upon  his  estate  in 
another  state,  in  which  the  corporation,  at 
and  since  the  time  of  his  death,  does 
business,  and,  as  required  by  the  statutes 
of  that  state,  has  an  agent  on  whom  proc- 
ess against  it  may  be  served.  New  Eng- 
land, etc.,  Ins.  Co.  v.  Woodworth,  111  U. 
S.    138,   28   L.    Ed.    379. 

The  statute  of  Missouri  of  1868  (1 
Wagner's  Stat.,  Ed.  1872,  p.  122,  §  8)  does 
not  authorize  a  suit  by  a  public  adminis- 
tiator  in  that  state  against  a  foreign  insur- 
ance company  doing  business  there,  to  en- 
force the  paj^ment  of  a  policy  of  insur- 
ance, not  made  or  to  be  executed  in  that 
state,  upon  the  life  of  a  citizen  of  Wiscon- 
sin, who  neither  resided,  died,  nor  left  any 
estate  in  Missouri.  Insurance  Co.  v. 
Lewis,  97  U.  S.  682,  24  L.  Ed.  1114,  dis- 
tinguished in  New  England,  etc.,  Ins.  Co. 
V.  Woodworth,  111  U.  S.  138,  147,  28  L. 
Ed.   379. 

In  Insurance  Co.  v.  Lewis,  97  U.  S.  682, 
24  L.  Ed.  1114,  it  appeared  affirmatively 
that  the  intestate  resided  in  Wisconsin 
when  he  died,  and  died  there,  and  that 
there  was  already  an  administrator  ap- 
pointed in  Wisconsin,  so  that  the  defend- 
ant could  not  be  protected  against  a  fu- 
ture suit  by  a  proper  representative  of  the 
estate.  It  was  held  that  he  had  no  such 
authority.  New  England,  etc.,  Ins.  Co.  v. 
Woodworth,  111  U.  S.  138,  147,  28  L.  Ed. 
379. 

73.  Where  a  contract  of  life  insurance  is 
totally  abandoned  by  the  insurance  com- 
pany's transferring  all  its  assets  and  busi- 
ness to  another  company  without  the  as- 
sent of  the  policy  holder,  such  policy 
holder  alone,  without  bringing  in  all  the 
other  policy  holders,  can  maintain  a  suit  to 
recover  what  is  due  him  by  reason  of  the 
abandonment  of  his  contract  by  the  com- 
pany, where  it  does  not  appear  that  there 
are  any  other  policj''  holders  who  have  not 
accepted  the  terms  of  the  arrangement  be- 
tween the  two  companies  and  continued 
their  policies  in  new  companies,  nor  that 
the  fund  in  court  is  insufficient  to  meet  all 


INSURANCE.  211 

principal,  for  his  own  protection,  can  recover  on  account  of  his  principal  but  not 
on  his  own  account^'* 

(b)  Assignee. — See   ante,    "Enforcement    by   or    for    Benefit    of     Assignee," 

IV,  L,  6. 

(c)  Bailor  or  Consignor,  etc. — Under  a  policy  running  to  a  bailee  or  consignee 
of  goods  "for  account  of  whom  it  might  concern,"  the  consignors  can  show  and 
recover  their  interest,  in  the  event  of  lossJ^ 

b.  Parties  Defendant — (1)  Trustee. — See  ante,  "Assignment  in  Trust  for 
Benefit  of  Third  Person,"  IV,  L,  5,  b,  (3). 

(2)  Cestui  Que  Trust. — See  ante,  "Assignment  in  Trust  for  Benefit  of  Third 
Person,"  IV,  L,  5,  b,  (3). 

(3)  Double  Insurance. — In  cases  of  double  insurance,  the  assured  may,  at  his 
election,  sue  either  set  of  underwriters,  and  recover  a  full  indemnity  J  *^ 

c.  Joinder  of  Parties. — Where  a  policy  was  signed  by  four  companies,  each  of 
whom  agreed  to  become  liable  for  one-fourth  of  the  loss,  one  action  can  be 
brought  against  them  all  by  their  consent,  the  declaration  charging  the  separate 
promises  and  praying  for  separate  judgment. '^'^ 

Double  Insurance. — See  ante,  "Double  Insurance,"  IV,  V,  10,  b,  (3). 

d.  Intervention. — See  the  titles  Marine  Insurance;  Subrogation.  See, 
also,  ante,  "Enforcement  by  or  for  Benefit  of  Assignee,"  IV,  L,  6. 

e.  Interpleader. — Upon  a  bill  of  interpleader,  filed  by  the  underwriters,  against 
the  different  creditors  of  an  insolvent  debtor,  claiming  the  fund  proceeding  from 
an  insurance  made  for  account  of  the  debtor,  some,  on  the  ground  of  special  lien, 
and  others,  under  the  assignment,  the  rights  of  the  respective  parties  will  be  de- 
termined. But  on  such  a  bill,  those  of  the  codefendants  who  fail  in  establishing 
any  right  to  the  fund,  are  not  entitled  to  an  account  from  the  defendants  whose 
claims  are  allowed,  of  the  amount  and  origin  of  those  claims.'^^ 

11.  Pleading — a.  Declaration,  Bill  or  Complaint. — Necessary  Allegations 
— Consideration. — Assumpsit  will  not  lie-  upon  a  policy  of  insurance,  under 
the  corporate  seal,  unless  a  new  consideration  be  averred."^ 

Where  Four  Companies  Sign  Policy,  Each  Liable  for  One-Fourth  of 
Loss. — See  ante,  "Joinder  of  Parties,"  IV,  V,  10,  c. 

Prayers  for  Relief. — Where  the  statement  in  the  body  of  the  bill  is  sufficient 
to  entitle  the  party  to  it,  a  prayer  for  general  relief  covers  and  includes  a  prayer 
for  specific  performance,  but  it  is  more  formal  and  appropriate,  regarding  the 
ground  of  jurisdiction  in  such  cases,  to  add  also  a  prayer  for  a  specific  perform- 
ance of  the  agreement  to  insure. ^*^ 

b.  Pleas,  Anszver  and  Defenses. — Special  Matter  of  Defense. — In  an  action 
of  covenant  on  a  policy  under  seal,  all  special  matters  of  defense  must  be  pleaded. 
Under  the  plea  of  "covenants  performed,"  the  defendant  cannot  give  evidence 

demand     upon    it  in     favor    of    those    for  record,   defendants,  by  their  counsel,   con- 

whose  indemnity  it  was  deposited.     Lovell  senle.d   that   the   action   should  be   brought 

V.  St.   Louis   Mut.  Life  Ins.  Co.,  Ill   U.  S.  jointly  instead  of  severally.     As   their  lia- 
264,  275,  28  L.  Ed.  423.  bility  depended  on  the  same  evidence  and 

74.  Donath  v.  Insurance  Co.,  4  Dall.  was  founded  on  the  same  policy,  and  as 
463,  1  L.  Ed    910.  their  defense  rested  on  the  same  issues,  to 

75.  Sturm  v.  Boker,  150  U.  S.  312,  333,  ^^  supported  by  the  same  testimony,  it 
37  L.  Ed.  1093;  Hooper  v.  Robinson,  98  7"^^  manifestly  for  their  interest  to  have 
U    S.   528,  536,  25  L.  Ed.   219.  ''"^  °"^  ^"^''  and  no  reason  is  apparent  to 

„„_',.  T,.        .  "s    why   this    could    not   be    done   by   con- 

76.  Double  msurance— Thurston  v.  sent."  Insurance  Companies  v.  Boyk'n,  12 
Koch,  4  Dall.  348,  1   L.   Ed.  862.  Wall.  433,  436,  20  L.   Ed.  442. 

77.  Joinder  of  parties. — Insurance  Com-  78.  Interpleader. — Spring  v.  South  Car- 
panies  v.  Boykin,  12  Wall.  433,  20  L.  Ed.  olina  Ins.  Co.,  8  Wheat.  268,  5  L.  Ed.  614. 
442.  79.     Consideration. — Marine    Ins.    Co.  v. 

"We   need   not   stop   to   inquire   whether  Young,   1    Cranch   332,  2  L.    Ed.   126.     But 

the   action   in   this  form   should   have  been  see  the  title  CORPORATIONS,  vol.  4,  p. 

sustained    if   objection    had    been    made   at  764. 

the  proper  stage  of  the  suit,  for  by  an  ex-  80.    Tayloe  v.  Merchants'  Fire  Ins.  Co., 

press     written     agreement     found    in     the  9   How.  390,  405,  13  L.  Ed.   187. 
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which  goes  to  vacate  the  poHcy.^^ 
Plea   Setting   Up   Breach   of   Warranty— Allegation   of   Materiality. — 

Where  the  statements  and  declarations  made  in  an  application  for  insurance  are 
warranties,  a  plea  alleging  that  the  insured  made  false  answers  is  sufficient,  al- 
though it  does  not  aver  that  information  on  the  questions  to  which  the  false 
answers  were  made  was  material  to  the  risk.  An  averment  that  the  false  state- 
ments made  by  the  assured  were  material  to  the  risk  assumed,  is  not  necessary  to 
make  the  plea  a  good  one.^^ 

Answers. — Where  the  answer  does  not  specifically  set  out  as  a  part  of  the 
defense  a  breach  of  a  condition  in  a  fire  insurance  policy,  yet  the  averments 
fairly  included  it,  although  not  so  definite  and  certain  as  might  have  been  re- 
quired, upon  motion  made  in  due  time,  and  evidence  was  offered  without  ob- 
jection tending  to  establish  such  defense  and  on  the  defendant's  request  to 
direct  a  verdict  on  that  ground  it  was  not  objected  that  such  defense  was  not 
within  the  issue;  the  defendant  under  the  New  York  code  of  civil  procedure, 
may  rely  upon  such  defense  after  the  time  when  an  amendment  might  have 
been  required  and  made  is  past,  and  it  is  error  for  the  court  to  instruct  the 
jury  that  they  should  not  consider  such  evidence.^^ 

12.  Questions  of  Law  and  Fact. — The  usual  rules  as  to  the  determination 
of  questions  of  law  and  of  fact,  or  as  to  the  province  of  court  and  jury  apply  in 
insurance  cases.  Throughout  this  article  such  questions  are  treated  in  connec- 
tion with  the  particular  branch  of  the  subject  to  which  it  pertains,  as,  for  in- 
stance, as  to  whether  death  of  assured  was  due  to  suicide,  see  ante,  "Questions 
of  Law  and  Fact,"  IV,  G,  4,  a,  (5)  ;  as  to  question  of  materiality  of  mis- 
representation,  see   ante,   "Question   for  Jury,"   IV,   K,  2,  b,    (2),    (c),  oo. 

13.  Evidence — a.  In  General. — Evidence  in  insurance  cases  is,  as  far  as 
practicable,  treated  in  conjunction  with  the  substantive  law  treatment  through- 
out this  article.  For  instance,  as  to  evidence  as  to  property  and  interest  cov- 
ered, see  ante,  '"Evidence,"  IV,  F,  10;  as  to  evidence  of  suicide,  see  ante, 
"Evidence,"  IV,  G,  4,  a,   (6). 

b.  Parol  Evidence. — The  principle  that  contracts  in  writing,  if  in  unambig- 
uous terms,  must  be  permitted  to  speak  for  themselves,  and  cannot  by  the 
courts,  at  the  instance  of  one  of  the  parties,  be  altered  or  contradicted  by  parol 
evidence,  unless   in  case  of  fraud  or  mutual  mistake  of   facts,   is  applicable   to 

81.  Special  matter  of  defense. — Marine  risk.  Accordingly,  where,  on  a  suit  against 
Ins.  Co.  V.  Hodgson,  6  Cranch  206,  3  L.  an  insurance  company,  the  plea  alleged 
Ed.   200.  that  the   party  insured,   by   his  application 

82.  Jeffries  v.  Life  Ins.  Co.,  23  Wall.  47,  for  a  policy,  in  answer  to  a  question  asked 
22  L.  Ed.  833.  See  ante,  "Materiality  to  of  him  by  the  insurance  company,  whether 
Risk,"   IV,    K,  2,  b,    (2),    (c).  he  was  "married  or  single,"  made  the  false 

Averment  that  false  statements  material  statement  that  he  was  "single,"  knowing  it 
unnecessary. — Where  a  policy  of  life  in-  to  be  untrue;  that  in  reply  to  a  further 
surance  contains  the  following  conditions,  question  whether  "any  application  had 
to  wit:  "This  policy  is  issued  by  the  com-  been  made  to  any  other  company?  If  so, 
pany,  and  accepted  by  the  assured,  on  the  when?"  answered  "No;"  whereas,  in  fact, 
following  express  conditions  and  agree-  at  the  time  of  making  such  false  state- 
ments, which  are  a  part  of  the  contract  of  ment,  he  knew  that  he  had  previously 
insurance:  First.  That  the  statements  and  made  application  for  such  insurance,  and 
declarations  made  in  the  application  for  been  insured  in  the  sum  of  $10,000  by  an- 
said  policy,  and  on  the  faith  of  which  it  other  company,  a  demurrer  to  the  plea 
is  issued,  are  in  all  respects  true,  and  with-  was  held  bad;  though  the  plea  did  not 
out  the  suppression  of  any  fact  relating  to  aver  that  true  information  on  the  ques- 
the  health  or  circumstances  of  the  insured  tions  to  which  the  false  answers  were 
affecting  the  interest  of  the  company."  made  "affected  in  the  interest  of  the  com- 
And  the  further  condition:  "That  in  case  pany;"  or  in  other  words,  was  material  to 
of  the  violation  of  the  foregoing  con-  the  risk.  An  averment  that  the  false 
dition,  *  *  *  this  policy  shall  be-  statements  made  by  the  assured  were  ma- 
come  null  and  void."  Any  answer  terial  to  the  risk  assumed,  is  not  necessary 
untrue  in  fact,  and  known  by  the  to  make  the  plea  a  good  one.  Jeffries  v. 
applicant  for  insurance  to  be  so,  avoids  Life  Ins.  Co.,  22  Wall.  47,  22  L.  Ed.  833. 
the  policy,  irrespective  of  the  question  of  83.  Liverpool,  etc.,  Ins.  Co.  v.  Gunther, 
the  materiality  of  the  answer  given,  to  the  116  U.  S.  113,  126,  29  L.  Ed.  575. 
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cases  of  insurance  contracts  as  fully  as  to  contracts  on  other  subjects.^-*  It  is 
as  true  of  policies  of  insurance  as  it  is  of  other  contracts,  that,  except  when  the 
language  is  ambiguous,  the  intention  of  the  parties  is  to  be  gathered  from  the 
policies  alone.  In  the  construction  of  other  'contracts,  parol  evidence  is  ad- 
missible to  explain  such  ambiguities.  In  this  particular,  the  rule  for  the  con- 
struction of  all  written  contracts  is  the  same.  Courts  are  always  reluctant  to  go 
out  of  a  policy  for  evidence  respecting  its  meaning. ^^ 

c.  Death  of  Assured. — The  question  of  death  of  the  insured  is  a  question  of 
fact  to  be  determined  on  all  relevant  facts  and  circumstances  disclosed  by  the 
evidence.^*^  So,  also,  are  questions  as  to  the  cause  or  manner  of  death  of  the 
insured.^" 

Testimony  of  a  repute  in  the  family  of  the  insured,  concerning  his 
death,  and  the  manner  thereof,  is  not  admissible  as  tending  to  establish  the 
fact  of  death ;  but  in  the  aspect  of  showing  the  entertainment  of  such  belief 
in  good  faith,  the  evidence  is  admissible,  if  offered  at  the  proper  time.^^ 


84.  Northern  Assur.  Co.  v.  Grand  View 
Bldg.  Ass'n,  183  U.  S.  308,  361,  46  L.  Ed. 
213;  New  York  Life  Ins.  Co.  v.  Fletcher, 
117  U.  S.  519,  29  L.  Ed.  934:  Home  Ins. 
Co.  V.  Baltimore  Warehouse  Co.,  93  U.  S. 
527,  541,  23  L.  Ed.  868;  Hartford  Fire  Ins. 
Co.  V.  Wilson,  187  U.  S.  467,  475,  47  L. 
Ed.  261;  Carpenter  v.  Providence,  etc., 
Ins.  Co..  16  Pet.  495,  10  L.  Ed.  1044.  See 
ante,  "Effect  of  Reducing  Contract  to 
Writing,"    IV,    B,    2,    c. 

The  law  of  parol  evidence  is  the  same 
in  insurance  cases  as  in  other  cases  upon 
a  written  instrument.  Northern  Assur. 
Co.  V.  Grand  View  Bldg.  Ass'n,  183  U.  S. 
308,  350,  46  L.  Ed.  213,  distinguishing  In- 
surance Co.  V.  Wilkinson,  13  Wall.  222.  20 
L.  Ed.  617,  and  Fames  v.  Home  Ins.  Co., 
94  U.  S.   621,  24  L.   Ed.   298. 

85.  Home  Ins.  Co.  v.  Baltimore  Ware- 
house Co.,  93  U.  S.  527,  541,  23  L.  Ed.  868. 

"When  there  is  a  written  contract  of  in- 
surance, it  must  have  the  same  effect  as 
the  adopted  mode  of  expressing  what  the 
contract  is,  that  it  has  in  other  classes  of 
contract,  and  must  have  the  same  effect  in 
excluding  parol  testimony  in  its  application 
to  it,  that  other  written  instruments  have." 
Insurance  Co.  v.  Lyman,  15  Wall.  664,  669, 
21   L.    Ed.  246. 

"A  policy  of  insurance  in  writing  can- 
not be  changed  or  altered  by  parol  evi- 
dence of  what  was  said  prior  or  at  the 
time  the  insurance  was  effected."  Northern 
Assur.  Co.  V.  Grand  View  Bldg.  Ass'n,  183 
U.    S.   308,    321,    46   L.    Ed.   213. 

In  marine  insurance. — See  the  title 
MARINE  INSURANCE. 

86.  Death  of  assured. — Fidelity  Mut. 
Life  Ass'n  z'.  Mettler,  185  U.  S.  308,  316, 
46   L.    Ed.   922. 

The  evidence  tended  to  show  that  the 
insured  was  last  seen  alive  on  December 
3d,  when  he  parted  from  his  sister  and 
started  for  Mentone,  with  the  intention 
of  returning  in  a  few  days.  He  did  not 
arrive,  nor  return,  but  disappeared.  He 
camped  on  the  banks  of  the  Pecos  River; 
and  the  abandoned  wagon,  harnesses  and 
gun,  the  starved  horse,  the  ashes  of  the 
fire,  the  u  =  ed  cooking  utensils,  the  frag- 
ments   of   food,   the    bed   with   its    imprint 


of  the  sleeper,  bore  testimony  that  he 
cooked,  ate,  and  slept  there,  and  that  he 
v/ent  no  farther.  The  footsteps  to  the 
river's  brink,  going  but  not  returning,  the 
water  buckets,  the  mark  of  slipping,  the 
fractured  root,  the  flowing  stream,  in- 
dicated what  might  have  happened,  and 
the  fact  that  he  was  not  seen  nor  heard 
from  thereafter,  although  his  relations 
with  his  family  were  intimate  and  cordial, 
and  he  had  always  kept  up  a  correspond- 
ence with  them,  so  that  one  or  more  of 
them  would  have  been  likely  to  hear  from 
him  unless  his  life  had  abruptly  terminated 
or  its  habitual  course  been  suddenly 
changed,  rendered  the  interference  of  fatal 
accident  reasonable.  Fidelity  Mut.  Life 
Ass'n  v.  Mettler,  185  U.  S.  308,  316.  46 
L.  Ed.  922.  See  the  title  PRESUMP- 
TIONS AND   BURDEN  OF  PROOF. 

Conspiracy  to  substitute  dead  body  of 
another  for  that  of  insured. — Where,  in 
an  action  to  recover  on  a  policy  of  life 
insurance,  the  defendant  company  intro- 
duced sufficient  prima  facie  evidence  of 
a  conspiracy  to  substitute  the  dead  body 
of  another  for  that  of  the  insured,  evidence 
of  declarations  made  by  the  alleged  con- 
spirator tending  to  show  their  plan  to  de- 
fraud the  company  should  be  submitted  to 
the  jury,  and  it  is  error  to  exclude  it,  al- 
though the  beneficiary  was  not  alleged  to 
be  a  party  to  such  conspiracy.  Connecti- 
cut ]\Iut.  Life  Ins.  Co.  v.  Hillmon,  188  U. 
S.    208,   47   L.   Ed.   446. 

87.  Home  Benefit  A=^s'n  t'.  Sar'Tent,  142 
U.  S.  691,  700,  35  L.  Ed.  1160.  See  ante, 
"Life   Insurance,"   IV,   G,  4. 

Where  the  proofs  of  death  and  the  en- 
tire evidence  at  the  trial  leaves  it  in  doubt 
how  the  assured's  death  was  caused,  it 
is  for  the  jury  to  determine  by  their  ver- 
dict. Home  Benefit  Ass'n  v.  Sargent,  142 
U.  S.  691.  700,  35  L.  Ed.  1160. 

The  question  whether  the  insured  died 
as  the  result  of  assassination  is  one  for 
the  jury,  and  the  evidence  must  be  such 
as  satisfies  the  jury  of  the  truth  of  the 
fact  in  dispute.  Home  Benefit  Ass'n  v. 
Sargent,  142  U.  S.  691,  694,  35  L.  Ed.  1160. 

88.  Repute     in     family. — Fidelity     Mut. 
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Weight  of  Evidence. — In  insurance  cases  it  is  not  necessary  that  the  death 
of  the  insured  be  proven  beyond  a  reasonable  doubt.  The  party  on  whose  side 
the  weight  of  evidence  preponderated  is  entitled  to  the  verdict. ^^ 

Statements  in  Proof  of  Loss. — See  ante,  "Efifect  of  Statements  in  Proofs," 
IV,  N,  3. 

14.  Witnesses. — The  mortgagee  of  property  insured  against  loss  by  fire,  is 
a  competent  witness,  in  an  action  against  the  insurers  to  recover  a  loss,  alleged 
to  have  been  sustained  by  the  destruction  of  the  property  insured. ^<^ 

15.  Instructions. — See  the  title  Instructions,  ante,  p.  26. 

16.  Directing  Verdict. — In  an  action  upon  a  life  policy,  where  the  defense 
is  set  up  that  some  of  the  answers  to  the  interrogatories  contained  in  the  ap- 
plication for  insurance  are  untrue,  and  the  evidence  is  conflicting,  the  court 
should  not  direct  the  jury  to  find  for  the  defendant. ^^ 

17.  Verdict — a.  Form,  Requisites  and  Sufficiency. — The  verdict  in  an  in- 
surance case  must  be  sufficiently  certain  to  enable  the  court  to  give  judgment.^- 
Where  a  pohcy  was  signed  by  four  companies,  each  of  whom  agreed  to  become 
liable  for  one-fourth  of  the  loss  and  one  action  was  brought  against  them  all 
by  their  consent,  the  declaration  charging  the  separate  promises  and  praying  for 
separate  judgment,  a  verdict  finding  that  the  defendants  did  assume  in  manner 
and  form  as  in  the  declaration  alleged,  and  assessing  the  whole  damages  at  the 
amount   for   which  the  policy  was   written,   is  a  good  verdict  in  such  action.^^ 

b.  Special  Verdict. — Where  several  suits  had  been  instituted  on  a  policy  of 
insurance,  and  an  agreement  had  been  signed  by  all  the  underwriters,  to  be 
bound  by  one  verdict,  it  was  rule  that  a  special  verdict  given  in  that  action 
might  be  read  as  evidence,  in  a  suit  against  another  of  the  underwriters,  though 
not  as  conclusive.^'* 

18.  Judgment. — Where  a  policy  was  signed  by  four  companies,  each  of  whom 
agreed  to  become  liable  for  one-fourth  of  the  loss  and  one  action  was  brought 
against  them  all  by  their  consent,  the  declaration  charging  the  separate  promises 
and  praying  for  separate  judgment,  a  verdict  finding  that  the  defendants  did 
assume  in  manner  and  form  as  in  the  declaration  alleged,  and  assessing  the 
whole  damages  at  the  full  amount  for  which  the  policy  was  written,  was  rend- 

Life  Ass'n  v.   Mettler,  185  U.  S.  308,  320,  89.  Fidelity  Mut.  Life  Ass'n  v.   Mettler, 

46   L.   Ed.  922.  185   U.   S.   308,  316,  46   L.    Ed.   922. 

The    theory    of   the    insurance    company  90.  Witnesses. — Columbia     Ins.     Co.     v. 

was  that  the  disappearance  was  voluntary,  Lawrence,   10  Pet.   507,  9  L.   Ed.  512.     See 

and  that  the  conduct  of  the  family  of  the  the  title  WITNESSES, 

insured    was    consistent    with    the    belief  91.  Directing  verdict. — Moulor  v.  Insur- 

that  he  was  yet  alive,   and  was  indicative  ance  Co.,  101  U.  S.  708,  25  L.  Ed.  1077. 

of  a  combination  to  defraud  the  company.  92.  "The  verdict  is  sutticiently  certain  to 

This    inference    the    family    were    entitled  authorize  the  judgment.     It  is  for  the  full 

to   repel   by  testifying   to   their   conviction  amount    of   the   policy,   with    six   per   cent 

of  his  death.    As  to  the  fact  of  death,  it  interest,    and    ten    per    cent    damages    for 

was    mere    matter    of    opinin,    but    as    to  vexatious   delay.     The  amount  of  the  pol- 

their  belief  it  was  matter  of  fact  showing  icy  and  the  date  from  which  interest  is  to 

innocence    of    fraud.     Reasonable     inquiry  be  calculated  is  stated  in  the  petition  and 

is    frequently   a   prerequisite   to    the    infer-  admitted   in   the   answer.      The    amount   of 

ence     of     death     from     disappearance,    as  th ;  judgment  to  be  entered  on  the  verdict 

well    as    other    effort,    but    no    inquiry    or  can,    therefore,    be    ascertained    by    simple 

effort   was    made    here    after   discovery    of  arithmetical     calculation,     which     may    as 

the  camp,  because  the  belief  of  death  and  well    be    done    by    the    court    as    the    jury, 

lapse      of      time      rendered      it      useless.  Every    material    fact    at    issue    was    found 

Whether     that    belief    was     well    founded  by   the   jurj^   and   all   the   elements   of  the 

was  for  the  jury,  but  that  there  was  such  calculation     to    be    made    were    indicated 

belief    was    a    relevant    fact.     Mutual    Life  with    sufficient    certainty."      Relfe    v.    Wil- 

Ins    Co    V    Hillmon.  145  U.  S.  285,  296,  36  son.    131    U.    S.,   appx.    clxxxix,   cxci,   26  L. 

L.   Ed.  707;  Wallace  v.  United  States.  162  Ed.  212. 

U.  S.  466.  477,  40  L.  Ed.  1039.     But  the  ev-  93.   Insurance    Companies   v.    Boykin,   13 

idence  was  not  competent  to  establish  the  Wall.  433,  20  L.  Ed.  442. 

fact  of  death,  under  the  circumstances   of  94.  Patton  v.  Caldwell,  1  Dall.  419,  1   L. 

the  case    Fidelitv  Mut.  Life  Ass'n  v.  Met-  Ed.  204. 
tier,  185  U.   S.   308,  40   L.  Ed.   922. 
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ered  in  such  action;    the  judgment  rendered  on  such  verdict  should  have  been 
against  each  defendant  for  one-fourth  of  the  damages,  and  against  them  jointly 
for  the  costs,  and  a  joint  judgment  against  them  all  on  the  whole  sum  is  erro- 
neous and  will  be  reversed.^s     Where  the  premium  was  tendered  and  refused 
the  judgment  may  be  for  interest  and  costs.^^  ' 

W.  Damages  and  Attorney's  Fees.-A  state  may  require  insurance  com- 
panies which  default  in  the  payment  of  their  policies  to  pay  a  specified  per  cent 
damage,  together  with  reasonable  attorney's  fees,  and  such  statute  may  be  made 
to  apply  to  hfe  and  health  insurance  companies  while  fire,  marine  and  inland 
insurance  companies  and  benevolent  associations  are  exempted  from  its  opera- 
tion.97  S-uch  statutes  which  have  been  passed  upon  by  the  supreme  court  of 
the  United  States,  construed  and  en  forced. ^^ 


95.  Insurance  Companies  v.  Boykin,  12 
Wall.  433,  20  L.  Ed.  442. 

"The  terms  of  this  consent  did  not  au- 
thorize the  court  to  render  a  joint  judg- 
ment, by  which  each  company  would  be 
bound  for  the  whole  loss.  This  was  not 
their  contract,  and  it  may  be  doubted  if 
their  counsel  could  have  bound  them  by 
such  an  agreement  if  they  had  intended 
it.  The  judgment  of  the  court,  therefore, 
which  is  against  the  defendants  jointly 
and  not  severally  for  the  full  amount  of 
the  policy,  with  interest,  is  erroneous  and 
must  be  reversed."  Insurance  Companies 
V.  Boykin,  12  Wall.  433,  436,  20  L.  Ed.  442. 

96.  It  appearing  that  the  property  was 
■destroyed  by  fire  October  29,  1872, 
whereby  loss  and  damage  accrued  to  the 
complainants  to  the  whole  amount  of  in- 
surance, that  due  proof  and  notice  were 
given,  and  that  the  premiuin  for  said  in- 
surance was  tendered  and  refused,  the 
complainants  are  entitled  to  a  decree 
against  the  defendant  for  $4,000,  less  the, 
amount  of  said  premium,  with  interest  and 
costs.  Eames  v.  Home  Ins.  Co.,  94  U.  S. 
621,  24  L.  Ed.  298. 

97.  Damages  and  attorney's  fees. — A 
state  statute  which  directs  that  life  and 
health  insurance  companies,  which  shall 
■default  in  payment  of  their  policies,  shall 
pay  twelve  per  cent  damages,  together 
with  reasonable  attorney's  fees,  is  not  in 
violation  of  the  constitution  of  the  United 
States  in  that  the  classification  is  so  arbi- 
trary, so  destitute  of  reasonable  basis,  as 
to  be  obnoxious  to  constitutional  objec- 
tion. The  ground  of  placing  life  and 
health  insurance  companies  in  a  different 
class  from  fire,  marine  and  inland  insur- 
ance companies  is  obvious,  and  putting 
them  in  a  different  class  froin  mutual 
benefit  and  relief  associations  doing 
business  through  lodges,  and  benevo- 
lent associations  of  the  character  men- 
tioned in  the  statutes,  is  not  an  arbitrary 
classification,  but  rests  on  sufficient  rea- 
son. "The  legislature  evidently  intended 
to  distinguish  between  life  and  health  in- 
surance companies  engaged  in  business 
for  profit  (and  we  are  not  called  on  to  re- 
fine as  to  the  distribution  of  such  profits), 
and  lodges  and  associations  of  a  mutual 
benefit  or  benevolent  character,  having  in 
mind    also    the    necessity    of    the    prompt 


payment  of  the  insurance  money  in  very 
many  cases  in  order  to  provide  the  means 
ot    hvmg   of   which    the    beneficiaries    had 
been  deprived  by  the  death  of  the  insured. 
Orient  Ins.  Co.  v.  Daggs,  172  U.  S.  557,  4.'? 
E.     Ed.    552;     Waters-Pierce     Oil     Co.    v 
Texas    177   U.    S.   28,   44  L.    Ed.   657;    New 
x  ork  ute  Ins.  Co.  v.  Cravens,    178  U.  S.  389 
^f^  H  ^^^.^,lf.^'  ^'■e  '"  point  and  are  deci- 
sive.        Fidelity      Mut.      Life      Ass'n      v 
Mettler,  185  U.  S.  308,  322,  326,  46  L    Ed 
922       See,    also.    Home    Life    Ins.    Co     r 
Fisher,   188   U.   S.   726,   727,  47  L.    Ed.   66: 
buch     statute    is    not    contrary    to    the 
fourteenth   amendment.      And   evidence   as 
to    the    proper    fee    is    admissible.      Home 
Life  Ins.  Co.  v.  Fisher,  188  U    S    726    72"" 
47  L    Ed.  667;   Fidelity  Mut.  Life  Ass'n  v. 
Mettler,  185  U.  S.  308,  46  L.  Ed    922 

98.  Florida.— Home     Life     Ins.     Co.     v. 
Fisher,  188  U.  S.  726,  727,  47  L    Ed    667 

Missouri  statute  not  repealed.— "Section 
1,  ch.  90,  of  the  general  statutes  of  Mis- 
souri, revised  in  1865,  which  gives  dam- 
ages in  actions  against  insurance  compa- 
nies for  a  vexatious  refusal  to  pay  poli- 
cies, was  not  repealed  by  the  acts  of 
March  10,  1869,  for  the  incorporation  and 
regulation  of  insurance  companies  Acts 
of  1869,  pp.  26,  45.  That  section  is  not  in- 
consistent with  any  of  the  provisions  of 
the  later  acts,  and  repeals  by  implication 
are  not  favored.  There  is  nothing  in  the 
new  acts  which  relates  to  the  same  sub- 
ject matter,  and  the  presumption  is,  there- 
fore, that  it  was  intended  this  section 
should  stand.  Such  was  evidently  the  un- 
derstanding of  the  legislature  when  it  re- 
vised and  promulgated  the  statutes  of  the 
state  in  1879  under  the  provisions  of  the 
constitution,  for  the  section  is  brought 
into  the  revision,  not  as  a  new  enactment, 
but  as  an  existing  law.  Rev.  Stat  Mis- 
souri, §  6026."  Relfe  v.  Wilson,  131  U.  S., 
appx.  clxxxix,  cxc,  26  L.  Ed.  212. 

Vexatious  delay.— Under  the  Missouri 
statute,  in  an  action,  a  policy  evidence  of 
an  officer  by  the  insurer  to  settle  by  pay- 
ingjess  than  the  face  of  the  policy,  and  of 
an  intimation  that  the  policy  was  obtained 
by  a  misrepresentation  of  facts,  is  ad- 
missible to  show  "vexatious  delay."  If 
tecbnicallv  inadmissible,  it  is  harmless. 
Relfe  V.  Wilson,  131  U.  S.,  appx.  clxxxix! 
26  L.  Ed.  212. 
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INSURRECTION.— See  the  titles  Payment;  States;  Treason;  War. 

INTELLIGENCE.— See  the  title  Evidence,  vol.  5,  p.  1049. 

INTEMPERANCE.— See  the  titles  Drunkenness,  vol.  5,  p.  496;  Insur- 
ance, ante,  p.  66. 

INTENT. — See,  generally,  the  title  Criminal  Law,  vol.  5,  p.  60.  See,  also, 
the  titles  where  the  specific  offenses  are  treated. 

INTENT  TO  DEFRAUD.— See  the  title  Fraudulent  and  Voluntary  Con- 
veyances, vol.  6.  p.  472. 

INTERDICTION. — An  interdiction  or  suspension  of  commercial  intercourse, 
ex  vi  termini,  means  an  entire  cessation,  for  the  time  being,  of  all  trade  what- 
ever.i 

Texas. — Fidelity  Mut.  L,ife  Ass'n  v.  Met-  company.     The  suit  itself  is  not  such  de- 

tler,  185  U.  S.  308,  322,  326,  46  L-  Ed.  922;  mand    as   the    statute    intended.      Demand, 

Iowa    Life    Ins.    Co.    v.    Lewis,    187    U.    S.  however,   can   be  made   after  suit  and   set 

335,  355,  47  L-  Ed.  204.  up  by  "an  amended  petition,  as  an  original 

Demand  of  payment. — Under  the  Texas  suit."     Iowa  Life  Ins.  Co.  v.  Lewis,  187  U. 

statute   to  justify  a   recovery   of   the   stat-  S.  335.  355.  47  L.  Ed.  204. 
utory  damages,  demand  of  payment  of  the  1.  Dissenting   opinion   of   Livingston,   J., 

policy    before    suit    is    necessary,   notwith-  in   The    Edward,    1   Wheat.   261,   272,   4    1, 

standing    the    denial    of    liability    by    the  Ed.  86. 
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7.  On  Admitted   Debt,  223. 

8.  On  Account   for  Services   Rendered,  223. 

9.  Unliquidated    Demands,    223. 

a.  In    General,   223. 

b.  Contracts,  224. 

c.  Profits,   224. 

10.  Dividend    Declared   and   Wrongfully  Withheld,   224. 

11.  Depositor's  Claim  in  National  Bank  at  Time  of  Suspension,  224. 

12.  Liability  of  Trustee,  224. 

13.  Liability  of   Vendee,   224. 

14.  Liability  of  W^arrantor,  225. 

15.  Liability  of  Public  Officers,  225. 
'16.  Liability  of  Garnishee,  225. 

17.  On  Judgments,  225. 

a.  In   General,  225. 

b.  Nature  of  Interest  Allowed  on  Judgments,  225. 

c.  Allowance  at  Common  Law,  226. 

18.  On   Verdicts,  226. 

19.  On  Failure  to  Bring  Money  Into  Court,  226. 

20.  For  Tort,  226. 

21.  Allowance  of  Rebate  on  Loans,  226. 

22.  Where  Claims  Extinguished  by  Statute,  226. 

E.  Recovery,  226. 

1.  Jurisdiction,   226. 

2.  Discretion  in  Allowance,   227. 

3.  Essentials  to  Recovery,  227. 

a.  Notice   of   Liability,    227. 

b.  Necessity  That   Demand   Be  Liquidated,  227. 

c.  Presentment,   227. 

d.  Demand.  227. 

4.  Defenses,  227. 
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a.  Laches,  227. 

b.  Defense  That  Agent  Retained  Money,  228. 

c.  Expense  and  Trouble  in  Removing  Cloud  on  Title,  228. 

5.  Bill,  228. 

6.  Recovery  from   Debtor's  Property,  228. 

III.  Computation  of  Interest,  228. 

A.  Mode  to  Be  Adopted,  228. 

B.  Interest  on  Money  Paid  before  Due,  229. 

C.  On  Judgment  Given  as  Security,  229. 

D.  Time  from  Which  Computed,  229. 

1.  In  General,  229. 

2.  From   Demand,   229. 

3.  From  Commencement  of  Action,  230. 

4.  From   Delivery,   230. 

5.  On  Contract,  230. 

a.  Where  Provided   for   in  Contract,  230. 

b.  Where   Contract   Is   Silent,   230. 

6.  On  Bonds,  231. 

7.  Coupons,  231. 

8.  On  Declared  Dividend,  231. 

9.  Account  Stated,  231. 

10.  Promissory   Notes,    231. 

11.  Judgments,  231. 

12.  Where  Statute  Changes  Rate,  231. 

13.  From  Liquidation  of  Debt,  232. 

E.  Time  to  Which  Computed,  232. 

F.  Rate,  232. 

1.  In  General,  232. 

2.  No  Recovery  beyond  What  the  Law  Allows,  232, 

3.  Objection  That  Rate  Not  Adequate,  233. 

4.  Suing  on    Consideration   for  Which   Note   Given,   233. 

5.  Established  Rate,  233. 

6.  Where  Contract  Silent  as  to  Rate  after  Maturity,  233. 

7.  Where  No  Statute  Providing  for  Interest,  234. 

8.  In  Federal  Courts,  235. 

G.  Compound  Interest,  235. 

1.  Definition,   235. 

2.  Compound    Interest   Greater  than   Simple   Interest,   235. 

3.  Controlled  by   Statute,  235. 

4.  Against  Trustees,  235. 

5.  Impairment  by   Subsequent  Law,   235. 

IV.  Suspension  of  Interest,  236. 

A.  Tender,  236. 

B.  Payment  into  Court  during  Pendency  of  Suit,  236. 

C.  By  Operation  of  Law,   236. 

D.  War,  236. 

CROSS   REFERENCES. 

See  the  titles  Marshalling  Assets  and  Se;curities;  Usury.  As  to  efifect 
of  interest  on  amount  in  controversy,  see  the  title  Appeal  and  Error,  vol.  1, 
p.  873.  As  to  interest  on  affirmance  of  a  decree,  see  the  title  Appeal  and 
Error,  vol.  2,  p.  399.  As  to  computation  of  interest  on  affirmance,  see  the 
title  Appeal  and  Error,  vol.  2,  p.  407.  As  to  recovery  of  interest  upon  surety's 
bond  conditioned  for  the  appearance  of  his  principal  in  court,  see  the  title  Bail 
and  Recognizance,  vol.  2,  p.  781.  As  to  recovery  of  interest  by  trustee  in 
bankruptcy,  see  the  title   Bankruptcy,   vol.  2,  p.  950.     As  to  interest  on  de- 
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posits  in  a  bank,  see  the  title  Banks  and  Banking,  vol.  3,  p.  47.  As  to  rate 
of  interest  charged  by  national  banks  on  loans,  see  the  title  Banks  and  Bank- 
ing, vol.  3,  p.  64.  As  to  liabiHty  of  stockholders  of  a  national  bank  for  interest 
when  bank  is  insolvent,  see  the  title  Banks  and  Banking,  vol.  3,  p.  154.  As 
to  what  law  governs  the  rate  of  interest  on  a  bond,  see  the  title  Bonds,  vol.  3, 
p.  413.  As  to  recovery  of  damages  by  way  of  interest  on  bonds,  see  the  title 
Bonds,  vol.  3,  p.  441.  As  to  allowing  interest  on  an  appeal  bond  although  the 
amount  would  exceed  the  penalty  of  the  bond,  see  the  title  Bonds,  vol.  3,  p. 
443.  As  to  liability  of  carriers  for  interest  as  damages,  see  the  title  Carriers, 
vol.  3,  p.  619.  As  to  what  law  regulates  the  rate  of  interest,  see  the  title 
Conflict  of  Laws,  vol.  4,  pp.  1051,  1057.  As  to  interest  on  bankruptcy  charges 
and  expenses  against  a  corporation,  see  the  title  Corporations,  vol.  4,  p.  787. 
As  to  binding  effect  of  state  statutes  on  the  subject  of  interest  and  their  con- 
struction by  the  highest  court  of  the  state,  see  the  title  Courts,  vol.  4,  p.  1087. 
As  to  power  of  guardian  to  bind  ward  for  the  payment  of  interest,  see  the 
title  Guardian  and  Ward,  vol.  6,  p.  599.  As  to  correcting  clerical  errors  made 
in  calculating  interest  on  a  judgment,  see  the  title  Judgments  and  Dfcrefs. 
As  to  the  liability  of  a  city  for  interest  collected  on  school  taxes  for  delinquent 
payment,  see  the  title  Municipal  Corporations.  As  to  liability  of  agent  for 
interest  on  accounting,  see  the  title  Principal  and  Agfnt.  As  to  recovery 
of  interest  by  owner  upon  decree  of  restitution  of  prize,  see  the  title  Prize. 
As  to  interest  on  a  marriage  settlement  bond,  see  the  title  Marriage  Contracts 
and  Settlements.  As  to  application,  of  payments,  see  the  title  Payment. 
As  to  interest  on  breach  of  army  paymaster's  bond,  see  the  title  Public  Of- 
ficers. As  to  liability  of  receiver  for  interest  where  he  deposited  money  to 
"his  private  account,  see  the  title  Receivers.  As  to  setting  aside  order  of  ref- 
erence for  allowing  interest  on  unsettled  account,  see  the  title  Reference.  As 
to  distinction  between  dividend  and  interest  under  the  revenue  law  on  the 
profits  of  a  bank,  see  the  title  Revenue  Laws.  As  to  recovery  of  excessive 
duties  and  interest  thereon,  see  the  title  Revenue  Laws.  As  to  recovery  of 
interest  on  a  libel  for  seamen's  wages,  see  the  title  Seamen.  As  to  recovery 
of  interest  from  a  state,  see  the  title  States.  As  to  recovery  of  interest  on 
•claims  against  the  United  States,  see  the  title  United  States. 

I.   Definition  and  General  Consideration. 

A.  Definition. — "Interest  is  the  compensation  allowed  by  law,  or  fixed  by 
the  parties,  for  the  use  or  forbearance  of  money,  or  as  damages  for  its  de- 
•tention."! 

B.  Considered  as  Costs  or  Damag-es. — "Interest  is  not  costs  in  any  sense, 
and,  when  allowed,  it  should  be  decreed  as  damages,  and  be  added  to  the  dam- 
ages  awarded. "2 

C.  History. — At  Common  Law. — By  the  common  law,  interest  could  in  no 
-case  be  recovered.  As  early  as  the  reign  of  King  Alfred,  in  the  ninth  century, 
it  was  held  in  detestation.     Churchmen  and   laymen  alike  denounced  it.^ 

English  Statutes.— The  first  English  statute  was  that  of  Z7  Hen.  VIII,  c.  9.^ 

1.  Definition. — Brown  v.  Hiatts,  15  Wall.  ten  per  cent  per  annum,  and  visited  re- 
177,  185,  21  L.  Ed.  128.  ceiving   more    with   forfeiture   and    impris- 

2.  Considered  as  costs  or  damages. —  onment.  Other  statutes  regulating  the 
The  "Wanata,"  95  U.  S.  600,  615,  21  L.  subject  were  passed  in  later  reigns  from 
Ed.  461.  See  post,  "On  Judgments,"  II,  time  to  time,  until  finally  an  act  of  Par- 
D,  17.  See  the  title  DAMAGES,  vol.  5,  liament  in  1854,  17  &  18  Vict.,  c.  90,  swept 
p.  157.  all  the  usury  laws   in   the   English   statute 

3.  At  common  law. — Glanville,  Fleta,  books  out  of  existence,  and  established 
and  Bracton  all  speak  of  interest  in  terms  'free  trade  in  money.'  The  first  impulse 
of  abhorrence.  National  Bank  v.  Mechan-  to  public  opinion  in  this  direction  was 
ics'  Nat.  Bank,  94  U.  S.  437,  438,  24  L.  given  by  Bentham,  near  the  close  of  the 
Ed.  176.            .  last  century.     The  final  result  was  doubt- 

4.  Statute  37  Henry  VIII,  c.  9. — "This  less  largely  due  to  his  labors."  National 
■statute  fixed  the  lawful  rate  of  interest  at  Bank   v.    Mechanics'    Nat.   Bank,   94   U.   S. 
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In  the  United  States. — In  the  United  States,  the  subject  of  interest  is 
generally  regulated  by  statute.^ 

II.   Allowance   of  Interest. 

A.  Allowance  as  a  Matter  of  Law. — "Interest  is  not  allowable  as  a  matter 
of  law,  except  in  cases  of  contract,  or  the  unlawful  detention  of  money."® 

B.  Effect  of  General  Usage. — The  court  of  Pennsylvania  has  said  that 
interest  can  be  allowed  upon  an  open  account,  where  it  is  payable  by  a  general 
usage,  as' in  the  trade  between  England  and  America."^ 

C.  Interest  by  Contract. — Interest  accrues  by  agreement  of  the  debtor  to 
allow  it  for  the  use  of  money  ;S  and  where  it  is  reserved  expressly  in  the  con- 
tract, or  is  implied  by  the  nature  of  the  promise,  it  becomes  part  of  the  debt, 
and  is  recoverable  as  of  right. ^ 

D.  Interest  as  Damag-es — 1.  Claim  Referred  to  Court  of  Claims. — 
No  interest  can  be  allowed  on  a  claim,  under  a  statute,  which  refers  the  claim 
to  the  court  of  claims   for  examination. ^^ 

2.  Withholding  Money  after  Payment  Is  Due — a.  In  General. — Interest 
is  the  measure  of  damages  for  withholding  money  that  is  due.^^     In  such  cases. 


437,  438,  34  L-  Ed.  176. 

5.  In  the  United  States. — See  post, 
"Rate."  Ill,  F.     See  the  title  USURY. 

In  Ilhnois,  the  whole  subject  of  interest 
is  regulated  by  statute,  and  cannot  be  re- 
covered unless  the  statute  authorizes  it. 
United  States  Mortgage  Co.  v.  Sperry, 
13«  U.  S.  313,  338,  34  L-   Ed.  969. 

6.  Allowance  as  a  matter  of  law. — Lin- 
coln V.  Claflin,  7  Wall.  132,  139,  19  L.  Ed. 
10(1. 

Eminent  domain. — In  Shoemaker  v. 
United  States,  147  U.  S.  282,  321,  37  L. 
Ed.  170,  lands  situated  in  the  District  of 
Columbia  were  condemned  for  a  public 
park.  The  plaintiffs  claimed  interest  on 
the  amounts  assessed  as  the  values  of  the 
lands,  and  refused  to  accept  the  assess- 
ment money,  which  was  paid  into  court. 
The  court  held  they  could  not  recover  in- 
terest, as  it  did  not  accrue  either  by  agree- 
ment or  by  way  of  damages  for  failure  to 
pay  the   principal   when   due. 

7.  Effect  of  general  usage. — Williams  v. 
Craig.  1  Dall.  313.  315,  1  L.  Ed.  153.  See 
the   title   USAGES   AND   CUSTOMS. 

8.  Interest  of  contract. — Shoemaker  v. 
United  States.  147  U.  S.  282.  321,  37  L. 
Ed.  170.  See  the  title  CONTRACTS,  vol. 
4,  p.  552. 

The  Pennsylvania  court  has  held  that 
interest  can  be  allowed  upon  an  open  ac- 
count where  it  is  payable  by  the  express 
agreement  of  the  parties.  Williams  v. 
Craig,  1   Dall.  313,  315,  1  L.  Ed.  153. 

9.  Redfield  v.  Ystalvfera  Iron  Co..  110 
U.  S.  174,  176,  28  L.  Ed.  109.  cited  and  ap- 
proved in  Redneld  v.  Bartels,  139  U.  S. 
694,  701,  35   L.   Ed.   310. 

10.  Claim  referred  to  court  of  claims. — 
An  act  of  congress  referred  a  claim 
aeainst  the  government  to  the  court  of 
claims  "to  investigate  the  sarne,  and  to 
ascertain,  determine,  and  adjudge  the 
amount  equitably  due,  if  any,  for  such  loss 
and  damage."  It  was  held  that  interest 
could  not  be  allowed  on  the  claim.  The 
court  said:  "But  with  the  government 
the  rule  is  different,  for  in  addition  to  the 


practice  which  has  long  prevailed  in  the 
departments  of  not  allowing  interest  on 
claims  presented,  except  it  is  in  some  way 
specially  provided  for,  the  statute  under 
which  the  court  of  claims  is  organized  ex- 
pressly declares  'that  no  interest  shall  be 
allowed  on  any  claim  up  to  the  time  of 
the  rendition  of  judgment  thereon  in  the 
court  of  claims,  unless  upon  a  contract 
expressly  stipulating  for  interest.'  Rev. 
Stat.,  §  1091.  This  is  conclusive.  No  in- 
terest was  stipulated  for  in  this  contract, 
and  the  prohibition  against  its  allowance 
has  not  been  removed  in  favor  of  the  claim- 
ants." Tillson  V.  United  States,  100  U. 
S.  43,  46,  25  L.  Ed.  543.  See,  also,  the  ti- 
tle UNITED  STATES. 

11.  Is  measure  of  damages. — Loudon  v. 
Taxing  District,  104  U.  S.  771,  774,  26  L- 
Ed.  923. 

"Interest  is  given  on  money  demands 
as  damages  for  delay  in  payment,  being 
just  compensation  to  the  plaintiff  for  a 
default  on  the  part  of  his  debtor."  Red- 
field  V.  Ystalyfera  Iron  Co.,  110  U.  S. 
174,  176,  28  L.  Ed.  109,  cited  and  approved 
in  Redfield  v.  Bartels,  139  U.  S.  694,  701, 
35  L.  Ed.  310. 

Interest  accrues  in  the  nature  of  dam- 
ages, by  reason  of  the  failure  of  the 
debtor  to  pay  the  principal  when  due. 
Shoemaker  v.  United  States,  147  U.  S.  282, 
321,  37  L.  Ed.  170. 

Interest,  when  not  stipulated  for  by 
contract,  or  authorized  by  statute,  is  al- 
lowed by  the  courts  as  damages  for  the 
detention  of  money  or  of  property,  or  of 
compensation,  to  which  the  plaintiff  is  en- 
titled. United  States  v.  Sherman,  98  U.  S. 
565,  25  L.  Ed.  235;  United  States  ?'.  Bay- 
ard, 127  U.  S.  251,  260.  32  L.  Ed.  159; 
United  States  v.  North  Carolina,  136  U. 
S.  211,  216,  34  L.  Ed.   336. 

In  Pennsylvania. — The  court  of  Penn- 
sylvania has  held  that  interest  can  be  al- 
lowed upon  an  open  account,  where  there 
has  been  a  vexatious  and  unreasonable  de- 
lay in  making  payment,  which  will  induce 
the  court  to  direct,  and  the  jury  to  grant, 
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it  is  allowed  at  law  and  in  equity. ^^ 

b.  Breach  of  Contract. — Where  there  is  a  contract  to  pay  money  on  a  day 
fixed,  and  the  contract  is  broken,  interest,  as  a  general  rule,  is  allowed,!^  and 
that  rule  is  universal  in  respect  to  bills  and  notes  payable  on  timeM  Such 
is  the  implied  contract  of  the  parties.^^ 

c.  Coupons. — Coupons  attached  to  bonds  are  so  far  distinct  contracts  for  the 
payment  of  money,  that  when   they  become  due  they  bear  interest^^   and  may 

City  V.  West,  7  Wall.  82,  105.  19  L.  Ed  43 
See  the  title  BILLS,  NOTES  AND 
CHECKS,  vol.  3,  p.  257. 

15.  Implied  contract. — Curtis  v.  Innerar- 
ity,  6  How.  146,  154,  12  L.  Ed.  280,  cited 
and  approved  in  Spalding  v.  Mason,  161  U. 
S.  .375,  395,  40  L.  Ed.  738.  See  the  title 
IMPLIED   CONTRACTS,  vol.   6,  p.  888. 

In  North  Carolina.— In  North  Carolina, 
as  elsewhere,  in  an  action  against  a  pri- 
vate person,  to  recover  a  sum  certain  and 
overdue,  interest  may  doubtless  be  recov- 
ered, on  the  ground  of  a  "promise  to  pay 
being  implied  from  the  nature  of  the 
transaction;"  or,  as  more  accurately 
stated,  as  damages  for  nonperformance  of 
the  defendant's  contract.  United  States  v. 
North  Carolina,  136  U.  S.  211,  218,  34  L. 
Ed.  336. 

16.  Coupons.— Edwards  v.  Bates  County, 
163  U.  S.  269,  272,  41  L.  Ed.  155;  Amv  T'.  Du- 
buque, 98  U.  S.  470,  473.  25  L.  Ed.  228;  Brine 
V.  Insurance  Co.,  96  U.  S.  627,  631,  24  L. 
Ed.  858;  Koshkonong  v.  Burton,  104  U.  S. 
668,  676,  26  L.  Ed.  886;  Railway  Co.  v. 
Sprague,  103  U.  S.  756.  761,  26  L.  Ed.  554; 
Walnut  V.  Wade,  103  U.  S.  683,  26  L.  Ed. 
526;  Ohio  v.  Frank,  103  U.  S.  697.  26  L. 
Ed.  531;  Cromwell  v.  County  of  Sac.  96 
U.  S.  51,  58,  24  L.  Ed.  681;  Board  of 
Comm'rs  v.  Asoinwall,  21  How.  539,  16  L. 
Ed.  208;  Gelpcke  v.  Dubuque,  1  Wall  175, 
17  L.  Ed.  520;  The  City  v.  Lamson,  9 
Wall.  477,  482,  19  L.  Ed.  725;  Clark  v. 
Iowa  City,  20  Wall.  583,  22  L-  Ed.  427; 
Genoa  v.  Woodruff,  92  U.  S.  502,  23  L.  Ed. 
586;  Aurora  Citv  V-  West,  7  Wall.  82.  19  L. 
Ed.  42.  United  States  Mortgage  Co.  v. 
Sperry,  138  U.  S-  313,  343,  34  L.  Ed.  969. 

Interest  warrants  or  coupons,  in  a  ne- 
gotiable form,  draw  interest  after  pay- 
ment of  them  is  unjustly  neglected  or  re- 
fused. Aurora  Citv  v.  West,  7  Wall  82, 
19  L.  Ed.  42;  Gelpcke  v.  Dubuque,  1  Wall. 
175.  200,  17  L.  Ed.  520;  Thomson  v.  Lee 
County,  3  Wall.  327,  18  L.   Ed.  177. 

Interest  from  the  day  when  the  coupons 
sued  on  were  payable,  should  be  included 
in  the  judgment.  Walnut  v.  Wade,  103  U. 
S.  683,  26  L.  Ed.  526;  Ohio  v.  Frank,  103 
U.  S.  697,  26  L.  Ed.  531;  Aurora  City  v. 
West,  7  Wall.  82,  19  L.  Ed.  42;  Clark  v. 
Iowa  Citv.  20  Wall.  583,  22  L.  Ed.  427; 
Genoa  v.  Woodruff.  92  U.  S.  502,  23  L.  Ed. 
586. 

Municipal  bonds,  with  coupons  payable 
to  "bearer.''  having,  by  universal  usage 
and  consent,  all  the  qualities  of  commer- 
cial paper,  a  party  recovering  on  the  cou- 
pons will  be  entitled  to  the  amount  of 
them,  with  interest  and  exchange  at  the 
place    where,    by    their    terms,    they    were 


an  adequate  compensation,  under  the  name 
of  damages,  for  which  the  rate  of  interest 
is  generally  made  the  rule  of  computation. 
Williams  v.  Craig,  1  Dall.  313,  315,  1  L. 
Ed.   153. 

An  early  Pennsylvania  case  held  that 
interest  shall  not  be  allowed  upon  an  open 
account  for  goods  sold  and  delivered. 
Henry  v.   Risk,  1   Dall.   265a,   1   L.   Ed.   130. 

12.  Allowed  at  law  and  in  equity.^ 
Spalding  v.  Mason,  161  U.  S.  375,  395,  40 
L.  Ed.  738. 

"In  equity,  interest  goes  with  the  prin- 
cipal, as  the  fruit  with  the  tree."  Himely 
V.   Rose,   5   Cranch   313,  319,  3   L.   Ed.   111. 

13.  Breach  of  contract. — Aurora  City  v. 
West,  7  Wall.  82,  105.  19  L.  Ed.  42.  See 
the  title  CONTRACTS,  vol.  4,  p.  552. 

"All  damages  for  delay  in  the  payment 
of  money  owing  upon  contract  are  pro- 
vided for  in  the  allowance  of  interest, 
which  is  in  the  nature  of  damaees  for 
withholding  money  that  is  due.  The  law 
assumes  that  interest  is  the  measure  of 
all  such  damages."  Loudon  v.  Taxing 
District,  104  U.   S.  771,  774,  26  L.  Ed.  923. 

"Where  a  principal  sum  is  to  be  paid  at 
a  specific  time,  th*"  law  implies  an  agree- 
ment to  make  good  the  loss  arising  from 
a  default  by  the  payment  of  lawful  inter- 
est." Insurance  Co.  v.  Piaggio,  16  Wall. 
378.  386,  21   L.   Ed.   358. 

"Whether  interest  not  stipulated  for  in 
n  contract  is  to  be  awarded  as  damages 
for  nonperformance  of  the  contract,  or  on 
the  ground  of  an  implied  promise  to  it.  a 
private  person  is  no  less  chargeable  with 
interest  on  debts  certain  and  overdue  for 
money  or  goods,  than  on  promissory 
r-otes  or  bonds  obligatorv."  United 
States  V.  North  Carolina,  136  U.  S.  211, 
219.  34  L.   Ed.  336. 

Sum  demanded  less  than  sum  given. — 
"In  all  cases  where  interest,  not  stipulated 
for  by  the  terms  of  the  contract,  is  given 
by  way  of  damages,  the  sum  demanded  in 
the  declaration  is  less  than  the  sum  for 
which  judgment  is  rendered.  The  plain- 
tiffs may  not  recover  more,  as  principal, 
than  the  sum  demanded  as  such  in  the 
declaration;  but  the  jury  have  a  right  to 
add  interest,  by  wav  of  damages,  for  the 
de1av."  TNIills  v.  United  States  Bank,  11 
Wheat.  431.  440,  6_L.  Fd.  512. 

In  Pennsylvania. — The  Pennsylvania 
court  has  held  that  in  action  on  a  bnnd- 
interest  may  be  recovered  on  the  penalty, 
"bv  way  of  damages,  after  the  expiration 
of  the  time  allowed  for  th^  pf^rformance 
of  the  contract.  Perit  v.  Wallis,  2  Dall. 
<Pa.  Sup.  Ct.)   252.  1   L.  Ed.  370. 

14.  Applies   to  bills  and  notes. — Aurora 
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be  sued  on  separately  from  the  bond.^''^ 

The  failure  to  present  coupons  for  payment  does  not  prevent  the  run- 
ning of  interest.^^ 

3.  Receiving  Money  Belonging  to  Another. — It  has  been  held  in  Penn- 
sylvania that  where  one  man  has  received  money  belonging  to  another,  and  has 
retained  it,  without  the  consent  of  the  owner,  it  is  to  be  considered  in  the  same 
light  as  money  lent,  and  ought  to  carry  interest,  and  that  such  case  was  clearly 
distinguishable  from  that  of  goods  sold  and  delivered,  where  no  money  actually 
passes  between  the  parties,  and   from   which  interest  is  not  due.^^ 

4.  Retaining  Money  against  One  Entitled  to  Receive  It. — "Where 
money  is  retained  by  one  man  against  the  declared  will  of  another  who  is 
entitled  to  receive  it,  and  who  is  thus  deprived  of  its  use,  the  rule  of  courts 


made  payable.  Gelpcke  v.  Dubuque,  1 
Wall.  175,  17  L.  Ed.  520.  In  harmony 
with  this  view  are  Aurora  City  v.  West,  7 
Wall.  82.  19  L.  Ed.  42;  Genoa  v.  Wood- 
ruff, 92  U.  S.  502,  23  L.  Ed.  586;  Amy  v. 
Dubuque,  98  U.  S.  470,  25  L.  Ed.  228;  and 
Walnut  V.  Wade,  103  U.  S.  683,  26  L.  Ed. 
526,  cited  in  Koshkonong  v.  Burton,  104 
U.   S.  668,  677,  26  L.   Ed.  886. 

Illinois. — The  settled  rule  in  Illinois  is, 
that  coupons  draw  interest  after  maturity, 
at  the  rate  of  6  per  cent  per  annum. 
Cairo  v.  Zane,  149  U.  S.  122,  143,  37  L. 
Ed.  673.  See,  to  the  same  efifect,  Walnut 
V.  Wade,  103  U.  S.  683,  26  L.  Ed.  526; 
Ohio  V  Frank,  103  U.  S.  697,  26  L.  Ed. 
531;  Pana  v.  Bowler,  107  U.  S.  529,  546,  27 
L.  Ed.  424. 

The  court  of  Illinois  has  said:  "The 
general  rule  recognized  by  this  court  is 
that  parties  cannot  be  bound  by  any  con- 
tract made  before  interest  is  due  for  the 
payment  of  compound  interest  *  *  *  but 
after  interest  is  due,  it  may,  by  agree- 
ment then  made,  be  added  to  the  prin- 
cipal, and  made  to  thereafter  bear 
interest.  *  *  *  There  is,  perhaps,  an  excep- 
tion to  the  rule  *  *  *  in  the  case  of  in- 
terest coupons  annexed  to  commercial 
paper.  Such  coupons  bear  interest.  *  *  * 
But  in  such  case  interest  is  not  com- 
pounded indefinitely.  Interest  is  simply 
payable  upon  the  amount  of  the  face  of 
the  coupon;  and  that  the  coupon  bears 
interest  is  solely  because  of  the  character 
given  it  by  commercial  usage.  Aurora 
City  V.  West,  7  Wall.  82,  105,  19  L.  Ed. 
42;  Mercer  County  v.  Racket,  1  Wall.  83, 
17  L.  Ed.  548;  Meyer  v.  Muscatine,  1 
Wall.  384,  17  L.  Ed.  564.  There  is,  there- 
fore, no  authority  in  this  for  holding  that 
interest  may  be  compounded  indefinitely, 
or  at  all,  in  cases  where  the  payment  of 
interest  is  not  secured  by  some  negotiable 
instrument,  independent  of  the  instru- 
ment whereby  the  original  indebtedness  is 
presumed  to  be  paid."  United  States 
Mortgage  Co.  v.  Sperry,  138  U.  S.  313, 
342,   34   L.    Ed.   969. 

In  Illinois,  an  interest  warrant  signed 
by  a  guardian,  who  contracted  to  be  ex- 
empt from  personal  liability  for  the  prin- 
cipal debt,  or  interest  thereon,  and  which 
is  practically  payable  out  of  particular 
funds,   does   not  bear   interest    after     ma- 


turity as  over-due  coupons  so  drawn  as  to 
be  negotiable  accordmg  to  commercial 
law.  United  States  Mortgage  Co.  v. 
Sperry,  138  U.  S.  313,  34  L.  Ed.  969. 

In  New  York  interest  coupons  draw  in- 
terest after  maturity.  Cairo  v.  Zane,  149 
U.  S.  122,  142,  37  L.  Ed.  673.  See  Pana 
V.  Bowler,  107  U.  S.  529,  546,  27  L.  Ed. 
424. 

In  Pennsylvania,  "interest  from  the  date 
of  demand  and  refusal  of  payment  may  be 
recovered.  County  of  Beaver  v.  Arm- 
strong, 44  Pa.  St.  63."  New  York,  etc., 
R.  Co.  V.  Pennsylvania,  153  U.  S.  628,  645, 
38    L.    Ed.    846. 

In  Wisconsin  interest  is  allowed  upon 
the  amount  of  each  coupon  from  its  ma- 
turity. It  was  so  determined  in  a  suit 
upon  interest  coupons  attached  to  bonds 
issued  by  a  municipal  corporation  to  a 
railroad  company,  under  the  authority  of 
an  act  passed  in  the  year  1857.  Kosh- 
konong V.  Burton,  104  U.  S.  668,  677,  26 
L.    Ed.   886. 

Rights  of  holder  of  bond. — The  holder 
of  the  bond  has  his  option  to  insist  upon 
payment  of  the  interest  coupons  when 
due,  or  to  allow  them  to  run  until  the  ma- 
turity of  the  bond.  Cromwell  v.  County 
of  Sac,  96  U.  S.  51,  58,  24  L-  Ed.  681; 
Railway  Co.  v.  Sprague,  103  U.  S.  756,. 
761,   26    L.    Ed.    554. 

17.  Attaches  independent  of  bond. — 
Brine  v.  Insurance  Co.,  96  U.  S.  627,  631, 
24   L.   Ed.   858. 

Interest  attaches  to  coupons  or  interest 
warrants  independent  of  bond.  Board  of 
Comm'rs  v.  Aspinwall,  21  How.  539,  546,. 
16    L.    Ed.    208. 

18.  Failure  to  present  for  payment. — 
Walnut  V.  Wade,  103  U.  S.  683,  26  L.  Ed. 
526;  Ohio  v.  Frank,  103  U.  S.  697,  26  L. 
Ed.  531;  Wallace  v.  McConnell,  13  Pet. 
136.  10  L.   Ed.  95. 

In  the  case  of  a  town  if  the  town  shows 
that  it  had  money  ready  to  pay  the 
coupons  at  the  time  and  place  where  they 
were  payable,  this  would  be  a  defense  -to 
the  claim  for  interest.  Walnut  v.  Wade,. 
103  U.  S.  683.  26  L.  Ed.  526;  Ohio  v. 
Frank,  103  U.  S.  697,  26  L.  Ed.  531;  Wal- 
lace V.  McConnell,  13  Pet.  136,  10  L. 
Ed.   95. 

19.  Receiving  money  belonoing  to  an- 
other.— Rapelje  v.  Emory,  1  Dall.  349,  1 
•L.   Ed.   170. 
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in  ordinary  cases  is,  in  suits  brought  for  the  recovery  of  the  money,  to  allow 
interest  as  compensation  to  the  creditors  for  such  loss.  Interest  in  such  cases 
is  considered  as  damages,  and  does  not  form  the  basis  of  the  action,  but  is 
an  accident  to  the  recovery  of  the  principal  debt.  The  right  of  action  is  the 
right  to  compel  the  payment  of  the  money  which  is  being  retained.  When  he 
who  has  this  right  commences  an  action  for  its  enforcement,  he  at  the  same 
time  acquires  a  subordinate  right,  incident  to  the  relief  which  he  may  obtain, 
to  demand  and  receive  interest.  If,  however,  the  principal  sum  has  been  paid, 
so  that,  as  to  it,  an  action  brought  cannot  be  maintained,  the  opportunity  to 
acquire  a  right  to  damages  is  lost. "20 

5.  Money  Paid  under  Mistake. — The  Pennsylvania  court  has  held  that 
where  money  has  been  received  and  paid  under  a  mistake,  and  neither  fraud 
nor  surprise  can  be  imputed  to  either  party,  there  can  be  no  recovery  of 
interest. ^^ 

6.  Money  Paid  under  a  Misapprehension. — A  payment  made  by  the  gov- 
ernment to  a  special  agent,  induced  by  a  misrepresentation  of  fact  producing 
a  misapprehension  upon  the  part  of  the  secretary  of  the  treasury,  may,  in 
equity  and  good  conscience,  be  recovered  back  by  the  government  from  the 
recipient,  but  for  the  period  for  which  the  suit  to  recover  was  delayed  without 
excuse,  interest  should  not  be  given  against  him. 22 

7.  On  Admitted  Debt. — Interest  should  be  allowed  on  an  admitted  debt, 
where  the  debtor  had  in  his  control  and  possession  the  means  of  determining 
the  amount  of   indebtedness,  even  though   the  amount  is  in  dispute. ^3 

8.  On  Account  for  Services  Rendered. — On  an  account  for  services  ren- 
dered, the  plaintiff  is  entitled  to  interest  from  the  commencement  of  the  suit.^^ 

9.  Unliquidated  Demands — a.  In  General. — Unliquidated  damages  as  a 
general  rule,  and  in  the  absence  of  special  circumstances,  do  not  bear  interest 
until   after   their   amount   has  been   judicially  ascertained.^^ 

20.  Retaining   money   against    one   en-  24.    On  account  for  services  rendered. 

titled  to  receive  it. — Stewart  v.  Barnes,  Goddard  v.  Foster,  17  Wall  123  14.3  21 
153  U.   S.   456,  462,   38   L.   Ed.  781.  L.    Ed.   589.  '  '        '  ' 

Pennsylvania. — An  early  case  holds  that  25.    In  general. — Silsby    v.     Foote       20 

wherever   one   man   retains   the   money   of  How.   270,   287,    15   L.    Ed.   822;    Mowry  v. 

another,  against  his  declared  will,  the  le-  Whitne}^  14  Wall.  620,  651,  20 'l.  Ed.  860; 

gal    compensation    for    the     use      of      the  Littlefield   v.    Perry,   21   Wall.   205,   229,   22 

money    shall    be     charged      and      allowed.  L.   Ed.   577;  Act  of  July  8,  1870    c    230    § 

Crawford   v.    Willing,    4   Dall.    286,    289,    1  55,   16  Stat.  206;   Rev.   Stat.,  §  4921-  Parks 

L.    Ed.   836.  V.   Booth,   102  U.   S.  96,   106,  26   L.   Ed.   54; 

21.  Money  paid  under  mistake.—*  Root  v.  Railway  Co.,  105  U.  S.  189,  200 
Jacobs  V.  Adams,  1  Dall.  (Pa.  Sup.  Ct.)  204,  26  L.  Ed.  975;  Illinois  Cent.  R  Co  v 
52,   1  L.    Ed.   33.  Turrill,   110   U.   S.  301,  303,  28   L.   Ed.  154; 

22.  Money  paid  under  a  misapprehen-  Til^hman  v.  Proctor,  125  U.  S.  136,  160, 
sion. — United    States    v.    Sanborn,    135    U.       31   L.   Ed.   664. 

S.    271,    34    L.    Ed.    112.  Unliquidated    damages     usually    do    not 

23.  On  admitted  debt. — Spalding  v.  Ma-  draw  interest  without  the  special  order  of 
son,   161   U.   S.   375,   395,   40   L.   Ed.   738.  the  court.     Silsby  v.   Foote,  20   How.  270, 

"The  circumstance  that  the  complainant  286,    15    L.    Ed.    822;    Parks   v.    Booth,   103 

may    have    considered    himself    entitled    to  U.   S.  96,  106,  26  L.   Ed.  54. 

an  account  and  to  receive  a  greater   sum  In    Louisiana. — Formerly    the     laws     of 

than   was   actually   found   to   be   due,   does  Louisiana    did    not    allow    interest    on    ac- 

not    afifect   complainant's    right   to   the   in-  counts  or  unliquidated  claims;   but  now  it 

terest   upon   what   was   really   due.     Sturm  is  due  from  the  time  the  debtor  is  put  in 

V.  Boker,  150  U.  S.  312,  341.  37  L.  Ed.  1093.  default   for   the   payment   of  the   principal.. 

In  the  case  just   cited,  while   the   right  to  Barrow   v.    Reab,   9    How.    366,    13    L.    Ed. 

an  account  was  sustained,  it  was  held  that  177.  See  the  title  ACCOUNTS  AND  AC- 

a  portion  of  the  matters  claimed  by  com-  COUNTING,  vol.    1,  p.   70. 

plainant   could  not   be   allowed  on   a  final  The    court   of    Pennsylvania    has      held 

accounting,    but   it    was    directed    that    the  that   interest    cannot   be   allowed   upon   an 

account   should  be   stated  up   to  the   filing  unliquidated   account.      Williams   v.   Craig, 

of   the   bill,   and   that    any   balance    shown  i  Dall.  313,  315,  1  L.  Ed.  153. 

in    favor    of    either    side    should    bear    in-  What    amounts    to    liquidation. — A    bill 

terest   from   that   date."      Spalding  v.    Ma-  of  lading   for   goods   sent   to   a   purchaser, 

son,  161  U.  S.  375,  396,  40  L.  Ed.  738.  and  not  objected  to  by  him,  amounts  to  a 
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b.  Contracts. — "The  general  practice,  where  no  statute  or  usage  exists  to  the 
contrary,  is  not  to  allow  interest  on  unliquidated  damages  due  in  cases  of 
ordinary   contracts. "^^ 

c.  Profits. — As  a  general  thing,  interest  on  profits  is  not  allowable.  Profits 
actually  realized  are  usually  the  measure  of  unliquidated  damages. 2'  Circum- 
stances, however,  justify  the  addition  of  interest. ^s 

10.  Dividend  Declared  and  Wrongfully  Withheld. — Interest  will  run 
on  a  dividend  declared  and  wrongfully  withheld  by  a  receiver  of  a  national 
bank.29 

11.  Depositor's  Claim  in  National  Bank  at  Time  of  Suspension. — See 
the  title  Banks  and  Banking,  vol.  3,  p.  47. 

12.  Liability  of  Trustee. — A  trustee  is  not  liable  for  interest  where  he 
commits  no  breach  of  duty.^^ 

13.  Liability  of  Vendee. — The  doctrine  of  the  civil  law,  "that  the  vendee 
is  not  liable  for  interest  where  he  received  no  profits  from  the  thing  purchased," 


liquidatinn  of  an  account  within  the  stat- 
ute of  Illinois,  giving  interest  on  "liqui- 
dating accounts  between  the  parties  and 
ascertaining  the  balance,"  there  being  no 
other  transaction  between  the  parties. 
Cooper  V.  Coates,  21  Wall.  105,  22  L.  Ed. 
481. 

26.  Contracts. — Barrow  v.  Reab,  9 
How.  366.   .370,  13   L.   Ed.   177. 

27.  Profits.— Little  field  v.  Perry,  21 
Wall.  205,  22  L.   Ed.   577. 

Interest  upon  unliquidated  damages  is 
not  generally  allowable,  and  should  not 
be  allowed  before  a  final  degree  for  profits. 
Mowry  v.  Whitney,  14  Wall.  620,  20  L. 
Ed.   860. 

28.  May  be  justified  by  circumstances. 
— Littlefield  v.  Perry,  21  Wall.  205,  22  L 
Ed.    577. 

"In  Mowry  v.  Whitney,  14  Wall.  620, 
■20  L.  Ed.  860,  it  was  held  that  interest 
is  not  allowable  in  such  cases,  except  un- 
der peculiar  circumstances.  The  testi- 
mony thus  far  presented  in  this  case  does 
not,  in  our  opinion,  justify  such  an  allow- 
ance. It  will  be  for  the  court  to  de- 
termine, upon  the  coming  in  of  the  new 
report,  accompanied  by  other  evidence, 
whether  the  conduct  of  the  defendants 
has  been  such  as  to  subject  them  to  lia- 
bility in  this  particular.  Profits  actually 
realized  are  usually,  in  a  case  like  this,  the 
measure  of  unliquidated  damages.  Cir- 
cumstances may,  however,  arise  which 
would  justify  the  addition  of  interest  in 
order  to  give  complete  indemnity  for 
losses  sustained  by  willful  infringements." 
Littlefield  v.  Perry,  21  Wall.  205,  229,  22 
L.   Ed.  577. 

Patents, — As  to  interest  on  profits,  aris- 
ing from  infringing  a  patent,  see  the  title 
PATENTS. 

29.  Dividend  declared  and  wrongfully 
withheld. — Armstrong  7'.  American  Ex- 
change Nat.  Bank.  133  IT.  S.  433,  478,  33  L. 
Ed.  747.  See,  generally,  the  title  RE- 
CEIVERS. 

Explaining  White  v.  Knox. — "It  is 
claimed  that  the  court  erred  in  adjudging 
that  the  plaintiff  was  entitled  to  interest 
on  the  25  per  cent    dividend  on  its  claim, 


from  October  31,  1887,  until  the  time  the 
dividend  should  be  paid.  As  authority  the 
receiver  cites  the  case  of  White  v.  Knox, 
111  U.  S.  784.  28  L.  Ed.  603.  But  we  do 
not  think  it  apolies.  In  that  case  a  judg- 
ment was  obtained  for  a  claim  by  White, 
in  June,  1883,  which  included  interest  on 
his  claim  to  that  time.  While  the  clain-i 
was  in  litieation,  the  receiver  had  paif' 
ratable  dividends  of  65  per  cent  to  other 
creditors.  After  the  judgment  in  favor 
of  White,  the  comptroller  of  the  currency 
calculated  the  amount  due  him  as  of  De- 
cember 20,  1875,  the  time  when  the  bank 
failed,  and  paid  him  65  per  cent  on  that 
amount.  He  contended  that  the  dividend 
should  be  calculated  on  his  claim  with  in- 
terest to  the  time  of  the  judgment;  but 
this  court  sustained  the  action  of  the 
comptroller.  In  the  present  case,  the 
claims  of  the  plaintiff,  as  allowed,  do  not 
include  interest  beyond  the  date  when  the 
bank  failed.  Interest  upon  the  dividend 
which  it  ought  to  have  received  on  the 
31st  of  October.  1887,  is  a  different  mat- 
ter. The  allowance  of  the  interest  is 
necessary  to  put  the  plaintiff  on  an 
equality  with  the  other  creditors.  That 
point  was  not  decided  in  White  v.  Knox; 
and  we  think  the  circuit  court  did  not 
err  in  allowine  si'ch  intere'^t."  Arm- 
stronsr  v.  American  Fxch^ng-e  Xat.  Bank, 
133  U.  S.  433,  470,  33  L.  Ed.  747. 

30.  Where  there  is  no  breach  of  duty. 
— It  has  been  held  that  interest  is  not  to 
be  naid  bv  a  mere  trustee,  for  the  money 
which  he  holds  for  the  use  of  another,  un- 
less he  neelects  to  nav  it,  on  demand. 
Knight  r.  Reese,  2  Da1l.  182,  1  L.  Ed. 
340.'"  See  the  title  TRUSTS  AND  TRUS- 
TF'PS. 

Where  there  are  extenuating  circum- 
stances.— In  Glover  t'.  Patten,  165  U.  S. 
394,  41  L.  Ed.  760.  a  mother  who  had 
acted  as  trustee  for  her  children,  died  in 
debt  to  the  children.  It  was  held  that  as 
the  children  were  never  charged  with 
their  expense  of  maintenance  by  the 
mother,  although  nearly  of  age,  interest 
would  not  run  on  the  debt  prior  to  the 
mother's  death. 
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applies   only   to  executory  contracts,   where   the  price   is  contracted  to  be   paid 
-at  some  future  day,  and  the  contract  is  silent  as  to  interest.^  ^ 

14.  LiABii^iTY  OF  Warrantor. — In  Texas,  a  defendant  in  an  ejectment  suit 
who  has  been  made  to  respond  in  damages  to  the  plaintiff  for  use  and  occu- 
pation, may  recover  from  his  warrantor  with  interest  from  the  day  he  pur- 
chased the  land."- 

15.  Liability  of  Public  Officfrs. — A  public  officer  is  not  charged  with 
interest  on  money  received  by  him  where  he  has  lawfully  expended  it,^^  or 
in  the  absence  of  evidence  of  conversion  or  some  refusal  to  respond  to  a 
lawful   requirement.^'* 

16.  Liability  of  GarnishFF. — As  a  general  rule,  a  garnishee  is  not  bound 
to  pay  interest,  because  he  is  liable  to  be  called  on  to  pay  at  all  times;  but 
where  he  uses  the  money  as  his  own,  he  is  bound  to  account  with  interest.-^^ 

17.  On  Judgments — a.  In  General. — Interest  is,  generally  speaking,  a  legal 
incident  of  every  judgment.s'^  And  when  secured  by  positive  law,  is  as  much 
a  part  of  the  judgment  as  if  expressed  in  it.^'^'  But  a  judgment  is  not  a  con- 
tract which  includes  within  its  scope  the  obligation  of  paying  interest  thereon.-^^ 

b.  Nature  of  Interest  AUoived  on  Judgjiieuts. — "Interest  allowed  for  nonpay- 
ment of  judgments  is  in  the  nature  of  statutory  damages. "^^ 


31.  Liability  of  vendee. — Curtis  v.  In- 
nerarity,  6  How.  146,  156,  12  L.  Ed.  380. 
See,  generally,  the  titles  SALES;  VEN- 
DOR AND  PURCHASER. 

32.  Liability  of  warrantor. — White  v. 
Van  Horn,  1.59  U.  S.  ?>.  20,  40  L.  Ed.  55. 
See  the  title  EJECTMENT,  vol.  5,  p.  695. 

33.  Public  officer's  liability  for  lawful 
expenditures. — Interest  is  not  chargeable 
on  money  collected  by  the  marshal  of  the 
District  of  Columbia,  for  fines  due  to  the 
levy  court,  the  money  having  been  ac- 
tually expended  by  the  marshal  in  re- 
pairs and  im.provements  on  the  jail,  un- 
der the  opinions  of  the  comptroller  and 
auditor  of  the  treasury  department,  that 
these  expenditures  were  properly  charge- 
able upon  this  fund;  although  that  opin- 
ion may  not  be  well  founded.  Levy  Court 
V.  Riggold,  5  Pet.  451,  8  L.  Ed.  188.  See 
the    title    PUBLIC    OEEICERS. 

34.  Not  liable  in  absence  of  breach  of 
duty. — -"Where  an  officer  of  the  govern- 
ment has  money  committed  to  his  charge, 
-with  the  duty  of  disbursing  or  paying  it 
out  as  occasion  may  arise,  he  cannot  be 
charged  with  interest  on  such  money  un- 
til it  is  shown  that  he  has  failed  to  pay 
when  such  occasion  required  him  to  do 
so,  or  has  failed  to  account  when  required 
hy  the  government,  or  to  pay  over  or 
transfer  the  money  on  some  lawful  order." 
United  States  v.  Denvir,  106  U.  S.  536, 
■27   L.   Ed.  264. 

"The  mere  proof  that  the  money  was 
received  by  him  raises  no  obligation  to 
pay  interest  in  the  absence  of  some  evi- 
dence of  conversion  or  some  refusal  to 
respond  to  a  lawful  requirement.  The  ob- 
vious reason  for  this  is  that  the  govern- 
ment places  the  money  in  the  hands  of 
this  class  of  officers,  and  all  others  who 
are  disbursing  officers,  that  it  may  remain 
there  until  needed  for  use  in  the  line  of 
that  officer's  duty;  and  until  that  duty  re- 
quires such  payment,  or  a  return  of  the 
7  U  S  Enc— 15 


money  to  the  proper  department  of  the 
government,  he  is  in  no  default,  and  can- 
not be  required  to  pay  interest."  United 
States  V.  Denvir,  106  U.  S.  536,  537,  27  L. 
Ed.  264.  See.  generally,  the  title  PUBLIC 
OEEICERS. 

35.  Liability  of  garnishee. — Mattingly 
v.   Boyd,   20   How.   128,   132,  15   L.   Ed.  845. 

36.  Interest  is  legal  incident  of  judg- 
ment.—Fitzgerald  V.  Caldwell,  4  Dall.  251, 
252,   1   L.   Ed.  821. 

37.  Part  of  judgment. — Amis  v.  Smith, 
16  Pet.  303,  311,  10  L.  Ed.  973. 

Torts.— See  post,  "For  Tort,"  II,  D,  20. 

38.  Impairment  of  obligation  of  contract. 

— "It  is  contended  on  behalf  of  the  plain- 
tifif  in  error,  as  stated  above,  that  the 
judgment  is  itself  a  contract,  and  includes 
within  the  scope  of  its  obligation  the  duty 
to  pay  interest  thereon.  As  we  have  seen, 
it  is  doubtless  the  duty  of  the  defendant 
to  pay  the  interest  that  shall  accrue  on 
the  judgment,  if  such  interest  be  pre- 
scribed by  statute,  but  such  duty  is 
created  by  the  statute  and  not  by  the 
agreement  of  the  parties,  and  the  judg- 
ment is  not  itself  a  contract  within  the 
meaning  of  the  constitutional  provision 
invoked  by  the  plaintiff  in  error.  The 
most  important  elements  of  a  contract 
are  wanting.  There  is  no  aggregatio 
mentium.  The  defendant  has  not  volun- 
tarily assented  or  promised  to  pay.  'A 
judgment  is,  in  no  sense,  a  contract  or 
agreement  between  the  parties.'  "  Morley 
V.  Lake  Shore,  etc.,  R.  Co.,  146  U.  S.  162, 
169,  36  L  Ed.  925. 

As  to  impairment  of  obligation  of  con- 
tract by  state  statute  reducino:  rate  of  in- 
terest, see  the  title  IMPAIRMENT  OF 
OBLIGATION  OF  CONTRACTS,  vol. 
6,  p.  758. 

39.  Nature  of  interest  allowed  on  judg- 
ments.— Morley  z'.  Lake  Shore,  etc.,  R. 
Co.,  146  U.   S.   162,  171,  36  L-   Ed.  925. 
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c.  Allowance  at  Common  Lazu. — Judgments  did  not  bear  interest  at  common 
law>« 

18.  On  Verdicts. — At  common  law,  verdicts  did  not  bear  interest.'*^ 

19.  On  Failure  to  Bring  Money  into  Court. — On  a  bill  of  interpleader,, 
where  the  money  is  not  brought  into  court,  the  plaintiffs  must  pay  interest 
upon   it.^- 

20.  For  Tort. — Interest  is  not  allowable  as  a  matter  of  law,  in  cases  of 
tort.*3  Its  allowance  as  damages  rests  in  the  discretion  of  the  jury.^-*  And 
when  given  in  such  cases,  interest  partakes  of  the  very  nature  ot  damages.^^ 

21.  Allowance  of  Rebate  on  Loans. — When  a  loan  is  negotiated,  the  un- 
derstanding is  that  the  money  is  to  be  paid  promptly  after  the  execution  of 
the  papers;  therefore,  where  a  loan  of  money  is  not  made  until  three  months 
after  date  contracted  for,  equity  requires  a  rebate  of  interest  on  account  of 
the  long  delay  in  the  matter.'**^ 

22.  Where  Claims  Extinguished  by  Statute. — Where  a  claim  is  extin- 
guished by  statute  it  will  not  bear  interest.*" 

E.  Recovery — 1.  Jurisdiction. — When  a  foreign  country  submits  itself  to 
the  federal  courts,  the  latter  acquire  the  same  jurisdiction  as  to  such  country 
as  it  does  to  other  litigants,  and  may  lawfully  make  a  decree  for  the  payment 
of  interest  as  in  an  ordinary  case.'*^ 


40.  Allowance  at  common  law. — Massa- 
chusetts Benefit  Ass'n  v.  Miles,  137  U.  S. 
689,  691,  34  L.  Ed.  834.  See  Perkins  v. 
Fourniquet,  14  How.  328,  14  L.  Ed.  441; 
Washington,  etc.,  R.  Co.  v.  Harmon,  147 
U.  S.  571,  37  L.  Ed.  284. 

41.  On  verdicts. — Massachusetts  Benefit 
Ass'n  V.  Miles,  137  U.  S.  689,  691,  34  L. 
Ed.  834.  See,  generally,  the  title  VER- 
DICT. 

42.  On  failure  to  bring  money  into 
court. — Spring  v.  South  Carolina  Ins.  Co., 
8  Wheat.  268,  5  L.  Ed.  614.  See,  gen- 
erally, the  title  INTERPLEADER. 

43.  Not  allowed  as  matter  of  law. — Lin- 
coln V.  Claflin,  7  Wall.  132,  19  L.  Ed. 
106. 

In  the  District  of  Columbia,  interest  is 
not  allowed  on  judgments  for  torts. 
Washington,  etc.,  R.  Co.  v.  Harmon,  147 
U.   S.   571,  37  L.   Ed.  284. 

By  its  terms  the  statutory  provision 
allowing  interest  was  confined  exclusively 
to  actions  founded  on  contracts.  Wash- 
ington, etc.,  R.  Co.  V.  Harmon,  147  U. 
S.    571,    37    L.    Ed.    284. 

44.  Discretion  of  jury. — Lincoln  v. 
Claflin,  7  Wall.  132,  139,  19  L.  Ed.  106; 
Eddy  V.  Lafayette.  163  U.  S.  456,  467.  41  L. 
Ed.  225.  See  post,  "Discretion  in  Allow- 
ance,"   II,   E,   2. 

In  cases  of  tort  it  is  the  plaintiffs  right 
to  have  invoked  the  discretion  of  the  jury 
upon  the  question  of  interest.  District  of 
Columbia  v.  Robinson,  180  U.  S.  92,  108, 
45  L.  Ed.  440. 

45.  Partakes  of  nature  of  damages. — 
"Damages  are  often  given  by  way  of  in- 
terest, for  the  illegal  seizure  and  deten- 
tion of  property;  and,  indeed,  in  cases  of 
tort,  if  given  at  all.  interest  partakes  of 
the  very  nature  of  damages."  The  Santa 
Maria,  10  Wheat.  431,  445.  6  L.  Ed.  359. 

46.  Allowance  of  rebate  on  loans. — 
Dodge  r.  Tulleys,  144  U.  S.  451,  454,  36 
L.    Ed.    501. 


Loan      on       encumbered       mortgage. — 

Where  a  loan  of  money  is  made  on  a 
mortgage  calling  for  interest  from  a  cer- 
tain date,  but  payment  is  not  made  until 
after  the  mortgaged  property  has  been 
cleared  of  certain  encumbrances,  there 
can  be  no  rebate  of  interest,  for  in  the  ab- 
sence of  an  express  contract  to  the  con- 
trary, the  borrower  will  be  presumed  to 
know  that  there  would  be  some  short 
delay  in  making  payments  and  perfecting 
title,  and  intended  and  agreed  that  such 
delay  should  work  no  change  as  to  the 
time  at  which  interest  was  to  commence 
to  run. 

Loan  on  encumbered  mortgage. — Dodge 
V.  Tulleys,  144  U.   S.   451,  36  L.   Ed.   501. 

47.  Where  claim  extinguished  by  stat- 
ute.— In  District  of  C?olumbia  v.  Johnson, 
165  U.  S.  330,  339,  41  L.  Ed.  734,  the  Dis- 
trict of  Columbia  had  a  counterclaim 
against  a  contractor  for  a  sum  of  money 
given  in  excess  of  contract  rates.  Sub- 
sequently the  act  of  February  13,  1895, 
was  passed  allowing  the  excess  to  be 
given,  which  in  effect  extinguished  the 
counterclaim,  and  of  course  extinguished 
also  any  claim  for  interest  on  the  counter- 
claim. The  court  said:  "The  claim  of  the 
appellant  to  offset  against  any  recovery 
here,  the  amount  of  the  interest  from 
June  1,  1874,  on  its  counterclaim  found 
due  in  its  favor  against  the  claimants,  in 
report  of  the  referee,  we  think  cannot  be 
admitted.  The  effect  of  the  passage  of 
the  act  of  1895  is  in  substance  the  same 
as  if  the  counterclaim,  which  is  the  prin- 
cipal sum,  had  been  paid,  and  when  that 
is  the  case  the  interest  becomes  thereby 
extinguished.  Pacific  Railroad  v.  United 
States,  158  U.  S.  118,  39  L._  Ed.  918,  fol- 
lowed and  applied  in  District  of  Colum- 
bia V.  Hall.  165  U.  S.  340,  41  L-  Ed.  738, 
and  District  of  Columbia  v.  Dickson,  165 
U.    S.   341,   41   L.    Ed.   738." 

48.     Foreign    country. — Ex     parte     The 
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2.  Discretion  in  Allowance. — The  allowance  of  interest  as  damages  is 
not  an  absolute  right.* '^  Whether  it  ought  or  ought  not  to  be  allowed  depends 
upon  the  circumstances  of  each  case,  and  rests  very  much  in  the  discretion  of 
the  tribunal  which  has  to  pass  upon  the  subject,  whether  it  be  a  court^*^  or 
a  jury. 5^ 

3.  Essentials  to  Recovery— a.  Notice  of  Liability. — Where  one  is  liable  for 
the  debt  of  another,  interest  on  the  debt  does  not  run  against  him  until  he 
is   notified   of   his   responsibility. ^^ 

b.  Necessity  That  Demand  Be  Liquidated. — See  ante,  "Unliquidated  De- 
mands," II,  D,  9. 

c.  Presentment. — Where  an  obligation  is  conditioned  upon  presentment  bein^ 
made  before  interest  starts  running,  the  condition  must  be  complied  with.^-^ 

d.  Demand. — Where  a  demand  was  necessary  to  start  the  running  of  interest, 
it  has  been  held  that  commencement  of  suit  constituted  sufficient  demand;^* 
as  was  also  the  drawing  of  a  draft  for  the  price  of  goods  sold  and  deliveredi^s 

4.  Defenses — a.  Laches. — "Where  interest  is  recoverable,  not  as  part  of  the 
contract,  but  by  way  of  damages,  if  the  plaintiff  has  been  guilty  of  laches  in 
unreasonable  delaying  the  prosecution  of  his  claim,  it  may  be  properly  with- 
held."56 


Republic   of  Colombia,  195  U.   S.   604,  '606, 
49    L.    Ed.    338. 

When  the  Republic  of  Colombia  sub- 
mitted itself  to  a  federal  circuit  court  to 
have  an  arbitration  award  set  aside,  it 
must  be  taken  to  have  done  so  on  the 
same  terms  as  other  litigants,  so  far  as 
fixing  the  amount  which  it  was  to  pay- 
was  concerned;  that  being  the  matter  on 
which  the  action  of  the  court  was  in- 
voked, it  was  competent  for  the  circuit 
court  to  decree  payment  of  interest  as  in 
an  ordinary  case.  Ex  parte  The  Republic 
of  Colombia,  195  U.  S.  604,  49  L.   Ed.  338. 

49.  Discretion  in  allowance. — The  Scot- 
land, 118  U.  S.  507,  518,  30  L.  Ed.  153.  See 
ante,  "For  Tort,"   II,   D,  20. 

50.  The  Scotland,  118  U.  S.  507,  518,  30 
L.   Ed.   153. 

Discretion  of  court. — When  interest  is 
given  as  damages,  it  is  often  matter  of 
discretion  of  the  court.  The  Maggie  J. 
Smith,  123  U.  S.  349,  356,  31  L.  Ed.  175; 
Redfield  v.  Ystalyfera  Iron  Co.,  110  U. 
S.  174,  176,  28  L.  Ed.  109;  Redfield  v. 
Bartels,  139  U.   S.  694,  701,  35   L.   Ed.  310. 

Unless  the  court  so  decrees,  where  res- 
titution of  a  cargo  was  awarded,  and  the 
property  was  sold,  the  one  receiving  the 
proceeds  of  the  sale  is  not  entitled  to  in- 
terest in  the  money.  Himely  v.  Rose,  5 
Cranch   313,  317,  3    L.    Ed.   111. 

Equity. — "Where  interest  is  sought  by 
way  of  damages  for  delay,  courts  of 
equity  exercise  a  certain  discretion  as  to 
its  allowance."  New  Orleans  v.  Fisher, 
180   U.   S.  185,   198,   45   L.   Ed.  485. 

By  the  laws  of  Louisiana,  questions  of 
fact  in  civil  cases  are  tried  by  the  court, 
unless  either  of  the  parties  demands  a 
jury;  therefore,  in  that  state,  in  an  action 
of  debt  on  a  judgment,  the  interest  on  the 
original  judgment  may  be  computed  and 
part  of  the  judgment  without  a  writ  of  in- 
quiry and  the  intervention  of  a  jury.  May- 
hew  V.  Thatcher,  6  Wheat.  129,  5  L.  Ed. 
223. 


51.  The  Scotland,  118  U.  S.  507,  518,  30 
L.  Ed.  153.  As  to  discretion  of  jury  in 
cases  of  tort,  see  ante,  "Tort,"  II,  D,  20. 

Pennsylvania.— An  early  case  held  'that 
the  question  of  interest  in  the  nature  of 
damages  was  so  peculiarly  within  the 
province  of  the  jury  that  the  court  would 
not  disturb  a  verdict  refusing  to  allow 
damages.  Walker  v.  Smith,  4  Dall  389 
1  L.  Ed.  878. 

52.  Notice  of  liability.— Buchannon  v. 
Upshaw,  1  How.  56,  87,  11  L.  Ed.  46. 

53.  Drainage  warrants. — Where  the 
statute  under  which  drainage  warrants  are 
issued,  and  the  warrants  themselves,  re- 
quire presentation  for  payment  before  in- 
terest will  commence  running,  the  con- 
dition must  be  complied  with  in  order  to 
obtain  the  benefit  of  interest.  Com- 
mencement of  suit,  however,  is  sufficient 
demand.  New  Orleans  v.  Warner,  175  U 
S.   120,   146,  44   L.   Ed.  96. 

54.  Commencement  of  suit  as  demand. 
— Commencement  of  suit  is  a  sufficient  de- 
mand to  charge  the  defendant  with  in- 
terest from  the  day  of  demand,  upon 
drainage  warrants,  issued  under  a  statute 
providing  that  if  there  should  not  be  suffi- 
cient funds  to  cash  the  warrants  when 
issued,  the  administrator  of  finance  must 
indorse  upon  them  the  date  of  presenta- 
tion, after  which  they  would  bear  interest 
at  a  rate  higher  than  the  legal  rate.  New 
Orleans  v.  Warner,  175  U.  S.  120,  147,  44 
L.   Ed.  96. 

55.  Drawing  draft  as  a  demand. — A  draft 
drawn  for  the  price  of  goods  sold  and  de- 
livered is  equivalent  to  a  demand  of  pay- 
ment, and,  there  being  no  proof  of  credit, 
and  the  bill  having  been  received  without 
objection,  brings  the  case  within  the  stat- 
ute of  Illinois  which  gives  interest  on 
money  due  and  "withheld  by  unreasonable 
and  vexations  delay."  Cooper  v.  Coates, 
21   Wall.   105,  22  L.   Ed.  481. 

56.  Laches. — Redfield  7'.  Ystalyfera  Iron 
Co.,    110    U.    S.    174,    176,    28    L.    Ed.    109. 
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b.  Defense  That  Agent  Retained  Money. — Where  a  person  orders  money- 
sent  to  an  agent,  he  cannot  escape  his  HabiHty  for  interest  on  the  ground  that 
the  agent  retained  the  money.^''' 

c.  Expense  and  Trouble  in  Removing  Cloud  on  Title. — It  is  no  objection  to 
the  payment  of  interest  as  damages  for  defauU  of  payment  at  agreed  time, 
that  the  purchaser  of  land  incurred  much  trouble  and  expense  in  obtaining 
any  acknowledgment  of  their  title  from  the  United  States,  and  that  although 
it  was  finally  decided  by  the  supreme  court  of  the  United  States  that  their 
title  was  valid,  yet  the  courts  of  a  state  had  declared  it  invalid,  and  thus  caused 
a  cloud  to  hang  over  it  for  two  or  three  years,  which  hindered  the  settlement, 
improvement,   and   sale  of   the   lands.^^ 

5.  Biiviy. — A  claim  of  interest,  on  a  mortgage,  at  ten  per  cent  cannot  be  al- 
lowed on  a  bill,  where  the  bill  is  not  founded  on  the  mortgage  but  on  a  general 
account  due  the  creditor,  which,  as  shown  by  the  latter's  books  when  offered 
in  evidence,  made  only  a  charge  of  six  per  cent  interest,  computed  to  a  short 
time  before  the  filing  of  the  bill.^^ 

6.  Recovery  from  Debtor's  Property. — "Creditors  may  resort  to  the  body 
of  their  debtor's  property  for  interest  as  well  as  principal."^*^ 

III.    Computation  of  Interest. 

A.  Mode  to  Be  Adopted. — Where  parties  agree  that  interest  shall  be 
charged  agreeably  to  the  custom  and  manner  of  settling  accounts  in  London,  it 


Cited  in  Redfield  v.  Bartels,  139  U.  S. 
694,  701,  35  L.  Ed.  310;  United  States  v. 
Sanborn,  135  U.  S.  271,  281,  34  L.  Ed.  112. 
See,  generally,  the  title  LACHES. 

"The  finding  of  the  court  fixing  the 
amount  due  is,  in  fact  and  in  contempla- 
tion of  law,  the  equivalent  for  the  verdict 
of  the  jury,  upon  which  interest  may  be 
allowed;  and  when  that  has  been,  as  in 
the  present  instance,  unreasonably  delayed 
bv  the  neglect  of  the  plaintiff,  he  cannot 
justly  claim  interest  by  way  of  damages 
for  delay  which  has  been  altogether  his 
own."  Redfield  v.  Ystalyfera  Iron  Co., 
110  U.  S.  174,  177,  28  L.   Ed.  109. 

57.  Defense  that  agent  retained  money. 
—Dodge  V.  Tulleys,  144  U.  S.  451,  455, 
36  L  Ed.  501.  See  the  title  PRINCIPAL 
AND  AGENT._ 

"Another  claim  of  appellants  is  that 
they  had  in  fact  paid  all  of  the  interest 
due  at  the  time  the  suit  was  commenced. 
Tt  appears  that  the  $3,000  retained  for  the 
nidgment  was  sent  in  a  single  draft  to 
West  &  Scholdtfelt,  real  estate  men  at 
Grand  Island,  through  whom  the  applica- 
tion of  defendants  had  come  to  Burn- 
ham,  Tulleys  &  Co.  Out  of  that  they  paid 
the  judgment,  $2,466.  The  balance,  $534, 
they  retained.  Why  it  was  retained  is  not 
fully  disclosed  by  the  testimony.  It  would 
seem  that  they  had  rendered  some  ser- 
vices to  the  borrowers,  and  an  inference 
is  possible  that  there  was  a  dispute  as  to 
the  matter  of  compensation.  Be  that  as 
it  may,  and  although  West  &  Scholdtfelt 
wrongfully  retained  the  money,  the  bur- 
den of  this  wrong  must  be  borne  by  the 
defendants,  and  is  not  chargeable  to  Burn- 
ham,  Tulleys  &  Co.,  for  they  sent  the 
money  to  West  &  Scholdtfelt  upon  the 
written    direction    of    the    borrowers;    and 


there  is  no  evidence  that  West  & 
Scholdtfelt  ever  paid  the  interest,  as  the 
defendant.  Freeman  Dodge,  testifies  they 
promised  to  do."  Dodge  v.  Tulleys,  144 
U.   S.   451,  455,  36  L.    Ed.    501. 

58.  Expense  and  trouble  in  removing 
cloud  on  title. — Curtis  v.  Innerarity,  9 
How.  146,  156,  12  L.  Ed.  380.  See,  gen- 
erally, the  title  VENDOR  AND  PUR- 
CHASER. 

"It  is  hard  to  conceive  on  what  grounds 
these  facts  should  constitute  a  defense  to 
the  payment  of  interest.  The  vendor  did 
not,  and  no  sane  vendor  would,  covenant 
that  his  vendee  should  enjoy  the  property 
in  all  future  time,  free  from  unjust  in- 
terruption or  oppression  either  by  the 
sovereign  power  of  the  state,  the  public 
enemy,  or  individual  trespassers.  At  the 
time  this  company  purchased  this  claim 
from  Forbes,  the  United  States  and  Spain 
were  in  treaty  for  the  cession  of  Florida; 
and  doubtless  it  was  the  prospect  of  this 
change  of  sovereign,  and  the  anticipated 
increase  in  value  in  consequence  thereof, 
that  moved  them  to  purchase  this  large 
claim  on  speculation,  and  to  covenant  to 
pay  the  money  for  it,  without  waiting  to 
see  whether  the  United  States  would  con- 
firm the  title,  or  without  exacting  from 
the  vendors  any  covenant  for  the  payment 
of  any  expenses  to  be  incurred  in  obtain- 
ing the  confirmation  of  their  title  by  the 
new  sovereign."  Curtis  v.  Innerarity,  6 
How.    146.    156,    12   L.    Ed.    380. 

59.  Walker  v.  Brown,  165  U.  S.  654,  674, 
41  L  Ed.  865.  See  the  titles  EQUITY, 
vol.  5.  p.  805;  MORTGAGES  AND 
DEEDS  OF  TRUST. 

60.  Recovery  from  debtor's  property. — 
Warren  v.  King,  108  U.  S.  389,  399,  27  L- 
Ed.    769. 
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is  erroneous  for  the  commissioner  to  adopt  a  different  mode  established  in  this 
country.^  ^ 

B.  Interest  on  Money  Paid  before  Due.— It  has  been  held  that  the  in- 
terest of  money  paid  in,  before  the  time  of  payment,  must  be  deducted  from  the 
interest  of  the  whole  sum  due  at  the  time  appointed  by  the  instrument  for 
making  the  payment. "^^ 

C.  On  Judgment  Given  as  Security.— In  an  early  case  it  was  held  that 
where  a  judgment  was  given  merely  as  a  security,  the  interest  ought  not  to  be 
calculated  on  the  amount  of  the  judgment,  which  included  principal  and  interest, 
but  only  on  the  sum  originally  due.^^ 

p.  Time  from  Which  Computed— 1.  In  General.— If  a  debt  ought  to  be 
paid  at  a  particular  time,  and  is  not,  owing  to  the  default  of  the  debtor,  the 
creditor  is  entitled  to  interest  from  that  time  by  way  of  compensation  for  the 
delay  in  payment.^"* 

2.  From  Demand. — Where  an  obligation  is  conditioned  that  demand  be 
made,   interest  runs   only   from  that  time.^^ 


61.  Mode  to  be  adopted. — Freeland  v. 
Heron,  7  Cranch  147,'  151,  3  L.   Ed.  297. 

62.  Tracy  v.  Wikoff,  1  Dall.  124,  1  L. 
Ed.  65. 

63.  On  judgment  given  as  security. — 
Roberts  v.  Wheeler,  3  Dall.  506,  1  L.  Ed. 
698. 

64.  From  time  of  default. — Young  v. 
Godbe,    15    Wall.    562,    565,    21    L.    Ed.    250. 

"Interest,  as  a  general  rule,  is  due  on  a 
debt  from  the  time  that  payment  is  un- 
justly refused.  Aurora  City  v.  West,  7 
Wall.   82,   105,   19   L.   Ed.   42. 

"It  is  no  hardship  for  one  who  has  had 
the  use  of  money  owing  to  another  to  be 
required  to  pay  interest  thereon  from  the 
time  when  the  payment  should  have  been 
made.  Crescent  Min.  Co.  v.  Wasatch  Min. 
Co.,  151  U.  S.  317,  323.  38  L.  Ed.  177." 
Spalding  v.  Mason,  161  U.  S.  375,  396,  40 
L.    Ed.  738. 

Cannot  be  relieved. — "A  party  guilty  of 
unreasonable  and  vexatious  delay  in  mak- 
ing payment  of  a  just  claim  cannot  be 
relieved  by  offering  to  pay  interest  from 
the  time  when  the  delay  began  to  be  un- 
reasonable and  vexatious.  If  he  is  guilty 
of  such  delay,  he  is  chargeable  with  in- 
terest on  the  debt  from  the  time  it  be- 
came due  as  upon  other  debts  enumerated 
in  the  law."     Chicago  v.  Tebbetts,   104  U. 

5.  120,    125,   26    L.    Ed.    655. 

Bonds. — When  payment  on  a  bond  is 
due,  and  there  is  a  default,  interest  is  due 
from  the  time  of  such  default.  United 
States  V.  Gurney,  4  Cranch  333,  345,  2  L. 
Ed.    638.     See   post,   "On    Bonds,"    III,    D, 

6.  See  the  title   BONDS,  vol.  3,  p.  382. 
Interest    warrants    or     coupons,     being 

written  contracts  for  the  payment  of 
money,  and  negotiable  because  payable  to 
bearer  and  passing  from  hand  to  hand, 
as  other  negotiable  instruments,  should 
draw  interest  after  payment  of  the  prin- 
cipal is  unjustly  neglected  or  refused. 
Aurora  City  v.  West,  7  Wall.  82,  105,  19 
L.  Ed.  42. 

65.  From  demand. — New  Orleans  v. 
Warner,    175    U.    S.    120.   44    L.    Ed.    96. 

Bills  and  notes. — A  demand  is  not  nec- 


essary on  a  bill  or  note  payable  on  a 
given  day.  Aurora  City  v.  West,  7  Wall. 
82,  115,  19  L.  Ed.  42.  See  the  title 
BILLS,  NOTES  AND  CHECKS,  vol.  3, 
p.    257. 

Account. — Interest  is  allowable  from 
date  of  demand,  against  one  who  should 
account  but  fails  to  do  so.  Spalding  v. 
Mason,   161   U.   S.  375,  395,   40   L.    Ed.   738. 

Where  the  failure  to  render  an  account 
has  been  acquiesced  in  by  the  creditor, 
interest  will  run  only  from  the  date  when 
a  demand  for  an  accounting'  is  made. 
Spalding  v.  Mason,  161  U.  S.  375,  395,  40 
L.   Ed.  738. 

Stockholder.— "The  code  of  Virginia  of 
1860  provides:  'If  the  money,  which  any 
stockholder  has  to  pay  upon  his  shares, 
be  not  paid  as  required  by  the  president 
and  directors,  the  same,  with  interest 
thereon,  may  be  recovered  by  warrant, 
action  or  motion  as  aforesaid.'  Code  of 
1860,  tit.  18,  c.  57,  §  21;  Code  of  1873, 
tit.  18,  c.  57,  §  23.  Interest  would,  there- 
fore, seem  chargeable  from  the  date  of 
the  call."  Hawkins  v.  Glenn,  131  U.  S. 
319,  336,  33  L-  Ed.  184.  See  the  title 
STOCK  AND  STOCKHOLDERS. 

Military  storekeeper. — In  a  suit  on  the 
bond  of  a  military  storekeeper  in  the 
army,  where  the  amount  found  due  had 
reference  to  property  as  well  as  money, 
and  no  demand  had  been  made  until  the 
service  of  the  writ,  interest  allowed  only 
from  that  date.  Though,  in  the  case  of 
personal  property  and,  indeed,  of  money 
so  lield.  proof  of  a  conversion  might 
justify  interest  from  the  date  of  such 
conversion,  there  was  no  evidence  in  this 
case  of  such  conversion  or  of  an  earlier 
demand  than  that  made  by  the  service  of 
the  writ.  United  States  v.  Denvir,  106  U. 
S.    536,   537,   27   L.    Ed.   264. 

"A  sale  of  goods  without  a  term  of 
credit  given  is  liquidated  when  contracted, 
and  after  the  account  is  presented  and  im- 
pliedly admitted,  the  defendants  are  in 
default  and  chargeable  with  interest." 
Cooper  V.  Coates,  21  Wall.  105.  Ill,  22 
L.   Ed.  481. 
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3.  From  Commence;me:nt  of  Action. — Where  a  demand  is  necessary  to  start 
the  running  of  interest,  and  none  is  given,  it  must  be  calculated  only  froin  the 
commencement  of  the  action  f^  which  has  been  held  to  constitute  a  sufficient 
demand.^' 

4.  From  Delivery. — Where  there  has  been  a  contract  of  sale,  by  mutual  as- 
sent, and  the  contract  has  been  executed  by  the  vendor,  by  the  delivery  of  the 
goods,  the  liability  of  the  vendee  to  pay  for  them  on  delivery,  in  the  absence  of 
other  terms,  accrued,  and  the  law  raises  an  implied  contract  to  pay  interest, 
from  delivery,  on  the  purchase  money,  which  was  liquidated  by  the  terms  of 
the  invoices  in  the  name  of  the  plaintiff,  received  and  retained  by  the  defendant. 
Such  is  the  rule  of  the  general  commercial  law.*^^ 

5.  On  Contract — a.  Where  Provided  for  in  Contract. — "Interest  on  a  prin- 
cipal sum  may  be  stipulated  for  is  the  contract  itself,  either  to  run  from  the 
date  of  the  contract  until  it  matures,  or  until  payment  is  made;  and  its  pay- 
ment in  such  a  case  is  as  much  a  part  of  the  obligation  of  contract  as  the  prin- 
cipal, and  equally  within  the  protection  of  the  constitution. "^'^ 

b.  Where  Contract  Is  Silent. — "If  the  contract  itself  does  not  provide  for 
interest,  then,  of  course,  interest  does  not  accrue  during  the  running  of  the  con- 
tract, and  whether,  after  maturity  and  a  failure  to  pay,  interest  shall  accrue, 
depends  wholly  on  the  law  of  the  state,  as  declared  by  its  statutes.  If  the  state 
declares  that,  in  case  of  the  breach  of  a  contract,  interest  shall  accrue,  such  in- 
terest is  in  the  nature  of  damages,  and,  as  between  the  parties  to  the  contract, 
such  interest  will  continue  to  run  until  payment,  or  until  the  owner  of  the 
cause  of  action  elects  to  merge  it  into  judgment.'''^ 


66.     From    commencement    of    action. — 

Partial  payment  having  been  made  by 
sureties  (subject  to  all  questions),  the  ap- 
plication of  these  payments  was  made  by 
deducting  them  from  the  penalty  of  the 
bond,  and  allowing  interest  on  the  bal- 
ance thus  resulting,  from  the  commence- 
ment of  the  suit,  there  having  been  no 
previous  demand  of  the  penalty,  or  ac- 
knowledgment that  the  whole  was  due. 
But  interest  was  refused  to  the  sureties 
on  the  payments.  McGill  v.  United  States 
Bank,  12  Wheat.  511,  6  L.  Ed.  711.  See, 
also.  New  Orleans  v.  Warner,  175  U.  S. 
120,   147,  44   L.   Ed.  96. 

In  Pennsylvania  it  has  been  held  that 
where  there  is  no  proof  of  demand  of 
money  held  by  a  trustee  for  another,  in- 
terest must  be  calculated  only  from  the 
commencement  of  the  action.  Knight  v. 
Reese,  2  Ball.   182,  1  L.   Ed.  340. 

Instructions. — In  District  of  Columbia 
V.  Camden  Iron  Works,  181  U.  S.  453,  464, 
45  L.  Ed.  948,  it  was  held,  in  a  suit  to  re- 
cover the  price  for  certain  pipe  delivered 
in  part  performance  of  a  contract,  that 
there  was  no  error  in  refusing  to  instruct 
the  jury  that  no  interest  should  be  al- 
lowed except  from  the  time  of  the  in- 
stitution of  the  suit. 

67.  Constitutes  sufficient  demand. — New 
Orleans  v.  Warner,  175  U.  S.  120,  147,  44 
L.  Ed.  96. 

68.  From  delivery. — Atlantic  Phosphate 
Co.  V.  Grafflin,  114  U.  S.  492,  499,  29  L. 
Ed.   221. 

69.  Where  provided  for  in  contract. — 
Morley  v.  Lake  Shore,  etc.,  R.  Co.,  146 
U.  S.  162,  168,  36  L.  Ed.  925. 

Where   land    was  'conveyed   for    a    con- 


sideration to  be  paid  in  installments,  the 
legal  rate  of  interest  to  run  on  any  de- 
ferred installments,  and  the  last  install- 
ment to  be  paid  upon  the  termination  of 
certain  ejectment  suits  then  pending 
against  the  vendor,  the  vendor  was  en- 
titled, according  to  the  agreement,  to  in- 
terest on  the  deferred  payments  as  to 
such  land  as  he  had  actual  or  constructive 
possession;  and  as  to  the  land  held  ad- 
versely, interest  should  be  charged  from 
the  time  of  the  judgments  rendered  in  his 
favor  in  the  ejectment  suits;  and  as  to 
the  lands  to  which  title  was  acquired  after 
the  conveyance,  interest  should  be  cal- 
culated only  from  the  date  of  the  ac- 
quisition of  the  title;  and  the  last  install- 
ment should  carry  interest  from  the 
agreed  date.  Baines  v.  Clarke,  111  U.  S. 
789,  794.  28  L.  Ed.  599. 

70.  Where  contract  is  silent. — Morley 
V.  Lake  Shore,  etc.,  R.  Co.,  146  U.  S.  162, 
168,   36   L.    Ed.    925. 

But  where  a  mortgage  is  given  on  an 
agreement  to  pay  the  purchase  money 
into  court,  which  does  not  provide  for  in- 
terest, the  court  may  allow  interest  from 
the  time  fixed  for  payment  until  the  same 
shall  have  been  paid  into  court.  Cres- 
cent Min.  Co.  V.  Wasatch  Min.  Co.,  151 
U.  S.  317,  323,  38  L.   Ed.   177. 

"Further  objection  is  urged  to  the  de- 
cree of  the  court  below  in  that  it  called 
for  the  payment  of  interest  on  the  prin- 
cipal sum  from  the  time  fixed  for  pay- 
ment until  the  same  shall  have  been  paid 
into  court.  It  is  said  that  the  mortgage 
does  not  itself  provide  for  interest,  and 
that  if  the  money  had  been  ppid  into  court 
it  would  have  there  remained  without  in- 
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6.  On  Bonds. — Interest  on  bonds  should  be  calculated  from  the  date  when 
the  bonds  were  actually  delivered  to  the  owners  and  holders  of  them  J  ^ 

7.  Coupons. — The  holder  of  unpaid  coupons  is  entitled  to  recover  interest 
from  their  maturity.''' ^ 

8.  On  De;ci.are;d  Divide^nd. — Where  a  receiver  declares  a  dividend  which 
.he  wrongfully  withholds,  interest  should  run  from  the  time  the  dividend  is 
declared. '^^ 

9.  Account  Stated. — On  an  account  stated,  interest  begins  to  run  at  once."^* 

10.  Promissory  Notes. — "In  the  case  of  promissory  notes,  however,  where 
a  day  certain  is  fixed  for  payment,  interest  is  allowed  from  the  day  of  pay- 
ment ;'^5    and,  where  no  day  is  fixed,  it  is  payable  from  the  time  of  demand. '"^"'^ 

11.  Judgments. — Interest  on  judgments  generally  runs  from  the  time  the 
judgment  is  given.''"'' 

12.  Where  Statute  Changes  Rate.— The  act  of  February  13,  1895,  allow- 
ing contractors  with  the  District  of  Columbia  the  benefit  of  board  rates  instead 
of  contract  rates,  simply  bestowed  a  pure  gratuity  to  the  amount  of  the  differ- 
ence between  the  contract  price  and  the  board  rates  upon  the  contractors,  and 
therefore,  only  bears  interest  from  the  passage  of  the  act.'^^ 


terest.  But  this  is  not  necessarily  so. 
The  court  would,  doubtless,  if  so  re- 
quested by  the  parties  in  interest,  have  or- 
dered so  large  a  sum  invested.  At  all 
events,  it  is  no  hardship  that  the  crescent 
company,  which  had  both  the  use  of  the 
money  and  the  receipt  of  the  issues  and 
profits  of  the  mines,  should  be  charged 
with  interest  for  the  period  between  the 
maturity  of  the  mortgage  and  the  pay- 
ment into  court."  Crescent  Min.  Co.  v. 
Wasatch  Min.  Co.,  151  U.  S.  317,  323,  38 
L.   Ed.  177. 

Under  article  1932  of  the  civil  code  of 
Louisiana,  which  provides  that  "In  con- 
tracts which  do  not  stipulate  for  the  pay- 
ment of  interest,  it  is  due  from  the  time 
the  debtor  is  put  in  default  for  the  pay- 
ment of  the  principal,  and  is  to  be  cal- 
culated on  whatsoever  sum  shall  be  found 
by  the  judgment  to  have  been  due  at  the 
time  of  the  default,"  sums  due  on  con- 
tracts bear  interest  from  judicial  demand, 
though  unliquidated.  Barrow  v.  Reab,  9 
How.    366,   370,   13   L.    Ed.    177. 

71.  On  bonds. — Richardson  v.  Green, 
133  U.  S.  30,  49,  33  L.  Ed.  516.  See  ante, 
^'In  General,"  III,  D,  1.  See  the  title 
BONDS,  vol.  3,  p.  382. 

72.  See  ante,  "Coupons,"  II,  D,  2,  c. 

73.  On  declared  dividend. — Armstrong 
V.  American  Exchange  Nat.  Bank,  133  U. 
S.    433,   470,   33    L.    Ed.    747. 

74.  On  account  stated. — Young  v. 
Godbe,  15  Wall.  562.  565.  21  L.  Ed.  250. 
^ee  the  title  ACCOUNTS  AND  AC- 
COUNTING, vol.   1.  p.  70. 

75.  From  day  of  payment. — Jacobs  v. 
Adams,   1   Dall.   52,  1   L.   Ed.   33. 

Demand  not  necessary. — On  a  bill  or 
note  payable  on  a  given  day,  a  demand  is 
not  necessary  to  start  the  running  of  in- 
terest. Aurora  City  v.  West,  7  Wall.  82, 
105.  19  L.  Ed.  42. 

76.  From  time  of  demand. — Jacobs  'v. 
Adams.  1  Dall.  53,  1  L.  Ed.  33. 

77.  The  act  of  assembly  of  Kentucky, 


of  the  7th  of  February,  1812,  "giving  in- 
terest on  judgments  for  damages,  in  cer- 
tain cases,"  applies  as  well  to  cases  de- 
pending in  the  circuit  courts  of  the 
Union,  as  to  proceedings  in  similar  cases 
m  the  state  courts.  The  party  is  as  well 
entitled  to  interest,  in  an  action  on  an 
appeal  bond,  as  if  he  were  to  proceed  on 
the  judgment,  if  the  judgment  be  on  a 
contract  for  the  payment  of  money;  he 
is  entitled  to  interest  from  the  rendition 
of  the  original  judgment.  Sneed  v.  Wis- 
ter,  8  Wheat.  690,  5  L.   Ed.  717. 

Pennsylvania. — An  early  Pennsylvania 
case  holds  that  where  judgments  are  af- 
firmed upon  writs  of  error,  the  execution 
may  include  the  interest,  from  the  date 
of  the  original  judgment.  Respublica  v. 
Nicholson,  2  Dall.  256,  1  L.  Ed.  371. 

It  has  also  been  held  in  Pennsylvania 
that  a  judgment  nisi,  made  absolute,  by 
agreement  of  parties  to  stay  the  pro- 
ceedings until  the  trial  of  certain  foreign 
attachments  laid  upon  the  fund  in  ques- 
tion, and  before  suit,  would  bear  interest 
only  from  the  time  of  the  decision  in  the 
attachment.  Fitzgerald  v.  Caldwell,  4 
Dall.   (Pa.  Sup.  Ct.)  251,  253,  1  L.  Ed.  821. 

New  York. — "Interest  is  allowed  by  the 
law  of  New  York  upon  judgments  from 
the  time  they  are  perfected.  Rev.  Code 
of  N.  Y.  (Ed.  1859),  vol.  3,  p.  637."  Na- 
tional Bank  v.  Mechanics'  Nat.  Bank  94 
U.    S.    437,   439,   24   L.    Ed.    176. 

78.  Where  statute  changes  rate. — Dis- 
trict of  Columbia  v.  Johnson,  165  U.  S. 
330,  338,  41  L.  Ed.  734,  followed  and  ap- 
plied in  District  of  Columbia  v.  Hall,  165 
U.  S.  340,  41  h.  Ed.  738,  and  District  of 
Columbia  v.  Dickson,  165  U.  S.  341,  41  L. 
Ed.    738. 

"We  are  unable  to  see  how  it  can  be 
correctly  stated  that  the  claims  in  ques- 
tion became  'due  and  payable'  at  the  time 
of  the  completion  of  the  work  under 
these  contracts  more  than  twenty  years 
ago,  when  it  is  conceded  that  but  for  the 
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13.  From  Liquidation  of  De;bt. — Where  the  vendor  is  indebted  to  the- 
vendee,  and  the  sale  is  made  in  order  to  pay  the  debt,  the  vendor  must  pay  in- 
terest from  the  time  the  debt  is  Hquidated,  until  he  makes  a  good  title.''' ^ 

E.  Time  to  Which  Computed. — The  time  to  which  interest  is  to  be  com- 
puted varies  as  the  circumstances  of  each  case.^^ 

F.  Rate — 1.  In  Gkne^ral. — Laws  regulating  the  rate  of  interest  necessarily 
depend  upon  the  condition  of  the  people  in  the  particular  states  or  communities 
enacting  them.  Such  laws  express  the  policy  of  the  respective  states  upon  that 
subject. ^1  This  results  in  different  provisions  for  interest  being  made  in  the 
different  states.^^ 

2.  No   Re;cove;ry  beyond  What  the;  Law  Allows. — "The   plaintiff  cannot 


passage  of  the  act  of  1895  there  was  no 
legal  or  valid  claim  whatever,  and  that 
the  right  to  any  recovery  depends  upon 
the  language  used  in  that  act.  The  stat- 
ute of  1895  simply,  as  we  have  said,  con- 
ferred a  gratuity  upon  the  persons  cov- 
ered by  its  provisions,  and  the  reasonable 
construction  of  such  an  act  is  to  say  that 
the  gratuity  thus  given  becomes  'due  and 
payable'  only  from  the  time  when  the  act 
which  gave  it  was  passed.  To  make  the 
amount  of  the  gratuity  thus  given  'due 
and  payable'  twenty  years  before  the  pas- 
sage of  the  act  giving  it,  so  as  thereby  to 
allow  interest  from  that  time  upon  the 
amount  of  such  gratuity,  requires  the 
clearest  and  most  certain  expression  of 
legislative  will  to  that  effect.  We  do  not 
find  any  such  expression  in  the  act  here 
under  consideration.  Although  it  per- 
mits the  court  of  claims  to  allow  the 
rates  used  and  paid  by  the  board  of  pub- 
lic works,  yet  as  that  allowance  is  a  mere 
gift,  the  further  burden  of  twenty  years' 
interest  on  it  should  not  be  added  to  the 
gift  without  the  use  of  the  very  plainest 
language.  For  these  reasons  we  think  the 
court  of  claims  erred  in  holding  that  any 
portion  of  the  moneys  which  might  be 
due  the  claimants,  and  which  arose  by  vir- 
tue of  the  act  of  1895,  became  due  and 
payable  at  any  time  before  the  passage  of 
that  act."  District  of  Columbia  v.  John- 
son,   165    U.   S.   330,  338,  41   L    Ed.   734. 

79.  From  liquidation  of  debt. — Hep- 
burn V.  Dunlop,  1  Wheat.  179,  4  L.  Ed.  65. 

80.  Mortgage. — Interest  on  the  amount 
due  on  a  mortgage  should  be  computed  to 
the  time  of  first  payment,  when  the  pay- 
m.ent  applied  (it  exceeding  the  interest  up 
to  that  time),  and  a  computation  made  of 
the  interest  on  the  balance  to  the  time  of 
the  second  payment,  and  so  on.  Wood- 
ward V.  Jewell,  140  U.  S.  247.  248,  35  L. 
Ed  478  See  the  title  MORTGAGES 
AND   DEEDS   OF  TRUST. 

For  seizure  of  vessel.— In  The  Nuestra 
Senora  De  Regla,  108  U.  S.  92,  27  L.  Ed. 
662,  where  damages  were  decreed,  to  a 
claimant  for  seizure  of  his  vessel,  interest 
was  added  to  the  amount  from  the  time 
of  the  order  of  restitution  until  the  de- 
cree. 

81  In  general.— United  States  Mort- 
ea-e  Co  t'.  Snerrv.  13«  tt  c  o..  035,  34 
L.>d.  969.     See  the   title  USURY. 

"What  compensation  is  fair  or  just  for 


the  use  of  money  borrowed  cannot  well 
be  determined  upon  principles  applicable 
alike  to  all  parts  of  the  country.  The 
risk  is  much  greater  for  the  lender,  and 
the  amount  the  borrower  can  reasonably 
pay  is  larger,  in  some  localities  than  in. 
others."  United  States  Mortgage  Co.  v. 
Sperry,  138  U.  S.  313,  336,  34  h-  Ed.  969. 
82.  Arkansas.— Section  7  of  §  5488  of 
the  Revised  Statute  of  Arkansas,  which 
limits  the  rate  of  interest  upon  bonds 
given  by  a  railroad  to  increase  its  capital 
stock,  as  executed  for  money  borrowed, 
has  no  application  to  property,  rights,  and 
privileges  conveyed  at  an  agreed  price, 
to  be  paid  in  its  stock  and  bonds.  Mem- 
phis, etc..  Railroad  v.  Dow,  120  U.  S.  287, 
300.    30    L.    Ed.    595. 

District  of  Columbia. — See  Wilson  v.. 
Edmonds,  130  U.  S.  472,  482,  32  L.  Ed. 
1025;  Shepherd  v.  Pepper,  133  U.  S.  626-, 
653,  33  L.   Ed.   706. 

Iowa. — Under  the  law  of  Iowa,  judg- 
ments rendered  upon  municipal  bonds- 
drawing  ten  per  cent  interest  before  ma- 
turity, and  matured  coupons  attached 
thereto,  draw  interest  on  the  amount  due 
on  the  bonds  at  the  rate  of  ten  per  cent 
a  year,  and  on  that  due  on  the  coupons  at 
the  rate  of  six  per  cent  a  year.  Crom- 
well V.  County  of  Sac,  96  U.  S.  51,  24  L. 
Ed.   681. 

Illinois. — See  Chicago  v.  Tebbetts,  104 
U.  S.  120,  26  L.  Ed.  655;  Goodwin  v.  Fox, 
129   U.   S.   601,  635,   32   L.   Ed.  805. 

"The  courts  of  Illinois  have  vmiformly 
held  that  money  decrees  carry  interest  at 
the  rate  of  six  per  cent  per  annum,  the 
statutory  rate  for  judgments.  For  this 
reason  it  was  right  for  the  circuit  court, 
when  our  mandate  went  down,  to  order 
that  the  decree  affirmed  be  executed  by 
the  collection  of  the  money  found  to  be 
due,  and  interest,  which,  under  the  estab- 
lished rule  in  the  state,  will  be  at  six  per 
cent."  Railroad  Co.  v.  Turrill,  101  U.  S. 
836,  25  L.  Ed.  1009.  See  the  titles  AP- 
PEAL AND  ERROR,  vol.  1.  p.  333; 
MANDATE  AND  PROCEEDINGS 
THEREON. 

Louisiana. — See  Kittredge  v.  Race,  92 
U.   S.    116,    120,   23    L.    Ed.   488. 

Michigan. — The  statute  of  Michigan,  en- 
acted in  1838,  providing  for  seven  per 
cent  interest  on  judgments  and  decrees 
and  which  has  been  carried  forward  with 
amendments  into  the  various  compilations- 
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recover  special  damages   for  the   detention  of  money  due  to  him  beyond  what 
the  law  allows  as  interest. "^^ 

3.  Objection  That  Rate;  Not  Adequate. — "It  is  not  for  the  court  or  for 
parties  to  say  that  the  rate  of  interest  fixed  by  law  in  the  absence  of  an  agree- 
ment, is  not  adequate  compensation  for  delay  in  the  payment  of  money."^* 

4.  Suing  on  Consideration  for  Which  Note  Given. — A  party  suing,  not 
on  a  note  but  on  the  consideration  for  which  the  note  was  given — and  using 
the  note  as  evidence  rather  than  as  the  foundation  of  the  claim — may  have  law- 
ful interest  on  the  sum  due  him,  although  by  note  given  on  a  settlement  the 
party  sued  may  have  promised  to  pay  unlawful  interest  and  such  as  the  law  of 
the  state  where  the  note  was  given  visits  with  a  forfeiture  of  all  interest 
whatever.s^ 

5.  Established  Rate. — Where  one  contracts  to  pay  money  on  a  certain  day,, 
and  then  fails  to  fulfill  his  contract,  he  must  pay  the  established  rate  of  interest 
as  damages  for  his  nonperformance.^^ 

6.  Where  Contract  Silent  as  to  Rate  after  Maturity. — Where  the  par- 
ties have  made  a  contract  agreeing  to  a  certain  rate  of  interest  up  to  maturity, 
but  are  silent  as  to  rate  after  maturity,  the  law  fixes  the  amount  according  to 
the  standard  applied  in  all  such  cases,  which  is  the  legal  rate  of  interest.^^     But 


of  the  statutes,  and  appears  as  §  4865, 
Compiled  Laws  of  Mich.,  1897,  was  not 
repealed  by  the  statute  passed  in  1891  pro- 
viding that  "interest  on  money  shall  be 
at  the  rate  of  $6.00  upon  $100  for  a 
year,"  and  which  was  further  reduced  to 
five  per  cent  by  an  act  passed  May  25th, 
1899.  The  Conemaugh,  189  U.  S.  363,  47 
L.    Ed.    859. 

"If  it  is  anomalous,  as  urged  by  coun- 
sel, and  as  observed  by  the  circuit  court 
of  appeals,  for  legal  interest  in  the  state 
to  be  fixed  at  five  per  cent,  and  judg- 
ments left  to  bear  seven  per  cent,  we  can- 
not correct  the  anomaly.  Nor  can  we 
regard  the  words  'interest  of  money'  to 
have  been  suddenly  given  a  meaning  in 
1891  or  1899  different  from  that  which 
they  had  borne  for  over  fifty  years  in  the 
statutes  of  the  state  with  the  intention  to 
work  by  implication  the  repeal  of  a  provi- 
sion with  which  for  the  same  length  of 
time  they  were  regarded  as  consistent." 
The  Conemaugh,  189  U.  S.  363,  370,  47  L. 
Ed.  859. 

Missouri. — The  laws  of  Missouri  allow 
a  conventional  rate  of  interest  not  ex- 
ceeding ten  per  cent,  and  in  this  state  a 
decree  will  not  be  reversed,  because  it 
allows  against  a  fraudulent  administrator 
eight  per  cent  interest  with  annual  rests. 
Hook  V.  Payne,  14  Wall.  252,  20  L.  Ed. 
887. 

Texas.— See  Ewell  v.  Daggs,  108  U.  S. 
143,    152,   27   L.    Ed.    682. 

83.  Insurance  Co.  v.  Piaggio,  16  Wall. 
878,  386.  21  L-  Ed.  358.  See,  generally,  the 
title    USURY. 

A.  brought  suit  on  a  policy  on  vessel 
and  freight,  for  a  total  loss.  The  jury 
found  the  whole  amount  insured  with  in- 
terest and  $5,000  besides  for  damages,  and 
judgment  was  entered  accordingly.  Held, 
that  the  party  could  not  recover  damages 
beyond  legal  interest.  Insurance  Co.  v. 
Piaggio.   16  Wall.   378.  21  L.    Ed.   358. 

84.  Objection  that  rate  not  adequate. — 


Memphis,    etc..    Railroad  v.    Dow,    120   U. 
S.   287,  .302,  30  L-   Ed.    595. 

85.  Suing  in  consideration  for  which 
note  given. — Newell  v.  Nixon,  4  Wall.  572, 
IS  L.  Ed.  305.     See  the  title  USURY. 

86.  Established  rate. — Curtis  v.  In- 
nerarity,  6  How.  146,  154.  12  L.  Ed.  380. 

87.  Where  contract  silent  as  to  rate 
after  maturity. — Holden  v.  Trust  Co.,  100 
U.  S.  72,  74,  25  L.  Ed.  567;  Brewster  v. 
Wakefield,  22  How.  118,  127,  16  L.  Ed. 
301;  Burnhisel  v.  Firman,  22  Wall.  170, 
22  L.   Ed.   766. 

"If  the  parties  meant  that  the  contract 
rate  should  continue,  it  would  have  been 
easy  to  say  so.  In  the  absence  of  a  stipu- 
lation, such  an  intendment  cannot  be  in- 
ferred. The  analogies  relied  upon  to 
support  a  different  view  are  obviously  dis- 
tinguishable from  the  case  in  hand."  Hol- 
den V.  Trust  Co.,  100  U.  S.  72,  74,  25  L. 
Ed.   567. 

Where  a  party  agrees,  by  note,  to  pay 
a  certain  sum  at  the  expiration  of  a  year, 
with  interest  on  it  at  a  rate  named,  the 
rate  being  higher  than  the  customary  one 
of  the  state  or  territory  where  he  lives, 
and  does  not  pay  the  note  at  the  expira- 
tion of  the  year,  it  bears  interest  not  at 
the  old  rate  but  at  the  customary  or  stat- 
ute rate.  Burnhisel  v.  Firman,  22  Wall. 
170,   22  L.   Ed.   766. 

Rate. — "It  is  true,  the  cases  of  Brew- 
ster v.  Wakefield,  22  How.  118.  16  L.  Ed. 
301,  Burnhisel  v.  Firman,  22  Wall.  170,. 
22  L.  Ed.  766,  and  Holden  v.  Trust  Co.. 
100  U.  S.  72,  25  L.  Ed.  567,  hold  that, 
where  there  is  a  promise  to  pay  upon  a 
certain  day  with  interest  at  an  exorbitant 
rate,  the  creditor  is  only  entitled  to  in- 
terest after  that  time  by  operation  of  law 
and  not  by  any  provision  in  the  contract; 
although  if  the  local  law  be  different,  this 
court  will  follow  it.  Cromwell  7-.  County 
of  Sac,  96  U.  S.  51,  61.  24  L.  Ed.  681;  Ohio- 
V.  Frank,  103  U.  S.  697,  26  L.  Ed.  531. 
These  very  cases,  however,  recognize  the 
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where  a   different  rule  has  been  established  it  governs   in  that  locality,  as   the 
question  is  always  one  of  local  law.*^^ 

7.  Where  No  Statute  Providing  for  Interest. — In  a  case  where  interest 
as  a  general  thing  is  due,  the  fact  that  there  may  be  no  statute  in  the  place  where 
the  account  is  settled  and  the  transaction  takes  place,  does  not  prevent  the  re- 
covery of  interest.  In  such  a  case  interest  at  a  reasonable  rate,  and  conform- 
ing to  the  custom  which  obtains  in  the  community  in  dealings  of  the  same 
character,  will  be  allowed  by  way  of  damages  for  unreasonably  withholding  an 
overdue  account. ^^ 

8.  In  Federal  Courts. — "Section  996  of  the  Revised  Statutes,  p.  182,  de- 
clares that  all  judgments  in  the  courts  of  the  United  States  shall  bear  the  same 
rate  of  interest  as  judgments  in  the  courts  of  the  states  respectively  where  they 
are  rendered. "^^ 


principle  that,  if  the  parties  themselves 
have  fixed  a  rate  to  be  paid  up  to  the  time 
of  payment,  that  rate  will  be  respected. 
In  this  case  both  the  statute  and  the  war- 
rants provided  that  such  warrants  shall 
bear  interest  at  the  rate  of  eight  per  cent 
'until  paid,'  and  we  are  therefore  of  opin- 
ion that  complainant  is  entitled  to  that 
rate  from  November  26,  1894,  the  date  of 
filing  the  bill  and  issuing  the  subpoena." 
New  Orleans  v.  Warner,  175  U.  S.  120, 
147,   44   L.    Ed.   96. 

In  the  District  of  Columbia,  the  legal 
rate  of  interest  is  six  per  cent  per  annum, 
but  parties  may,  in  writing,  stipulate  for 
any  other  rate  not  exceeding  ten.  Where 
a  party  made  there  his  promissory  note, 
whereby  he  promised  to  pay  a  certain  sum 
therein  named,  "with  ten  per  cent  in- 
terest," held,  that  interest  should  be  com- 
puted at  that  rate  up  to  the  maturity  of 
the  note,  and  thereafter  at  six  per  cent. 
Holden  v.  Trust  Co.,  100  U.  S.  72,  25  L. 
Ed.  567. 

Minnesota. — Whilst  Minnesota  was  a 
territory,  the  following  statute  was 
passed:  Section  1.  Any  rate  of  interest 
agreed  upon  by  the  parties  in  contract, 
specifying  the  same  in  writing,  shall  be 
legal  and  valid.  Section  2.  When  no  rate 
•of  interest  is  agreed  upon  or  specified  in 
a  note  or  other  contract,  seven  per  cent 
per  annum  shall  be  the  legal  rate.  Where 
a  party  gave  two  promissory  notes,  in  one 
of  which  he  promised  to  pay,  twelve 
months  after  the  date  thereof,  a  sum  of 
m.oney,  with  interest  thereon  at  the  rate 
of  twenty  per  cent  per  annum  from  the 
date  thereof,  and  in  another  promised  to 
pav  another  sum,  six  months  after  date, 
-with  interest  at  the  rate  of  two  per  cent 
per  month,  the  mode  of  computing  in- 
terest under  the  statute  was  to  calculate 
the  interest  stipulated  for  up  to  the  time 
when  the  notes  became  due,  and  after 
that  time  at  the  rate  of  seven  per  cent 
per  annum.  Brewster  v.  Wakefield,  22 
How.  ns.  16  L.  Ed.  301. 

88.  Different  ru^e  established. — Holden 
V.  Trust  Co..  100  U.  S.  72,  25  L.  Ed.  567; 
Ohio  V.  Frank,  103  U.  S.  697,  26  L.  Ed. 
531. 

In  Illinois,  where  bonds  stipulate  for  ten 
per  cent    interest  until   maturity,  and  are 


silent  as  to  rate  after  maturity,  the  rate 
of  ten  per  cent  continues  from  maturity 
until  judgment,  although  the  statutory 
rate  is  6  per  cent.  The  reason  of  this  rule 
is  that  it  has  been  established  in  Illinois 
by  the  decisions  of  the  supreme  court  of 
that  state,  which  holds  that  a  note  given 
for  a  sum  of  money,  bearing  interest  at  a 
given  rate  per  month,  continues  to  bear 
that  rate  as  long  as  the  principal  remains 
unpaid.  Ohio  v.  Frank,  103  U.  S.  697,  26 
L.  Ed.  531. 

In  Illinois,  a  contract  to  pay  interest  at 
a  certain  rate,  when  merged  in  a  judg- 
ment or  decree,  ceases  to  exist,  and  the 
rate  of  interest  is  thereafter  controlled  by 
the  statute.  United  States  Mortgage  Co. 
V.  Sperry,  138  U.  S.  313,  352,  34  L-  Ed. 
969. 

Iowa. — "By  the  settled  law  of  Iowa,  as 
established  by  repeated  decisions  of  her 
highest  court,  contracts  drawing  a  speci- 
fied rate  of  interest  before  maturity  draw 
the  same  rate  of  interest  afterwards." 
Cromwell  v.  County  of  Sac,  96  U.  S.  51, 
61,   24   L.    Ed.   681. 

89.  Where  no  statute  providing  for  in- 
terest.—Young  V.  Godbe,  15  Wall.  562,  21 
L.   Ed.  250. 

"It  is  said  there  is  no  law  in  the  terri- 
tory of  Utah  prescribing  a  rate  of  in- 
terest in  transactions  like  the  one  in  con- 
troversy in  this  suit,  and  that,  therefore, 
no  interest  can  be  recovered.  But  this 
result  does  not  follow.  If  there  is  no 
statute  on  the  subject,  interest  will  be 
allowed  by  way  of  damages  for  unrea- 
sonably withholding  payment  of  an  over- 
due account.  The  rate  must  be  reason- 
able, and  conform  to  the  custom  which 
obtains  in  the  community  in  dealings  of 
this  character."  Young  v.  Godbe,  15  Wall. 
562,    565.  21   L.    Ed.    250. 

90.  National  Bank  v.  Mechanics'  Nat. 
Bank.  94  U.  S.  437,  439.  24  L.  Ed.  176.  See 
the  title  COURTS,  vol.  4,  p.  1087. 

"The  courts  of  the  state  and  the  federal 
courts  sitting  within  the  state  should  be 
in  harmony  vipon  this  point.  Both  in  Hol- 
den V.  Trust  Co.,  100  U.  S.  72,  25  L.  Ed. 
567,  and  Ohio  v.  Frank,  103  U.  S.  697.  26 
L.  Ed.  531,  it  was  held  that  the  question 
of  interest  is  always  one  of  local  law. 
This    is   also   recognized   in   the  23rd  rule 
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G.  Compound  Interest — 1.  Definition. — Compound  interest  is  interest 
upon  interest,  where  accrued  interest  is  added  to  the  principal  sum,  and  the 
whole  treated  as  a  new  principal,  for  the  calculation  of  the  interest  for  the 
next  period.^^ 

2.  Compound  Interest  Greater  than  Simple  Interest. — The  rate  of  in- 
terest which  a  man  receives  is  greater  when  he  is  allowed  to  compound  than 
when  he  is  not,  the  other  elements  in  the  case  being  the  same.^^ 

3.  Controlled  by  Statute. — The  subject  of  compound  interest,  like  rates 
of  interest,  is  generally  controlled  by  statute,  and  varies  in  the  different  states. ^^ 
It  may  be  forbidden  by  statute  although  the  compounded  interest  may  be  less 
than   might  be  charged  by  compounding.*^'* 

4.  Against  Trustees. — The  allowance  of  compound  interest  against  persons 
holding  trust  positions,  for  breach  of  duty,  depends  upon  the  circumstances  of 
each  case.^^ 

5.  Impairment  by  Subsequent  Law.— The  right  to  interest  upon   interest, 


of  this  court  which  allows  interest  upon 
the  judgment  of  the  inferior  courts  at  su-ch 
rate  as  similar  judgments  bear  interest  in 
the  courts  of  the  state  where  such  judg- 
ment is  rendered,  whenever  upon  writ  of 
■error  from  this  court  the  judgment  of 
such  inferior  court  is  affirmed."  Massa- 
chusetts Benefit  Ass'n  v.  Miles,  137  U. 
S.   689,   691,   34  L-   Ed.   834. 

Rate. — "It  is  a  rule  of  this  court,  that 
where  there  are  no  special  circumstances, 
six  per  cent  interest  is  allowed  upon  the 
amount  of  the  judgment,  in  the  court  be- 
low; under  special  circumstances,  dam- 
ages to  the  amount  of  ten  per  cent  are 
allowed."  Bank  v.  Wistar,  3  Pet.  431,  7 
L.   Ed.  731. 

Public  officers. — Section  966,  Rev.  Stat., 
•or  §  3624,  fixing  the  rate  of  interest  upon 
delinquent  accounts  of  public  officers  at 
six  per  cent,  applies  to  the  case  of  a 
postmaster  who  is  found  to  be  indebted 
to  the  government  at  the  end  of  his 
term.  United  States  v.  Verdier,  164  U.  b. 
213,  215,  41  L.  Ed.  407.  See,  generally,  the 
titles  PUBLIC  OFFICERS;  UNITED 
STATES. 

"In  1842,  congress  enacted  'that  on  all 
judgments  in  civil  cases  *  *  *  recovered 
in  the  circuit  and  district  courts  of  the 
United  States,  interest  shall  be  allowed, 
"*  *  *  to  be  calculated  from  the  date  of 
the  judgment,  and  at  such  rate  per  an- 
num as  is  allowed  by  law  on  judgments 
recovered  in  the  courts  of  *  *  *  the  state 
in  which  such  circuit  or  district  court 
shall  be  held.'  5  Stat.  .518,  §  8."  West 
Wisconsin  R.  Co.  v.  Foley,  94  U.  S.  100, 
24  L.   Ed.   71. 

91.  Definition. — Black's  Law  Diet.,  p. 
63(5. 

92.  Compound  interest  greater  than 
simple  interest. — Citizens'  Nat.  Bank  v. 
Donnell,  195  U.  S.  369,  374,  49  L.  Ed. 
238. 

93.  In  Illinois,  parties  cannot  be  bound 
by  any  contract  made  before  interest  is 
due  for  the  payment  of  compound  in- 
terest. United  States  Mortgage  Co.  v. 
Spprry,  138  U.  S.  313,  342.  34  L.  Ed.  969. 

Where  each  contract  of  loan  was  made 


and  was  to  be  performed  in  Illinois;  and 
each  bond  provides  that  it  is  to  be  con- 
strued by  the  laws  of  Illinois;  interest 
upon  interest,  as  represented  by  the 
coupons,  must  therefore  be  allowed  or 
disallowed  as  mav  be  required  by  the  law 
of  that  state.  United  States  Mortgage  Co. 
V.  Sperry,  138  U.  S.  313,  338,  34  L  Ed. 
969.  See,  generally,  the  title  CONFLICT 
OF  LAWS,  vol.  3,  p.   1020. 

Iowa.— It  seems  to  be  the  settled  law 
of  Iowa  that  where  interest  is,  by  con- 
tract, made  payable  at  stated  times,  an 
action  may  be  maintained  therefor  in  ad- 
vance of  the  maturity  of  the  principal 
debt,  and  legal  interest  upon  such  in- 
terest recovered.  Amy  v.  Dubuque,  98 
U.  S.  470,  473,  25  L.   Ed.  228. 

94.  May  be  forbidden  by  statute. — 
"Even  if  the  compounded  interest  is  less 
than  might  be  charged  directly  without 
compounding,  a  statute  may  forbid  en- 
larging the  rate  in  that  way,  whatever 
may  be  the  rules  of  the  common  law." 
Citizens'  Nat.  Bank  v.  Donnell,  195  U.  S. 
369,    374,    49    L.    Ed.    238. 

95.  Against  trustees.— "On  the  subject 
of  compounding  interest  on  trustees,  there 
is,  and  indeed  could  not  well  be,  any  uni- 
form rule  which  could  justly  apply  to  all 
cases.  When  a  trust  to  invest  has  been 
grossly  and  willfully  neglected;  where  the 
funds  have  been  used  by  the  trustees  in 
their  own  business,  or  profits  made  of 
which  they  give  no  account,  interest  is 
compounded  as  a  punishment,  or  as  a 
measure  of  damages  for  undisclosed 
profits  and  in  place  of  them.  For  mere 
neglect  to_  invest,  simple  interest  onlv  is 
generally  imposed."  Barney  v.  Saunders, 
16  How.  535,  542,  14  L.  Ed.  1047.  See  the 
title  TRUSTS  AND  TRUSTEES. 

In  Walker  v.  Walker,  9  Wall.  743,  19 
L.  Ed.  814,  it  was  held  that  the  estate  of 
a  husband,  who  had  maltreated  his  wife, 
and  obtained  from  her  the  income  of  her 
separate  property  under  a  promise  to  in- 
vest it  for  her,  but  did  not  so  invest  it, 
should  be  charged  after  his  death  with 
interest,    compounded    annually. 
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whether   arising  on   express   or   impHed   contracts,   cannot   be   impaired   by   sub- 
sequent laws,  where  the  existing  laws  give  such  right. ^^ 

IV.  Suspension  of  Interest. 

A.  Tender. — Tender  of  the  money  due  will  suspend  the  running  of  interest.^'' 

B.  Payment  into  Court  during  Pendency  of  Suit. — When  there  is  a  suit 
pending,  which  prevents  one  from  paying  money,  he  can  discharge  himself  from 
the  payment  of  interest,  by  bringing  into  court  whatever  he  conceives  to  be 
due,  and  paying  it  over  under  the  order  of  the  court.^^ 

C.  By  Operation  of  Law. — The  running  of  interest  is  suspended  when 
payment  is  prevented  by  operation  of  law.^^ 

D.  War.— See  the  title  War. 

INTEREST,  INTERESTED,  ETC.— See  the  title  Interest,  ante,  p.  66. 
And  see  note  1. 


96.  Impairment   by   subsequent   laws. — 

Koshkonona:  v.  Burton.  104  U.  S.  668,  678, 
26  L.  Ed.  886.  See  the  title  IMPAIR- 
MENT OF  OBLIGATION  OF  CON- 
TRACTS, vol.  6.  p.   758. 

97.  Tender. — The  payee  of  a  note,  is 
not  entitled  to  interest  after  the  payor 
has  made  tender,  unless  the  payor  has 
realized  interest  on  the  money.  Cheney 
V.  Libby,  134  U.  S.  68,  84,  33  L-  Ed.  818. 
See   the   title    TENDER. 

Where  money  is  claimed  to  be  due 
upon  taxes,  and  a  payment  and  tender  is 
made  into  court,  it  prevents  interest  run- 
ning on  the  amount  admitted  to  be  due; 
and  the  penal  rate  of  interest  runs  on  the 
rest  of  the  principal  only  until  the  amount 
to  be  recovered  is  judicially  ascertained; 
from  that  time  the  interest  is  to  be  com- 
puted at  the  lawful  rate.  Massachusetts 
V.  Western  Union  Tel.  Co.,  141  U.  S.  40, 
46.   35    L.    Ed.   628. 

98.  Payment  into  court  during  pendency 
of  suit.— Potter  v.  Gardner,  5  Pet.  718,  721, 
8    L.    Ed.   285.      See   the   title   PAYMENT. 

99.  By  injunction. — Where  the  defend- 
ant is  restrained  by  an  injunction  from 
usins:  money  in  his  possession,  interest  will 
not  be  decreed  against  him.  Osborn  v. 
United  States  Bank.  9  Wheat.  738,  6  L. 
Ed.  204.  See  Oelrichs  v.  Spain,  15  Wall. 
211,  230.  21  L.  Ed.  43.  See.  generally,  the 
title  INJUNCTIONS,  vol.  6,  p.  1022. 

"The  next  obj,ection  is,  to  the  allow- 
ance of  interest  on  the  coin,  which  con- 
stituted a  part  of  the  sum  decreed  to  the 
complainants.  Had  the  complainants, 
without  the  intervention  of  a  court  of 
equity,  resorted  to  their  legal  remedy  for 
the  injury  sustained,  their  right  to  prin- 
cipal and  interest  would  have  stood  on 
equal  ground.  The  same  rule  would  be 
adopted  in  a  court  of  equity,  had  the  sub- 
ject been  left  under  the  control  of  the 
party  in  possession,  while  the  right  was 
in  litigation.  But  the  subject  was  not 
left  under  the  control  of  the  party.  The 
court  itself  interposed,  and  forbade  the 
nerson,  in  whose  possession  the  property 
'vas,  to  make  any  use  of  it.  Thi^;  order 
having  been  obej'cd,  places   the  defendant 


in  the  same  situation,  so  far  as  respects 
interest,  as  if  the  court  had  taken  the 
money  into  his  own  custody.  The  de- 
fendant, in  obeying  the  mandate  of  the 
court,  becomes  its  instrument,  as  entirely 
as  the  clerk  of  the  court  would  have  been, 
had  the  money  been  placed  in  his  hands. 
It  does  not  appear  reasonable  that  a  de- 
cree which  proceeds  upon  the  idea  that 
the  injunction  of  the  court  was  valid, 
ought  to  direct  interest  to  be  paid  on  the 
money  which  that  injunction  restrained 
the  defendant  from  using."  Osborn  v. 
United  States  Bank,  9  Wheat.  738,  837,  6 
L.  Ed.  204. 

Insolvent's  property  in  hands  of  re- 
ceiver.— "As  a  general  rule,  after  property 
of  an  insolvent  passes  into  the  hands  of 
a  receiver  or  of  an  assignee  in  insolvency, 
interest  is  not  allowed  on  the  claims 
against  the  funds.  The  delay  in  distribu- 
tion is  the  act  of  the  law;  it  is  a  neces- 
sary incident  to  the  settlement  of  the  es- 
tate." Thomas  v.  Western  Car  Co.,  149 
U.    S.   95,   116,   37   L.   Ed.   663. 

Payment  interdicted. — It  would  be 
manifestly  unjust  to  exact  interest  as 
compensation,  or  damages,  when  the  pay- 
ment of  the  principal  debt  was  interdicted. 
Brown  v.  Hiatts,  15  Wall.  177,  185,  21  L. 
Ed.   128. 

By  foreign  attachment. — The  Pennsyl- 
vania court  has  held  that  a  garnishee  is 
not  liable  for  interest,  while  he  is  re- 
strained from  the  payment  of  his  debt,  by 
the  legal  operation  of  a  foreign  attach- 
ment. Fitzgerald  V.  Caldwell.  2  Dall.  215, 
216.  1  L.  Ed.  354.  See,  generallv.  the  title- 
ATTACHMENT  AND  GARNISH- 
MENT, vol.  2,  n.   660. 

1.  Interest. — Where  a  marriage  settle- 
ment recited  tbnt  the  woman  was  pos- 
sessed of  a  considerable  real  and  personal 
estate,  which  it  was  agreed  should  be  set- 
tled to  her  sole  and  separate  use  with 
power  to  dispose  of  the  same  by  appoint- 
ment or  devise,  and  then  directed  that  the 
trustee  should  permit  her  to  have,  receive, 
take,  and  enjoy  all  the  interest,  rents,  and 
profits  of  the  property  to  her  own  use, 
the  word  interest  in  such  settlement,  was 
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INTERFERENCE   WITH   CONTRACT.— See   the  title   Contracts,   vol.  4, 

p.  594. 

INTERIOR  DEPARTMENT.— See  the  title  United  States. 

INTERLINEATION.— See  the  titles  Alteration  oe  Instruments,  vol.  1, 
p.  261;  Exceptions,  Bile  of,  and  Statement  of  Facts  on  Appeal,  vol.  6, 
p.  73. 

INTERLOCUTORY  JUDGMENTS,  ORDERS  AND  DECREES.— See  the 
titles  Appeal  and  Error,  vol.  1,  p.  929;   Bill  of  Review,  vol.  3,  p.  245. 

INTERNAL  AFFAIRS.— As  to  what  constitutes  the  internal  affairs  of  a  mu- 
nicipal corporation,  see  the  title  Municipal  Corporations. 

INTERNAL  COMMERCE.— "Internal  commerce  must  be  that  which  is 
wholly  carried  on  within  the  limits  of  a  state ;  as,  where  the  commencement, 
progress  and  termination  of  the  voyage  are  wholly  confined  to  the  territory  of 
the  state. "^ 

INTERNAL  IMPROVEMENTS.— See  the  titles  Municipal  Corporations; 
Municipal,  County,  State  and  Federal  Aid.     And  see  note  2. 

As  to  grants  to  the  various  states  of  portions  of  the  public  domain,  or  of  a 
percentage  of  the  proceeds  derived  from  the  sale  thereof,  to  aid  in  internal 
improvements,    see  the  title  Public  Lands. 

INTERNAL  REVENUE.— See  the  title  Revenue  Laws. 


held  to  be  the  equivalent  of  "estate." 
Ladd  V.  Ladd,  8  How.  10,  12  L.  Ed.  967. _ 

As  to  the  meaning  of  interest  as  used  in 
^  4283  providing  that  the  liability  of  the 
owner  shall  not  exceed  the  amount  or 
value  of  his  interest  in  the  vessel  and  her 
freight,  see  The  City  of  Norwich,  118  U. 
S.  468,  493,  30  L.  Ed.  134.  See,  also,  the 
title  SHIPS  AND  SHIPPING. 

The  treaty  of  peace  of  Great  Britian  at 
the  close  of  the  Revolutionary  War  pro- 
vided "that  all  persons  who  have  any  in- 
terest in  confiscated  lands,  either  by  debts, 
marriage  settlements  or  otherwise,  shall 
meet  with  no  lawful  impediment  in  the 
prosecution  of  their  just  rights."  It  was 
held  that  "the  interest  by  debt,  intended 
to  be  protected  by  the  treaty,  must  be  an 
interest  holden  as  a  security  for  money  at 
the  time  of  the  treaty;  and  the  debt  must 
still  remain  due."  Owings  v.  Norwood,  5 
Cranch  344,  347.  3  L.  Ed.  120. 

Interested. — The  language  of  the  com- 
plainant in  his  bill,  "that  he  became  in- 
terested in  a  ship  and  cargo  at  and  from 
Gibraltar,"  is  decisive  of  the  question  of 
time  when  his  interest  commenced,  and 
shows  that  he  had  no  interest  until  she 
arrived  at  Gibraltar.  Mathewson  v.  Clarke, 
'6  How.  122,  12  L.  Ed.  370. 

Under  the  fourteenth  section  of  the 
•patent  act  of  1836,  enacting  that  damages 
may  be  recovered  by  action  on  the  case  to 
"be  brought  in  the  name  of  the  person  in- 
terested, the  original  owner  of  the  patent, 
who  has  afterwards  sold  his  right,  may  re- 
cover for  an  infringem.ent  committed 
during  the  time  that  he  was  owner.  The 
-word  interested,  means  interested  in  the 
patent  at  the  time  when  the  infringement 
■was  committed.  Moore  v.  Marsh,  7  Wall. 
515,  19  L.  Ed.  37. 

Insurance. — The  term  interest  as  used 
in   an  application   for   insurance   does   not 


necessarily  imply  property  in  the  subject 
of  the  insurance.  Buck  v.  Chesapeake  Ins. 
Co..  1  Pet.  151,  7  L.  Ed.  90.  See  the  titles 
INSURANCE,  ante,  p.  66;  MARINE  IN- 
SURANCE. 

1.  St.  Clair  County  v.  Interstate  Sand, 
etc.,  Co.,  192  U.  S.  454,  458,  48  L.  Ed.  518; 
Gibbons  v.  Ogden,  9  Wheat.  1,  6  L.  Ed. 
23.  See,  also,  Lehigh  Valley  Railroad  v. 
Pennsylvania,  145  U.  S.  192,  200,  36  L- 
Ed.  672.  See,  generally,  the  title  INTER- 
STATE AND  FOREIGN  COMMERCE. 

2.  Internal  improvements. — Where  an 
act  conferred  "upon  the  mayor  and  alder- 
men plenary  power  'to  obtain  money  on 
loan,  on  the  faith  and  credit  of  said  city 
for  the  purpose  of  contributing  to  works 
of  internal  improvement,' "  it  authorized  a 
guaranty  made  by  the  city  upon  the  bonds 
of  the  railroad  company,  entering  the  city. 
Savannah  v.  Kelly,  108  U.  S.  184,  189,  191, 
27  L.  Ed.  696. 

"A  steam  grist  mill  is  not,  in  out  opinion 
a  work  of  internal  improvement,  within 
the  meaning  of  the  act  of  Nebraska  ap- 
proved February  15,  1869,  which  authorizes 
counties,  cities,  and  precincts  of  organized 
counties  'to  issue  bonds  to  aid  in  the  con- 
struction of  any  railroad  or  other  work  of 
internal  improvement.'  Burlington  Tp. 
V.  Beasley,  94  U.  S.  310,  24  L.  Ed.  161,  is 
not,  as  supposed  by  counsel,  an  authority 
for  a  different  conclusion.  That  case  arose 
under  a  statute  of  Kansas,  which  empow- 
ered municipal  townships  in  tnat  state 
to  issue  bonds  'for  the  purpose  of  build- 
ing bridges,  free  or  otherwise,  or  to  aid 
in  the  construction  of  railroads  or  water 
power,  by  donation  thereto,  or  the  taking 
of  stock  therein,  or  for  other  works  of 
internal  improvement.'  *  *  *  j^.  .^^^g  j^gij 
that  the  statute,  reasonably  interpreted, 
embraced  a  grist  mill   operated  by  steam. 
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as  well  as  one  run  by  water  power;  that, 
since  municipal  aid  was  authorized  for  'the 
construction  of  *  *  *  water  power,'  the 
phrase  'other  works  of  internal  improve- 
ment,' in  the  Kansas  statute,  might  be 
fairly  construed  as  embracing  work  of  the 
same  class,  and  consequently  as  embrac- 
ing a  steam  grist  mill.  The  court  was 
somewhat  influenced,  as  plainly  appears 
from  its  opinion,  by  decisions  of  the  su- 
preme court  of  Kansas."  Osborne  v.  Adams 
County,  106  U.  S-  181,  182,  183,  27  L.  Ed. 
129.    See,  also,  Osborne  v.  Adams  County, 


109   U.    S.   1,   2,   27   L.    Ed.   835. 

Bonds  issued  to  aid  a  company  in  im- 
proving the  water  power  of  a  river  to 
run  a  public  grist  mill  have  been  held  to 
be  issued  in  aid  of  a  '"work  of  internal  im- 
provement." Blair  v.  Cuming  County,  111 
U.    S.   363,   373,   28    L-    Ed.    457. 

A  bridge  across  the  Platte  River  is  a 
work  of  internal  improvement,  for  the 
benefit  of  the  public.  United  States  v. 
Dodge  Co.,  110  U.  S.  156,  162,  28  L.  Ed. 
103;  County  Comm'rs  v.  Chandler,  96  U. 
S.  205,  208,  24  L,.  Ed.  625. 
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3.  Conclusiveness   of   Award,   253. 

a.  General   Rules,  253. 

b.  Award  Procured  by  Fraud,  25,3. 

4.  Title   and   Rights  to   Fund   Awarded,  254. 

a.  Persons  Entitled  to  Share  in  Fund,  254. 
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CROSS   REFERENCES. 

See  the  titles  Abandoned  and  Captured  Property,  vol.  1,  p.  1 ;  Army  and 
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Navy,  vol.  2,  p.  494;  Chine^se;  Exclusion  Acts,  vol.  3,  p.  769;  Constitutional 
Law,  vol.  4,  p.  1 ;  Copyright,  vol.  4,  p.  602 ;  Foreign  Corporations,  vol.  6, 
p.  305;  Indians,  vol.  6,  p.  906;  Military  Law;  Naturalization;  Neutral- 
ity; Piracy;  Prize;  Revenue  Laws;  Seamen;  States;  Territories;  Trea- 
ties; United  States;  War. 

As  to  effect  of  revolution  on  right  of  British  subjects  to  hold  land  in  United 
States,  see  the  title  Aliens,  vol.  1,  p.  235.  As  to  diplomatic  and  con- 
sular officers,  see  the  title  Ambassadors  and  Consuls,  vol.  1,  p.  273. 
As  to  blockade,  see  the  title  Blockade,  vol.  3,  p.  364.  As  to  national 
and  state  boundaries,  see  the  title  Boundaries,  vol.  3,  p.  461.  As  to 
citizenship  and  expatriation,  see  the  titles  Aliens,  vol.  L  P-  210:  Citizen- 
ship, vol.  3,  p.  788.  As  to  international  rules  of  navigation,  see  the  title 
Collision,  vol.  3,  p.  870.  As  to  exterritorial  effect  of  penal  or  criminal  laws, 
see  the  titles  Conflict  of  Laws,  vol.  3,  p.  1020;  Criminal  Law,  vol.  5, 
p.  43.  As  to  private  international  law,  see  the  title  Conflict  of  Laws, 
vol.  3,  p.  1020.  As  to  acquisition  of  territory  by  discovery,  occupation, 
possession  or  conquest,  see,  generally,  the  title  Constitutional  Law,  vol.  4, 
p.  L  As  to  application  of  constitution  to  property  acquired  by  United  States 
from  Spain,  see  the  title  Constitutional  Law,  vol.  4,  p.  110,  et  seq.  As  to 
recognition  of  new  government  as  being  a  political  question,  see  the  title  Con- 
stitutional Law,  vol.  4,  p.  233,  et  seq.  As  to  jurisdiction  of  court  of  claims 
:as  to  claims  arising  or  growing  out  of  treaties,  see  the  title  Courts,  vol.  4,  p.  861. 
As  to  international  extradition,  see  the  title  Extradition,  vol.  6,  p.  215.  As 
to  embargo  and  nonintercourse  laws,  see  the  title  Embargo  and  Noninter- 
couRSE  Laws,  vol.  5,  p.  732.  As  to  Indian  titles  and  right  of  discoverers  of 
America  as  against  Indians,  see  the  title  Indians,  vol.  6,  p.  906.  As  to  matters 
pertaining  to  Indian  nations  or  tribes,  see  the  title  Indians,  vol.  6,  p.  906.  As 
to  judicial  notice  of  foreign  or  international  laws,  see  the  title  Judicial  Notice. 
As  to  establishment  of  military  courts  in  conquered  territory,  see  the  title  Mil- 
itary Law.  As  to  national  character  of  vessels,  see  the  titles  Prize;  Ships 
AND  Shipping.  As  to  claims  for  public  lands  founded  upon  Mexican  or  Spanish 
land  grants,  see  the  title  Public  Lands.  As  to  what  constitutes  an  importation 
from  a  foreign  country  or  to  the  United  States,  see  the  title  Revenue  Laws. 
As  to  recognition  by  one  state  or  nation  of  status  of  foreigners  in  its  territory 
as  slaves,  see  the  title  Slavery  and  Involuntary  Servitude.  As  to  contraband 
of  war,  see  the  title  War.  As  to  rights  and  duties  of  belligerents  in  time  of 
war,  see  the  title  War. 

I.  Definition,  Nature  and  Source. 
A.  Definitions. — Public  international  law  embraces  questions  of  right  be- 
tween nations,  governed  by  the  law  of  nations.^  It  is  founded  on  mutuality 
and  reciprocity,^  and  is  in  fact  an  international  morality,  adapted  to  the  best 
interests  of  nations.^  While  international  law  consists  in  part  of  the  usage  of 
■civilized  nations,^  it  becomes  a  more  authoritative  system  when  it  results  from 

1.  Public  international  law  defined. — ■  world.  Prize  Cases,  2  Black  635,  670,  17 
Hilton  V.   Guyot,   159  U.   S.   113,   163,  40   L.       L-   Ed.  459. 

Ed.   95.  3.     Rules    of     international     morality. — 

The    law   of   nations    is    also    called   the  Scott  v.  Sandford,  19  How.  393,  556,  15  L. 

law  of  nature.     Prize  Cases,  2  Black  635,  Ed.  691. 

670,  17  L.   Ed.  459.  "The  laws  of  nations  are  but  the  natural 

International    law    in    its    widest    sense  rights  of  man  applied  to  nations."     Scott 

includes  private  international  law  or  con-  v.   Sandford,   19   How.   393,   556,   15   L-   Ed. 

flict   of  laws.     Hilton  v.   Guyot,   159  U.   S.  691. 

113,  163,  40  L.  Ed.  95.     See  the  title  CON-  It    is    a    maxim    of    the    law    of    nations, 

FLICT   OF  LAWS,  vol.   3,  p.   1024.  founded  on  every  principle  of  reason,  jus- 

2.  Founded  on  mutuality  and  reciprocity.  tice  and  morality,  that  one  nation  ou.srht 
—Hilton  V.  Guyot,  159  U.  S.  113,  228,  40  not  to  do  an  injury  to  another.  The 
L.   Ed.   95.  Resolution,  2  Dall.  1,  2,  1  L-   Ed.   263. 

It   is   founded   on   the   common   consent  4.     Usage    of    civilized   nations. — United 

as    well    as    the    common     sense      of     the       States  v.  Arredondo,  6  Pet.  691,  711,  8  L. 
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special  compacts,  founded  on  modified  rules,  adapted  to  the  exigencies  of  human 
society.^ 

B.  Kinds  of  International  Law. — The  law  of  nations  may  be  considered 
of  three  kinds,  to  wit,  general,  conventional  or  customary.  The  first  is  uni- 
versal, or  established  by  the  general  consent  of  mankind,  and  binds  all  nations. 
The  second  is  founded  on  express  consent,  and  is  not  universal,  and  only  binds 
those  nations  that  have  assented  to  it.  The  third  is  founded  on  tacit  consent; 
and  is  only  obligatory  on  those  nations  who  have  adopted  it.^ 

C.  Part  of  Municipal  Law. — International  law  is  part  of  our  law,  and  must 
be  ascertained  and  administered  by  the  courts  of  justice  of  appropriate  juris- 
diction, as  often  as  questions  of  right  depending  upon  it  are  duly  presented  for 
their  determination.'^ 

D.  Sources  of  International  Law. — In  ascertaining  the  unwritten  law, 
the  courts  may  consult  the  decisions  of  the  courts  of  every  country,'^  ana  Uic 
works  of  jurists  and  commentators.^ 


Ed.  547;  Scott  v.  Sandford,  19  How.  393, 
556,    15    L.    Ed.    691. 

International  law  is  founded  in  the 
opinions  generally  received  and  acted  on 
by  civilized  nations,  and  enforced  by 
moral  sanctions.  Scott  v.  Sandford,  19 
How.   393,  556,   15   L-    Ed.   691. 

When  the  United  States  declared  their 
independence,  they  were  bound  to  re- 
ceive the  law  of  nations,  in  its  modern 
■state  of  purity  and  refinement.  Ware  v. 
Hylton,  3  Dall.   199,  281,  1   L.   Ed.   568. 

5.  Scott  V.  Sandford,  19  How.  393,  556, 
15   L.   Ed.    691. 

6.  Kinds  of  international  law. — Ware 
V.  Hylton,  3  Dall.  199,  227,  1  L.   Ed.  568. 

7.  Law  of  nations  a  part  of  municipal 
law.— Hilton  v.  Guyot,  159  U.  S.  113,  163, 
40  L.  Ed.  95;  The  Paquete  Habana,  175 
U.  S.  677,  700,  44  L-  Ed.  320;  Respublica 
V.  De  Longchamps,  1  Dall.  Ill,  1  L.  Ed. 
59;  Waters  v.  Collot,  2  Dall.  247,  1  L.  Ed. 
367;  Ware  v.  Hylton,  3  Dall.  199,  228,  1 
L.    Ed.   568. 

The  law  of  nations  forms  a  part  of  the 
municipal  law  of  Pennsylvania.  Respub- 
lica V.  De  Longchamps,  1  Dall.  Ill,  1  L. 
Ed.    59. 

The  law  of  nations  is  part  of  the  mu- 
■nicipal  law  of  Great  Britain.  Ware  v. 
Hvlton,  3  Dall.  199,  228,  1  L.  Ed.  568. 

Where  the  rights  of  a  citizen  and  of  a 
foreign  nation  are  involved,  the  court 
"will  be  governed  by  the  law  of  rations  as 
•well  as  bv  the  municipal  law.  Waters  v. 
Collot,  2  Dall.  247,  1  L.  Ed.  367. 

The  municipal  laws  of  a  nation  can  only 
bind  its  subjects,  and  they  cannot  change 
the  law  of  nations  so  as  to  bind  the  sub- 
jects of  another  nation.  The  Resolution, 
2  Dall.   1,  14,  1   L.   Ed.   263. 

8.  Consultinp-  decisions  of  foreign 
courts. — Thirty  Hoesheads  of  S"<yar  v. 
Bovle,  9  Cranch  191,  198,  3  L.  Ed.  701; 
Hilton  V.  Guyot,  159  U.  S.  113,  163,  40  L. 
E^d.   95. 

"This   law   is   in   part   unwritten,   and   in 

part     conventional.       To     ascertain      that 

which  is  unwritten,  we  resort  to  the  s^reat 

prlncioles    of    reason    and    justice;    but    as 
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these  principles  will  be  differently  under- 
stood by  different  nations,  under  different 
circumstances,  we  consider  them  as  being, 
in  some  degree,  fixed  and  rendered  stable 
by  a  series  of  judicial  decisions.  The  de- 
cisions of  the  courts  of  every  country,  so 
far  as  they  are  founded  upon  a  law  com- 
mon to  every  country,  will  be  received, 
not  as  authority,  but  with  respect.  The 
decisions  of  the  courts  of  every  country 
show  how  the  law  of  nations,  in  the  given 
case,  is  understood  in  that  country,  and 
will  be  considered  in  adopting  the  rule 
which  is  to  prevail  in  this."  Thirty  Hogs- 
heads of  Sugar  V.  Boyle,  9  Cranch  191, 
198,  3  L.  Ed.  701. 

9.  Consultation  of  writings  of  jurists 
and  commentators. — Hilton  v.  Guyot,  159 
U.  S.  113,  163,  40  L.  Ed.  95;  The  Paquete 
Habana,  175  U.  S.  677,  701,  44  L.  Ed.  320. 

"Chancellor  Kent  says:  'In  the  absence 
of  higher  and  more  authoritative  sanc- 
tions, the  ordinances  of  foreign  states, 
the  opinions  of  eminent  statesmen,  and  the 
writings  of  distinguished  jurists,  are  re- 
garded as  of  great  consideration  on  ques- 
tions not  settled  by  conventional  law.  In 
cases  where  the  principal  jurists  agree, 
the  presumption  will  be  very  great  in 
favor  of  the  solidity  of  their  maxims;  and 
no  civilized  nation,  that  does  not  arro- 
gantly set  all  ordinary  law  and  justice  at 
defiance,  will  venture  to  disregard  the  uni- 
form sense  of  the  established  writers  on 
international  law.'  "  The  Paquete  Ha- 
bana.  175  U.   S.   677,  701,  44   L.   Ed.   320. 

"Where  there  is  no  treaty,  and  no  con- 
trolling executive  or  legislative  act  or  ju- 
dicial decision,  resort  must  be  had  to  the 
customs  and  usages  of  civilized  nations; 
and,  as  evidence  of  these,  to  the  works  of 
jurists  and  commentators,  who  by  years 
of  labor,  research  and  experience,  have 
made  themselves  peculiarly  well  ac- 
quainted with  the  subjects  of  which  they 
treat.  Such  works  are  resorted  to  by  ju- 
dif-ial  tribunals,  not  for  the  speculations 
of  their  authors  concerning  what  the  law 
ought  to  be.  but  for  trustworthy  evidence 
of  what  the  law  really  is.  Hilton  7«» 
Guyot,     159    U.     S.     113,     163,    215,    40    U 
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II.  Jurisdiction  and  Sovereignty. 

A.  General  Rules — 1.  Coextensive  with  Territory. — As  a  general  rule^ 
the  jurisdiction  of  a  state  is  coextensive  with  its  territory, ^^  and  extends  to 
citizens  and  subjects  of  a  foreign  government  within  its  territory,  as  well  as 
to  its  own  citizens  or  subjects. ^^  And,  on  the  other  hand,  it  is  well  settled 
that,  as  a  general  rule,  a  state  has  no  jurisdiction  or  power  within  the  territory 
of  another  state.^^ 

2.  Maritime  Belt. — The  maritime  belt  is  that  part  of  the  sea  under  the 
sway  of  riparian  states.  This  maritime  belt  consists  of  the  tidewaters  within  a 
marine  league  of  the  coast. ^^ 


Ed.  95."     The  Paquete  Habana,  175  U.   S. 
677,   700,   44  L.   Ed.  320. 

Views  contrary  to  supreme  court  deci- 
sions.— The  supreme  court  of  the  United 
States  cannot  accept  the  opinions  of  for- 
eign writers  upon  questions  of  interna- 
tional law,  where  they  overrule  in  any- 
particular  the  prior  decisions  of  the  court. 
The  Adula,  176  U.  S.  361,  371,  44  L.  Ed. 
505. 

10.  Jurisdiction  coextensive  with  terri- 
tory.— }*lanchester  v.  Massachusetts,  139 
U.  S.  240,  258,  35  E-  Ed.  159;  The  ApoUon, 
9  Wheat.  362,  6  L.  Ed.  Ill;  The  Santissima 
Trinidad.  7  Wheat.  283,  353,  5  L.  Ed.  454; 
Church  V.  Hubbart,  2  Cranch  187,  2  L.  Ed. 
249;  The  Exchange,  7  Cranch  116,  137,  3 
L.  Ed.  287;  Rose  v.  Hiniely,  4  Cranch  241, 
2  L.  Ed.  608;  United  States  v.  Erie  R.  Co., 
106  U.  S.  327,  335,  27   L.   Ed.   151. 

Seizure  for  breach  of  municipal  laws. — 
II  a  vessel,  seized  by  a  French  privateer, 
within  the  territorial  jurisdiction  of  the 
government  of  St.  Domingo,  for  breach 
of  the  French  municipal  law,  prohibiting 
all  intercourse  with  certain  ports  in  that 
island,  be  carried  by  the  captors  directly 
to  a  Spanish  port,  in  the  island  of  Cuba, 
she  may,  while  lying  there,  be  lawfully 
proceeded  against  and  condemned,  by  a 
French  tribunal,  sitting  at  Guadaloupe. 
The  possession  of  the  sovereign  of  the 
captors  gives  jurisdiction  to  his  courts. 
The  possession  of  the  captors  in  a  neutral 
port  is  the  possession  of  their  sovereign. 
If  the  possession  be  lost  by  recapture,  es- 
cape, or  voluntary  discharge,  the  courts  of 
the  captor  lose  the  jurisdiction  which  they 
had  acquired  by  the  seizure.  Hudson  v. 
Guestier,  4  Cranch  293,  2  L.   Ed.  625.  _ 

11.  Jurisdiction  over  citizens  or  subjects 
of  foreign  government. — The  Exchange, 
7  Cranch  116,  143,  3  L.  Ed.  287;  Carlisle  v. 
United  States,  16  Wall.  147,  154,  21  L.  Ed. 

When  private  individuals  of  one  nation 
or  country  go  into  another,  as  business  or 
caprice  may  direct,  they  owe  a  temporary 
allegiance  and  are  amendable  to  the  ju- 
risdiction of  the  latter  country.  The  Ex- 
change, 7   Cranch   116,  3   L.   Ed.  287. 

The  rights  of  sovereignty  extend  to  all 
persons  and  things  not  privileged  that  are 
within  the  territory.  They  extend  to  all 
strangers  therein,  not  only  to  those  who 
are  naturalized  and  to  those  who  are  dom- 
iciled therein,  having  taken  up  their  abode 


with  the  intention  of  permanent  residence,, 
but  also  to  those  whose  residence  is 
transitory.  All  strangers  are  under  the 
protection  of  the  sovereign  while  they  are 
within  his  territories,  and  owe  a  tempo- 
rary allegiance  in  return  for  that  protec- 
tion. Carlisle  v.  United  States,  16  Wall. 
147,  154,  21  L.   Ed.  426. 

12.  Jurisdiction  over  territory  of  another 
state. — The  Richmond,  9  Cranch  102,  3  L. 
Ed.  670;  The  Apollon,  9  Wheat.  362,  6  L. 
Ed.  Ill;  Rose  v.  Himel)',  4  Cranch  241,  2' 
L.  Ed.  608;  United  States  v.  Erie  R.  Co., 
106  U.  S.  327,  335,  27  L.  Ed.  151. 

"The  laws  of  no  nation  can  justly  ex- 
tend beyond  its  own  jurisdiction,  except 
so  far  as  regards  its  own  citizens.  They 
can  have  no  force  to  control  the  sover- 
eignty or  rights  of  any  other  nation  within 
its  own  jurisdiction.  And  however  gen- 
eral and  comprehensive  the  phraseology- 
used  in  our  municipal  laws  may  be,  they 
must  alwa3'S  be  restricted  in  construction 
to  places  and  persons  upon  whom  the  leg- 
islatures have  authority  and  jurisdiction." 
United  States  v.  Erie  R.  Co.,  106  U.  S. 
327,  335,  27  L.  Ed.  151,  quoting  The  /Apol- 
lon, 9  Wheat.  362,  6  L.  Ed.  111. 

The  municipal  laws  of  one  nation  do 
not  extend,  in  their  operation,  beyond  its 
own  territory,  except  as  regards  its  own 
citizens.  The  Apollon.  9  Wheat.  362,  6 
L.  Ed.  Ill;  Rose  v.  Himely,  4  Cranch  241,. 
2   L.    Ed.   608. 

Seizure  within  territory  of  another  na- 
tion.— A  seizure  for  the  breach  of  the  mu- 
nicipal laws  of  one  nation,  cannot  be  made 
within  the  territory  of  another.  The 
Apollon,    9    Wheat.    362,  6  L-  Ed.  111. 

If  a  merchant  vessel  of  the  United' 
States  be  seized  by  the  naval  force  of  the 
United  States,  within  the  territorial  ju- 
risdiction of  a  foreign  friendlj'^  power,  for 
a  violation  of  the  laws  of  the  United 
States,  it  is  an  offense  against  that  power, 
which  must  be  adjusted  between  the  two 
governments;  this  court  can  take  no  cog- 
nizance of  it.  The  Richmond,  9  Cranch 
102,  3  L.  Ed.  670. 

But  the  law  does  not  connect  that  tres- 
pass with  the  subsequent  seizure  by  the 
civil  authority,  under  the  process  of  the 
district  court,  so  as  to  annul  the  proceed- 
ings of  that  court  against  the  vessel.  The 
Richmond.  9   Cranch  102,  3  L.   Ed.  670.  _ 

13.  Maritime  belt. — Louisiana  v.  Missis- 
sippi, 202  U.  S.  1,  52,  50  L.   Ed.  913;  Man- 
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3.  Bays. — Bays  wholly  within  the  territory  of  a  state,  not  exceeding  two 
marine  leagues  at  the  mouth,  are  within  the  limit  of  the  territorial  jurisdiction 
of  a  nation.!** 

4.  High  Seas — a.  In  General. — All  nations  have  equal  rights  upon  the  high 
seas.i^  And  a  nation  has  the  undoubted  right  to  seize  property  upon  the  high 
seas   for  breach  of  its  municipal  laws.^^ 

b.  Merchant  Vessels  on  High  Seas. — A  merchant  vessel  upon  the  hich  seas 
is  regarded  by  the  law  of  nations  as  a  part  of  the  territory  whose  fiao-  she 
carries,  and  persons  on  board  are  protected  and  governed  by  the  law  of  the 
country  to  which  the  vessel  belongs. ^'^ 


Chester  v.  Massachusetts,  139  U.  S.  240, 
35  L.  Ed.  159;  McCready  V.  Virginia,  94 
U.  S.   391,  24  L.   Ed.  248. 

"The  maritime  belt  is  that  part  of  the 
sea  which,  in  contradistinction  to  the  open 
sea,  is  under  the  sway  of  the  riparian 
states,  which  can  exclusively  reserve  the 
Hshery  within  their  respective  maritime 
l.elts  for  their  own  citizens,  whether  fish, 
')r  pearls,  or  amber,  or  other  products  of 
the  sea.  See  Manchester  v.  Massa- 
chusetts, 139  U.  S.  240,  35  L.  Ed.  159;  Mc- 
Cready V.  Virginia,  94  U.  S.  391,  24  L.  Ed. 
248."  Louisiana  v.  Mississippi,  202  U.  S. 
],  52,  50  L.  Ed.  913. 

Inc.luded  in  this  territorial  jurisdiction 
is  the  right  of  control  over  fisheries, 
whether  the  fish  be  migratory,  free  swim- 
ming fish,  or  free  moving  fish,  or  fish  at- 
tached to  or  embedded  in  the  soil.  The 
open  sea  within  this  limit  is,  of  course, 
subject  to  the  common  right  of  naviga- 
tion; and  all  governments,  for  the  pur- 
pose of  self-protection  in  time  of  war  or 
for  the  prevention  of  frauds  on  its  reve- 
nue, exercise  an  authority  beyond  this 
limit.  Louisiana  v.  Mississippi,  202  U.  S. 
1,  52,  50  L.  Ed.  913;  Manchester  v.  Massa- 
chusetts, 139  U.   S.  240,  35  L.   Ed.   159. 

14.  Bays. — Louisiana  v.  Mississippi,  202 
U.  S.  1,  52,  50  L.  Ed.  913;  Manchester  v. 
Massachusetts,  139  U.  S.  240,  35  L.  Ed. 
159. 

15.  Equal  rights  on  high  seas. — The 
Fortitude,  7  Cranch  423,  3  L.  Ed.  393; 
Hudson  V.  Guestier,  6  Cranch  281,  3  L. 
Ed.   224. 

16.  Seizure  on  high  seas. — Hudson  v. 
Guestier,  6  Cranch  281,  3  L.  Ed.  224;  The 
Fortitude,  7  Cranch  423,  3  L.  Ed.  393; 
Church  V.  Hubbart,  2  Cranch  187,  2  L. 
Ed.  249.  But  see  Rose  v.  Himely.  4 
Cranch  241,  2  L-  Ed.  608;  The  Apollon, 
9  Wheat.   362,  6   L.   Ed.  111. 

A  seizure,  beyond  the  limits  of  the  ter- 
ritorial jurisdiction,  for  breach  of  a  mu- 
ni-^ipal  regulation,  is  warranted  by  the  law 
of  nations.  Hudson  v.  Guestier,  6  Cranch 
281.   3   L.    Ed.   224. 

The  right  of  a  nation  to  seize  vessels, 
attempting  an  illicit  trade,  is  not  confined 
to  their  harbors,  or  to  the  range  of  their 
batteries.  Church  v.  Hubbart,  2  Cranch 
IS?.  2  L.   Ed.  249. 

The  jurisdiction  of  the  French  courts, 
as  to  seizures,  is  not  confined  to  seizures 
m^de    within    two    leagues    of    the    coast. 


Hudson  V.  Guestier,  6  Cranch  281,  3  L.  Ed. 
224,  overruling  Rose  v.  Himply,  4  Cranch 
241,   2    L.    Ed.   608. 

A  French  tribunal,  at  Guadaloupe,  had 
jurisdiction  of  property  seized  on  the 
high  seas,  for  breach  of  the  Milan  decree, 
and  carried  into  the  Dutch  part  of  the 
Island  of  St.  Martins,  and  there  sold  by 
order  of  the  Dutch  governor  of  St.  Mar- 
tins, before  condemnation,  without  any 
authority  from  the  French  tribunal  at 
Guadaloupe.  The  Fortitude,  7  Cranch 
423,  3   L.   Ed.   393. 

A  sale  by  the  authority  of  the  captors, 
before  sentence  of  condemnation,  is  af- 
firmed by  such  sentence,  and  is  good  ab 
initio.  The  Fortitude,  7  Cranch  423,  3 
L.    Ed.    393. 

The  American  owner  cannot  reclaim,  in 
the_  ci'irts  of  this  country,  his  property 
which  has  been  seized  and  condemned  in 
a  French  court  under  the  Milan  decree. 
The  Fortitude,  7  Cranch  423,  3  L.  Ed.  393. 

As  to  jurisdiction  of  crimes  on  high 
seas,  see  the  title  CRIMINAL  LAW,  vol. 
5,  p.   43. 

17.  Merchant  vessels  on  high  seas. — 
Crapo  V.  Kelly,  16  Wall.  610,  21  L.  Ed. 
430;  St.  Clair  v.  United  States,  154  U.  S. 
134,  152,  38  L.  Ed.  936;  In  re  Ross,  140 
U.  S.  453,  464,  35  L.  Ed.  581;  Wilson  v. 
McNamee,  102  U.  S.  572,  574,  26  L.  Ed. 
234;  United  States  v.  Rodgers,  150  U.  S. 
249,  37  L.  Ed.  1071;  Patterson  v.  Lark 
Eudora,  190  U.  S.  169,  176,  47  L.  Ed. 
1002. 

Constructivelv  ships  constitute  a  part  of 
the  territory  of  the  nation  to  which  their 
owners  belong.  United  States  v.  Rodgers, 
150  U.   S.   249,   37    L.    Ed.   1071. 

A  vessel  at  sea  is  considered  as  a  part 
of  the  territory  to  which  it  belongs  when 
at  home.  It  carries  with  it  the  local  legal 
rights  and  legal  jurisdiction  of  such  lo- 
cality. All  on  board  are  endowed  and 
subject  accordingly.  The  pilot,  upon  his 
boat,  had  the  same  authority  from  the 
laws  of  New  York  to  tender  and  demand 
employment,  and  the  same  legal  conse- 
quences, under  the  circumstances,  fol- 
lowed the  refusal  of  the  master  as  if  both 
vessels  had  then  been  infra  fauces  terrae, 
where  the  municipal  jurisdiction  of  the 
state  was  complete  and  exclusive.  The 
jurisdiction  of  the  local  sovereign  over  a 
vessel,  and  over  those  belonging  to  her, 
in   the  home  port  and  abroad   on  the  sea, 
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B.  Extraterritorial  Jurisdiction — 1.  Sove;reign  Visiting  Fore;ign  Ter- 
ritory.— If  a  foreign  sovereign  enters  the  territory  of  another  sovereign  with 
the  knowledge  and  Hcense  of  the  latter,  that  license,  although  containing  no 
stipulation  exempting  his  person  from  arrest,  is  universally  understood  to  imply 
such  stipulation.^^ 

2.  Passage;  of  Troops  Through  Foreign  Territory. — A  foreign  army  per- 
mitted to  march  through  a  friendly  country,  or  to  be  stationed  in  it,  by  per- 
mission of  its  government  or  sovereign,  is  exempt  from  the  civil  and  criminal 
jurisdiction   of  the  place. ^^ 


is,  according  to  the  law  of  nations,  the 
same.  Wilson  v.  McNamee,  103  U.  S. 
572,    574,    26    L.    Ed.    234. 

A  ship  owned  and  registered  in  Massa- 
chusetts was  on  the  high  seas  bound  for 
the  port  of  New  York,  when  her  owners 
applied  to  the  insolvency  court  of  Massa- 
chusetts for  the  benefit  of  the  insolvent 
laws  of  the  state.  Upon  process  subse- 
quently issued  in  New  York,  the  vessel 
was  attached  upon  her  arrival  at  that 
port.  It  was  held  that  the  ship  while  on 
the  high  seas  was  a  portion  of  the  terri- 
tory of  Massachusetts,  and  that  an  as- 
signment by  the  insolvent  court  of  that 
state,  to  the  assignees  in  insolvency, 
passed  the  title  to  her,  in  the  same  man- 
ner and  with  like  effect,  as  if  she  had  been 
physically  within  the  state,  and  that  the 
assignees  had  priority  over  the  attaching 
■creditors.  Crapo  v.  Kelly,  16  Wall.  610, 
21    L.    Ed.   430. 

Right  to  indictment  and  jury  trial. — 
jWhile  the  deck  of  a  private  American  ves- 
sel is  considered  for  many  purposes  con- 
structively as  territory  of  the  United 
States,  yet  persons  on  board  of  such  ves- 
sel, whether  officers,  sailors,  or  passen- 
gers, cannot  invoke  the  protection  of  the 
United  States  constitution  or  laws  as  to 
■jury  trial,  or  as  to  right  to  indictment  or 
presentment,  until  brought  within  the  ac- 
tual territorial  boundaries  of  the  United 
States.  In  re  Ross,  140  U.  S.  453,  464,  35 
fL.  Ed.  581.  See  the  title  AMBASSA- 
©ORS  AND  CONSULS,  vol.  1,  p.  284. 

18.  Sovereign  visiting  foreign  territory. 
^The  Exchange,  7  Cranch  116,  146,  3  L. 
rEd  287;  United  States  v.  Wong  Kim  Ark, 
•169  U.  S.  649,  684,  42  L.  Ed.  890;  Tucker 
z).  Alexandroff,  183  U.  S.  424,  432,  46  L. 
£d.  264. 

'■  A  foreign  sovereign  is  not  understood 
as  intending  to  subject  himself  to  a  juris- 
diction incompatible  with  his  dignity,  and 
the  dignity  of  his  nation,  and  it  is  to  avoid 
this  subjection  that  the  license  has  been 
obtained.  The  character  to  whom  _  it  is 
given,  and  the  object  for  which  it  is 
granted,  equally  require  that  it  should  be 
construed  to  impart  full  security_  to  the 
person  who  has  obtained  it.  This  secu- 
rity, however,  need  not  be  expressed;  it 
is  impb'ed  from  the  circumstances  of  the 
case.  Should  one  sovereign  enter  the  ter- 
ritory of  another,  without  the  consent  of 
that  other,  expressed  or  implied,  it  would 
present  a  question  which  does  not  ap- 
pear   to    be    perfectly    settled,    a    decision 


of  which  is  not  necessary  to  any  con- 
clusion to  which  the  court  may  come  in 
the  cause  under  consideration.  If  he  did 
not  thereby  expose  himself  to  the  ter- 
ritorial jurisdiction  of  the  sovereign, 
whose  dominions  he  had  entered,  it  would 
seem  to  be,  because  all  sovereigns  im- 
pliedly engage  not  to  avail  themselves  of 
a  power  over  their  equal,  which  a  ro- 
mantic confidence  in  their  magnanimity 
has  placed  in  their  hands.  The  Exchange, 
7  Cranch  116,  138,  3  L.  Ed.  287;  United 
States  V.  Wong  Kim  Ark,  169  U.  S.  649, 
684,   42   L.    Ed.   890. 

19.  Passage  of  troops  through  foreign 
territory. — The  Exchange,  7  Cranch  116, 
139,  3  L.  Ed.  287;  Coleman  v.  Tennessee, 
97  U.  S.  509,  515,  24  L.  Ed.  1118;  Dow 
V.  Johnson,  100  U.  S.  158,  165,  25  L.  Ed. 
632;  Tucker  v.  Alexandroff,  183  U.  S. 
424,  432,  46  L-  Ed.  264;  United  States  v. 
Wong  Kim  Ark,  169  U.  S.  649,  684,  43 
L.  Ed.  890. 

"The  sovereign  is  understood,  said  this 
court,  in  the  celebrated  case  of  The  Ex- 
change, 7  Cranch  116,  139,  3  L.  Ed.  287, 
to  cede  a  portion  of  his  territorial  juris- 
diction when  he  allows  the  troops  of  a 
foreign  prince  to  pass  through  his 
dominions:  'In  such  case,  without  any 
express  declaration  waiving  jurisdiction 
over  the  army  to  which  this  right  of  pas- 
sage has  been  granted,  the  sovereign  who, 
should  attempt  to  exercise  it  would  cer- 
tainly be  considered  as  violating  his  faith. 
By  exercising  it,  the  purpose  for  which 
the  free  passage  was  granted  would  be 
defeated,  and  a  portion  of  the  military 
force  of  a  foreign  independent  nation 
would  be  diverted  from  those  national  ob- 
jects and  duties  to  which  it  was  applicable, 
and  would  be  withdrawn  from  the  con- 
trol of  the  sovereign  whose  power  and 
whose  safety  might  greatly  depend  on  re- 
taining the  exclusive  command  and  dis- 
position of  this  force.  The_  grant  of  a 
free  passage,  therefore,  implies  a  waiver 
of  all  jurisdiction  over  the  troops  dui  ig 
their  passage,  and  permits  the  foreign 
general  to  use  that  discipline  and  to  in- 
flict those  punishments  which  the  gov- 
ernment of  his  army  mav  require.'  "  Cole- 
man V.  Tennessee,  97  U.  S.  509,  515,  24 
L.   Ed.   1118. 

If  an  army  marching  through  a  friendly 
country  would  thus  be  exempt  from  _  its 
civil  and  criminal  jurisdiction,  a  fortiori 
would  an  army  invading  an  enemy's  coun- 
try be  exempt.     Coleman  v.  Tennessee,  97 
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3.  Ships  of  War  in  Foreign  Ports. — A  public  armed  vessel  in  the  service 
of  a  sovereign  at  peace  with  another  is  not  within  the  ordinary  jurisdiction  of 
the  tribunals  of  the  latter  while  within  its  ports,  with  its  consent. 2*^  But  as  such 
consent  and  license  is  implied  only  from  the  general  usage  of  nations,  it  may 
be  withdrawn,  upon  notice,  at  any  time,  without  just  offense,  and  if  afterwards 
such  public  ships  come  into  our  ports,  they  are  amenable  to  our  laws,  in  the 
same  manner  as  other  vessels. ^^ 

4.  Privileges  of  Ambassadors  and  Ministers. — It  is  well  settled  that  under 
the  principle  of  exterritoriality,  ambassadors  and  ministers  are  free  from  re- 
sponsibility to  the  government  to  which  they  are  accredited. 22  This  fiction  of 
exterritoriality  could  not  be  erected  and  supported  against  the  will  of  the 
sovereign  of  the  territory  to  which  the  minister  is  accredited;  he  is  supposed 
to  assent  to  it.^s 

5.  Merchant  Vessels  in  Foreign  Ports. — As  a  general  rule,  a  merchant 
vessel  in  a  foreign  port  is,  according  to  the  law  of  civilized  nations,  subject  to 
the  law  of  the  port.^^  This  rule  is  controlled  by  treaties  in  many  instances  giv- 
ing to  the  country  whose  flag  the  vessel  carries  a  right  to  regulate  all  matters 
upon  the  vessel  that  do  not  involve  the  peace  or  dignity  of  the  country,  or  the 
tranquility  of  the  port.^^  And,  indeed,  in  the  absence  of  treaties,  it  has  come 
to  be  generally  understood  that,  by  a  rule  of  comity,  crimes  committed  on  board 
a  vessel  in  a  foreign  port,  which  do  not  disturb  the  peace  and  tranquility  of  the 
country  where  the  vessel  is,  are  to  be  dealt  with  by  the  authorities  of  the  nation 
to  which  the  vessel  belongs  as  the  laws  of  that  nation  or  the  interest  of  its 
commerce  may  require. ^^ 


U.  S.  509,  516,  24  L.  Ed.  1118;  Dow  V. 
Johnson,  100  U.  S.  158,  165,  25  L.  Ed.  632. 
"See   the   title   MILITARY   LAW. 

20.  Ships  of  war  in  foreign  ports. — The 
Exchange,  7  Cranch  116,  3  L.  Ed.  287; 
Patterson  v.  Bark  Eudora,  190  U.  S.  169, 
176,  47  L.  Ed.  1002;  United  States  z/.  Wong 
Kim  Ark,  169  U.  S.  649,  684,  42  L.  Ed. 
890;  The  Santissima  Trinidad,  7  Wheat. 
283,    5    L.    Ed.    454. 

"A  public  armed  ship,  in  the  service  of 
a  foreign  sovereign,  with  whom  the  gov- 
ernment of  the  United  States  is  at  peace, 
and  having  entered  an  American  port 
open  for  her  reception,  on  the  terms  on 
which  ships  of  war  are  generally  per- 
mitted to  enter  the  ports  of  a  friendly 
power,  must  be  considered  as  having 
come  into  the  American  territory,  under 
an  implied  promise,  that  while  necessarily 
within  it,  and  demeaning  herself  in  a 
friendly  manner,  she  should  be  exempt 
from  the  jurisdiction  of  the  country." 
United  States  v.  Wong  Kim  Ark,  169  U. 
S.  649,  684,  42  L-  Ed.  890;  The  Exchange, 
7   Cranch   116,  137,   139,   147,   3    L.    Ed.   287. 

Prize  ships  or  goods  captured  in  viola- 
tion of  neutrality. — The  exemption  of  for- 
eign public  ships,  coming  into  our  waters, 
vinder  an  express  or  implied  license  from 
the  local  jurisdiction,  does  not  extend  to 
their  prize  ships  or  goods,  captured  in 
violation  of  our  neutrality.  The  Santis- 
sima Trinidad,  7  Wheat.  283,  5  L.  Ed.  454. 

21.  Withdrawal  of  consent. — The  San- 
tissima Trinidad,  7  Wheat.  283,  352,  5  L. 
Ed.   454. 

22.  Ambassadors  and  ministers. — The 
Exchange,  7  Cranch  116,  3  L.  Ed.  287; 
Dupont   V.   Pichon,   4   Dall.   321,    1    L.    Ed. 


851;  Tucker  v.  Alexandroff,  183  U.  S.  424, 
432,  46  L.  Ed.  264;  United  States  7;.  Wong 
Kim  Ark,  169  U.  S.  649,  684,  42  L.  Ed.  890. 
See  the  title  AMBASSADORS  AND 
CONSULS,  vol.   1,  p.   270,  et   seq. 

23.  Presumed  assent  of  nation  to  privi- 
lege of  minister. — The  Exchange,  7  Cranch 
116,   138,  3   L.   Ed.  287. 

24.  Merchant  vessels  in  foreign  ports 
subject  to  law  of  port. — Wildenhus's  Case, 
120  U.  S.  1,  11,  30  L.  Ed.  565;  Patterson  r/. 
Bark  Eudora,  190  U.  S.  169,  177,  47  L.  Ed. 
1002;  United  States  v.  Rodgers,  150  U.  S. 
249,  260,  37  L.  Ed.  1071  United  States  v. 
Diekelman,  92  U.  S.  520,  23  L.  Ed.  742; 
The  Exchange,  7  Cranch  116,  3  L-  Ed. 
287. 

It  is  part  of  the  law  of  civilized  nations 
that  when  a  merchant  vessel  of  one  coun- 
try enters  the  ports  of  another  for  the 
purposes  of  trade,  it  subjects  itself  to  the 
law  of  the  place  to  which  it  goes,  unless 
by  treaty  or  otherwise  the  two  countries 
have  come  to  some  different  understand- 
ing or  agreement.  Wildenhus's  Case,  120 
U.  S.  1,  11,  30  L.  Ed.  565. 

25.  General  rule  modified  by  treaties. 
—Wildenhus's  Case,  120  U.  S.  1,  11,  30  L. 
Ed.  565;  Patterson  v.  Bark  Eudora,  190 
U.   S.   169,  177,  47  L.    Ed.    1002. 

26.  General  rule  as  controlled  by  comity. 
—Wildenhus's  Case.  120  U.  S-  1,  H,  30 
L.  Ed.  565;  United  States  v.  Rodgers,  150 
U.  S.  249,  260,  37  L.  Ed.  1071;  Patterson 
V.  Bark  Eudora,  190  U.  S.  169,  177,  47  L. 
Ed.    1002. 

By  comity  it  came  to  be  generally  un- 
derstood among  civilized  nations  that  all 
matters  of  discipline  and  all  things  done 
on   board    which   affected   only   the    vessel 
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III.   Acquisition  or  Division  of  Territory. 

A.  Acquisition  of  Territory — 1.  Power  to  Acquire;. — See  the  title  Con- 
stitutional. Law,  vol.  4,  p.  96,  et  seq. 

2.  Effect  of  Acquisition — a.  As  Transferring  Jurisdiction  and  Sovereignty. 
By  cession  or  conquest,  political  jurisdiction  and  sovereignty  over  the  ter- 
ritory pass  to  the  new  sovereign.^^ 

b.  As  Transferring  Allegiance  of  Citizens  or  Subjects. — Allegiance  of  the 
inhabitants  of  ceded  or  conquered  territory  is  transferred  to  the  new  sovereign. ^"^ 

c.  Continuation  of  Existing  Laws. — As  a  general  rule,  the  laws  of  a  conquered 


or  those  belonging  to  her,  and  did  not 
involve  the  peace  or  dignity  of  the  coun- 
try, or  the  tranquility  of  the  port,  should 
be  left  by  the  local  government  .to  be 
dealt  with  by  the  authorities  of  the  na- 
tion to  which  the  vessel  belonged  as  the 
laws  of  that  nation  or  the  interests  of  its 
commerce  should  require.  But  if  crimes 
are  committed  on  board  of  a  character  to 
disturb  the  peace  and  tranquility  of  the 
country  to  which  the  vessel  has  been 
brought,  the  offenders  have  never  by 
comity  or  usage  been  entitled  to  any  ex- 
emption from  the  operation  of  the  local 
laws  for  their  punishment,  if  the  local 
tribunals  see  fit  to  assert  their  authority. 
Wildenlius's  Case,  120  U.  S.  1,  12,  30  L. 
Ed.   565.  , 

"The  principle  which  governs  the 
whole  matter  is  this:  Disorders  which 
disturb  only  the  peace  of  the  ship  or 
those  on  board  are  to  be  dealt  with  ex- 
clusively by  the  sovereignty  of  the  home 
of  the  ship,  but  those  which  disturb  the 
public  peace  may  be  suppressed,  and,  if 
need  be,  the  offenders  punished  _  by  the 
proper  authorities  of  the  local  jurisdic- 
tion. It  may  not  be  easy  at  all  tmies  to 
determine  to  which  of  the  two  jurisdic- 
tions a  particular  act  of  disorder  belongs. 
Much  will  undoubtedly  depend  on  the  at- 
tending circumstances  of  the  particular 
case,  but  all  must  concede  that  felonious 
homicide  is  a  subject  for  the  local  juris- 
diction, and  that  if  the  proper  authorities 
are  proceeding  with  the  case  in  a  regular 
way,  the  consul  has  no  right  to  interfere 
to  prevent  it."  Wildenhus's  Case,  120  U. 
S    1,  18,  30  L.  Ed.  565. 

"The  general  rule  is  that  the  country  to 
which  the  vessel  belongs  will  e.Kcrcise  ju- 
risdiction over  all  matters  affecting  the 
vessel  or  those  belonging  to  her,  without 
interference  of  the  local  government,  un- 
less they  involve  its  peace,  dignity,  or 
tranquility,  in  which  case  it  may  assert  its 
authority.  Wildenhus's  Case,  120  U.  S.  1, 
12  30  L.  Ed.  565."  United  States  v. 
Rodgers,  150  U.  S.  249,  260,  37  L.  Ed.  1071. 
Homicide  committed  on  a  vessel  in  a 
foreign  port  is  cognizable  by  the  local  au- 
thorities. Wildenhus's  Case,  120  U.  S.  1, 
11,  30  L.  Ed.  565  (construing  the  treaty 
of  March  9,  1880  between  the  United 
States  and  Belgium).  See,  also,  Patter- 
son V.  Bark  Eudora,  190  U.  S.  169,  177, 
47  L.   Ed.  1002. 

27.     As     transferring     jurisdiction      and 
sovereignty. — More    v.    Steinbach,    127    U. 


S.  70,  78,  32  L.  Ed.  51;  United  Statts  v. 
Percheman,  7  Pet.  51,  8  L.  Ed.  604; 
Leitensdorfer  v.  Webb,  20  How.  176,  15 
L.  Ed.  891;  United  States  v.  Repentigny, 
5  Wall.  211,  18  L.  Ed.  627;  Coffee  v. 
Groover,  123  U.  S.  1,  9,  31  L.  Ed.  51; 
Fleming  v.  Page,  9  How.  603,  615,  13  L. 
Ed.  276;  Hanauer  v.  Woodruff,  15  Wall. 
439,   447,   21   L.   Ed.   224. 

As  a  general  principle  of  international 
law,  a  mere  cession  of  territory  only 
operates  upon  the  sovereignty  and  juris- 
diction, including  the  right  to  the  public 
domain.  Coffee  v.  Groover,  123  U.  S.  1, 
9,   31   L.   Ed.   51. 

The  new  government  puts  itself  in  place 
of  the  former  sovereign,  and  becomes  in- 
vested with  all  his  rights  and  subject  to 
his  concomitant  obligations  to  the  in 
habitants.  Strother  v.  Lucas,  12  Pet.  410, 
435,  9  L.   Ed.   1137. 

As  regards  all  other  nations,  territory 
conquered- by  the  United  States  belongs 
to  them  exclusively  as  if  included  in  their 
established  boundaries.  The  citizens  of 
no  other  nation  have  a  right  to  enter  it 
without  permission,  nor  to  hold  inter- 
course or  trade  with  its  inhabitants. 
Fleming  v.  Page,  9  How.  603,  615,  13  L. 
Ed.  276;  Hanauer  v.  Woodruff,  15  Wall. 
439,  447,  21  E.  Ed.  224.  See,  also.  Ford  z/. 
Surget,  97  U.  S.  594,  617.  24  L.  Ed.  1018. 

Every  nation  acquiring  territory,  by 
treaty  or  otherwise,  must  hold  it  subject 
to  the  constitution  and  laws  of  its  own 
government,  and  not  according  to  those 
of  the  government  ceding  it.  Pollard  v. 
Hagan,  3   How.  212,  225,   11   L.   Ed.   565. 

By  the  treaty  which  concluded  the  war 
of  our  revolution,  Great  Britain  relinquished 
all  claim,  not  only  to  the  government,  but 
to  the  "propriety  and  territorial  rights  of 
the  United  States,"  whose  boundaries 
were  fixed  in  the  second  article.  By  this 
treaty,  the  powers  of  government,  and 
the  right  to  soil,  which  had  previously 
been  in  Great  Britain,  passed  definit-^ly  to 
these  states.  Johnson  v.  Mcintosh,  8 
Wheat.    543,   584,   5   L.    Ed.   681. 

28.  Transfer  of  allegiance. — Coffee  v. 
Groover.  123  U.  S.  1,  9.  31  L.  Ed.  51; 
United  States  v.  Repentigny,  5  Wall.  211, 
18  L.  Ed.  627;  Leitensdorfer  v.  Webb,  20 
How.    176,    15    L.    Ed.    891. 

The  conqueror  who  has  obtained  per- 
manent possession  of  the  enemy's  coun- 
trv  has  the  right  to  forbid  the  departure 
of  his  new  subjects  or  citizens  from  it, 
and,    to    exercise    his    sovereign    authority 
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or  ceded  territory  which  regulate  private  rights,  continue  in  force  after  the 
conquest  until  they  are  changed  by  the  act  of  the  conqueror.29  But,  as  a  matter 
of  course,  all  laws,  ordinances,  and  regulations  in  conflict  with  the  political 
character,  institutions,  and  constitution  of  the  new  government,  are  at  once  dis- 
placed.30  And  the  general  rule  has  no  application  to  laws  authorizing  the  aliena- 
tion of  any  portions  of  the  public  domain,  or  to  officers  charged  under  the 
former  government  with  that  power .^i 

d.  Effect  OH  Property  Rights— (1)  In  Absence  of  Treaty  Protecting  Property. 
—Where  territory  is  acquired  by  cession  or  conquest,  the  rights  of^its  citizens 
-or  subjects  with  respect  to  their  private  property  remains  unchanged,  even  in 
the  absence  of  any  treaty  stipulations  securing  them.-'^^ 


over  them.     United  States  v.  Repentigny, 
.5  Wall.  211.  260,  18  L.  Ed.  627. 

When  New  Mexico  was  conquered  by 
the  United  States,  the  allegiance  of  its 
people  was  changed,  but  their  property 
right  remained  undisturbed.  Leitensdor- 
fer  V.  Webb,  20  How.  176,  15  L.  Ed.  891. 
Refusal  to  transfer  allegiance  as  for- 
feiting property  rights. — See  post,  "Re- 
fusal of  Owner  to  Transfer  Allegiance," 
III,  A,  2,  d,  (3). 

29.  Continuation  of  existing  laws — Gen- 
eral rule. — American  Ins.  Co.  v.  Canter, 
1  Pet.  511,  7  L.  Ed.  243;  Palmer  v.  Low, 
98  U.  S.  1,  15,  25  L.  Ed.  60;  Chicago,  etc., 
R.  Co.  V.  McGlinn,  114  U.  S.  542,  29  L. 
Ed.  270;  More  v.  Steinbach,  127  U.  S. 
70,  81,  32  L.  Ed.  51;  Ely  v.  United  States, 
171  U.  S.  220,  230,  43  L.  Ed.  142;  United 
States  v.  Power,  11  How.  570,  13  L.  Ed. 
817;  Downes  v.  Bidwell,  182  U.  S.  244, 
298,  45  L.  Ed.  1088;  Dooley  v.  United 
States,  182  U.  S.  222,  231,  45  L.  Ed.  1074. 
See,  also,  League  v.  De  Young,  11  How. 
185,  13  L.  Ed.  657.  See  the  title  CON- 
STITUTIONAL LAW,  vol.  4,  p.  100. 

Laws  affecting  the  possession,  use  and 
transfer  of  property,  and  designed  to 
secure  good  order  and  peace  in  the  com- 
munity, and  promote  its  health  and  pros- 
perity, which  are  strictly  of  a  municipal 
character,  continue  in  force  until,  by  di- 
rect action  of  the  new  government,  they 
are  altered  or  repealed.  American  Ins. 
Co.  V.  Canter,  1  Pet.  511,  542,  7  L.  Ed.  243; 
Chicago,  etc.,  R.  Co.  v.  McGlinn,  114  U. 
S.  542,  546.  29  L.  Ed.  270;  Downes  v. 
Bidwell,  182  U.  S.  244,  298,  45  L-  Ed. 
1088. 

Cession  by  state  to  United  States. — This 
rule  is  applicable  to  a  cession  of  land  by 
a  state  to  the  United  States  for  the  pur- 
pose of  a  military  reservation.  Thus,  the 
Kansas  act,  requiring  a  railroad  company 
to  pay  for  cattle  killed  on  their  tracks, 
was  applicable  after  the  cession  of  land 
by  that  state  to  the  United  States  for 
militarv  purposes.  Chicago,  etc.,  R.  Co. 
V.   McGlinn,   114   U.    S.   542,  29  L.    Ed.   270. 

Continuation  of  existing  laws  in  Porto 
Rico.— See  the  title  CONSTITUTIONAL 
LAW,  vol.  4,  p.  101. 

Acquisition  of  territory  governed  by 
civil  law. — If  territory  acquired  bv  the 
United  States  is,  at  the  time  of  the  ac- 
quisition,  governed  by  the   civil  law,   such 


system  will  still  continue  in  force  after 
the  acquisition.  Holden  v  Hardy  169 
U.   S.   366,  389,  42   L.    Ed.   780. 

30.  Laws  in  conflict  with  character  of 
new  government,  etc.— Chicago,  etc  R 
Co.  V.  McGlinn,  114  U.  S.  542,  546,  29  L. 
Ed.  270;  Ortega  v.  Lara,  202  U.  S.  339.  50 
L.  Ed.  1055;  Downes  v.  Bidwell,  182  U 
S.    244,   298,   45    L.    Ed.    1088. 

Thus,  upon  a  cession  of  political  juris- 
diction and  legislative  power — and  the 
latter  is  involved  in  the  former — to  the 
United  States,  the  laws  of  the  country  in 
support  of  an  established  religion,  or 
abridging  the  freedom  of  the  press,  or  au- 
thorizing cruel  and  unusual  punishments, 
and  the  like,  would  at  once  cease  to  be  of 
obligatory  force,  without  any  declaration 
to  that  efifect;  and  the  laws  of  the  coun- 
try on  other  subjects  would  necessarily 
be  superseded  by  existing  laws  of  the  new 
government  upon  the  same  matters.  Chi- 
cago, etc.,  R.  Co.  V.  McGlinn,  114  U  S 
542,  546,  29  L.  Ed.  270;  Downes  v.  Bid- 
well,   182   U.    S.    244,   298,   45   L.    Ed.    1088. 

A  law  subjecting  American  citizens  to 
disabilities  is  abrogated  upon  conquest  of 
territory  by  the  United  States.  Fremont 
V.  United  States,  17  How.  542,  15  L  Ed 
241. 

31.  Laws  as  to  alienation  of  public 
lands. — More  v.  Steinbach,  127  U  S  70 
81,  32  L.   Ed.  51. 

No  proceedings  afifecting  the  rights  of 
the  new  sovereign  over  public  property 
can  be  taken  except  in  pursuance  of  his 
authority  on  the  subject.  More  v.  Stein- 
bach,   ]'?7   U.    S.    70,    81,   32    L.    Ed.    51. 

32.  Property  rights  protected  without 
treaty.— United  States  v.  Castillero,  2 
Black  17,  366,  17  L.  Ed.  360;  Beard  v. 
Federy,  3  Wall.  478,  491,  18  L.  Ed.  88; 
Ainsa  v.  New  Mexico,  etc.,  R.  Co.,  175  U 
S.  76,  83,  44  L.  Ed.  78;  Cessna  v.  United 
States.  169  U.  S.  165,  186,  42  L.  Ed.  702; 
United  States  v.  Percheman,  7  Pet.  51,  8 
L.  Ed.  604;  United  States  v.  Chaves,  159 
U.  S.  452,  457,  40  L.  Ed.  215;  Kinkead  v. 
United  States,  150  U.  S.  483,  499,  37  L. 
Ed.  1152;  Delassus  v.  United  States,  9 
Pet.  117.  9  L.  Ed.  71;  New  Orleans  r. 
United  States,  10  Pet.  662,  721,  9  L.  Ed. 
573;  Mitchel  v.  United  States,  9  Pet.  711, 
9  L.  Ed.  283;  Smith  v.  United  States,  10 
Pet.  326,  9  L.  Ed.  442;  Strother  v.  Lucas. 
12  Pet.  410,  9  L.   Ed.   1137;  Rhode  Island 
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(2)  Under  Treaty  Protecting  Property. — It  is  usual,  however,  for  the  treaty 
of  cession  or  peace  to  stipulate  for  the  security  of  private  property.^^  The  term 
"property,"  as  used  in  a  treaty  securing  property  rights  as  applied  to  lands, 
comprehends  every  species  of  title,  inchoate  or  complete;  it  embraces  those  rights 


V.  Massachusetts,  12  Pet.  657,  748,  9  L. 
Ed.  1233;  Pollard  v.  Kibbe,  14  Pet.  353, 
376,  10  L.  Ed.  490;  Martin  v.  Waddell,  16 
Pet.  367,  409,  10  L.  Ed.  997;  Doe  v. 
Eslava,  9  How.  421,  445,  13  L.  Ed.  200; 
United  States  v.  Arredondo,  6  Pet.  691,  8 
L.  Ed.  547;  Leitensdorfer  v.  Webb,  20 
How.  176,  15  L.  Ed.  891;  Interstate  Land 
Co.  V.  Maxwell  Land  Grant  Co.,  139  U. 
S.  569,  588,  35  L-  Ed.  278;  United  States 
V.  Moreno,  1  Wall.  400,  17  L.  Ed.  633; 
United  States  v.  Repentigny,  5  Wall.  211, 
18  L.  Ed.  627;  Hornsby  v.  United  States, 
10  Wall.  224,  242,  19  L.  Ed.  900;  Browns- 
ville V.  Cavazos,  100  U.  S.  138,  25  L.  Ed. 
574;  De  la  Croix  v.  Chamberlain,  12 
Wheat.  599,  6  L.  Ed.  741;  Astiazaran  v. 
Santa  Rita,  etc.,  Min.  Co.,  148  U.  S.  80,  37 
L.  Ed.  376;  Stoneroad  v.  Stoneroad,  158 
U.  S.  240,  39  L.  Ed.  966;  Rio  Arriba 
Land,  etc.,  Co.  v.  United  States,  167  U. 
S.  298,  42  L.  Ed.  175;  Shively  v.  Bowlby, 
152  U.  S.  1,  57,  38  L.  Ed.  331;  California 
Powder  Works  v.  Davis,  151  U.  S.  389, 
394,  38  L.  Ed.  206;  Knight  v.  United 
States  Land  Ass'n,  142  U.  S.  161,  183,  35 
L.  Ed.  974;  Soulard  v.  United  States,  4 
Pet.  511,  7  L.  Ed.  938;  More  v.  Steinbach, 
127  U.  S.  70,  78,  32  L.  Ed.  51;  Jones  v. 
McMasters,  20  How.  8,  15  L.  Ed.  805; 
Coflfee  V.  Groover,  123  U.  S.  1,  9,  31  L. 
Ed.  51;  Mutual  Assur.  Society  v.  Watts, 
1  Wheat.  279,  4  L.  Ed.  91;  American  Ins. 
Co.  V.  Canter.  1  Pet.  511,  7  L.  Ed.  243; 
Langdeau  v.  Hanes,  21  Wall.  521,  22  L. 
Ed.  606;  Tameling  v.  United  States  Free- 
hold, etc.,  Co.,  93  U.  S.  644,  661,  23  L. 
Ed.  998;  Airhart  v.  Massieu,  98  U.  S.  491, 
497,  25  L.  Ed.  213;  Dauterive  v.  United 
States,  101  U.  S.  700,  706,  25  L.  Ed.  869; 
United  States  v.  Wiggins,  14  Pet.  334,  10 
L.  Ed.  481;  Chicago,  etc.,  R.  Co.  v.  Mc- 
Glinn,  114  U.  S.  542,  546,  29  L.  Ed.  270; 
Bryan  v.  Kennett,  113  U.  S.  179,  192,  28 
L.  Ed.  908;  Crespin  v.  United  States,  168 
U.  S.  208,  213,  42  L.  Ed.  438;  Downes  v. 
Bidwell,  182  U.  S.  244,  367,  45  L.  Ed.  1088; 
Henderson  v.  Pointdexter,  12  Wheat.  530, 
6  L.  Ed.  718;  Johnson  v.  Mcintosh,  8 
Wheat.  543,  5  L.  Ed.  681;  United  States 
V.  Huckabee.  16  Wall.  414,  434,  21  L.  Ed. 
457;  United  States  v.  Clarke.  8  Pet.  436, 
8  L.  Ed.  1001.  See  the  title  CONSTITU- 
TIONAL LAW,  vol.   4,  p.   100,  et  seq. 

When  New  Mexico  was  conquered  by 
the  United  States,  it  was  only  the  allegi- 
ance of  the  people  that  was  changed;  their 
relation  to  each  other,  and  their  rights  of 
property,  remained  undisturbed.  Leitens- 
dorfer V.  Webb,  20  How.  176,  15  L.  Ed. 
891. 

Neither  the  law  of  nations,  nor  the 
faith  of  the  United  States,  would  justify 
the  legislature  in  authorizing  the  annul- 
ment  of  pre-existing  titles,   which   might, 


consequently,  be  asserted  in  the  ordinary 
courts  of  the  country,  against  any  grantee 
of  the  American  government.  United 
States  V.  Clarke,  8  Pet.  436,  445,  8  L. 
Ed.    1001. 

By  the  constitution  of  Tamaulipas,  one 
of  the  states  of  Mexico,  in  force  in  1826.. 
the  land  of  an  individual  could  not  be 
expropriated — that  is,  divested  of  its 
private  character — for  an  object  of  com- 
mon recognized  utility,  without  previous 
compensation,  the  amount  of  which  couU^ 
be  estimated  only  by  arbiters  appointed 
by  him  and  the  state.  If  such  compensa- 
tion was  not  made,  though  the  failure  to 
make  it  was  caused  by  his  refusal  to  ap- 
point an  arbiter,  his  title  was  not  di- 
vested, and  he  and  his  grantees  could  re- 
cover the  land  after  the  jurisdiction  over 
the  country  had  been  transferred  by  the 
treaty  of  Guadalupe  Hidalgo.  Browns- 
ville V.  Cavazos,  100  U.  S.  138,  25  L.  Ed. 
574. 

Lands  dedicated  to  the  city  of  New  Or- 
leans for  the  use  of  a  city  quay,  the  dedi 
cation  having  been  made  prior  to  the  ces- 
sion of  Louisiana  to  the  United  States, 
were  held  to  belong  to  the  city  of  New 
Orleans  and  not  to  the  United  States. 
New  Orleans  v.  United  States,  10  Pet. 
662,  9  L.  Ed.  573. 

The  retrocession  of  Louisiana  to  France 
by  the  Western  Company,  did  not  abro- 
gate the  rights  which  had  been  acquired 
tmder  it.  All  the  grants  to  individuals 
made  by  the  company,  were  respected: 
and  there  is  no  act  by  the  French  gov- 
ernment, from  the  foundation  of  the  city, 
to  the  transfer  of  the  country''  in  1769,  to 
Spain,  which  shows  that  this  dedicatior 
was  not  as  much  respected  and  sanctioned 
by  the  king,  as  were  the  grants  to  private 
citizens.  New  Orleans  f.  United  States, 
10  Pet.  662,  721,  9  L.   Ed.   573. 

33.  Protection  of  property  rights  by 
treaty. — Soulard  v.  United  States,  4  Pet. 
511,  7  L.  Ed.  938;  Bryan  v.  Kennett,  113 
U.    S.    179,   192,   28    L.    Ed.   908. 

The  treaty  ceding  Louisiana  to  the 
United  States  secured  the  rights  of  prop- 
erty to  the  inhabitants  of  that  territory. 
Hornsby  v.  United  States,  10  Wall.  224, 
241,  19  L.  Ed.  900;  Soulard  v.  United 
States.  4  Pet.  511,  7  L.  Ed.  938;  Dauterive 
V.  United  States,  101  U.  S.  700,  706,  25  L. 
Ed.  869;  Bryan  v.  Kennett,  113  U.  S.  179, 
192,  28  L.  Ed.  908;  Delassus  v.  United 
States,  9  Pet.  117,  9  L-  Ed.  71;  Smith  v. 
United  States.  10  Pet.  326,  9  L.  Ed.  442,' 
Trenier  v.  Stewart.  101  U.  S-  797,  25  L. 
Ed.  1021;  New  Orleans  v.  United  States,. 
10  Pet.  662.  9  L.  Ed.  573;  Strother  v. 
Lucas.  12  Pet.  410,  9  L.  Ed.  1137;  Pollard 
V.  Kibbe,  14  Pet.   353,  376,  10   L.   Ed.   490; 
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which  He  in  contract,  and  those  which  are  executory,  as  well  as  those  which  are 
executed.^'* 

(3)  Refusal  of  Owner  to  Transfer  Allegiance. — On  a  conquest  by  one  nation 
of  another,  and  the  subsequent  surrender  of  the  soil  and  change  of  sovereignty, 
those  of  the  former  inhabitants  who  do  not  remain  and  become  citizens  of  the 
victorious  sovereign,  but,  on  the  contrary,  adhere  to  their  old  allegiance  and 
continue  in  the  service  of  the  vanquished  sovereign,  deprive  themselves  of  pro- 
tection or  security  to  their  property  except  so  far  as  it  may  be  secured  by 
treaty.2^ 

e.   Termination  of  Pozvcrs  of  Former  Government. — The  power  to  grant  land 


Dent  V.  Emmeger,  14  Wall.  308,  20  L. 
Eel.  838. 

Titles  in  fee  simple  which  were  com- 
plete when  the  jurisdiction  of  the  province 
of  Louisiana  was  transferred  to  the  United 
States  needed  no  confirmation,  as  they  are 
fully  protected  by  the  treaty  of  cession. 
Dauterive  v.  United  States,  101  U.  S.  700, 
706,  25  L.  Ed.  869,  citing  United  States 
V.  Percheman,  7  Pet.  51,  88,  8  L.  Ed.  604; 
United  States  v.  Wiggins,  14  Pet.  334, 
349,   10  L.   Ed.   481. 

The  treaty  ceding  Florida  to  the  United 
States  provided  for  the  protection  of  the 
property  rights  in  that  territory.  United 
States  V.  Percheman,  7  Pet.  51,  8  L.  Ed. 
604;  Ainsa  v.  New  Mexico,  etc.,  R.  Co., 
175   U.   S.   76,  82,  44  L.   Ed.  78. 

The  treaty  of  Guadalupe  Hidalgo, 
ceding  California  to  the  United  States, 
protected  all  rights  of  property  in  that 
territory  emanating  from  the  Mexican 
government  previous  to  the  treaty.  Knight 
V.  United  States  Land  Ass'n,  142  U.  S. 
161,  183,  35  L.  Ed.  974;  Beard  v.  Federy, 
3  Wall.  478,  18  L.  Ed.  88;  Astiazaran  v. 
Santa  Rita,  etc.,  Min.  Co.,  148  U.  S.  80, 
37  L.  Ed.  376;  United  States  v.  Moreno, 
1  Wall.  400,  17  L.  Ed.  633;  California 
Powder  Works  v.  Davis,  151  U.  S.  389, 
394,  38  L.  Ed.  206;  Ainsa  v.  United  States, 
161   U.    S.    208,   220,  40    L-    Ed.    673. 

By  article  8  of  the  treaty  of  Guadalupe 
Hidalgo,  and  article  5  of  the  Gadsden 
treaty,  the  property  of  Mexicans,  within 
the  territory  ceded  by  Mexico  to  the 
United  States,  was  to  be  "inviolably  re- 
spected," and  they  and  their  heirs  and 
grantees  were  "to  enjoy,  with  respect  to 
it,  guaranties  equally  ample  as  if  the  same 
belonged  to  citizens  of  the  United  States." 
Astiazaran  v.  Santa  Rita,  etc.,  Min.  Co., 
148  U.   S.  80,  37  L.  Ed.   376. 

Treaty  ceding  northwest  territory. — 
The  state  of  Virginia,  which,  prior  to  the 
revolution,  asserted  title  to  the  North- 
west Territory,  always  respected  the  pos- 
sessions and  titles  of  the  French  and 
Canadian  inhabitants  who  had  declared 
themselves  her  citizens;  and  when  she 
ceded  the  territory  to  the  United  States 
in  1783,  she  stipulated  by  the  express 
terms  of  her  grant  for  their  confirmation; 
and  the  United  States,  in  1784,  in  accept- 
ing the  grant  with  this  provision,  bound 
themselves  f^  oerform  the  stipulation. 
Langdeau  v.  Hanes,  21  Wall.  521,  22  L. 
Ed.  606. 


The  duty  of  the  United  States  under 
the  cession  and  acceptance  and  by  the 
principles  of  public  law,  was  to  give  to 
such  inhabitants  such  further  assurance 
as  would  enable  them  to  enjoy  undis- 
turbed _  possession  and  to  assert  their 
rights  judicially  to  their  property,  as  com- 
pletely as  if  their  titles  were  derived  from 
the  United  States.  Langdeau  v.  Hanes, 
21   Wall.    521,  22   L.   Ed.   606. 

The  United  States  confirmed,  or  pro- 
vided for  the  confirmation  of  these  exist- 
ing rights  by  resolutions  and  acts  of  con- 
gress, in  1788,  1804,  and  1807.  The  pat- 
ents which  the  act  of  1807  authorized  did 
not  convey  the  title.  Langdeau  v.  Hanes, 
21  Wall.  521,  22  L.  Ed.  606. 

34.  Meaning  of  treaty  securing  "prop- 
erty" rights.— Smith  v.  United  States,  10 
Pet.  326.  9  L.  Ed.  442;  Soulard  v.  United 
States,  4  Pet.  511,  7  L.  Ed.  938;  Hornsby 
V.  United  States,  10  Wall.  224,  242,  19  L. 
Ed.  900;  Bryan  v.  Kennett,  113  U.  S.  179, 
192,  28  L.  Ed.  908;  Strother  v.  Lucas,  12 
Pet.  410,  9  L.  Ed.  1137. 

As  to  proceedings  to  determine  prop- 
erty rights  of  claimants  under  Spanish  or 
Mexican  land  grants,  see  the  title  PUB- 
LIC LANDS. 

35.  Refusal  of  property  owners  to  trans- 
fer allegiance. — United  States  v.  Repen- 
tigny,    5   Wall.    211,    18    L.    Ed.    627. 

"Hence,  where,  on  such  a  conquest, 
treaty  provided  that  the  former  inhabi- 
tants who  wished  to  adhere  in  allegiance 
to  their  vanquished  sovereign,  might  sell 
their  property,  provided  they  sold  it  to  a 
certain  class  of  persons  and  within  a  time 
named,  the  property,  if  not  so  sold,  be- 
came abandoned  to  the  conqueror." 
United  States  v.  Repentigny,  5  Wall.  211, 
18  L.  Ed.  627. 

Where  a  British  Canadian  subject  has 
conveyed  to  a  citizen  of  the  United  States, 
lands  in  what  are  now  the  United  States, 
which  lands  such  subject  holds  under  a 
grant  made  to  a  French  ancestor  by  the 
King  of  France  in  1750  before  Canada 
passed  to  Great  Britain  under  its  con- 
quest in  1760,  and  while  it  yet  was  a 
French  province,  and  embraced  that  part 
of  what  is  now  the  United  States  con- 
taining them,  the  title  is  no  longer_  a 
French,  or  English,  but  an  American  title, 
held  under  the  laws  of  the  United  States, 
and  subject  to  them.  United  States  v. 
Repentigny.   5  Wall.   211.   18   L.   Ed.   C"?. 

36.  Termination  of  power  to  grant  land 


250 


INTERNATIONAL   LAW. 


or   franchises   is  one  of  those  attributes  of  sovereignty   which   ceases  upon  the 
cession  or  conquest  of  the  territory.^^ 

f.  Duty  of  Nezv  Government  to  Right  Wrongs  of  Old. — As  a  general  rule, 
among  the  burdens  assumed  by  the  nation  receiving  the  cession  is  not  the  obli- 
gation to  right  wrongs  which  have  for  many  years  theretofore  been  persisted 
in  by  the   grantor  nation. ^^ 

B.  Division  of  Territory. — The  division  of  a  country  and  the  maintenance 
of  independent  governments  over  its  different  parts  do  not,  of  themselves,  di- 
vest the  rights  which  the  citizens  of  either  have  to  property  situate  within  the 
territory  of  the  other.^s 

IV.   De  Facto  Governments. 

As  to  de  facto  governments,  see  the  title  States. 

V.   Actions  by  or  against  Foreign  Governments. 

While  a  foreign  sovereign  may  sue  in  the  courts  of  the  United  States,^^  he 
cannot  be  sued,  nor  an  action  sustained,  therein  for  an  act  done  under  govern- 
mental authority.'*^  And  a  sovereign  cannot  be  sued  in  its  courts  without  its 
consent.^  1  The  right  of  a  citizen  of  a  foreign  government  to  sue  the  United 
States  in  the  court  of  claims  is  treated  in  another  title.'*^ 


or    franchises. — Davis    v.    Police    Jury,    9 
How.    280,   13    L.    Ed.    138. 

The  Spanish  governor  of  Louisiana 
had,  therefore,  no  right  to  grant  a  per- 
petual ferry  franchise  on  the  19th  of  Feb- 
ruary, 1801;  and,  consequently,  it  is  not 
property  which  was  protected  by  the 
treaty  between  France  and  the  United 
States.  Davis  v.  Police  Jury,  9  How.  280, 
13  L.  Ed.  138. 

37.  Duty  of  new  sovereign  to  right 
wrongs  of  old. — Cessna  v.  United  States, 
169  U.  S.  165,  187,  42  L.  Ed.  702. 

There  may  be  an 'exception  when  the 
dispossession  and  wrong  of  the  grantor 
nation  were  so  recently  before  the  ces- 
sion that  the  individuaal  may  not  have  had 
time  to  appeal  to  the  courts  or  authorities 
of  that  nation  for  redress.  In  such  a 
case,  perhaps,  the  duty  will  rest  upon  the 
grantee  nation.  Cessna  v.  United  States, 
169  U.   S.   165,   186,   42   L-   Ed.   702. 

38.  Effect  of  division  of  country  or  em- 
pire.— Jones  V.  McMasters,  20  How.  8,  21, 
15  L.  Ed.  805;  Williams  v.  Conger,  125  U. 
S.  397,  31  L.  Ed.  778;  Airhart  V.  Masseieu, 
«8  U.  S.  491,  25  L.  Ed.  213;  Terrett  v. 
Taylor,  9  Cranch  43,  3  L.  Ed.  650;  Dart- 
mouth College  V.  Woodward,  4  Wheat. 
518,   706,   4   L.    Ed.    629. 

Citizens  of  Mexico  did  not  lose  the 
right  of  disposing  of  their  Texas  lands  by 
the  division  of  the  empire.  Williams  v. 
Conger,  125  U.  S.  397,  31  L.  Ed.  778;  Air- 
hart  V.  Masseieu,  98  U.  S.  491,  25  L.  Ed. 
213. 

39.  Suits  by  foreign  sovereign. — The 
Sapphire,  11  Wall.  164,  20  L.  Ed.  127;  Wis- 
consin V.  Pelican  Ins.  Co..  127  U.  S.  265, 
290,  32  L.  Ed.  239;  The  Santissima  Trin- 
idad,  7   Wheat.   283,   352,    5   L.    Ed.   454. 

As   to   jurisdiction   of   federal    courts    of 

suits  by  foreign   state  against  citizens,  see 

the  title  COURTS,  vol.   5,  p.  861.     As  to 

suits   by   or   against   states,   see   the   titles 

^COURTS,   vol.   5,  p.   861;   STATES. 

"A    foreign    sovereign,    as    well    as    any 


other  foreign  person,  who  has  a  demand 
of  a  civil  nature  against  any  person  here, 
may  prosecute  it  in  our  courts."  The 
Sapphire,  11  Wall.  164,  167,  20  L.  Ed.  127; 
Wisconsin  v.  Pelican  Ins.  Co.,  127  U.  S. 
265,   290,   32   E-    Ed.   239. 

"The  only  cases  in  which  the  courts  of 
the  United  States  have  entertained  suits 
by  a  foreign  state  have  been  to  enforce 
demands  of  a  strictly  civil  nature.  The 
Sapphire,  11  Wall.  164,  20  L.  Ed.  127." 
Wisconsin  v.  Pelican  Ins.  Co.,  127  U.  S. 
265,  290,  32  L-    Ed.   239. 

40.  Action  against  foreign  sovereign  or 
for  acts  of  government. — Underbill  v. 
Hernandez,  168  U.  S.  250,  254,  42  L.  Ed. 
456. 

The  commander  of  revolutionary  forces 
in  a  foreign  country,  who  overthrows  the 
government  of  that  country,  cannot  be 
sued  in  the  courts  of  the  United  States 
for  acts  done  while  acting  in  the  capacity 
of  revolutionary  commander,  where,  be- 
fore the  action  is  brought,  the  govern- 
ment under  which  the  revolutionary  com- 
mander acted  was  recognized  by  the 
United  States  as  the  lawful  government. 
Underbill  v.  Hernandez,  168  U.  S.  250,  42 
L.  Ed.  456  (where  the  revolutionary  com- 
mander was  sued  by  the  plaintiff  for  his 
refusal  to  grant  a  passport  to  the  plain- 
tiff, for  imprisonment  and  detention,  and 
for  indignities  imposed  upon  him  by 
soldiers  in  the  revolutionary  army). 

41.  Suits  against  foreign  government  in 
its  own  courts. — United  States  v.  Diekel- 
man,  92  U.  S.  520,  23  L.  Ed.  742;  New 
Hampshire  v.  Louisiana,  108  U.  S.  76,  90, 
27  L.  Ed.  656;  Underbill  v.  Hernandez, 
168  U.  S.  250,  252.  42  L.  Ed.  456;  The 
Santissima  Trinidad,  7  Wheat.  283,  352,  5 
L.  Ed.  454;  Frelinghuysen  v.  Key,  110  U. 
S.  63,  28  L.   Ed.   71. 

As  to  suits  against  states,  see  the  title 
STATES.  As  to  suits  against  United 
States,    see   the   title   UNITED   STATES. 

42.  Right  of  citizens  of  foreign  nation 
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VI.  Claims  against  Foreign  Governments. 
A.  Mode  of  Proceeding. — Since,  as  a  general  rule,  a  sovereign  cannot  be 
sued  in  his  own  courts  without  his  consent,  one  nation  can  treat  with  citizens  of 
another  only  through  his  own  government.^s  Undoubtedly,  however,  one  nation 
may,  if  it  sees  fit,  demand  of  another  the  payment  of  a  debt  or  claim  owing  by 
the  latter  to  a  citizen  or  subject  of  the  former.  If  a  sovereign  assumes  the  re- 
sponsibility of  presenting  the  claim  of  one  of  his  subjects  against  another  sov- 
ereign, the  prosecution  will  be  as  one  nation  proceeds  against  another,  not  by 
suit  in  the  courts,  as  of  right,  but  by  diplomatic  negotiation,  or,  if  need  be,  by 
war.^-*      Sometimes  one  nation  will  demand   and  recover   from  another  a  lump 


to  sue  United  States  in  court  of  claims. 

—See     the     title     ABANDONED    AND 
CAPTURED  PROPERTY,  vol.  l,  p.  7. 

43.  Mode  of  treating  with  foreign  na- 
tion.— New  Hampshire  v.  Louisiana,  108 
U.  S.  76,  90,  27  L.  Ed.  656;  United  States 
V.  Diekelman,  92  U.  S.  520,  23  L-  Ed.  742; 
Frelinghuysen  v.  Key,  110  U.  S.  63, 
•28  L.  Ed.  71;  Underhill  v.  Hernandez, 
168  U.  S.  250,  252,  42  L-  Ed.  456;  The 
Santissima  Trinidad,  7  Wheat.  283,  352,  5 
L.  Ed.  454;  Comegys  v.  Vasse,  1  Pet.  193, 
.7  L.  Ed.  108;  Phelps  v.  McDonald,  99  U. 
S.  298,  304,  25  L.  Ed.  473;  Bachman  v. 
Lawson,  109  U.  S-  659,  27  L.  Ed.  1067; 
Emerson  v.  Hall,  13  Pet.  408,  10  L.  Ed. 
223. 

Every  sovereign  state  is  bound  to  re- 
spect the  independence  of  every  other 
sovereign  state,  and  the  courts  of  one 
country  will  not  sit  in  judgment  on  the 
acts  of  the  government  of  another  done 
within  its  own  territory.  Redress  of 
grievances  by  reason  of  such  acts  must 
be  obtained  through  the  means  open  to 
be  availed  of  by  sovereign  powers  as  be- 
tween themselves.  Underhill  v.  Hern- 
andez, 168  U.  S.  250,  252,  42  L.   Ed.  456. 

One  nation  treats  with  the  citizens  of 
another  only  through  their  government. 
A  sovereign  cannot  be  sued  in  his  own 
courts  without  his  consent.  His  own 
dignity,  as  well  as  the  dignity  of  the  na- 
tion he  represents,  prevents  his  appear- 
ance to  answer  a  suit  against  him  in  the 
courts  of  another  sovereignty,  except  in 
performance  of  his  obligations,  by  treaty 
or  otherwise,  voluntarily  assumed.  Hence, 
a  citizen  of  one  nation  wronged  by  the 
conduct  of  another  nation,  must  seek  re- 
dress through  his  own  government.  His 
sovereign  must  assume  the  responsibility 
of  presenting  his  claim,  or  it  need  not  be 
considered.  If  this  responsibility  is  as- 
sumed, the  claim  may  be  prosecuted  as 
one  nation  proceeds  against  another,  not 
by  suit  in  the  courts,  as  of  right,  but  by 
diplomacy,  or,  if  need  be,  by  war.  It 
rests  with  the  sovereign  against  whom  the 
demand  is  made  to  determine  for  himself 
what  he  will  do  in  respect  to  it.  He  may 
pay  or  reject  it;  he  may  submit  to  ar- 
bitration, open  his  own  courts  to  suit,  or 
consent  to  be  tried  in  the  courts  pi  an- 
other nation.  All  depends  upon  himself. 
United  States  v.  Diekelman,  92  U.  S.  520, 
524,  23  L.  Ed.  742. 


Claims  against  de  facto  government  of 
paramount  force. — "Nor  can  the  principle 
be  confined  to  lawful  or  recognized  gov- 
ernments, or  to  cases  where  redress  can 
m.anifestly  be  had  through  public  chan- 
nels. The  immunity  of  individuals  from 
suits  brought  in  foreign  tribunals  for  acts 
done  within  their  own  states,  in  the  ex- 
ercise of  governmental  authority,  whether 
as  civil  officers  or  as  military  command- 
ers, must  necessarily  extend  to  the  agents 
of  governments  ruling  by  paramount 
force  as  matter  of  fact.  Where  a  civil 
war  prevails,  that  is,  where  the  people  of 
a  country  are  divided  into  two  hostile 
parties,  who  take  up  arms  and  oppose 
one  another  by  military  force,  generally 
speaking  foreign  nations  do  not  assume 
to  judge  of  the  merits  of  the  quarrel.  If 
the  party  seeking  to  dislodge  the  existing 
government  succeeds,  and  the  independ- 
ence of  the  government  it  has  set  up  is 
recognized,  then  the  acts  of  such  govern- 
ment from  the  commencement  ofits  ex- 
istence are  regarded  as  those  of  an  in- 
dependent nation.  If  the  political  revolt 
fails  of  success,  still  if  actual  war  has 
been  waged,  acts  of  legitimate  warfare 
cannot  be  made  the  basis  of  individual 
liability.  United  States  v.  Rice,  4  Wheat. 
246,  4  L.  Ed.  562;  Fleming  v.  Page,  9 
How.  603,  13  L.  Ed.  276;  Thorington  v. 
Smith,  8  Wall.  1,  19  L.  Ed.  361;  Williams 
V.  Bruffy,  96  U.  S.  176.  24  L.  Ed.  716; 
Ford  V.  Surget.  97  U.  S.  594,  24  L.  Ed. 
1018;  Dow  V.  Johnson,  100  U.  S.  158,  25 
L.  Ed.  632."  Underhill  v.  Hernandez,  168 
U.   S.   250,  252,   42   L.   Ed.  456. 

44.  New  Hampshire  ?'.  Louisiana,  108 
U.  8.  76,  90,  27  L.  Ed.  656;  United  States 
r.  Diekelman,  92  U.  S.  520,  23  L.  Ed. 
742;  Frelinghuysen  v.  Key,  110  U.  S.  63,  28 
L.    Ed.  71. 

Claim  for  spoliations  a  perfect  obliga- 
tion.— In  case  of  a  claim  against  a  for- 
eign government  for  spoliations  the  de- 
mand is  founded  upon  the  law  of  nations, 
and  the  obligation  is  perfected  on  the  of- 
fending government.  It  is  true,  remuner- 
ation cannot  be  recovered  aeainst  the 
government  by  action  at  law.  but  if  jus- 
tice be  not  done,  the  government  of  the 
injured  citizen,  in  the  exercise  of  its  dis- 
cretion, will  protect  and  enforce  his  rights. 
Emerson  7-.  Hall,  13  Pet.  408,  412,  10  L. 
Ed.   223;   Comegys  v.  Vasse,  1  Pet.   193,  7 
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sum  for  damages  sufifered  by  citizens  of  the  former  at  the  hands  of  the  latter, 
and  will  then  make  distribution  of  the  fund  among  the  claimants  as  it  sees  fit.^^ 

B.  Proceedings  and  Award  of  International  Tribunals — 1.  Claims 
Cognizable. — The  adjustment  of  claims  of  citizens  or  subjects  of  one  nation 
against  another  is  generally  had  by  virtue  of  treaty  stipulations,  and  it  is  well 
settled  that  the  commission  has  no  authority  to  pass  on  claims  not  embraced 
within  the  treaty,*^  or  which  are  excluded  by  general  principles  of  inter- 
national law.*''' 

2.  Determination  oe  Interests  oe  Several  Claimants. — Commissions  ap- 
pointed for  the  adjustment  of  claims  by  citizens  of  one  nation  against  another. 


L.   Ed.   108.     See,  also,  Bachman  v.   Law- 
son,  109  U. -S.  659,  662,  27  L.   Ed.   1067. 

45.  Demand  of  lump  sum  for  total  dam- 
ages to  citizens. — Williams  v.  Heard,  140 
U.  S.  527,  539,  35  L.  Ed.  550;  United 
States  V.  Realty  Co.,  163  U.  S.  427,  442, 
41    L.    Ed.   215. 

46.  Claims  excluded  by  treaty. — Meade 
V.  United  States,  9  Wall.  691,  19  L.  Ed. 
687. 

The  claims  of  American  citizens  against 
Spain,  for  which  by  the  convention  (sub- 
sequently becoming  the  treaty)  of  Feb- 
ruary 22d,  1918,  the  United  States  under- 
took to  make  satisfaction  to  an  amount 
not  exceeding  $5,000,000,  were  such  claims 
as,  at  the  date  of  the  convention,  were  un- 
liquidated, and  statements  of  which  had 
been  presented  to  the  department  of  state, 
or  to  the  minister  of  the  United  States. 
And  this  was  the  only  class  that  the  com- 
missioners appointed  subsequently,  on  the 
ratification  of  the  treaty,  to  pass  upon 
claims,  had  power  to  pass  upon.  Meade 
V.  United  States,  9  Wall.  691,  19  L.  Ed. 
687. 

A  having  subsequently  to  the  appoint- 
ment of  commissioners  presented  to  them 
his  claim,  not  in  an  unliquidated  form,  but 
in  the  shape  of  a  debt  acknowledged  by 
Spain  in  a  judgment  against  it  given  by  a 
royal  junta,  or  special  judicial  tribunal  of 
that  country,  made  after  the  above  men- 
tioned notification  by  the  United  States, 
the  commissioners  properly  rejected  the 
claims  as  thus  made.  They  did  not  reject 
his  claims  in  their  unliquidated  form,  and 
as  filed  previously  to  the  convention,  in 
the  department  of  state  and  with  the 
American  minister.  Meade  v.  United 
States,  9  Wall.  691,  19  L.  Ed.  687. 

The  award  of  the  tribunal  of  the  Spanish 
government  in  favor  of  A,  made  on  the 
19th  of  May,  1820.  was  not.  in  that  form, 
included  by  the  5th  article  of  the  conven- 
tion of  February  22d,  1819,  renouncing 
certain  unliquidated  claims  then  existins:. 
Meade  v.  United  States,  9  Wall.  691,  19 
L.  Ed.  687. 

The  fact  that  before  the  said  commission 
rejected  the  claim  of  A.  in  the  form  in 
which  he  had  presented  it,  the  form, 
namely,  of  an  award  or  judgment  by  a 
Spanish  tribunal  for  a  sum  certain,  he 
requested  the  government  of  the  United 
States  to  procure  from  the   Spanish  gov- 


ernment his  original  vouchers  and  evi- 
dences of  debt,  under  a  clause  of  the  treaty 
which  obliged  the  Spanish  government  to 
furnish,  at  the  instance  of  the  said  com- 
missioners, all  such  documents  and  eluci- 
dations as  might  be  in  their  possession  for 
the  adjustment  of  the  unliquidated  claims 
provided  for  by  the  treaty,  does  not,  even 
assuming  that  it  shows  that  he  meant  to 
present  his  claims  in  an  unliquidated  form, 
show  any  cause  of  action  against  the 
United  States  over  which  the  court  of 
claims  could  exercise  jurisdiction.  Meade 
V.  United  States,  9  Wall.  691,  19  L.  Ed. 
687. 

There  having  been  no  evidence  in  a 
finding  of  the  court  of  claims  that  an  as- 
surance, which  that  court  found  as  mat- 
ter of  fact  had  been  given  by  the  minister 
of  the  United  States  at  the  court  of  Mad- 
rid, to  the  government  of  Spain,  that  a 
debt  due  by  the  last  named  government  to 
A.  would  certainly  be  paid,  if  a  treaty 
whose  ratification  had  been  suspended  was 
ratified,  and  which  treaty  was  afterwards 
ratified,  was  given  in  pursuance  of  any 
instructions  from  the  president  or  by  vir- 
tue of  any  authority  from  the  United 
States,  the  said  assurance  is  to  be  regarded 
as  having  been  given  without  authority, 
and  therefore  to  be  held  void.  Meade  v. 
United  States,  9  Wall.   691,  19  L.   Ed.  687. 

A  notification  from  the  United  States 
to  Spain  that,  unless  a  treaty  providing 
for  adjustment  of  claims  was  ratified 
within  six  months,  the  nations  would  be 
remitted  to  the  rights  existing  before  the 
commencement  of  the  negotiations,  did 
not,  by  the  nonratification  within  the  six 
months,  make  revocable  the  power  which 
citizens  of  the  United  States,  by  filing 
their  claims  with  it,  had  given  their  gov- 
ernment to  make  reclamations  against 
Spain  in  their  behalf.  Meade  v.  United 
Stales,    9   Wall.    691.    19    E.    Ed.    687. 

47.  Claims  excluded  by  international 
law.— Williams  v.  Heard,  140  U.  S-  529, 
537,  35  L.  Ed.  550;  United  States  v.  Realty 
Co.,  163  U.   S._427,  441,  41  L.  Ed.  215. 

Indirect  claims,  such  as  enhanced  pre- 
miums for  war  risks,  growing  out  of  the 
Alabama  claims,  were  held  not  to  be  a 
proper  subject  of  an  award  for  damages 
between  nations.  Williams  7'.  Heard,  140 
U.  S.  5'?9,  537,  35  L.  Ed.  550;  United  States 
7'.  Realty  Co.,  163  U.  S.  427,  441,  41  L. 
Ed.  215. 
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do  not,  as  a  general  rule,  go  further  than  pass  on  the  validity  of  the  claim,  and 
conflicts  between  the  different  claimants  as  to  their  interest  in  the  sum  awarded 
are  left  to  the  tribunals  of  the  nation  in  whose  favor  the  award  is  made.*^ 

3.  Conclusiveness  of  Award — a.  General  Rules. — The  judgment  of  a  com- 
mission appointed  by  two  nations  to  adjust  the  claims  of  citizens  of  one  against 
the  other,  are  conclusive  and  final,  and  binding  upon  the  parties  as  a  decree  of 
a  competent  tribunal.^ ^  Thus,  a  decision  as  to  the  validity  of  a  claim,^^  as 
to  the  amount  to  be  paid,-^!  or  a  decision  rejecting  a  claim,-'^^  cannot  be  reviewed. 

b.  Award  Procured  by  Fraud. — Although  the  treaty  providing  for  the  ad- 
justment of  claims  of  citizens  of  one  government  against  another  provides  that 
the  award  of  the' commission  shall  be  final  and  conclusive,  yet  if  it  appears  that 
the  commission  has  been  imposed  upon  by  the  fraud  of  the  claimants,  the 
government  in  whose  favor  the  award  is  made  may  withhold  it  from  the  claim- 
ants, and  take  the  proper  steps  for  a  resubmission  of  the  claim.-'^^ 


48.  Determination  as  to  interest  of  dif- 
ferent claimants. — Gill  v.  Oliver,  11  How. 
529,  550,  13  L.  Ed.  799;  Comegys  v.  Vasse, 
1  Pet.  193,  212,  7  L-  Ed.  108;  Prevail  v. 
Bache,  14  Pet.  95,  10  L.  Ed.  369;  Sheppard 
V.  Taylor,  5  Pet.  675,  710,  8  L.  Ed.  269; 
Judson  V.  Corcoran,  17  How.  612,  15  L. 
Ed.  231;  Garland  v.  Wynn,  20  How.  6,  8, 
15  L.  Ed.  801;  Turner  v.  Sawyer,  150  U. 
S.  578,  587,  37  L-  Ed.  1189;  Lindsey  v. 
Hawes,  2  Black  554,  558,  17  L.  Ed.  265; 
Phelps  v.  McDonald,  99  U.  S.  298,  307,  25 
Iv.  Ed.  473;  Williams  v.  Heard,  140  U.  S. 
529,   539,  35   L-   Ed.   550. 

After  the  validity  and  amount  of  the 
claim  has  been  ascertained  by  the  award 
of  the  commissioners,  the  rights  of  the 
claimant  to  the  fund,  which  has  passed 
into  his  hands,  and  those  of  others,  are 
left  to  the  ordinary  course  of  judicial  pro- 
ceedings, in  the  established  courts  of  jus- 
tice. Comegys  v.  Vasse,  1  Pet.  193,  7  L. 
Ed.  108. 

This  rule  was  held  to  be  applicable  to 
the  decision  of  the  commissioners  of  the 
Alabama  claims,  Williams  v.  Heard,  140 
U.  S.  529,  539,  35  L.  Ed.  550;  to  the 
decision  of  the  commissioners  under  the 
treaty  with  Spain  of  1819,  Comegys  v. 
Vasse,  1  Pet.  193,  7  L-  Ed.  108;  and  to  the 
decision  of  the  commissioners  under  the 
treaty  with  France  of  July  4,  1831,  Prevail 
v:  Bache,  14  Pet.  95,  10  L.  Ed.  369. 

49.  Conclusiveness  and  finality  of  de- 
cision.— Conieg3^s  v.  Vasse,  1  Pet.  193,  7 
L.  Ed.  108;  Williams  v.  Heard,  140  U.  S. 
529,    539,   35    L.    Ed.   550. 

50.  Decision  as  to  validity  of  claim. — 
Williams  v.  Heard,  140  U.  S-  529,  539,  35 
L.   Ed.  550. 

51.  Decision  as  to  amount  to  be  paid. — 
Williams  v.  Heard,  140  U.  S.  529,  539,  35 
L.   Ed.  550. 

52.  Decision  rejecting  claims. — Come- 
gys V.  Vasse,  1  Pet.  193,  7  L.   Ed.  108. 

53.  Award  procured  by  fraud  of  claim- 
ants.— Frelinghuysen  v.  Kev,  110  U.  S. 
63,  28  E.  Ed.  71;  La  Abra  Silver  Min.  Co. 
V.  United  States,  175  U.  S.  423,  44  L.  Ed. 
223;  United  States  v.  Blaine,  139  U.  S. 
306,  321,   35   L.    Ed.   183. 

The  presentation  by  a  citizen  of  a  fraud- 
ulent   claim    cr    false    testimony    for    ref- 


erence to  the  commission  was  an  impo- 
sition on  his  own  government,  and  if 
that  government  afterwards  discovered 
that  it  had  in  this  way  been  made  an  in- 
strument of  wrong  towards  a  friendly 
power,  it  would  be  not  only  its  right  but 
its  duty  to  repudiate  the  act  and  make  rep- 
aration as  far  as  possible  for  the  conse- 
quences of  its  neglect,  if  any  there  had 
been.  Prelinghuysen  v.  Key,  110  U.  S.  63, 
28   L.  Ed.  71. 

Where  the  award  made  by  the  inttr- 
national  commission  is  procured  by  false 
evidence  on  the  part  of  the  claimants,  it 
will  be  set  aside,  although  the  treaty  pro- 
viding for  the  adjustment  of  the  claims 
provides  that  it  shall  be  final.  La  Abra 
Silver  Min.  Co.  v.  United  States,  175  U. 
S.   423,   44  L.   Ed.   223. 

Pending  a  claim  of  fraud,  the  award 
may  be  withheld  from  the  claimants,  al- 
though the  treaty  provides  that  it  shall  be 
final,  and  where  the  act  of  congress  pro- 
vides for  withholding  it,  mandamus  will 
lie  against  the  secretary  of  state  to  com- 
pel its  payment.  United  States  v.  Blaine, 
139  U.  S.  306,  35  L.  Ed.  183. 

"International  arbitration  must  always 
proceed  on  the  highest  principles  of  na- 
tional honor  and  integrity.  Claims  pre- 
sented and  evidence  submitted  to  such  a 
tribunal  must  necessarily  bear  the  impress 
of  the  entire  good  faith  of  the  government 
from  which  they  come,  and  it  is  not  to 
be  presumed  that  any  government  will  for 
a  moment  allow  itself  knowingly  to  be 
made  the  instrument  of  wrong  in  any 
such  proceeding.  No  technical  rules  of 
pleading,  as  applied  in  municipal  courts, 
ought  ever  to  be  allowed  to  stand  in  the 
way  of  the  national  power  to  do  what  is 
right  under  all  the  circumstances.  Every 
citizen  who  asks  the  intervention  of  his 
own  government  against  another  for  the 
redress  of  his  personal  grievances  must 
necessarily  subject  himself  and  his  claim 
to  these  requirements  of  international 
comity."  Prelinghuysen  v.  Key,  110  U.  S. 
63,  28  L.  Ed.  71;  United  States  v.  Blaine, 
139  U.  S.  306.  322,  35  L.   Ed.  183. 

Under  the  convention  of  July  4,  1868, 
between  the  United  States  and  Mexico, 
awards   made   by   the   commission,   though 
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4.  Title;  and  Rights  to  Fund  Awarded — a.  Persons  Entitled  to  Share  m 
Fund. — Citizens  of  one  nation  are  not  entitled  to  share  in  an  award  made  against 
their  nation  in  favor  of  citizens  of  another.^^  As  a  general  rule,  the  interests  of 
claimants  may  be  assigned,^^  pass  by  abandonment  to  the  underwriters  of  the  prop- 
erty for  which  the  claim  is  made,^*^  and  pass  to  the  assignees  of  a  bankrupt,  who 
owns  such  claims,  at  the  time  of  the  bankruptcy.^'^     Claims  of  citizens  of  the 


made  final  by  the  convention,  may  be  re- 
tried and  the  money  awarded  by  the  com- 
mission withheld,  in  order  for  the  govern- 
ments to  determine  whether  fraud  has 
been  perpetrated  upon  them  by  the  claim- 
ants. Frelinghuysen  v.  Key,  110  U.  S.  63, 
28  h.  Ed.  71;  La  Abra  Silver  Min.  Co.  v. 
United  States,  175  U.  S.  423,  44  L.  Ed. 
22:5. 

The  first  section  of  the  act  of  1878  au- 
thorizes and  requires  the  secretary  of 
state  to  receive  the  moneys  paid  by  Mex- 
ico under  the  convention,  and  to  distrib- 
ute them  among  the  several  claimants, 
but  it  manifests  no  disposition  on  the 
part  of  congress  to  encroach  on  the  power 
of  the  president  and  senate  to  conclude 
another  with  Mexico  in  respect  to  any 
or  even  all  the  claims  allowed  by  the 
commissinn,  if  in  their  opinion  the  hoinor 
of  the  United  States  should  demand  it.  At 
most,  it  only  provides  for  receiving  and 
distributing  the  sums  paid  without  a  pro- 
test or  reservation,  such  as,  in  the  opinion 
of  the  president,  is  entitled  to  further 
consideration.  It  does  not  undertake  to 
set  any  new  limits  on  the  powers  of  the 
executive.  Frelinghuysen  v.  Key,  110  U. 
S.    63,    28    L.    Ed.    71. 

As  to  international  arbitration,  in  gen- 
eral, see  the  title  ARBITRATION  AND 
AWARD,   vol.    1,   pp.    470,   471. 

54.  Claims  by  citizen  against  his  own 
nation.— Burthe  v.  Denis,  133  U.  S.  514, 
521,  33   L.    Ed.   768. 

The  executor  of  a  subject  of  France 
presented  to  the  claims  convention  of  1880 
with  France  a  claim  of  decedent's  estate 
for  injury  or  loss  sustained  by  the  forces 
of  the  United  States  during  the  war.  The 
commission  allowed  the  claim,  and  upon  a 
settlement  of  the  executor's  accounts  it 
appeared  that  some  of  the  legatees  were 
citizens  of  France  and  others  citizens  of 
the  United  States.  It  was  held  that  the 
French  legatees  were  entitled  to  the  whole 
award,  as  the  commission  had  no  au- 
thority to  consider  any  claim  against  the 
government  of  either  the  United  States 
or  France,  except  as  held,  both  at  the  time 
of  their  presentation  and  of  judgment 
thereon,  by  citizens  of  the  other  country. 
Burthe  v.  Denis,  133  U.  S.  514,  521,  33  L. 
Ed.   768. 

55.  Assignment  of  claims. — Comegys  v. 
Vasse,  1  Pet.  193,  7  L.  Ed.  108;  Lewis  v. 
Bell,  17  How.  616,  15  L.  Ed.  203;  Judson 
V.  Corcoran,  17  How.  612,  614,  15  L.  Ed. 
231. 

The  right  to  idemnity  for  an  unjust 
capture,  whether  against  the  captors  or 
the   sovereign;  whether  remediable  in  his 


own  courts,  or  by  his  own  extraordinary 
interposition  and  grants  upon  private  pe- 
tition, or  upon  public  negotation,  is  a 
right  attached  to  the  ownership  of  the 
property  itself,  and  passes,  by  cession, 
to  the  use  of  the  ultimate  sufferer;  and  is 
afterwards  assignable  by  the  person  to- 
whom  it  had  been  ceded.  Comegys  v, 
Vasse,  1   Pet.   193,   7   L.   Ed.   108. 

Where  a  claimant  upon  the  government 
of  Brazil  assigned  his  claim  to  a  creditor 
soon  after  the  transaction  occurred  which 
gave  rise  to  the  claim,  and  the  assign- 
ment appeared  to  have  been  made  upon 
good  consideration,  the  assignee  was  en- 
titled to  receive  the  proceeds  of  the  awart! 
of  the  commissioners.  The  assignee  took 
measures,  immediately  after  the  assign- 
ment, to  protect  his  right.  Lewis  v.  Bell, 
17    How.    616,    15    L.    Ed.    203. 

Where  a  prior  assignee  of  a  claim  against 
Mexico  gave  no  information  of  the  assign- 
ment until  a  subsequent  assignee  had  pros- 
ecvited  the  claim  before  the  commissioners, 
and  obtained  an  award  in  his  favor,  the 
equities  of  these  parties  were  equal  and 
the  possessor  of  the  legal  title  ought  to 
retain  the  fund.  Judson  v.  Corcoran,  17 
How.  612,  15  L.  Ed.  231. 

Certificates  were  issued  by  the  treasury 
department,  under  a  treaty  with  Mexico, 
which  were  payable  to  a  claimant  or  his 
assigns  upon  presentation  at  the  depart- 
ment. These  certificates  being  legally  as- 
signable under  an  act  of  congress,  an  en- 
dorsement in  blank  by  the  original  payee 
was  always  considered  sufficient  evidence 
of  title  in  the  holder  to  enable  him  to  re- 
ceive the  amount  of  the  certificate  when 
presented  to  the  treasury  department  for 
payment.  The  possession  of  them  with  a 
blank  endorsement  is  prima  facie  evidence 
of  ownership.  Baldwin  v.  Ely,  9  How. 
580.  13  L.  Ed.  266. 

Where  a  comnlainant  in  chancery  al- 
leged that  they  had  been  purloined  from 
him,  and  the  defendant  alleojed  that  he  had 
received  them  from  a  third  person  in  the 
regular  course  of  business,  the  claim  of 
the  complainant,  who  furnished  no  proof 
that  they  had  been  purloined,  to  have  them 
restored  to  him  uncnnditionaH-".  c^nlrl  n'-'t 
be  maintained.  Baldwin  v.  Ely,  9  How. 
580.   13   L.   Ed.  266. 

56.  Claim  as  passing  to  underwriters. — 
Comegys  v.  Vasse,  1  Pet.  193,  7  L.  Ed. 
108. 

57.  Claims  as  passing  to  assignee  in 
bankruptcy. — Comegys  v.  Vasse,  1  Pet. 
193,  7  L.  Ed.  108;  Emerson  v.  Hall,  13 
Pet.   408,  413,  10  L.   Ed.  223. 

As   to   claims   against   a   government   as 
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United  States  for  spoliations  committed  by  French  cruisers,  known  as  the 
French  spoliation  claims,  being  claims  founded  upon  grace  rather  than  upon 
right,  may  be  made  recoverable  only  by  the  next  of  kin  of  the  original  sufferers,, 
and  congress  has  so  provided. ^s  "Next  of  kin,"  as  used  in  the  act  of  congress', 
means  next  of  kin  according  to  the  statutes  of  distribution  of  the  respective 
states  of   the  domicile  of  the  original  sufferers.^^ 

b.  Award  of  Alabama  Claims  Comnvission. — While  no  individual  claimant 
had,  as  a  matter  of  strict  legal  or  equitable  right,  any  lien  upon  the  fund 
awarded  by  the  Alabama  claims  commission,  and  congress  was  not  under  any 
legal  or  equitable  obligation  to  pay  any  claim  out  of  the  proceeds  of  that  fund,*^** 
yet  congress  had  power  to  provide  for  their  payment.^  ^ 


passing  to  assignee  in  bankruptcy  and 
rights  of  creditors  where  the  claim  is 
omitted  from  schedule,  see  the  title 
BANKRUPTCY,  vol.  2,  pp.  847,  848,  890, 
899. 

58.  French  spoliation  claims  recoverable 
only  by  next  of  kin  of  original  sufferers. 
— Blagge  V.  Balch,  163  U.  S.  439,  456,  40 
L.  Ed.  1032;  Briggs  v.  Walker,  171  U.  S. 
466,  472,  43  L.  Ed.  243;  Buchanan  v.  Pat- 
terson,   190    U.    S.    353,    47    L.    Ed.    1093. 

Congress  intended  that  the  next  of  kin 
should  be  the  beneficiaries  in  every  case. 
The  limitation  is  express,  and  creditors, 
legatees  and  assignees  and  all  strangers 
to  the  blood,  are  excluded.  Blagge  v. 
Balch,   162   U.   S.   439,  460,  40   L.    Ed.    1032. 

"This  distinction  between  mere  grants 
by  the  government  by  way  of  gratuity  and 
debts  or  claims  of  right  was  likewise  rec- 
ognized by  this  court  in  the  French 
spoliation  cases,  where  it  was  held  that 
the  payments  prescribed  by  the  acts  of 
congress  were  gratuities,  and  that  credit- 
ors, legatees  and  assignees  in  bankruptcy 
could  be  rightfully  excluded.  Blagge  v. 
Balch,  162  U.  S.  439,  40  L.  Ed.  1032." 
United  States  v.  Borcherling,  185  U.  S. 
223,  232,  46  L.   Ed.  884. 

The  act  of  1885,  providing  for  the  in- 
vestigation of  French  spoliation  claims 
by  the  court  of  claims,  provided  that  the 
court  was  to  determine  the  validity  and 
the  amount  of  the  claims  and  the  present 
ownership  of  them,  the  judgment  of  the 
court  of  claims  to  be  advisory  merely.  The 
court  of  claims  determined  in  favor  of 
the  validity  of  a  claim  made  by  A  and 
decided  upon  the  amount  thereof.  A  in 
prosecuting  the  claim  was  acting  as  the 
representative  of  several  persons  whose 
individual  rights  with  respect  to  the  claim 
the  court  did  not  pass  upon,  but  assumed 
that  thev  were  the  next  of  kin  of  the  orig- 
inal sufferers.  By  the  appropriation  act 
of  congress  is  was  provided  for  the  pay- 
ment of  these  claims  to  A  as  representa- 
tive. It  was  held  that  it  was  proper  for 
the  state  court  to  pass  upon  the  rights 
of  the  individual  claimants  to  the  fund  as 
between  themselves,  and  that  the  fact  that 


the  court  of  claims  acted  upon  the  mis- 
taken assumption  that  the  persons  named 
in  the  record  before  it  were  the  next  of 
kin  of  the  original  sufferers,  was  net  con- 
clusive. Buchanan  v.  Patterson,  190  U. 
S.    353,    47    L.    Ed.    1093. 

Where  a  French  spoliation  claim  arose 
from  depredations  of  French  cruisers  upon 
a  ship  belonging  to  a  firm  in  1798,  one 
who  became  a  member  of  the  firm  in  1818 
was  not  entitled  to  share  in  the  fund 
awarded  by  the  court  of  claims  and  appro- 
priated by  congress  for  the  benefit  of 
the  next  of  kin  of  the  original  sufferers. 
Buchanan  v.  Patterson,  190  U.  S.  353,  47 
L.  Ed.  1093. 

59.  Meaning  of  "next  of  kin." — Blagge 
V.  Balch,  162  U.  S-  439,  464,  40  L.  Ed.  10^32; 
Briggs  V.  Walker,  171  U.  S.  466,  472,  43 
L.  Ed.  243;  Buchanan  v.  Patterson,  190 
U.  S.  353,  47  L.  Ed.  1093. 

"In  the  provision  of  the  appropriation 
act  of  March  3,  1891,  c.  540,  concerning 
the  French  spoliation  claims,  the  words 
'personal  representative'  and  'legal  repre- 
sentative' were  used  to  designate  the  exe- 
cutor or  administrator  of  the  original 
sufferer;  and  money  awarded  by  the  court 
of  claims  to  such  a  representative  was 
held  by  this  court  to  belong  to  the  next 
of  kin,  to  the  exclusion  of  assignees  in 
bankruptcy,  upon  the  ground  that  the  act 
expressly  so  provided.  26  Stat.  897,  908. 
Blagge  V.  Balch,  162  U.  S.  439,  40  L.  Ed. 
1032."  Briggs  v.  Walker,  171  U.  S.  466, 
472,    43   L.    Ed.    243. 

60.  Right  of  claimants  to  fund  award ■sd 
by  Alabama  claims  commission. — Wil- 
liams V.  Heard,  140  U.  S.  529,  538,  35  L. 
Ed.  550. 

The  fund  allowed  by  the  Alabama 
claims  commission  was  a  national  fund  to 
be  distributed  by  congress  as  it  saw  fit. 
Williams  v.  Heard.  140  U.  S.  529,  537,  35 
L.  Ed.  550;  United  States  v.  Realty  Co., 
163  U.  S.  427,  442,  41  L.  Ed.  215. 

61.  Power  of  congress  to  allow  claims. — 
United  States  v.  Realtv  Co.,  163  U.  S. 
427,  444,  41  L.  Ed.  215;  Williams  v.  Heard, 
140  U.   S.   529,  538,  35   L.   Ed.   550. 


INTERPLEADER. 

As  to  a  bill  of  interpleader  by  a  garnishee,  see  the  title  Attachment  and 
Garnishment,   vol.   2,   p.    700.      See,   generally,    the  title   Parties. 

Purpose  of  Bill. — "The  very  nature  of  a  bill  of  interpleader  presupposes  that 
the  party  by  whom  it  is  exhibited  would  be  liable  a  second  time,  if  he  should 
either  voluntarily,  or  otherwise,  pay  the  money  which  he  owes,  to  a  wrong 
claimant."^ 

Necessary  Averments. — In  a  bill  of  interpleader  it  is  necessary  to  aver  that 
the  complainant  has  no  interest  in  the  subject  matter  of  the  suit;  he  must  ad- 
mit title  in  the  claimants  and  aver  that  he  is  indififerent  between  them,  and  he 
cannot  seek  relief  in  the  premises  against  either  of  them.^ 

Bill  in  the  Nature  of  a  Bill  of  Interpleader. — A  bill  in  the  nature  of  a  bill 
of  interpleader  will  not  lie  by  a  party  in  interest  to  ascertain  and  establish  his 
own  rights  when  there  are  other  conflicting  rights  between  third  persons,^ 
unless  the  relief  sought  is  equitable  relief.'* 

Accounting. — On  a  bill  of  interpleader,  those  of  the  codefendants  who  fail 
in  establishing  any  right  to  the  fund,  are  not  entitled  to  an  account  from  the 
■defendants  whose  claims  are  allowed,  of  the  amount  and  origin  of  those  claims.^ 

Costs  and  Interest. — On  a  bill  of  interpleader,  the  plaintiffs  are,  in  general. 


1.  Purpose  of  bill. — Georgia  v.  Brails- 
ford,  2  Dall.  415,  418,  1  L-  Ed.  438. 

Upon  a  bill  of  interpleader,  filed  by  un- 
derwriters, against  the  different  credi- 
tors of  an  insolvent  debtor,  claiming  the 
fund  proceeding  from  an  insurance 
made  for  account  of  the  debtor,  some  on 
the  ground  of  special  lien,  and  others,  un- 
der the  assignment,  the  rights  of  the  re- 
spective parties  will  be  determined. 
Spring  V.  South  Carolina  Ins.  Co.,  8 
Wheat.   268,  5   L.   Ed.  614. 

2.  Necessary  averments. — Killian  v.  Eb- 
binghaus,  110  U.  S.  568,  571,  28  L.  Ed.  246. 

"The  general  rule  is  that  a  party  who 
has  an  interest  in  the  subject  matter  of 
the  suit  cannot  file  a  bill  of  interpleader, 
strictly  so  called.  In  fact,  the  assertion 
of  perfect  disinterestedness  is  an  essential 
ingredient  of  such  a  bill.  Killian  v.  Eb- 
binghaus,  110  U.  S.  568,  572,  28  L.  Ed. 
246."  Groves  v.  Sentell,  153  U.  S.  465, 
485,  38  L.   Ed.   785. 

3.  Bill  in  nature  of  bill  of  interpleader. 
—Killian  v.  Ebbinghaus.  110  U.  S.  568,  572, 
28  L.  Ed.  246. 

A  party  claiming  the  legal  title  cannot 
use  a  bill  in  equity  in  the  nature  of  a  bill 
of  interpleader  as  an  action  of  ejectment. 
Killian  v.  Ebbinghaus,  110  U.  S.  568,  572, 
28  L.  Ed.  246. 

"The  case  is  similar  to  the  leading  case 
of  Hipp  7'.  Babin,  19  How.  271,  15  L.  Ed. 
633,  which  was  dismissed  by  the  circuit 
court  on  the  ground  that  there  was  an 
adequate  remedy  at  law.  Upon  appeal  to 
this  court,  the  decree  was  affirmed.  This 
•court,  speaking  by  Mr.  Justice  Campbell, 
described  the  case  as  follows:  'The  bill 
in  this  case  is  in  substance  and  legal  effect 
an  ejectment  bill.  The  title  appears  by 
the  bill  to  be  merely  legal.  The  evidence 
to  support  it  appears  from  documents  ac- 


cessible to  either  party,  and  no  particular 
circumstances  are  stated  showing  the  ne- 
cessity of  the  courts  interferring,  either 
for  preventing  suits  or  other  vexations, 
or  for  preventing  an  injustice  irremediable 
at  law.'  And  the  court  declared  as  a  re- 
sult of  the  argument,  'that  whenever  a 
court  of  law  is  competent  to  take  cogni- 
zance of  a  right,  and  has  power  to  pro- 
ceed to  a  judgment  which  affords  a  plain, 
adequate,  and  complete  remedy,  without 
tfee  aid  of  a  court  of  equity,  the  plaintiff 
must  proceed  at  law,  because  the  defend- 
ant has  a  constitutional  right  to  a  trial  by 
a  jury.'  See,  also,  Parker  v.  Winnepiseo- 
gee  Lake  Cotton,  etc.,  Mfg.  Co.,  2  Black 
545,  17  L.  Ed.  333;  Grand  Chute  v.  Wine- 
gar,  15  Wall.  373,  21  L.  Ed.  174;  Lewis  v. 
Cocks,  23  Wall.  466,  23  L.  Ed.  70."  Kil- 
lian V.  Ebbinghaus,  110  U.  S.  568,  573,  28 
L.   Ed.  246. 

4.  Killian  v.  Ebbinghaus,  110  U.  S.  568, 
572,  28   L.   Ed.  246. 

In  actions  at  law,  where  goods  have 
been  taken  in  execution  after  judgment, 
or  upon  attachment  before,  a  proceeding 
in  the  nature  of  an  interpleader  might  be 
appropriately  ordered  by  the  court,  and 
in  that  the  respective  rights  of  the  claim- 
ants to  the  property  could  generally  be 
tried  as  in  an  action  at  law  by  a  jury, 
upon  a  formal  issue  framed  for  that  pur- 
pose, or  with  the  consejit  of  the  parties 
by  the  court;  or,  if  the  claim  was  such  as 
that  it  could  be  determined  only  upon 
principles  of  equity,  as  administered  in 
courts  of  that  general  jurisdiction,  it 
would  be  proper  to  provide  relief  upon  a 
hill  of  that  nature,  filed  for  that  purpose. 
Krippendorf  v.  Hyde,  110  U.  S.  276,  287, 
25  L.  Ed.  145. 

5.  Accounting. — Spring  v.  South  Caro- 
lina  Ins.   Co.,  8  Wheat.   268,  5  L.   Ed.   614. 
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entitled  to  their  costs  out  of  the  fund ;  where  the  money  is  not  brought  into 
court,  they  must  pay  interest  upon  it.  Spring  v.  South  CaroHna  Ins.  Co.,  8 
Wheat.  268,  5  L.  Ed.  614. 


INTERPRETATION  AND  CONSTRUCTION. 

BY  GRAHAM   C.    PAINTER. 

I.    Scope  of  Title,  258. 
II.   Definition,  258. 

III.  Object  and  Function  of  Interpretation,  258. 

IV.  Strict  or  Liberal  Construction,  258. 
V.   As  Matter  for  Court  or  Jury,  259. 

VI.  Different  Parts  of  Instrument,  260. 

A.  Consideration  of   Instrument  as  a   Whole,  260. 

B.  Effect  Given  to  Every  Part,  261. 

C.  Formal  Provisions,  261. 

D.  Transaction   Incorporated  in    Several   Writings,   261. 

E.  Repugnancy,  261. 

VII.  Meaning  of  Words  and  Phrases,  261. 

A.  Words  to  Be  Taken  in  Their  Ordinary  Sense,  261. 

B.  Meaning  Given  by  Usage,   262. 

C.  Technical  Terms,  263. 

D.  Different   Meanings  in  Different   Places,  263. 

VIII.    Construction  as  of  Time  When  Instrument  Was  Drawn,  264. 
IX,   Language  Construed  Strongly  against  User  of  It,  264. 

X.   Interpretation  in  Favor  of  Instrument,  264. 

A.  Instrument  to  Be  Effective,  264. 

B.  Legality,  265. 

C.  Avoidance  of   Forfeiture,   265. 

XI.   Equitable  Construction,  265. 
XII.   Punctuation,  265. 

XIII.  Printed  Forms,  265. 

XIV.  Surrounding  Facts  and  Circumstances,  265. 
XV.    Construction  Adopted  by  Parties,  266. 

XVI.   Expressio  Unius  Est  Exclusio  Alterius,  266. 
XVII.   Implied  Terms,   267. 
XVIII.   Reference  to  Context,  267. 
XIX.    Conflict  of  Laws,  267. 

CROSS    REFERENCES. 

See  the  titles  Bonds,  vol.  3,  p.  382;  Contracts,  vol.  4,  p.  552;  Corporations, 
vol.  5,  p.  621 ;  Covenants,  vol.  5,  p.  5;  Deeds,  vol.  5,  p.  245;  Guaranty,  vol.  6, 
p.  580;    Insurance,  ante,  p.  66;   Marine  Insurance;    Paroi,  Evidence;  Pat- 
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ENTs;    Pleading;    Powers;    Statutes;    Treaties;    Wiles;    Working    Con- 
tracts. 

As  to  construction  of  words  of  slander,  see  the  title  LibEL  and  Slander. 

I.    Scope  of  Title. 

This  title  is  intended  to  include  the  general  rules  governing  the  interpreta- 
tion and  construction  of  written  instruments;  more  especially  of  deeds  inter 
partes,  such  as  deeds  and  contracts;  the  rules  governing  the  interpretation  of 
wills  being  treated  specially  under  that  title,  and  those  governing  statutes  under 
the  title  Statutes.  The  admissibility  of  parol  and  extrinsic  evidence  is  nec- 
essarily involved  somewhat  in  this  treatment,  but  only  incidentally,  and  the  full 
treatment  will  be  found  under  the  title  Parol  Evidence. 

II.    Definition. 

Bouvier's  Law  Dictionary  (vol.  1,  p.  416),  defines  "construction"  as  determin- 
ing the  meaning  and  application  as  to  the  case  in  question  of  the  provisions  of  a 
constitution,  statute,  will  or  other  instrument.  And  the  same  definition  will 
apply  to  interpretation,  although  a  distinction  is  attempted  to  be  made,  in  or- 
dinary legal  use  the  terms  being  synonymous  and  interchangeable. 

III.  Object  and  Function  of  Interpretation. 
Cardinal  Rule. — In  the  interpretation  of  all  written  instruments,  the  con- 
trolling rule  is  that  effect  must  be  given  to  the  intention  of  the  parties  as  dis- 
closed by  the  instrument  to  be  construed, ^  whether  under  seal  or  not.^  This 
intention  of  the  parties  is  sought  for  with  a  view  to  fulfill  that  intention.^  That 
construction  is  to  be  adopted  which  is  most  fairly  justified  by  the  language  of 
the  instrument.^  And  in  such  case  the  plain  meaning,  as  expressive  of  the  in- 
tention of  the  parties,  should  not  be  controlled  by  the  supposed  inconvenience 
or  hardship  that  may  follow  such  construction.^ 

IV.     Strict   or   Liberal   Construction. 
Literal  Construction. — Instruments  are  not  to  be  construed,  generally,  lit- 

1.  Intent     governs. — Bock     v.     Perkins,  2,  Hudson    Canal    Co.    v.    Pennsylvania 

139  U.   S.   628,   634,  35   L.   Ed.  314;  United  Coal  Co.,  8  Wall.  276,  290,  19  L.  Ed.  349. 

States  V.   Gurney,  4  Cranch  333,  343,  2  L.  3.  Ogden    v.    Saunders,    12    Wheat.    213,. 

Ed.  638;  The  Binghamton  Bridge,  3  Wall.  256,  6  L.  Ed.  606. 

51    74    18  L    Ed    137;  Tiernan  v.  Jackson,  4.  Merriam  v.   United   States,   107  U.   S. 

5  Pet.  580,  594,  8  L-  Ed.  234;  Canal  Co.  v.  437,  444,  27  L.  Ed.  531. 

Hill,    15    Wall.    94,   21   L.    Ed.    64;    Rey   v.  Interpretation    needed    only   in    case    of 

Simpson,  22  How.  341,  350,  16  L.  Ed.  260;  ambiguity.— If     the      words     express     the 

Mauran  v.   Bullus,   16   Pet.   528,   10   L.   Ed.  meaning    of   the   parties   plainly,   distinctly 

1056;   Searight  v.  Stokes,  3  How.  151,  176,  and  perfectly,  there  ought  to  be  no  other 

11  L.  Ed.  537;  Barreda  v.  Silsbee,  21  How.  means  of  interpretation;  but  if  the  words 

146,  16  L.  Ed.  86.  are  obscure,   or  ambiguous,   or  imperfect^ 

Contingent    agreements    between     mer-  recourse   must  be  had  to  other  means   of 

chants  and  ship   owners   ought  to  receive  interpretation,    and    in    these    three    cases,, 

a  reasonable  construction,  so  as  to  carry  the   meaning  must  be   collected,  from  the 

their    intentions    into    efifect,    and,    in    gen-  v/ords,  or  from  probable   or  rational   con- 

eral,    those    intentions    must    be    gathered  jectures,  or   from  both.     When   the   inten- 

from    the    language    employed,    the    sur-  tion  is  collected  from  the  words  only,  as 

rounding    circumstances,    and    the    subject  they  lie   in   the   writing,   it   is   a   literal   in- 

matter.      Barreda  v.  Silsbee,  21  How.  146,  terpretation;  and  indeed,  if  the  words,  and 

16  L.  Ed.  86.  construction    of    a   writing,    are    clear   and 

"The   first   question  is,  whether  the  as-  precise,   it   can    scarce   be   called   interpre- 

signment  so  made  to  Jackson,  on  the  19th  tation,    to    collect    the    intention    of    the 

of  May,  passed  the  legal   title  in  the   to-  writer    from   thence.     Ware   v.    Hylton,    3 

bacco,  so  as  to  make  the  same,  or  the  pro-  Dall.    199,   240,   1   L.   Ed.    568;    Calderon   r. 

ceeds    thereof,    presently   the    property    of  Atlas    Steamship    Co.,    170   U.    S.   272,   280, 

Jackson    and    the    other    persons    named.  42  L.   Ed.   1033;   Given  v.  Hilton,  95  U.   S. 

This    is    a    question    essentially    depending  591,  24   L.    Ed.   458;   Hudson   Canal   Co.  v. 

upon  the   intention  of    the    parties,    to  be  Pennsylvania    Coal    Co.,   8   Wall.   276,   290, 

gathered    from    the    terms    of    the    assign-  19  L.  Ed.  349. 

ment "      Tiernan    v.    Jackson,    5    Pet.    580,  5.  Loud  v.  Pomona  Land,  etc.,  Co.,  153 

594    8  L.  Ed.  234.  U.  S.  564,  576,  38  L.  Ed.  822. 
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erally  in  accordance  with  their  terms,*^  since  a  rigid  adherence  to  the  letter 
often  leads  to  erroneous  results,  and  misinterprets  the  meaning  of  the  partiesJ 
Hence,  the  court  may  depart  from  the  letter  to  carry  into  effect  the  intention 
of  the  parties.^ 

Liberal  Construction. — In  determining  the  different  provisions  of  an  in- 
strument, a  liberal  and  fair  construction  will  be  given  to  the  words,  either 
singly   or   in   connection   with  the   subject   matter.^ 

Lack  of  Consideration. — Instruments  that  are  not  for  value  are  to  be 
strictly  construed, ^^  and  instruments  founded  on  a  valuable  consideration  are 
not  to  be  so  strictly  construed  as  instruments  that  are  not.^i 

V.    As  Matter  for  Court  or  Jury. 

The  construction  and  interpretation  of  written  instruments  is  a  question  of 
law  for  the  court.^^     fhe  application  of  their  provisions,  however,  to  external 


The  duty  of  the  court  is  not  to  make 
contracts  for  the  parties;  but  to  admin- 
ister them  as  they  are  found.  Osborn  v. 
Nicholson,  13  Wall.  654,  658,  20  L.  Ed. 
689. 

6.  Ogden  v.  Saunders,  12  Wheat.  213, 
291,  6  L.  Ed.  606. 

7.  Reed  v.  Insurance  Co.,  95  U.  S.  23, 
30,  24  L.  Ed.  348. 

8.  Cooke  V.  Graham,  3  Cranch  229,  2  L. 
Ed.  420. 

When  the  intention  is  collected  from 
the  words  only  as  they  lie  in  the  writing, 
it  is  a  literal  interpretation;  and  indeed, 
if  the  words,  and  the  construction  of  a 
writing,  are  clear  and  precise,  it  can 
scarcely  be  called  interpretation  to  collect 
the  intention  of  the  writer  from  thence. 
Ware  v.  Hylton,  3  Dall.  199,  240,  1  L.  Ed. 
568. 

The  principal  rule  to  be  observed  in  lit- 
eral interpretation  is  to  follow  that  sense, 
in  respect  both  of  the  words  and  construc- 
tion, which  is  agreeable  to  common  use. 
Ware  v.  Hylton,  3  Dall.  199,  240,  1  L.  Ed. 
56S. 

9.  The  Binghamton  Bridge,  3  Wall.  51, 
74,  18  L.  Ed.  137. 

10.  Martin  v.  Waddell,  16  Pet.  367,  10 
L.  Ed.  997.  See,  generally,  the  titles 
CORPORATIONS,  vol.  4,  p.  621;  MU- 
NICIPAL CORPORATIONS;  PUBLIC 
LANDS. 

Thus,  in  cases  of  grants  of  public  rights, 
whatever  does  not  pass  by  the  instrument 
of  grant,  remains  in  the  sovereign  for  the 
benefit  and  advantage  of  the  whole  com- 
munity; grants  of  this  description  are 
therefore  to  be  construed  strictly,  and  it 
will  not  be  presumed  that  the  sovereign 
intended  to  part  from  any  portion  of  the 
public  domain.  Martin  v.  Waddell,  16 
Pet.  367,  10  Pet.  997.  But  see  Charles 
River  Bridge  v.  Warren  Bridge,  11  Pet. 
420,  589,  9  L.  Ed.  773,  dissenting  opinion 
of  Story,  J. 

In  case  of  a  grant  to  a  corporation,  the 
grant  is  to  be  construed  strictly  against 
the  corporation  and  in  favor  of  the  public, 
and  nothing  passes  except  what  is  given 
in  clear  and  explicit  terms.  Rice  z'.  Rail- 
road Co.,  1  Black  358,  17  L.  Ed.  147. 


11.  Mauran  v.  Bullus,  16  Pet.  528,  10  L 
Ed.  1056. 

12.  Question  of  law. — Brown  v.  Huger, 
21  How.  305,  318,  16  L.  Ed.  125;  Richard- 
son V.  Boston,  19  How.  263,  15  L.  Ed.  639; 
Reed  v.  Proprietors  of  Locks  and  Canals, 
8  How.  274,  12  L-  Ed.  1077;  Bell  v.  Bruen, 
1  How.  169,  11  L.  Ed.  89;  Levy  v.  Gadsby, 
3  Cranch  180,  186,  2  L.  Ed.  404;  Goddard 
V.  Foster,  17  Wall.  123,  142,  21  L.  Ed.  589; 
Hamilton  v.  Liverpool,  etc.,  Ins.  Co.,  136 
U.  S.  242,  34  L.  Ed.  419;  West  v.  Smith, 
101  U.  S.  263,  270,  25  L.  Ed.  809;  Hughes 
V.  Dundee  Mortgage  Co.,  140  U.  S.  98,  104, 
35  L.  Ed.  354;  Steele  57.  Spencer,  1  Pet.  552, 
7  L.  Ed.  259;  Etting  v.  United  States 
Bank,  11  Wheat.  59,  6  L.  Ed.  419;  United 
States  V.  Hodge,  6  How.  279,  12  L-  Ed. 
437;  Bank  v.  Neal,  22  How.  96,  97,  16  L. 
Ed.  323. 

Thus,  the  materiality  of  an  alteration  in 
a  deed  is  a  question  of  construction  for 
the  court.  Steele  v.  Spencer,  1  Pet.  552, 
7  L.  Ed.  259. 

Where  a  mortgage  was  given  by  a  post- 
master to  secure  the  post  office  depart- 
ment, and  the  circuit  court  was  asked  to 
instruct  the  jury  that,  according  to  the 
true  interpretation  of  the  mor^  age,  there 
was  contained  therein  no  stipulation  or 
agreement  to  extend  the  time,  or  preclude 
the  government  from  suing  the  principal 
and  sureties  upon  the  postmaster's  bond, 
and  the  court  refused,  upon  the  ground 
that  the  jury  were  the  proper  judges  of 
the  fact  whether  time  was  given,  on  a 
perusal  of  the  mortgage,  this  was  error 
in  the  court.  It  is  the  duty  of  the  court 
to  construe  all  written  instruments  given 
in  evidence,  as  a  question  of  law.  United 
States  V.  Hodge,  6  How.  279,  12  L.  Ed. 
437. 

Agreerrv^nts  deduced  from  correspond- 
ence.— The  rule  of  law  that  the  interpre- 
tation of  written  instruments  is  a  ques- 
tion of  law  for  the  court,  is  applied  with 
full  force  to  agreements  to  be  deduced 
from  the  correspondence  of  the  parties, 
where  it  depends  in  no  degree  upon  oral 
testimonv  or  extrinsic  facts,  and  the  fact 
that  the  language  of  the  letters  containing 
the   offer   or   acceptance   is   doubtful,   does 
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objects  is  within  the  pecuHar  province  of  the  jury.^^  The  intention  and  mean- 
ing of  an  instrument  may  be  deduced  not  only  from  the  words  used,  but  from 
probable  or  rational  conjectures/-*  but  where  the  effect  depends  not  merely  on  the 
construction  and  meaning  of  the  instrument,  but  upon  extrinsic  facts  and  cir- 
cumstances, then  the  inference  to  be  drawn  must  be  left  to  the  jury,  as  being 
an  inference  of  fact  and  not  of  law.^^  When  the  instrument  is  introduced  in 
evidence  collaterally,  the  inference  to  be  drawn  from  it  is  for  the  jury,!^  or 
where  they  contain  technical  words,  the  construction  is  for  the  jury.^" 
VI.  Different  Parts  of  Instrument. 
A.  Consideration  of  Instrument  as  a  Whole. — Written  instruments  must 
be  interpreted  as  a  whole,  their  various  provisions  taken  as  far  as  practicable 
in  connection  with  each  other,  and  the  legal  deductions  drawn  therefrom  must 
be  conformable  with  the  scope  and  purpose  of  the  entire  document. ^^  A^id  the 
court  is  not  only  at  liberty,  but  required,  to  examine  the  entire  instrument.^^     It 


not  relieve  the  courts  of  this  duty,  or 
make  the  question  one  of  fact  for  the  jury. 
It  is  only  where  terms  used  are  technical, 
or  terms  having  a  peculiar  meaning  in  a 
particular  trade  or  place,  that  the  aid  of 
the  jury  is  invoked  to  ascertain  their 
meaning.  Goddard  v.  Foster,  17  Wall. 
123,  124,  21  L.  Ed.  589;  Hamilton  v.  Liver- 
pool, etc.,  Ins.  Co.,  136  U.  S.  242,  34  L-  Ed. 
419;  Hughes  v.  Dundee  INIortgage  Co.,  140 
U.  S.  9S,  104,  35  L.  Ed.  354.  But  see  Ran- 
kin V.  Fidelity  Ins.  Trust,  etc.,  Co.,  1S9  U. 
S.  242,  47  L.  Ed.  792. 

13.  Province  of  jury. — Richardson  v. 
Boston,  19  How.  263,  15  L.  Ed.  639;  Reed 
V.  Proprietors  of  Locks  and  Canals,  8 
How.  274,  12  L.  Ed.  1077;  Brown  v.  Mc- 
Gran,  14  Pet.  479,  10  L.  Ed.  550. 

It  is  the  duty  of  the  court  to  give  a 
construction  to  a  deed  so  far  as  the  in- 
tention of  the  parties  can  be  elicted  there- 
from; but  the  doubt  in  the  application  of 
the  descriptive  portion  of  a  deed  to  ex- 
ternal objects  usually  arises  from  what  is 
called  a  latent  ambiguity,  which  has  its 
origin  in  parol  testimony  and  must  neces- 
sarily be  solved  in  the  same  way.  It, 
therefore,  in  such  cases,  becomes  a  ques- 
tion to  be  decided  by  a  jury,  what  was  the 
intention  of  the  parties  to  a  deed.  Reed 
V  Proprietors  of  Locks  and  Canals,  8 
How.  274,  12  L.  Ed.  1077. 

14.  Ware  v.  Hylton,  3  Dall.  199,  240,  1 
L.  Ed.  568. 

15.  Levy  v.  Gadsby.  3  Cranch  180,  186, 
2  L.  Ed.  404;  Goddard  r.  Foster,  17  Wall. 
123,  142.  21  L.  Ed.  589;  West  v.  Smith, 
101  U.  S.  263,  270,  25  L.  Ed.  809;  Etting 
V.  United  States  Bank,  11  Wheat.  59,  6  L. 
Ed.  412. 

"Doubtless  the  general  rule  is  that  it  is 
the  province  of  the  court  to  construe 
written  instruments;  but  it  is  equally  well 
settled  that  where  the  effect  of  the  instru- 
ment depends  not  merely  on  its  construc- 
tion and  meaning,  but  upon  collateral 
facts  and  extrinsic  circumstances,  the  in- 
ferences of  fact  to  be  drawn  from  the 
paper  must  be  left  to  the  jury,  or,  in  other 
words,  where  the  effect  of  a  written  in- 
strument collaterally  introduced  in  evi- 
dence depends  not  merely  on  its  construc- 
tion and  meaning,  but  also  upon  extrinsic 


facts  and  circumstances,  the  inferences  to 
be  drawn  from  it  are  inferences  of  fact 
and  not  of  law,  and  of  course  are  open  to 
explanation."  West  v.  Smith,  101  U.  S. 
263,  270,  25  L.   Ed.  809. 

16.  Levy  V.  Gadsby,  3  Cranch  180,  186, 
2  L.  Ed.  404;  Goddard  v.  Foster,  17  Wall. 
123,  142,  21  L.  Ed.  589. 

17.  Levy  V.  Gadsby,  3  Cranch  180,  186, 
2  L.  Ed.  404;  Goddard  v.  Foster,  17  Walk 
123,  142,  21  L.  Ed.  589. 

Terms  of  art. — Whether  a  term  used  in 
an  instrument  is  a  term  of  art  should  be 
found  by  the  court.  The  John  H.  Pear- 
son, 121  U.   S.  469,  30  L.   Ed.  979. 

But  where  they  are  found  to  be  terms 
of  art,  their  meaning  in  that  connection  is 
for  the  jury.  Goddard  v.  Foster,  17  Wall. 
123,  124.  21  L.  Ed.  589. 

Particular  trade  or  places. — Where 
there  are  terms  having  a  peculiar  mean- 
ing in  a  particular  trade  or  place,  the  con- 
struction is  a  question  for  the  jury.  God- 
dard V.  Foster,  17  Wall.'  123,  124,  21  L. 
Ed.  589;  Law  v.  Cross,  1  Black  533,  17  L. 
Ed.  185. 

The  construction  of  particular  words, 
as  to  their  customary  uses  among  mer- 
chants, is  properly  submitted  to  the  jury. 
Law  V.   Cross,  1  Black  533,  17  L.   Ed.  185. 

18.  Interpreted  as  a  whole. — Brown  v. 
Huger,  21  How.  305,  318,  16  L.  Ed.  125; 
Ware  v.  Hylton,  3  Dall.  199,  240,  1  L.  Ed. 
568;  Boardman  v.  Reed,  6  Pet.  328,  8  L. 
Ed.  415;  Heryford  v.  Davis,  102  U.  S.  235, 
243,  26  L.  Ed.  160;  Douglass  v.  Reynolds, 
7  Pet.  113,  123,  8  L.  Ed.  626. 

"Although  there  are  words  of  convey- 
ance in  prassenti  in  a  contract  for  the  pur- 
chase and  sale  of  lands,  still,  if,  from  the 
whole  instrument,  it  is  manifest  that  fur- 
ther conveyances  were  contemplated  by 
the  parties,  it  will  be  considered  an 
agreement  to  convey  and  not  a  convey- 
ance." Williams  v.  Paine,  169  U.  S.  55,  76, 
42  L.  Ed.  658. 

19.  Entire  instrument. — Chicago,  etc.,  R. 
609,  36  L.  Ed.  277. 

Particular  words  may  not  be  isolatedly 
Co.  r.  Denver,  etc.,  R.  Co.,  143  U.  S.  596, 
considered,  .  but  the  whole  instrument 
m.ust  be  brought  into  view  and  interpreted 
with   reference  to  the  nature  of  the  obli- 
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is  the  legal  effect  of  the  whole  which  is  sought  for ;  the  form  of  the  instrument 
is  of  little  account. 20 

B.  Effect  Given  to  Every  Part. — There  is  no  artificial  rule  in  construing 
an  instrument,  there  being  only  the  natural  and  logical  rule  that  effect,  if 
possible,  is  to  be  given  to  every  part  of  it,2i  and  so  to  avoid  rendering  portions 
of  it  contradictory  and  inoperative,  by  giving  effect  to  some  clauses  to  the  ex- 
clusion of  others. 22 

C.  Formal  Provisions. — When  the  substantial  thing  which  the  parties  have 
in  view  can  be  gathered  from  the  whole  instrument,  it  will  control  mere  formal 
provisions,  which  are  intended  only  as  a  means  of  attaining  the  substance. 2^ 

D.  Transaction  Incorporated  in  Several  Writings. — Where  there  are 
several  agreements  in  writing  together  constituting  a  single  transaction,  they 
should  be  construed  together,  to  arrive  at  the  true  intent  of  the  parties.24 

Agreement  Formed  by  Correspondence. — When  an  explicit  agreement 
has  been  entered  into  by  correspondence,  subsequent  correspondence  on  the  same 
general  subject  cannot  be  construed  as  revoking  it,  unless  the  language  of  the 
subsequent  correspondence  is  clearly  to  that  effect. 2^  It  is  held  that  papers  at- 
tached together  even  by  a  pin  are  to  be  treated  as  a  unit  constituting  one  entire 
contract  or  memorandum. 2^ 

E.  Repugnancy. — If  there  be  repugnancy,  if  it  is  due  to  mistake,  that  does 
not  make  void  the  instrument;  but  if  there  is  such  inaccuracy,  as  to  render  the 
identity  of  the  subject 'matter  wholly  uncertain,  then  the  instrument  is  void. 2''' 

VII.  Meaning  of  Words  and  Phrases. 
A.    Words  to  Be  Taken  in  Their  Ordinary  Sense. — Words  are  to  be  con- 


gations  between  the  parties,  and  the  in- 
tention which  they  have  manifested  in 
forming  them.  Boardman  v.  Reed,  6  Pet. 
328,  8  L.  Ed.  415;  Canal  Co.  v.  HiH,  15 
Wall.  94,  21  L.  Ed.  64;  O'Brien  v.  Miller, 
168  U.  S.  287,  297,  42  L.  Ed.  469. 

20.  Heryford  v.  Davis,  102  U.  S.  235, 
243,  26  L.   Ed.  160. 

21.  Effect  to  every  part. — Nicolson 
Pavement  Co.  v.  Jenkins,  14  Wall.  452, 
456,  20  L.  Ed.  777;  Ladd  v.  Ladd,  8  How. 
10,  28,  12  L.  Ed.  967;  Bock  v.  Perkins,  139 
U.  S.  628,  634,  35  L.   Ed.  314. 

In  construing  a  deed,  all  the  words  of 
the  description  must  be  given  effect,  if 
possible.  St.  Louis  v.  Rutz,  138  U.  S.  226, 
243,  34  L.   Ed.  941. 

22.  Ladd  v.  Ladd,  8  How.  10,  28,  12  L. 
Ed.  967;  Interstate  Land  Co.  v.  Maxwell 
Land  Grant  Co.,  139  U.  S.  569,  581,  35  L. 
Ed.  278. 

23.  Canal  Co.  v.  Hill,  15  Wall.  94,  21 
L.  Ed.  64. 

24.  Several  instruments. — Joy  v.  St. 
Louis,  138  U.  S.  1,  34  L.  Ed.  843;  Teal  v. 
Walker,  111  U.  S.  242,  28  L.  Ed.  415; 
United  States  v.  Bostwick,  94  U.  S.  53, 
65,  24  L.  Ed.  65;  Livingston  v.  Story,  11 
Pet.  351,  386,  9  L.  Ed.  746;  Bailey  7'.  Rail- 
road Co.,  17  Wall.  96,  108,  21  L.  Ed.  611; 
Klein  v.  Russell,  19  Wall.  433,  22  L.  Ed. 
116. 

Nor  is  it  necessary  that  the  instruments 
should  in  terms  refer  to  each  other  if  in 
point  of  fact  they  are  parts  of  a  single 
transaction.  Until  it  appears  that  the 
several  writings  are  parts  of  a  single 
transaction,  either  from  the  writings 
themselves    or   by   extrinsic    evidence,    the 


case  is  not  brought  within  the  rule,  as  it 
may  be  that  the  same  parties  may  have 
had  more  than  one  transaction  in  one  day 
of  the  same  general  nature.  Bailey  v. 
Railroad  Co.,  17  Wall.  96,  108,  21  L.  Ed. 
611. 

When  a  conveyance,  absolute  on  its 
face,  was  made  to  a  trustee,  but  with  an 
instrument  of  defeasance  showing  that  it 
was  meant  as  security  for  a  debt,  the 
conveyance  and  defeasance  were  read  to- 
gether, to  prove  that  the  transaction  was 
a  mortgage.  Teal  v.  Walker,  111  U.  S. 
242,  28  L.  Ed.  415.  See,  also,  Livingston 
V.  Storj',  11  Pet.  351,  386,  9  L-  Ed.  746. 
See,  generallv,  the  title  MORTGAGES 
AND   DEEDS   OF  TRUST. 

25.  Lanusse  v.  Barker,  3  Wheat.  101, 
143,    4    L.    Ed.    343. 

26.  Schell  V.  Fauche,  138  U.  S.  562,  566, 
34   L.   Ed.   1040. 

If,  however,  the  papers  are  not  con- 
nected together  in  fact,  they  are  not  con- 
sidered as  connected  in  law,  unless,  at 
least,  the  paper  signed  refers  in  some 
way  to  the  other,  which  may  then  be  con- 
strued as  forming  a  part  of  it.  The 
proper  test  is,  whether  a  person  reading 
these  papers  would  be  deceived  or  mis- 
led as  to  the  actual  intention  of  the 
writer.  Schell  v.  Fauche,  138  U.  S.  562, 
567,   34  L.   Ed.   1040. 

27.  Repugnancy. — Boardman  v.  Reed,  6 
Pet.    328,   8    L.    Ed.   415. 

Words  in  a  written  instrument  cannot 
be  rejected  or  disregarded,  or  shorn  of 
their  ordinary  signification,  unless  they 
are  so  clearly  repugnant  to  the  rest  of 
the    instrument    that    the    whole    cannot 
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strued  usually  in  their  plain,  ordinary,  and  general  or  popular  sense,  and  a 
strained  consiruction  will  not  be  given  them,-'^  unless  such  words  are  technical, 
or  the  parties  to  the  instrument  have  themselves  given  it  a  technical  meaning,^'-* 
or  unless  there  is  something  in  the  transaction  itself,  or  in  the  relation  in  which 
ihe  parties  stand  to  each  other,  to  induce  the  court  to  give  it  another  construc- 
tion, which  is  strained,^*'  or  unless  they  have,  in  respect  to  the  subject  matter, 
as  by  the  known  usage  of  trade,  or  the  like,  acquired  a  peculiar  sense  ;^^  and  it 
must  be  proved  that  they  were  used  in  a  different  acceptation  by  clear,  distinct, 
and  irresistible  evidence.^^  To  refuse  to  give  eft'ect  to  such  language  might  re- 
sult in  artfully  misleading  others  who  had  relied  upon  the  words  being  used  in 
their  ordinary  sense.^-^ 

Intention  of  Party  Different  from  That  Expressed. — And  the  rule  holds 
even  though  the  intention  of  the  party  drawing  the  contract  may  have  been  dif- 
ferent from  that  expressed.  A  party  to  a  contract  is  responsible  for  ambiguity 
in  his  own  expressions,  and  has  no  right  to  induce  another  to  contract  with 
him  on  the  supposition  that  his  words  mean  one  thing  while  he  hopes  the  couri 
will  adopt  a  construction  by  which  they  would  mean  another  thing  more  to  his 
advantage.^^  They  will  not  be  interpreted  either  literally  or  loosely.^^  Th\<. 
rule  as  to  the  popular  or  received  import  of  words  applies  in  the  interpretation 
of  public  laws  as  well  as  of  private  and  social  transactions.'^*^ 

B.     Meaning   Given   by   Usage. — A   written   and   express   instrument,    em- 


stand  together.  Rice  v.  Railroad  Co.,  1 
Black  358,  17  L.  Ed.  147. 

28.  Ordinary  sense. — Caldwell's  Case, 
19 -Wall.  264,  22  L-  Ed.  114;  Sheets  v.  Sel- 
den,  2  Wall.  177,  190,  17  L.  Ed.  822; 
Lowber  v.  Bangs,  2  Wall.  728,  743,  17  L. 
Ed.  768;  County  of  Cass  v.  Shores,  95  U. 
S.  375,  379,  24  L.  Ed.  219;  United  States 
V.  Choctaw  Nation,  179  U.  S.  494,  531,  45 
L.  Ed.  291;  Rodriguez  v.  Vivoni,  201  U. 
S.   371,   50   L.   Ed.   792. 

"The  simplest  and  most  obvious  in- 
terpretation of  a  constitution,  if  in  itself 
sensible,  is  the  most  likely  to  be  that 
meant  by  the  people  in  its  adoption." 
Lake  County  v.  Rollins,  130  U.  S.  662, 
32    L.    Ed.    1060. 

When  a  contract  speaks  of  military 
posts  or  depots  on  the  west  bank  of  a 
river,  posts,  one  of  which  is  92  miles  west 
of  the  river,  and  another  132  miles,  and 
a  third  191  miles,  cannot  be  considered 
as  within  the  designation.  Caldwell's 
Case,  19  Wall.  264,  22  L.  Ed.  114. 

Words  are  the  common  signs  that  men 
make  use  of  to  declare  their  intention  to 
one  another;  and  when  the  words  of  a 
man  express  his  meaning  plainly,  dis- 
tinctly and  perfectly,  there  is  no  oc- 
casion to  have  recourse  to  any  other 
means  of  interpretation.  Lake  County  v. 
Rollins,  130  U.  S.  662,  671,  32  L.  Ed. 
1060. 

In  deciding  a  question  of  grant,  the 
court  will  not  look  merely  to  the  strict 
technical  meaning  of  the  words  of  the 
letters-patent.  Martin  v.  Waddell,  16  Pet. 
367.   411,   10   L.   Ed.   997. 

"In  instances  in  which  words  or 
phrases  are  novel  or  obscure,  as  in  terms 
of  art,  where  they  are  peculiar  or  ex- 
clusive in  their  signification,  it  may  be 
proper  to  explain  or  elucidate  them  by 
reference  to  the  art   or   science  to   which 


they  are  appropriate."  This  rule  of  law 
that  language  used  is  to  be  taken  in  its 
plain  and  ordinary  sense  is  true  for  the 
reason  that,  if  language  which  is  familiar 
to  all  classes  and  grades  and  occupations, 
language,  the  meaning  of  which  is  im- 
pressed upon  all  by  the  daily  habits  and 
necessities  of  all,  may  be  wrested  from 
its  established  and  popular  import  in 
reference  to  the  common  concerns  of 
life,  there  can  be  little  stability  or  safety 
in  the  regulations  of  society.  Maillard  v. 
Lawrence,  16  How.  251,  261,  14  L.  Ed. 
923. 

29.  Technical.— Sheets  v.  Selden,  2 
Wall.   177,  190,   17  L.   Ed.   822. 

30.  Rogers  v.  Lindsey,  13  How.  441,  444, 
14   L.   Ed.  215. 

31.  Lowber  v.  Bangs,  2  Wall.  728,  743, 
17   L.    Ed.   768. 

32.  De  Witt  v.  Berry,  134  U.  S.  306,  33 
L.   Ed.  896. 

33.  Calderon  v.  Atlas  Steamship  Co., 
170  U.   S.  272,  280,  42  L-   Ed.   1033. 

"Where  the  words  of  a  law,  treaty  or 
contract  have  a  plain  and  obvious  mean- 
ing, all  construction,  in  hostility  with  such 
meaning,  is  excluded.  This  is  a  maxim 
of  law,  and  a  dictate  of  common  sense; 
for  were  a  different  rule  to  be  admitted, 
no  man,  however  cautious  and  intelligent, 
could  safely  estimate  the  extent  of  his 
engagements,  or  rest  on  his  own  under- 
standing of  a  law,  until  a  judicial  con- 
struction of  those  instruments  had  been 
obtained."  Green  v.  Biddle,  8  Wheat.  1, 
89.   5    L.   Ed.    547. 

34.  Calderon  v.  Atlas  Steamship  Co., 
170  U.    S.   272,  280,  42  L.   Ed.   1033. 

?5.  United  States  v.  Choctaw  Nation, 
179  U.  S.  494.  531,  45  L.   Ed.  291. 

?Q.  Maillnrd  v.  Lawrence,  16  How.  2"1, 
261.  14  L.  Ed.  925.  See  the  title  STAT- 
UTES. 
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todying  in  clear  and  positive  terms  the  intention  of  the  parties,  cannot  be  con- 
trolled or  varied  or  contradicted  by  a  usage  or  custom,-^ ^  or,  stated  otherwise, 
specific  and  express  provisions  will  control  the  usage,^^  yet  when  the  terms  are 
ambigxious,  usage  may  influence  the  judgment  of  the  court  in  ascertaining  what 
the  parties  meant  when  they  employed  those  terms.s"  Usage  may  be  resorted  to 
in  order  to  make  definite  what  is  uncertain,  clear  up  what  is  doubtful,  or  annex 
incidents,  but  not  to  vary  or  contradict  the  terms  of  a  contract.-**^  Where  the 
instrument  is  concerning  matters  in  a  particular  line  or  trade,  words  are.  to  be 
construed  in  a  technical  sense,  if  that  is  the  sense  that  will  bear  out  the  intention 
of  the  parties.^ ^ 

C.  Technical  Terms. — Terms  of  art  must  be  understood  in  their  primary 
sense,  unless  the  context  evidently  shows  that  they  were  used  in  the  particular 
case  in  some  other  and  peculiar  sense,  in  which  case  the  testimony  of  persons 
skilled  in  the  art  or  science  may  be  admitted  to  aid  the  court  in  ascertaining  the 
true  intent  and  meaning  of  that  part  of  the  instrument.-*^  So  it  is  where  the 
terms  are  technical  or  equivocal  on  the  face  of  the  instrument,  or  made  so  by 
reference  to  extraneous  circumstances.^^  Qr  where  words  or  phrases  are  novel 
or  obscure.''^     And  so  of  technical  legal  terms  in  an  instrument.'*^ 

D.  Different  Meanings  in  Different  Places.— The  same  words  may  re- 
quire a  different  construction  when  used  in  different  documents,  as,  for  in- 
stance, in  a  contract,  and   a  statute;    and  identity  of  words  is  not  decisive  of 


37.  Usage.— De  Witt  v.  Berry,  134  U. 
S.  306,  31:^,  33  L.  Ed.  896;  Grace  v. 
American  Cent.  Ins.  Co.,  109  U.  S.  278, 
283,  27  L.  Ed.  932;  Moran  v.  Prather,  23 
Wall.  492,  503,  23  L.  Ed.  121.  See  the 
title   USAGES   AND    CUSTOMS. 

38.  Salmon  Falls  Mfg.  Co.  v.  Goddard, 
14  How.  446,  454,   14   L.    Ed.  493. 

39.  Moran  v.  Prather,  23  Wall.  492, 
503,  23  L.  Ed.  121;  Salmon  Falls  Mfg.  Co. 
V.  Goddard,  14  How.  446,  454,  14  L.  Ed. 
493.  See  the  title  USAGES  AND  CUS- 
TOMS. 

It  is  essential  to  just  construction  that 
many  words  which  import  something  ex- 
cessive should  be  understood  in  a  more 
mitigated  sense — in  that  sense  which  com- 
mon usage  justifies.  McCulloch  v.  Mary- 
land,  4  Wheat.   316,   414,   4   L.    Ed.    579. 

40.  Barnard   v.    Kellogg,    10    Wall.    383, 

19  L.  Ed.  987;  Hearne  v.  Marine  Ins. 
Co.,  20  Wall.  488,  22  L.  Ed.  395;  Insurance 
Companies  v.  Wright,  1  Wall.  456,  17  L. 
Ed.  505;  Oelricks  v.  Ford,  23  How.  49,  16 
L.  Ed.  534;  Hostetter  v.  Park,  137  U.  S. 
30,  34  L.  Ed.  568;  National  Bank  v.  Burk- 
hardt,  100  U.  S.  686,  25  L.  Ed.  766;  Moore 
V.  United  States,  196  U.  S.  157,  166,  49  L. 
Ed.   428. 

Usage  of  trade. — The  usage  of  trade 
may  properly  be  considered  in  constru- 
ing written  instruments  of  a  mercantile 
nature,  to  give  them  precision  and  effect. 
Robinson   v.   United   States,   13   Wall.   363, 

20  L.   Ed.  653. 

As,  to  prove  that  in  the  particular  trade 
to  which  the  instrument  refers,  words  are 
used  in  a  peculiar  sense,  and  different 
"from  that  which  they  ordinarily  import, 
and  to  annex  incidents  to  written  con- 
tracts, in  respect  to  which  they  are  silent, 
but  which  both  parties  probably  contem- 
plated,   because    usual    in    such    contn.cts. 


Garrison  v.  Memphis  Ins.  Co.,  19  How. 
312,  15  L.  Ed.  656;  Lowber  v.  Bangs,  2 
Wall.    728,    743,    17    L-    Ed.    768. 

"In  speaking  of  usages  of  trade.  Green- 
leaf  says:  'Their  true  office  is  to  in- 
terpret the  otherwise  indeterminate  in- 
tentions of  parties,  and  to  ascertain  the 
nature  of  their  contracts,  arising  not  from 
express  stipulation,  but  from  mere  im- 
plications and  presumptions,  and  acts  of 
doubtful  and  equivocal  character,  and  to 
fix  and  explain  the  meaning  of  words  and 
expressions  of  doubtful  and  various 
senses.'  "  Insurance  Companies  v.  Wright, 
1  Wall.   456,  470,   17   L.   Ed.   505. 

Goods  described  in  a  policy  as  "mer- 
chandise held  in  trust"  by  warehousemen, 
are  goods  intrusted  to  them  for  keep- 
ing. The  phrase,  "held  in  trust,"  is  to  be 
understood  in  its  mercantile  sense.  Home 
Ins.  Co.  V.  Baltimore,  etc.,  Co.,  93  U.  S. 
527,   23   L.    Ed.    868. 

41.  Caldwell's  Case,  19  Wall.  264,  22 
L.   Ed.   114. 

42.  Moran  v.  Prather,  23  Wall.  492,  499, 
23  L.   Ed.  121. 

43.  Salmon  Falls  Mfg.  Co.  v.  Goddard, 
14  How.  446,   14  L.   Ed.  493. 

In  a  contract  made  for  the  transporta- 
tion of  military  supplies  and  stores  in 
the  western  country,  and  in  the  presence 
of  actual  war,  between  the  military  de- 
partment of  the  government  and  a  pri- 
vate party,  the  terms  "posts,  depots,  and 
stations"  are  to  be  taken  in  their  military 
sense  and  not  in  the  sense  of  railway 
posts,  depots,  and  stations.  Caldwell's 
Case,  19  Wall.  264,  22  L.   Ed.  114. 

44.  Maillard  v.  Lawrence.  16  How.  251, 
261,    14   L.    Ed.    925. 

45.  Hutchinson  Investment  Co.  v.  Cald- 
well,  152  U.   S.   65,  68,  38  L.   Ed.   356. 


264 


INTERPRETATION  AND   CONSTRUCTION. 


identity  of  meaning  where  they  are  used  in  different  connections  and  for  dif- 
ferent purposes.^^ 

VIII.    Construction  as  of  Time  When  Instrument  Was  Drawn. 

Words  used  in  a  written  instrument  are  to  be  interpreted  as  of  the  time  when 
the  instrument  was  written,  as,  a  word  in  a  contract,  when  that  contract  comes 
to  be  construed  afterwards,  must  be  construed  to  have  the  meaning  which  it  had 
when  the  contract  was  made,'*'^  irrespective  of  any  events  afterwards  occurring.^* 

IX.    Language  Construed  Strongly  against  User  of  It 

Doubtful  expression  in  a  written  instrument  should  be  construed  most 
strongly   against   the   party   using  them.^^ 

X.   Interpretation  in  Favor  of  Instrument. 
A.    Instrument  to  Be  Effective. — The  universal  rule  is  that  where  an  in- 
strument will  bear  two  constructions  equally  consistent  with  its  language,  one  of 
which  will  render  it  operative  and  the  other  void,  the  former  will  be  preferred,^*^ 


46.  Knight  Templars,  etc.,  Indemnity 
Co.  V.  Jarman,  187  U.  S.  197,  201,  47  L. 
Ed.  139;  Cherokee  Nation  v.  Georgia,  5 
Pet.   1,   19,   8    L.   Ed.   25. 

Different  parts  of  same  instrument. — 
Biit  it  is  a  settled  rule  of  interpretation 
that  the  same  term  occurring  in  different 
parts  of  the  same  instrument  shall  be 
taken  in  the  same  sense,  unless  there  be 
something  in  the  context  indicating  that 
a  different  meaning  was  intended.  Legal 
Tender  Case,  110  U.  S.  421,  464,  28  L.  Ed. 
204;  Cherokee  Nation  v.  Georgia,  5  Pet. 
1,  19,  8  L.  Ed.  25. 

Thus,  it  is  said  there  can  be  no  sound 
reason  for  the  construction,  that  the 
•words  "party  of  the  first  part"  in  a  cove- 
nant mean  one  thing,  when  that  party  is 
to  do  something,  and  a  different  thing, 
•when  that  party  is  to  receive  compensa- 
tion for  doing  it.  Philadelphia,  etc.,  R. 
Co.  V.  Howard,  13  How.  307,  338,  14  L. 
Ed.   157. 

47.  Bridge  Proprietors  v.  Hoboken  Co., 
1  Wall.  116,  148,  17  L.  Ed.  571;  Tennes- 
see V.  Whitworth,  117  U.  S.  129,  137,  29 
L.  Ed.  830;  Simpson  v.  United  States,  199 
U.  S.  397,  50  L.  Ed.  345;  Louisville,  etc., 
R.  Co.  V.  Kentucky,  161  U.  S.  677,  690,  40 
L.    Ed.    849. 

48.  Davison  v.  Von  Lingen,  113  U.  S. 
40,  50,  28  L.  Ed.  885. 

49.  Garrison  v.  United  States,  7  WalJ. 
688,  690,  19  L.  Ed.  277.  Grace  v.  Ameri- 
can Cent.  Ins.  Co.,  109  U.  S.  278,  282,  27 
L.  Ed.  932;  Douglass  v.  Lewis,  131  U.  S. 
75,  33  L.  Ed.  53;  Rice  v.  Railroad  Co.,  1 
Black    358,    17    L.    Ed.    147. 

This,  on  the  ground  that  where  the 
other  party  has  incurred  obligations  or 
parted  with  his  property  upon  the  faith 
of  it,  that  construction  should  be  adopted 
which  will  be  favorable  to  the  latter 
party;  and  where  an  instrument  is  suscep- 
tible of  two  constructions — the  one  work- 
ing injustice  and  the  other  consistent  with 
the  right  of  the  case — that  one  should  be 
favored  which  upholds  the  right.  Noonan 
V.  Bradley,  9  Wall.  394,  19  L.  Ed.  757. 

Where  terms  are  implied  in  the  instru- 
ment   by    force    of    statute     law,     and      in 


derogation  of  the  common  law,  such 
words  should  be  construed  strictly.  Doug- 
lass V.  Lewis,  131  U.  S.  75,  33  L.  Ed.  53. 

Insurance  policies. — Especially  is  the 
general  rule  true  in  insurance  policies, 
where,  although  they  are  to  be  inter- 
preted according  to  the  fair  meaning  of 
the  words  used,  the  leaning  of  the  court 
will  be  most  strongly  against  the  insurer, 
for  the  reason  that,  that  policy  having 
been  drawn  and  prepared  by  the  insurer, 
the  advantage  lies  with  him.  National 
Bank  v.  Insurance  Co.,  95  U.  S.  673,  24 
L.  Ed.  563;  Travellers  Ins.  Co.  v.  Mc- 
Conkey,  127  U.  S.  661,  32  L.  Ed.  30S; 
American  Surety  Co.  v.  Pauly,  170  U.  S. 
133,  144.  42  L.  Ed.  977.  See  the  title  IN- 
SURANCE, ante,  p.  66. 

Contracts  of  guaranty. — It  holds  also 
in  contracts  of  guaranty.  Drummond  v. 
Prestman,  12  Wheat.  515,  6  L.  Ed.  712; 
Douglass  V.  Reynolds,  7  Pet.  113,  114,  8 
L.  Ed.  626;  Russell  v.  Clarke,  7  Cranch  69, 
3    L.    Ed.    271. 

Grants. — The  rule  also  holds  in  cases  of 
grants,  in  favor  of  innocent  parties,  who 
have  made  acceptances,  endorsements  and 
advances  upon  the  faith  of  it.  Douglass 
V.  Reynolds,  7  Pet.  113,  123,  8  L.  Ed._  626. 
Charles  River  Bridge  v.  Warren  Bridge, 
11  Pet.  420,  589,  9  L.  Ed.  773,  dissenting 
opinion    of    Story,   J. 

But  the  rule  seems  to  be  otherwise  in 
case  of  a  grant  by  the  state.  Charles 
River  Bridge  v.  Warren  Bridge,  11  Pet. 
420,  589,  9  L.  Ed.  773,  dissenting  opinion 
of  Story,  J.  But  see  Huidekoper  v.  Doug- 
lass. 3  Cranch  1,  70,  2  L.  Ed.  347. 

50.  Ewing  V.  Howard,  7  Wall.  499,  506, 
19  L.  Ed.  293;  The  Binghamton  Bridge,  3 
Wall.  51,  75,  18  L.  Ed.  137;  Charles  River 
Bridge  v.  Warren  Bridge,  11  Pet.  420, 
589,   9    L.   Ed.   773. 

It  is  not  the  duty  of  a  court,  by  legal 
subtlety,  to  overthrow  a  contract,  but 
rather  to  uphold  it  and  give  it  effect.  The 
Binghamton  Bridge,  3  Wall.  51,  74,  18  L. 
■  Ed.  137;  Klein  v.  Russell,  19  Wall.  433,  22 
L.   Ed.   116. 

The  technical  rules  of  common-law  con- 
veyances  and   transfers   of   property  have 
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if  not  forbidden  by  law.^^ 

B.  Legality. — Where  either  of  two  constructions  may  be  given  to  an  in- 
strument, the  one  lawful  and  the  other  unlawful,  the  former  must  be  adopted.^^ 

C.  Avoidance  of  Forfeiture. — Where  the  literal  interpretation  of  a  written 
instrument,  according  to  the  tenor  of  the  instrument,  would  lead  to  a  forfeiture, 
that  interpretation  will  be  adopted  which  will  give  effect  to  the  instrument,  since 
the  law  leans   strongly  against   forfeiture.^^ 

XI.    Equitable  Construction. 

When  a  court  of  law  is  construing  an  instrument,  it  is  legitimate,  if  two  con- 
structions are  fairly  possible,  to  adopt  that  one  which  equity  would  favor.^^ 

XII.    Punctuation. 

In  the  interpretation  of  written  instruments,  the  punctuation  is  of  value  in 
arriving  at  the  intention  of  the  parties.°^ 

XIII.    Printed  Forms. 

Where  terms  are  written  in  an  instrument,  and  are  inconsistent  with  printed 
matter  in  a  form,  the  written  matter  will  prevail  over  the  printed.^^ 

XIV.     Surrounding  Facts   and  Circumstances. 

In  arriving  at  the  real  meaning  and  intention  of  the  parties  to  a  written  in- 
strument the  surrounding  facts  and  circumstances  at  the  time  of  the  execution 
may  be  looked  to  for  the  proper  construction  thereof,^'^  but  not  for  the  purpose 


never  been  applied  to  mercantile  con- 
tracts made  in  the  usual  course  and  forms 
of  business.  Thus,  a  memorandum  of  sale 
of  personal  property  stored  in  a  ware- 
house, endorsed  and  delivered,  operated 
to  convey  legal  title,  although  there  was 
no  formal  assignment.  Gibson  v.  Stevens, 
8   How.   384,  400,   12   L-    Ed.   1123. 

51.  Bradley  v.  Washington,  etc.,  Steam- 
Packet  Co.,   13   Pet.  89,   10  L.   Ed.  72. 

52.  United  States  v.  Central  Pac.  R. 
Co.,  118  U.  S.  235,  30  L.  Ed.  173,  citing 
Hobbs  V.  McLean,  117  U.  S.  567,  29  L. 
Ed.    940. 

53.  Philadelphia,  etc.,  R.  Co.  v.  How- 
ard. 13   How.  307,  341,  14  L.   Ed.  157. 

But  the  enforcement  of  a  forfeiture 
cannot  be  avoided  when  the  party  by 
whose  default  they  are  incurred  cannot 
show  some  good  and  stable  ground  in  the 
conduct  of  the  other  party,  on  which  to 
base  a  reasonable  excuse  for  the  default. 
Thompson  v.  Insurance  Co.,  104  U.  S. 
252,   260,    26    L.    Ed.    765. 

54.  Washington,  etc.,  R.  Co.  v.  Coeur 
D'Alene  R.,  etc.,  Co.,  160  U.  S.  77,  101,  40 
L.    Ed.    346. 

A  court  of  equity  will  look  beyond  the 
terms  of  an  instrument  to  the  real  trans- 
action. Thus,  where  the  real  transaction 
is  shown  to  be  one  of  security  and  not  of 
sale,  equity  will  give  effect  to  the  actual 
contract  of  the  parties.  Brick  v.  Brick,  98 
U.   S.   514,   25   L.    Ed.  256. 

55.  Insurance  Co.  v.  Slaughter,  12 
Wall.  404,  20  L.  Ed.  444;  Joy  v.  St.  Louis, 
138  U.   S.   1,  32,  34  L.   Ed.  843. 

But  punctuation  is  a  most  fallible 
standard  by  which  to  interpret  a  writing; 
it  may  be  resorted  to,  when  all  other 
means   fail;   but  the   court   will    first   take 


the  instrument  by  its  four  corners,  in  or- 
der to  ascertain  its  true  meaning;  if  that 
be  apparent,  on  judicially  inspectijig  it, 
the  punctuation  will  not  be  suffered  to 
change  it.  Ewing  v.  Burnet,  11  Pet.  41, 
9  L.   Ed.  624. 

56.  Sturm  v.  Boker.  150  U.  S.  312,  37  L. 
Ed.   1093. 

A  printed  billhead  can  have  little  or  no 
influence  in  changing-  the  clear  and  ex- 
plicit language  of  the  letters.  Sturm  v. 
Boker,  150  U.   S.  312,  327,  37  L.   Ed.  1093. 

57.  Mauran  v.  Bullus,  16  Pet.  528,  10 
L.  Ed.  1056;  United  States  v.  Peck,  102  U. 
S.  64,  65,  26  L.  Ed.  46;  Reed  V.  Proprietors 
of  Locke  and  Canals,  8  How.  274,  287,  12 
L.  Ed.  1077;  Atkinson  v.  Cummins,  9  How. 
479,  13  L.  Ed.  223;  Good  v.  Martin,  95  U. 
S.  90,  95,  24  L.  Ed.  341;  Burdell  v.  Denig^ 
92  U.  S.  716,  722,  23  L-  Ed.  764;  United 
States  V.  Gibbons,  109  U.  S.  200,  27  L. 
Ed.  906;  Rey  v.  Simpson,  22  How.  341, 
350,  16  L.  Ed.  260;  Cavazos  v.  Trevino,  6 
Wall.  773,  18  L.  Ed.  813;  The  Confederate 
Note  Case,  19  Wall.  548,  559,  22  L.  Ed. 
196;  Bell  V.  Bruen,  1  How.  169,  11  L. 
Ed.   89. 

This  is  in  order  that  the  courts  rnay 
avail  themselves  of  the  same  light  which 
the  parties  possessed  when  the  instru- 
ment was  executed.  Nash  v.  Towne,  5 
Wall.  689,  18  L.  Ed.  527;  Barreda  v.  Sils- 
bee,  21  How.  146,  161,  16  L-  Ed.  86;  Braw- 
ley  V.  United  States,  96  U.  S.  168,  24  L. 
Ed.  622;  Merriam  v.  United  States,  lOT 
U.   S.   437,   441,   27   L-    Ed.    531. 

"All  the  facts  and  circumstances  may 
be  taken  into  consideration,  if  the  lan- 
guage be  doubtful,  to  enable  the  court_  to 
arrive  at  the  real  intention  of  the  parties, 
and  to  make  a  correct  application  of  the 
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of  adding  a  new  and  distinct  undertaking.^^  Among  the  facts  and  circum- 
stances which  may  be  considered  are  the  subject  matter  involved,^^  the  relation 
of  the  parties,  to  each  other,"*^  the  prior  negotiations,  conducted  by  correspond- 
ence,^^ the  conduct  of  the  parties,^^  ^nd  the  circumstances  under  which  an  in- 
strument is  signed.^3  But  when  the  language  as  construed  in  the  instrument  is 
clear  and  unambiguous,  the  intention  of  the  parties  is  to  be  gathered  from  the 
face  of  the  writing  itself,*'^  and  when  interpreted,  the  writings  which  constitute 
the  contract  determine  the  relative  rights. ^^  And  it  must  be  borne  in  mind  that 
a  written  agreement  cannot  be  varied  by  proof  of  the  circumstances  out  of 
which  it  grew.^^ 

XV.    Construction  Adopted  by  Parties. 

Where  there  is  doubt  as  to  the  proper  meaning  of  an  instrument,  the  construc- 
tion which  the  parties  to  it  have  themselves  put  upon  it,  is  entitled  to  great  con- 
sideration.^" But  where  the  meaning  is  clear,  an  erroneous  construction  of  it  by 
them  will  not  control  its  effect.^^  And  what  one  party  to  a  contract  understands 
or  believes  is  not  to  govern  its  construction  unless  such  understanding  or  belief 
was   induced  by  the  conduct  or  declarations  of  the  other  party.*'^^ 

Long'  Acquiescence  in  Particular  Construction. — Where  parties  to  a  deed 
have  for  a  long  time  interpreted  the  instrument  in  a  certain  way,  and  such  in- 
terpretation is  reasonable,  such  long  acquiescence  will  make  such  construction 
conclusive  upon  the  parties.'*^ 

XVI.    Expressio  Unius  Est   Exclusio  Alterius. 

The  rule  is   familiar  that  the  expression  of  one  thing  is  the  exclusion  of 
another."^  ^ 


words  of  the  contract  to  the  subject  mat- 
ter and  the  objects  professed  to  be  de- 
scribed, for  the  law  concedes  to  the  court 
the  same  light  and  information  that  the 
parties  enjoyed,  so  far  as  the  same  can 
be  collected  from  the  language  employed, 
the  subject  matter,  and  the  surrounding 
facts  and  circumstances."  Moran  v. 
Prather,  23  Wall.  492,  501,  23  L.  Ed.  121. 
See,  also,  Lowber  v.  Bangs,  2  Wall.  728, 
743,  17  L.  Ed.  768;  Goddard  v.  Foster,  17 
Wall.    123,    142,   21    L.    Ed.    589. 

"A  reference  to  the  actual  condition  of 
things  at  the  time,  as  they  appeared  to 
the  parties  themselves,  is  often  necessary 
to  prevent  the  court,  in  construing  their 
language,  from  falling  into  mistakes  and 
even  absurdities."  Reed  v.  Insurance  Co., 
95  U.  S.  23,  30,  24  L.  Ed.  348. 

58.  Maryland  v.  Railroad  Co.,  22  Wall. 
105,  22  L.  Ed.  713. 

59.  Montana  Min.  Co.  v.  St.  Louis  Min., 
•etc.,  Co.,  204  U.  S.  204,  214,  51  L.  Ed.  444; 
Mobile,  etc.,  R.  Co.  v.  Jurey,  111  U.  S. 
584,  28  L.  Ed.  527;  Merriam  v.  United 
States,  107  U.  S.  437,  441,  27  L.  Ed.  531; 
Canal  Co.  v.  Hill,  15  Wall.  94,  21  L.  Ed. 
64;  United  States  v.  Granite  Co.,  105  U. 
S.   37,   39,  26   L.    Ed.   1005. 

60.  Chicago,  etc.,  R.  Co.  v.  Denver, 
etc.,  R.  Co.,  143  U.  S.  596,  609,  36  L.  Ed. 
277. 

61.  United  States  v.  Bethlehem  Steel 
Co..  205  U.  S.  105.  118,  51  L.   Ed.  731. 

62.  Lowber  v.  Bangs,  2  Wall.  728,  737, 
17   L.   Ed.   768. 

63.  Chicago,  etc.,  R.  Co.  v.  Denver,  etc., 
R.  Co.,  143  U.  S.  596,  609,  36  E.  Ed.  277. 

64.  Home  Ins.  Co.  v.  Baltimore,  etc., 
Co.,    93    U.    S.    527,    541.    23     L.     Ed.      868; 


Moran  v.  Prather,  23  Wall.  492,  501,  23  L. 
Ed.  121;  Wallace  v.  Johnstone,  129  U.  S. 
58,  61,  64,  32  L.  Ed.  619;  Bogk  v.  Gossert, 
149  U.   S.  17,  37   L.   Ed.  631. 

65.  Gisborn  v.  Charter  Oak  Life  Ins. 
Co.,   142  U.  S.  326,  332,  35   L.   Ed.   1029. 

66.  Reed  v.  Insurance  Co.,  95  U.  S.  23, 
24   L.    Ed.   348. 

67.  Railroad  Co.  v.  Trimble,  10  Wall. 
367,  19  L.  Ed.  948;  Union  Pac.  R.  Co.  v. 
Hall,  91  U.  S.  343,  351.  23  L.  Ed.  428; 
Chicago  V.  Sheldon,  9  Wall.  50,  54,  19  L. 
Ed.  594;  Garrison  v.  United  States,  7  Wall. 
688,  19  L.  Ed.  277;  Lowber  v.  Bangs,  3 
Wall.  728,  737,  17  L.  Ed.  768;  ToplifT  v. 
ToplifY.  122  U.  S.  121,  30  L.  Ed.  1110;  Dis- 
trict of  Columbia  v.  Gallaher,  124  U.  S. 
505,  31  L.  Ed.  526;  Constable  v.  National 
Steamship  Co.,  154  U.  S.  51,  95,  38  L. 
Ed.   903.  _ 

There  is  no  surer  way  to  find  out  what 
parties  meant  than  to  see  what  they  have 
done.  Insurance  Co.  v.  Dutcher,  95  U. 
S.  269,  273,  24  L.  Ed.  410.  _ 

This  practical  construction  by  the  par- 
ties, according  to  which  work  has  been 
done,  will  prevail  over  the  literal  mean- 
ing of  the  contract.  District  of  Columbia 
V.  Gallaher,  124  U.  S.  505,  510,  31  L.  Ed. 
52fl. 

68.  Railroad  Co.  v.  Trimble,  10  Wall. 
367,   19   L.   Ed.  948. 

69.  Bank  v.  Kennedy,  17  Wall.  19,  21 
L.   Ed.   551. 

70.  Irwin  v.  United  States,  16  How. 
513,  524,  14  L.  Ed.  1038;  Cavazos  V. 
Trevino,  6  Wall.  773.  785.  18  L.  Ed.  813. 
See,  also,  ToplifT  v.  Toplifif,  122  U.  S.  121, 
131.  30  L.  Ed.  1110. 

71.  Douglass  V.  Lewis,  131  U.  S.  75,  33 
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XVII.    Implied  Terms. 

What  is  implied  in  an  instrument  is  as  much  a  part  of  it  as  what  is  ex- 
pressed.^ ^  The  agreement  seldom,  if  ever,  upon  its  face,  specifies  the  full  ex- 
tent of  the  terms  and  conditions  of  the  contract;  many  things  are  necessarily 
implied,  and  to  be  governed  by  some  rule  not  contained  in  the  agreement. '=^ 

Law  Implied  as  Part  of  Instrument. — Instruments,  absolute  and  uncon- 
ditional upon  their  face,  are  often  considered  subject  to  an  implied  condition 
which  the  law  establishes  as  applicable  to  such  cases.'^^  The  laws  in  existence 
when  the  instrument  is  executed  are  necessarily  referred  to  in  all  contracts,'^-^ 
and  parties  must  be  understood  as  making  their  contracts  with  reference  to  such 
laws,  and  impliedly  assenting  that  such  contracts  are  to  be  construed,  governed 
and  controlled  thereby."^  ^ 

XVIII.     Reference  to  Context. 

It  is  a  familiar  rule  in  the  construction  of  terms  to  api)ly  to  them  the  meaning 
naturally  attaching  to  them  from  their  context.  Noscitur  a  sociis  is  a  rule  of 
construction  applicable  to  all  written  instruments.  Where  any  particular  word 
is  obscure  or  of  doubtful  meaning,  taken  by  itself,  its  obscurity  or  doubt  may  be 
removed  by  reference  to  associated  words.  And  the  meaning  of  a  term  may  be 
enlarged  or  restrained  by  reference  to  the  object  of  the  whole  clause  in  which 
its  is  used.''"^ 

XIX.    Conflict  of  Laws. 

See  the  title  ConFuct  of  Laws,  vol.  3,  p.  1020. 


L.  Ed.  53;  Tucker  v.  Alexanclroff,  183  U. 
S.  424,  436,  46  L.  Ed.  264;  Ex  parte  Mc- 
Cardle,   7  Wall.   50G,   19   L.   Ed.   264. 

Thus,  affirmative  words  are  often,  in 
their  operation,  negative  of  other  objects 
than  those  affirmed.  Marbury  v.  Madi- 
son, 1  Cranch  137,  174,  2  L.  Ed.  60. 

72.  United  States  v.  Babbit,  1  Black  55, 
17  L.  Ed.  94;  United  States  v.  Babbitt,  95 
U.  S.  334,  336,  24  L-  Ed.  480;  Equitable 
Ins.  Co.  V.  Hearne,  20  Wall.  494,  496,  22 
L.  Ed.  398;  Cornett  v.  Williams,  20  Wall. 
226,  250,  22  L.  Ed.  254;  Lynde  v.  The 
County,   16  Wall.   6,   13,  21   L.   Ed.   272. 

The  act  of  the  25th  of  April,  1808,  which 
provides  "that  the  collectors  of  the  cus- 
toms be  and  are  hereby  authorized  to  de- 
tain any  vessel  *  *  *  whenever,  in  their 
opinions,  the  intention  is  to  violate  or 
evade  any  of  the  provisions  of  the  acts 
laying  an  embargo,  until  the  decision  of 
the  president  of  the  United  States  be  had 
thereupon,  does  not  saj'-  in  terms  that  the 
collector  "shall  take  reasonable  care  in 
ascertaining  the  facts,"  but  this  seems  an 
inference  which  must  be  drawn  from  the 
words  of  the  law.  Marshall,  C.  ].,  in 
•Otis  V.  Watkins,  9  Cranch  339.  3  L.  Ed. 
752. 

73.  Ogden  v.  Saunders,  12  Wheat.  213, 
^97.  6  L.   Ed.   606. 

Implication  from  language. — Although 
an  undertaking  in  an  instrument  may  be 
implied,  and  be  as  obligatory  as  if  made 
in  express  words,  yet  the  implication  must 
be  found  in  the  language  of  the  contract, 
and  cannot  be  gathered  from  the  mere  ex- 
pectation of  the  parties.  Maryland  v. 
Railroad  Co.,  22  Wall.  105,  22  L.  Ed. 
71:^. 

Sealed  instruments. — Courts  of  law  can- 


not incorporate  into  a  sealed  instrument 
what  the  parties  left  out  of  it,  even 
though  the  omission  was  occasioned  by 
the  clearest  mistake.  Hudson  Canal  Co. 
V.  Pennsylvania  Coal  Co.,  8  Wall.  276,  290, 
19  L.   Ed.   349. 

74.  Ogden  v.  Saunders,  12  Wheat.  213, 
297,  6  L.  Ed.  606;  McCracken  v.  Hay  ward, 
2  How.  608,  613,  11  L.  Ed.  397;  United 
States  V.  Price,  9  How.  83,  94,  13  L. 
Ed.  56. 

75.  McCracken  v.  Hayward,  2  How.  608, 
611,  11  L.  Ed.  397;  Hooker  v.  Burr,  194 
U.  S.  415,  420,  48  L.  Ed.  1046;  Wilson  v. 
Rousseau,  4  How.  646,  685,  11  L.  Ed. 
1141;  Von  Hoffman  v.  Quincy,  4  Wall. 
535,  550,  18  L.  Ed.  403;  Bronson  v. 
Kinzie,  1   How.  311,  319,  11  L.   Ed.  143. 

76.  Ogden  v.  Saunders,  12  Wheat.  213, 
297,  6  L.  Ed.  606;  Rees  v.  Watertown,  19 
Wall.  107,  120,  22  L.  Ed.  72;  Brine  v.  In- 
surance Co.,  96  U.  S.  627,  637,  24  L.  Ed. 
858;  Edwards  v.  Kearzey,  96  U.  S.  595, 
600,  24  L.   Ed.  793. 

Illustrations  of  this  proposition  are 
found  in  the  obligation  of  the  debtor  to 
pay  interest  after  the  maturity  of  the 
debt,  where  the  contract  is  silent;  in  the 
liability  of  the  drawer  of  a  protested  bill 
to  nay  exchange  and  damages,  and  in  the 
riijht  of  the  drawer  and  endorser  to  re- 
quire proof  of  demand  and  notice.  These 
are  as  much  incidents  and  conditions  of 
the  contract  as  if  they  rested  upon  the 
basis  of  a  distinct  asreement.  Von  Hofif- 
man  r-.  Quincy,  4  Wall.  535,  550,  18  L. 
Ed.   403. 

"The  law  e^••ist^ng  when  a  mort.gage  is 
made  enters  into  and  becomes  a  part  of 
the  contract."  Hooker  v.  Burr,  194  U. 
S.    415.   420.    48    L.    Ed.    1046. 

77.  Virginia  z'.  Tennessee,  148  U.  S.  503, 


INTERPRETERS. 

Appointment — Discretion  of  Court. — The  appointment  of  an  interpreter^ 
in  a  criminal  trial,  is  a  matter  largely  resting  in  the  discretion  of  the  trial  court, 
and  in  refusing  to  appoint  an  interpreter,  the  court  commits  no  error  where 
there  is  not  any  abuse  of  discretion.^ 

Juror  Acting  as  Interpreter. — Where,  in  a  criminal  case,  the  defendant 
consents  to  a  juror  acting  as  interpreter  for  a  witness,  he  cannot  complain  that 
any  of  his  substantial  rights  are  prejudicial. 2 

Compensation — Recovery  of. — An  interpreter  cannot  recover  the  differ- 
ence between  the  salary  established  by  law  for  the  office  which  he  holds  and 
the  amount  paid  to  him  in  accordance  with  the  appropriation  made  by  congress.^ 

INTERROGATOaiES.— See  the  title  Dispositions,  vol.  5,  p.  321. 

519,  37  L.   Ed.  537;   Neal  v.   Clark,  95  U.  2.  Juror    acting   as    interpreter. — Thiede 

S.     704,    708,    24    L.     Ed.    586.      See,    also,  v.  Utah,   159  U.  S.  510,  519,  40  L.  Ed.  237. 

Ladd  V    Ladd,  8   How.   10,  28,  12   L.    Ed.  3.     Recovery   of    compensation. — United 

967.  States  v.  Mitchell,  109  U.  S.  146,  27  L.  Ed. 

1.    Discretion  of  court  in  appointing. —  887.      See.    generally,    the    title    PUBLIC 

Perovich  v.   United   States,  205   U.   S.   86,  OFFICERS. 
91,  51  L.  Ed.  722. 
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INTERSTATE  AND  FOREIGN  COMMERCE. 

BY  JOSEPH  w.  timberlake;. 

I.  What  Constitutes,  281.  , 

A.  Interstate  and  Foreign  Commerce,  281. 

1.  Definitions  and  Nature,  281. 

a.  Commerce   Defined   Generally,   281.   ^  ^      ,     __. 

b.  Interstate   and    Foreign    Commerce   Defined,   2bl. 

2.  Subjects,  284. 

a.  In  General,  284. 

b.  Lawful   Subjects  of  Ownership  and  Property,   284. 

c.  Particular  Articles,  285. 

(1)  Oleomargarine,  285. 

(2)  Intoxicating  Liquors,  285. 

(3)  Tobacco,  285. 

(4)  Lottery  Tickets,  285.  .  -d     i       9S^ 

(5)  Securities  of  Foreign  Governments  or  Banks,  /«:>. 

3.  Transactions   Constituting,  285. 

a.  Transportation   of    Freight   and    Passengers,   2bo. 

b.  Soliciting  Passenger  Traffic,  289. 

c.  Production  and   Manufacture,  289. 

d.  Purchase  and  Sale  of  Goods,  290. 

e.  Dealing  in  Foreign  Bills  of  Exchange,  292. 

f.  Hiring  Laborers,  292.     ^      ^      .     .  ^^^ 

g.  Stock  Yards  and  Live   Stock  Exchanges,  292. 
h.  Grain  Warehouses  and  Elevators,   293. 

i.  Insurance,  293. 

j.  Telegraphic   Communications,  295. 

4.  Protection  of   Commerce  Clause,  295. 

a.  When  Protection  Attaches.  295. 

b.  When  Protection  Ceases,  297. 

(1)  In  General,  297. 

(2)  Original  Packages,  298. 

(a)  In   General,   298. 

(b)  Right  to  Sell  in  Origmal  Package,  298. 

(c)  Taxation,  300. 

(d)  What  Constitutes  Origmal  Package,  3U0. 

B.  Internal   or   Intrastate   Commerce,   302. 

C.  Commerce  with  Indian  Tribes,  303. 
II.   Regulation  and  Control,  303. 

A.  Interstate  and  Foreign  Commerce,  303. 
1.  Power  of  Congress,  303. 
a.  In   General,   303. 

(1)  Constitutional    Provision,    303. 

(2)  Object  of  Vesting  Power  in  Congress,  303. 

(3)  Application  of  Common-Law  Principles  m  Absence  of 

Statute,  304. 
b    Nature  and   Extent   of   Power.  304. 
(1)  In  General,  304. 

(a)  Power    to   Regulate   Defined,   304. 

(b)  Constitutional    Limitations,    305. 

(c)  Power    over    Interstate    and    Foreign   Commerce, 

Compared,  306. 
(269^ 
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(d)  Power    over     Foreign     Commerce    and     Commerce 

with    Indian    Tribes    Compared,   307. 

(e)  Commerce    between    State    and    Territory,    307. 

(f)  Relations    of    General    Government   to    Commerce 

Direct,  307. 

(g)  Power  Does  Not  Stop  at  State  L,ines,  307. 
(n)    Prohibition,  308. 

(i)   Preferences   to    Ports   of   One    State,    308. 
(j)   Means   Employed,   309. 

aa.  In  General,  309. 

bb.  Injunction,  309. 

cc.  Direct  Force,  309. 

dd.  Corporations,   310. 

ee.  Licenses,  310. 

(2)  Exclusiveness  of  Power,  310. 

(a)  Effect    of    Grant    of  Power  to    Congress    Accom- 

panied  by  Exercise   of   Power,  310. 

(b)  Effect   of    Grant    of    Power   to    Congress   Anterior 

to  Exercise  of  Power  by  Congress,  311. 
aa.  In   General — Conflict   in    Decisions,   311. 
bb.  Decisions   Holding  Grant   Not  in  All   Respects 

Exclusive,  311. 
cc.  Decisions     Holding     Power      Exclusive — Better 
Rule,  314. 
(aa)   General    Statement    of    Rule,    314. 
(bb)   Validity    of     State     Legislation      Merely 
Affecting   Commerce,   315. 
aaa.  In   General,  315. 

bbb.  Subjects    National     in    Their     Char- 
acter,  316. 
ccc.  Subjects    Local    in  Their    Nature  or 
Operation,  318. 

(3)  Subjects  of  Regulation,  321. 

(a)  In    General,    321. 

aa.  All  Commercial  Intercourse,  321. 

bb.  Subjects    of    Commerce   and    Persons    Engaged 

Therein,  322. 
cc.  Instrumentalities,  322. 
dd.  Means    and   Measures    for    Advancement    anii 

Protection   of   Commerce,  323. 

(b)  Regulation  of  Particular  Matters,  324. 
aa.  Bridges,  324. 

bb.  Corporations,   324. 
cc.  Highways,  324. 

(aa)   In  General,  324. 
(bb)   Construction,   324. 
(cc)   Removal  of  Obstructions,  324. 
dd.  Railroads,  325. 

(aa)   In   General,  325. 
(bb)   Construction,  327. 
aaa.  In   General,  327. 
bbb.  Federal  Aid,  327. 
(cc)   Equal     Accommodations    to     Passengers, 

328. 
(dd)   Protection   of    Lives  and  Limbs  of  Em- 
ployees, 328. 
(ee)   Qualifications,    Duties   and    Liabilities    of 
Employees,  328. 


INTERSTATE  AND  FOREIGN  COMMERCE.  271 

(ff)   Liability   of   Carrier,  328. 
(gg)   Arbitration       between      Railroad      Com- 
panies  and   Employees,   329. 
(hh)   Conspiracy    to    Obstruct    Transportation, 
329. 
(ii)   Transportation  of  Live   Stock,  330. 
ee.  Counterfeiting,   330. 
ff.  Duties  on  Imports  and  Exports,  330. 
(aa)   Imports,    330. 
(bb)  Exports,  330. 
gg.  Embargo,  331. 

hh.  Exclusion       of       Imports — Establishment      of 
Standards,  331. 
ii.  Fisheries,  332. 
jj.  Immigration,   332. 
kk.  Inspection,   332. 
11.  Lottery  Tickets,   332. 
mm.  Manufacture,  332. 
nn.  Monopolies  and  Trusts,  332. 
oo.  Private   Contracts,  332. 
pp.  Telegraph    Companies,    334. 
(aa)   In  General,  334. 

(bb)   Congressional   Legislation  in   Aid  of  the 
Telegraph,  334. 
rq.  Tonnage  Duties,  336. 
rr.  Trademarks,  336. 
ss.  Wharves,  337. 
tt.  Navigation  and  Navigable  Waters,  337. 

(aa)   Power     to     Regulate     Navigation     Gen- 
erally, 337. 
(bb)   Control   of   Navigable   Waters   of  United 
States,  338. 
aaa.  In   General,  338. 
bbb.  What   Constitutes   Navigable  Waters 

of  United  States,  339. 
ccc.  Improvement      of       Navigability      of 
Waters,  340. 
(aaa)   In   General,  340. 
(bbb)   Prevention     or      Removal      of 

Obstructions,  341. 
(ccc)   Placing      Structures     or      Ob- 
structions   in    Public    Waters 
to  Aid   Navigation,   342. 
(ddd)  Erection   of   Structures   to   Aid 
Commerce  Other  than   Nav- 
igation,   343. 
(cc)   Regulation   of    Particular    Matters,   343. 
aaa.  Pilots. 

bbb.  Regulations     for      Safety     of     Pas- 
sengers, 343. 
ccc.  Registration,      Enrollment      and      Li- 
cense,  343. 
ddd.  Recording    of     Bills    of     Sales    and 

Mortgages,    343. 
eee.  Form,    Size   and    Inspection    of    Ves- 
sels, 344. 
fff.  Taxation   of  Vessels,   344. 
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ggg.  Duty    on    Passengers    from    Fioreign 

Countries,   344. 
hhh.  Liens  in  Favor  of  Materialmen,  344, 
iii.  Liability  for  Marine  Torts,  344. 
jjj.  Liability  of  Owners  of  Vessels,  344. 
(aaa)   In   General,  344. 
(bbb)   Nature  of   Congressional   Leg- 
islation, 345. 
kkk.  Rights  and  Duties    of    Seamen,  345. 
111.  Punishment      of      Offenses      against 
Navigation,  345. 
2.  Power  of  States,  345. 

a.  In  General,  345. 

b.  Where  Congress  Has  Acted.  345. 

(1)  In  General,  345. 

(2)  Conflicting  State  and  Federal  Legislation,  346. 

c.  Where  Congress  Has  Not  Acted,  346. 

(1)  In  General,  346.* 

(2)  Subjects  of  National  Importance,  347. 

(3)  Subjects  of  Local   Concern  and    Local    Police  Regula- 

tions, 347. 

(a)  In  General,  347. 

(b)  Particular   Matters   Over   Which     State    Authority 

May  Be  Exerted,  348. 

(c)  Police  Regulations.  350. 

aa.  Police  Power  of  States  Not  Surrendered  by 
Grant  of  Commercial  Power  to  Congress, 
^  350. 

bb.  General  Nature  of  Police  Power.  351. 

cc.  Police  Power  as  Limited  by  Commercial  Power 
of  Congress.  351. 

d.  State  Statutes  Affecting  Interstate  and  Foreign  Commerce,  355. 

(1)  In  General,  355. 

(2)  Construction  of  Statutes,  355. 

(a)  In  General,  355. 

(b)  Adoption   of   Construction   of   State   Court,   357. 

(3)  Discrimination,   357. 

(4)  Bridges,  359. 

(a)  Statutes    Relating   to   Erection,    Maintenance,    Con- 

trol,   Regulation,    Alteration    and    Removal,    359. 

(b)  Statutes  Regulating  Tolls    on    Interstate    Bridges, 

359. 

(c)  Statutes   Imposing    Taxes    on     Interstate   Bridges, 

359. 

(5)  Cigarettes,  360. 

(6)  Contracts,  361. 

(7)  Dams,  361. 

(8)  Excluding  Imports  and  Preventing  Exports,  361. 

(a)  Exclusion  of  Imports,  361. 

aa.  Lawful  Articles  of  Commerce.  361. 
bb.  Articles     Not    Legitimate     Subjects     of    Com- 
merce, 361. 

(b)  Prohibiting  or  Impeding  Exportation,  Z62>. 

(9)  Exclusion  of  Criminals,  Paupers.  Lunatics,  etc.,  363. 
(10)  Ferries.   365. 

(a)  Granting  of  Franchise  and  Control  in  General,  365. 

(b)  Operation   and    Extent   of   Franchise,   366. 
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(c)  Regulation   by   States,  367. 

aa.  Landing  and  Receiving  Passengers  and  Freight, 

367. 
bb.  Regulation  of  Rates  and  Tolls,  367. 
cc.  License  Fees,  Tolls  and  Taxation,  367. 

(d)  Injunctions,  369. 

(11)  Fish  and  Oysters,  369. 

(12)  Foreign    Corporations,   369. 

(a)  General   Power  of  State,  369. 

(b)  What  Constitutes  "Doing  Business  within  State,"  370. 

(c)  Known  Place  of  Business  and  Authorized  Agent,  370. 

(d)  Right  to  Contract,  371. 

(e)  Right  to  Buy  and  Sell,  371. 

(f)  Right  to  Purchase  and  Hold  Real  Estate,  371. 

(g)  Right    to   Manufacture,   371. 

(h)   Consolidation   of    Foreign   and   Domestic   Corpora- 
tions,  371. 
(i)   Taxation  and  Licenses,  372. 
aa.  In  General,  372. 

bb.  License   for   Keeping  Office    for   Use   of   Offi- 
cers, etc.,  Z7?). 
cc.  License     for     Maintainmg     Passenger     Traffic 

Agency,   Z7Z. 
dd.  Tax  upon  Franchise  or   Business,  374. 
(j)   Insurance    Companies,    374. 
aa.  In   General,   374. 

bb.  Requirement  of   Licenses  or  Other   Conditions 
Precedent,  375. 
(k)   Telegraph  Companies,  376. 
aa.  In  General,  376. 
bb.  Grant   of   Monopoly  by  State.  376. 
cc.  License  Tax   for   Privilege  of  Doing   Business 
within   State,  377. 

(13)  Game,  378. 

( 14)  Immigration,    378. 

(15)  Inspection  Laws,  378. 

( 16)  Insurance,  378. 

(17)  Intoxicating  Liquors,  378. 

(a)  In   General,   378. 

(b)  Before  Property  Becomes  Article  of  Commerce,  380. 
aa.  To  Prevent  Manufacture,  380. 

bb.  To   Prevent   Sale,   380. 

(c)  While  Property  Is   in  Transit,  381. 
aa.  In   General,  381. 

bb.  When   Property  Is  in  Transit,  382. 

(d)  After  Property  Has  Reached  Its  Destination,  382. 
aa.  Prior   to   Passage  of  Wilson   Act,  382. 

(aa)   Power  to  Prevent  Sales  in  General,  382. 
(bb)   Power     to     Prevent     Sale      in     Original 

Package,   382. 
(cc)   Power  to   Prevent   Sale    by    Retail,  383. 
bb.  Since  Passage  of  Wilson  Act,  383. 
(aa)  The  Act,   383. 

aaa.  In   General,   383. 

bbb.  Constitutionality,   383. 

ccc.  Object   and   Purpose,   384. 

ddd.  Effect   upon   Prior   State   Law,   384. 
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(bb)   Power  to  Prevent   Sale,  384. 
(cc)   To   Enact   Inspection   Laws,   384. 
(dd)   To  Discriminate  between   Interstate  an-l 
Domestic  Commerce,  384. 
(e)   Power  of  State  to  Tax  or  License,  385. 
aa.  In  General,  385. 
bb.  As  Prerequisite  to  Right  to  Sell,  386. 

(18)  Manufacture,  386. 

(19)  Navigation  and  Navigable  Waters,  386. 

(a)  In  General,  386. 

(b)  What  Constitutes  Navigable  Waters,  386. 

(c)  Regulation  of  Navigation  and  Navigable  Waters.  386.. 
aa.  Navigable  Waters   Purely  within   State,  386. 
bb.  Navigable  Waters  of  United  States,  386. 

(aa)  In  General,  387. 

(bb)    In  Absence  of  Congressional  Action,  387. 

(cc)   Operation    and    Effect   of    Congressional 

Action,  390. 
(dd)   Admission  of  New  States,  391. 
aaa.  In   General,  391. 

bbb.  Operation    and    Effect    of    Ordinance 
of  1787— Northwest  Territory,  391. 
(aaa)   In     General — Improving    Nav- 
igation,  391. 
(bbb)  Taxation,   Tolls,   etc.,   393. 
(ce)   Particular     Regulation     Considered,    393. 
aaa.  Improvement    and    Obstruction,    393. 
bbb.  Health  and  Sanitary  Laws,  393. 
ccc.  Safety,  Convenient    Use  and  Enjoy- 
ment of   Property,  394. 
ddd.  Control  over  Ships,  394. 

(aaa)   In  General — Harbor    Regulations, 

394. 
(bbb)   Tugs,  Towboats  and  Lighters,  394. 
eee.  Marine  Torts,  394. 
fff.  Taxation,    Tolls   and    Licenses,    394.. 
(aaa)   In  General,  394. 
(bbb)   Taxation    as    Property,    395. 
(ccc)   Tax    on    Privilege   of    Naviga- 
tion. 395. 
(ddd)   Compensation    for    Additional 
Facilities,  395. 
aaaa.  In  General,  395. 
bbbb.  Effect  of  License  to  Pros- 
ecute   Coasting   Trade,   395. 
cccc.  Ordinance     of     1787 — Ter- 
ritory     Northwest      of 
Ohio  River,  395. 
(eee)  Tonnage  Duties.  396. 
(fff)   Taxation  in  Aid  of  Inspection 
Laws,  396. 
ggg.  Liens,  396. 

(aaa)   In   General,  396. 
(bbb)   Materialman's    Lien,    3^7. 
(ccc)   Laws     Enforcing     Attachment 
and  Execution,  397. 
hhh.  Acquisition.     Transfer     and    Descent 
of  Property,  397. 
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iii.  Exclusive  Grants  to  Individuals  of 
Right  of  Navigation,  397. 

jjj.  Grants  of  Shores  and  Lands  under 
Waters,  398. 

(20)  Oleomargarine,  398.  .   c  i      •?o3 

(a)  Totally  Prohibiting  Introduction  and  bale,  ^y». 

(b)  Prohibiting  Sale  of  Adulterated  Article,  399. 

(c)  Imposing    Prohibitory    Condition    upon     Right    to 

Sell,  400.  _  ^      ... 

(d)  Prohibiting   Sale  of  Article    Manufactured  within 

State,  400. 

(e)  Preventing  Fraud  and  Deception  m  Sale,  400. 

(f)  Effect   of    Congressional    Legislation    Relating    to 

Oleomargarine,  401. 

(21)  Pilot  Regulations,  401.  , 

(a)  Commerce    Includes  the    Subjects    of    Pilots    and 

Pilotage,  401. 

(b)  Power  of  Congress  Not  Exclusive,  401. 

(c)  State  Pilot  Laws  Valid  Notwithstanding  They  Are 

Regulations  of  Commerce,  402. 

(d)  State  Laws  Adopted  by  Congress,  402. 

(e)  Particular  Regulations,  403.  _ 

aa.  Laws   Prescribing  Qualifications  of  Pilots,  Re- 
quiring  License,    etc.,   403. 
bb.  Half   Pilotage,  403. 

(f)  Pilotage  at  Ports  Situated  upon  Boundary  of  Two 

States,  404.  . 

(g)  Construction  of  State  Pilotage  Law  Determined  by 

State  Court,  405. 
(h)  -Remedy  for  Unwise  or  Unreasonable  Regulations, 
405. 

(22)  Ouarantine  Laws,  405. 
('a)  Power  to  Enact,  405. 

(b)  Scope  of  Power,  407. 

(c)  Quarantine  Fees,  408. 

(23)  Railroads  and  Other  Carriers,  409. 

(a)  In  General,  409. 

(b)  Purchase    or    Consolidation    of  Competing    Lines, 

411. 

(c)  Regulation  of  Charges  for  Transportation,  411. 
aa.  In  General,  411. 

bb.  Prohibiting   Greater    Charge    for    Shorter    than 

Longer  Haul,  412. 
cc.  Limitation  of  Charges  to  Amount    Specified  in 

Bill  of  Lading,  414. 
dd.  Railroads     Organized     under     Laws     of     the 

United   States,  414. 
ee.  Reasonableness  of  Rates,  414. 

(d)  Posting  Schedule  of  Rates,  415.  - 

(e)  Regulations  to   Prevent   Injuries  by  Carriers,  415. 
aa.  In  General,  415. 

bb.  Examination  of  Employees,  416. 

(aa)   Examination  of  Engineers  as  to  General 

Competency,  416. 
(bb)   Examination  of  Employees  as  to  Power 
of  Vision,  416. 
cc.  Regulations   with   Regard   to    Speed   of   Trains, 
and  Other   Precautions,  417. 
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(f)  Location   and  Plan  of  Construction   of  Railroad,  417. 

(g)  Heating  of  Passenger  Cars,  418. 
(h)   Running  of  Trains  on  Sunday,  418. 

(i)   Requiring  Trains  to  Stop  at  Certain  Stations,  418. 

( j )    Regulations  with  Respect  to  Liability  of  Carriers,  421. 

aa.  Prohibiting    Contracts   Exempting   Carrier  from 

Common-Law  Liability,  421. 
bb.  Liability  beyond  Carrier's  Own  Lines,  421. 
(k)   Rights   and   Privileges  of   Passengers,  422. 
aa.  Equal  Rights  and  Privileges,  422. 
bb.  Equal,     but     Separate     Accommodations      for 
White  and  Colored  Passengers,  422. 
;  (1)   Facilities   for  Transportation,   422. 

(m)  Time,  Place  and  Manner  of  Delivery,  423 

(24)  Sale  of  Goods,  423. 

(25)  Telegraph  Companies,  424. 

(a)  In  General,  424. 

(b)  Buildings,  Poles  and  Wires,  424. 

(c)  Transmission  and  Delivery  of  Messages,  424. 
aa.  In  General,  424. 

bb.  Order   of  Transmission   and   Delivery,   425. 
cc.  Delivery  by  Messenger,  425. 

(d)  Grant  of  Monopoly  by  State,  426. 

(e)  Taxation,  426. 

(f)  Charge  for  Poles  Placed  in  Streets,  426. 

(g)  Fees  to  Defray  Expense  of  Local  Inspection  and 

Supervision,  426. 

(26)  Transportation,  427. 

(27)  Warehouses  and  Elevators,  428. 

(28)  Wharves  and  \\^harfage,  429. 

(a)  Of   the   General   Power  of   the  State   to   Regulate 

Wharves,  429. 

(b)  Regulation  of  Places  for  Landing,  429. 

(c)  Wharfage,  429. 

aa.  State,  City  or  Individual  May  Exact  Reason- 
able Fees  for  Use  of  Wharves,  429. 

bb.  Reasonableness  as  Afifected  by  the  Existence  of  a 
Surplus  and  the  Disposition  of  the  Same,  430. 

cc.  Rule  as  to  Reasonableness  Not  Applicable  to 
Private  Wharves,  430. 

dd.  State  Must  Not  Discriminate  against  Interstate 
Commerce   in   the   Matter   of   Charges,  430. 

ee.  Wharfage  Distinguished  from  Tonnage 
Duties,   430. 

(d)  Remedy   for   Unreasonable   Regulations,  432. 

B.  Internal  or  Intrastate  Commerce,  433. 

1.  Power  of  Congress,  433. 

a.  In  General,  433. 

b.  Prohibiting,  Authorizing  and  Taxing  Business  within  State,  434. 

c.  Effect  of  Patent  Laws,  435. 

2.  Power  of  States,  435. 

a.  In  General,  435. 

b.  Regulation  of  Particular  Matters,  436. 

C.  Commerce  with  Indian  Tribes,  437. 

1.  Power  of  Congress.  437. 

a.  In  General.  437. 

b.  Nature  and  Extent  of  Power,  437. 
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(1)  In  General,  437. 

(2)  Particular  Regulations,  438. 

(a)  Liquor  Traffic,  438. 

(b)  Regulation  by  Means  of  Licenses,  440. 

(c)  Construction    and    Maintenance   of   Railroads,   440. 

(d)  Trademarks,  AAO. 

(e)  Criminal   Laws,   440. 
2.  Power  of  State,  440. 

III.    State  Taxation,  441. 

A.  Power  to  Tax  in  General,  441. 

1.  Prior  to   United  States  Constitution,  441. 

2.  Subsequent  to  United   States   Constitution,  441. 

B.  Power  to  Tax  Interstate  and  Foreign  Commerce,  441. 

1.  In  General,  441. 

2.  What  Constitutes  Taxation  of  Interstate  and  Foreign  Commerce, 

443. 

a.  In  General,  443. 

b.  Occupation  and  Business  Tax,  443. 

(1)  In  General,  443. 

(2)  License   Tax    for    Privilege   of   Carrying   on    Interstate 

Commerce,  444. 

(a)  Doctrine  Stated,  444. 

(b)  Applicatoin  of  Doctrine,  444. 

aa.  Carriers  Doing  Interstate  Business,  444. 
bb.  Tax  on  Privilege  of  Navigation,  445. 
cc.   Solicitors  for  Orders  for  Foreign  Products,  446. 
(aa)   In    General — Business    Confined    to    In- 
terstate Transactions,  446. 
(bb)   Persons      Doing      General      Coinmission 
Business,  449. 
dd.  Money  and  Exchange  Brokers,  449. 
ee.  Hiring  Laborers  to  Be  Employed  beyond  State 

Limits,  450. 
ff.  Agency  Engaged  in  Interstate  Commerce,  450. 
gg.  Peddlers,  etc.,  450. 

c.  Taxation  of  Transportation  of  Freight  or  Passengers,  450. 

d.  Tax  upon   Interstate  Telegraphic  Messages,  451. 

(1)  In  General,  451. 

(2)  Companies   Accepting  Provisions  of  Act  of   1866,  452. 

(a)  In  General,  452. 

(b)  Specific  Tax  on  Each  Message,  452. 

(3)  Tax  on  Receipts  from  Messages.  453. 

e.  Taxation  of  Property  Engaged  in  Commerce,  453. 

(1)  In  General,  453. 

(a)  Property  within  the   State  Limits,  453. 
aa.  General  Rules,  453. 

bb.  Efifect  of  Act  of  Congress  of  1866 — Telegraph 
Companies,  456. 

(b)  Property  Outside  of  State  Limits.  456. 

(c)  Corporation  Created  by  State,  456. 

(d)  Corporation  Created  by  United  States,  456. 

(2)  Corporate  Franchise,  456. 

(a)  Franchises   Received   from   State,  456. 

(b)  Franchises   Received    from   United   States,   457. 

(3)  Personal    Property    of    Foreign     Corporations — Rolling 

Stock.  457. 

(4)  Privilege  Tax  Based  upon  Value  of  Property,  458. 
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(5)  The  Unit  Rule,  458. 

f.  Gross  Receipts,  461. 

g.  Tax  on  Tolls,  463. 

h.  Stamp  Duty  on  Bills  of  Lading,  463. 
i.  Tax  on  Transfers  of  Corporate   Stock,  463. 
j.  Taxation  of  Subjects  of  Commerce,  463. 

(1)  Tax  on  Passengers,  463. 

(2)  Imports  and  Exports,  464. 

(a)  Exports,   464. 

(b)  Imports,  465. 

aa.  Property  in  Transit,  465. 

bb.  Taxation  upon  Arrival  at  Destination,  465. 

(aa)   Property    Retaining     Distinctive    Charac- 
;  ter  as  Imports,  465. 

[  aaa.  In  General,  465. 

•'  "  bbb.  Original   Package  Rule,  465. 

>  (aaa)   In   General,   465. 

(bbb)   Intoxicating     Liquors — Wilson 
Act,  468. 
(bb)   Property  Commingled  with  General  Mass 
of   Property,  468. 
aaa.  In   General,  468. 
bbb.  Discrimination,  470. 
(aaa)   In  General,  470. 
(bbb)  Tax  on  Seller  of  Imports,  471. 
aaaa.  In  General,  471. 
bbbb.  Peddlers,  etc.,  471. 
cccc.  Auction  Sales,  473. 
(cc)  Exercise   of  Police    Power — Intoxicating 
,  Liquors,  473. 

k.  Inheritance  or  Succession  Tax,  473. 
1.  Tax  to  Cover  Expense  of  Supervision,  473. 

(1)  In  General,  473. 

(2)  Amount  of  Tax,  473. 

C.  Power  to  Tax  Intrastate  and  Local  Commerce,  474. 

D.  Duties  on  Imports  and  Exports,  475. 

E.  Tonnage  Duties,  475. 

rV.   Interstate  Commerce  Act,  476. 

A.  Nature,    Purpose,   Constitutionality   and   Construction,   476. 

1.  Nature  and  Purpose,  476. 

2.  Constitutionality,  477.' 

3.  Construction,  478. 

B.  Carriers  Subject  to  Act,  478. 

1.  In  General,  478. 

2.  Transportation  Wholly  within  One  State,  479. 

3.  Terms  "Railroad"  and  "Transportation"   Defined,  479, 
C  Just  and  Reasonable  Charges,  479. 

1.  In  General,  479. 

2.  Party-Rate  Tickets,  Mileage,  etc.,  480. 

3.  Power  to  Prescribe  Rates,  480. 

4.  Determination  of  Question  of  Reasonableness  and  Justice,  481. 

a.  Inquiry  a  Judicial  Act,  481. 

b.  A  Question  of  Fact,  481. 

c.  Interests  to  Be  Considered,  481. 

:  d.  Dissimilarity  of  Circumstances  and   Condilions,  481. 

;  e.  Permanent  Improvements  and  Equipments,  482. 


INTERSTATE  AND  FOREIGN  COMMERCE.  279 

5.  Terminal  Charges,  482. 

D.  Special  Rates,  Rebates,  etc..   Prohibited,  482. 

1.  Unjust  Discriminations  in  Rates  Generally,  482. 

a.  Terms  and  Scope  of  Statute,  482. 

b.  Like  and  Contemporaneous  Service  under  Similar  Conditions, 

483. 

(1)  In  General,  483. 

(2)  Competition,  484. 

2.  Free  Cartage,  484. 

3.  Party-Rate   Tickets  and   Reduced  Fares,  484. 

4.  Effect  on  Affreightment  Contract  and  Bill  of  Lading,  485. 

E.  Undue  Preference  and  Equal  Facilities,  485. 

1.  Undue   Preferences  or   Advantages   Prohibited,  485. 

a.  Terms  of  Statute  and  Scope,  485. 

b.  A  Question  of  Fact,  486. 

c.  Dissimilarity  of  Circumstances  and  Conditions,  486. 

(1)  In  General,  486. 

(2)  Party-Rate    Tickets,   487. 

(3)  Competition,  487. 

(a)  In  General,  487. 

(b)  As  to  Long  and  Short  Hauls,  488. 

2.  Equal  Facilities,  489. 

F.  Long  and  Short  Hauls,  489. 

1.  Terms  of  Statute,  489. 

2.  Dissimilarity   of   Circumstances   and    Conditions,   490. 

a.  In  General,  490. 

(1)  Rule  Stated,  490. 

(2)  Previous  Application  to  Commission  Unnecessary,  490. 

(3)  A  Question  of  Fact,  49L 

b.  Competition,  491. 

3.  "Group  Rates,"  493. 

4.  Free  Cartage,  493. 

C  Pooling  Agreements  Prohibited,  493. 

L  In  General,  493. 

2.  Effect  on  Trust  Agreement — Antitrust  Law,  494. 
H.  Printed  Schedules  of  Rates  to  Be  Posted — Notice    of    Advance    and 
Reduction — Joint  Rate  Tariffs,  494. 

1.  Establishing,  Publishing  and  Filing  Schedules  of  Rates,  Fares  and 

Charges,  494. 

a.  Duty  to  Establish  and  Publish — Terms  of  Statute,  494. 

b.  Form  of  Schedules,  494. 

c.  Contents  of  Schedules,  494. 

d.  Manner  of  Publication.  495. 

e.  Filing  of  Copies  with  Commission,  495. 

2.  Change  of  Schedules,  495. 

3.  Effect  of  Variance  from  Schedule  Rates,  496. 

a.  In  General,  496. 

b.  Effect  on  Carrier's  Lien,  498. 

c.  Recovery  Back  of  Difference  between  Quoted  and  Scheduled 

Rates,  498. 

4.  Joint  Tariffs  of  Rates,  498. 

5.  Enforcement,  499. 

I.  Combination  to  Prevent  Continuous  Carriage  of  Freight  to  Destination 

Prohibited,  499. 
J.  Free  Carriage  or  Reduced  Rates,  500. 
K.  The    Interstate    Commerce    Commission    and    the    Enforcement  of   the 
Act.  500. 
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1.  Creation,  Eligibility,  Appointment  and  Term  of  Commission,  500. 

2.  Enforcement  of  Act  and  Consequences  of  Violation,  500. 

a.  General  Nature  and  Powers  of  Commission,  500. 

(1)  An  Administrative  Board,  500. 

(2)  Corporate  Capacity  to  Sue,  501. 

b.  Scope  of  Commission  and  Prosecution  of  Proceedings,  501. 

(1)  Scope  of  Duties  and  Powers  in  General,   501. 

(2)  Power  to  Investigate  and  Require  Information,  502. 

(3)  Complaint  or  Suit  by  Persons  Damaged,  502. 

(a)  Election   of   Remedies,    502. 

(b)  Complaint  or   Petition,   502. 

aa.  Necessity    for    Showing    of    Real    Interest    in 

Case,  502. 
bb.  Burden  of  Proof,  502. 

(c)  Suit  or  Action,  502. 
aa.  Jurisdiction,   502. 

bb.  Suit  for  Injunction,  503. 

cc.  Action  to  Recover  Unreasonable  Charges,  503. 

(4)  Proceedings  on  Commission's  Own  Motion,  505. 

(a)  Power  Generally,  505. 

(b)  Duty  of    District  Attorney  to    Prosecute    Prpceed- 

ings,  505. 

(c)  Written  Reports  of  Investigations,  506. 

(5)  Notice  and  Enforcement  of  Findings,  .506. 

(a)  General    Provisions   of   Act,   506. 

(b)  Proceedings   in   Court,    507. 

(c)  Mandamus  and   Injunction,  510. 

c.  Attendance  of  Witnesses  and  Production  of  Evidence,  510. 

(1)  Power  to  Require,  510. 

(a)  Terms  of  Statute,  510. 

(b)  Constitutionality,    511. 

(c)  Self-Incriminating     Disclosures — Refusal    to    Tes- 

tify, 511. 

(2)  Right  to  Aid  of  Federal  Courts,  512. 

(3)  Admissibility  of  Evidence,   514. 

d.  Nature  of  Inquiry  and  Considerations  Involved,  514. 

(1)  As  to   Reasonableness   of  Rates,   Preferences   and   Dis- 

criminations, 514. 

(2)  Circumstances  and  Interests  to  Be  Considered,  515. 

(3)  Duty  to  Find  Facts,  515. 

e.  Parties  to  Proceedings,  515. 

f.  Weight  and  Conclusiveness  of  Findings  of  Commission,   515. 

3.  Salaries,  Fees  and  Expenses,  516. 

CROSS    REFERENCES. 

See  the  titles  Animai^s,  vol.  1.  p.  316;  Appeal  and  Error,  vol.  1,  p.  333; 
Auctions  and  Auctioneers,  vol.  2,  p.  743;  Bill  of  Lading,  vol.  3,  p.  232; 
Bridges,  vol.  3,  p.  516;  Brokers,  vol.  3,  p.  531;  Canals,  vol.  3,  p.  546;  Car- 
riers, vol.  3,  p.  556;  Collision,  vol.  3,  p.  870;  Conspiracy,  vol.  3,  p.  1099; 
Constitutional  Law,  vol.  4,  p.  1 ;  Contracts,  vol.  4,  p.  552 ;  Corporations, 
vol.  4,  p.  621;  Death  by  Wrongful  Act,  vol.  5,  p.  200;  Descent  and  Dis- 
tribution, vol.  5,  p.  335;  Embargo  and  Nonintercourse  Laws,  vol.  5,  p.  732; 
Evidence,  vol.  5,  p.  1004;  Factors  and  Commission  Merchants,  vol.  6,  p. 
232 ;  Ferries,  vol.  6,  p.  274 :  Foreign  Corporations,  vol.  6,  p.  305 ;  Game  and 
Game  Laws,  vol.  6,  p.  343 ;  Health,  vol.  6,  p.  681 ;  Injunctions,  vol.  6,  p.  1022 ; 
Inspection  Laws,  ante,  p.  16;  Insurance,  ante,  p.  66;  Intoxicating  Liquors; 
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Logs  and  Loggikg;  Marine  Insurance;  Masters  of  Vessels;  Monopolies 
AND  Corporate  Trusts;  Municipal  Corporations;  Navigable  Waters; 
Nuisances;  Parties;  Paupers;  Pilots;  Postal  Laws;  Quarantine; 
Railroads;  Restraint  of  Trade;  Revenue  Laws;  Sales;  Ships  and  Ship- 
ping; Streets  and  Highways;  Taxation;  Telegraphs  and  Telephones; 
Tonnage  Duties;  Towage,  Tugs  and  Tows;  Turnpikes  and  Tollroads; 
Warehouses  and  Warehousemen;  Waters  and  Watercourses;  Wharves, 
and  Wharfingers. 

I.   What  Constitutes. 

A.  Interstate  and  Foreign  Commerce — L  Definitions  and  Nature — 
a.  Commerce  Defined  Generally. — Commerce  is  a  term  of  the  largest  import. 
It  embraces  traffic  and  intercourse  for  the  purpose  of  trade  in  any  and  all  its 
forms. ^ 

b.  Interstate  and  Foreign  Commerce  Defined. — Commerce  among  the  several 
states,  or  interstate  commerce,  is  commerce  which  concerns  more  states  than 
one.2  Commerce  with  foreign  nations  signifies  commerce  which,  in  some  sense, 
is  necessarily  connected  with  these  nations,  transactions  which  either  imme- 
diately or  at  some  state  of  their  progress  must  be  extraterritorial.^  Commerce 
with  foreign  nations  and  among  the  several  states,  the  regulation  of  which  is 
committed  to  congress  by  the  constitution,-*  comprehends  not  merely  traffic,  but 
intercourse  for  the  purposes  of  trade  in  any  and  all  its  forms,^  between  the  cit- 


1.  Commerce  defined  generally. — Gib- 
bons V.  Ogden,  9  Wheat.  1,  189,  6  L.  Ed. 
23;  Welton  v.  Missouri,  91  U.  S.  275,  280, 
23  L.  Ed.  347;  County  of  Mobile  v.  Kim- 
ball, 102  U.  S.  691,  702,  26  L.  Ed.  238; 
Gloucester  Ferry  Co.  v.  Pennsylvania,  114 
U.  S.  196,  203,  29  L.  Ed.  158;  McCall  v. 
California,  136  U.  S.  104,  108,  34  L.  Ed. 
391;  Hopkins  v.  United  States,  171  U.  S. 
578,    597,    43    L.    Ed.    290. 

2.  Interstate  commerce  defined — Com- 
merce affecting  more  than  one  state. — 
Gibbons  v.  Ogden,  9  Wheat.  1,  194,  6  L. 
Ed.   23. 

Commerce  among  the  states  must,  of 
necessity,  be  commerce  with  the  states. 
Gibbons  v.  Ogden,  9  Wheat.  1,  189,  6  L. 
Ed.   23. 

Touching  the  meaning  of  the  words 
"among  the  several  states,"  Marshal,  C. 
J.,  in  Gibbons  v.  Ogden,  9  Wheat.  1,  193, 
6  L.  Ed.  23  said:  "The  word  'among' 
means  intermingled  with.  A  thing  which 
is  among  others,  is  intermingled  with 
them.  Commerce  among  the  states  can- 
not stop  at  the  external  boundary  line  of 
each  state,  but  may  be  introduced  into  the 
interior.  It  is  not  intended  to  say  that 
these  words  comprehend  that  commerce 
which  is  completely  internal,  which  is 
carried  on  between  man  and  man  in  a 
state,  or  between  different  parts  of  the 
same  state,  and  which  does  not  extend  to 
or  affect  other  states.  Such  a  power 
would  be  inconvenient,  and  is  certainly 
unnecessary.  Comprehensive  as  the  word 
'among'  is,  it  may  very  properly  be  re- 
stricted to  that  commerce  which  concerns 
more  states  than  one.  *  *  *  The  com- 
pletely internal  commerce  of  a  state,  then, 
may  be  considered  as  reserved  for  the 
state  itself."  Leovy  v.  United  States,  177 
U.   S.  621,  632,  44   L.  ,Ed.   914. 


3.  Commerce  with  foreign  nations  de- 
fined —  Extraterritorial  transactions. — 
Veazie  v.  Moor,  14  How.  568,  573,  14  L. 
Ed.  545;  Lord  v.  Steamship  Co.,  102  U.  S. 
54),   544,   26    L.    Ed.   224. 

4.  Regulation  of  foreign  and  interstate 
aommerce. — See  post,  "Power  of  Con- 
gress," II,  A,  1. 

5.  Commerce  defined  generally — Traf- 
fic and  intercourse. — 2  Story  on  the 
Constitution,  §§  1057,  1061,  1062.  Gibbons 
z:  Ogden,  9  Wheat.  1,  189,  190,  6  L.  Ed. 
23;  County  of  Mobile  v.  Kimball,  102  U. 
S.  691,  702,  26  L.  Ed.  238;  Welton  v.  Mis- 
souri, 91  U.  S.  275,  23  L.  Ed.  347;  Rail- 
road Co.  V.  Fuller,  17  Wall.  560,  568,  21 
L.  Ed.  710;  Veazie  v.  Moor,  14  How.  568, 
573,  14  L.  Ed.  545;  Steamship  Co.  v. 
Jolifife,  2  Wall.  450,  17  L.  Ed.  805;  State 
Tonnage  Tax  Case,  12  Wall.  204,  214,  20 
L.  Ed.  370;  Case  of  State  Freight  Tax, 
15  Wall.  232,  275,  21  L.  Ed.  146;  Lord  v. 
Steamship  Co.,  102  U.  S.  541,  544,  26  L. 
Ed.  224;  Kidd  v.  Pearson,  128  U.  S.  1, 
20,  32  L.  Ed.  346;  McCall  v.  California, 
136  U.  S.  104,  108,  34  L.  Ed.  391;  Glou- 
cester    Ferry    Co.    v.    Pennsylvania,    114 

U.  S.  196,  203,  29  L.  Ed.  158;  Bowman  v. 
Chicago,  etc.,  R.  Co.,  125  U.  S.  465,  485, 
31  L.  Ed.  700;  Addyston  Pipe,  etc.,  Co.  v. 
United  States,  175  U.  S-  311,  241,  44  L. 
Ed.  136;  Lindsay,  etc.,  Co.  v.  Mullen,  176 
U.  S.  126,  147.  44  L.  Ed.  400;  Brown  v. 
Maryland,  12  Wheat.  419,  446,  6  L.  Ed. 
678;  United  States  v.  Knight  Co.,  156  U. 
S.  1,  12,  39  L.  Ed.  325;  Henderson  v. 
Mavor,  92  U.  S.  259,  270,  23  L.  Ed.  543; 
United  States  v.  Holliday,  3  Wall.  407, 
417,  18  L.  Ed.  182:  Interstate  Commerce 
Commission  v.  Brimson.  154  U.  S.  447, 
470.  38  L.  Ed.  1047;  Covington,  etc., 
Bridge  Co.  v.  Kentucky,  154  U.  S.  204, 
219,   38   L.   Ed.  962;   Pensacola  Tel.   Co.  v. 
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izens  of  the  United  States  and  the  citizens  or  subjects  of  foreign  countries,  and 
between  the  citizens  of  different  states,*^  including  within  these  terms  transpor- 
tation and  transit/      Such  transportation  and  transit  embraces  the  transportation 


Western  Union  Tel.    Co.,  96  U.   S.   1,   89, 

24  L.   Ed.  708;  Williams  v.   Fears,  179  U. 

5  270,  276,  45  L.  Ed.  186;  Anderson  v. 
United  States,  171  U.  S.  604,  43  L.  Ed.  300; 
Northern  Securities  Co.  v.  United  States, 
193  U.  S.  197,  330,  48  L.  Ed.  679;  Eeisy 
V.  Hardin,  135  U.  S.  100,  34  L.  Ed.  128; 
License  Cases,  5  How.  504,  509,  12  L.  Ed. 
256;  In  re  Rahrer,  140  U.  S.  545,  556,  35 
L.  Ed.  572;  Lehigh  Valley  R.  Co.  v. 
Pennsylvania,  145  U.  S.  192,  200,  36  L. 
Ed.  672;  Hopkins  v.  United  States,  171  U. 
S.  578,  597,  43   L.   Ed.  290. 

"Commerce  undoubtedly  is  traffic,"  said 
Chief  Justice  Marshall,  "but  it  is  some- 
thing more;  it  is  intercourse.  It  describes 
the  commercial  intercourse  between  na- 
tions and  parts  of  the  nations  in  all  its 
branches,  and  is  regulated  by  prescribing 
rules  for  carrying  on  that  intercourse." 
Gibbons  v.  Ogden,  9  Wheat.  1,  189,  6  L. 
Ed.  23;  United  States  v.  Holliday,  3  Wall. 
407,  18  L.  Ed.  182;  In  re  Rahrer,  140  U. 
S.  545,  556,  35  L.  Ed.  572;  United  States 
V.  Knight  Co.,  156  U.  S.  1,  12,  39  L.  Ed. 
325. 

"This  is  nothing  more  than  an  ex- 
pansion of  its  simplest  signification,  that 
of  an  exchange  of  goods,  the  bringing  of 
them  from  the  seller  to  the  buyer,  how- 
ever vast  the  range  now  comprehended 
by  the  term  in  the  progress  of  society." 
Lehigh  Valley  R.  Co.  v.  Pennsylvania, 
145  U.   S.   192,  200,  36   L.   Ed.   672. 

"Commerce  is  intercourse.  One  of  its 
most  ordinary  ingredients  is  traffic." 
Brown  v.    Maryland,  12   Wheat.    419,   446, 

6  L.  Ed.  678.   .         .       ^      ^      .  ,       „ 
Traffic  consists  in  the  buying  and   sell- 
ing,   or    the    interchange    of    commodities. 
Gibbons  v.   Ogden,  9  Wheat.   1,  189,  6  L- 
Ed.   23. 

Commerce  strictly  defined. — Commerce 
with  foreign  countries  and  among  the 
states,  strictly  considered,  consists  in  in- 
tercourse and  traffic,  including  in  these 
terms  navigation  and  the  transportation 
and  transit  of  persons  and  property  as 
well  as  the  purchase,  sale  and  exchange 
of  commodities.  County  of  Mobile  v.  Kim- 
ball 102  U.  S.  691,  702,  26  L.  Ed.  238; 
Kidd  V.  Pearson,  128  U.  S.  1,  20,  32  L. 
Ed.  346;  McCall  v.  California,  136  U.  S. 
104  108,  34  L.  Ed.  391;  Bowman  v.  Chi- 
cago, etc.,  R.  Co.,  125  U.  S.  465,  485,  31 
L  Ed.  700;  Williams  v.  Fears,  179  U.  S. 
270,    276.    45    L-    Ed.    186. 

6.  Commerce  between  citizens  of  dif- 
ferent countries  or  states.— Welton  v. 
Missouri,  91  U.  S.  275,  280,  23  L.  Ed.  347; 
County  of  Mobile  v.  Kimball,  102  U.  S. 
691  696,  26  L.  Ed.  238;  Gloucester  Ferry 
Co.  V.  Pennsylvania,  114  U.  S.  196,  203,  29 
L.  Ed.  158;  Hopkins  v.  United  States,  171 
U  S.  578,  597,  43  L.  Ed.  290;  Lindsay, 
etc  ,   Co    V.   Mullen,  176  U.   S.   126,   147,   44 


L.  Ed.  400;  Addyston  Pipe,  etc.,  Co.  v. 
United  States,  175  U.  S.  211,  241,  44  L. 
Ed.  136;  Northern  Securities  Co.  v. 
United  States,  193  U.  S.  197,  330,  48  L. 
Ed.  679. 

Commerce  with  foreign  nations  means 
commercial  intercourse  between  nations, 
and  parts  of  nations,  in  all  its  branches. 
Henderson  v.  Mayor,  92  U.  S.  259,  270,  23 
L.  Ed.  543;  United  States  v.  Knight  Co., 
156   U.    S.    1,   12,   39   L.    Ed.    325. 

Commerce  between  individuals. — Com- 
merce with  foreign  nations  and  among  the 
states  means  commerce  between  the 
citizens  of  the  United  States  and  citizens 
or  subjects  of  foreign  governments,  and 
between  the  citizens  of  dififerent  states, 
as  individuals.  United  States  v.  Holliday, 
3  Wall.  407,  417,  18  L.  Ed.  182;  Trade- 
mark Cases,  100  U.  S.  82,  96,  25  L.  Ed. 
550;  Henderson  v.  Mayor,  92  U.  S.  259, 
270,  23    L.    Ed.    543. 

7.  Transportation  and  transit. — County 
of  Mobile  v.  Kimball,  102  U.  S.  691,  702, 
26  L.  Ed.  238;  Kidd  v.  Pearson,  128  U.  S. 
1,  20,  32  L.  Ed.  346;  McCall  v.  California, 
136  U.  S.  104,  108,  34  L.  Ed.  391;  Welton 
V.  Missouri,  91  U.  S.  275,  280,  23  L.  Ed. 
347;  Railroad  Co.  v.  Fuller,  17  Wall.  560, 
568,  21  L.  Ed.  710;  Gloucester  Ferry  Co. 
V.  Pennsylvania,  114  U.  S.  196,  203,  29  L. 
Ed.  158;  Walling  v.  Michigan,  116  U.  S. 
446,  456,  29  L.  Ed.  691;  Bowman  v.  Chi- 
cago, etc.,  R.  Co.,  125  U.  S.  465,  479,  31 
L.  Ed.  700;  Addyston  Pipe,  etc.,  Co.  v. 
United  States,  175  U.  S.  211,  241,  44  L. 
Ed.  136;  Lindsay,  etc..  Co.  v.  Mullen,  176 
U.  S.  126,  147,  44  L.  Ed.  400;  Hopkins  v. 
United  States,  171  U.  S.  578,  597,  43  L. 
Ed.   290. 

In  the  Passenger  Cases,  7  How.  283, 
416,  12  L.  Ed.  702,  it  was  said:  "Com- 
merce consists  in  selling  the  superfluity, 
in  purchasing  articles  of  necessity,  as  well 
productions  as-  manufactures,  in  buying 
from  one  nation  and  selling  to  another, 
or  in  transporting  the  merchandise  from 
the  seller  to  the  buyer  to  gain  the 
freight."  Nor  does  it  make  any  difference 
whether  this  interchange  of  commodities 
is  by  land  or  by  water.  In  either  case  the 
bringing  of  the  goods  from  the  seller  to 
the  buyer  is  commerce.  Case  of  State 
Freight  Tax,  15  Wall.  232,  275,  21  L.  Ed. 
14(5. 

"Transportation  of  property  from  one 
state  to  another  is  a  branch  of  interstate 
commerce.  Transportation  is  essential  to 
commerce,  or  rather  it  is  commerce  itself, 
and  every  obstacle  to  it,  or  burden  laid 
upon  it  by  legislative  authority,  is  regu- 
lation." Railroad  Co.  v.  Husen,  95  U.  S. 
465.   24   L.    Ed.    527. 

"Ci^mmerce."  observed  Chief  Justice 
Marshall,  "undoubtedly,  is  traffic,  but  it  is 
something  more;  it  is  intercourse.     It  de- 
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and  transit  of  persons,^  and  property"  by  land^"  or  by  water^i  and  navi£^tion.i2 
'Commerce  includes  all  the  means  and  instruments  by  which  such  intercourse 
.and  traffic  may  be  carried  on,^^  ^s  well  as  the  purchase,  sale,  and  exchano-e  of 
•commodities.  1*      The   word   "commerce"   embraces   the    fact   of   intercourse*'  and 


scribes  the  commercial  intercourse  be- 
tween nations,  and  parts  of  nations,  in 
all  its  branches,  and  is  regulated  by  pre- 
scribing rules  for  carrying  on  that  mter- 
course."  Gibbons  v.  Ogden,  9  Wheat.  1, 
189,  6  L.  Ed.  23.  This  is  no  more  than  an 
expansion  of  its  simplest  signification, 
that  of  an  exchange  of  goods,  the  bring- 
ing of  them  from  the  seller  to  the  buyer, 
however  vast  the  range  now  compre- 
hended by  the  term  in  the  progress  of  so- 
ciety. Lehigh  Valley  R.  Co.  v.  Pennsyl- 
vania,  145  U.   S.   192,  200,  36   L.   Ed.  672. 

8.  Transportation  of  persons. — County 
of  Mobile  v.  Kimball,  102  U.  S.  691,  702, 
:26  L.  Ed.  238;  Kidd  v.  Pearson,  128  U.  S. 
1,  20,  32  L.  Ed.  346;  McCall  v.  California, 
136  U.  S.  104,  108,  34  L.  Ed.  391;  Case  of 
State  Freight  Tax,  15  Wall.  232,  21  L.  Ed. 
146;  Gloucester  Ferry  Co.  v.  Pennsylva- 
nia, 114  U.  S.  196,  203,  29  L.  Ed.  158; 
Kowman  v.  Chicago,  etc.,  R.  Co.,  125  U. 
S.  465,  485,  31  L-  Ed.  700;  Addyston  Pipe, 
etc.,  Co.  V.  United  States,  175  U.  S.  211, 
241,  44  L.  Ed.  136;  Lindsay,  etc.,  Co.  v. 
Mullen,  176  U.  S.  126,  147,  44  L.  Ed.  400; 
Williams  v.  Fears,  179  U.  S.  270,  276,  45 
L.   Ed.   186. 

9.  Transportation  of  property. — Welton 
■V.  Missouri,  91  U.  S.  275,  280,  23  L.  Ed. 
347;  Kidd  v.  Pearson,  128  U.  S.  1,  20,  32  L. 
Ed.  346;  McCal!  v.  California,  136  U.  S. 
104,  108,  34  L.  Ed.  391;  County  of  Mobile 
v.  Kimball,  102  U.  S.  691,  702,  26  L.  Ed. 
238;  Gloucester  Ferry  Co.  v.  Pennsylva- 
nia, 114  U.  S.  196,  203,  29  L.  Ed.  158; 
Walling  V.  Michigan,  116  U.  S.  446,  456,  29 
L.  Ed.  691;  Bowman  v.  Chicago,  etc.,  R. 
Co.,  125  U.  S.  465,  485,  31  L.  Ed.  700; 
Addyston  Pipe,  etc.,  Co.  v.  United  States, 
175  U.  S.  211,  241,  44  L.  Ed.  136;  Lindsay, 
etc.,  Co.  V.  Mullen,  176  U.  S.  126,  147,  44 
L.  Ed.  400;  Williams  v.  Fears,  179  U.  S. 
270,  276,  45  L.  Ed.  186;  Northern  Securi- 
ties Co.  V.  United  States,  193  U.  S.  197, 
330,  48  L.  Ed.  679. 

The  transportation  of  freight,  or  of  the 
subjects  of  commerce  for  the  purpose  of 
exchange  or  sale,  is  a  constitutent  part  of 
commerce  itself.  Case  of  State  Freight 
Tax,  15  Wall.  232,  21  L.  Ed.  146;  Bowman 
V.  Chicago,  etc.,  R.  Co.,  125  U.  S.  465,  479, 
31  L.  Ed.  700. 

10.  Transportation  by  land. — 2  Story  on 
the  Constitution,  §§  1061,  1062;  Case  of 
State  Freight  Tax,  15  Wall.  232,  275,  21  L. 
Ed.  146;  Railroad  Co.  v.  Fuller,  17  Wall. 
560,  568,  21  L.  Ed.  710;  Bowman  v.  Chi- 
cago, etc.,  R.  Co.,  125  U.  S.  465,  479,  31  L- 
Ed.  700. 

11.  Transportation  by  water. — 2  Story 
on  the  Constitution.  §i5  1061,  1062;  Rail- 
road Co.  V.  Fuller,  17  Wall.  560,  568,  21  L. 
Ed.  710;  Case  of  St?te  Freight  Tax,  15 
Wall.  232,  275,  21   L-  Ed.  146;  Bowman  v. 


Chicago,   etc.,   R.    Co.,   125   U.   S.   465,   479. 
31  L.   Ed.  700. 

12.  Navigation.— Navigation  is  included 
m  the  word  "commerce"  as  used  in  the 
constitution  of  the  United  States.  2  Story 
on  the  Constitution,  §§  1057,  1061,  1062; 
Gibbons  v.  Ogden,  9  Wheat.  1,  189,  190, 
6  L.  Ed.  23;  Case  of  State  Freight  Tax, 
15  Wall.  232,  275,  21  L.  Ed.  146;  State 
Tonnage  Tax  Cases,  12  Wall.  204,  214  20 
L.  Ed.  370;  Steamship  Co.  v  Joliffe  2 
Wall.  450,  17  L.  Ed.  805;  Lord  v.  Steam- 
ship Co.,  102  U.  S.  541,  544,  26  L-  Ed.  224; 
County  of  Mobile  v.  Kimball,  102  U  S 
691,  702,  26  L.  Ed.  238;  Kidd  v.  Pearson 
128  U.  S.  1,  20,  32  L.  Ed.  346;  McCall  v. 
California,  136  U.  S.  104,  108,  34  L.  Ed. 
391;  Gloucester  Ferry  Co.  v.  Pennsylvania, 
114  U.  S.  196,  203,  29  L.  Ed.  158;  Addyston 
Pioe,  etc.,  Co.  v.  United  States,  175  U.  S. 
211,  241,  44  L.  Ed.  136;  Lindsay,  etc.,  Co. 
V.  Mullen,  176  U.  S.  126,  147,  44  L.  Ed. 
400;  Scranton  v.  Wheeler,  179  U.  S.  141, 
159,  45  L.  Ed.  126;  Williams  v.  Fears  179 
U.  S.  270,  276,  45  L-  Ed.  186;  Wabash,  etc., 
R.  Co.  V.  Illinois,  118  U.  S.  557,  30  L.  Ed 
244. 

Commerce  includes  the  transportation 
of  persons  and  property  and  the  naviga- 
tion of  public  waters  for  that  purpose. 
Gloucester  Ferry  Co.  v.  Pennsylvania,  114 
U.  S.  196,  203,  29  L.  Ed.  158;  Addyston 
Pipe,  etc.,  Co.  V.  United  States,  175  U.  S. 
211,  241,  44  L.  Ed.  136;  Lindsay,  etc.,  Co. 
V.  Mullen,  176  U.  S.  126,  147,  44  L.  Ed.  400. 

Comtnerce  with  foreign  nations  includes 
navigation,  as  the  principal  means  by 
which  foreign  intercourse  is  effected. 
Henderson  v.  Mayor,  92  U.  S.  259,  270  23 
L.  Ed.  543. 

13.  Means  and  instruments. — 2  Story  on 
the  Constitution,  §§  1061,  1062;  Railroad 
Co.  V.  Fuller,  17  Wall.  560,  568,  21  L.  Ed 
710;  McCall  v.  California,  136  U  S.  104 
108,  34  L.  Ed.  391;  Veazie  v.  Moor,  14 
How.  568,  573,  14  L.  Ed.  545;  Smith  v.  Al- 
abama, 124  U.  S.  465,  475,  31  L.  Ed.  508; 
Hopkins  v.  United  States,  171  U.  S.  578, 
597,  43  L.  Ed.  290;  Northern  Securities 
Co.  V.  United  States,  193  U.  S.  197,  330, 
48  L.  Ed.  679;  United  States  v.  Knight 
Co.,  156  U.  S.  1,  13,  39  L.  Ed.  325. 

The  term  "commerce,"  in  its  broadest 
acceptation,  embraces  not  merely  traffic, 
but  the  means,  vehicles  and  appliances 
necessarily  employed  in  carrying  it  on. 
2  Story  on  the  Constitution.  §§  1061,  1062; 
Veazie  v.  Moor,  14  How.  568,  573,  14  L. 
Ed.  545;  Railroad  Co.  v.  Fuller,  17  Wall. 
560,  568,  21  L.  Ed.  710. 

14.  Purchase,  sale,  and  exchange  of 
commodities. — County  of  Mobile  v.  Kim- 
ball, 102  U.  S.  691,  702.  26  L.  Ed.  23S; 
Kidd  V.  Pearson,  12^  U.  S.  1,  20,  32  L.  Ed. 
346;   McCall   v.    California,   136   U.   S.    104, 
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traffic, ^^  and  the  subject  matter  of  intercourse  and  traffic^'^^ 

2.  Subjects — a.  hi  General. — Goods  or  merchandise  only^'^  and  not  persons^* 
are  the  subjects  of  interstate  and  foreign  commerce. 

b.  Lawful  Subjects  of  Ozvncrship  and  Property. — The  commodities  or 
articles  which  may  be  regarded  as  the  legitimate  subjects  of  interstate  and  for- 
eign commerce,  and  within  the  protection  of  the  commerce  clause,  are  only  such 
as  may  be  the  lawful  subjects  of  ownership  and  property,  and  hence,  lawful 
subjects  of  exchange  barter,  and  traffic.^^  An  article,  in  order  to  be  a  proper 
subject  of  trade  and  commerce,  must  be  merchantable.^^  Articles,  which,  on 
account  of  their  existing  condition,  would  cause  and  spread  disease,  pestilence, 
and  death,  such  as  substances  infected  with  the  germs  of  contagious  diseases, 
or  meat  or  other  provisions  that  are  diseased  or  decayed,  or  otherwise,  from 
their  condition  and  quality,  unfit  for  human  use  or  consumption,  are  not  mer- 
chantable, and  are  therefore  not  legitimate  subjects  of  trade  and  commerce 
within  the  protection  of  the  commerce  clause  of  the  constitution,  but  are  within 
the  jurisdiction  of  the  police  power  of  the  state.^i     Whatever  article  or  product 


108,  34  L.  Ed.  391;  Welton  V.  Missouri,  91 
U.  S.  275,  280,  23  L.  Ed.  347;  Lehigh  Val- 
ley R.  Co.  V.  Pennsylvania,  145  U.  S.  192, 
200.  36  L.  Ed.  672;  Gloucester  Ferry  Co. 
V.  Pennsylvania,  114  U.  S.  196,  203,  29  L. 
Ed.  158;  Walling  v.  Michigan,  116  U.  S. 
446,  456,  29  L-  Ed.  691;  Bowman  v.  Chi- 
cago, etc.,  R.  Co.,  125  U.  S.  465,  479,  31  L. 
Ed.  700;  Addyston  Pipe,  etc.,  Co.  v.  United 
States,  175  U.  S.  211,  241,  44  L-  Ed.  136; 
Hopkins  v.  United  States,  171  U.  S.  578, 
597,  43  L.  Ed.  290;  Williams  v.  Fears,  179 
U.  S.  270,  276,  45  L.  Ed.  186;  Northern 
Securities  Co.  v.  United  States,  193  U.  S. 
197,  330,  48  L.  Ed.  679;  Montague  &  Co. 
V  Lowrv,  193  U.  S.  38,  47,  48  L.  Ed.  608; 
United  States  v.  Knight  Co.,  156  U.  S.  1, 
13,  39  L.  Ed.  325. 

In  the  Passenger  Cases,  7  How.  283, 
416,  12  L.  Ed.  702,  it  was  said:  "Com- 
merce consists  in  selling  the  superfluity. 
in  purchasing  articles  of  necessity,  as  well 
products  as  manufactures,  in  buying  from 
one  nation  and  selling  to  another."  Case 
of  State  Freight  Tax,  15  Wall.  232,  275,  21 
L.  Ed.  146. 

The  main  object  of  commerce  is  the 
sale  and  exchange  of  commodities.  Wel- 
ton V.  Missouri,  91  U.  S.  275,  282,  23  L. 
Ed.  347. 

The  buying  and  selling  and  exchanging 
of  commodities  is  the  essence  of  all  com- 
merce. United  States  v.  Holliday,  3  Wall. 
407.  18  L.  Ed.  182. 

The  word  "trade"  in  its  broadest  signi- 
fication includes  not  only  the  business  of 
exchanging  commodities  by  barter,  but 
that  of  buying  and  selling  for  money,  or 
commerce  and  traffic  generally.  May  v. 
Sloan.  101  U.  S.  231,  25  L.  Ed.  797. 

15.  Fact  of  intercourse  and  traffic. — Mc- 
Call  V.  California,  136  U.  S.  104,  108,  34  L. 
Ed.  391. 

"The  fact  of  intercourse  and  traffic, 
again,  embraces  all  the  means,  instru- 
ments, and  places  by  and  in  which  inter- 
course and  traffic  are  carried  on.  and,  fur- 
ther still,  comprehends  the  act  of  carrying 
them  on  at  these  places  and  by  and  with 
these   means."      Pomeroy's    Constitutional 


Law,  §  378;   McCall  v.   California,  136  U. 
S.  104,  108,  34   L.   Ed.  391. 

16.  Subject  matter  of  traffic  and  inter- 
course.— McCall  V.  California,  136  U.  S. 
104,  108,  34  L.  Ed.  391. 

"The  subject  matter  of  intercourse  or 
traffic  may  be  either  things,  goods,  chat- 
tels, merchandise  or  persons."  Pomeroy's 
Constitutional  Law,  §  378;  McCall  v.  Cal- 
ifornia, 136  U.  S.  104,  108,  34  L.  Ed.  391. 

17.  Goods  and  merchandise. — New  York 
City  V.  Miln.  11  Pet.  102,  136,  9  L.  Ed.  648; 
Case  of  State  Freight  Tax,  15  Wall.  232, 
281,  21  L.  Ed.  146;  Philadelphia,  etc.. 
Steamship  Co.  v.  Pennsylvania,  122  U.  S. 
326,  339,  30  L-  Ed.  1200. 

18.  Persons. — New  York  City  v.  Miln, 
11  Pet.  102,  136,  9  L.  Ed.  648 

19.  Subjects  of  commerce — Lawful  sub- 
jects of  ownership,  exchange,  etc. — Leisy 
V.  Hardin.  135  U.  S-  100,  110,  34  L.  Ed. 
128;  Crutcher  v.  Kentucky,  141  U.  S.  47, 
59,  60,  35  L.  Ed.  649;  License  Cases,  5 
How.  504,  576,  12  L.  Ed.  256;  Schollenber- 
ger  V.  Pennsylvania,  171  U.  S.  1,  43  L.  Ed. 
49;  Austin  v.  Tennessee,  179  U.  S.  343,  345, 
45  L.  Ed.  224. 

20.  Merchantable  articles. — Bowman  v. 
Chicago,  etc.,  R.  Co.,  125  U.  S.  465,  489, 
31  L.  Ed.  700. 

21.  Diseased  or  unsound  articles. — Bow- 
man V.  Chicago,  etc.,  R.  Co.,  125  U.  S.  465, 
489,  31  L.  Ed.  700;  Leisy  v.  Hardin,  135  U. 
S.  100,  113,  34  L.  Ed.  128;  Crutcher  v. 
Kentucky,  141  U.  S.  47.  59,  60,  35  L.  Ed. 
649-  License  Cases,  5  How.  504,  599,  12  L. 
Ed.  256;  In  re  Rahrer,  140  U.  S.  545,  35  L. 
Ed.  572. 

The  self-protecting  power  of  each  state 
m.ay  be  rightfully  exerted  against  the  in- 
troduction of  such  articles  within  its  lim- 
its, and  such  exercises  of  power  cannot  be 
considered  regulations  of  commerce  pro- 
hibited by  the  constitution.  They  may  be 
rightly  outlawed  as  intrinsically  and  di- 
rectly the  immediate  sources  and  causes 
of  destruction  to  human  health  and  life. 
Bowman  v.  Chicago,  e^^c,  R.  Co.,  125  U. 
S.  465,  489.  31  L.  Ed.  700:  Leisv  v.  Hardin, 
135  U.  S.  100,  113,  34  L.  Ed.  128. 
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has  from  time  immemorial  been  recognized  by  custom  or  law  as  a  fit  subject  for 
barter  and  sale,-^  particularly  if  it  has  been  recognized  by  congress,  and  its  manu- 
facture and  sale  has  been  made  the  subject  of  federal  regulation  and  taxation, 
must  be  recognized  as  a  legitimate  article  of  commerce, ^3  although  it  may  to  a 
certain  extent  be  within  the  police  power  of  the  states.-"*  The  power  to  regulate 
interstate  and  foreign  commerce  includes  the  power  to  determine  what  com- 
modities or  articles  of  property  shall  be  the  lawful  subjects  of  that  commerce, 
and  therefore  the  determination  of  this  question  is  for  congress  and  not  for  the 
states. 2^  Congress,  by  omitting  any  express  declaration  on  the  subject,  has  not 
intended  to  submit  to  the  several  states  the  decision  of  the  question  in  each 
locality  of  what  shall  and  what  shall  not  be  articles  of  traffic  in  the  interstate 
commerce  of  the  country.^*^ 

c.  Particular  Articles — (1)  Oleomargarine. — Oleomargarine  is  a  legitimate 
subject  of  interstate  and  foreign  commerce,  and  has  been  so  recognized  by 
congress. 2^ 

(2)  Intoxicating  Liquors. — Intoxicating  liquors  are  recognized  as  legitimate 
articles  or  subjects  of  foreign  and  interstate  commerce. ^s 

(3)  Tobacco. — Tobacco,  being  a  product  which  has  from  time  immemorial 
been  recognized  by  custom  or  law  as  a  fit  subject  for  barter  or  sale,  and  par- 
ticularly as  its  manufacture  has  been  made  the  subject  of  federal  regulation 
and  taxation,  must  be  recognized  as  a  legitimate  article  of  commerce,  although 
it  may  to  a  certain  extent  be  within  the  police  power  of  the  states. ^^ 

(4)  Lottery  Tickets. — Lottery  tickets  are  subjects  of  traffic  and  their  trans- 
portation in  packages  from  one  state  to  another  constitutes  interstate  com- 
merce.2° 

(5)  Securities  of  Foreign  Governments  or  Banks. — The  public  or  quasi  pub- 
lic securities  of  a  foreign  government,  or  of  foreign  banks  or  corporations, 
brought  here  in  the  course  of  our  commerce  with  foreign  nations,  or  sent  here 
from  abroad  for  sale  in  the  money  markets  of  this  country,  as  such  enter  into 
and  form  a  part  of  the  foreign  commerce  of  the  country.^i 

3.  Transactions  Constituting — a.  Transportation  of  Freight  and  Pas- 
sengers.— The   transportation   or   carriage   of    freight   and   passengers    from   one 

22.  Article  recognized  by  custom  or  law.  Ardent  spirits,  distilled  liquors,  ale  and 
— Austin  V.  Tennessee,  179  U.  S-  343,  345,  beer  are  universally  admitted  to  be  sub- 
45  L.  Ed.  224.  jects   of   ownership   and   property   and   are 

23.  Products  recognized  and  regulated  therefore  subjects  of  exchange,  barter  and 
by  congress. — Austin  v.  Tennessee,  179  U.  traffic,  like  any  other  commodity  in  which 
S.  343,  345,  45  L.  Ed.  224;  Schollenberger  a  right  of  property  and  traffic  exists. 
V.  Pennsylvania,  171  U.  S.  1,  19,  43  L.  Leisy  v.  Hardin,  135  U.  S.  100,  110,  34  L. 
Ed.  49.  Ed.   128;   Crutcher  v.  Kentucky,   141   U.   S. 

24.  Article  within  police  power  of  states.  47,  59,  35  E.  Ed.  649;  License  Cases,  5 
—Austin  V.  Tennessee,  179  U.  S-  343,  345,  How.  504,  576.  12  L.  Ed.  256.  See  post, 
45   L.    Ed.   224.  "Intoxicating   Liquors."    II,   A,   2,   d,    (17). 

25.  Power  to  determine  what  shall  be  See  the  title  INTOXICATING  LIQ- 
subjects    of   commerce. — Bowman    v.    Chi-  UORS. 

cago,  etc.,  R.  Co.,  125  U.  S.  465,  490,  493,  29.  Tobacco.— Austin   v.   Tennessee,   179 

31  L.   Ed.  700;  Leisy  v.  Hardin,  135  U.   S.  U.  S.  343,  345,  45  L.  Ed.  224. 

100,  113,  114,  34  L.  Ed.  128;   In  re  Rahrer,  "Whatever     might     be     our     individual 

140  U.  S.  545,  558,  35  L-   Ed.  572;  License  views   as  to  its  deleterious  tendencies,  we 

Cases,  5  How.  504,  599,  12  L-  Ed.  256.  cannot    hold    that    any   article    which    con- 

26.  Failure  of  congress  to  make  decla-  gress  recognizes  in  so  many  ways  is  not 
ration  does  not  submit  question  to  states.  a  legitimate  article  of  commerce."  Aus- 
— Bowman  v.  Chicago,  etc.,  R.  Co.,  125  U.  tin  v.  Tennessee,  179  U.  S.  343,  345,  45  L. 
S.  465,  493,  31  L-  Ed.  700;  Leisv  v.  Hardin,  Ed.  224.  See  post,  "Cigarettes,"  II,  A, 
135  U.  S.  100.  114.  34  L.  Ed.  128.  2,  d.  (5). 

27.  Oleomargarine. — Schollenberger  v.  30.  Lottery  tickets. — Lottery  Case,  188 
Pennsylvania,  171  U.  S.  1,  19.  43  L.  Ed.  49.  U.  S.  321,  47  L.  Ed.  492.  See,  generally, 
See     post,     "Oleomargarine,"     II,     A,     2,  the  title  LOTTERIES. 

d,  (20).  31.  Securities    of    foreign    governments 

28.  Intoxicating  liquors. — Bowman  v.  or  banks. — United  States  v.  Arjona,  120 
Chicago,  etc.,  R.  Co.,  125  U.  S.  465,  31  L.  U.  S.  479.  487.  30  L.  Ed.  728.  See  post, 
Ed.  700.  "Counterfeiting."  II.  A,  1,  b,   (3),   (b),  ee. 
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state  into  or  through  other  states,  or  between  the  United  States  and  foreign 
counties,  constitutes  interstate  and  foreign  commerce  respectively .^ 2  Trans- 
portation for  others,  as  an  independent  business,  is  commerce,  irrespective  of 
the  purpose  to  sell  or  retain  the  goods  which  the  owner  may  entertain  with  re- 
gard to  them  after  they  shall  have  been  delivered.^^  As  interstate  commerce 
means  simply  commerce  between  the  states,  it  must  apply  to  all  transportation 
which  crosses  a  state  line,  regardless  of  the  distance  from  which  it  comes  or  to 
which  it  is  bound,  before  or  after  crossing  such  state  line.^^  The  means  of 
transportation  of  persons  and  freight  between  the  states  does  not  affect  the 
character  of  the  business  as  one  of  interstate  commerce,  nor  does  the  time 
widiin  which  the  distance  between  the  states  may  be  traversed.^^  Whenever  a 
commodity  has  begun  to  move  as  an  article  of  trade  from  one  state  to  another, 
commerce  in  that  commodity  between  the  states  has  commenced.^*'  The  fact 
that  several  different  and  independent  agencies  are  employed  in  transporting 
the  commodity,  some  acting  entirely  in  one  state,  and  some  acting  through  two 
or  more  states,  does  in  no  respect  affect  the  character  of  the  transaction.  To 
the  extent  in  which  each  agency  acts  in  that  transportation,  it  is  subject  to  the 
regulation  of  congreSs.^'^  The  business  of  a  through  line  of  railroad,  consisting 
in  carrying  passengers  and  freight  into  a  state  from  other  states,  and  out  of 
that  state  into  other  states,  being  interstate  commerce,  it  follows  that  any  one  of 
the  roads  forming  a  part  of,  or  constituting  a  link  in,  that  through  line,  is  en- 


32.  Transportation  of  freight  and  pas- 
sengers.— Fargo  V.  Michigan,  121  U.  S. 
230,  247,  30  L-  Ed.  888;  Wabash,  etc.,  R. 
Co.  V.  Illinois,  118  U.  S.  557,  30  L.  Ed.  244; 
Case  of  State  Freight  Tax,  15  Wall.  232, 
21  L.  Ed.  146;  Bowman  v.  Chicago,  etc., 
R.  Co.,  125  U.  S.  465,  480,  31  L.  Ed.  700; 
United  States  v.  Trans-Missouri  Freight 
Ass'n,  166  U.  S.  290,  312,  41  L.  Ed.  1007; 
Railroad  Co.  v.  Husen,  95  U.  S.  465,  24  L. 
Ed.  527;  Rhodes  v.  Iowa,  170  U.  S.  412,  42 
L.  Ed.  1088;  United  States  v.  Joint  Traffic 
Ass'n,  171  U.  S.  505,  43  L-  Ed.  259;  Phil- 
adelphia, etc..  Steamship  Co.  v.  Pennsyl- 
vania, 122  U.  S.  326,  30  L.  Ed.  1200.  See 
ante,  "Definitions  and  Nature,"  I,  A,  1. 

Transportation  of  property  from  one 
state  to  another  is  a  branch  of  interstate 
commerce.  Transportation  is  essential  to 
commerce,  or  rather  it  is  commerce  itself. 
Railroad  Co.  v.  Husen,  95  U.  S.  465,  24  L. 
Ed.  527;  Philadelphia,  etc..  Steamship  Co. 
V.  Pennsylvania,  122  U.  S.  326,  339,  30  L. 
Ed.  1200;  Case  of  State  Freight  Tax,  15 
Wall.  232,  21  L.  Ed.  146. 

The  carrying  of  lottery  tickets  from  one 
state  to  another  by  a  carrier  engaged  in 
carrying  freight  and  packages  from  state 
to  state,  such  tickets  being  contained  in  a 
box  or  package,  constitutes  interstate 
commerce.  Lottery  Case,  188  U.  S.  o'?l, 
47  L.  Ed.  492.  See,  also,  the  title  LOT- 
TERIES. 

33.  Transportation  for  others  as  inde- 
pendent business. — Hanley  v.  Kansas  City, 

■  etc.,   R.    Co.,   187  U.   S.   617,  619,  47   L.   Ed. 
333. 

34.  All  transportation  crossing  state 
line  is  interstate  commerce. — Covmeton, 
etc..  Bridge  Co.  v.  Kentucky,  154  U.  S. 
204,  218,  38  L.  Ed.  962;  Gloucester  Ferry 
Co.  V.  Pennsylvania,  114  U.  S.  196,  29  L. 
Ed.  158. 

Bridges. — Thus     the     transportation     of 


persons  and  property  over  a  bridge  con- 
necting two  states  is  interstate  commerce,, 
and  the  bridge  is  an  instrument  of  such 
commerce.  Covington,  etc..  Bridge  Co.  v. 
Kentucky,  154  U.  S.  204,  217,  38  L.  Ed. 
962.  See  the  title  BRIDGES,  vol.  3,  p.. 
510. 

Ferries. — The  transportation  of  passen- 
gers and  freight  by  a  ferry  over  a  river 
between  two  states  is  interstate  com- 
merce. Gloucester  Ferry  Co.  v.  Pennsyl- 
vania, 114  U.  S.  196,  29  L.  Ed.  158.  See,, 
also,  Covington,  etc..  Bridge  Co.  v.  Ken- 
tucky, 154  U.  S.  204,  217,  38  L.  Ed.  962. 
See  post,  "Ferries,"  II,  A,  2,  d,  (10).  See,, 
generally,  the  title  FERRIES,  vol.  6,  p. 
274. 

35.  Gloucester  Ferry  Co.  v.  Pennsylva- 
nia, 114  U.  S.  196,  29  L.  Ed.  158. 

36.  Commerce  commences  when  com- 
modity begins  to  move. — The  Daniel  Ball, 
10  Wall.  557,  565,  19  L.  Ed.  999;  Norfolk, 
etc.,  R.  Co.  V.  Pennsylvania,  136  U.  S.  114, 
119,  34  L.  Ed.  394.  See,  also,  Coe  v.  Er- 
rol,  116  U.  S.  517,  528,  29  L.  Ed.  715;  Kidd 
V.  Pearson,  128  U.  S.  1,  25,  32  L-   Ed.  346. 

37.  Transportation  by  different  and  in- 
dependent carriers. — The  Daniel  Ball,  10 
Wall.  557,  565,  19  L.  Ed.  999;  Norfolk,  etc.,, 
R.  Co.  V.  Pennsylvania,  136  U.  S.  114,  119, 
34  L.  Ed.  394.  See,  also,  Wabash,  etc.,  R. 
Co.  V.  Illinois,  118  U.  S.  557,  30  L.  Ed.  244,. 
and  cases  cited. 

"On  this  point  The  Daniel  Ball,  10  Wall. 
557,  565,  19  L.  Ed.  999,  is  an  au- 
thority. In  that  case  the  steamer  Daniel 
Ball  was  engaged  in  transporting  goods 
on  Grand  River,  wholly  within  the  state 
of  Michigan,  destined  for  other  states,  anci 
goods  brought  from  other  states  destined 
for  places  in  the  state  of  Michigan,  but 
did  not  run  in  connection  with,  or  in  con- 
tinuation of,  any  line  of  vessels  or  rail- 
way leading  to  other  states;  and  the  con- 
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gaged  in  interstate  commerce.^^  The  transportation  within  the  hmits  of  a  state^ 
which  is  a  part  of  a  continuous  voyage  to  or  from  points  outside  of  the  state, 
is  interstate  commerce.^^  The  character  of  a  shipment,  whether  local  or  inter- 
state, depends  on  the  contract  of  shipment,^"  and  is  not  changed  by  a  transfer 
of  title  during  the  transportation.^^  A  contract  for  an  interstate  shipment  is 
completed  upon  delivery  at  the  terminal  point  specified  in  such  contract,  and  a 
further  shipment  to  another  point  in  the  same  state,  on  the  order  of  the  con- 
signee and  under  a  separate  contract,  is  not  a  continuation  of  the  interstate 
shipment,  but  is  local  in  its  character  and  is  controlled  by  the  state  law  and  not 
by  the  interstate  commerce  act.-*^  ^  contract  of  shipment  for  local  transporta- 
tion does  not  become  interstate  in  its  character  from  the  fact  that  the  shipper 
intends,  after  such  local  contract  of  shipment  has  been  completed,  to  forward 
the  goods  to  some  place  outside  the  state.^^  Transportation,  under  a  contract 
for  a  continuous  carriage,  from  one  point  to  another  within  the  same  state,  but 
by   a   route   lying   partly   in   another   state,   is    interstate   commerce.'*'*      So   also, 

43.  Gulf,  etc.,  R.  Co.  v.  Texas,  204  U.  S. 
403,  413,  51  L.  Ed.  540,  citing  Coe  V.  Er- 
rol,  116  U.  S.  517,  527,  29  L.  Ed.  715. 

44.  Internal  transportation  by  route 
partly  in  another  state. — So  held  in  a  case 
where  a  state  statute  attempted  to  fix  the 
rates  for  transportation  on  a  through  bill 
of  lading  between  two  points  within  the 
state,  but  by  a  route  lying  partly  in  an- 
other state.  The  statute  was  held  void  as 
a  regulation  of  interstate  commerce. 
Hanley  v.  Kansas  City,  etc.,  R.  Co.,  187  U. 
S.  617,  621,  47  L.  Ed.  333.  See  post,  "Reg- 
ulation of  Charges  for  Transportation," 
II,  A,  2,  d,  (23),   (c). 

In  Lehigh  Valley  R.  Co.  v.  Pennsylva- 
nia, 145  U.  S.  192,  36  L.  Ed.  672,  it  was 
held  that  a  state  might  impose  upon  a 
railroad  corporation  of  its  own  creation  a 
tax  in  respect  of  receipts  from  transporta- 
tion by  continuous  carriage  from  one 
point  in  the  state  to  another,  but  by  a 
route  lying  partly  in  another  state,  and 
that  the  imposition  of  such  a  tax  was  not 
a  regulation  of  interstate  commerce.  This 
case  was  distinguished  in  Hanley  v.  Kan- 
sas City,  etc.,  R.  Co.,  187  U.  S.  617,  621^ 
47  L.  Ed.  333,  and  held  not  to  decide  that 
transportation  tinder  the  conditions  above 
stated  was  not  interstate  commerce,  but 
that  the  imposition  of  the  tax  under  the 
circumstances  related  was  not  a  regula- 
tion of  such  transportation,  whereas  the 
fixing  of  rates  for  a  like  transportation 
would  constitute  a  regulation  of  such 
transportation  and  be  void. 

A  contract  for  the  sale  of  vessels  ply- 
ing between  two  points  in  the  same  state 
over  a  boundar}'  river  was  held  not  to 
contemplate  interstate  commerce  from  the 
fact  that  the  vessels  in  passing  between 
such  points  might  sail  over  soil  belonging 
to  another  state.  Cincinnati,  etc..  Packet 
Co.  V.  Bay,  200  U.  S.  179,  183,  50  L.  Ed. 
428,  holding  that  it  would  be  an  extrava- 
gant consequence  to  draw  from  Hanley 
V.  Kansas  City,  etc.,  R.  Co.,  187  U.  S.  617, 
47  L.  Ed.  333,  a  case  of  a  state  attempting 
to  fix  rates  over  a  railroad  route  passing 
outside  its  limits,  that  such  a  contract 
contemplated      interstate      commerce      be- 


tention  was  that  she  was  not  engaged  in 
interstate  commerce.  But  this  court  held 
otherwise  and  said:  'So  far  as  she  was 
employed  in  transporting  goods  destined 
for  other  states,  or  goods  brought  from 
without  the  limits  of  Michigan  and  des- 
tined to  places  within  that  state,  she  was 
engaged  in  commerce  between  the  states, 
and  however  limited  that  commerce  may 
have  been,  she  was,  so  far  as  it  went,  sub- 
ject to  the  legislation  of  congress.  She 
was  emploj^ed  as  an  instrument  of  that 
commerce,  for  whenever  a  commodity  has 
begun  to  inove  as  an  article  of  trade  from 
one  state  to  another,  commerce  in  that 
commodity  between  the  states  has  com- 
menced.' "  Norfolk,  etc.,  R.  Co.  v.  Penn- 
sylvania, 136  U.  S.  114,  119,  34  L.  Ed.  394. 

38.  Norfolk,  etc.,  R.  Co.  v.  Pennsylvania, 
136  U.  S.  114,  119,  34  L.  Ed.  394,  citing 
The  Daniel  Ball,  10  Wall.  557,  565,  19  L. 
Ed.  999. 

39.  Transportation  within  state. — Fargo 
V.  Michigan,  121  U.  S.  230,  247,  30  L.  Ed. 
888;  Wabash,  etc.,  R.  Co.  v.  Illinois,  118 
U.  S.  557,  30  L.  Ed.  244. 

40.  Contract  of  shipment  controls. — 
Gulf,  etc.,  R.  Co.  V.  Texas,  204  U.  S.  403, 
412,  51  L.  Ed.  540. 

41.  Character  not  changed  by  transfer 
of  title.— Gulf,  etc.,  R.  Co.  v.  Texas,  204 
U.  S.  403,  412,  51  L.  Ed.  540. 

Where  a  contract  of  shipment  was  from 
a  point  in  one  state  to  a  point  in  another 
state,  the  fact  that  during  that  transporta- 
tion a  contract  was  made  at  an  interme- 
diate point  in  a  third  state  for  the  sale  of 
the  property,  did  not  afifect  the  character 
of  the  shipment  between  the  two  first 
mentioned  points.  It  was  an  interstate 
shipment  after  the  contract  of  sale  as  well 
as  before.  The  control  over  goods  in 
process  of  transportation,  which  may  be 
repeatedly  changed  by  sales,  is  one  thing; 
the  transportation  is  another  thing,  and 
follows  the  contract  of  shipment,  until 
that  is  changed  by  the  agreement  of 
owner  and  carrier.  Gulf,  etc.,  R.  Co.  v. 
Texas.  204  U.  S.  403,  412,  51  L.  Ed.  540. 

42.  Gulf,  etc.,  R.  Co.  v.  Texas,  204  U.  S. 
403,  412,  413,  51  L-  Ed.  540. 
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transportation  of  goods  and  passengers  over  the  high  seas  between  ports  and 
places  in  the  same  state  is  foreign  commerce.'*"'  Where  goods  are  in  course  of 
transportation  through  a  state  or  from  a  point  within  to  a  point  outside  the 
state,  the  interstate  character  of  the  transportation  is  not  .lost  by  a  temporary 
interruption  of  the  journey  at  a  point  within  the  state  from  natural  or  unavoid- 
able causes.^^  But  if  goods  be  stored  or  are  at  rest  for  an  indefinite  time  during 
such  transit,  for  other  than  natural  causes,  or  lack  of  facilities  for  immediate 
transportation,  the  transportation  is  deprived  of  its  interstate  character  and  the 
goods  are  subject  to  state  regulation.^'^  A  dining  car  being  engaged  in  interstate 
commerce  while  actually  making  its  interstate  journey,  it  is  equally  so  when 
waiting  for  a  train  to  be  made  up  for  the  next  trip,  it  being  regularly  used  in 
the  movement  of  interstate  traffic*^  The  transportation  of  merchandise  from 
one  state  into  another  is  interstate  commerce  and  the  interstate  transportation 
is  not  completed  the  moment  the  goods  reach  the  state  line,  but  continues  until 
arrival  at  the  point  of  destination  and  delivery  there  to  the  consignee.'*^  The 
receiving  and  landing  of  passengers  and   freight  is  incident  to  their  transporta- 


cause  the  boats  referred  to  might  sail  over 
soil  belonging  to  Kentucky  in  passing  be- 
tween two  Ohio  points. 

45.  Transportation  over  high  seas. — 
Lord  V.  Steamship  Co.,  102  U.  S.  541,  544, 
26  L.  Ed.  224.  See,  also,  Lehigh  Valley  R. 
Co.  V.  Pennsylvania,  145  U.  S.  192,  203,  36 
L.  Ed.  672;  Hanley  v.  Kansas  City,  etc., 
R.  Co.,  187  U.  S.  617,  620,  47  L.  Ed.  333. 
See  post,  "Liability  of  Owners  of  Vessels," 
n.  A,  1,  b,  (3),  (b),  tt,  (cc),  jjj. 

46.  Interruption  of  transit. — Coe  v.  Er- 
Tol,  116  U.  S.  517,  527.  29  L.  Ed.  715;  The 
Daniel  Ball,  10  Wall.  557,  19  L.  Ed.  999. 

Goods  in  course  of  transportation 
through  a  state,  though  detained  for  a 
time  within  the  state  by  low  water  or 
other  causes  of  delay,  are  already  in  the 
course  of  commercial  transportation,  and 
are  clearly  under  the  protection  of  the 
constitution.  And  so  would  goods  be 
when  actually  started  in  the  course  of 
transportation  to  another  state,  or  deliv- 
ered to  a  carrier  for  such  transportation. 
Coe  V.  Errol,  116  U.  S.  517,  527,  29  L.  Ed. 
71.-. 

Where  a  carrier  operating  wholly  within 
a  state  is  transporting  goods  destined  for 
other  states,  the  stoppage  of  the  goods  at 
the  end  of  the  route  imtil  taken  up  by 
anot'ner  carrier,  does  not  deprive  the 
transportation  of  its  interstate  character. 
The  Daniel   Ball,  10  Wall.   557,  19  L.   Ed. 

47.  Kelley  v.  Rhoads,  188  U.  S.  1,  5,  47 
L.  Ed.  359,  citing  Brown  v.  Houston,  114 
TT.  S.  622,  29  L.  Ed.  257;  Pittsburg,  etc., 
Coal  Co.  V.  Bates,  156  U.  S.  577,  39  L  Ed. 
.'>38;  Coe  v.  Errol,  116  U.  S.  517,  29  L.  Ed. 
715. 

A  herd  of  sheep  were  driven  from  Utah 
through  Wyoming  to  a  point  in  Nebraska, 
from  there  to  be  shipped  by  rail  to  an- 
other point.  The  distance  traversed  in 
Wyoming  was  about  500  miles,  which  was 
accomplished  in  from  six  to  eight  weeks 
time.  They  were  permitted  to  graze  over 
a  width  of  a  quarter  of  a  mile.  It  was 
Tield  that  there  was  no  evidence  of  un- 
necessary    delay,     and     the      transaction 


should  be  regarded  as  interstate  com- 
merce, and  therefore  not  liable  to  taxation 
by  the  state  of  Wyoming  under  a  statute 
taxing  all  live  stock  brought  into  the 
state  "for  the  purpose  of  being  grazed," 
although  the  sheep  could  have  been 
shipped  to  their  destination  without  even 
going  through  the  state  of  Wyoming. 
Kelley  v.  Rhoads,  188  U.  S.  1,  7,  9,  46  L. 
Ed.  359. 

48.  Dining  car  waiting  for  train  to  be 
made  up. — Johnson  v.  Southern  Pac.  Co., 
196  U.  S.  1,  22,  49  L.  Ed.  363. 

"Counsel  urges  that  the  character  of 
the  dining  car  at  the  time  and  place  of  the 
injury  was  local  only  and  could  not  be 
changed  until  the  car  was  actually  en- 
gaged in  interstate  movement  or  being 
put  into  a  train  for  such  use,  and  Coe  v. 
Errol,  116  U.  S.  517,  29  L.  Ed.  715,  is  cited 
as  supporting  that  contention.  In  Coe  v. 
Errol  it  was  held  that  certain  logs  cut  in 
New  Hampshire,  and  hauled  to  a  river  in 
order  that  they  might  be  transported  to 
Maine,  were  subject  to  taxation  in  the 
former  state  before  transportation  had 
begun.  The  distinction  between  merchan- 
dise which  may  become  an  article  of  in- 
terstate commerce,  or  may  not,  and  an 
instrument  regularly  used  in  movmg  inter- 
state commerce,  which  has  stopped  tem- 
porarily in  making  its  trip  between  two 
points  in  different  states,  renders  this  and 
like  cases  inapplicable."  Confessedly  a 
dining  car  is  under  the  control  of  congress 
while  in  the  act  of  making  its  interstate 
journey,  and  it  was  equally  so  when  wait- 
ing for  a  train  to  be  made  up  for  the  next 
trip,  it  being  regularly  used  in  the  move- 
m.ent  of  interstate  traffic.  Johnson  v. 
Southern  Pac.  Co.,  196  U.  S.  1,  22,  49  L. 
Ed.  363. 

49.  Transportation  interstate  until  ar- 
rival at  destination  and  delivery  to  con- 
signee.— Bowman  v.  Chicago,  etc.,  R.  Co., 
125  U.  S.  465,  31  L.  Ed.  700;  Rhodes  v. 
Iowa,  170  U.  S.  412.  415,  426,  42  L.  Ed. 
1088;  McNeill  v.  Southern  R.  Co.,  202  U. 
S.  543,  559,  50  L.  Ed.  1142;  Vance  v.  Van- 
dercook  Co.,  No.  1,   170  U.   S.  438,  451,  42 
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tion,  and  where  the  transportation  is  interstate,  the  business  of  receiving  and 
landing  constitutes  interstate  commerce.^^  Fares  and  freights  for  transporta- 
tion in  carrying  on  interstate  or  foreign  commerce  are  as  much  essential  ingre- 
dients of  that  commerce  as  transportation  itself.^  ^ 

b.  Soliciting  Passenger  Traffic. — An  agency  of  a  line  of  railroad  established 
for  the  purpose  of  inducing  passengers  going  from  one  state  into  and  through 
■other  states,  to  travel  by  that  line,  but  not  engaged  in  selling  tickets  for  the 
route,  or  receiving  or  paying  out  money  on  account  of  it,  is  an  agency  engaged 
in  interstate  commerce.  Such  business  is  directly  connected  with  interstate 
•commerce,  and  consists  wholly  in  carrying  it  on.-^^ 

c.  Production  and  Manufacture. — Production  and  manufacture  is  not  com- 
Tnerce,53  and  the  fact  that  an  article  is  produced  or  manufactured  for  exporta- 
tion to  another  state  or  foreign  country,  does  not  of  itself  make  it  an  article  of 
interstate  or  foreign  commerce  within  the  meaning  of  the  constitution,  nor  does 
the  intent  of  the  manufacturer  or  owner  determine  the  time  when  the  article  or 
product  passes  from  the  control  of  the  state  and  belongs  to  commerce.^^  Ar- 
ticles produced  or  manufactured  within  a  state  and  intended  for  exportation  to 


Iv.  Ed.  1100;  Scott  V.  Donald,  165  U.  S.  58, 
41  L.  Ed.  632;  Leisy  v.  Hardin,  135  U.  S. 
100,  34  L.  Ed.  128. 

Moving  goods  from  the  station  plat- 
form to  the  freight  warehouse  is  a  part 
of  the  interstate  commerce  transportation. 
Rhodes  v.  Iowa,  170  U.  S.  412,  426,  42  L- 
Ed.  1088. 

Where  cars  of  coal  were  transported 
from  one  state  to  another  state  and  were 
not  delivered  to  the  consignee,  but  re- 
mained on  the  tracks  of  the  railway  com- 
pany in  the  condition  in  which  they  had 
been  originally  brought  into  the  state 
from  points  outside  of  that  state,  it  was 
held  that  the  interstate  transportation  of 
the  property  had  not  been  coinpleted,  and 
it  still  retained  its  interstate  character. 
McNeill  V.  Southern  R.  Co.,  202  U.  S. 
543,  559,  50  L.  Ed.  1142,  citing  Rhodes  v. 
Iowa,  170  U.  S.  412,  42  L.  Ed.  1088. 

50.  Receiving  and  landing  passengers 
and  freight. — Gloucester  Ferry  Co.  v. 
Pennsylvania,  114  U.  S.  196,  213,  29  L.  Ed. 
158.     See  post,  "Ferries,"  II,  A,  2,  d,  (10). 

51.  Fares  and  freights. — Philadelphia, 
etc..  Steamship  Co.  v.  Pennsylvania,  122 
U.  S.   326,  338.  30  L.   Ed.  1200. 

52.  Soliciting  passenger  traffic. — McCall 
V.  California,  136  U.  S.  104,  34  L.  Ed.  391, 
distinguished  in  Williams  v.  Fears,  179  U. 
S.  270,  277.  45  L.  Ed.  186. 

53.  Production  and  manufacture. — Kidd 
V.  Pearson,  128  U.  S.  1,  20,  32  L.  Ed.  346; 
United  States  v.  Knight  Co.,  156  U.  S  1, 
12,  39  L.  Ed.  325.  See.  also.  Northern  Se- 
curities Co.  V.  United  States,  193  U.  S. 
197,   48    L.    Ed.   679. 

Cultivation  and  production  is  not  com- 
merce. Commerce  has  nothing  to  do  with 
land  while  producing,  but  only  with  the 
product  after  it  has  become  the  subject 
of  trade.  McCready  v.  Virginia,  94  U.  S. 
391,  396,  24  L.  Ed.  248.  See  post,  "When 
Protection  Attaches,"  I,  A,  4,  a. 

Manufacture  and  commerce  distin- 
guished.— -'"No  distinction  is  more  popular 
to  the  common  mind  or  more  clearly  ex- 
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pressed  in  economic  and  political  litera- 
ture, than  that  between  manufactures  and 
commerce.  Manufacture  is  transforma- 
tion— the  fashioning  of  raw  materials  into 
a  change  of  form  for  use.  The  functions 
of  commerce  are  different.  The  buying  and 
selling  and  the  transportation  incidental 
thereto,  constitute  commerce;  and  the 
regulation  of  commerce  in  the  constitu- 
tional sense  embraces  the  regulation  at 
least  of  such  transportation."  Kidd  v. 
Pearson,  128  U.  S.  1,  20,  32  L.  Ed.  346; 
United  States  v.  Knight  Co.,  156  U  S.  1, 
14,  39  L.  Ed.  325. 

Commerce  succeeds  to  manufacture 
and  production  and  is  not  a  part  of  it. 
United  States  v.  Knight  Co.,  156  U.  S.  1, 
12,  39  L.  Ed.  325;  McCready  v.  Virginia. 
94  U.  S.  391.  396,  24  L.  Ed.  248;  Addyston 
Pipe,  etc.,  Co.  v.  United  States,  175  U.  S. 
211,  239,  44  L.  Ed.  136. 

"Doubtless,  the  power  to  control  the 
manufacture  of  a  given  thing  involves  in 
a  certain  sense  the  control  of  its  disposi- 
tion, but  this  is  a  secondary  and  not  the 
primary  sense;  and  although  the  exercise 
of  that  power  may  result  in  bringing  the 
operation  of  cominerce  into  play,  it  does 
not  control  it,  and  affects  it  only  inciden- 
tally and  inderctly."  United  States  v. 
Knight  Co.,  156  U.  S.  1,  39  L.  Ed.  325; 
Addyston  Pipe,  etc.,  Co.  v.  United  States. 
175  U.  S.  211,  239,  44  L.   Ed.   136. 

The  refining  of  sugar  under  the  circum- 
stances detailed  in  the  case  of  United 
States  V.  Knight  Co.,  156  U.  S.  1,  39  L. 
Ed.  325,  bears  no  distinct  relations  to 
commerce  between  the  states  or  with  for- 
eign nations.  United  States  v.  Trans- 
Missouri  Freight  Ass'n,  166  U.  S.  290,  313. 
41  L.  Ed.  1007.  See,  generally,  the  title 
MONOPOLIES  AND  CORPORATE 
TRUSTS. 

54.  Character  of  article  not  affected  by 
intention  to  export. — Kidd  v.  Pearson,  128 
U.  S.  1,  24,  32  L.  Ed.  346;  United  States 
V.  Kniffht  Co.,  156  U.  S.  1,  13,  39  L.  Ed. 
325;    Addyston    Pipe,    etc.,    Co.    v.    United 
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a  foreign  country  or  to  another  state,  do  not  become  articles  of  interstate  or 
foreign  commerce,  until  thev  commence  their  final  movement  for  transportation 
from  the  state  of  their  origin  to  the  state  or  country  of  their  destmation,  and 
this  final  movement  begins  only  when  they  have  been  actually  started  in  the 
course  of  transportation  to  another  state  or  country,  or  delivered  to  a  common 
carrier  for  such  transportation.  The  carrying  of  products  to  and  depositmg 
them  at  a  depot  or  place  of  shipment  where  the  journey  to  another  state  or  for- 
eign country  is  to  commence,  is  a  part  of  that  journey,  and  such  products  arc 
not  yet  exports,  nor  are  they  in  the  process  of  exportation.  That  is  all  prelim- 
inary work  performed  for  the  purpose  of  putting  the  property  in  a  state  of 
preparation  and  readiness  for  transportation.^s  Every  private  enterprise  which 
may  be  carried  on  chiefly  or  in  part  by  means  of  interstate  shipments  is  not 
necessarily  to  be  regarded  as  so  related  to  interstate  commerce  as  to  come  within 
the  regulating  power  of  congress.-^^*  The  business  of  superintending  and  man- 
aging the  operation  of  a  factory  in  a  state,  and  controlling,  handling  and  selling 
its  output,  does  not  constitute  interstate  commerce  from  the  fact  that  the  prod- 
ucts of  the  factory  may  be  sold  and  transported  outside  of  the  state.^'^  Where 
a  contract  is  for  the  sale  of  an  article  and  for  its  delivery  in  another  state,  the 
transaction  is  one  of  interstate  commerce,  although  the  vendor  may  have  also 
a'^reed  to  manufacture  it  in  order  to  fulfill  his  contract  of  sale.^s 
''d.  Purchase  and  Sale  of  Goods.^^ — The  negotiation  of  sales  of  goods  which. 


States,  175  U.  S.  211,  239,  44  L.  Ed.  136. 
See,  also,  Coe  v.  Errol,  116  U.  S.  517,  29 
L.  Ed.  715. 

Mr    Tiistice  Lamar,  in   Kidd  v.  Pearson, 
128  U-'S.   1,   20,  21,  22,  32   L.   Ed.  346,  re- 
marked:    "If  it  be  held   that   the  term  m- 
ciudes  the  regulation  of  all  such  manufac- 
tures as  are  intended  to  be  the  subject  of 
commercial    transactions    in   the   future,   it 
is   impossible  to   deny   that  it  would   also 
include  all  productive  industries  that  con- 
template    the     same    thing.       The     result 
would  be  that  congress  would  be  invested, 
to    the    exclusion    of   the    states,   with   the 
power  to  regulate,  not  only  manufactures, 
but    also    agriculture,    horticulture,    stock 
raising,      domestic      fisheries,      mining — in 
short,    every    branch    of    human    industry. 
For  is  there   one   of   them   that   does   not 
contemplate,  more   or  less  clearly,  an  in- 
terstate or  foreign  market?  Does  not  the 
wheat    grower    of    the    northwest    or    the 
cotton   planter   of   the   south,  plant,   culti- 
vate, and  harvest  his  crop  with  an  eye  on 
the    prices    at    Liverpool,    New   York,    and 
Chicago?  The  power  being  vested  in  con- 
gress  and   denied   to   the    states,   it   would 
follow  as  an  inevitable  result  that  the  duty 
would  devolve  on  congress  to  regulate  all 
of  those   delicate,   multiform  and  vital   in- 
terests— interests    which    in    their    nature 
are  and  must  be  local  in  all  the  details  of 
their     successful     management."       United 
States  V.  Knight  Co.,  156  US.  1,  14,  39  L. 
Ed    3''5- United    States   7-.    Trans-Missoun 
Freight    Ass'n,    166   U.    S.    290,    326,    41    L- 
Ed.  1007. 

In  Kidd  V.  Pearson,  128  U.  S.  1,  20,  21, 
22  32  L.  Ed.  346,  the  question  was  dis- 
cussed whether  the  right  of  a  state  to 
enact  a  statute  prohibiting  within  its 
limits  the  manufacture  of  intoxicating 
1iqour=!,  -xcept  for  certain  purposes,  could 
be  ovei  thrown  by  the  fact  that  the  man- 


ufacturer intended  to  export  the  liquors- 
when  made,  it  was  held  that  the  intent 
of  the  manufacturer  did  not  determine  the 
time  when  the  article  or  product  passed, 
from  the  control  of  the  state  and  belonged 
to  commerce,  and  that,  therefore,  the 
statute,  in  omitting  to  except  from  its- 
operation  the  manufacture  of  intoxicat- 
ing liquors  within  the  limits  of  the  state 
for  export,  did  not  constitute  an  unau- 
thorized interference  with  the  right  of 
congress  to  regulate  commerce.  United 
States  V.  Knight  Co.,  156  U.  S.  1,  13,  39 
L.  Ed.  325.  See  post,  "Intoxicating  Liq- 
uors," II,  A,  2,  d,   (17). 

55.  When  interstate  commerce  in  ar- 
ticles begins. — See  post,  "When  Protec- 
tion Attaches,"  I,  A,  4,  a. 

56.  Interstate  shipments  incidental  to 
carrying  on  of  private  enterprises. — Ad- 
dyston  Pipe,  etc.,  Co.  v.  United  States, 
175    U.    S.    211,    246,    44    L-    Ed.    136. 

Thus,  parties  may  be  engaged  as  man- 
ufacturers of  commodities  in  a  state, 
which  commodities  they  thereafter  in- 
tend at  some  time  to  sell,  and  possibly  to 
sell  in  another  state;  but  such  sale  is  an 
incident  to  and  not  a  direct  result  of  the 
manufacture,  and  as  such  is  not  a  regula- 
tion of  or  an  illegal  interference  with  in- 
terstate commerce.  Addyston  Pipe,  etc., 
Co.  V.  United  States,  175  U.  S.  211,  246, 
44  L.  Ed.  136.  See,  also.  United  States  v. 
Knight   Co.,  156  U.  S.  1,  39  L.   Ed.  325. 

57.  Superintending  operation  of  factory. 
—Diamond  Glue  Co.  v.  United  States 
Glue    Co.,    187    U.    S.    611,    47    L.    Ed.    328. 

58.  Contract  to  manufacture  and  sell. — 
Addyston  Pipe,  etc.,  Co.  v.  United  States, 
175  U.  S.  211,  246,  44  L.  Ed.  136. 

59.  Purchase  and  sale  of  goods. — See 
ante,  "Definitions  and  Nature."  I,  A,  1; 
post,  "When  Protection  Ceases,"  I,  A,  4,  b.. 
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are  in  another  state,  for  the  purpose  of  introducing  them  into  the  state  in  which, 
the  negotiation  was  made,  is  interstate  commerce.*^'^  The  purchase  and  sale  of 
articles  between  the  manufacturers  in  one  state  and  dealers  therein  in  another 
is  interstate  commerce.*^  i  Contracts  to  buy,  sell,  or  exchange  goods  to  be  trans- 
ported among  the  several  states,  the  transportation  and  its  instrumentalities,  and 
articles  bought,  sold,  or  exchanged  for  the  purposes  of  such  transit  among 
the  states,  or  put  in  the  way  of  transit,  form  part  of  interstate  trade  or  com- 
m_erce.'^2  fhe  j-ight  to  import  a  lawful  article  of  commerce  from  foreign  coun- 
tries into  the  United  States  or  from  one  state  into  another,  includes,  by  necessary 
implication,  the  right  of  the  importer  to  sell  the  goods  imported  in  the  origi- 
nal and  unbroken  packages  at  the  place  where  the  importation  terminates.'^^^ 
This  right  of  sale  does  not  extend  beyond  the  first  sale  by  the  importer  after  the 
arrival  of  the  goods  within  the  state.*'-*  The  purpose  and  motive  of  that  branch 
of  commerce  which  consists  in  transportation,  is  that  order  and  consequent  act 
of  commerce  which  consists  in  the  sale  and  exchange  of  the  commodities  trans- 
ported/'^ The  right  of  the  importer  to  sell  cannot  depend  upon  whether  the 
original  package  is  suitable  for  retail  trade  or  not.  His  right  to  sell  is  the  same, 
whether  of  consumers  or  of  wholesale  dealers  in  the  article,  provided  he  sells 
in  the  original  packages.*'*'  It  has  been  held  that  the  importer  has  the  right  to 
sell  imported  goods  in  the  original  package,  not  only  personally,  but  through  an 
agent  employed  for  that  purpose.*'^     On  the  other  hand  it  has  been  said  that  the 


60.  Soliciting  orders  of  goods. — Rob- 
bins  V.  Shelby  County  Taxing  District, 
120  U.  S.  489,  30  L.  Ed.  694;  Emert  ?.'. 
Missouri,  156  U.  S.  296,  39  L.  Ed.  430; 
Hopkins  v.  United  States,  171  U.  S.  578, 
601,  43  h.  Ed.  290;  Caldwell  v.  North  Car- 
olina, 187  U.  S.  622,  629,  47  L-  Ed.  336; 
Ficklen  v.  Shelby  County  Taxing  Dis- 
trict, 145  U.  S.  1,  19,  36  L.  Ed.  601.  See 
post,  "Solicitors  for  Orders  for  Foreign 
Products,"   III,  B,  2,  b,   (2),   (b),  cc. 

A  statute  provided  for  the  collection 
of  a  privilege  tax  on  the  occupation  of 
merchandise  brokers.  It  was  contended 
that  the  business  of  merchandise  brokers 
did  not  constitute  interstate  commerce 
and  therefore  vv^as  within  the  reach  of  the 
state's  taxing  power.  The  supreme  court 
held  that  the  business- was  interstate  com- 
merce. Caldwell  V.  North  Carolina,  187 
U.    S.    622,    629,    47    L.    Ed.    336. 

61.  Montague  &  Co.  v.  Lowry,  193  U. 
S.  38,  47,  48  L.  Ed.  608;  Addyston  Pipe, 
etc.,  Co.  V.  United  States,  175  U.  S.  211, 
44  L.   Ed.   136. 

Contracts  for  the  sale  and  transpor- 
tation of  specific  articles  form  a  part  of 
interstate  rominerce.  Addyston  Pipe,  etc., 
Co.  V.  United  States,  175  U.  S.  211,  240, 
44  u  Kd.  136. 

62.  United  States  v.  Knight  Co.,  156  U. 
S.   1,  13,  39   L.   Ed.   325. 

Commerce  among  the  states  is  not  a 
technical  legal  conception,  but  a  practical 
one,  drawn  from  the  course  of  business. 
When  cattle  are  sent  for  sale  from  a  place 
in  one  state,  with  the  expectation  that  they 
Tv^ill  end  their  transit,  after  purchase,  in 
another,  and  when  in  effect  they  do  so, 
with  only  the  interruption  necessary  to  find 
a  purchaser  at  the  stock  yards,  and  when 
this  is  a  typical,  constantly  recurring 
course,  the  current  thus  existing  is  a  cur- 


rent of  commerce  among  the  states,  and 
the  purchase  of  the  cattle  is  a  part  and  in- 
cident of  such  commerce.  Swift  &  Co.  v. 
United  States,  196  U.  S.  375,  398,  49  L. 
Ed.  518. 

63.  Sale  incidental  to  importation.— 
Bowman  v.  Chicago,  etc.,  R.  Co.,  125  U 
S.  465,  499,  31  L.  Ed.  700;  Leisy  v.  Hardin, 
135  U.  S.  100,  124,  34  L.  Ed.  128;  Lyng  v. 
Michigan,  135  U.  S-  161,  166,  34  L.  Ed.  150; 
In  re  Rahrer,  140  U.  S.  545,  559,  35  L- 
Ed.  572;  Rhodes  v.  Iowa,  170  U.  S.  412 
416,  417,  42  L.  Ed.  1088;  Vance  v.  Vander- 
cook  Co.,  No.  1,  170  U.  S.  438,  446,  42  t,. 
Ed.  1100;  Schollenberger  v.  Pennsylvania, 
171  U.  S.  1,  43  L.  Ed.  49;  Brown  v.  Mary- 
land, 12  Wheat.  419,  6  L-  Ed.  678;  Cook  v. 
Pennsylvania,  97  U.  S.  566,  24  L.  Ed.  1015; 
New  York  City  v.  Miln,  11  Pet.  102,  9 
L.  Ed.  648;  American  Steel,  v^tc,  Co.  v. 
Speed,  192  U.  S.  500,  522,  48  U  Ed.  538. 
See  post,  "Exclusion  of  Imports,"  II,  A, 
2,   d,    (8),    (a). 

64.  Right  of  sale  does  not  extend  be- 
yond first  sale  by  importer — Sf^hollpn- 
berger  v.  Pennsylvania,  171  U.  S.  1,  24, 
43  L.  Ed.  49.  See,  also,  Warnig  v.  'i  nc 
Mayor,  8  Wall.  110,  122,  19  L.   Ed.  342. 

65.  Sale  object  of  transportation. — 
Rhodes  v.  Iowa,  170  U.  S.  412,  416,  42  L. 
Ed.  1088;  Bowman  v.  Chicago,  etc.,  R. 
Co.,  125  U.  S.  465,  499,  500,  31  L.  Ed.  700; 
Brown  v.  Maryland,  12  Wheat.  419,  6  L. 
Ed.   678. 

66.  Package  may  be  suitable  for  either 
retail  or  wholesale  trade. — Schollenberger 
V.  Pennsylvania,  171  U.  S.  1,  24,  43  L. 
Ed.    49. 

67.  Right  to  sell  through  agent. — Schol- 
lenberger V.  Pennsylvania,  171  U.  S.  1,  24, 
43  L.  Ed.  49;  Lyng  v.  Michigan,  135  U. 
S.    161,    167,   34   L.    Ed.    150. 

Auctioneer. — A  state  statute  taxing 
sales    made    by   an    auctioneer    imposes    a 
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selling  of  an  article  at  its  destination,  which  has  been  sent  from  another  state, 
while  it  may  be  regarded  as  an  interstate  sale,  and  one  which  the  importer  was 
entided  to  make,  yet  the  services  of  an  individual  employed  at  the  place  where 
the  article  is  sold  are  not  so  connected  with  the  subject  sold  as  to  make  them  a 
portion  of  interstate  commerce.^s  It  has  been  held  that  the  business  of  buying 
and  selling  as  commission  merchants,  at  stock  yards,  live  stock  consigned  for 
the  purpose  of  sale,  does  not  constitute  interstate  commerce  from  the  fact  that 
a  large  proportion  of  the  purchases  and  sales  may  be  of  live  stock  sent  into  the 
state  from  other  states,  or  that  the  stock  may  be  sent  from  the  stock  yards  to 
other  states.^^ 

e.  Dealing  in  Foreign  Bills  of  Exchange. — A  broker  dealing  in  foreign  bills 
of  exchange  is  not  engaged  in  commerce,  but  in  supplying  an  instrument  of 
commerceJ*^ 

f.  Hiring  Laborers. — The  business  of  hiring  laborers  in  a  state  to  be  em- 
ployed beyond  the  limits  of  the  state  does  not  constitute  interstate  commerce, 
though  transportation  must  eventually  take  place  as  the  result  of  such  contracts 
of  hiringJ^ 

g.  Stock  Yards  and  Live  Stock  Exchanges. — The  business  of  buying  and 
selling  as  commission  merchants,  at  stock  yards,  live  stock  consigned  for  the 
purpose  of  sale,  and  the  rendering  of  an  account  of  the  proceeds  arising  there- 
from, does  not  constitute  interstate  commerce  from  the  fact  that  the  larger  pro- 
portion of  the  purchases  and  sales  may  be  of  live  stock  sent  into  the  state  from 
other  states  or  that  the  stock  may  be  sent  to  other  states.  Such  a  business  is  an 
aid  or  facility  to  commerce,  and  if  it  affects  interstate  commerce  at  all,  does  so 
only  in  an  indirect  and  incidental  manner." ^     Solicitors  employed  by  a  livestock 


tax  on  the  goods  sold;  and  when  applied 
to  imported  goods  in  the  original  packages, 
by  him  sold  for  the  importer,  before  they 
have  become  incorporated  into  the  general 
property  of  the  country,  is  void  as  being 
a  regulation  of  commerce.  Cook  v.  Penn- 
sylvania, 97  U.  S.  566,  573,  24  L.  Ed.  1015, 
citing  Passenger  Cases,  7  How.  283,  12  L- 
Ed.  702;  Crandall  v.  Nevada,  6  Wall.  35, 
18  L.  Ed.  745;  Case  of  State  Freight  Tax, 
15  Wall.  232,  21  L.  Ed.  146;  Henderson  v. 
Mayor,  92  U.  S.  259.  23  L-  Ed.  543;  Wel- 
ton  V.  Missouri,  91  U.  S.  275,  23  L.  Ed.  347; 
Waring  v.  The  Mayor,  8  Wall.  110,  19  L. 
Ed.  342.  See  post,  "State  Taxation,"  III. 
See,  generally,  the  title  AUCTIONS  AND 
AUCTIONEERS,  vol.  2,  p.  743. 

68.  Hopkins  v.  United  States,  171  U.  S. 
578,   590,   43   L.   Ed.   290. 

Auctioneers. — "In  Brown  v.  Maryland, 
12  Wheat.  419,  6  L.  Ed.  678,  Chief  Justice 
Marshall,  while  maintaining  the  right  of 
an  importer  to  sell  his  article  in  the  orig- 
inal package,  free  from  any  tax,  recognized 
the  distinction  between  the  importer  sell- 
ing the  article  himself  and  employing  an 
auctioneer  to  do  it  for  him,  and  he  said 
that  in  the  latter  case  the  importer  could 
not  object  to  paying  for  such  services  as 
for  any  other,  and  that  the  right  to  sell 
might  very  well  be  annexed  to  importation 
■without  annexing  to  it  also  the  privilege 
of  using  auctioneers,  and  thus  to  make  the 
sale  in  a  peculiar  way.  In  such  case  a  tax 
upon  the  auctioneer's  license  would  be 
valid  The  same  view  is  enforced  in  Em- 
ert  V.  Missouri,  156  U.  S.  296,  39  L-  Ed. 
430."  Hopkins  v.  United  States.  171  U. 
S.     578,     595,    43     L-     Ed.     290.     See    post. 


"State  Taxation,"  III.  See,  generally, 
the  title  AUCTIONS  AND  AUCTION- 
EERS, vol.  2,  p.  743. 

69.  Commission  merchants  selling  live 
stock. — Hopkins  v.  United  States,  171  U. 
S.  578,  587,  43  L-  Ed.  290.  See,  also,  An- 
derson V.  United  States,  171  U.  S.  604,  612, 
43  L.  Ed.  300.  See  post,  "Stock  Yards 
and  Live  Stock  Exchange,"  I,  A,  3.  g.  See, 
generally,  the  title  FACTORS  AND 
COMMISSION  MERCHANTS,  voh  6,  p. 
232. 

70.  Dealing  in  foreign  bills  of  exchange. 
• — Nathan  v.  Louisiana,  8  How.  73,  12  L. 
Ed.  992;  Williams  v.  Fears,  179  U.  S.  270, 
277,   45   L.    Ed.   186. 

71.  Hiring  laborers. — Williams  v.  Fears, 
179  U.  S.  270,  279,  45  L.  Ed.  186,  distin- 
guishing McCall  V.  California,  136  U.  S. 
104,  34  L.  Ed.   391. 

Such  labor  contracts  are  not  in  them- 
selves subjects  of  traffic  between  the 
states,  nor  is  the  business  of  hiring  labor- 
ers so  immediately  connected  with  inter- 
state transportation  or  interstate  traffic 
that  it  can  be  correctly  said  that  those 
who  follow  it  are  engaged  in  interstate 
commerce,  or  that  a  state  tax  on  that  oc- 
cupation constitutes  a  burden  on  such 
commerce.  Williams  v.  Fears,  179  U.  S. 
270,  279,  45  L-  Ed.  186.  See.  generally, 
the  titles  LABOR;  WORKING  CON- 
TRACTS. 

72.  Buying  and  selling  live  stock  at 
stock  yards. — Hopkins  v.  United  States, 
171  U.  S.  578,  587,  43  L.  Ed.  290.  See, 
also,  Anderson  v.  United  States,  171  U. 
S.    604,    612.    43    L.    Ed.    300. 

"The  selling  of  an  article  at  its  destina- 
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exchange  to  solicit  the  various  owners  of  stock  to  consign  the  cattle  to  the  ex- 
change for  sale,  are  not  engaged  in  interstate  commerceJ^  The  effect  of  an 
agreement  as  to  the  number  of  solicitors  to  be  employed  by  a  live  stock  ex- 
change can  only  be  remote  and  indirect  upon  interstate  commerceJ^  The  fact 
that  the  state  line  runs  through  stock  yards,  resulting  in  some  of  the  pens  in 
which  stock  may  be  confined  being  partly  in  one  state  and  partly  in  another, 
and  that  sales  may  be  made  of  a  lot  of  stock  which  may  be  at  the  time  partly 
in  one  state  and  partly  in  the  other,  does  not  make  the  business  of  buying  and 
selling  live  stock  on  commission  at  such  stock  yards  interstate  commerce,  when 
the  business  would  not  otherwise  partake  of  that  character.'^^ 
^  h.  Grain  Warehouses  and  Elevators. — While  grain  warehouses  and  elevators 
situated  and  whose  business  is  carried  on  exclusively  within  a  state,  may  be 
used  as  instruments  by  those  engaged  in  interstate  commerce,  yet  they  are  no 
more  necessarily  a  part  of  commerce  itself  than  the  dray  or  the  cart  by  which, 
but_  for  them,  grain  would  be  transferred  from  one  railroad  station  to  another, 
[ncidentally  they  may  become  connected  with  interstate  commerce,  but  not 
necessarily  so.'^^ 

i.    Insurance.'''^ — The  business    of    insurance,    ordinarily,  is    not    commercCj'^s 


tion,  which  has  been  sent  from  another 
state,  while  it  may  be  regarded  as  an  in- 
terstate sale  and  one  which  the  importer 
was  entitled  to  make,  yet  the  services  of 
ihe  individual  employed  at  the  place  where 
the  article  is  sold  are  not  so  connected 
with  the  subject  sold  as  to  make  them  a 
portion  of  interstate  commerce.  *  *  * 
Granting  that  the  cattle  themselves,  be- 
cause coming  from  another  state,  are  ar- 
ticles of  interstate  cominerce,  yet  it  does 
not  therefore  follow  that  before  their 
sale  all  persons  performing  services  in 
any  way  connected  with  them  are  them- 
selves engaged  in  that  commerce.*  *  * 
The  commission  agent  in  selling  the  cattle 
for  their  owner  s,imply  aids  him  in  finding 
a  market;  but  the  facilities  thus  afforded 
the  owner  by  the  agent  are  not  of  such 
a  nature  as  to  thereby  make  that  agent  an 
irdividual  engaged  in  interstate  com- 
merce." Hopkins  v.  United  States,  171  U. 
S.  578,  590,  43  L.  Ed.  290.  See,  also.  Sands 
V.  Manistee  River  Imp.  Co.,  123  U.  S.  288, 
31  L.  Ed.  149;  Monongahela  Nav.  Co.  v. 
United  States,  148  U.  S.  312,  329,  330,  37 
L.  Ed.  463.  See,  generally,  the  title  FAC- 
TORS AND  COMMISSION  MER- 
CHANTS, vol.  6,  p.  232. 

73.  Solicitors  for  live  stock  exchange 
not  engaged  in  interstate  commerce. — 
Hopkins  v.  United  States,  171  U.  S.  578, 
43  L.  Ed.  290,  distinguishing  McCall  v. 
California,  136  U.  S.   104,  34  L.   Ed.  391. 

"The  position  of  the  solicitors  is  en- 
tirely different  from  that  of  drummers 
who  are  traveling  through  the  several 
states  for  the  purpose  of  getting  orders  for 
the  purchase  of  property.  It  was  said  in 
Robbins  v.  Shelby  County  Taxing  Dis- 
trict, 120  U.  S.  489,  30  L.  Ed.  694,  that 
the  negotiation  of  sales  of  goods  which 
are  in  another  state  for  the  purpose  of  in- 
troducing them  into  the  state  in  which  the 
negotiation  is  made  is  interstate  com- 
merce. But  the  solicitors  for  these  de- 
fendants have  no  property  or  goods  for 
sale,  and  their  only  duty  is  to   ask  or   in- 


duce those  who  own  the  property  to 
agree  that  when  they  send  it  to  market 
for  sale  they  will  consign  it  to  the  solicit- 
or's principal."  Hopkins  v.  United 
States,    171   U.    S.    578,   601,   43   L.    Ed.    290. 

74.  Number  of  solicitors  immaterial. — 
Hopkins  v.  United  States,  171  U.  S.  578, 
602,  43  L.  Ed.  290.  See,  generally,  the 
title  MONOPOLIES  AND  CORPO- 
RATE TRUSTS. 

75.  State  line  running  through  stock 
yards. — Hopkins  v.  United  States,  171  U. 
S.  578,  603,  43  L.  Ed.  290.  See,  also,  An- 
derson V.  United  States,  171  U.  S.  604,  612, 
43   L.    Ed.    300. 

"The  erection  of  the  building  and  the 
putting  up  of  the  stockpens  upon  the 
ground  through  which  the  state  line  ran 
were  matters  of  no  moment  so  far  as  any 
question  of  interstate  commerce  is  con- 
cerned. The  character  of  the  business 
done  is  not  in  the  least  altered  by  these 
immaterial  and  incidental  facts."  Hop- 
kins V.  United  States,  171  U.  S.  578,  603, 
43  L.   Ed.  290. 

76.  Grain  warehouses  and  elevators. — 
Munn  V.  Illinois,  94  U.  S.  113,  24  L.  Ed. 
77;  Budd  v.  New  York,  143  U.  S.  517,  36 
L.  Ed.  247;  Brass  v.  Stoeser,  153  U.  S. 
391,  38  L.  Ed.  757:  Cargill  Co.  v.  Min- 
nesota, 180  U.  S.  452,  45  L.  Ed.  619.  See 
post,  "Warehouse  and  Elevators,"  II,  A, 
3,   d,   (27). 

77.  See,  generally,  the  titles  INSUR- 
ANCE, ante,  p.  66;  MARINE  INSUR- 
ANCE. And  see  post,  "Insurance  Com- 
panies," II,  A,  2,  d,  (12),  (j). 

78.  Insurance  business  not  commerce. 
—Paul  V.  Virginia,  8  Wall.  168,  183,  19  L. 
Ed.  357;  Liverpool  Ins.  Co.  v.  Massachu- 
setts, 10  Wall.  566,  573,  19  L- Ed.  1029;  Du- 
cat z^.  Chicago,  10  Wall.  410,  19  L.Ed.  972; 
Hooper  v.  California,  155  U.  S.  648,  655, 
39  L.  Ed.  297;  Hopkins  v.  United  States, 
171  U.  S.  578,  602,  4.^  L  Ed.  290;  Crutcher 
V.  Kentucky,  141  U  S-  47,  35  L.  Ed.  649; 
New  York  Life  Ins.  Co.  v.  Cravens,  178 
U.   S.   3S9,  401,  44  L.   Ed.   1116;   Nutting  V. 
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and  this  is  true  whether  it  be  Hfe,  fire,  or  marine." »  The  contract  of 
insurance  is  not  an  instrumentaHty  of  commerce,*"^  nor  is  the  issuing  of  the 
poHcy  a  transaction  of  commerce. ^^^  The  niaking  of  such  a  contract  is  a  mere 
mcident  of  commercial  intercourse, ^2  and  the  pohcies  are  simple  contracts  of 
indemnity  against  loss,  entered  into  between  the  insurance  companies  and  as- 
sured, for  a  consideration  paid  by  the  latter.^^  Such  contracts  do  not  con- 
stitute interstate  transactions  from  the  fact  that  the  parties  thereto  reside  in 
different  states.®^  Therefore,  an  insurance  company  of  one  state,  having  an 
agency  by  which  it  conducts  its  business  in  another  state,  is  not  an  in- 
strumentality of  interstate  commerce,  and  its  business  and  insurance  contracts 
do  not  constitute   such  commerce.s^ 


Massachusetts,  183  U.  S.  553,  556,  46  L. 
Ed.  3:M;  Noble  z'.  Mitchell,  164  U.  S.  367, 
370,  41   L.   Ed.  472. 

A  corporation  of  one  state,  having  an 
agency  by  which  it  conducts  the  business 
of  insurance  in  another  state,  is  not  en- 
gaged in  commerce  between  the  states. 
Paul  V.  Virginia,  8  Wall.  168,  19  L.  Ed. 
357;  Liverpool  Ins.  Co.  v.  Massachusetts, 
10   Wall.   566,   573,   19   L-    Ed.    1029. 

79.  Paul  V.  Virginia,  8  Wall.  168,  19  L. 
Ed.  357;  New  York  Life  Ins.  Co.  v. 
Cravens,  178  U.  S.  389,  401,  44  L.  Ed. 
1116-  Liverpool  Ins.  Co.  v.  Massachusetts, 
10  Wall.  566,  19  L-  Ed.  1029;  Philadelphia 
Fire  Ass'n  v.  New  York,  119  U.  S.  HO, 
30  L.  Ed  342;  Hooper  v.  California,  155 
U.  S.  648,  39  L.  Ed.  297;  Noble  v.  Mitchell, 
164  U.  S.  367,  370,  41  L.  Ed.  472;  Hopkins 
V.  United  States,  171  U.  S.  578,  602,  43  L. 
Ed  290;  Nutting  v.  Massachusetts,  183 
U.  S.  553,  556.  46  L.   Ed.  324. 

80.  Contract  not  instrumentality  of  com- 
merce.— Hooper  v.  California,  155  U.  S. 
648,  655,  39  L-  Ed.  297;  New  York  Life 
Ins.  Co.  V.  Cravens,  178  U.  S.  389,  401,  44 
L  Ed.  1116;  Nutting  v.  Massachusetts, 
183  U  S.  553,  556,  46  L.  Ed.  324;  Noble 
V.  Mitchell,  164  U.  S-  367,  370,  41  L.  Ed. 
472.  See,  also,  Crutcher  v.  Kentucky,  141 
U.  S.  47,  35  L.  Ed.  649. 

81.  Issuing  a  policy  of  insurance  is  not 
a  transaction  of  commerce. — Paul  v.  Vir- 
ginia, 8  Wall.  168,  183,  19  L-  Ed.  357; 
Philadelphia  Fire  Ass'n  v.  New  York,  119 
U  S  110,  120.  30  L.  Ed.  342;  Pensacola 
Tel  Co.  V  Western  Union  Tel.  Co.,  96 
U  S  1,  13,  24  L.  Ed.  708;  Cooper  Mfg. 
Co.  V.  Ferguson,  113  U.  S.  727,  736,  28 
L.  Ed.  1137;  Williams  v.  Fears,  179  U.  S. 
270  277,  45  L.  Ed.  186;  Hooper  V.  Cali- 
fornia,  155   U.    S.   648,   654,   39   L.    Ed.   297. 

"These  cor'.racts  are  not  articles  of 
commerce  in  any  proper  meaning  of  the 
word.  They  are  not  subjects  of  trade  and 
barter  offered  in  the  market  as  something 
having  an  existence  and  value  independent 
of  the  parties  to  them.  They  are  not 
commodities  to  be  shipped  or  forwarded 
from  one  state  to  another,  and  then  put 
un  for  sale.  They  are  like  other  personal 
contracts  between  parties  which  are  com- 
pleted by  their  signature  and  the  transfer 
of  the  consideration."  Paul  v.  Virginia, 
8  W?11  168,  183,  19  L.  Ed.  357;  Hooper 
V    California,  155  U.  S.  648,  654,  39  L.  Ed. 


297;  Williams  v.  Fears,  179  U.  S.  270,  277, 
45   L.    Ed.   186. 

82.  Making  of  contract  incident  to  com- 
mercial intercourse. — Hooper  v.  Cali- 
fornia, 155  U.  S.  648,  655,  39  L.  Ed.  297; 
New  York  Life  Ins.  Co.  v.  Cravens,  178 
U.  S.  389,  401,  44  L.  Ed.  1116;  Nutting  v. 
Massachusetts,  183  U.  S.  553,  556,  46  L. 
Ed.    324. 

83.  Simple  contracts  of  indemnity. — 
Paul  V.  Virginia,  8  Wall.  168,  183,  19  L. 
Ed.  357;  Hooper  v.  California,  155  U.  S. 
648,  654,  39  L.  Ed.  297;  Williams  z/.  Fears, 
179   U.   S.  270,  277,   45   L.    Ed.   186. 

84.  Parties  domiciled  in  different  states. 
—Paul  V.  Virginia,  8  Wall.  168,  183,  19  L. 
Ed.  357;  Pensacola  Tel.  Co.  v.  Western 
Union  Tel.  Co.,  96  U.  S.  1,  12,  24  L.  Ed. 
708;  Hooper  v.  California,  155  U.  S.  648, 
654,   39   L.    Ed.   297. 

As  the  policies  do  not  take  efifect — are 
not  executed  contracts — ^until  delivered 
by  the  agent  to  the  assured,  they  are, 
then,  local  transactions,  and  are  governed 
by  the  local  law.  The}^  do  not  constitute 
a  part  of  the  commerce  between  the  states 
any  more  than  a  contract  for  the  purchase 
and  sale  of  goods  in  one  state  by  a  citizen 
of  another  whilst  in  the  former  would 
constitute  a  portion  of  such  commerce. 
Paul  V.  Virginia,  8  Wall.  168,  183,  19  L. 
Ed.  357;  Hooper  v.  California,  155  U.  S. 
048,  654,  39  L.  Ed.  297.  See,  also,  Phila- 
delphia Fire  Ass'n  v.  New  York,  119  U. 
S.   110,  30   L.   Ed.   342. 

85.  Foreign  insurance  company  not  en- 
gaged in  interstate  commerce. — Paul  v. 
Virginia,  8  Wall.  168,  19  L.  Ed.  357; 
Liverpool  Ins.  Co.  v.  Massachusetts,  10 
Wall.  566,  573,  19  L.  Ed.  1029;  Hooper  v. 
California,  155  U.  S.  648.  653,  39  L.  Ed. 
297;  Hopkins  v.  United  States,  171  U.  S. 
578.  602,  43  L.  Ed.  290;  Crutcher  v.  Ken- 
tucky, 141  U.  S.  47,  35  L.  Ed.  649;  Nut- 
ting 7'.  Massachusetts.  183  U.  S.  553,  46 
L.  Ed.  324;  Philadelphia  Fire  Ass'n  v. 
New  York,  119  U.  S.  110,  30  L.  Ed.  342; 
New  York  Life  Ins.  Co.  v.  Cravens,  178 
U.    S.    389,   44   L.    Ed.   1116. 

Neither  the  business  of  mutual  life  in- 
surance, fire  insurance,  or  marine  insur- 
ance nor  contracts  for  such  insurance,  is 
interstate  commerce.  New  York  Life 
Ins.  Co.  V.  Cravens,  178  U.  S.  389.  401,  44 
L.  Ed.  1116;  Paul  v.  Vircrinia.  8  Wall.  168, 
19  L.  Ed.  357;  Liverpool  Ins.  Co.  v.  Massa- 
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j.  Telegraphic  Commtmication.^^ — The  telegraph  is  an  instrument  of  com- 
merce,8T  and  intercourse  by  telegraphic  messages  and  the  business  of  telegraph 
-companies  is  commerce  itself,^**  though  differing  in  material  particulars  from 
that  portion  of  commerce  which  consists  in  the  carriage  of  persons  and  the 
transportation  and  exchange  of  commodities.^^  Therefore,  intercourse  by  tele- 
graphic messages  between  the  states  and  with  foreign  nations  is  interstate  and 
foreign  commerce  respectively.^^ 

4.  Protection  of  Commerce  Ceause— a.  When  Protection  Attaches. ^'^—T\\q 
fact  that  an  article  was  manufactured  for  exportation  to  another  state  or  to  for- 
eign nations,  or  that  the  owner  or  manufacturer  intends  to  export  the  same,  does 
not  of  itself  make  it  an  article  of  interstate  or  foreign  commerce  within  the 
protection  of  the  commerce  clause  of  the  constitution,  as  the  intent  of  the  man- 
ufacturer or  owner  cannot  determine  the  time  when  the  article  of  product  passes 
from  the  control  of  the  state  and  belongs  to  commerce,^^  fj^g  products  of  a 
state  intended  for  exportation  to  a  foreign  country  or  to  another  state  do  not 


chusetts,  10  Wall.  566,  19  L.  Ed.  1029; 
Philadelphia  Fire  Ass'n  v.  New  York,  119 
U.  S.  110,  30  L.  Ed.  342;  Hooper  v.  Cali- 
fornia, 155  U.   S.  648,  39  L.  Ed.  297. 

86.  See  post,  "Telegraph  Companies," 
[I,  A,  2,  d,  (25).  See,  generally,  the  title 
TELEGRAPHS    AND    TELEPHONES. 

87.  Nature  of  the  telegraph  and  tele- 
graphic business — Instrument  of  com- 
merce.-— Pensacola  Tel.  Co.  v.  Western 
Union  Tel.  Co.,  96  U.  S.  1,  24  L.  Ed.  708; 
Telegraph  Co.  v.  Texas,  105  U.  S.  460, 
464,  26  L.  Ed.  1067;  Ratterman  v.  Western 
Union  Tel.  Co.,  127  U.  S.  411,  425,  32  L. 
Ed.  229;  Pembina,  etc.,  Min.  &  Mill.  Co. 
V.  Pennsylvania,  125  U.  S.  181,  185,  31  L. 
Ed.  650;  McCall  v.  California,  136  U.  S. 
104,  111,  34  L.  Ed.  391;  Western  Union 
Tel.  Co.  V.  James,  162  U.  S.  650,  659,  40 
L.  Ed.  1105. 

"A  telegraph  company  occupies  the 
same  relation  to  commerce  as  a  carrier  of 
messages,  that  a  railroad  company  does 
as  a  carrier  of  goods.  Both  companies 
are  instruments  of  commerce,  and  their 
business  is  commerce  itself.  They  do 
their  transportation  in  different  ways, 
and  their  liabilities  are  in  some  respects 
different,  but  they  are  both  indispensable 
to  those  engaged  to  any  considerable  ex- 
tent in  commercial  pursuits."  Telegraph 
Co.  V.  Texas,  105  U.  S.  460,  464,  26  L.  Ed. 
1067;  Ratterman  v.  Western  Union  Tel. 
Co.,  127  U.  S.  411,  32  L.  Ed.  229;  Western 
Union  Tel.  Co.  v.  Alabama  State  Board, 
132  U.  S.  472.  475,  33  L.  Ed.  409;  Western 
Union  Tel.  Co.  v.  Pendleton,  122  U.  S. 
347.  352.  30  L-   Ed.   1187. 

88.  Telegraphic  messages  and  business 
of  companies  commerce. — Western  Union 
Tel.  Co.  V.  Pendleton,  122  U.  S.  347,  356. 
30  L.  Ed.  1187;  Telegraph  Co.  v.  Texas, 
105  U.   S.   460,  464,   26  L.    Ed.   1067. 

Commvmication  by  telegraph  is  com- 
merce, as  well  as  in  the  nature  of  postal 
service.  Leloup  v.  Mobile,  127  U.  S.  640, 
645.  32  L.  Ed.  311;  Postal  Tel.  Cable  Co. 
V.  Charleston,  153  U.  S.  692,  696,  38  L. 
Ed.    871. 

89.  Difference  between  telegraphic  in- 
tercourse and  other  commerce. — Tt  di<^- 
iers   not   only  in   the     subjects     which      it 


transmits,  but  in  the  means  of  transmis- 
sion. Other  commerce  deals  only  with 
persons,  or  with  visible  and  tangible 
things.  But  the  telegraph  transports 
nothing  visible  and  tangible;  it  carries 
only  ideas,  wishes,  orders,  and  intelli- 
gence. Other  commerce  requires  the 
constant  attention  and  supervision  of  the 
carrier  for  the  safety  of  the  persons  and 
property  carried.  The  message  of  the 
telegraph  passes  at  once  beyond  the  con- 
trol of  the  sender,  and  reaches  the  ofifice 
to  which  it  is  sent  instantaneously.  West- 
ern Union  Tel.  Co.  v.  Pendleton,  122  U. 
S.  347,  356,  30  L.   Ed.   1187. 

90.  Telegraphic  intercourse  between 
states,  etc.— Telegraph  Co.  v.  Texas,  105 
U.  S.  460,  464,  26  L.  Ed.  1067;  Western 
Union  Tel.  Co.  v.  Pendleton,  122  U.  S. 
347,  356,  30  L.  Ed.  1187;  Pensacola  Tel. 
Co.  V.  Western  Union  Tel.  Co.,  96  U.  S. 
1,  24  L.  Ed.  708;  Leloup  v.  Mobile,  127  U. 
S.  640,  645,  32  L.  Ed.  311;  Postal  Tel. 
Cable  Co.  v.  Charleston,  153  U.  S.  692, 
696,   38   L.    Ed.    871. 

Telegraph  lines,  when  extending 
through  different  states,  are  instruments 
of  commerce  which  are  protected  by  the 
commerce  clause  of  the  constitution,  and 
messages  passing  over  such  lines  from  one 
state  to  another  constitute  a  portion  of 
commerce  itself.  Western  Union  Tel.  Co. 
V.  James,  162  U.  S.  650,  654,  40  L.  Ed. 
110.1 

91.  When  protection  attaches. — See  ante, 
"Production  and  Manufacture,"  L  A,  3,  c; 
post,    "Power    of    Congress."    TT,    A,    1. 

92.  Time  when  state  pov/er  ceases  not 
determined  by  mere  intent  to  exoort.— 
Coe  V.  Errol,  116  U.  S.  517,  29  L.  Ed.  715; 
Kidd  V.  Pearson,  128  U.  S.  1,  25.  32  L.  Ed. 
346;  United  States  v.  Knieht  Co..  156  U. 
S.  1,  13.  39  L.  Ed.  325;  United  States  7'. 
Trans-Missouri  Freight  Ass'n,  166  U.  S. 
290,  325.  41  L.  Ed.  1007;  Tnrnin  v.  Bur- 
gess, 117  U.  S.  504,  506,  29  L.  Ed.  988; 
Addvston  Pipe,  etc.,  Co.  v.  United  States, 
175  U.  S.  211,  239,  44  L.  Ed.  136.  See, 
also.  Veazie  v.  Moor,  14  How.  568,  573.  14 
L.    Ed.   545. 

The  owner's  state  of  mind  in  relation 
to    goods,    that    is,    his    intent    to    export 
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cease  to  be  part  of  the  general  raass  of  property  in  the  state,  subject  as  such^ 
to  its  jurisdiction  and  control,  and  begin  to  be  governed  and  protected  by  the 
national  law  of  commercial  regulation,  until  they  commence  their  final  move- 
ment for  transportation  from  the  state  of  their  origin  to  the  state  or  country 
of  their  destination,  and  this  final  movement  begins  only  when  they  have  been 
actually  started  in  the  cause  of  transportation  to  another  state  or  country,  or 
delivered  to  a  common  carrier  for  such  transportation. 9?  The  carrying  of  prod- 
ucts to  and  depositing  them  at  a  depot  or  place  of  shipment  where  the  journey 
to  another  state  or  foreign  country  is  to  commence,  is  no  part  of  that  journey, 
and  such  products  are  not  yet  exports,  nor  are  they  in  the  process  of  exporta- 
tion. That  is  all  preliminary  work  performed  for  the  purpose  of  putting  the 
property  in  a  state  of  preparation  and  readiness  for  transportation.^-*  Articles 
intended  for  exportation,  even  before  the  commencement  of  their  final  move- 
ment to  another  state  or  country,  are  protected  by  the  commerce  clause  of  the 
constitution,  to  the  extent  that  the  state  cannot  discriminate  against  them  by 
imposing   any   burdens   upon   them   by   reason  or  because   of   such   exportation, 


them,  and  his  partial  preparation  to  do 
so,  do  not  exempt  them  from  taxation  by 
the  state  in  which  they  are  situated.  Coe 
V.  Errol,  116  U.  S.  517,  524,  29  L.  Ed.  715; 
Diamond  Match  Co.  v.  Ontonagon,  188 
U.  S.  82,  94,  47  L.  Ed.  394;  United  States 
V.  Knight  Co.,  156  U.  S.  1,  13,  39  L.  Ed. 
325.  See,  also,  Kidd  v.  Pearson,  128  U. 
S.   1,  25,  32  L.   Ed.  346. 

"It  seems  to  us  untenable  to  hold  that 
a  crop  or  herd  is  exempt  from  taxation 
merely  because  it  is,  by  its  owner,  intended 
for  exportation.  If  such  were  the  rule  in 
many  states  there  would  be  nothing  but 
the  lands  and  real  estate  to  bear  the 
taxes.  Some  of  the  Western  states  pro- 
duce very  little  except  wheat  and  corn, 
most  of  which  is  intended  for  export;  and 
so  of  cotton  in  the  Southern  states.  Cer- 
tainly, as  long  as  these  products  are  on 
the  lands  which  produce  them,  they  are 
part  of  the  general  property  of  the  state." 
Coe  V.  Errol,  116  U.  S.  517,  527,  29  L.  Ed. 
715;  Diamond  Match  Co.  v.  Ontonagon, 
188  U.  S.  82,  95,  47  L-  Ed.  394.  See  post, 
"State  Taxation,"   III. 

93.  State  power  ceases  upon  actual  ship- 
ment or  delivery  to  common  carrier. — Coe 
V.  Errol,  116  U.  S.  517,  519,  29  L.  Ed.  715; 
Kidd  V.  Pearson,  128  U.  S.  1,  25,  32  L.  Ed. 
346;  Turpin  v.  Burgess,  117  U.  S.  504,  506, 
29  L.  Ed.  988;  Lehigh  Valley  R.  Co.  v. 
Pennsylvania,  145  U.  S.  192,  202,  36  L.  Ed. 
672;  United  States  v.  Knight  Co.,  156  U. 
S.  1,  13,  14,  39  L.  Ed.  325;  Diamond 
Match  Co.  V.  Ontonagon,  188  U.  S.  82,  92, 
94,  95,  47  L.  Ed.  394;  Pennsylvania  R.  Co. 
V.  Knight,  192  U.  S.  21,  27,  48  L.  Ed.  325. 
In  Coe  V.  Errol,  116  U.  S.  517,  528,  29 
L.  Ed.  715,  the  court  said:  "It  is  true,  it 
was  said  in  the  case  of  The  Daniel  Ball, 
10  Wall.  557,  565,  19  L.  Ed.  999:  'When- 
ever a  commodity  has  begun  to  move  as 
an  article  of  trade  from  one  state  to  an- 
other, commerce  in  that  commodity  be- 
tween the  states  has  commenced.'  But 
this  movement  does  not  begin  until  the 
articles  have  been  shipped  or  started  for 
transportation  from  one  state  to  the 
other.     The  carriage  of  them  in  carts  or 


other  vehicles,  or  even  floating  them  to 
the  depot  where  the  journey  is  to  com- 
mence is  no  part  of  that  journey."  Kidd 
V.  Pearson,  128  U.  S.  1,  25,  32  L.  Ed.  346; 
Diamond  Match  Co.  v.  Ontonagon,  188  U. 
S.  82,  47  L.  Ed.  394;  Norfolk,  etc.,  R.  Co. 
z\  Pennsylvania,  136  U.  S.  114,  119.  34  L- 
Ed.  394;  Pennsylvania  R.  Co.  v.  Knight, 
192  U.   S.   21,  27,   48    L.   Ed.   325. 

Goods  (logs)  intended  for  exportation 
to  another  state  are  liable  to  taxation  as 
part  of  the  general  mass  of  property  of 
the  state  of  their  origin  until  actually 
started  in  course  of  transportation  to  the 
state  of  their  destination,  or  delivered  to 
a  common  carrier  for  that  purpose,  pro- 
vided they  are  taxed  in  the  usual  way  in 
which  such  property  is  taxed,  and  not 
taxed  by  reason  or  because  of  such  ex- 
portation, or  intended  exportation.  Coe 
V.  Errol,  116  U.  S.  517,  29  L.  Ed.  715.  See, 
also,  Turpin  v.  Burgess,  117  U.  S.  504,. 
506.  29  L.  Ed.  988;  Lehieh  Valley  R.  Co. 
V.  Pennsylvania,  145  U.  S.  192,  202,  36  L. 
Ed.  672. 

"In  further  specialization  of  these 
propositions  we  may  say  that  the  cases 
establish  that  there  may  be  an  interior 
movement  of  property  which  does  not 
constitute  interstate  commerce,  though 
property  come  from  or  be  destined  to  an- 
other state.  In  the  one  case,  though  it 
have  not  reached  its  place  of  disembarka- 
tion or  deliverv,  it  mav  be  taxed.  Browrt 
V.  Houston,  114  U.  S.  622,  29  L.  Ed.  257. 
In  the  other  case,  until  it  be  shipped  or 
started  on  its  final  journey,  it  may  be- 
taxed.  Coe  v.  Errol.  116  U.  S.  517,  29  L. 
Ed.  715."  Diamond  Match  Co.  v.  On- 
tonagon. 188  U.  S.  82,  96,  47  L.  Ed.  394. 
See    post,    "State    Taxation,"    III. 

94.  Carriage  to  and  deposit  at  depot 
mere  preparation  for  exportation. — Coe  v. 
Errol.  116  U.  S.  517,  29  L.  Ed.  715;  Tur- 
pin V.  Bureess,  117  U.  S.  504,  506,  29  L. 
Ed.  988;  Kidd  v.  Pearson,  128  U.  S.  1, 
25,  32  L.  Ed.  346;  Lehigh  Valley  R.  Co. 
V.  Pennsylvania,  145  U.  S-  192,  202,  36  L. 
Ed.   672. 

Certain    logs    cut    at    a    place    in    New 
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or  intended  exportation,  but  such  articles  are  subject  to  the  ordinary  state 
burdens  the  same  as  other  property  of  the  state. ^^ 

b.  When  Protection  Ceases. — See  the  title  Taxation  for  treatment  of  a  sim- 
ilar question  arising  under  the  provision  of  the  constitution  prohibiting  the  states 
from  laying  any  duties  on  imports  or  exports  without  the  consent  of  congress. 
And  see  post,  "State  Taxation,"  III. 

(1)  In  General. — An  article  transported  from  one  state  to  another,  or  from 
a  foreign  country  to  the  United  States,  does  not  cease  to  be  an  article  of  in- 
terstate and  foreign  commerce  so  as  to  become  subject  to  state  legislation  until 
it  has  become  commingled  or  incorporated  with  the  common  mass  of  property 
in  the  state  or  country. ^^  The  commercial  power  of  the  federal  government 
over  a  commodity  continues  until  the  commodity  has  ceased  to  be  the  subject 
of  discriminating  legislation  in  any  state  by  reason  of  its  foreign  character,  and 
this  power  protects  it  after  it  has  entered  the  state  from  any  burdens  imposed 
by  reason  of  its  foreign  origin.^"  Incorporation  of  an  article  of  foreign  or 
interstate  commerce  with  the  mass  of  property  of  a  state  does  not  take  place^ 
so  as  to  subject  it  to  state  laws,  the  moment  it  reaches  the  state  line,  but  such 
article  is  protected  by  the  commerce  clause  from  the  operation  of  state  laws 
from  the  moment  of  shipment  whilst  in  transit  and  until  the  completion  of 
the  transportation  by  arrival  at  the  point  of  destination  and  delivery  there  to 
the  consignee. ^^  A  state  does  not  possess  the  power  of  stopping  interstate 
shipments  at  the  state  line  by  breaking  their  continuity  and  intercepting  their 


Hampshire  had  been  hauled  to  the  town 
of  Errol  on  the  Androscoggin  River,  in 
that  state,  for  the  purpose  of  transporta- 
tion beyond  the  limits  of  that  state  to 
Lewiston,  Maine;  and  were  held  at  Errol 
for  a  convenient  opportunity  for  such 
transportation.  The  selectmen  of  the 
town  assessed  on  the  logs  state,  county, 
town,  and  school  taxes;  and  the  question 
before  the  court  was  whether  these  logs 
were  liable  to  be  taxed  like  other  prop- 
erty in  the  state  of  New  Hampshire.  The 
court  held  them  to  be  so  liable.  Coe  v. 
Errol,  116  U.  S.  517,  29  L.  Ed.  715.  See, 
also,  Kidd  v.  Pearson,  128  U.  S.  1,  25,  32 
L.  Ed.  346;  Lehigh  Valley  R.  Co.  v. 
Pennsylvania,  145  U.  S.  192,  202,  36  L. 
Ed.  672;  United  States  v.  Knight  Co.,  156 
U.  S.  1,  39  L.  Ed.  325.  See  post,  "State 
Taxation,"   III. 

95.  State  cannot  impose  burdens  by 
reason  of  intended  exportation. — Coe  v. 
Errol,  116  U.  S.  517,  29  L-  Ed.  715;  Tur- 
pin  V.  Burgess,  117  U.  S.  504.  506,  29  L. 
Ed.  988.  See,  also,  Kidd  v.  Pearson,  128 
U.  S.  1,  25,  32  L.  Ed.  346. 

96.  When  protection  of  commerce 
clause  ceases — In  general. —  Gibbons  v. 
Ogden,  9  Wheat.  1,  6  L-  Ed.  23;  Brown  v. 
Maryland,  12  Wheat.  419,  437,  6  L.  Ed. 
678;  Leisy  v.  Hardin,  135  U.  S.  100,  34  L. 
Ed.  128;  Rhodes  v.  Iowa,  170  U.  S.  412, 
42  L.  Ed.  1088;  Welton  v.  Missouri,  91 
U.  S.  275,  281,  23  L.  Ed.  347;  Coe  v.  Errol, 
116  U.  S.  517.  526,  29  L.  Ed.  715;  Waring 
V.  The  Mayor,  8  Wall.  110,  19  L-  Ed.  342; 
Pervear  v.  Commonwealth,  5  Wall.  475, 
478,  479,  18  L.  Ed.  608;  Low  v.  Austin,  13 
Wall.  29,  20  L.  Ed.  517;  State  Tax  on 
Railway  Gross  Receipts,  15  Wall.  284, 
295,  21  L-  Ed.  164;  Tiernan  v.  Rinker, 
102  U.  S.  123,  127,  26  L-   Ed.  103. 


The  power  which  insures  uniformity  of 
commercial  regulation  must  cover  the 
property  which  is  transported  as  an  ar- 
ticle of  commerce  from  hostile  or  inter- 
fering legislation,  until  it  has  mingled 
with  and  become  a  part  of  the  general 
property  of  the  country,  and  subjected 
like  it  to  similar  protection,  and  to  no 
greater  burdens.  If,  at  any  time  before 
it  has  thus  become  incorporated  into  the 
mass  of  property  of  the  state  or  nation, 
it  can  be  subjected  to  any  restrictions  by 
state  legislation,  the  object  of  investing 
the  control  in  congress  may  be  entirely 
defeated.  Welton  v.  Missouri,  91  U.  S. 
275,  281,  23  L.  Ed.  347;  Tiernan  v.  Rinker, 
102  U.  S.   123,  127,  26  L-   Ed.  103. 

97.  Discriminating  legislation. — Wel- 
ton V.  Missouri,  91  U.  S.  275,  23  L.  Ed. 
347;  Tiernan  v.  Rinker,  102  U.  S.  123,  126,. 
26  L.  Ed.  103;  Machine  Co.  v.  Gage,  100 
U.  S.  676,  25  L.  Ed.  754.  See  post,  "Dis- 
crimination," II,  A,  2,  d,   (3). 

Therefore  a  state  cannot  require  a  li- 
cense tax  for  the  sale  of  goods  within  its 
limits  which  are  the  growth,  product,  or 
manufacture  of  other  states  or  countries,, 
when  it  does  not  require  such  a  tax  for 
the  sale  of  goods  which  are  the  growth, 
product,  or  manufacture  of  the  state. 
Welton  V.  Missouri,  91  U.  S.  275,  281,  23 
L.  Ed.  347;  Tiernan  v.  Rinker,  102  U.  S. 
123,   127,  26   L.    Ed.   103. 

98.  Article  retains  interstate  character 
during  entire  transportation.— Bowman  v. 
Chicago,  etc.,  R.  Co.,  125  U.  S.  465,  31  L. 
Ed.  700;  Rhodes  v.  Iowa,  170  U.  S.  412, 
415,  420,  42  L.  Ed.  1088;  Vance  v.  Vander- 
cook  Co.,  No.  1,  170  U.  S.  438,  451,  42  L. 
Ed.  1100;  Scott  V.  Donald,  165  U.  S.  58,. 
41  L.  Ed.  632;  Leisy  v.  Hardin,  135  U.  S. 
100,   34   L.    Ed.   128. 
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course  from  the  point  of  origin' to  the  point  of  consummation.^^ 

(2)  Original  Packages — (a)  In  General. — The  general  rule  is  that  as  long  as 
an  article  imported  remains  in  the  hands  of  the  importer  in  the  original  and 
unbroken  package  in  which  it  was  imported,  it  is  protected  by  the  commerce 
-clause  of  the  constitution  from  the  interference  of  state  laws,  and  that  it  is 
only  when  the  original  package  has  been  sold  by  the  importer  or  has  been 
broken  up  by  him  or  has  otherwise  become  mixed  with  the  common  mass  of 
property  in  the  state,  that  it  becomes  subject  to  state  legislation.^ 

(b)  Right  to  Sell  in  Original  Package. — Where  goods  are  transported  from 
one  state  to  another  or  from  a  foreign  country  into  the  United  States,  interstate 
or  foreign  commerce  in  such  goods  is  not  completely  terminated,  and  they  are 
protected  by  the  commerce  clause,  until  after  their  sale  at  the  point  of  desti- 
nation in  the  original  packages,^  in  the  absence  of  congressional  legislation 
permitting  state  laws  to  attach  prior  to  such  sale.^  The  right  to  import  lawful 
articles  of  commerce  from  foreign  countries  into  the  United  States  or  from 
one  state  into  another  free  from  state  interference  or  regulation,*  includes,  by 
necessary  implication,  the  right  of  the  importer  to  sell  the  goods  imported  in 
the  original  and  unbroken  packages  at  the  place  where  the  importation  termi- 
nates, although  to  do  so  may  be  contrary  to  state  lavvs.^  The  \ery  purpose 
and  motive  of  that  branch  of  commerce  which  consists  in  transportation  is  that 


99.  State  cannot  intercept  shipments  at 
state  line.— Rhodes  v.  Iowa,  170  U.  S.  413, 
419,  42  ly.  Ed.  1088;  Bowman  v.  Chicago, 
-etc.,  R.   Co.,  125  U.  S.  465,  31   L.   Ed.   700. 

1.  Original  packages — In  general. — 
Brown  v.  Maryland,  12  Wheat.  419,  6  L. 
Ed.  678;  Waring  v.  The  Mayor,  8  Wall. 
110,  19  L.  Ed.  342;  Low  v.  Austin,  13  Wall. 
29,  33,  20  L.  Ed.  517;  Pervear  v.  Common- 
wealth, 5  Wall.  475,  479,  18  L.  Ed.  608; 
Coe  V.  Errol,  116  U.  S.  517,  526,  537,  29 
L.  Ed.  715;  State  Tax  on  Railway  Gross 
Receipts,  15  Wall.  284,  21  L.  Ed.  164;  Na- 
than V.  Louisiana,  8  How.  73,  12  L.  Ed. 
«93;  Cook  V.  Pennsylvania,  97  U.  S.  566,  24 
L.  Ed.  1015;  Machine  Co.  v.  Gage,  100  U. 
S.  676,  677,  25  L-  Ed.  754;  Welton  v.  Mis- 
souri, 91  U.  S.  275.  281,  23  L-  Ed.  347; 
New  York  City  v.  Miln,  11  Pet.  102,  9  L. 
Ed.  648;  Brown  v.  Houston,  114  U.  S.  622, 
29  L.  Ed.  257;  Leisy  v.  Hardin,  135  U.  S. 
100,  34  L.  Ed.  128;  Lyng  v.  Michigan,  135 
U.  S.  161,  34  L.  Ed.  150;  In  re  Rahrer,  140 
U.  S.  545,  35  L.  Ed.  572;  Norfolk,  etc.,  R. 
Co.  V.  Sims,  191  U.  S.  441,  449,  48  L.  Ed. 
254;  Brennan  v.  Titusville,  153  U.  S.  289, 
38  L.  Ed.  719;  Emert  v.  Missouri,  156  U. 
S.  296,  39  L.  Ed.  430;  May  V.  New  Or- 
leans, 178  U.  S.  496,  44  L.  Ed.  1165;  Aus- 
tin V.  Tennessee,  179  U.  S.  343,  45  _L.  Ed. 
224;  Schollenberger  v.  Pennsylvania,  171 
U.  S.  1,  43  L.   Ed.  49. 

2.  Article  retains  interstate  character 
imtil  sale  in  original  packasje. — Leisv  v. 
Hardin,  135  U.  S.  100,  34  L.  Ed.  128;  Lyng 
7'  Michigan,  135  U.  S.  161,  34  L.  Ed.  150; 
Rhodes  v.  Iowa.  170  U.  S.  413,  42  L.  Ed. 
1088;  American  Steel,  etc.,  Co.  v.  Speed, 
193  U.   S.   500,  523,  48  L.   Ed.   538. 

8.  Act  of  conscress  permitting  state 
laws  to  attach  prior  to  sale. — .\s  to  the 
act  of  congress  of  August  8,  1890,  c.  758, 
26  Stat.  313,  commonly  known  as  the 
W^ilson  law,  permitting  state  laws  to  at- 
tach to  interstate  shipments   of  intoxicat- 


ing liquors,  after  delivery  to  consignee, 
but  before  sale  in  the  original  package, 
see  post,  "Intoxicating  Liquors,"  IL  A, 
2,  d,  (17). 

4.  Right  to  import  free  from  state  in- 
terference.— See  post,  "Exclusion  of  Im- 
ports," II,  A,  2,  d,  (8),  (a). 

5.  Bowman  v.  Chicago,  etc.,  R.  Co.,  125 
\l.  S.  465,  499,  31  L-  Ed.  700;  Leisy  v.  Har- 
din, 135  U.  S.  100,  124,  34  L.  Ed.  128; 
Lyng  V.  Michigan,  135  U.  S.  161,  166,  34 
L.  Ed.  150;  In  re  Rahrer,  140  U.  S.  545, 
559,  35  L.  Ed.  572;  Rhodes  v.  Iowa,  170 
U.  S.  412,  416,  417,  42  L.  Ed.  1088;  Vance 
V.  Vandercook  Co.,  No.  1,  170  U.  S.  438, 
446,  42  L.  Ed.  1100;  Schollenberger  v. 
Pennsylvania,  171  U.  S.  1,  43  L.  Ed.  49; 
Bfown  V.  Maryland,  12  Wheat.  419,  6  L. 
Ed.  678;  Cook  v.  Pennsylvania,  97  U.  S. 
566.  24  L.  Ed.  1015;  New  York  City  v. 
Miln,  11  Pet.  102,  9  L.  Ed.  648;  American 
Steel,  etc.,  Co.  v.  Speed,  192  U.  S.  500, 
522,  48  L.  Ed.  538;  Low  v.  Austin,  13 
Wall.  29,  33,  20  L.  Ed.  517. 

The  power  to  ship  merchandise  from 
one  state  into  another  carries  with  it,  as 
an  incident,  the  right  in  the  receiver  of 
the  goods  to  sell  them  in  the  original 
packages,  any  state  regulation  to  the  con- 
trary notwithstanding;  that  is  to  say,  that 
the  goods  received  by  interstate  com- 
merce remain  under  the  shelter  of  the  in- 
terstate commerce  clause  of  the  constitu- 
tion, until  by  a  sale  in  the  original  pack- 
age they  have  been  commingled  with  the 
general  mass  of  property  in  the  state. 
Vance  v.  Vandercook  Co..  No.  1,  170  U. 
S.   438,   444,   42   L.    Ed.   1100. 

"The  laws  of  Iowa  under  consideration 
in  Bowman  v.  Chicago,  etc.,  R.  Co.,  125 
IT.  S.  465.  31  L.  Ed.  700,  and  Leisv  v.  Har- 
din, 135  U.  S.  100,  34  L.  Ed.  128,  were 
enacted  in  the  exercise  of  the  police  power 
of  the  state,  and  not  at  all  as  regulations 
of    commerce    with    foreign     nations      and 
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other  and  consequent  act  of  commerce  which  consists  in  the  sale  and  exchange 
of  the  commodities  transported.^^  As  a  state  cannot  prevent  the  importation  of 
a  lawful  article  of  commerce  or  prohibit  its  sale  by  the  importer  in  the  original 
package  in  which  it  was  imported,  so  it  cannot  impose  any  conditions  upon  the 
right  to  sell,  as  for  example,  by  requiring  a  license  to  be  taken  out  to  sell  im- 
ported goods  while  remaining  in  the  original  packages^  However,  it  has  been 
held  that  when  goods  transported  from  one  state  into  another  arrive  at  their 
destination  or  come  to  rest  in  the  latter  state,  they  may  be  taxed  by  the  state, 
if  taxed  like  other  property  situated  in  the  state  is  taxed,  even  while  remaining- 
in  the  original  packages  and  unsold.^  The  importer  may  sell  the  original  pack"^ 
ages  personally  or  he  may  employ  an  agent  to  sell  them  for  him.^  The  right 
of   the    importer   to    sell   cannot   depend   upon   whether   the   original   packa^-e   is 


among  the  states,  but  as  they  inhibited 
the  receipt  of  an  imported  commodity,  or 
its  disposition  before  it  had  ceased  to  be- 
come an  article  of  trade  between  one  state 
and  another,  or  another  country  and  this, 
they  amounted  in  effect  to  a  regulation 
of  such  commerce.  Hence,  it  was  held 
that  inasmuch  as  interstate  commerce, 
consisting  in  the  transportation,  pur- 
chase, sale  and  exchange  of  commodities, 
is  national  in  its  character  and  must  be 
governed  by  a  uniform  system,  so  long 
as  cong/ess  did  not  pass  any  law  to  regu- 
late it  specifically,  or  in  such  way  as  to 
allow  the  laws  of  the  state  to  operate 
upon  it,  congress  thereby  indicated  its 
will  that  such  commerce  should  be  free 
and  untrammelled,  and  therefore  that  the 
laws  of  Iowa,  referred  to.  were  inopera- 
tive, in  so  far  as  they  amounted  to  regula- 
tions of  foreign  or  interstate  commerce, 
in  inhibiting  the  reception  of  such  ar- 
ticles within  the  state,  or  their  sale  upon 
arrival,  in  the  form  in  which  they  were 
imported  there  from  a  foreign  country  or 
another  state.  It  followed  as  a  corollary, 
that  when  congress  acted  at  all,  the  re- 
sult of  its  action  must  be  to  operate  as  a 
restraint  upon  that  perfect  freedom  which 
its  silence  insured."  In  re  Rahrer,  140  U. 
S.  54.5.  559,  ?,5  L.  Ed.  572.  See  post,  "In- 
toxicating Liquors."  II,  A,  2,  d,  (17); 
^'Oleomargarine."   II,  A,  2,  d,   (20). 

6.  Sale  object  of  transportation. — 
Rhodes  v.  Iowa,  170  U.  S.  412,  416,  42  L- 
Ed.  1088;  Bowman  v.  Chicago,  etc.,  R. 
Co.,  125  U.  S.  465,  499,  500,  3l'L.  Ed.  700; 
Brown  V.  IMaryland,  12  Wheat.  419,  6 
L.    Ed.   678. 

Sale  is  the  object  of  all  importation  of 
goods.  Therefore  the  power  to  allow 
importation,  implies  the  power  to  au- 
thorize the  sale  of  the  thing  imported. 
New  York  City  v.  Miln,  11  Pet.  102.  13.5, 
9  L.  Ed.  648;  Brown  V.  Maryland,  12 
Wheat.  419,  6  L.  Ed.  678;  Low  7'.  Austin, 
13  Wall.  29,  33,  20  L.  Ed.  517;  Warine  v. 
The  Mayor.  8  Wall.  110.  122,  19  L.  Ed. 
342;  Schollenbereer  v.  Pennsylvania,  171 
U.  S.  1,  21.  43  L.'  Ed.  49. 

7.  Requiring  license  to  sell  in  original 
packages. — Brown  v.  Maryland,  12  Wheat. 
419.  444.  6  L.  Ed.  678;  Low  v.  Austin.  13 
Wall.  29,  33.  20  L.  Ed.  517;  Warincr  v.  The 
Mayor,    8    Wall.    110,    122.    19    L.    Ed.    342; 


New  York  City  v.  Miln,  11  Pet.  102,  134, 
9  L.  Ed.  648;  Machine  Co.  v.  Gage,  100 
U.  S.  676,  677,  25  L.  Ed.  754;  Pervear  v. 
Commonwealth,  5  Wall.  475,  478,  18  L. 
Ed.  608;  Emert  v.  Missouri,  156  U.  S. 
296,  312,  39  L.  Ed.  430;  Almy  v.  Cali- 
fornia, 24  How.  169,  173,  16  L-  Ed.  644; 
Welton  V.  Missouri,  91  U.  S.  275,  281,  23 
L.  Ed.  347;  Coe  v.  Errol,  116  U.  S.  517, 
526,  29  L.  Ed.  715.  But  see  Woodrufif  v. 
Parham,  8  Wall.  123,  19  L.  Ed.  382.  See 
post,  "In  General,"  III,  B,  2,  j,  (2),  (b), 
bb,   (aa),  bbb,  (aaa). 

For  treatment  of  the  constitutional  pro- 
vision prohibiting  the  states  from  laying 
any  duties  on  imports  from  foreign  coun- 
tries, see  the  title  TAXATION. 

8.  Imposing  pronerty  tax  upon  goods 
imported  from  one  state  into  another. — 
See  post,  "In  General,"  III,  B,  2,  j,  (2), 
(b),  bb,   (aa),  bbb,   (aaa). 

9.  Importer  may  sell  through  agent. — 
Schollenberger  v.  Pennsylyania,  171  U.  S. 
1,  24,  43  L.  Ed.  49;  Lyng  v.  Michigan,  135 
U.  S.  161,  167,  34  L.  Ed.  150.  See,  also. 
Austin  V.  Tennessee,  179  U.  S.  343,  344, 
45   L.    Ed.   224. 

If  the  importer  could  not  sell  through 
an  agent,  his  right  to  sell  would  be  sub- 
stantially valueless,  for  it  cannot  be  sup- 
posed that  he  would  be  personally  en- 
gaged in  the  sale  of  eyery  original  pack- 
age sent  to  the  different  states  in  the 
Union.  Schollenberger  v.  Pennsylvania. 
171  U.  S.  1_.  24,  43  L.  Ed.  49. 

A  tax  laid  by  a  state  on  the  amount  of 
sales  of  goods  made  by  an  auctioneer  is 
a  tax  on  the  goods  so  sold,  and  when 
applied  to  imported  goods  in  the  original 
packages,  by  him  sold  for  the  importer, 
before  they  have  become  incorporated 
into  the  general  property  of  the  country, 
i=;  void  as  bein.sr  a  regulation  of  commerce. 
Conk  V.  Pennsylvania,  97  U.  S.  566,  573,  24 
L.   Ed.   1015. 

But  see  Hopkins  v.  United  States.  171 
U.  S._  578,  595,  43  L.  Ed.  290.  in  which  it 
is  said:  "In  Brown  v.  Maryland,  12 
Wheat.  419.  6  L.  Ed.  678,  Chief  Justice 
Marshall,  while  maintaining  the  right  of 
an  importer  to  sell  his  article  in  the  orig- 
inal package,  free  from  any  tax,  recog- 
nized the  distinction  between  the  im- 
Dorter  selling  the  article  himself  and 
employing  an  auctioneer  to  do  it  for  him. 
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suitable  for  retail  trade  or  not.  His  right  to  sell  is  the  same,  whether  to  con- 
sumers or  to  wholesale  dealers  in  the  article,  provided  he  sells  in  the  original 
packages. ^*^  The  right  of  sale  free  from  state  laws  does  not  extend  beyond 
the  first  sale  by  the  importer  after  the  arrival  of  the  goods  within  the  state,^^ 
as  when  merchandise  is  once  sold  by  the  importer  in  the  original  package,  it 
loses  its  character  as  an  import  and  becomes  mixed  with  the  property  in  the 
state,  and  is  subject  to  state  legislation. ^^ 

(c)  Taxation.—See  post,  "In  General,"  III,  B.  2.  j,  (2),  (b).  bb,  (aa). 
bbb,   (aaa), 

(d)  IViiat  ConstiUites  Original  Package. — The  term  original  package  is  not 
defined  by  any  statute.^^  The  whole  law  upon  the  subject  of  original  packages 
is  based  upon  the  decision  of  the  court  in  Brown  v.  Maryland,"  in  which  a 
statute  of  Maryland,  requiring  all  importers  of  foreign  articles,  enumerated  in- 
the  statute,  by  bale  or  package,  and  other  persons  selling  the  same  by  whole- 
sale, bale  or  package,  hogshead,  barrel  or  tierce,  to  take  out  a  license,  was  held 
to  be  repugnant  to  that  provision  of  the  constitution  forbidding  states  from 
laying  a  duty  upon  imports,  as  well  as  to  that  declaring  that  congress  should 
have  power  to  regulate  commerce  with  foreign  nations. ^^  The  term  is  simply  a 
convenient  form  of  expression  adopted  by  Chief  Justice  Marshall  in  the  case 
above  referred  to,  to  indicate  that  a  license  tax  could  not  be  exacted  of  an 
importer  of  goods  from  a  foreign  country,  as  a  condition  of  his  right  to  sell 
such  goods  in  the  original  form  or  package  in  which  they  were  imported. ^^  In 
the  changed  and  changing  conditions  of  commerce  between  the  states,  packages 
in  which  shipments  may  be  made  from  one  state  to  another  may  be  smaller 
than  those  bales,  hogsheads,  barrels  or  tierces,  to  which  the  term  was  originally 
applied  by  Chief  Justice  Marshall,  but  whatever  the  form  or  size  employed 
there  must  be  a  recognition  of  the  fact  that  the  transaction  is  a  bona  fide  one. 
and  that  the  usual  methods  of  interstate  shipment  have  not  been  departed  from 
for  the  purpose  of  evading  the  police   laws  of  the  states.^"      While  it  may  be 


and  he  said  that  in  the  latter  case  the  im- 
porter could  not  object  to  paying  for  such 
services  as  for  any  other,  and  that  the 
right  to  sell  might  very  well  be  annexed 
to  importation  without  annexing  to  it  also 
the  privilege  of  using  auctioneers,  and 
thus  to  make  the  sale  in  a  peculiar  way. 
In  such  case  a  tax  upon  the  auctioneer's 
license  would  be  valid.  The  same  view  is 
enforced  in  Emert  v.  Missouri,  156  U.  S. 
296.  39  L.  Ed.  430."  See  ante,  "Purchase 
and  Sale  of  Goods."  I,  A,  3,  d.  And  post, 
'"State  Taxation,"   ITT. 

10.  Package  may  be  suitable  for  either 
retail  or  wholesale  trade. — Schollenberger 
V.  Pennsvlvania,  171  U.  S.  1,  24,  43  L. 
Ed.   49. 

11.  Right  of  sale  does  not  extend  be- 
yond first  sale  by  importer. — Schollen- 
berger 7'.  Pennsylvania,  171  U.  S.  1,  24,  43 
L.  Ed.  49.  See,  also.  Warinc  z\  The 
Mayor,  8  Wall.   110,  122.  19   L-   Ed.   342. 

12.  Brown  v.  INIarvland.  12  Wheat.  419, 
6  L.  Ed.  678;  Waring  v.  The  Mayor,  8 
Wall.  110,  122.  19  L.  Ed.  342;  Pervear  v. 
Commonwealth,  5  Wall.  475,  479,  18  L. 
Ed.  608;  Welton  v.  Missouri,  91  U.  S.  275, 
23  L.  Ed.  347;  Leisy  v.  Hardin,  135  U.  S. 
100,  34  L.   Ed.   128. 

13.  Term  not  defined  by  statute. — 
Cook  f.  Marshal]  County,  196  U.  S.  261, 
270.    49    L.    Ed.    471. 

14.  Brown  v.  Maryland,  12  Wheat. 
419,  6  L.   Ed.   678. 


15.  Austin  V.  Tennessee,  179  U.  S.  343,. 
350,    45    L.    Ed.   224. 

16.  Cook  V.  Marshall  County,  196  U.  S. 
261,   270,   49   L.    Ed.   471. 

17.  Cook  V.  Marshall  County,  196  U.  S. 
261,  270,  49   L.   Ed.   471. 

In  delivering  the  opinion  of  the  court 
in  Brown  v.  Maryland,  12  Wheat.  419,  6 
L.  Ed.  678,  Mr.  Chief  Justice  Marshall 
observed:  "It  is  sufficient  for  the  present 
to  say,  generally  that  when  the  importer 
has  so  acted  upon  the  thing  imported,  that 
it  has  become  incorporated  and  mixed  up 
with  the  mass  of  property  in  the  country, 
it  has  perhaps  lost  its  distinctive  char- 
acter as  an  import,  and  has  become  sub- 
ject to  the  taxing  power  of  the  state;  but 
while  remaining  the  property  of  the  im- 
porter, in  his  warehouse,  in  the  original 
form  or  package  in  which  it  was  im- 
ported, a  tax  upon  it  is  too  plainly  a  duty 
on  imports  to  escape  the  prohibition  in- 
the  constitution.  This  sentence  contains- 
in  a  nutshell  the  whole  doctrine  upon  the 
subject  of  original  packages,  upon  which 
so  formidable  a  structure  has  been  at- 
tempted to  be  erected  in  subsequent 
cases.  Whether  the  decision  would  have 
been  the  same  if  the  original  packages  in 
that  case,  instead  of  being  bales  of  dr\ 
goods  or  hogsheads,  barrels  or  tierces  of 
hquors,  had  been  so  minute  in  size  as  tcv 
permit  of  their  sale  directly  to  consumers, 
may    admit    of    considerable    doubt.      Ob- 
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impossible  to  define  the  size  or  shape  of  an  original  package,  the  principle  upon 
which  the  doctrine  is  founded  would  not  justify  the  courts  in  holding  that  any 
package  which  could  not  be  commercially  transported  from  one  state  to  another 
as  a  separate  importation  could  be  considered  as  an  original  package.^*  In 
determining  the  lawfulness  of  sales  in  original  packages,  the  court  is  not  bound 
to  consider  that  package  as  original  in  which  the  articles  were  actually  shipped/^ 
although  congress,  for  the  purpose  of  taxation,  has  prescribed  a  certain  size 
of  package  to  be  separately  stamped  ;2o  but  it  has  a  right  to  look  beyond  the 
letter  of  the  term  and  inquire  into  the  motives  which  dictated  the  size  of  the 
package  in  each  case,  i.  e.,  whether  the  packages  are  those  in  which  goods  of 
a  particular  kind  are  usually  transported   from  one  state  to  another  where  the 


"V'iously  the  doctrine  of  the  case  is  directly 
applicable  only  to  those  large  packages  in 
which  from  time  immemorial  it  has  been 
customary  to  import  goods  from  foreign 
countries.  It  is  safe  to  assume  that  it 
did  not  occur  to  the  chief  justice  that,  by 
a  skillful  alteration  of  the  size  of  the 
packages,  the  decision  might  be  used  to 
force  upon  a  reluctant  people  the  use  of 
articles  denounced  as  noxious  by  the  leg- 
islatures of  the  several  states."  Austin  v. 
Tennessee,  179  U.  S.  343,  350,  45  L.  Ed. 
224. 

An  agent  for  a  nonresident  corporation 
took  orders  for  brooms;  the  brooms  were 
shipped  to  the  customers  tagged  and 
marked  to  correspond  with  the  orders 
from  the  customers,  but  they  were  tied 
together  into  bundles,  of  about  a  dozen, 
wrapped  up  convenient  for  shipping.  It 
was  contended  that  the  brooms  were  not 
in  the  original  packages  when  delivered 
to  the  customers  and  therefore  not  pro- 
tected by  the  commerce  clause.  The 
court  said:  "The  brooms  were  specifically 
appropriated  to  specific  contracts,  in  a 
practical,  if  not  in  a  technical  sense.  Un- 
der such  circumstances  it  is  plain  that, 
wherever  might  have  been  the  title,  the 
"transport  of  the  brooms  for  the  purpose 
of  fulfilling  the  contracts  was  protected 
commerce.  In  Brennan  v.  Titusville,  153 
U.  S.  289,  38  L.  Ed.  719,  pictures  were 
sold  by  sample,  as  the  brooms  were  here, 
and  although  the  pictures  were  consigned 
to  the  purchasers  directly,  the  railroad 
collecting  the  price,  there  was  no  discus- 
sion of  the  question  whether  the  title  has 
passed.  In  American  Express  Co.  v. 
Towa,  196  U.  S.  133,  143,  49  L.  Ed.  417, 
Tiat  question  was  referred  to  onlv  to  be 
waived.  In  Caldwell  v.  North  Carolina, 
1S7  U.  S.  622,  47  L.  Ed.  336,  the  pictures 
were  consigned  to  the  defendant,  an  agent, 
as  here,  with  the  additional  facts  that  the 
pictures  and  frames  were  sent,  in  large 
packages,  which  were  opened  by  the 
agent  on  their  arrival,  and  that  the  pic- 
tures, then  for  the  first  time,  were  put 
into  their  proper  frames,  and,  for  all  that 
appears,  then  for  the  first  time  appro- 
priated to  specific  purchasers.  In  the 
court  below  all  the  judges  agreed  that 
the  title  did  not  pass  until  delivery.  127 
N.  Car.  521,  526,  527.  This  court  in- 
timated nothing  to  the  contrary."     Rearick 


V.   Pennsylvania,  203  U.   S.  507,  512,  51   L. 
Ed.  295. 

In  Caldwell  v.  North  Carolina,  187  U. 
S.  622,  632,  47  L.  Ed.  336,  it  is  said:  "Nor 
does  the  fact  that  these  articles  were  not 
shipped  separately  and  directly  to  each 
individual  purchaser,  but  were  sent  to  an 
agent  of  the  vendor  at  Greensboro,  who 
delivered  them  to  the  purchasers,  deprive 
the  transaction  of  its  character  as  inter- 
state commerce."  This  was  a  case  of  an 
agent  soliciting  orders  for  a  company  for 
pictures  and  frames,  and  being  sent  sepa- 
rately to  the  agent  who  placed  the  pic- 
tures in  their  proper  frames  and  delivered 
them  to  the  customers. 

18.  Cook  V.  Marshall  County,  196  U.  S. 
261.   271,  49   L.   Ed.  471. 

19.  Package  in  which  importation  ac- 
tually made  not  conclusive  as  to  char- 
acter.— Cook  V.  Marshall  County,  196  U. 
S.  261,  271,  49  L.  Ed.  471. 

"The  size  of  the  package  in  which  the 
importation  is  actually  made  does  not 
govern;  but  the  size  of  the  package  in 
which  bona  fide  transactions  are  carried  on 
between  the  manufacturer  and  the  whole 
sale  dealer  residing  in  dififerent  states. 
We  hold  to  the  latter  view.  The 
whole  theory  of  the  exemption  of  the 
original  package  from  the  operation  of 
state  laws  is  based  upon  the  idea  that  the 
property  is  imported  in  the  ordinary 
form  in  which,  from  time  to  time  im- 
memorial, foreign  goods  have  been 
brought  into  the  country."  Austin  v.  Ten- 
nessee, 179  U.  S.  343,  359,  45  L.  Ed.  224; 
Cook  V.  Marshall  County,  196  U.  S.  261, 
271,  49  L.   Ed.  471. 

No  doubt  the  fact  that  cigarettes  are 
actually  imported  in  a  certain  package  is 
strong  evidence  that  they  are  original 
packages  within  the  meaning  of  the  law; 
but  this  presumption  attaches  only  when 
the  importation  is  made  in  the  usual  man- 
ner prevalent  among  honest  dealers,  and 
in  a  bona  fide  package  of  a  particular  size. 
Austin  V.  Tennessee,  179  U.  S.  343,  359, 
45    L.    Ed.    224. 

20.  Cook  V.  Marshall  County,  196  U.  S. 
261.  271,  49   L.    Ed.  471. 

"Practically  the  only  argument  relied 
upon  in  support  of  the  theory  that  these 
packages  of  ten  cigarettes  are  original 
packages  is  derivable  from  the  Revised 
Statutes,    §    3392,     which      requires      that 
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transaction  is  bona  fide  and  for  the  legitimate  purposes  of  trade  and  commerce, 
or  whether  the  form  and  size  of  the  package  is  adopted  for  the  purpose  of 
evading  the  poHce  laws  of  the  states.-^  \\  here  a  large  number  of  separate 
packages  or  parcels  of  dry  goods  were  enclosed  in  wooden  cases  or  boxes  for 
the  purpose  of  importation,  it  was  held  that  the  boxes  or  cases  containing  these 
separate  packages,  and  not  the  packages  themselves,  were  the  original  packages 
protected  by  the  commerce  clause  and  the  clause  forbidding  the  states  to  lay 
duties  on  imports  and  exports. -^  An  original  package  is  protected  by  the  com- 
merce clause  against  state  regulation,  whether  it  be  suitable  for  retail  or  whole- 
sale trade. -"^ 

B.    Internal    or    Intrastate    Commerce. — Internal    or   intrastate   commerce 
signifies  that  commerce  which  is  carried  on  entirely  within  the  limits  of  a  state. 


manufacturers  shall  put  up  all  cigarettes 
made  by  or  for  them,  and  sold  or  re- 
moved for  consumption  or  use,  in  pack- 
ages containing  ten,  twenty,  fifty  or  one 
hundred  cigarettes  each.  This,  however, 
is  sorely  for  the  purpose  of  taxation." 
Austin  V.  Tennessee,  179  U.  S.  343,  363, 
45    L.    Ed.    224. 

21.  Cook  V.  Marshall  County,  196  U. 
S.  261,  270,  271,  49  L.  Ed.  471;  Austin  v. 
Tennessee,  179  U.  S.  343,  359.  45  L.  Ed. 
224. 

22.  Cases  or  boxes  containing  smaller 
packages. — May  v.  New  Orleans,  178  U. 
S.  496,  502,  44  L.  Ed.  1165,  following 
Brown  v.  Maryland,  12  Wheat.  419,  6  L. 
Ed.  678.  See,  also,  Austin  v.  Tennessee, 
179   U.    S.    343,   354,   45   L-    Ed.    224. 

The  boxes,  cases  or  bales  in  which  im- 
ported goods  are  shipped  are  the  "orig- 
inal packages,"  and  when  the  box  or  case 
is  opened  for  the  sale  or  delivery  of  the 
separate  parcels  contained  in  it,  each  par- 
cel of  the  goods  loses  its  distinctive  char- 
acter as  an  import,  and  becomes  property 
subject  to  taxation  by  a  state  as  other 
like  property  situated  within  its  limits. 
May  V.  New  Orleans,  178  U.  S.  496,  44  L. 
Ed.  1165.  See,  also,  Austin  v.  Tennessee, 
179   U.   S.  343,  354,  45   L.    Ed.   224. 

Small  packages  of  cigarettes. — Where 
small  pasteboard  bales  three  inches  in 
length  and  one  and  a  halt  inches  in  width 
each  containing  ten  cigarettes,  with  no 
shipping  address  on  the  boxes,  were  taken 
from  the  factory  by  an  express  company, 
placed  in  a  large  basket  and  carried  into 
another  state  where  they  were  emptied  on 
the  counter  of  the  consignee,  it  was  held 
that  these  boxes  did  not  constitute  the 
original  packages  protected  by  the  con- 
stitution of  the  United  States,  against  any 
interference  by  the  states  while  in  the 
hands  of  the  importer,  the  size  of  the 
package  and  the  method  of  transportation 
being  adopted  for  the  purpose  of  evading 
the  police  laws  of  the  states.  Austin  v. 
Tennessee,  179  U.  S.  343.  45  L.  Ed.  224, 
construing  Tennessee  statutes  forbidding 
the  sale  of  cigarettes.  See,  also,  Cook  v. 
Marshall  County,  196  U.  S.  261,  49  L.  Ed. 
471.  See  post,  "Cigarettes,"  II,  A,  2, 
d,  (5). 

So,  also,  where  such  boxes  of  cigarettes 


were  shipped  loose,  and  were  not  boxed,, 
baled,  wrapped  or  covered,  nor  in  any 
way  attached  together,  and  were  not 
separately  or  otherwise  addressed,  but  at 
the  time  they  were  delivered  to  the  ex- 
press company  the  driver  gave  a  receipt 
showing  the  number  of  boxes  and  the 
name  of  the  person  to  whom  they  were  to 
be  sent,  it  was  held  that  such  boxes  were 
not  original  packages  within  the  protec- 
tion of  the  commerce  clause.  Cook  v. 
Marshall  County,  196  U.  S.  261,  49  L.  Ed. 
471,  construing  Iowa  statute  imposing  a 
tax  upon  the   sale  of  cigarettes. 

A  ten  pound  package  of  oleomargarine, 
although  one  of  a  number  of  similar  pack- 
ages forming  one  consignment,  has  been 
recognized  as  an  original  package  within 
the  protection  of  the  commerce  clause, 
such  package  being  an  original  package, 
as  required  by  the  act  of  congress,  and 
of  the  form,  size  and  weight  used  by  pro- 
ducers or  shippers  for  the  purpose  of 
securing  both  convenience  in  handling 
and  security  in  transportation  of  mer- 
chandise between  dealers  in  the  ordinary 
course  of  actual  commerce,  and  such 
form,  size  and  weight  having  been  adopted 
in  good  faith,  and  not  for  the  purpose  of 
evading  state  laws.  Schollenberger  v. 
Pennsylvania,  171  U.  S.  1,  43  L.  Ed.  49, 
holding  that  oleomargarine  imported  into 
a  state  from  another  state  could  be  sold 
so  long  as  it  remained  in  such  packages, 
notwithstanding  a  statute  of  the  state  pro- 
hibiting such  sale.  See.  also,  Austin  v, 
Tennessee,  179  U.  S.  343,  344,  45  L.  Ed. 
224;  Cook  v.  Marshall  Count3%  196  U.  S. 
261,  270,  49  L.  Ed.  471.  See  post,  "Oleo- 
margarine," II,  A,  2,  d,  (20). 

Beer. — Quarter  barrels  and  even  one- 
eighth  barrels  and  cases  of  beer,  have 
been  recognized  as  original  packages  or 
kegs.  So  recognized  in  Leisy  v.  Hardin, 
135  U.  S.  100,  34  L.  Ed.  128,  though  the 
size  of  such  packages  and  the  usual 
method  of  transporting  beer  do  not  seem 
to  have  been  made  the  subject  of  discus- 
sion. There  is  nothing  in  the  opinion  to 
indicate  that  it  was  not  legitimate  to  ship 
beer  in  kegs  of  this  size.  Cook  v.  Mar- 
shall County,  196  U.  S.  261,  270,  49  L. 
Ed.   471. 

23.  Immaterial  whether  package  suit- 
able   for     retail     or     wholesale     trade. — 
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and   does  not   extend  to  or  affect    foreign   nations,   other  states,  or  the   Indian 
tribes.-^ 

C.  Commerce  with  Indian  Tribes.— See  post,  "Commerce  with  Indian 
Tribes,"  II,  C. 

II,   Regulation   and  Control. 

A.  Interstate  and  Foreign  Commerce — 1.  Power  of  Congress — a.  In 
General — (1)  Constitutional  Provision. — Congress  has  been  expressly  given 
power  by  the  constitution  to  regulate  commerce  with  foreign  nations  and  among 
the  several  states,^^  and  to  make  all  laws  necessary  and  proper  for  carrying 
that  power  into  execution. ^^  The  clause,  giving  congress  the  power  to  regulate 
interstate  and  foreign  commerce,  was  among  the  most  important  of  the  sub- 
jects which  prompted  the   formation  of  the  constitution. 2" 

(2)  Object  of  Vesting  Pozver  in  Congress. — The  object  of  vesting  in  con- 
gress the  power  to  regulate  commerce  with  foreign  nations  and  among  the 
several  states  was  to  insure  equality  and  freedom  in  commercial  intercourse 
and  uniformity  of  regulation  against  conflicting  and  discriminating  state  leg- 
islation.^s  This  being  the  object  of  vesting  in  congress  the  power  to  regulate 
commerce  among  the  several  states,  it  has  been  said  that  it  was  never  intended 
that  the  power  should  be  exercised  so  as  to  interfere  with  private  contracts  not 
designed   at   the   time  they  were    made  to    create    impediments   to   such    inter- 


Schollenberger  v.  Pennsylvania,   171  U.   S. 
1,  43   L.   Ed.   49. 

24.  Internal  or  interstate  commerce  de- 
fined.—Gibbons  V.  Ogden,  9  Wheat.  1, 
193,  6  L.  Ed.  23;  Lord  v.  Steamship  Co., 
102  U.  S.  541,  543,  26  L.  Ed.  224;  Tele- 
graph Co.  V.  Texas,  105  U.  S.  460,  466,  26 
L.  Ed.  1067;  State  Tonnage  Tax  Cases, 
32  Wall.  204,  214,  20  L.  Ed.  370;  The 
Daniel  Ball,  10  Wall.  557,  19  L.  Ed.  999; 
Trade-Mark  Cases,  160  U.  S.  82,  96,  25  L. 
Ed.  550;  United  States  v.  Dewitt,  9  Wall. 
41,  19  L.  Ed.  593;  Case  of  State  Freight 
Tax,  15  Wall.  232,  277,  21  L-  Ed.  146; 
Pervear  v.  Commonwealth,  5  Wall.  475, 
479,  18  L.  Ed.  608;  License  Tax  Cases,  5 
Wall.  462,  18  L.   Ed.  497. 

Purely  internal  commerce  is  that  which 
is  carried  on  between  man  and  man  in  a 
state,  or  between  dififerent  parts  of  the 
same  state,  and  which  does  not  extend  to 
or  affect  other  states.  Gibbons  v.  Ogden, 
9  Wheat.  1,  194,  195,  6  L.  Ed.  23;  Kidd  v. 
Pearson,  128  U.  S.  1,  16,  32  L.  Ed.  346; 
Geer  v.  Connecticut,  161  U.  S.  519,  531.  40 
L.  Ed.  793;  Allen  v.  Newberry,  21  How. 
244,  245,  16  L.  Ed.  110;  Lehigh  Valley  R. 
Co.  V.  Pennsylvania.  145  U.  S.  192,  200,  36 
L.  Ed.  672;  Leovy  v.  United  States,  177  U. 
S.  621,  632,  44  L-  Ed.  914.  See  post, 
"Internal  or  Intrastate  Commerce,"  II,  B. 

25.  General  power  of  congress. — United 
States  Constitution.  Art.  1,  §  8,  clause  3. 

26.  Laws  for  carrying  power  into  ex- 
ecution.— United  States  Const.,  art.  1,  § 
8;  Interstate  Commerce  Commission  v. 
Brimson.  154  U.  S.  447,  470.  38  L.  Ed. 
1047;  Fairbank  v.  United  States.  181  U. 
S.  283,  287,  45  L.  Ed.  862;  United  States 
V.  Arjona,  120  U.  S.  479,  30  L.  Ed.  728; 
Gilman  v.  Philadelphia,  3  Wall.  713,  724, 
18   L.   Ed.  96. 

27.  Wabash,  etc.,  R.  Co.  v.  Illinois,  118 
U.    S.    557,    572,    30    L.    Ed.    244;    Bowman 


V.  Chicago,  etc.,  R.  Co.,  125  U.  S.  465,  494, 
31  L.  Ed.  700;  Cook  v.  Pennsylvania,  97 
U.  S.  566,  574,  24  L.  Ed.  1015;  Brown  v. 
Maryland,  12  Wheat.  419,  446,  6  L.  Ed. 
678;  Gibbons  v.  Ogden,  9  Wheat.  1,  189, 
6  L.   Ed.  23. 

28.  Object  of  vesting  commercial  power 
in  congress — Uniformity  of  regulation.^ 
County  of  Mobile  v.  Kimball,  102  U  S. 
691,  697,  26  L.  Ed.  238;  Welton  v.  Mis- 
souri, 91  U.  S.  275,  280,  23  L.  Ed.  347; 
Kidd  V.  Pearson,  128  U.  S.  1,  21,  32  L. 
Ed.  346;  Gloucester  Ferry  Co.  v.  Penn- 
sylvania, 114  U.  S.  196,  204,  29  L.  Ed.  158; 
Gibbons  v.  Ogden,  9  Wheat.  1,  6  L.  Ed. 
23;  Walling  v.  Michigan,  116  U.  S.  446, 
456,  29  L.  Ed.  691;  Webber  v.  Virginia, 
103  U.  S.  344,  26  L.  Ed.  565;  Inman  Steam- 
ship Co.  V.  Tinker,  94  U.  S.  238,  245,  24 
L.  Ed.  118;  Lehigh  Valley  R.  Co.  v.  Penn- 
sylvania, 145  U.  S.  192,  200,  36  L.  Ed.  672; 
Tiernan  v.  Rinker,  102  U.  S.  123,  126,  26 
L.  Ed.  103;  Steamship  Co.  v.  Portwardens, 
6  Wall.  31,  18  L.  Ed.  749;  Railroad  Co.  v. 
Richmond,  19  Wall.  584,  589,  22  L.  Ed. 
173;  Bowman  v.  Chicago,  etc.,  R.  Co.,  125 
U.  S.  465,  486,  31  L.  Ed.  700;  Case  of 
State  Freight  Tax,  15  Wall.  232,  280,  21 
L.  Ed.  146;  Addyston  Pipe,  etc.,  Co.  v. 
United  States.  175  U.  S.  211,  44  L.  Ed. 
136;  Hall  v.  DeCuir,  95  U.  S.  485,  24  L. 
Ed.  547;  Wabash,  etc.,  R.  Co.  v.  Illinois, 
118  U.  S.  557,  30  L.  Ed.  244;  Interstate 
Commerce  Commission  v.  Brimson.  154 
U.  S.  447,  474,  38  L.  Ed.  1047;  Northern 
Securities  Co.  v.  United  States,  193  U.  S. 
197.  350,  48   L.   Ed.   679. 

The  conflict  between  the  commercial 
regulations  of  the  several  states  was  de- 
structive to  their  harmony  and  fatal  to 
their  commercial  interests  abroad,  and 
this  was  the  mischief  intended  to  be 
obviated  by  the  grant  to  the  congress  of 
the    power    to    regulate    commerce    with 
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course.29  Subsequently,  conceding  that  among  the  reasons,  if  not  the  strongest 
reason,  for  placing  the  power  in  congress  to  regulate  interstate  commerce,  was 
to  insure  uniformity  of  regulation  against  conflicting  and  discriminating  state 
legislation,  it  was  held  that  the  reasons  which  may  have  caused  the  framers 
of  the  constitution  to  repose  the  power  to  regulate  interstate  commerce  in  con- 
gress do  not  affect  or  limit  the  extent  of  the  power  itself,  and  that  under  this 
power  congress  may  interfere  with  or  prohibit  private  contracts  between  citi- 
zens when  such  contracts  have  interstate  commerce  for  their  object,  and  result 
in  a  direct  and  substantial  obstruction  to  or  regulation  of  that  commerce.^o 

Action  of  Courts  Prior  to  Legislation  by  Congress. — When  congress 
shall  have  acted  with  reference  to  a  subject  of  interstate  or  foreign  commerce, 
it  will  be  time  enough  for  the  courts  to  carry  its  regulations  into  effect  by 
judicial  proceedings  properly  instituted.  But  until  congress  has  acted,  the  courts 
of  the  United  States  cannot  assume  control  over  the  subject  as  a  matter  of 
federal  cognizance.  It  is  congress,  and  not  the  judicial  department,  to  which 
the  constitution  has  given  the  power  to  regulate  such  commerce.  The  courts 
can  never  take  the  initiative  on  this  subject.^i 

(3)  Application  of  Common  Lazu  Principles  in  Absence  of  Statute. — The 
principles  of  the  common  law  are  operative  upon  all  interstate  commercial 
transactions  except  so  far  as  they  are  modified  by  congressional  enactment.^^ 
But  in  the  absence  of  legislation  by  congress,  there  is  no  common  law  of  the 
United  States  which  prohibits  obstructions  and  nuisances  in  navigable  waters.^^ 

b.  Naiure  and  Extent  of  Power — (1)  In  General — (a)  Pozver  to  Regulate 
Defined. — The  power  conferred  upon  congress  to  regulate  commerce  with  for- 
eign nations  and  among  the  several  states  is  the  power  to  prescribe  the  rules 
by  which  such  commerce  shall  be  governed — that  is,  the  conditions  upon  which 
it  shall  be  conducted  j^^  to  determine  how  far  it  shall  be  free  and  untrammelled. 


foreign  nations  and  among  the  states.  Le- 
high Valley  R.  Co.  v.  Pennsylvania,  145 
U.   S.  192,  200.  36  L.  Ed.  672. 

The  power  to  regulate  commerce  was 
given  to  congress  in  comprehensive  terms, 
and  with  the  single  exception  of  the 
power  *-o  lay  duties  on  exports.  And  it 
was  thus  given,  so  far  as  it  relates  to 
commerce  between  the  states,  with  the 
obvious  intent  to  place  that  commerce 
beyond  interruption  or  embarrassment 
arising  from  the  conflicting  or  hostile 
state  regulations.  Steamship  Co.  v.  Port- 
wardens.    6   Wall.   31,   18    L.    Ed.   749. 

29.  Interference  with  private  contracts. 
—  ■Railroad  Co.  v.  Richmond,  19  Wall.  584, 
."iSO.   22    L.    Ed.    173. 

30.  Contracts  regulating  or  obstructing 
commerce. — Addyston  Pipe,  etc.,  Co.  v. 
United  States,  175  U.  S.  211,  44  L.  Ed. 
136.  See  post,  "Private  Contracts,"  II, 
A,  1,  b,    (3),    (b),   oo. 

31.  Action  of  courts  prior  to  legislation 
by  congress. — Transportation  Co.  v. 
Parkersburg,  107  U.  S.  691,  707,  27  L.  Ed. 
584. 

32.  Application  of  common-law  prin- 
ciples.— Western  Union  Tel.  Co.  v.  Call 
Pub.  Co.,  181  U.  S.  92,  101,  102,  45  L.  Ed. 
76.1 

Though  there  is  no  body  of  federal  or 
n;itional  common  law  separate  and  dis- 
tmct  from  the  common  law  existing  in 
the  several  states  in  the  sense  that  there 
is  a  body  of  statute  law  enacted  by  con- 
gress separate  and  distinct  from  the  body 


of  statute  law  enacted  by  the  several 
states,  it  does  not  follow  that  there  is  no 
common  law  in  force  generally  through- 
out the  United  States,  and  that  the  count- 
less multitude  of  interstate  commercial 
transactions  are  subject  to  no  rules  or 
burdened  by  no  restrictions  other  than 
those  expressed  in  the  statutes  of  con- 
gress. Western  Union  Tel.  Co.  v.  Call 
Pub.  Co.,  181  U.  S.  92,  101,  102,  45  L.  Ed. 
765.  See  post,  "Railroads,"  II,  A,  1,  b, 
(3),  (b),  dd.  See,  generally,  the  title 
COMMON   LAW,  vol.  3,   p.   958. 

33.  Obstructions  in  navigable  waters. 
— Willamette  Iron  Bridge  Co  v.  Hatch, 
125  U.  S.  1,  8,  31  L.  Ed.  629.  See  post, 
"Navigation  and  Navigable  Waters,"  II, 
A,  1,  b,    (3),   (b),  tt. 

34.  Power  to  regulate  defined — Power  to 
prescribe  rules  by  which  commerce  gov- 
erned— What  constitutes  regulation. — 
Welton  V.  Missouri,  91  U.  S.  275,  279,  23 
L.  Ed.  347;  Tiernan  v.  Rinker,  102  U.  S. 
123.  126,  26  L.  Ed.  103;  Gibbons  v.  Ogden, 
9  Wheat.  1,  196,  6  L.  Ed.  23;  County  of 
Mobile  V.  Kimball,  102  U.  S.  691,  696,  26 
L.  Ed.  238;  Gloucester  Ferry  Co.  v.  Penn- 
sylvania, 114  U.  S.  196,  203,  29  L.  Ed.  158; 
Baltimore  v.  Baltimore  Trust,  etc.,  Co., 
166  U.  S.  673,  684,  41  L.  Ed.  1160;  Inter- 
state Commerce  Commission  v.  Brimson, 
154  \J.  S.  447,  471,  38  L-  Ed.  1047;  Brennan 
7;.  Titusville,  153  U.  S.  289,  300,  38  L.  Ed. 
719;  Leisy  v.  Hardin,  135  U.  S.  100,  108, 
34  L.  Ed.  128;  Lehigh  Valley  R.  Co.  v. 
Pennsylvania,    145.  U.    S.    192,    200,    36    L. 
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how  far  it  shall  be  burdened  by  duties  and  imposts,  and  how  far  it  shall  be 
prohibited. ^^  The  regulation  of  commerce  may  also  consist  in  abstaining  from 
prescribing  positive  rules  for  its  conduct,  and  it  cannot  always  be  said  that  the 
power  of  congress  to  regulate  is  dormant  because  not  affirmatively  exercised.^® 
(b)  Constitutional  Limitations. — The  power  conferred  upon  congress  to  reg- 
ulate foreign  and  interstate  commerce,  like  all  other  powers  vested  in  congress, 
is  absolute  and  complete  in  itself,  may  be  exercised  to  its  utmost  extent  and  is 
subject  to  no  limitations  other  than  are  prescribed  in  the  constitution.-^"  It  is 
co-extensive  with  the  subject  on  which  it  acts  and  cannot  be  stopped  at  the 
external  boundary  of  a  state,  but  must  enter  its  interior  and  must  be  capable 
of  authorizing  the  disposition  of  those  articles  which  it  introduces,  so  that 
they  may  become  mingled  with  the  common  mass  of  property  within  the  ter- 


Ed.  672;  Schollenberger  v.  Pennsylvania, 
171  U.  S.  1,  21,  43  L.  Ed.  49;  Cooley  v. 
Board  of  Wardens,  12  How.  299,  316,  13 
L.  Ed.  996;  Railroad  Co.  v.  Husen,  95  U. 
S.  465,  471,  472,  24  L,.  Ed.  527;  Smith  v. 
Alabama,  124  U.  S.  465,  473,  31  L.  Ed.  508; 
Western  Union  Tel.  Co.  v.  James,  162  U. 
S.  650,  657,  658,  40  L.  Ed.  1105;  Hall  v.  De- 
Cuir,  95  U.  S.  485,  489,  24  L.  Ed. 
547;  United  States  v.  Knight  Co.,  156  U. 
S.  1,  12,  39  L.  Ed.  325;  United  States  v. 
Holliday,  3  Wall.  407,  18  L.  Ed.  182;  In 
re  Rahrer,  140  U.  S.  545,  556,  35  L.  Ed. 
572;  Henderson  v.  New  York  City,  92  U. 
S.  259,  270,  23  L.  Ed.  543;  Addyston  Pipe, 
etc.,  Co.  V.  United  States,  175  U.  S.  211, 
242,  44  L.  Ed.  136;  Scranton  v.  Wheeler, 
179  U.  S.  141,  159,  45  L.  Ed.  126;  North- 
ern Securities  Co.  ?'.  United  States,  193 
U.   S.   197,  331,   48   L.    Ed.   679. 

35.  Determination  as  to  how  far  com- 
merce shall  be  free. — Welton  v.  Missouri, 
91  U.  S.  275,  279,  23  L.  Ed.  347;  Gloucester 
Ferry  Co.  v.  Pennsylvania,  114  U.  S.  196, 
203,  29  L.  Ed.  158;  Tiernan  v.  Rinker,  102 
U.    S.    123,   126,   26    L.    Ed.    103. 

36.  Regulation  by  abstaining  from  pre- 
scribing rules. — Smith  i'.  Alabama,  124  U. 
S.  465,  473,  31  L.   Ed.  508. 

"This  power  of  regulation  may  be  exer- 
cised without  legislation  as  well  as  with 
it.  By  refraining  from  action,  congress, 
in  efifect,  adopts  as  its  own  regulations 
those  which  the  common  law  or  the  civil 
law,  where  that  prevails,  has  provided  for 
the  government  of  such  business,  and 
those  which  the  states,  in  the  regulation 
of  their  domestic  concerns,  have  estab- 
lished, affecting  commerce,  but  not  regu- 
lating it  within  the  meaning  of  the  con- 
stitution. In  fact,  congressional  legisla- 
tion is  only  necessary  to  cure  defects  in 
existing  laws,  as  they  are  discovered,  and 
to  adapt  such  laws  to  new  developments 
of  trade."  Hall  7'.  DeCuir,  95  U.  S.  485, 
490,   24   L.    Ed.    547. 

Inaction  by  congress  is  equivalent  to  a 
declaration  that  interstate  commerce  shall 
remain  free  and  untrammeled.  Welton  v. 
Missouri,  91  U.  S.  275,  282,  23  L.  Ed.  347; 
Hall  V.  DeCuir,  95  U.  S.  485,  490,  24  L. 
Ed.  547. 

When  it  is  manifest  that  congress  in- 
tends   to    leave    that   commerce,   which    is 
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subject  to  its  jurisdiction,  free  and  un- 
fettered by  any  positive  regulations,  such 
intention  would  be  contravened  by  state 
laws  operating  as  regulations  of  com- 
merce as  much  as  though  these  had  been 
expressly  forbidden.  Smith  v.  Alabama, 
124  U.   S.   465,  473,  31   L.   Ed.   508. 

37.  Subject  only  to  limitations  in  con- 
stitution.—Gibbons  V.  Ogden,  9  Wheat.  1, 

196,  6  L.  Ed.  23;  Brown  v.  Maryland,  12 
Wheat.  419,  446,  6  L-  Ed.  678;  Kidd  v. 
Pearson,  128  U.  S.  1,  16,  32  L.  Ed.  346; 
Interstate  Commerce  Commission  v. 
Brimson,  154  U.  S.  447.  471,  38  L.  Ed. 
1047;  Brennan  v.  Titusville,  153  U.  S.  289 
300,  38  L.  Ed.  719;  Leisy  v.  Hardin,  135 
U.  S.  100,  104,  34  L.  Ed.  128;  United  States 
V.  Joint  Traffic  Ass'n,  171  U.  S.  505,  571, 
43  L.  Ed.  259;  Monongahela  Nav.  Co.  v. 
United  States,  148  U.  S.  312,  336,  37  L. 
Ed.  463;  Lottery  Case,  188  U.  S.  321,  353, 
356,  47  L.  Ed.  492;  Buttfield  v.  Stranahan, 
192  U.  S.  470,  492,  48  L.  Ed.  525;  Addyston 
Pipe,  etc.,  Co.  v.  United  States,  175  U.  S. 
211,  228,  44  L.  Ed.  136;  Louisiana  v. 
Texas,  176  U.  S.  1,  21,  44  L.  Ed.  347; 
Scranton  v.  Wheeler,  179  U.  S.  141,  159, 
45  L.  Ed.  126;  Compagnie  Francaise  v. 
Louisiana  State  Board  of  Health,  186  U. 
S.  380,  389,  46  L.  Ed.  1209;  Northern 
Securities   Co.  v.  United   States,  193  U.   S. 

197,  48    L.    Ed.    679. 

The  power  conferred  upon  congress  to 
regulate  commerce  is  without  limitation. 
Welton  V.  Missouri,  91  U.  S.  275,  279,  23 
L.  Ed.  347;  Steamship  Co.  v.  Joliffe.  2 
Wall.  450,  17  L.  Ed.  805;  County  of  Mo- 
bile 7'.  Kimball.  102  U.  S.  691,  696,  26  L. 
Ed.  238;  Tiernan  v.  Rinker,  102  U.  S.  123, 
126,  26  L.  Ed.  103;  Smith  v.  Alabama,  124 
U.  S.  465,  31  L.  Ed.  508;  Sherlock  v. 
Ailing,   93   U.    S.   99,   103,  23   L.    Ed.   819. 

Subject  to  the  limitations  imposed  by 
the  constitution  upon  the  exercise  of  the 
powers  granted  by  that  instrument,  the 
power  over  commerce  with  foreign  na- 
tions and  among  the  several  states  is 
vested  in  congress  as  absolutely  as  it 
would  be  in  a  single  government,  having 
in  its  constitution  the  same  restrictions  on 
the  exercise  of  power  as  are  found  in  the 
constitution  of  the  United  States.  Sub- 
ject only  to  such  restrictions,  the  power 
of   congress    over    interstate    and    interna- 
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ritory  entered.^^  The  power,  however,  does  not  carry  with  it  the  right  to- 
destroy  or  impair  those  hmitations  and  guarantees  which  are  also  placed  in. 
the  constitution  or  in  any  of  the  amendments  to  that  instrument.39  The  super- 
vision of  congress  of  foreign  and  interstate  commerce  is  continuing  in  its  nature,, 
and  all  grants  of  special  privileges,  afifecting  so  important  a  branch  of  govern- 
mental power,  ought  to  be  strictly  construed.  Nothing  will  be  presumed  to 
have  been  surrendered  unless  it  was  manifestly  so  intended.  Every  doubt 
should  be  resolved  in  favor  of  the  government.**^  Congress  having  plenary 
power  subject  to  the  limitations  imposed  by  the  constitution  to  prescribe  the 
rules  by  which  commerce  among  the  several  states  and  with  foreign  nations  is 
to  be  governed,  the  judiciary  when  determining  whether  a  particular  act  of 
congress,  avowedly  adopted  in  execution  of  that  power,  is  consistent  with  the 
fundamental  limitations  of  the  constitution,  should  be  controlled  by  the  prin- 
ciple that  the  sound  construction  of  the  constitution  must  allow  to  the  national 
legislature  that  discretion,  with  respect  to  the  means  by  which  the  powers  it 
confers  are  to  be  carried  into  execution,  which  will  enable  that  body  to  perform 
the  high  duties  assigned  to  it,  in  the  manner  most  beneficial  to  the  people.  Let 
the  end  be  legitimate,  let  it  be  within  the  scope  of  the  constitution,  and  all 
means  which  are  appropriate,  which  are  plainly  adapted  to  that  end,  which  are 
not  prohibited,  but  consistent  with  the  letter  and  spirit  of  the  constitution,  are 
constitutional.'*^  Where  the  law  is  not  prohibited,  and  is  really  calculated  to 
effect  any  of  the  objects  entrusted  to  the  government,  it  is  not  the  province 
of  the  courts  to  undertake  to  inquire  into  the  degree  of  its  necessity.*^ 

(c)  Pozver  over  Interstate  and  Foreign  Commerce  Compared. — The  power 
of  congress  to  regulate  interstate  commerce  is  as  absolute  as  is  its  power  to 
regulate  commerce  with   foreign  nations.*^ 


tional  commerce  is  as  full  and  complete 
as  is  the  power  of  any  state  over  its  do- 
mestic coinmerce.  Gibbons  v.  Ogden,  9 
Wheat.  1,  197,  6  L.  Ed.  23;  Northern 
Securities  Co.  v.  United  States,  193  U.  S. 
197.   341,  48   L.    Ed.   679. 

38.  Power  co-extensive  with  subject. — 
Leisy  V.  Hardin,  135  U.  S.  100,  108,  34  L. 
Ed.  128;  Brennan  v.  Titusville,  153  U.  S. 
289,  300,  38  L.  Ed.  719;  Welton  v.  Mis- 
souri, 91  U.  S.  275,  281,  23  L.  Ed.  347.  See, 
also,  Gibbons  v.  Ogden,  9  Wheat.  1,  6  L. 
Ed.  23;  Brown  v.  Maryland,  12  Wheat. 
419,  6  L.  Ed.  678.  And  see  post,  "Power 
Does  Not  Stop  at  State  Lines,"  II,  A,  1, 
b,  (1),  (g). 

39.  Limitations  and  guarantees  in  con- 
stitution cannot  be  destroyed  or  impaired. 
— United  States  v.  Joint  Traffic  Ass'n,  171 
U.  S.  505,  571,  43  L.  Ed.  259.  See,  also, 
Monongahela  Nav.  Co.  v.  United  States, 
148  U.  S.  312,  336,  37  L.  Ed.  463;  Inter- 
State  Commerce  Commission  v.  Brimson, 
154   U.    S.    447,   479,   38   L.    Ed.   1047. 

Private  property  cannot  be  taken  with- 
out compensation. — Like  the  other  pow- 
ers granted  to  congress  by  the  constitvt- 
tion,  the  power  to  regulate  commerce  is 
subject  to  all  the  limitations  imposed  by 
such  instrument,  and  among  them  is  that 
of  the  fifth  amendment.  Congress  has 
supreme  control  over  the  regulation  of 
commerce,  but  if,  in  exercising  that  su- 
preme control,  it  deems  it  necessary  to 
take  private  property,  then  it  must  pro- 
ceed subject  to  the  limitations  imposed  by 
the  fifth  amendment  and  can  take  only  on 


pajmient  of  just  compensation.  Mononga- 
hela Nav.  Co.  V.  United  States,  148  U.  S. 
312,  336,  37  L.  Ed.  463.  See,  generally, 
the  title  EMINENT  DOMAIN,  vol.  5,  p. 
746. 

40.  Grant  strictly  construed. — Bridge 
Co.  V.  United  States,  105  U.  S.  470,  480, 
26  L.  Ed.  1143;  Railroad  Co.  v.  Husen,  95 
U.  S.  465,  474,  24  L.  Ed.  527;  Patterson  v. 
Kentucky,  97  U.  S.  501,  506,  24  L-  Ed. 
1115. 

The  supreme  court  has  never  hesi- 
tated, by  the  most  rigid  rules  of  construc- 
tion, to  guard  the  commercial  power  of 
congress  against  encroachment  in  the 
form  or  under  the  guise  of  state  regula- 
tion established  for  the  purpose  and  with 
the  effect  of  destroying  or  impairing' 
rights  secured  by  the  constitution.  Pat- 
terson V.  Kentucky,  97  U.  S.  501,  506,  24 
L.   Ed.   1115. 

41.  Principle  by  which  constitutionality 
of  cr.ngressional  legislation  determined. — 
Interstate  Commerce  Commission  7'. 
Brimson,  154  U.  S.  447,  471,  38  L.  Ed. 
1047;  McCulloch  v.  Maryland,  4  Wheat. 
316.   421,  423,  4  L.   Ed.   579. 

42.  Not  province  of  courts  to  inquire 
into  necessity  of  legislation. — Interstate 
Commerce  Commission  v.  Brimson,  154 
U.  S.  447,  471,  472,  38  L.  Ed.  1047;  Mc- 
Culloch V.  Maryland,  4  Wheat.  316,  421, 
423.  4  L.   Ed.   579. 

43.  Equal  power  over  foreign  and  in- 
terstate commerce. — Crutcher  v.  Ken- 
tucky, 141  U.  S.  47.  57.  35  L.  Ed.  649- 
Hinson   v.   Lott,   8   Wall.    14«,   19   L.    Ed.. 
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(d)  Power  over  Foreign  Commerce  and  Commerce  with  Indian  Tribes  Com- 
pared.— The  power  of  congress  to  regulate  foreign  commerce  is  as  efficacious 
as  is  its  power  to  regulate  commerce  with  the  Indian  tribes.-*^ 

(e)  Commerce  between  State  and  Teiritory. — The  power  of  congress  over 
commerce  between  a  state  and  a  territory  is  not  less  than  its  power  over  com- 
merce among  the  states.*^ 

(f)  Relations  of  General  Government  to  Commerce  Direct. — The  relations 
of  the  general  government  to  interstate  commerce  and  the  transportation  of 
the  mails  are  those  of  direct  supervision,  control,  and  management.'*^ 

(g)  Poiver  Does  Not  Stop  at  State  Lines. — The  power  of  congress  over  com- 
merce with  foreign  nations  and  among  the  several  states  .is  broad  and  compre- 
hensive. It  does  not  stop  at  the  external  boundary  or  jurisdictional  lines  of 
the  several  states,  but  reaches  the  interior  of  every  state  of  the  Union,  so  far 
as  it  may  be  necessary  to  regulate  and  protect  such  commerce*^ 


389;  SchoUenberger  v.  Pennsylvania,  171 
U.  S.  1,  13,  43  L.  Ed.  49;  Railroad  Co.  v. 
Husen,  95  U.  S.  465,  469,  24  L.  Ed.  527; 
Case  of  State  Freight  Tax,  15  Wall.  232, 
279,  21  L.  Ed.  146;  Bowman  v.  Chicago, 
etc.,  R.  Co.,  125  U.  S.  465,  482,  31  L.  Ed. 
700;  Pittsburg,  etc..  Coal  Co.  v.  Bates,  156 
U.  S.  577,  587,  39  E.  Ed.  538;  Brown  v. 
Houston,  114  U.  S.  622,  630,  29  L.  Ed. 
257. 

The  power  conferred  upon  congress  to 
regulate  commerce  among  the  states  is 
contained  in  the  same  clause  of  the  con- 
stitution which  confers  upon  it  power  to 
regulate  commerce  with  foreign  nations. 
The  grant  is  conceived  in  the  same  terms, 
and  the  two  powers  are  undoubtedly  of 
the  same  class  and  character  and  equally 
extensive.  Bowman  v.  Chicago,  etc.,  R. 
Co.,  125  U.  S.  465,  482,  31  L.  Ed.  700; 
Pittsburg,  etc.,  Coal  Co.  v.  Bates,  156  U. 
S.    577,   587,   39    L.    Ed.    538. 

In  Brown  v.  Houston,  114  U.  S.  622,  631, 
29  L.  Ed.  257,  the  court  said:  "In  short, 
it  may  be  laid  down  as  the  settled  doc- 
trine of  this  court,  at  this  day,  that  a 
state  can  no  more  regulate  or  impede 
commerce  among  the  several  states  than 
it  can  regulate  or  impede  commerce  with 
foreign  nations."  Railroad  Co.  v.  Husen, 
95  U.   S.   465,  469,  24   L.   Ed.   527. 

44.  Power  over  foreign  commerce  and 
commerce  with  Indian  tribes  compared. — 
Buttfield  V.  Stranahan,  192  U.  S.  470,  493, 
48  L.  Ed.  525.  See,  also,  United  States  v. 
Forty-Three  Gallons  of  Whiskey,  93  U. 
S.  188,  194,  23  L.  Ed.  846.  See  post,  "Com- 
merce with  Indian  Tribes,"  II,  C. 

45.  Commerce  between  state  and  ter- 
ritory.— Hanley  v.  Kansas  City,  etc.,  R. 
Co.,  187  U.  S.  617,  619,  47  L-  Ed.  333; 
Stoutenburgh  v.  Hennick,  129  U.  S.  141, 
32  L.   Ed.    637. 

46.  Relations  of  general  government  to 
interstate  commerce. — In  re  Debs,  158  U. 
S.  564,  578,  39  L.  Ed.  1092.  See  post, 
"Means  Employed,"  II,  A.  1,  b,  (1),  (j); 
"Conspiracv  to  Obstruct  Transportation," 
II.  A,  b,  (3),   (b),  dd,   Chh). 

47.  Power  of  congress  does  not  stop  at 
state  lines. — Gibbons  v.  Oo^den,  9  Wheat. 
1,   195,  196,  6  L.   Ed.  23;   Gilman  v.   Phila- 


delphia, 3  Wall.  713,  725,  18  L.  Ed.  96; 
The  Daniel  Ball,  10  Wall.  557,  566,  19  L. 
Ed.  999;  Guy  v.  Baltimore,  100  U.  S.  434, 
443,  25  L.  Ed.  743;  Brown  v.  Maryland,  12 
Wheat.  419,  6  L.  Ed.  678;  Leisy  v.  Hardin, 
135  U.  S.  100,  108,  34  L.  Ed.  128;  Brennan 
V.  Titusville,  153  U.  S.  289,  300,  38  L.  Ed. 
719;  SchoUenberger  v.  Pennsylvania,  171 
U.  S.  1,  21,  43  L.  Ed.  49;  Kidd  v.  Pearson, 
128  U.  S.  1,  16,  32  L.  Ed.  346;  Scranton  v. 
Wheeler,  179  U.  S.  141,  159,  45  L-  Ed.  126; 
In  re  Debs,  158  U.  S.  564,  39  L.  Ed.  1092; 
Wabash,  etc.,  R.  Co.  v.  Illinois,  118  U.  S. 
557,    30    L.    Ed.    244. 

"In  regulating  commerce  with  foreign 
nations,  the  power  of  congress  does  not 
stop  at  the  jurisdictional  lines  of  the  sev- 
eral states.  It  would  be  a  very  useless 
power  if  it  could  not  pass  those  lines.  The 
commerce  of  the  United  States  with  for- 
eign nations  is  that  of  the  whole  United 
States;  every  district  has  a  right  to  par- 
ticipate in  it.  The  deep  streams  which 
penetrate  our  country  in  every  direction, 
pass  through  the  interior  of  almost  every 
state  in  the  Union,  and  furnish  the  means 
of  exercising  this  right.  If  congress  has 
the  power  to  regulate  it,  that  power  must 
be  exercised  whenever  the  subject  exists. 
If  it  exists  within  the  states,  if  a  foreign 
voyage  m.Tiy  commence  or  terminate  at  a 
port  within  a  state,  then  the  power  of 
congress  may  be  exercised  within  a  state." 
Gibbons  v.  Ogden,  9  Wheat.  1,  195,  6  L. 
Ed.  23;  United  States  v.  Holliday,  3  Wall. 
407,   18  L.   Ed.   182. 

"  'Commerce  among  the  states'  does  not 
stop  at  a  state  line.  Coming  from  abroad 
it  penetrates  wherever  it  can  find  navigable 
waters  reaching  from  without  into  the  in- 
terior, and  may  follow  them  up  as  far  as 
navigation  is  practicable.  Wherever  'com- 
merce among  the  states'  goes,  the  power 
of  the  nation,  as  represented  in  this  court, 
goes  with  it  to  protect  and  enforce  its 
rights."  Gilman  v.  Philadelphia,  3  Wall. 
713,  725.  18  L.  Ed.  96.  See,  also.  Inman 
Steamship  Co.  v.  Tinker,  94  U.  S.  238,  245, 
24  L.  Ed.  118;  In  re  Debs,  158  U.  S.  564, 
39   L.   Ed.   1092. 

"The  power  of  the  national  government 
over  commerce   with   foreign   nations   and 
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(h)  Prohibition. — The  power  vested  in  congress  to  regulate  commerce  em- 
braces absolute  prohibition,  and  every  subject  falling  within  the  legitimate 
sphere  of  commercial  regulation  may  be  partially  or  wholly  excluded,  or  pro- 
hibited when  either  measure  shall  be  demanded  by  the  safety  or  by  the  im- 
portant interests  of  the  entire  nation.^^ 

(i)  Preferences  to  Ports  of  One  State. — The  constitution  of  the  United  States 
declares  that  no  preference  shall  be  given  by  a  regulation  of  commerce  or  rev- 
enue to  the  ports  of  one  state  over  those  of  another.*^  This  prohibition  is  a 
restraint  upon  the  powers  of  congress  and  of  the  federal  government  and  not 
upon  those  of  the  states.^^  It  has  been  said  that  congress  is  not  forbidden  to  give 
a  preference  to  a  port  in  one  state  over  a  port  in  another;  that  what  is  for- 
bidden is  discrimination  between  states  and  not  discrimination  between  in- 
dividual ports  within  the  same  or  different  states.^^  The  prohibition  of  such 
a  preference  does  not  extend  to  acts  of  congress  which  may  directly  benefit 
the  ports  of  one  state  and  only  incidentally  injuriously  affect  those  of  another. 


among  the  several  states  *  *  *  reaches 
the  interior  of  every  state  of  the  Union, 
so  far  as  it  may  be  necessary  to  protect 
the  products  of  other  states  and  coun- 
tries from  discrimination  by  reason  of 
their  foreign  origin."  Guy  v.  Baltimore, 
100  U.  S.  434,  443,  25  L.  Ed.  743;  Brown 
V.  Maryland,  12  Wheat.  419,  6  L.   Ed.  678. 

"And  must  be  capable  of  authorizing 
the  disposition  of  those  articles  which  it 
introduces,  so  that  they  may  become 
mingled  with  the  common  mass  of  prop- 
erty within  the  territory  entered."  Leisy 
V.  Hardin,  135  U.  S.  100,  108,  34  L.  Ed. 
128;  Brennan  v.  Titusville,  153  U.  S.  289, 
300,  38  L.  Ed.  719.  See,  also.  Gibbons  v. 
Ogden,  9  Wheat.  1,  6  L.  Ed.  23;  Brown 
V.  Maryland,  12  Wheat.  419,  6  L.  Ed. 
678. 

48.  Power  to  regulate  embraces  power 
to  prohibit.— United  States  v.  Marigold,  9 
How.  560,  566,  13  L.  Ed.  257;  Gibbons  v. 
Ogden,  9  Wheat.   1,  192,  193,  6  L.   Ed.  23. 

In  some  circumstances  regulation  may 
properly  take  the  form  and  have  the  ef- 
fect of  prohibition.  Northern  Securities 
Co.  V.  United  States,  193  U.  S.  197,  336, 
48  L.  Ed.  679;  Lottery  Case,  188  U.  S. 
321,  329.  355,  47  L-  Ed.  492;  In  re  Rahrer, 
140  U.  S.  545,  35  L.  Ed.  572.  See,  also, 
the  title  MONOPOLIES  AND  CORPO- 
RATE TRUSTS. 

Plowever,  at  periods  of  high  excitement, 
an  application  of  the  terms  "to  regulate 
commerce"  such  as  would  embrace  abso- 
lute prohibition,  may  have  been  ques- 
tioned, yet,  since  the  passage  of  the  em- 
bargo and  nonintercourse  laws,  and  the 
repeated  judicial  sanctions  those  statutes 
have  received,  it  cannot  be  doubted  that 
the  grant  to  congress  embraces  svich  a 
power.  United  States  v.  Marigold,  9  How. 
560,   566,  13   L.   Ed.   257. 

Such  exclusion  cannot  be  limited  to  par- 
ticular classes  or  descriptions  of  com- 
mercial subjects;  it  may  embrace  manu- 
factures, bullion,  coin,  or  any  other  thing. 
The  power  once  conceded,  it  may  operate 
on  any  and  every  subject  of  commerce  to 
which  the  legislative  discretion  may  apply 
it.    United  States  v.  Marigold,  9  How.  560, 


566,  13  L.  Ed.  257.  See,  generally,  the 
title  EMBARGO  AND  NONINTER- 
COURSE LAWS,  vol.  5,  p.  732. 

49.  Preferences  to  ports  of  one  state 
prohibited. — United  States  Const.,  art.  1, 
§  9;  Morgan's  Steamship  Co.  v.  Louisiana 
Board  of  Health,  118  U.  S-  455,  467,  30  L. 
Ed.  237;  Pennsylvania  v.  Wheeling,  etc.. 
Bridge  Co.,  18  How.  421,  435,  15  L.  Ed. 
435;   South   Carolina  v.   Georgia,   93   U.    S. 

4,  23   L.   Ed.   782;   Munn  V.    Illinois,   94  U. 

5.  113,  24  L.   Ed.   77. 

50.  Restraint  upon  power  of  congress 
only. — Morgan's  Steamship  Co.  v.  Louisi- 
ana Board  of  Health,  118  U.  S.  455,  467, 
30  L.  Ed.  237;  Munn  v.  Illinois,  94  U.  S. 
113,  24  L.  Ed.  77.  See,  also.  Passenger 
Cases,  7  How.  283,  541,  12  L.  Ed.  702  (per 
Woodbur,  J.);  Pennsylvania  v.  Wheeling, 
etc..  Bridge  Co.,  18  How.  421,  435,  15  L. 
Ed.    435. 

The  general  assembly  of  Illinois  can, 
under  the  limitations  upon  the  legislative 
power  of  the  states  imposed  by  the  con- 
stitution of  the  United  States,  fix  by  law 
the  maximum  of  charges  for  the  storage 
of  grain  in  warehouses  at  Chicago  and 
other  places  in  the  state  having  not  less 
than  one  hundred  thousand  inhabitants, 
"in  which  grain  is  stored  in  bulk,  and  in 
which  the  grain  of  different  owners  i'^ 
mixed  together,  or  in  which  grain  i'^ 
stored  in  such  a  manner  that  the  identity 
of  different  lots  or  parcels  cannot  be 
accurately  preserved,"  and  such  law  is 
not  repusfiiant,  to  that  part  of  §  9,  art.  1, 
of  the  United  States  constitution,  which 
provides  that  "no  preference  shall  be 
given  by  any  regulation  of  commerce  or 
revenue  to  the  ports  of  one  state  over 
those  of  another."  Munn  v.  Illinois,  94 
U.    S.    113,    123.    24    L.    Ed.    77. 

51.  Discrimination  between  states  for- 
bidden.— Pennsylvania  v.  Wheeling,  etc., 
Bridge  Co.,  18  How.  421,  435,  15  L.  Ed. 
435. 

"It  is  a  mistake  to  assume  that  congress 
is  forbidden  to  give  a  preference  to  a  port 
in  one  state  over  a  port  in  another.  Such 
preference  is  given  in  every  instance 
where  it  makes  a  port  in  one  state  a  port 
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such  as  the  improvement  of  rivers  and  harbors,  the  erection  of  hghthouses,  and 
other   facihties   of  commerce.^- 

(j)  Aleafis  Employed — aa.  In  GoieraJ. — Congress  may  regulate  and  protect 
the  freedom  of  interstate  commerce  by  any  means  that  are  appropriate  and 
that  are  lawful  and  not  prohibited   by  the  constitution.^^ 

bb.  Injunction. — Congress  b.aving  the  control  of  interstate  commerce,  has_  also 
the  duty  of  protecting  it,  and  it  is  entirely  competent  for  that  body  to  give 
the  remedy  by  injunction  as  more  efficient  than  any  other  civil  remedy.-^* 

cc.  Direct  Force. — In  the  exercise  of  the  power  committed  to  it  over  inter- 
state commerce  and  the  transmission  of  the  mail,  it  is  competent  for  the  national 
government  to  remove  all  obstructions  upon  highways.,  natural  or  artificial,  to 
the  passage  of  interstate  commerce  or  the  carrying  of  the  mail,  and  this  may 
be  accomplished  by  direct  force  through  the  executive  branch  and  in  the  use 
of  the  entire  executive  power  of  the  nation.^^ 


of  entry,  and  refuses  to  make  another 
port  in  another  state  a  port  of  entry." 
Pennsylvania  v.  Wheeling,  etc.,  Bridge 
Co.,   IS   How.   421,   435,   15   L.    Ed.   435. 

52.  Regulations  incidentally  injuriously 
affecting  ports. — Pennsylvania  v.  Wheel- 
ing, etc.,  Bridge  Co.,  18  How.  421,  15  L. 
Ed.  435;  South  Carolina  v.  Georgia,  93 
U.   S.  4.  23  L.   Ed.  782. 

Act  legalizing  bridge. — Therefore  an  act 
of  congress  declaring  a  bridge  over  a  nav- 
igable river,  which  in  fact  does  impede 
steamboat  navigation,  to  be  a  lawful 
structure,  and  requiring  the  officers  and 
crews  of  vessels  navigating  the  river  to 
regulate  their  vessels  so  as  not  to  inter- 
fere with  the  elevation  and  construction 
of  the  bridge,  is  a  legitimate  exercise  of 
the  power  of  congress  to  regulate  com- 
merce, and  is  not  in  conflict  with  the  pro- 
vision of  the  constitution,  which  declares 
that  no  preference  shall  be  given  by  a 
regulation  of  commerce  or  revenue  of  the 
ports  of  one  state  over  those  of  another. 
Pennsylvania  v.  Wheeling,  etc..  Bridge 
Co.,  18  How.  421,  15  L.  Ed.  435.  See,  also. 
South  Carolina  v.  Georgia,  93  U.  S.  4,  23 
L.   Ed.  782. 

Improvement  of  haibor. — An  act  of  con- 
gress authorizinp  the  closing  of  one  of 
the  channels  of  the  Savannah  river  on  the 
South  Carolina  side,  for  the  purpose  of 
improving  the  harbor  of  Savannah,  is  not 
a  preference  giver,  to  the  ports  of  Georgia 
forbidden  bv  the  constitution.  South 
Carolina  v.  Georgia,  93  U.  S.  4,  23  L.  Ed. 
78?. 

53.  Means  employed — In  general. — Gib- 
bons r.  Ogden.  0  AVheat.  1,  19fi,  197.  6  L. 
Ed.  23;  Northern  Securities  Co.  v.  United 
States,  193  U.  S.  197,  334.  48  L.  Ed.  679. 
See.  also,  Brown  v.  Mars 'and,  12  Whcrt. 
419.  6  L.  Ed.  o7S.  Sinnotr.  Davenport.  22 
How.  227,  238,  lt>  L.  Ed.  243;  Henderson 
V.  New  York  City,  92  U.  S.  259,  23  L.  Ed. 
543;  Railroad  Co.  v.  Husen,  95  U.  S. 
465.  472,  24  L.  Ed.  527;  County  of  Mobile 
r  Kimball,  102  U.  S.  691.  26  L.  Ed.  138; 
Missouri,  etc..  R.  Co.  z\  Haber,  169  U.  S. 
613,  628,  42  L.  Ed.  878;  Lottery  Case,  188 
U.  S  321,  -^48,  47  L  Ed.  492.  See  post, 
"Instrumentalities.  II.  A,  1.  b,  (3).  (a), 
cc;    "Means    and    Measures    for    Advance- 


ment and  Protection  of  Commerce,"  II, 
A,  1,  b,  (3),  (a),  dd;  "Conspiracy  to  Ob- 
struct Transportation,"  II.  A,  1,  b,  (3), 
(b),  dd,   (hh). 

54.  Injunction. — United  States  v.  Trans- 
Missouri  Freight  Ass'n,  166  U.  S.  290,  343, 
41  L.  Ed.  1007. 

This  subject  is  fully  and  ably  discussed 
in  the  case  of  In  re  Debs.  158  U.  S.  564,  39 
L.  Ed.  1092.  See,  also,  Cincinnati,  etc.,  R. 
Co.  V.  Interstate  Commerce  Commission, 
162  U.  S.  184,  40  L.  Ed.  935;  Texas,  etc., 
R.  Co.  V.  Interstate  Commerce  Commis- 
sion, 162  U.  S.  197,  40  E.  Ed.  940;  Louisi- 
ana V.  Texas,  176  U.  S.  1,  19,  44  L.  Ed. 
347.  See  post,  "Conspiracy  to  Obstruct 
Transportation,"  II.  A,  1.  b,  (3\  (b).  dd, 
(hh).  See,  generallv.  ihe  tirle  INJUNC- 
TIONS,   vol.    6,   p     1022. 

55.  Direct  force. — In  re  Debs,  158  U.  S. 
564,   599,  39   L.   Ed.   1092. 

"We  hold  it  to  be  an  incontrovertible 
principle,  that  the  government  of  the 
United  States  may,  by  means  of  physical 
force,  exercise  through  its  official  agents, 
execute  on  every  foot  of  American  soil 
the  powers  and  functions  that  belong  to 
it  Thi'-  necessarily  involves  the  power  to 
command  obedience  to  its  law,  and  hence 
the  power  to  keep  the  peace  to  that  ex- 
tent. This  power  to  enforce  its  laws  and 
to  execute  its  functions  in  all  places  does 
not  derogate  from  the  power  of  the  state 
to  execute  its  laws  at  the  same  time  and  in 
the  same  places.  The  one  does  not  exclude 
ine  other,  except  where  both  cannot  be 
executed  at  the  same  time.  In  that  case, 
the  words  of  the  constitution  itself  show 
which  is  to  yield.  'This  Constitution,  and 
all  laws  which  shall  be  made  in  pursuance 
thereof,  *  *  *  shall  be  the  supreme  law 
of  the  land  '  "  In  re  Debs,  158  U.  S.  564, 
578,  39  L.  Ed.  1092.  citing  Ex  parte  Sie- 
bold.  100  U.  S.  371,  395.  25  L-  Ed.  717;  The 
Schooner  Exchange,  7  Cranch  116,  136,  3 
L.  Ed.  287;  Cohens  v.  Virginia,  6  Wheat. 
264,  413,  5  L.  Ed.  257;  Legal  Tender  Cases, 
12  Wall,  457,  555,  20  L.  Ed.  287;  Tennessee 
V.  Davis,  100  U.  S.  257.  25  L.  Ed.  648;  The 
Chinese  Exclusion  Case.  130  U.  S.  581, 
32  L.  Ed.  1068:  In  re  Neagle.  135  U.  S.  1, 
34  L  Ed.  55;  Loean  v.  United  States,  144 
U.   S.  263,  36  L.  Ed.   429;   Fong  Yue  Ting 
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dd.  Corporations. — Congress  may  create  corporations  as  appropriate  means  of 
executing  its  powers  over,  and  lor  the  purpose  of  promoimg  interstate  com- 
merce, as  for  instance,  a  railroad  corporation.^*^  To  the  same  end  congress  may- 
employ  such  a  corporation  created  by  one  of  the  states.'^'' 

ee.  Licenses. — Where  congress  possesses  constitutional  power  to  regulate 
trade  or  intercourse,  it  may  regulate  by  means  of  licenses  as  well  as  other 
modes,  and,  in  case  of  such  regulation,  a  license  will  give  to  the  licensee  au- 
thority to  do  whatever  is  authorized  by  its  terms.^s  Thus,  congress  having 
power  to  regulate  commerce  among  the  bcveral  states,  may  provide  for  granting 
coasting  licenses,  licenses  to  pilots,^^  and  any  other  license  necessary  or  proper 
for  the  exercise  of  that  great  and  extensive  power.  And  the  same  observation 
is  applicable  to  every  other  power  of  congress,  to  the  exercise  of  which  the 
granting  of  licenses  may  be  incident.  All  such  licenses  confer  authority  and 
give  rights  to  the  licensee.*^*' 

(2)  Exclusiveness  of  Pozuer — (a)  Effect  of  Grant  of  Poiver  to  Congress  Ac- 
companied by  Exercise  of  Poiver. — The  rule  is  well  settled  and  in  fact  it  has 
never  been  doubted  that  the  grant  of  power  to  congress  to  regulate  foreign  and 
interstate  commerce,  accompanied  by  legislation  under  it,  operates  as  an  inhi- 
bition upon  the  states  from  interfering  in  any  way  with  the  subject  of  that  leg- 
islation.^^ 


V  United  States,  149  U.  S.  698,  37  L.  Ed. 
905;  In  re  Quarks,  158  U.  S.  532,  39  L. 
Ed.  1080. 

"The  entire  strength  of  the  nation  may 
be  used  to  enforce  in  any  part  of  the  land 
the  full  and  free  exercise  of  all  national 
powers  and  the  security  of  all  rights  en- 
trusted by  the  constitution  to  its  care. 
The  strong  arm  of  the  national  govern- 
ment may  be  put  forth  to  brush  away  all 
obstructions  to  the  freedom  of  interstate 
commerce  or  the  transportation  of  the  mails. 
If  the  emergency  arises,  the  army  of  the 
nation,  and  all  its  malitia,  are  at  the  serv- 
ice of  the  nation  to  compel  obedience  to 
its  laws."  In  re  Debs,  158  U.  S.  564,  582, 
39  L.  Ed.  1092;  Northern  Securities  Co.  v. 
United  States,  193  U.  S.  197,  336,  48  L. 
Ed.  679.  See  post,  "Conspiracy  to  Ob- 
struct Transportation,"  II,  A,  1,  b,  (3), 
(b),  dd,   (hh). 

56.  Creation  of  corporations  as  means 
of  executing  power. — Luxton  v.  North 
River  Bridge  Co.,  153  U.  S.  525,  529,  38 
L.  Ed.  808;  Wilson  v.  Shaw,  204  U.  S.  24, 
34,  51  L.  Ed.  351;  Cherokee  Nation  v. 
Southern  Kansas  R.  Co.,  135  U.  S.  641, 
34  L.  Ed.  295.  See  post,  "Railroads,"  II, 
A,  1,  b,  (3),  (b),  dd.  See,  also,  the  titles 
CORPORATIONS,  vol.  4,  p.  664;  RAIL- 
ROADS. 

57.  Corporation  created  by  state. — Cher- 
okee Nation  v.  Southern  Kansas  R.  Co., 
135  U.  S.  641,  34  L.  Ed.  295.  See  the  title 
CORPORATIONS,  vol.  4,  p.  666.  And 
see  post,  "Construction,"  II,  A,  1,  b,  (3), 
(b),  dd,   (bb). 

58.  Regulation  by  means  of  licenses.— 
Licenses  Tax  Cases,  5  Wall.  462,  18  L. 
Ed.  489.  See,  generally,  the  title  LI- 
CENSES. 

59.  Coasting  and  pilot  licenses. — License 
Tax  Cases,  5  Wall.  402,  18  L-  Ed.  497.  See 
post,  "Pilots,"  II,  A,  1,  b,  (3),  (b),  tt,  (cc), 


aaa;    "Registration,    Enrollment    and    Li- 
cense," II,  A,  1,  b,  (3),  (b),  tt,  (cc),  ccc. 

60.  License  Tax  Cases,  5  Wall.  462,  18  L. 
Ed.  497. 

61.  Grant  of  power  to  congress  accom- 
panied by  legislation  operates  as  inhibition 
upon  states. — Gibbons  v.  Ogden,  9  WHieat. 
1,  6  L.  Ed.  23;  County  of  Mobile  v.  Kim- 
ball, 102  U.  S.  691,  699,  700,  26  L.  Ed.  238; 
Wisconsin  v.  Dttluth,  96  U.  S.  379.  387,  24 
L.  Ed.  668;  Willson  v.  Blackbird  Creek 
Marsh  Co.,  2  Pet.  245,  7  L.  Ed.  412;  Penn- 
sylvania V.  Wheeling,  etc.,  Bridge  Co.,  18 
How.  421,  15  L.  Ed.  435;  Oilman  v.  Phil- 
adelphia, 3  Wall.  713,  18  L.  Ed.  96;  South 
Carolina  v.  Georgia,  93  U.  S.  4,  23  L.  Ed. 
782:  Pound  v.  Turck,  95  U.  S.  459,  24  L. 
L.  Ed.  525;  Smith  v.  Alabama,  124  U.  S. 
465,  473,  31  L.  Ed.  508;  Hinson  v.  Lott,  8 
Wall.  148,  19  L.  Ed.  389;  Western  Union 
Tel.  Co.  V.  James,  162  U.  S.  650,  662.  40 
L.  Ed.  1105;  Bridge  Co.  v.  United  States, 
105  U.  S.  470,  479,  26  L.  Ed.  1143;  Man- 
chester V.  Massachusetts,  139  U.  S.  240, 
262,  35  L-  Ed.  159;  Pittsburg,  etc.,  Coal 
Co.  V.  Louisiana,  156  U.  S.  590.  598,  39  L. 
Ed.  544;  New  York  Citv  v.  Miln,  11  Pet. 
102,  137,  9  L.  Ed.  648;  Pensacola  Tel.  Co. 
V.  Western  Union  Tel.  Co.,  96  U.  S.  1,  89, 
24  L.  Ed.  708;  Louisiana  v.  Texas,  176  U. 
S.  1,  21,  44  L.  Ed.  347. 

The  doctrine  has  always  been  firmly 
maintained  by  the  federal  supreme  court, 
that  whenever  a  conflict  arises  between  a 
state  and  the  United  States  as  to  the  regu- 
lation of  commerce  or  navigation,  the  au- 
thority of  the  latter  is  supreme  and  con- 
trolling. Manchester  v.  Massachusetts, 
139  U.  S.  240,  262,  35  L-  Ed.  159. 

The  actual  exercise  by  congress  of  its 
power  over  either  interstate  or  foreign 
commerce  is  equally  and  necessarily  ex- 
clusive of  that  of  the  states,  and  para- 
mount over  all  the  powers  of  the  states; 
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(b)  Effect  of  Grant  of  Pozver  to  Congress  Anterior  to  Exercise  of  Power  bv 
■  Congress — aa.  In  General — Conflict  in  Decisions. — The  question  which  has  been 
much  debated,  and  concerning  which  there  has  been  great  divergence  of  views 
and  almost  irreconcilable  conflict  in  the  decisions  of  the  supreme  court,  is  as 
to  whether  the  power  to  regulate  interstate  and  foreign  commerce  is  surrendered 
by  the  mere  grant  to  congress,  or  whether  it  is  retained  by  the  states  until 
congress  shall  exercise  that  power.  In  other  words  the  question  is,  whether 
the  power  of  congress  to  regulate  commerce  is  in  all  respects  exclusive  or 
paramount  only.*52  It  has  been  said  that  some  of  the  divergence  of  views  upon 
this  question  has  arisen  from  not  always  bearing  in  mind  the  distinction  be- 
tween commerce  as  strictly  defined,  and  its  local  aids  or  instruments,  or  meas- 
ures taken   for   its   improvement.^^ 

bb.  Decisions  Holding  Grant  Not  in  All  Respects  Exclusive. — In  the  de- 
cisions which  have  held  that  the  mere  grant  of  the  commercial  power,  anterior 
to  any  action  of  congress  under  it,  is  not  in  all  respects  exclusive  of  'state  au- 
thority to  regulate  commerce,^^  it  has  been  said  that  the  diversities  of  opinion 

bile  V.   Kimball,   102  U.   S.   691,  702,   26   L. 
Ed.  238. 

64.  Decision  holding  grant  not  to  be  ex- 
clusive.—Coolev  V.  Board  of  Wardens,  12 
How.  299,  317,  319,  13  L.  Ed.  996;  Oilman 
V  Philadelphia,  3  Wall.  713,  726,  18  L.  Ed. 
96;  Covington,  etc.,  Bridge  Co.  v.  Ken- 
tucky, 154  U.  S.  2«4,  212,  38  L.  Ed.  962. 

In  County  of  Mobile  v.  Kimball,  102  U. 
S.  691,  700,  26  L.  Ed.  238,  the  court  said: 
"In  the  opinion  of  the  court  in  Gibbons  v. 
Ogden,  9  Wheat.  1,  6  L-  Ed.  23,  the  first 
and  leading  case  upon  the  construction  of 
the  commercial  clause  of  the  constitution, 
and  which  opinion  is  recognized  as  one  of 
the  at)lest  of  the  great  chief  justice  then 
presiding,  there  are  several  expressions 
which  would  indicate,  and  his  general  rea- 
soning wauld  tend  to  the  same  conclusion, 
that  in  his  judgment  the  grant  of  the  com- 
mercial power  was  of  itself  sufficient  to 
exclude  all  action  of  the  states;  and  it  is 
upon  them  that  the  advocates  of  the  ex- 
clusive theory  chiefly  rely;  and  yet  he 
takes  care  to  observe  that  the  question 
was  not  involved  in  the  decision  required 
by  that  case." 

"Some  years  later  (1829)  the  case  of 
Willson  V.  Blackbird  Creek  Marsh  Co.,  2 
Pet.  245,  252,  7  E.  Ed.  412,  came  before 
the  court.  There  a  law  of  Delaware  au- 
thorizing the  construction  of  a  bridge  over 
one  of  its  small  navigable  streams,  which 
obstructed  the  navigation  of  the  stream, 
was  held  not  to  be  repugnant  to  the  com- 
mercial power  of  congress.  The  court. 
Chief  Justice  Marshall  delivering  its  opin- 
ion, placed  its  decision  entirely  upon  the 
abse.nce  of  any  congressional  legislation  on 
the  subject.  Its  language  was:  'If  con- 
gress has  passed  any  act  which  bore  upon 
the  case;  any  act  in  execution  of  the 
power  to  regulate  commerce,  the  object 
of  which  was  to  control  state  legislation 
over  those  small  navigable  creeks  into 
which  the  tide  flows,  and  which  abound 
throughout  the  lower  country  of  the  Mid- 
dle and  Southern  States — we  should  feel 
much  difficulty  in  saying  that  a  state  law 
coming  in  conflict  with  such  act  would  be 


so  that  state  legislation,  however  legiti- 
mate in  its  origin  or  object,  when  it  con- 
flicts with  the  positive  legislation  of  con- 
gress, or  its  intention  reasonably  implied 
from  its  silence,  in  respect  to  the  subject 
of  commerce  of  both  kinds,  must  fail 
Bowman  v.  Chicago,  •etc.,  R.  Co.,  125  U.  S. 
465,  482,  31  L.  Ed.  700. 

The  power  of  congress  in  respect  to 
legislation  for  the  preservation  of  inter- 
state commerce  is  just  as  free  from  state 
interference  as  any  other  subject  within 
the  sphere  of  its  legislative  authority.  The 
action  of  congress  is  supreme,  and  over- 
rides all  that  the  states  may  d©.  Bridge 
Co.  V.  United  States,  105  U.  S.  470,  479,  26 
L.  Ed.  1143. 

62.  Question  much  debated  and  deci- 
sions conflicting. — Case  of  State  Freight 
Tax,  15  Wall.  232,  279,  21  L.  Ed.  146. 

In  Hinson  v.  Lott,  8  Wall.  148,  19  L-  Ed. 
389,  the  court  said:  "The  question  of  the 
nature  of  the  power  to  regulate  commerce 
and  how  far  that  power  is  exclusively 
vested  in  congress,  has  always  been  a 
difficult  one,  and  has  seldom  been  con- 
strued in  this  court  with  unanimity." 

63.  Failure  to  distinguish  between  com- 
merce and  its  local  aids  or  instruments. — 
County  of  Mobile  v.  Kimball,  102  U.  S. 
691,  702,  26  L.  Ed.  238. 

"Commerce  with  foreign  countries  and 
among  the  states,  strictly  considered,  oon- 
sists  in  intercourse  and  traffic,  including  in 
these  terms  navigation  and  the  transpor- 
tation and  transit  of  persons  and  property, 
as  well  as  the  purchase,  sale  and  exchange 
of  commodities.  For  the  regulation  of 
commerce  as  thus  defined  there  can  be 
only  one  system  of  rules  applicable  alike 
to  the  whole  country;  and  the  authority 
which  can  act  for  the  whole  country  can 
alone  adopt  such  a  system.  Action  upon  it 
by  separate  states  is  not,  therefore,  per- 
missible. Language  affirming  the  exclu- 
siveness  of  the  grant  of  power  over  com- 
merce as  thus  defined  may  not  be  inac- 
curate, when  it  would  be  so  if  applied  to 
legislation  upon  subjects  which  are  merely 
auxiliary  to  commerce."     County  of   Mo- 
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which  have  existed  on  the  subject  have  arisen  from  the  different  views  taken 
of  the  nature  of  this  power,  and  that  when  the  nature  of  a  power  like  this  is 
spoken  of,  it  must  be  intended  to  refer  to  the  subjects  of  that  power.^^  Thus 
it  is  said  that  the  subjects  upon  which  congress  may  act  under  its  power  to 
regulate  commerce  with  foreign  nations  and  among  the  several  states  are  of 
infinite  variety,  requiring  for  their  successful  management  different  plans  or 
modes  of  treatment.  Some  of  them  are  national  in  their  character  and  admit 
and  require  uniformity  of  regulation,  aft'ecting  alike  all  the  states ;  others  are 
local  or  are  mere  aids  to  commerce,  and  can  only  be  properly  regulated  by 
provisions    adapted   to   their    special   circumstances   and   localities.*^*^      Therefore, 


void.  But  congress  has  passed  no  such 
act.  The  repugnancy  of  the  law  of  Del- 
aware to  the  constitution  is  placed  entirely 
on  its  repugnancy  to  the  power  to  regu- 
late commerce  with  foreign  nations  and 
among  the  several  states — a  power  which 
has  not  been  so  exercised  as  to  affect  the 
question."  County  of  Mobile  v.  Kimball, 
102  U.   S.   691,   700.   26   L.    Ed.   238. 

In  the  License  Cases,  5  How.  504,  12  L. 
Ed.  256,  which  were  before  the  court  in 
1847,  there  was  great  diversity  of  views  in 
the  opinions  of  the  different  judges  upon 
the  operation  of  the  grant  of  the  com- 
mercial power  of  congress  in  the  absence 
of  congressional  legislation.  Extreme 
doctrines  upon  both  sides  of  the  question 
were  asserted  by  some  of  the  judges,  but 
the  decision  reached,  so  far  as  it  can  be 
viewed  as  determining  any  question  of 
construction,  was  confirmatory  of  the  doc- 
trine that  legislation  of  congress  is  es- 
sential to  prohibit  the  action  of  the  states 
upon  the  subjects  there  considered.  County 
of  Alobile  v.  Kimball,  102  U.  S.  691,  701, 
26  L.  Ed.  238. 

There  are  cases  in  which,  either  by  ex- 
press provision  or  by  omission  to  exer- 
cise its  own  powers,  congress  has  left  to 
the  regulation  of  states,  matters  clearly 
within  its  commercial  powers.  Of  this 
description  were  the  state  pilot  laws  rec- 
ognized as  valid  by  the  acts  of  congress 
of  1789,  and  1831.  1  Stat,  at  L.  54,  5  Stat, 
at  L.  153.  Steamship  Co.  v.  Portwardens, 
G   Wall.  31,  18   L.   Ed.  749. 

65.  Causes  of  diversities  of  opinion — 
Different  views  taken  of  nature  of  power. 
— Cooley  V.  Board  of  Wardens,  12  How. 
299,  318,  13  L-  Ed.  996. 

"When  the  nature  of  a  power  like  this 
is  spoken  of,  when  it  is  said  that  the  na- 
ture of  the  power  requires  that  it  should 
be  exercised  exclusively  by  congress,  it 
must  be  intended  to  refer  to  the  subjects 
of  that  power,  and  to  say  they  are  of  such 
a  nature  as  to  require  exclusive  legisla- 
tion by  congress.  Now  the  power  to  reg- 
ulate commerce  embraces  a  vast  field, 
containing  not  only  many,  but  exceedingly 
various  subjects,  quite  unlike  in  their  na- 
ture; some  imperatively  demanding  a  sin- 
gle uniform  rule,  operating  equally  on  the 
commerce  of  the  United  States  in  every 
port;  and  some,  like  the  subject  now  in 
question,  as  imperatively  demanding  that 
diversitV  which   alone   can   meet   the   local 


necessities  of  navigation.  Either  abso- 
lutely to  affirm  or  de^ny  that  the  nature 
of  this  power  requires  exclusive  legisla- 
tion by  congress  is  to  lose  sight  of  .the 
nature  of  the  subjects  of  this  power,  and  to 
assert  concerning  all  of  them  what  is 
really  applicable  but  to  a  part."  Cooley  v. 
Board  of  Wardens,  12  How.  299,  318,  13  L. 
Ed.  996. 

"The  grant  of  commercial  power  to 
congress  does  not  contain  any  terms 
v.'hich  expressly  exclude  the  states  from 
exercising  an  authority  over  its  subject 
matter.  H  they  are  excluded  it  must  be 
because  the  nature  of  the  power,  thus 
granted  to  congress,  requires  that  a 
similar  authority  should  not  exist  in  the 
states.  If  it  were  conceded  on  the  one 
side,  that  the  nature  of  this  power,  like 
that  to  legislate  for  the  District  of 
Columbia,  is  absolutely  and  totally  re- 
pugnant to  the  existence  of  similar  power 
in  the  states,  probably  no  one  would  denj' 
that  the  grant  of  the  power  to  congress 
as  effectually  and  perfectly  excludes  the 
states  from  all  future  legislation  on  the 
subject,  as  if  express  words  had  been 
used  to  exclude  them.  And  on  the  other 
hand,  if  it  were  admitted  that  the  ex- 
istence of  this  power  in  congress,  like  the 
power  of  taxation,  is  compatible  with  the 
existence  of  a  similar  power  in  the  states, 
then  it  would  be  in  conformity  with  the 
contemporary  exposition  of  the  constitu- 
tion (Federalist,  No.  32),  and  with  the 
judicial  construction,  give^n  from  time  to 
time  by  this  court,  after  the  most  de- 
liberate consideration,  to  hold  that  the 
mere  grant  of  such  a  power  to  congress 
did  not  imply  a  prohibition  on  the  states 
to  exercise  the  same  power;  that  it  is  not 
the  mere  existence  of  such  a  power,  but 
its  exercise  by  c&ngress,  which  may  be 
incompatible  with  the  exercise  of  the  same 
power  by  the  states,  and  that  the  states 
may  legislate  in  the  absence  of  con- 
gressional regulations.  Sturges  v.  Crown- 
inshield,  4  Wheat.  122,  193,  4  L.  Ed.  529; 
Houston  V.  Moore,  5  Wheat.  1,  5  L.  Ed. 
19;  Willson  v.  Blackbird  Creek  Marsh 
Co.,  2  Pet.  245,  251,  7  L.  Ed.  412."  Cooley 
V.  Board  of  Warde-ns,  12  How.  299,  318,  13 
L.   Ed.  996. 

66.  Subjects  of  different  nature  requir- 
ing different  modes  of  regulation. — County 
of  Mobile  v.  Kimball,  102  U.  S.  691,  697. 
26     L.     Ed.     233;     Cooley     v.     Boa?d     of 
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the  doctrine  is  laid  down  by  this  Hne  of  cases  that  the  exclusiveness  of  the  com- 
mercial power  of  congress  in  any  case  is  to  be  determined  more  by  the  nature 
of  the  subject  upon  which  it  is  to  operate  than  by  the  terms  of  the  grant,  which, 
though  general,  are  not  accompanied  by  any  express  prohibition  of  the  exer- 
cise of  the  power  by  the  states,*"'"^  and  that  whatever  subjects  of  commerce  are 
in  their  nature  national,  or  admit  only  of  one  uniform  system  or  plan  of  reg- 
ulation, may  justly  be  said  to  be  of  such  a  nature  as  to  require  exclusive  le^-- 
islation  by  congress,''^  while  with  respect  to  subjects  which  are  local  in  their 
nature  or  operation,  or  constitute  mere  aids  to  commerce,  the  authority  of  the 
state  may  be  exerted  for  their  regulation  and  management  until  congress  in- 
terferes and  supersedes  it,  and  to  this  extent  the  power  to  regulate  commerce 
may  be  exercised   by   the   states.''^     The   uniformity  of  commercial   regulations. 


Wardens,  12  How.  299,  318,  13  L.  Ed.  996; 
Webber  v.  Virginia,  103  U.  S.  344,  351,  26 
L.  Ed.  565.  Bowman  v.  Chicago,  etc.,  R. 
Co.,  125  U.  S.  465,  485,  31  L.  Ed.  700; 
Gloucester  Ferry  Co.  v.  Pennsylvania,  111 
'J.  S.  196.  204,  29  L.  Ed.  ioS;  Walling  v. 
Michigan,  116  U.  S.  446.  456,  29  L.  Ed. 
691;  Gilman  v.  Philadelphia,  3  Wall.  713, 
726,  18  L.  Ed.  96.  Ex  parte  McNiel,  Vi 
Wall.    236,   240,   20    L.    Ed.    624. 

67.  Exclusiveness  of  power  determined 
by  nature  of  subject. — Cou/nty  of  Mobile 
V.  Kimball.  102  U.  S.  691,  70J,  26  L.  Ed. 
238;  Cooley  T'.  Board  of  Wardens,  12  How. 
299,  328,  13  L.  Ed.  995;  Gilman  v.  Phila 
delphia,  8  Wall.  713,  727,  18  L.  Ed.  96; 
Crandail  v.  Nevada,  6  Wall.  35,  ]»  L.  Ed. 
745;  Welton  v.  Missouri.  9 J  U.  S.  275,  23 
L.  Ed.  347;  Henderson  v.  New  York  Ciiy, 
92   U.  S.  259,  23   L.  Ed.  543. 

68.  Subjects  of  national  character,  etc. 
— Coolev  V.  Board  of  Wardens,  12  How. 
299,  319'  13  L.  Ed.  996;  Gilman  v.  Phila  ' 
delphia,  3  Wall.  7J3,  18  L.  Ed.  96; 
Crandail  v.  Nevada,  6  Wall.  35,  18  L.  Ed. 
745;  CourHtv  of  Mobile  v.  Kimball,  102  U. 
S.  691,  696,  26  L.  Ed.  238;  Pound  v.  Turck. 
95  U.  S.  459.  462,  24  L.  Ed  525;  Ex  parte 
McNiel,  13  Wall.  236,  240,  20  L.  Ed.  624: 
Ex  parte  Siebold,  100  U.  S.  371,  385,  25 
L.  Ed.  717.  See  post,  "Validity  of  State 
L.egislation  Merely  Affecting  Commerce," 
II,  A,  1,  b.  (2),  (b),  cc,  (bb). 

69.  Subjects  of  local  nature  or  mere  aids 
to  commerce. — Cooley  v.  Board  of 
Wardens,  12  How.  299,  13  E.  Ed.  996: 
Gilman  v.  Philadelphia,  3  Wall  713,  726, 
18  L.  Ed.  96;  County  of  Mobile  v.  Kimball, 
102  U.  S.  691,  697,  26  L.  Ed.  238;  Crandail 
V.  Nevada,  6  Wall.  35,  18  L.  Ed.  745; 
Pound  V.  Turck,  95  U.  S-  459,  462,  24  L. 
Ed.  525:  Ex  parte  McNiel,  13  Wall.  236, 
240,  20  L.  Ed.  624. 

The  regulation  of  foreign  and  interstate 
commerce  is  conferred  by  rhe  constitu- 
tion upon  congress.  It  is  not  expressly 
taken  away  from  the  states.  But  where 
the  subiect  matter  is  one  of  a  national 
character,  or  one  that  requires  a  uniform 
rule,  it  has  been  held  that  the  power  of 
congress  is  exclusive.  On  the  contrary, 
where  neither  of  these  circumstances' 
exist,  it  has  been  held  that  state  regula- 
tions are  not  unconstitutional.  In  the 
absence  of  congressional  regulation,  which 


would  be  of  paramount  authority  when 
adopted,  they  are  valid  and  binding.  Ex 
parte  Siebold,  100  U.  S.  371,  385,  25  L. 
Ed.  717. 

In  Crandail  v.  Nevada,  6  Wall.  35,  18 
L.  Ed.  745,  the  court  said:  "The  proposi- 
tion that  the  power  to  regulate  corrimerce 
as  granted  to  congress  by  the  constitu- 
tion, necessarily  excludes  the  exercise  by 
the  stares  of  any  of  the  power  thus 
granted,  is  orne  which  has  been  most  cgn- 
sidered  in  this  court,  and  the  earlier 
discussions  left  the  question  in  much 
doubt.  As  late  as  the  January  term,  1849, 
the  opinions  of  the  judges  in  The  Passen- 
ger Cases  (7  How.  283,  12  L.  Ed.  702), 
show  that  the  question  was  considered  to 
be  one  of  much  importance  in  those  cases, 
and  _  was  ev-en  then  unsettled,  though 
previous  decisions  of  the  court  were  re- 
lied on  by  the  judges  themselves  as  de- 
ciding it  in  differ&nt  ways.  It  was 
certainly,  so  far  as  those  cases  affected  it, 
left  an  open  question.  In  the  case  of 
Coolev  V.  Board  of  Wardens  (12  How. 
299,  13  L.  Ed.  996),  four  years  later,  the 
same  question  came  directly  before  the 
court  in  reference  to  the  local  laws  of  the 
port  of  Philadelphia  concerning  pilots. 
It  was  claimed  that  they  constituted  a 
regulation  of  commerce,  and  were  there- 
fore void.  The  court  held  that  they  did 
come  within  the  meaning  of  the  terms 
'to  regulate  commerce,'  but  that  until 
congress  made  regulations  concerning 
pilots,  the  states  were  competent  to  do  so. 
Perhaps  no  more  satisfactory  solution  has 
ever  been  given  to  this  vexed  question 
than  the  one  furnished  by  the  court  in 
that  case." 

"The  controlling  and  supreme  power 
over  commerce  with  foreign  nations  and 
the  several  states  is  undoubtedly  con- 
ferred upon  congress.  Yet,  in  my  judg- 
ment, the  state  may  nevertheless,  for  the 
safety  or  convenience  of  trade,  or  for  the 
protection  of  the  health  of  its  citizens, 
make  regulations  of  commerce  for  its  own 
ports  and  harbors,  and  for  its  own  terri- 
tory; and  such  regulations  are  valid  unless 
they  come  in  conflict  with  a  law  of 
congress.  Such  evidently,  I  think,  was 
the  construction  which  the  constitution 
universally  received  at  the  time  of  its 
adoption,   as   appears   from   the   legislation 
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which  the  grant  to  congress  was  designed  to  secure  against  conflicting  state 
provisions,  was  necessarily  intended  only  for  cases  where  such  uniformity  is 
practicable.  Where  from  the  nature  of  the  subject  or  the  sphere  of  its  opera- 
tion, the  case  is  local  and  limited,  special  regulations  adapted  to  the  immediate 
locality  could  only  have  been  contemplated,  state  action  upon  such  subjects  can 
constitute  no  interference  with  the  commercial  power  of  congress,  for  when 
that  acts  the  state  authority  is  superseded J°  It  has  been  said  that  the  adjudi- 
cations of  the  supreme  court  with  respect  to  the  power  of  congress  and  the 
states  over  the  general  subject  of  commerce  are  divisible  into  three  classes. 
First,  those  in  which  the  power  of  the  state  is  exclusive,  referring  to  the  in- 
ternal commerce  of  a  state;  second,  those  in  which  the  states  may  act  in  the 
absence  of  legislation  by  congress,  including  matters  of  local  interest;  third, 
those  in  wdiich  the  action  of  congress  is  exclusive  and  the  states  may  not  inter- 
fere at  all,  i.  e.,  with  regard  to  subjects  of  national  importance."^ ^ 

cc.  Decisions  Holding  Pozver  Exclusive — Better  Rule — (aa)  General  State- 
ment of  Rule. — But  according  to  what  seems  to  be  the  better  rule,  the  power 
conferred  upon  congress  to  "regulate"  commerce  with  foreign  nations  and 
among  the  several  states  is  in  all  respects  an  exclusive  power,  and  the  states 
may  not  "regulate"   such  commerce   in   any  way ."^2 


of  congress  and  of  the  several  states;  and 
a.  careful  examination  of  the  decisions  of 
this  ccmrt  will  show  that,  so  far  from 
sanctioning  the  opposite  doctrine,  they 
recognize  and  maintain  the  power  of  the 
states."  Opinion  of  Taney,  C  J-,  in 
License  Cases,  5  How.  504,  579,  12  L.  Ed. 
256. 

In  relation  to  the  power  of  congress 
to  regulate  commerce  in  regard  to  mat- 
ters of  local  concern  it  is  said  that  it  is 
not  its  mere  existence  but  its  exercise  by 
congress  which  may  be  incompatible  with 
the  exercise  of  the  same  power  by  states,  ■ 
and  that  the  states  may  legislate  in  the 
absence  of  congressional  regulations. 
Western  Union  Tel.  Co.  v.  James,  162 
U.  S.  650,  655,  40  L.  Ed.  1105,  citing 
Sturges  V.  Crowninshield,  4  Wheat.  122, 
193,  4  L.  Ed.  529.  See  post,  "Validity  of 
State  Legislation  Merely  Affecting  Com- 
merce," II,  A,  1,  b,   (2),   (b),  cc,   (bb). 

70.  Uniformity  required  only  where 
practicable. — County  of  Mobile  v.  Kimball, 
102  U.  S.  691,  699,  26  L.  Ed.  238; 
Escanabo  Co.  v.  Chicago,  107  U.  S.  678, 
687  27  L.  Ed.  442;  Transportation  Co.  v. 
Parkersburg,  107  U.  S.  691,  703.  27  L. 
Ed.    584. 

71.  Adjudications  divisible  into  three 
classes. — Covington,  etc..  Bridge  Co.  v. 
Kentucky,  154  U.  S.  204.  209.  38  L.  Ed. 
962;  Western  Union  Tel.  Co.  v.  James, 
162   U.   S.   650,  655,  40   L.   Ed.    1105. 

72.  Power  of  congress  to  "regulate" 
commerce  in  all  respects  exclusive. — 
Railroad  Co.  v.  Huscn.  95  U.  S.  46.5,  469, 
24  L.  Ed.  527;  Crutcher  v.  Kentucky.  141 
U  S  47,  59,  60,  35  L.  Ed.  649;  Brennan  v. 
Titupville.  153  U.  S.  289.  301.  38  L.  Ed. 
719;  Hall  v.  DeCuir,  95  U.  S.  485,  487,  488, 
490,  24  L.  Ed.  547;  Robbins  v.  Shelby 
County  Taxing  District,  120  U.  S.  489, 
493.  30  L.  Ed.  694;  Welton  V.  Missouri. 
91  U.  S.  275,  2S2.  23  L  Ed.  347;  Railroad 
Co.    V.    Maryland,    21    Wall.    456,    472,    22 


L.  Ed.  678;  Philadelphia,  etc..  Steam- 
ship Co.  V.  Pennsylvania,  122  U.  S.  326. 
335,  336,  30  L.  Ed.  1200;  Adams  Express 
Co.  V.  Kentucky,  206  U.  S.  129,  135,  51  L. 
Ed.  987;  Central  of  Georgia  R.  Co.  v. 
Murphey,  196  U.  S.  194,  49  L-  Ed.  444; 
Passenger  Cases,  7  How.  283,  400,  12  L. 
Ed.  702;  Sherlock  v.  Ailing,  93  U.  S.  99,  23 
L.  Ed.  819;  Leloup  v.  Mobile,  127  U.  S. 
640,  648,  32  L.  Ed.  311;  McLean  &  Co.  v. 
Denver,  etc.,  R.  Co.,  203  U.  S  38,  49,  51  L. 
Ed.  78;  Houston,  etc.,  R.  Co.  v.  Mayes, 
•?0L  U.  S.  321,  50  L.  Ed.  772;  McNeill  v. 
Southern  R.  Co.,  202  U.  S.  543,  50  L.  Ed. 
1142;  Western  Union  Tel.  Co.  v.  Call  Pub. 
Co.,  181  U.  S.  92,  100,  45  L.  Ed.  765; 
United  States  v.  Knight  Co.,  156  U.  S.  1, 
n.  39  L.  Ed.  325;  United  States  v.  Ar- 
jona,   120  U.   S.   479,  30  L.    Ed.   728. 

There  can  be  no  doubt  but  that  ex- 
clusive power  has  been  conferred  upon 
congress  in  respect  to  the  regulation  of 
commerce  among  the  several  states.  The 
difficulty  has  never  been  as  to  the  exist- 
ence of  this  power,  but  as  to  what  is  to 
be  deemed  an  encroachment  upon  it.  Hall 
V.  DeCuir,  95  U.  S.  485,  487,  24  L.  Ed. 
547. 

In  the  earlier  decisions  of  the  supreme 
court  the  power  given  to  congress  to 
regulate  commerce  among  the  states  was 
said  to  have  been  so  entirely  vested  in 
congress  that  no  part  of  it  can  be  exer- 
cised by  a  state.  Case  of  State  Freight 
Tax,  15  Wall.  232,  279,  21  L.  Ed.  146, 
citing  Gibbons  v.  Ogden,  9  Wheat.  1,  6 
L.  Ed.  23;  Passenger  Cases,  7  How.  283, 
12  L.  Ed.  702. 

The  constitutional  power  to  regulate 
commerce  with  foreign  nations,  and 
among  the  several  states  and  with  the  In- 
dian tribes,  is  exclusively  vested  in  con- 
gress, and  no  nart  of  it  can  be  exercised 
by  a  state.  This  is  the  sense  in  which 
those  words  were  used  in  the  case  of 
Gibbons  v.   Ogden,  9  Wheat.   1,   198,  6  L. 
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(bb)  Validity  of  State  Legislation  Merely  Affecting  Commerce— aza.  In  Gen- 
eral.—While  a  state  may  not  "regulate"  foreign  or  interstate  commerce,  yet 
state  _  authority  over  the  same  is  not  wholly  excluded  in  the  absence  of  con- 
gressional action,  for  state  legislation,  in  a  great  variety  of  ways,  may  affect 
such  commerce  and  persons  engaged  therein,  without  constitutmg  'a  re^^ulation 
■of  it  within  the  meaning  of  the  constitution^^  *^ 


Ed.  23.  All  that  was  decided  in  that  case 
remains  unchanged  by  any  subsequent 
opinion  or  judgment  of  the  supreme  court. 
Some  of  the  judges  of  it  have,  in  several 
cases,  expressed  opinions  that  the  power 
to  regulate  commerce  is  not  exclusively 
vested  in  congress.  But  they  are  indi- 
vidual opinions  without  judicial  authority 
to  overrule  the  contrary  conclusion,  as  it 
was  given  by  the  supreme  court  in  Gib- 
bons V.  Ogden,  9  Wheat.  1,  J98,  6  L.  Ed. 
■23,  opinion  of  Wavne,  J.,  in  Passenger 
Cases,  7  How.  283,  411,  12  L.   Ed.  702. 

In  Case  of  State  Freight  Tax,  15  Wall. 
232,  279,  21  L.  Ed.  146,  the  court  said: 
"Certainly  it  has  never  yet  been  decided 
by  this  court  that  the  power  to  regulate 
interstate,  as  well  as  foreign  commerce, 
is   not  exclusively  in  congress." 

In  the  case  of  Railroad  Co.  v.  Husen, 
■95  U.  S.  465,  469,  24  L.  Ed.  527,  it  was  said 
that  "Whatever  may  be  the  power  of  a 
state  over  commerce  that  is  completely 
internal,  it  can  no  more  prohibit  or  regu- 
late that  which  is  interstate  than  it  can 
that  which  is  with  foreign  nations." 
Schollenberger  v.  Pennsylvania,  171  U.  S. 
1.  13,  43  L.  Ed.  49;  Brown  v.  Houston, 
114  U.  S.  622,  631,  29  L.  Ed.  257;  Pitts- 
burg, etc..  Coal  Co.  v.  Bates,  156  U.  S. 
577,  39  L.  Ed.  538. 

"Power  over  one  is  given  by  the  con- 
stitution of  the  United  States  to  congress 
in  the  same  words  in  which  it  is  given 
over  the  other,  and  in  both  cases  it  is 
Tiecessarily  exclusive."  Railroad  Co.  v. 
Husen.  95  U.  S.  465.  469,  24  L.  Ed.  527.  _ 

In  Robbins  v.  Shelby  County  Taxing 
District,  120  _U.  S.  489,  493,  30  L.  Ed.  694, 
the  court  said:  "In  a  word,  it  may  be 
said  that  in  the  matter  of  interstate  com- 
merce the  United  States  are  but  one 
country,  and  are  and  must  be  subject  to 
■one  system  of  regulations,  and  not  to  a 
multitude  of  systems.  The  doctrine  of  the 
■freedoin  of  that  commerce,  except  as 
regulated  by  cc»ngress,  is  so  firmly  estab- 
lished that  it  is  unnecessary  to  enlarge 
further  upon  this  subject."  Bowman  v. 
Chicago,  etc.,  R.  Co.,  125  U.  S.  465,  497, 
498,  31  L.  Ed.  700;  Interstate  Commerce 
Commission  v.  Brimson,  154  U.  8.  447, 
470,  38  L.  Ed.  1047;  Stoutenburgh  v.  Hen- 
nick,  129  U.  S.  141,  148,  32  L.  Ed.  637; 
Stockard  v.  Morgan,  185  U.  S.  27,  31,  46 
X.  Ed.  785. 

The  power  of  congress  in  respect  to 
legislation  for  the  preservation  of  inter- 
state commerce  is  just  as  free  from  state 
interference  as  any  other  subject  within 
the  sphere  of  its  legislative  authoritv. 
"Bridge    Co.    v.    United    States,    105    U.    S. 


470,  479,  26  L-  Ed.  1143;  Monongahela 
Nav.  Co.  V.  United  States,  148  U.  S  312 
338,   37   L.    Ed.    463. 

The  power  of  congress  is  certainly  so 
far  exclusive  that  no  state  has  power  to 
rnake  any  law  or  regulation  which  will 
afifect  the  free  and  unrestrained  inter- 
course and  trade  between  the  states,  as 
congress  has  left  it,  or  which  will  impose 
any  discriminating  burden  or  tax  upon 
the  citizens  or  products  of  other  states 
commg  or  brought  within  its  jurisdiction. 
Pittsburg,  etc..  Coal  Co.  v.  Bates,  156  U. 
S.  577,  587,  39  L.  Ed.  538;  Brown  v.  Hous- 
ton, 114  U.   S.  622.  630,  29   L.  Ed.   257. 

"It  may  be  doubted  whether  any  of  the 
evils  proceeding  from  the  feebleness  of 
the  federal  government  contributed  more 
to  that  great  revolution  which  introduced 
the  present  system  than  the  deep  and  gen- 
eral conviction  that  commerce  ought  to 
be  regulated  by  congress.  It  is  not, 
therefore,  a  matter  of  surprise  that  the 
grant  should  be  as  extensive  as  the  mis- 
chief, and  should  comprehend  all  foreign 
commerce  and  all  commerce  among  the 
states.  To  construe  the  power  so  as  to 
impair_  its  efficiency  would  tend  to  defeat 
an  object,  the  attainment  of  which  the 
American  public  took,  and  justly  took, 
that  strong  interest  which  arose  from  a 
fidl  conviction  of  its  necessity."  Brown  7'. 
Maryland,  12  Wheat.  419,  446,  6  L.  Ed. 
678;  Interstate  Commerce  Commission  v. 
Brimson,  154  U.  S.  447,  470,  38  L.  Ed 
1047. 

73,  State  legislation  may  affect  com- 
merce without  constituting  regulation. — 
Smith  V.  Alabama,  124  U.  S.  465,  474.  31 
L.  Ed.  508;  Sherlock  v.  Ailing,  93  U.  S 
99,  103,  23  L.  Ed.  819;  Kidd  v.  Pearson, 
128  U.  S.  1,  23,  32  L.  Ed.  346;  Western 
Union  Tel.  Co.  v.  James,  162  U  S.  650, 
655,  40  L.  Ed.  1105;  Hall  v.  DeCuir.  95 
U.  S.  485,  487,  488,  24  L.  Ed.  547;  State 
Tax  on  Railway  Gross  Receipts,  15  Wall. 
284,  293,  21  L.  Ed.  164;  Munn  v.  Illinois, 
94  U.  S.  113,  135,  24  L.  Ed.  77;  Chicago, 
etc.,  R.  Co.  V.  Iowa,  94  U.  S.  155,  24  L. 
Ed.  94;  Willson  v.  Blackbird  Creek  Marsh 
Co.,  2  Pet.  245,  7  L.  Ed.  412;  Pound  v. 
Turck.  95  U.  S.  459,  24  L.  Ed.  525;  Gilman 
7'.  Philadelphia,  3  Wall.  713,  18  L.  Ed.  96; 
Railroad  Co.  v.  Husen.  95  U.  S.  465,  471. 
472,  24  L.  Ed.  527;  Pittsburg,  etc..  Coal 
Co.  V.  Louisiana,  156  U.  S.  590.  39  L.  Ed. 
544;  United  States  v.  Kniarht  Co.,  156  U. 
S.  1,  16,  39  L.  Ed.  325;  Wabash,  etc.,  R. 
Co.  V.  Illinois,  118  U.  S.  557,  566.  30  L. 
Ed.  244;  County  of  Mobile  7A  Kimball, 
102  TT.  S.  691.  26  L.  Ed.  238;  Pennsylvania 
R.    Co.    V.    Hughes,    191  U.   S.   477,  48   L. 
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bbb.  Subjects  National  in  Their  Character. — \Mien  the  subjects  of  the  com- 
mercial power  are  national  in  their  character  or  admit  only  of  one  uniform 
system  a  plan  of  regulation  affecting  alike  all  the  states,  the  power  of  congress 
is  exclusive  of  all  state  authority.  The  doctrine  affirming  the  exclusiveness  of 
the  power  of  congress  in  such  cases  is  well  settled  and  has  never  been  ques- 
tioned."**    That  portion  of  commerce  with   foreign  countries  or  among  the  sev- 


Ed.  268;  The  Winnebago,  205  U.  S.  354, 
363,  51  L.  Ed.  836;  Field  v.  Barber  As- 
phalt Paving  Co.,  194  U.  S.  618,  623,  48 
L.  Ed.  1142;  Grossman  v.  Lurman,  192  U. 
S.  189.  197,  48  L.  Ed.  401;  Anderson  v. 
United  States,  171  U.  S.  604,  616,  43  L.  Ed. 
300,  306;  Hennington  v.  Georgia,  163  U. 
S.  299,  41  L.  Ed.  166;  Hopkins  v.  United 
States,  171  U.  S.  578,  594,  43  L.  Ed.  290; 
Transportation  Go.  v.  Parkersburg,  107  U. 
S.  691,  27  L.  Ed.  584;  Ficklen  v.  Shelby 
Gonnty  Taxing  District,  145  U.  S.  1,  36  L. 
Ed.  601. 

In  Smith  v.  Alabama,  124  U.  S.  465,  473, 
31  L.  Ed.  508,  the  court  said:  "There  are 
many  cases,  however,  where  the  acknowl- 
edged powers  of  a  state  may  be  exerted 
and  applied  in  svich  a  manner  as  to  affect 
foreign  or  interstate  commerce  without 
being  intended  to  operate  as  commercial 
regulations."  Pittsburg,  etc..  Goal  Go.  v. 
Louisiana,  156  U.  S.  590.  598,  39  L.  Ed. 
544;  Anderson  v.  United  States,  171  U.  S. 
604.  616,  43  L.   Ed.  300,  306. 

The  real  distinction  on  which  the  gen- 
eral rule  and  if=  exceptions  are  based  con- 
sists in  the  difference  between  interstate 
commerce  or  an  instrumentality  thereof  on 
the  one  side  and  the  mere  incidents  which 
may  attend  the  carrying  on  of  such  com- 
merce on  the  other.  This  distinction  has 
always  been  carefully  observed,  and  is 
clearly  defined  by  the  authorities  cited. 
If  the  power  to  regulate  interstate  com- 
merce applied  to  all  the  incidents  to  which 
said  commerce  might  give  rise  and_  to  all 
contracts  which  might  be  made  in  the 
course  of  its  transaction,  that  power  would 
embrace  the  entire  sphere  of  mercantile 
activity  in  any  way  connected  with  trade 
between  the  states;  and  would  exclude 
state  control  over  many  contracts  purely 
domestic  in  their  nature.  Hoooer  v.  Gali- 
forpia,  155  U.  S.  648.  655,  39  L.  Ed.  297: 
Williams  v.  Fears,  179  U.  S-  270.  278,  45 
L.    Ed.   186. 

The  specification  in  an  ordinance  en- 
acted under  municipal  authority  conferred 
bv  the  state,  that  a  particular  kind  of 
asphalt  shall  be  used  for  paving  streets, 
such  asphalt  being  a  product  of  a  for- 
eign country  and  brought  into  the  state, 
and  there  being  other  deposits  in  other 
states  wiihm  the  United  States,  from 
which  suitable  asphalt  could  be  had,  is 
not  an  interference  and  a  regulation  of 
interstate  commerce,  in  violation  of  the 
exclusive  right  to  congress  conferred  by 
the  constitution.  Field  v.  Barber  Asphalt 
Paving  Go.,  194  U.  S.  618,  623,  48  L.  Ed. 
114?. 

.Although  the  exclusive  use  of  Trinidad 


Lake  asphalt  under  municipal  authority 
conferred  by  the  state  may,  in  a  limited 
degree  affect  interstate  commerce,  yet  it 
is  not  one  of  those  direct  interferences 
with  the  power  over  and  control  of  the 
subject  given  by  the  constitution  to  con- 
gress. Field  v.  Barber  Asphalt  Paving 
Co.,   194  U.    S.   618,   623,  48   L.   Ed.    1142. 

An  agreement  may  in  a  variety  of  ways 
affect  interstate  commerce,  just  as  state 
legislation  may,  and  yet.  like  it,  be  en- 
tirely valid,  because  the  interference  pro- 
dviced  by  the  agreement  or  by  the  legisla- 
tion is  not  direct.  Hopkins  v.  United 
States,  171  U.  S.  578,  594.  43  L.  Ed.  290, 
296,  citing  Sherlock  v-  Ailing,  93  U.  S.  99. 
103.  23  L.  Ed.  819;  United  States  v. 
Knight  Co.,  156  U.  S.  1,  16,  39  L.  Ed.  325: 
Pittsburg,  etc..  Goal  Co.  v.  Louisiana,  156 
U.  S.  590,  597,  39  L.  Ed.  544;  Transporta- 
tion Co.  V.  Parkersburg,  107  U.  S.  691,  27 
L.  Ed.  584;  Ficklen  v.  Shelby  Gountv 
Taxing  District,  145  U.  S.  1.  36  L.  Ed.  601. 
See.  generallv.  the  title  MONOPOLIES 
AND   CORPOR.ATE   TRUSTS. 

74.  Subjects  of  national  character,  etc. 
— Conley  v.  Board  of  Wardens.  12  How. 
299,  319,  13  L.  Ed.  996;  Oilman  v.  Phila 
delphia,  3  Wall.  713.  18  L.  Ed.  96:  Cran- 
dall  V.  Nevada,  6  Wall.  35,  18  L.  Ed.  745; 
Hinson  v.  Lott,  8  Wall.  148,  19  L.  Ed.  389; 
Ward  V.  Maryland,  12  Wall.  418,  430,  20 
L.  Ed.  449;  Ex  parte  McNiel,  13  Wall. 
236.  240.  20  L.  Ed.  624;  Case  of  State 
Freight  Tax,  15  Wall.  232,  21  L.  Ed.  146; 
Railroad  Go.  v.  Maryland.  21  Wall.  456. 
22  L.  Ed.  678;  Welton  v.  Missouri,  91  U. 
S.  275,  280.  23  L.  Ed.  347;  Henderson  v. 
New  York  City,  92  U.  S.  259,  272,  23  L. 
Ed.  543;  Pound  v.  Turck.  95  U.  S.  459, 
462.  24  L.  Ed.  525;  Railroad  Go.  v.  Husen, 
95  U.  S.  465.  469,  24  L.  Ed.  527;  Hall  v. 
DeCuir,  95  U.  S.  485,  487,  488,  24  L.  Ed. 
547;  Ex  parte  Siebold,  100  U.  S.  371,  385, 
25  L.  Ed.  717;  Tiernan  v.  Rinker,  102  U. 
S.  123,  126.  26  L.  Ed.  103;  County  of  Mo- 
bile V.  Kimball.  102  U.  S.  691,  696,  26  L. 
Ed.  238;  Webber  v.  Virginia,  103  U.  S. 
344.  351.  26  L.  Ed.  565:  Escanaba  Go.  v. 
Chicago,  107  U.  S.  678,  687.  27  L.  Ed.  442; 
Transportation  Go.  v.  Parkersburg,  107 
U.  S  691,  701.  27  L.  Ed.  584;  Gardwell  v. 
American  Bridge  Co.,  113  U.  S.  205,  216, 
28  L.  Ed.  959;  Gloucester  Ferry  Go.  v. 
Pennsylvania,  114  U.  S.  196,  204,  29  L. 
Ed.  158;  Brown  7'.  Houston,  114  U.  S.  622, 
630.  29  L.  Ed.  257;  Walling  v.  Michigan. 
116  U.  S.  446.  455,  29  L.  Ed.  691;  Pickard 
V.  Pullman  Southern  Gar  Co.,  117  U.  S. 
34,  29  L.  Ed.  785;  Wabash,  etc.,  R.  Go.  v. 
Illinois,  118  U.  S.  557,  30  L.  Ed.  244; 
Robbins    v.    Shelby    County    Taxing    Dis 
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eral  states  which  consists  in  the  transportation'^^  of  passengers  or  merchandise,'^*' 
or  the  purchase,  sale  and  exchange  of  merchandise  or  commodities,'^'^  is  of 
national  importance,  and  admits  and  requires  uniformity  of  regulation,  affecting 
ahke  all  the  states.  Here  there  can  be  of  necessity  only  one  system  or  plan 
of  regulation,  and  that  congress  alone  can  prescribe.  The  nonaction  of  con- 
gress in  such  cases  with  respect  to  any  particular  commodity  or  mode  of  trans- 
portation is  a  declaration  of  its  purpose  that  the  commerce  in  that  commodity 
or  by  that  means  of  transportation  shall  be  free.  There  would  otherwise  be 
no  security  against  conflicting  regulations  of  different  states,  each  discriminating 


trict,  120  U.  S.  489,  492,  30  L.  Ed.  694; 
Bowman  v.  Chicago,  etc.,  R.  Co.,  125  U. 
S.  465,  480,  31  L.  Ed.  700;  In  re  Rahrer, 
140  U.  S.  545,  555,  35  L.  Ed.  572;  Coving- 
ton, etc.,  Bridge  Co.  v.  Kentucky,  154  U. 
S.  204,  212,  38  L.  Ed.  962;  Railroad  Co.  v. 
Fuller,  17  Wall.  560,  21  L.  Ed.  710;  The 
Lottawanna,  21  Wall.  558,  22  L.  Ed.  654; 
Pensacola  Tel.  Co.  v.  Western  Union  Tel. 
Co.,  96  U.  S.  1,  24  L.  Ed.  708;  Lord  v. 
Steamship  Co.,  102  U.  S.  541,  26  L.  Ed. 
224;  Western  Union  Tel.  Co.  v.  James,  162 
U.  S.  650,  40  L.  Ed.  1105;  Railroad  Com- 
mission'  Cases,  116  U.  S.  307,  29  L.  Ed. 
636;  Philadelphia,  etc.,  Steamship  Co.  v. 
Pennsylvania,  122  U.  S.  326,  30  L-  Ed. 
1200;  Stoutenburgh  v.  Hennick,  129  U.  S. 
141,  32  E.  Ed.  637;  Leisy  v.  Hardin,  135  U. 
S.  100,  34  L.  Ed.  128;  Pittsburg,  etc.,  Coal 
Co.  V.  Bates,  156  U.  S.  577,  587,  39  L.  Ed. 
538;  Atlantic,  etc.,  Tel.  Co.  v.  Philadel- 
phia, 190  U.  S.  160,  162,  47  L.  Ed.  995; 
Fargo  V.  Michigan,  121  U.  S.  230,  246,  30 
L.  Ed.  888;  Western  Union  Tel.  Co.  v. 
Pendleton,  122  U.  S.  347,  357,  30  L.  Ed. 
1187;  Leloup  v.  Mobile,  127  U.  S.  640,  648, 
32  L.  Ed.  311;  Asher  v.  Texas,  128  U.  S. 
129,  131,  32  L.  Ed.  368;  Lyng  v.  Michigan, 
135  U.  S.  161,  34  L.  Ed.  150;  McCall  v. 
California,  136  U.  S.  104,  109,  34  L.  Ed. 
391;  Crutcher  v.  Kentucky,  141  U.  S.  47, 
58,  35  L.  Ed.  649;  Interstate  Commerce 
Commission  v.  Brimson,  154  U.  S.  447,  471, 
38  L.  Ed.  1047;  Brennan  v.  Titusville,  153 
U.  S.  289,  304.  38  L.  Ed.  719;  United 
States  V.  Knight  Co.,  156  U.  S.  1,  21,  39 
L.  Ed.  325;  Schollenberger  v.  Pennsyl- 
vania, 171  U.  S.  1,  43  L.  Ed.  49;  Addyston 
Pipe,  etc.,  Co.  v.  United  States,  175  U.  S. 
211,  44  L.  Ed.  136;  Stockard  v.  Morgan, 
185  U.   S.  27,  46  L.   Ed.  785. 

Doctrine  never  questioned. — Case  of 
State  Freight  Tax,  15  Wall.  232.  279,  21 
L.  Ed.  146;  Pittsburg,  etc..  Coal  Co.  v. 
Bates,  156  U.  S-  577,  587.  39  L.  Ed.  538; 
Brown  V.  Houston,  114  U.  S.  622,  630,  29 
Iv.    Ed.    257. 

75.  Transportation — In  general. — Case 
of  State  Freight  Tax,  15  Wall.  232,  280, 
21  L.  Ed.  146 

"The  river  Mississippi  passes  through 
or  along  the  borders  of  ten  different 
states,  and  its  tributaries  reach  many 
more.  The  commerce  upon  these  waters 
is  immense,  and  its  regulation  clearly  a 
natter  of  national  concern."  Hall  v.  De- 
Cuir,  95  U.  S.  485,  489,  24  L.  Ed.  547; 
Western  Union  Tel.  Co.  v.  James,  163  U. 
S.   650,   657,   658,   40  L.    Ed.    1105. 


76.  Transportation  of  passengers  or 
merchandise. — Case  of  State  Freight  Tax, 
15  Wall.  232,  280,  21  L.  Ed.  146;  County 
of  Mobile  v.  Kimball,  102  U.  S.  691,  696, 
26  L.  Ed.  238;  Welton  v.  Missouri,  91  U. 
S.  275,  280,  23  L.  Ed.  347;  Gloucester 
Ferry  Co.  v.  Pennsylvania,  114  U.  S.  196, 
204,  29  L.  Ed.  158;  Walling  v.  Michigan, 
116  U.  S.  446,  455,  29  L.  Ed.  691;  Webber 
V.  Virginia,  103  U.  S.  344,  351,  26  L.  Ed. 
565;  Bowman  v.  Chicago,  etc.,  R.  Co.,  125 
U.  S.  465,  485,  31  L.  Ed.  700;  Tiernan  v. 
Rinker,  102  U.  S.  123,  126,  26  L.  Ed.  103; 
Railroad  Co.  v.  Maryland,  21  Wall.  456, 
472,  22  L.  Ed.  678;  Hall  v.  DeCuir,  95  U. 
S.  485,  24  L.  Ed.  547;  Wabash,  etc.,  R.  Co. 
V.  Illinois,  118  U.  S.  557,  575,  30  L.  Ed. 
244. 

"The  rule  has  been  asserted  with  great 
clearness,  that  whenever  the  subjects  over 
which  a  power  to  regulate  commerce  is 
asserted  are  in  their  nature  national,  or 
admit  of  one  uniform  system  or  plan  of 
regulation,  they  inay  justly  be  said  to  be 
of  such  a  nature  as  to  require  exclusive 
legislation  by  congress.  Cooley  v.  Board 
of  Wardens,  12  How.  299,  13  L.  Ed.  996; 
Oilman  v.  Philadelphia,  3  Wall.  713,  18  L. 
Ed.  96;  Crandall  v.  Nevada,  6  Wall.  35,  42, 
18  L.  Ed.  745.  Surely  transportation  of 
passengers  or  merchandise  through  a 
state,  or  from  one  state  to  another,  is  of 
this  nature.  It  is  of  national  importance 
that  over  that  subject  there  should  be  but 
one  regulating  power,  for  if  one  state  can 
directly  tax  persons  or  property  passing 
through  it,  or  tax  them  indirectly,  by 
levying  a  tax  upon  their  transportation, 
every  other  may,  and  thus  commercial 
intercourse  between  states  remote  from 
each  other  may  be  destroyed.  The  pro- 
duce of  western  states  may  thus  be  ef- 
fectually excluded  from  eastern  markets, 
for  though  it  might  bear  the  imposition  of 
a  single  tax.  it  would  be  crushed  under 
the  load  of  many.  It  was  to  guard  against 
the  possibility  of  such  commercial  em- 
barrassments, no  doubt,  that  the  power  of 
regulating  commerce  among  the  states 
was  conferred  upon  the  federal  govern- 
ment." Case  of  State  Freight  Tax,  15 
Wall  232,  279,  21  L.  Ed.  146;  Bowman  v. 
Chicago,  etc.,  R.  Co.,  125  U.  S.  465,  480, 
31    L.    Ed.    700. 

77.  Purchase,  sale  and  exchange  of  com- 
modities.— County  of  Mobile  v.  Kimball, 
102  U.  S.  691,  696,  26  L.  Ed.  238;  Welton 
V.  Missouri,  91  U.  S.  275,  280,  23  L.  Ed. 
347;    Gloucester    Ferry    Co.     v.      Pennsyl- 
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in  favor  of  its  own  products  and  citizens,  and  against  the  products  and  citizens- 
of  other  statesJ^ 

ccc.  Subjects  Local  in  Their  Nature  or  0 pcration.— However,  when  the  sub- 
jects of  that  power,  instead  of  being  of  national  importance,^  are  local  in  their 
nature  or  operation,  or  constitute  mere  aids  to  commerce,  it  is  well  settled  that 
state  authority  may  be  exerted  for  their  control  and  management  until  congress 
interferes  and  supersedes  it;'^  such  an  exercise  of  authority  being  regarded  as 
merely  affecting  interstate  and  foreign  commerce  incidentally  or  remotely  and 
not  constituting  a  regulation  of  it  within  the  meanmg  of  the  constitution.^o 
Accordingly  the  numerous  state  statutes  affecting  interstate  and  foreign  com- 
merce which  have  been  held  valid,  in  the  absence  of  congressional  legislation 
on  the  same  subjects,^^  have  related  to  subjects  local  in  their  nature  or  opera- 
tion, or  constituting  mere  aids  to  commerce,  only  incidentally  or  remotely  af- 
fecting it,  and  have  been  sustained,  not  because  the  states  have  any  power  to 
reo-ulate  foreign  or  interstate  commerce,  but  because  such  statutes  are  not 
deemed  regulations  of  such  commerce,  but  on  the  contrary  are  valid  exercises 
by  the  states  of  their  police  power  or  their  power  over  matters  of  local  interest 


vania,  114  U.  S.  196,  204,  29  L.  Ed.  158; 
Walling  V.  Michigan,  116  U.  S.  446,  455, 
29  L.  Ed.  691;  Webber  v.  Virginia,  103  U. 
S.  344,  351,  26  L.  Ed.  565;  Bowman  v. 
Chicago,  etc.,  R.  Co.,  125  U.  S.  465,  485, 
31  L.  Ed.  700;  Tiernan  v.  Rinker,  102  U. 
S.  123,  126,  26  L.  Ed.  103. 

78.  Effect  of  nonaction  of  congress. — 
County  of  Mobile  v.  Kimball,  102  U.  S. 
691,  697,  26  L.  Ed.  238;  Webber  v.  Vir- 
ginia, 103  U.  S.  344,  351,  26  L-  Ed.  565; 
Bowman  v.  Chicago,  etc.,  R.  Co.,  125  U. 
S  465,  485,  31  L-  Ed.  700;  Walling  v. 
Michigan,  116  U.  S.  446,  456,  29  L.  Ed. 
691. 

79.  Subjects    of   local   nature    or    mere 
aids  to  commerce. — Escanaba  Co.  z>.   Chi- 
cago,   107    U.    S.    678,    687,   27    L.    Ed.    442; 
County   of   Mobile   v.   Kimball,   102   U.   S. 
601,    697,   26   L.    Ed.   238;   Webber   v.   Vir- 
ginia,   103    U.    S.    344,    351,   26    L-    Ed.    565; 
Transportation    Co.    v.    Parkersburg,    107 
U    S.  691,  703,  27  L.  Ed.   584;  Bowman  v. 
Chicago,   etc.,   R.   Co.,   125   U.    S.   465,   485, 
31    L.    Ed.    700;    Covington,    etc.,    Bridge 
Co.    V.    Kentucky.    154    U.    S.    204,    212,    38 
L.   Ed.   962;   Walling   v.    Michigan,   116   U. 
S.  446,  456,  29  L.  Ed.  691;  Welton  v.  Mis- 
souri,   91    U.    S.    275,    280,    23    L.    Ed.    347; 
Cardwell  v.   American  Bridge  Co.,  113  U. 
S    205,    210,    28     L.     Ed.     959;    Willson     v. 
Blackbird    Creek    Marsh    Co.,    2    Pet.    245, 
7    L    Ed.   412;    Pennsylvania   v.   Wheeling, 
etc.,"  Bridge   Co.,  13   How.   518.   564.   14   L. 
Ed.    249;    Oilman   v.   Philadelphia.   3   Wall. 
713.  726,  18  L.  Ed.  96;  Miller  v.  Mayor,  109 
U    S.  385,  27  L.  Ed.  971;  Cooley  v.  Board 
of  Wardens.  12  How.  299,  13  L.  Ed.  996; 
Gloucester  Ferry  Co.  v.  Pennsylvania,  114 
U     S     196    204.    29    L.    Ed.    158;    Brown    v. 
Houston,  114  U.  S.  622.  630,  29  L.  Ed.  257; 
Crandall  v.  Nevada,  6  Wall.  35,  18  L.   Ed. 
745;  Ex  parte   Siebold.  100  U.   S.  371,  384, 
25  L.  Ed.  717;  Case  of  State  Fremht  Tax, 
15    Wall     232,    21    L.    Ed.    146;    Pound    v. 
Tiirck.   95   U.    S.    459,    462,   24   L.    Ed.    525; 
Western  Union  Tel.   Co.  v.   Tames.   162  U. 
S    650,  655,  40  L.  Ed.  1105;   Steamshio   Co. 


V.  Joliffe,  2  Wall.  450,  17  L.  Ed.  805; 
Ex  parte  McNiel,  13  Wall.  236,  20  L.  Ed. 
624;  Huse  v.  Glover,  119  U.  S.  543,  30  L. 
Ed.  487;  Leloup  v.  Mobile,  127  U.  S.  640, 
648,  32  L.  Ed.  311;  Morgan's  Steamship 
Co.  V.  Louisiana  Board  of  Health,  118  U. 
S.  455,  465,  30  L.  Ed.  237;  Sherlock  v. 
Ailing,  93  U.  S.  99,  104,  23  L.  Ed.  819; 
Smith  V.  Alabama,  124  U.  S.  465,  31  L- 
Ed.  508;  Nashville,  etc.,  R.  Co.  v.  Ala- 
bama, 128  U.  S.  96,  100,  32  L.  Ed.  352; 
Hennington  v.  Georgia,  163  U.  S.  299,  303, 
308,  317.  41  L.  Ed.  166;  Missouri,  etc.,  R. 
Co.  V.  Haber,  169  U.  S.  613,  626,  42  L.  Ed. 
878;  New  York,  etc.,  R.  Co.  v.  New  York. 
165  U.  S.  628,  631,  632,  41  L.  Ed.  853; 
Lake  Shore,  etc.,  R.  Co.  v.  Ohio,  173  U. 
S.  285,  298,  43  L.  Ed.  702. 

80.  Exercise  of  state  authority  merely  af- 
fecting commerce. — Case  of  State  Freight 
Tax,  15  Wall.  232,  279,  21  L.  Ed.  146; 
Bowman  v.  Chicago,  etc.,  R.  Co.,  125  U. 
S.  465,  480,  31  L.  Ed.  700;  Leisy  v.  Hardin, 
135  U.  S.  100,  112,  34  L.  Ed.  128;  Hall  v. 
DeCuir,  95  U.  S.  485,  487,  488,  490,  24  L. 
Ed.  547;  Robbins  v.  Shelby  County  Tax- 
ing District,  120  U.  S.  489,  493,  SO  'L.  Ed. 
694;  Lake  Shore,  etc.,  R.  Co.  v.  Ohio,  173 
U.  S.  285.  298,  43  L.  Ed.  702;  Hopkins  v. 
United  States,  171  U.  S.  578,  594,  43  L. 
Ed.  290. 

A  state  statute  is  not  to  be  deemed  a 
regulation  of  commerce  among  the  states, 
simply  because  it  may  incidentally''  or  in- 
directly affect  such  commerce.  Missouri, 
etc.,  R.  Co.  V.  Haber,  169  U.  S.  613,  626, 
43  L.  Ed.  878;  Chicago,  etc.,  R.  Co.  v. 
Solan,  169  U.  S.  133,  42  L.  Ed.  688;  Rich- 
mond, etc.,  R.  Co.  V.  Patterson  Tobacco 
Co.,   169   U.   S.    311,   42   L.    Ed.   759. 

81.  State  laws  held  valid. — For  the  par- 
tii-ular  state  laws  which  have  been  sus- 
tained, see  post,  "Particular  Matters  over 
Which  State  Authority  May  Be  Ex- 
erted," TI,  A,  2,  c,  (3),  (b);  "State  Stat- 
utes Affecting  Interstate  and  Foreign 
Commerce,"    IL    A.    2,    d. 
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or  concern.82  Thus  it  will  be  seen  that  while  state  authority  may  be  exerted 
in  some  instances  in  the  absence  of  congressional  legislation  so  as  to  "affect" 
interstate  and  foreign  commerce,  it  may  not  be  so  exercised  as  to  constitute  a 
'"regulation"   of   it.^^ 

Line  Separating  Power  of  Congress  and  States  Difficult  to  Draw.— 
The  line  which  separates  the  power  of  the  states  from  the  exclusive  power  of 
congress  is  not  always  distinctly  marked,  and  oftentimes  it  is  difficult  to  de- 
termine on  which  side  a  particular  case  belongs,  i.  e.,  it  is  difficult  to  define 
the  distinction  between  that  which  merely  affects  or  influences  and  that  which 
regulates  or  furnishes  a  rule   for  conduct.s*     However,  it  may  be  regarded  as- 


82.  State  statutes  not  deemed  regula- 
tions of  commerce. — Case  of  Slate 
Freight  Tax,  15  Wall.  232,  279,  21  L.  Ed. 
146;  Lake  Shore,  etc.,  R.  Co.  v.  Ohio,  173 
U.  S.  285,  298,  43  L-  Ed.  702;  Hall  v.  De- 
Cuir,  95  U.  S.  485,  487,  488,  24  L.  Ed.  547; 
Robbins  v.  Shelby  County  Taxing  Dis- 
trict, 120  U.  S.  489,  493,  30  L.  Ed.  694; 
Lake  Shore,  etc.,  R.  Co.  v.  Smith,  173  U. 
S.   684,   689,   43   L-    Ed.   858. 

In  Case  of  State  Freight  Tax,  15  Wall. 
232,  279,  21  L.  Ed.  146,  Mr.  Justice  Strong, 
speaking  for  the  court,  said:  "Cases  that 
have  sustained  state  laws,  alleged  to  be 
regulations  of  commerce  among  the  states, 
have  been  such  as  related  to  bridges  or 
dams  across  streams  wholly  within  a 
state,  police  or  health  laws,  or  subjects 
of  a  kindred  nature,  not  strictly  commer- 
cial regulations.  The  subjects  were  such, 
as  in  Oilman  v.  Philadelphia,  3  Wall.  713, 
18  L.  Ed.  96.  it  was  said  'can  be  best  reg- 
ulated by  rules  and  provisions  suggested 
by  the  varying  circumstances  of  different 
localities,  and  limited  in  their  operation  to 
such  localities  respectively.'  "  Bowman  v. 
Chicago,  etc.,  R.  Co.,  125  U.  S.  465,  480, 
31  L.  Ed.  700;  Leisy  v.  Hardin,  135  U.  S. 
100,  112,  34  L.  Ed.  128. 

"By  such  statutes  the  states  regulate, 
as  a  matter  of  domestic  concern,  the  in- 
struments of  commerce  situated  wholly 
within  their  own  jurisdictions,  and  over 
which  they  have  exclusive  governmental 
control,  except  when  employed  in  foreign 
or  interstate  commerce.  As  they  can  only 
be  used  in  the  state,  their  regulation  for  all 
purposes  may  properly  be  assumed  by  the 
state,  until  congress  acts  in  reference  to 
tV-eir  foreign  or  interstate  operations. 
When  congress  does  act,  the  state  laws 
are  superseded  only  to  the  extent  that 
they  aflfect  commerce  outside  the  state 
as  it  comes  within  the  state."  Hall  v.  De- 
Cuir,  95  U.  S.  485.  487,  488.  24  L.  Ed.  547. 
In  Lake  Shore,  etc.,  R.  Co.  v.  Ohio,  173 
U.  S.  285,  298,  43  L.  Ed.  702.  the  court 
said:  "Cooley  v.  Board  of  Wardens.  12 
How.  299.  320.  13  L.  Ed.  996;  Sherlock  v. 
iMHng.  or!  U.  S.  99.  104,  23  L.  Ed.  810; 
Morcan's  Steamship  Co.  v.  Louisiana  Board 
of  Health,  118  U.  S.  455,  465.  30  L.  Ed. 
237;  Smith  v.  Alabama,  124  U.  S.  465.  31 
L.  Ed.  508;  Nashville,  etc.,  R.  Co.  v.  Ala- 
bama. 128  U.  S.  96,  100,  32  L.  Ed.  3.52; 
Ilennington  v.  Georgia,  163  U.  S.  299,  303, 
£08.  317,  41  L.  Ed.   1C6;   Missouri,  etc.,  R. 


Co.  V.  Haber,  169  U.  S.  613,  626,  42  L.  Ed. 
878;  and  New  York,  etc.,  R.  Co.  v.  New 
York,  165  U.  S.  628,  631,  632,  41  L.  Ed.  853, 
were  all  cases  involving  state  regulations 
more  or  less  affecting  interstate  or  foreign 
commerce,  but  which  were  sustained  upon 
the  ground  that  they  were  not  directed 
against  nor  were  direct  burdens  upon  in- 
terstate or  foreign  commerce;  and  having 
been  enacted  only  to  protect  the  public 
safety,  the  public  health  or  the  public 
morals,  and  having  a  real,  substantial  re- 
lation to  the  public  ends  intended  to  be  ac- 
complished thereby,  were  not  to  be 
deemed  absolutely  forbidden  because  of 
the  mere  grant  of  power  to  congress  to 
regulate  interstate  and  foreign  commerce, 
but  to  be  regarded  as  only  incidentally 
affecting  such  commerce  and  valid  until 
superseded  by  legislation  of  congress  on 
the  same  subject."  Lake  Shore,  etc.,  R. 
Co.  V.  Smith,  173  U.  S.  684,  689,  43  L.  Ed. 
858. 

83.  States  may  not  regulate  foreign 
or  interstate  commerce.— Railroad  Co. 
V.  Maryland,  21  Wall.  456,  472,  22  L. 
Ed.  678;  Case  of  State  Freight  Tax,  15 
Wall.  232,  279,  21  L.  Ed.  146;  Schollen- 
berger  v.  Pennsylvania,  171  U.  S.  1,  13,  43 
L.  Ed.  49;  Brown  v.  Houston,  114  U. 
S.  622,  631,  29  L.  Ed.  257. 

Whatever  may  be  the  power  of  a  state 
over  commerce  that  is  completely  internal, 
it  can  no  more  prohibit  or  regulate  that 
which  is  interstate  than  it  can  that  which 
is  with  foreign  nations.  Railroad  Co.  v. 
Husen,   95   U.   S.   465,  469,   24  L.    Ed.   527. 

A  state  cannot  regulate  or  impede  in- 
terstate commerce,  nor  discriminate  be- 
tween its  own  citizens  and  those  of  other 
states  prejudically  to  the  latter.  Railroad 
Co.  V.  Maryland,  21  Wall.  456,  472,  22  L. 
Ed.   678. 

84.  Line  separating  power  of  states  and 
congress  difficult  to  draw. — Hall  7'.  De- 
Cuir,  95  U.  S.  485,  488.  24  L.  Ed.  547; 
Railroad  Co.  v.  Husen.  95  U.  S.  465,  471, 
472,  24  L.  Ed.  527;  Railroad  Co.  v.  Mary- 
land, 21  Wall.  456,  472.  22  L.  Ed.  678:  Wa- 
bash, etc.,  R.  Co.  V.  Illinois,  118  U.  S.  557,. 
30  L.  Ed.  244;  Railroad  Commission  Cases,. 
116  U.  S.  307,  335,  29  L.  Ed.  636;  Smith  v^ 
iAl?bama.  124  U.  S.  465,  473,  31  L.  Ed.  508; 
Pit^^'^bure,  etc.,  Coal  Co.  v.  Louisiana,  156 
U.   S.   590.   598.  39   L.   Ed.  544. 

In  Hall  V.  DeCuir,  95  U.  S.  485,  4S8.  34 
L.    Ed.    547,   the   court    said:     "Judges    not 
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well  settled  by  varied  and  numerous  decisions  of  the  supreme  court  that  state 
legislation  which  imposes  a  direct  burden  upon  commerce  with  foreign  nations 
or  among  the  several  states,  or  interferes  directly  with  the  freedom  of  such  com- 
merce, amounts  to  a  regulation  of  it,  and  encroaches  upon  the  exclusive  power 
of  congress. ^^  It  may  be  said  generally,  that  until  some  action  is  taken  by  con- 
gress, the  legislation  of  a  state,  not  directed  against  commerce  or  any  of  its 
regulations,  but  relating  generally  to  the  rights,  duties  and  liabilities  of  citizens, 
and  only  indirectly  or  remotely  affecting  the  operations  of  interstate  and  foreign 
commerce,  is  of  obligatory  force  upon  citizens  within  its  territorial  jurisdiction, 
whether  on  land  or  water,  or  engaged  in  commerce,  foreign  or  interstate,  or  in 
any  other  pursuit. ^^     Legislation  which  is  a  mere  aid  to  commerce  may  be  en- 


imfrequently  differ  in  their  reasons  for 
a  decision  in  which  they  concur.  Under 
such  circumstances  it  would  be  a  useless 
task  to  undertake  to  fix  an  arbitrary  rule 
by  which  the  line  must  in  all  cases  be  lo- 
cated. It  is  far  better  to  leave  a  matter  of 
such  delicacy  to  be  settled  in  each  case 
tipon  a  view  of  the  particular  rights  in- 
volved." Wabash,  etc.,  R.  Co.  v.  Illinois, 
118  U.   S.   557,  30  L.   Ed.   244. 

85.  Legislation  imposing  direct  burden 
on  interstate  commerce. — Hall  v.  DeCuir. 
95  U.  S.  485,  24  L.  Ed.  547;  Kidd  v.  Pear- 
son, 128  U.  S.  1,  23,  32  L.  Ed.  346;  Smith 
V.  Alabama,  124  U.  S.  465,  473,  31  L.  Ed. 
508;  Minnesota  v.  Barber,  136  U.  S.  313, 
926,  34  L.   Ed.   455;   Brennan  v.  Titusville, 

153  U.  S.  289,  302,  38  L.  Ed.  719;  Pittsburg, 
etc..  Coal  Co.  v.  Louisiana,  156  U.  S.  590, 
598.  39  L.  Ed.  544;  Lake  Shore,  etc.,  R.  Co. 
V.  Ohio.  173  U.  S.  285,  297,  43  L.  Ed.  702; 
Lake  Shore,  etc.,  R.  Co.  v.  Smith,  173  U. 
S.  684.  689,  43  L-  Ed.  858;  Brown  v.  Hous- 
ton, 114  U.  S.  622,  630,  29  L.  Ed.  257; 
Covington,   etc.,   Bridge   Co.   v.    Kentuckv, 

154  U.  S.  204,  215,  38  L.  Ed.  962;  Railroad 
Commission  Cases,  116  U.  S.  307.  29  L. 
Ed.  636;  McNeill  v.  Southern  R.  Co.,  202 
U.  S.  543,  561,  50  L.  Ed.  1142;  Houston, 
^tc,  R.  Co.  V.  Mayes,  201  U.  S.  321,  50 
L.  Ed.  772;  American  Steel,  etc.,  Co.  v. 
Speed,  192  U.  S.  500,  48  L-  Ed.  538;  Mc- 
Lean &  Co.  V.  Denver,  etc.,  R.  Co..  203 
U.  S.  38,  49,  51  L.  Ed.  78;  United  States 
V.  Knight  Co..  156  U.  S.  1,  15.  39  L.  Ed. 
"325;  Field  v.  Barber  Asphalt  Paving  Co., 
194  U.  S.  618,  48  L.  Ed.  1142;  Louisville, 
etc.,  R.  Co.  V.  Eubank,  184  U.  S.  27,  40, 
46  L.  Ed.  416;  Wabash,  etc.,  R.  Co.  v. 
Illinois,  118  U.  S-   557,  30  L.   Ed.  244. 

The  interference  with  the  commercial 
power  of  the  general  government  to  be 
unlawful  must  be  direct,  and  not  the 
merely  incidental  effect  of  enforcing  the 
police  powers  of  a  state.  Louisville,  etc., 
R.  Co.  V.  Kentucky,  183  U.  S.  503,  518,  46 
L.  Ed.  298,  citing  New  York,  etc.,  R.  Co.  v. 
Pennsylvania,  158  U.  S.  431,  439,  39  L.  Ed. 
1043;  Henderson  Bridge  Co.  v.  Kentucky, 
166  U.  S.  150,  41  L.  Ed.  953:  Louisville, 
etc.,  R.  Co.  V.  Kentucky,  161  U.  S.  677,  701, 
40  L.   Ed.   849. 

No  regulations  can  be  made  by  a  state 
directly  affecting  interstate  commerce. 
Robbins  v.  Shelby  County  Taxing  Dis- 
trict,   120   U.    S.    489,    493,    30    L.    Ed.    694: 


Bowman  v.  Chicago,  etc.,  R.  Co.,  125  U.  S. 
465,   497,  31  L.   Ed.  700. 

"Some  general  lines  of  discrimination, 
*  *  *  have  been  drawn  in  varied  and  num- 
erous decisions  of  this  court.  It  has  been 
uniformly  held,  for  example,  that  the  states 
cannot  by  legislation  place  burdens  upon 
commerce  with  foreign  nations  or  among 
the  several  states.  'But  upon  an  examina- 
tion of  the  cases  in  which  they  were  ren- 
dered,' as  said  in  Sherlock  v.  Ailing,  93 
U.  S.  99,  23  L.  Ed.  819,  'it  will  be  found 
that  the  legislation  adjudged  invalid  im- 
posed a  tax  upon  some  instruments  or 
subject  of  commerce,  or  exacted  a  license 
from  parties  engaged  in  commercial  pur- 
suits or  created  an  impediment  to  the 
free  navigation  of  some  public  waters,  or 
prescribed  conditions  in  accordance  with 
which  commerce  in  particular  articles  or 
between  particular  places  was  required  to 
be  conducted.  In  all  the  cases  the  legisla- 
tion condemned  operated  directly  upon 
commerce,  either  by  way  of  tax  upon  its 
business,  license  upon  its  pursuit  in  par- 
ticular channels,  or  conditions  for  carry- 
ing it  on.'  "  Smith  v.  Alabama,  124  U.  S. 
465,  473,  31  L.  Ed.  50S:  Pittsburg,  etc., 
Coal  Co.  V.  Louisiana.  156  U.  S.  590,  598, 
39   L.    Ed.   544. 

86.  Legislation  relating  to  rights,  duties 
and  liabilities  of  ritizens  indirectly  affect- 
ing commerce. — Sinith  v.  Alabama,  124  U. 
S.  465,  475,  31  L.  Ed.  508:  Sherlock  v.  Ail- 
ing, 93  U.  S  99,  103,  23  L.  Ed.  819;  Pitts- 
burg, etc..  Coal  Co.  v.  Loui.-iana,  156  U. 
S.  590,  598,  39  L.  Ed.  544;  Field  v.  Barber 
Asphalt  Paving  Co.,  194  U.  S.  618,  623, 
48  L.  Ed.  1142;  Crossman  v.  Lurman,  192 
U.  S.  189,  197,  48  L.  Ed.  401. 

In  conferring  upon  congress  the  regu- 
lation of  commerce,  it  was  never  intended 
to  cut  the  states  off  from  legislating  on 
all  subjects  relating  to  the  health,  life, 
and  safety  of  their  citizens,  though  the 
legislation  might  indirectly  affect  the  com- 
merce of  the  country.  Sherlock  v.  Ail- 
ing. 93  U.  S.  99,  103,  23  L-  Ed.  819;  Pitts- 
burg, etc.,  Coal  Co.  v.  Louisiana,  156  U.  S. 
590,  598.  39  L-  Ed.  544;  Crossman  v.  Lur- 
man, 192  U.  S.  189,  197,  48  L.  Ed.  401; 
Hennington  v.  Georgia,  163  U.  S.  299,  41 
L.   Ed.   166. 

"In  Smith  v.  Alabama,  124  U.  S.  465, 
473.  31  L.  Ed.  508,  *  *  *  jt  was 
held    that    a     statute     of     Indiana,    giving 
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acted  by  a  state,  although  at  the  same  time  it  may  incidentally  affect  commerce 
itself. ^"^  It  has  been  said  that  the  only  way  in  which  commerce  between  the 
states  can  be  legitimately  affected  by  state  laws,  is  when  by  virtue  of  its  police 
power,  and  its  jurisdiction  over  persons  and  property  within  its  limits,  a  state 
provides  for  the  security  of  the  lives,  limbs,  health  and  comfort  of  persons  and 
the  protection  of  property ;  or  when  it  does  those  things  which  may  otherwise 
-incidentally  affect  commerce. ^^ 

(3)  Subjects  of  Regulation — (a)  In  General — aa.  All  Commercial  Inter- 
course.— The  commercial  power  of  congress  is  without  limitation.''^  It  ex- 
tends to  every  species  of  commercial  intercourse  between  the  United  States 
and  foreign  nations  and  to  all  commerce  among  the  several  states.^"  What 
-constitutes  interstate  and   foreign  commerce,   the   regulation  of   which  has  been 


-a  right  of  action  to  the  personal  rep- 
resentatives of  the  deceased  where  his 
death  was  caused  by  the  wrongful 
act  or  omission  of  another,  was  ap- 
plicable to  the  case  of  a  loss  of  life 
occasioned  by  a  collision  between  steam- 
'boats  navigating  the  Ohio  River  engaged 
in  interstate  commerce,  and  did  not 
amount  to  a  regulation  of  commerce  in 
violation  of  the  constitution  of  the  United 
States.  On  this  point  the  court  said  (p. 
103):  'General  legislation  of  this  kind, 
prescribing  the  liabilities  or  duties  of 
citizens  of  a  state,  without  distinction  as 
to  pursuit  or  calling,  is  not  open  to  any 
valid  objection  because  it  may  afifect  per- 
sons engaged  in  foreign  or  interstate  com- 
merce. Objection  might,  with  equal  pro- 
priety, be  urged  against  legislation  pre- 
scribing the  form  in  which  contracts  shall 
be  authenticated,  or  property  descend  or 
be  distributed  on  the  death  of  its  owner, 
because  applicable  to  the  contracts  or  es- 
tates of  persons  engaged  in  such  com- 
merce.' "  Pittsburg,  etc..  Coal  Co.  v.  Louis- 
iana,  156  U.    S.   590,   598.   39    L.    Ed.    544. 

The  state  may  pass  laws  enforcing  the 
rights  of  its  citizens  which  afifect  inter- 
state commerce  but  fall  short  of  regulat- 
ing such  commerce  in  the  sense  in  which 
the  constitution  gives  exclusive  jurisdic- 
tion to  congress.  Sherlock  v.  Ailing,  93  U. 
S.  99,  103.  23  L.  Ed.  819;  Kidd  v.  Pearson, 
128  U.  S.  1,  23,  32  L.  Ed.  346;  Pennsylvania 
R.  Co.  V.  Hughes,  191  U.  S.  477,  48  L.  Ed. 
268;  The  Winnebago,  205  U.  S.  354,  363,  51 
L.   Ed.  836. 

Although  the  power  to  regulate  com- 
merce was  given  to  congress  in  compre- 
Tiensive  terms,  yet  it  was  not  intended  to 
interfere  with  the  exercise  of  state  author- 
ity upon  subjects  properly  within  state 
jurisdiction.  Steamship  Co.  v.  Portwar- 
dens,   6   Wall.   31,    18   L.    Ed.   749. 

87.  Legislation  merely  an  aid  to  com- 
merce.— Western  Union  Tel.  Co.  z'.  James, 
162  U.  S.  650,  656,  40  L-  Ed.  1105;  County 
of  Mobile  v.  Kimball,  102  U.  S.  691,  26 
L.    Ed.    238. 

In  all  the  cases  which  have  come  be- 
fore the  supreme  court,  none  has  denied 
the  distinction  between  a  regulation  which 
directly  affects  and  embarrasses  interstate 
Jtrade  or  commerce,  and  one  which  is  noth- 
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ing  more  than  a  charge  for  a  local  facility 
provided  for  the  transaction  of  such  com- 
merce. On  the  contrary,  the  cases  show 
the  existence  of  the  distinction  and  the 
validity  of  a  charge  for  the  use  of  the  fa- 
cility. Hopkins  v.  United  States,  171  U. 
S.  578,  596,  43  L.  Ed.  290.  296,  citing  Wel- 
ton  V.  Missouri,  91  U.  S.  275,  23  L.  Ed. 
347;  County  of  Mobile  v.  Kimball,  102  U. 
S.  691,  26  L.  Ed.  238;  Gloucester  Ferry 
Co.  V.  Pennsylvania,  114  U.  S.  196,  29  L. 
Ed.  158;  Hooper  v.  California,  155  U.  S. 
648.  653,  39  L-  Ed.  297;  United  States  v. 
Knight  Co.,  156  U.  S.  1,  39  L.  Ed.  325. 

88.  Police  regulations,  etc.,  affecting 
commerce. — Robbins  v.  Shelby  County 
Taxing  District,  120  U.  S.  489,  493,  30  L. 
Ed.  694;  Bowman  v.  Chicago,  etc.,  R.  Co., 
125  U.  S.  465,  497,  31  L.  Ed.  700.  See  post, 
'"Police  Regulations,"  II,  A,  2,  c,   (3),   (c). 

89.  Power  of  congress  without  limita- 
tion.— Steamship  Co.  v.  Joliffe,  2  Wall.  450. 
17  L.  Ed.  805;  Welton  v.  Missouri,  91  U. 
S.  275,  279,  23  L.  Ed.  347;  County  of 
Mobile  V.  Kimball,  102  U.  S.  691,  696,  26 
L.  Ed.  238;  Tiernan  v.  Rinker,  102  U.  S. 
123,   126,  26   L.   Ed.   103. 

90.  Every  species  of  commercial  inter- 
course.— State  Tonnage  Tax  Cases,  12 
Wall.  204,  20  L.  Ed.  370;  Interstate  Com- 
merce Commission  v.  Brimson,  154  U.  S. 
447.  470,  38  L.  Ed.  1047;  Schollenberger 
V.  Pennsylvania,  171  U.  S.  1,  21,  43  L- 
Ed.   49. 

The  words  "congress  shall  have  power 
to  regulate  commerce  with  foreign  na- 
tions" comprehend  every  specie  of  com- 
mercial intercourse  between  the  United 
States  and  foreign  nations.  No  sort  of 
trade  can  be  carried  on  between  this 
country  and  any  other  to  which  this  power 
does  not  extend.  It  has  been  truly  said, 
that  commerce,  as  the  word  is  used  in  the 
constitution,  is  a  unity,  every  part  of 
which  is  indicated  bv  the  term.  Gibbons 
V.   Ogden,  9   Wheat.   1,   189,  6  L    Ed.  23. 

"  'In  the  matter  of  interstate  commerce,' 
this  court,  speaking  by  Mr.  Justice  Brad- 
ley, has  declared,  'the  United  Str  tes  are 
but  one  country,  and  are  and  must  be 
stibject  to  one  system  of  regulations,  and 
not  to  a  multitude  of  systems.'  Robbins 
V.  Shelby  County  Taxing  Di?l-ici,  120 
U.    S.    489,   494,    30   L.    Ed.    694.    The   same 
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committed  to  congress  by  the  constitution,  has  been  treated  in  a  preceding  sec- 
tion of  this  title/^^ 

bb.  Subjects  of  Commerce  and  Persons  Engaged  Therein. — The  power  of 
congress  to  regulate  interstate  and  foreign  commerce  extends  to  and  embrace> 
within  its  control  all  the  subjects  of  that  commerce,^-  and  all  persons  engage^ 
in  it.»^ 

cc.  InstrumentaUties. — The  power  of  congress  to  regulate  interstate  and  for 
eion  commerce  extends  to  and  embraces  within  its  control  and  authorizes  ap- 
propriate legislation  with  respect  to  all  the  instrumentalities  and  means  by  whicli 
that  commerce  may  be  carried  on  or  conducted, ^^  and  congress  has  authority  to 
regulate  an  instrumentality  or  agency  employed  in  commerce  between  the  states, 
not  only  when  that  agency  or  instrumentality  extends  through  two  or  more 
states,'^^  but  also  when  it  is  confined  in  an  action  entirely  within  the  limits  of  a 
sinole  state.^^  The  power  granted  to  congress  to  regulate  commerce  is  not  con- 
fined to  the  instrumentalities  of  commerce  known  or  in  use  when  the  constitu- 
tion was  adopted,  but  it  keeps  pace  with  the  progress  of  the  country,  and  adapts 
itself  to  the  new  developments  of  time  and  circumstances/^''     The  language  oi 


principle  was  announced  by  the  present 
chief  justice  in  Stoutenburgh  v.  Hennick, 
129  U.  S.  141,  148,  32  L.  Ed.  637."  Inter- 
state Commerce  Commission  v.  Brimson, 
154  U.    S.   447,   470,   38   L.    Ed.    1047. 

"It  authorizes  congress  to  prescribe  the 
conditions  upon  which  commerce  in  all 
its  forms  shall  be  conducted  between  our 
citizens  and  the  citizens  or  subjects  of 
other  countries,  and  between  the  citizens 
of  the  several  states."  County  of  Mobile 
V.  Kimball,  102  U.  S.  691,  696,  26  L.  Ed. 
238. 

91.  What  constitutes  interstate  and 
foreign  commerce. — See  ante,  "Interstate 
and   Foreign   Commerce,"   I,   A. 

92.  Subjects  of  commerce. — Steamship 
Co.  V.  Toliffe,  2  Wall.  450,  17  L.  Ed.  805; 
United"  States  v.  Marigold,  9  How.  560, 
566,  13  L.  Ed.  257;  Smith  v.  Alabama,  124 
U.  S.  465.  475,  31  L.  Ed.  508;  Sherlock  v. 
Ailing.  93  U.  S.  99.   103,  23   L.   Ed.  819. 

93.  Persons  engaged  in  commeTce. — 
Steamship  Co.  v.  Joliffe,  2  Wall.  450,  17  L. 
Ed.  805;  Smith  v.  Alabama.  124  U.  S.  465, 
475,  31  L.  Ed.  508;  Sherlock  v.  Ailing,  93 
U.   S.   99.   103,  23  L.   Ed.   819. 

94.  Instrumentalities  and  means  of  car- 
rying on  commerce — In  general. — Glou- 
cester Ferry  Co.  v.  Pennsylvania,  114  U. 
S.  196.  203,  29  L.  Ed.  158;  Hopkins  v. 
United  States.  171  U.  S.  578,  597,  43  L. 
Ed  290;  Welton  v.  IMissouri,  91  U.  S. 
275,  280.  23  L.  Ed.  347;  The  Daniel  Ball, 
10  Wall.  557.  565.  19  L-  Ed.  999;  Smith 
V.  Alabama,  124  U.  S.  465,  475,  31  L.  Ed. 
508;  Sherlock  v.  Ailing,  93  U.  S.  99.  103, 
23  L.  Ed.  819;  County  of  Mobile  v.  Kim- 
ball, 102  U.  S.  691.  26  L.  Ed.  238;  Hooper 
V.  California,  155  U.  S.  648,  653,  39  L.  Ed. 
297"  Veazie  v.  Moor,  14  How.  568,  573,  14 
L.  Ed.  545;  Railroad  Co.  7'.  Fuller.  17  Wall. 
560.  568,  2t  L.  Ed.  710;  Monongahela  Nav. 
Co.  V.  United  States.  148  U.  S.  312.  342, 
37  L.  Ed.  463:  United  States  v.  Knight 
Co.,  156  U.  S.  1.  13,  39  L.  Ed.  325;  North- 
ern Securities  Co.  v.  United  States,  193 
U.  S.  197,  330,  48  L.  Ed.  679.  See  ante, 
"Means   Employed,"   II,  A,  1,  b,   (l),   (j); 


post,   "Conspiracy   to   Obstruct    Transpor- 
tation,"   II,   A,   1.   b,    (3),    (b),    dd,    (hh). 

95.  Agency  extending  through  two  or 
more  states.— The  Daniel  Ball,  10  Wall. 
557,    566,    19   L.    Ed.    999. 

96.  Agency  confined  within  limits  oi 
state.— The  Daniel  Ball,  10  Wall.  557,  566 
19  L.  Ed.  999. 

"If  its  authority  does  not  extend  to  an 
agency  in  such  commerce,  when  that  agenc> 
is  confined  within  the  limits  of  a  state, 
its  entire  authority  over  interstate  com- 
merce may  be  defeated.  SeveraF  agencies 
combining,  each  taking  up  the  commodity 
transported  at  the  boundary  line  at  one 
end  of  a  state,  and  leaving  it  at  the  bound- 
ary line  at  the  other  end,  the  federal  ju- 
risdiction would  be  entirely  ousted,  and 
the  constitutional  provision  would  be- 
come a  dead  letter."  The  Daniel  Ball,  10 
Wall.    557,    565,    19    L.    Ed.    999. 

97.  Power  not  confined  to  instrumentali- 
ties in  use  when  constitution  adopted. — 
Pensacola  Tel.  Co.  v.  Western  Union  Tel. 
Co..  96  U.  S.  1,  8,  9,  24  L.  Ed.  708. 

The  power  of  congress  extends  from  the 
horse  with  its  rider  to  the  stage  coach, 
from  the  sailing  vessel  to  the  steamboat, 
from  the  coach  and  the  steamboat  to  the 
railroad,  and  from  the  railroad  to  the  tele- 
graph, as  these  new  agencies  are  succes- 
sively brought  into  use  to  meet  the  de- 
mands of  increasing  population  and 
wealth.  It  was  intended  for  the  govern- 
ment of  the  business  to  which  it  relates, 
at  all  times  and  iinder  all  circumstances. 
As  it  was  intrusted  to  the  general  govern- 
ment for  the  good  of  the  nation,  it  is  not 
only  the  right,  but  the  duty,  of  congress 
to  see  to  it  that  intercourse  among  the 
states  and  the  transmission  of  intelligence 
are  not  obstructed  or  unnecessarily  en- 
cumbered by  state  legislation.  Pensa- 
cola Tel.  Co.  V.  Western  Union  Tel.  Co.,. 
96   U.    S.   1,   8.   9,  24   L.   Ed.   708. 

Up  to  a  recent  date  commerce,  both  in- 
terstate and  international,  was  mainly  by 
water,  and  it  is  not  strange  that  both  the 
legislation    of   congress    and    the    cases   in 
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the  grant  of  power  to  congress  to  regulate  foreign  and  interstate  commerce 
makes  no  reference  to  the  instrumentahties  or  agencies  by  which  such  commerce 
may  be  carried  on ;  it  is  general,  and  includes  alike  commerce  by  whomsoever 
carried  on,  whether  by  individuals,98  partnerships,  associations,'^^  or  corpora- 
tions.^ 

dd.    Means  and  Measures  for  Advancement  and  Protection  of  Commerce. 

The  commercial  power  of  congress  embraces  within  its  control  all  the  means  by 
which  interstate  and  foreign  commerce  may  be  aided,  encouraged,2  or  pro- 
tected.3 


the  courts  have  been  principally  con- 
cerned therewith.  The  fact  that  in  re- 
cent years  interstate  commerce  has  come 
mainly  to  be  carried  on  by  railroads  and 
over  artificial  highways  has  in  no  manner 
narrowed  the  scope  of  the  constitutional 
provision,  or  abridged  the  power  of  con- 
gress over  such  commerce.  On  the  con- 
trary, the  same  fullness  of  control  exists 
in  the  one  case  as  in  the  other,  and  the 
same  power  to  remove  obstructions  from 
the  one  as  from  the  other.  Constitutional 
provisions  do  not  change,  but  their 
operation  extends  to  new  matters  as  the 
modes  of  business  and  the  habits  of  life 
of  the  people  vary  with  each  succeeding 
generation.  The  law  of  the  common 
carrier  is  the  same  today  as  when  trans- 
portation on  land  was  by  coach  and 
wagon,  and  on  water  by  canal  boat  and 
sailing  vessel,  yet  in  its  actual  operation 
it  touches  and  regulates  transportation  by 
modes  then  unknown,  the  railroad  train 
and  the  steamship.  Just  so  is  it  with  the 
grant  to  the  national  government  of  power 
over  interstate  commerce.  The  constitu- 
tion has  not  changed.  The  power  is  the 
same.  But  it  operates  today  upon  modes 
of  interstate  commerce  unknown  to  the 
fathers,  and  it  will  operate  with  equal 
force  upon  any  new  modes  of  such  com- 
merce which  the  future  may  develop.  In 
re  Debs,  158  U.  S.  564,  590,  39  L.  Ed. 
109::. 

93.  Commerce  carried  on  by  individuals. 
— Paul  V.  Virginia,  8  Wall.  168,  182,  19  L. 
Ed.  357;  Gloucester  Ferry  Co.  v.  Penn- 
sylvania, 114  U.  S.  196,  204,  29  L.  Ed.  158; 
Welton  V.  Missouri,  91  U.  S.  275,  23  L. 
Ed.  347;  County  of  Mobile  v.  Kimball,  103 
U  S.  691,  26  L.  Ed.  238;  Philadelphia,  etc., 
Steamship  Co.  v.  Pennsylvania,  122  U.  S. 
326,  344,  30  L.  Ed.  1200;  Luxton  v.  North 
River  Bridge  Co.,  153  U.  S.  525,  529,  38 
L.  Ed.  808;  Wilson  v.  Shaw,  204  U.  S.  24, 
34.  51   L.   Ed.   351. 

99.  Commerce  carried  on  by  partner- 
ships and  associations. — Paul  v.  Virginia, 
8  Wall.   168,  182,  19  L.  Ed.  357. 

1.  Commerce  carried  on  by  corporations. 
—Paul  V.  Virginia,  8  Wall.  168,  182,  19  L. 
Ed.  357;  Gloucester  Ferry  Co.  v.  Penn- 
svlvania,  114  U.  S.  196,  204,  29  L.  Ed.  158; 
Welton  V.  ]\Iissouri,  91  U.  S.  275,  23  L.  Ed. 
347;  County  of  Mobile  r.  Kimball,  102  U. 
S.  691,  26  L.  Ed.  238;  Philadelphia,  etc.. 
Steamship  Co.  v.  Pennsylvania,  122  U.  S. 
326,  344.  30  L.  Ed.  1200. 

"At   the   time    of   the   formation    of   the 


constitution  a  large  part  of  the  commerce 
of  the  world  was  carried  on  by  corpora- 
tions. The  East  India  Company,  the 
Hudson's  Bay  Company,  the  Hamburgh 
•  Company,  the  Levant  Company,  and  the 
Virginia  Company,  may  be  named  among 
the  many  corporations  then  in  existence 
which  acquired,  from  the  extent  of  their 
operations,  celebrity  throughout  the  com- 
mercial world.  This  state  of  facts  forbids 
the  supposition  that  it  was  intended  in  the 
grant  of  power  to  congress  to  exclude 
from  its  control  the  commerce  of  corpora- 
tions. The  language  of  the  grant  makes 
no  reference  to  the  instrumentalities  by 
which  commerce  may  be  carried  on;  it  is 
general,  and  includes  alike  commerce  by 
individuals,  partnerships,  associations,  and 
corporations."  Paul  v.  Virginia.  8  Wall. 
168,  182,  19  L.  Ed.  357.  See,  also,  Glou- 
cester Ferry  Co.  v.  Pennsylvania,  114  U. 
S.  196,  204,  29  L.  Ed.  158;  Philadelphia, 
etc..  Steamship  Co.  v.  Pennsylvania,  122 
U.   S.   326,   343,   30   L.    Ed.    1200. 

"At  the  present  day,  nearly  all  enter- 
prises of  a  commercial  character,  requir- 
ing for  their  successful  management 
large  expenditures  of  money,  are  con- 
ducted by  corporations.  The  usual  means 
of  transportation  on  the  public  waters, 
where  expedition  is  desired,  are  vessels 
propelled  by  steam;  and  the  ownership  of 
a  line  of  such  vessels  generally  requires  an 
expenditure  exceeding  the  resources  of 
single  individuals.  Except  in  rare  in- 
stances, it  is  only  by  associated  capital 
furnished  by  persons  united  in  corpora- 
tions, that  the  requisite  means  are  pro- 
vided for  such  exoen-^itures."  Ghnicester 
Ferry  Co.  v.  Pennsylvania,  114  U.  S.  196, 
204,   29    L.    Ed.    158. 

2.  Means  by  which  commerce  aided  and 
encouraged. — Gloucester  Ferry  Co.  v. 
Pennsylvania,  114  U.  S  196,  203,  29  L. 
Ed.  158;  The  Daniel  Ball,  10  Wall.  557, 
564.  19  L.  Ed.  999;  Inman  Steamship  Co. 
V.  Tinker,  94  U.  S.  238.  245.  24  L.  Ed.  118; 
County  of  Mobile  v.  Kimball,  102  U.  S. 
691.  697,  26  L.   Ed.   238. 

The  commercial  power  of  congress  au- 
thorizes congress  to  adopt  measures  to 
promote  the  growth  of  interstate  and  for- 
eign commerce  and  insure  its  safety. 
County  of  Mobile  v.  Kimball.  102  U.  S. 
691,  697,  26  L.  Ed.  238;  Scranton  v. 
Wheeler,  179  U.  S.  141,  159,  45  L.  Ed. 
126. 

3.  Protection  of  commerce. — The  Daniel 
Ball,    10    Wall.    557,    564,    19    L-    Ed.    999; 
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(b)  Regulation  of  Particular  Matters— aa.  Bridges.— As  to  the  authority  of 
congress  to  construct,  or  authorize  the  construction  of,  bridges  across  navi- 
gable waters  between  two  states  for  the  purpose  of  facihtatmg  interstate  com- 
merce, see  the  title  Bridges,  vol.  3,  p.  516. 

bb.  Corporations^ — The  power  conferred  upon  congress  to  regulate  com- 
merce includes  as  well  commerce  carried  on  by  corporations  as  commerce  car- 
ried on  by  individuals.^  Franchises  of  a  corporation  chartered  by  a  state,  so 
far  as  they  involve  questions  of  interstate  commerce,  must  always  be  exercised 
in  subordination  to  the  power  of  congress  to  regulate   such  commerce.^ 

cc.  Highzvavs — (aa)  In  General. — Highways  over  or  by  means  of  which  in- 
terstate and  foreign  commerce  is  carried  on  or  conducted  are  subject  to  the 
regulating  power  of  congress.'  and  the  jurisdiction  of  congress  over  such  high- 
ways is  the  same  whether  they  be  the  natural  highways  of  the  country,  i.  e., 
waterways,  or   artificial   highways  such  as  railroads.^ 

(bb)  Construction. — Under  its  power  to  regulate  interstate  commerce,  con- 
gress has  authority  to  construct,  or  to  authorize  individuals  or  corporations  to 
construct,   national   highways  and  bridges    from    state   to   state.'' 

(cc)  Removal  of  Obstructions. — Under  the  power  committed  to  the  national 
government  over  interstate  commerce  and  the  transmission  of  the  mail,  it  is 
competent  for  the  nation  to  remove  all  obstructions  upon  highways,  natural  or 


Case  of  State  Freight  Tax,  15  Wall.  2o;-', 
272,  21  L.  Ed.  146;  Inman  Steamship  Co. 
V.  Tinker.  94  U.  S.  238,  245,  24  L.  Ed.  lib; 
Bridse  Co.  v.  United  States,  103  \J.  S. 
470,  480  26  L,.  Ed.  1143;  County  of  Mobile 
V.  Kimball,  102  U.  S.  691,  697,  26  L.  E-1. 
238;  Oilman  v.  Philadelphia,  3  Wall.  713, 
725,  18  L.  Ed.  96;  Brown  v.  Maryland,  12 
Wheat.  419,  6  L.  Ed.  678;  Guy  v.  Balti- 
more, 100  U.  S.  434,  443,  25  L.  Ed.  743; 
United  States  v.  Trans-Missouri  Freight 
Ass'n,  166  U.  S.  290,  343,  41  L.  Ed.  1007; 
In  re  Debs,  158  U.  S.  564,  39  L.  Ed.  1092; 
Cincinnati,  etc.,  R.  Co.  v.  Interstate  Com- 
merce Commission,  162  U.  S.  184,  40  L. 
Ed.  935;  Texas,  etc.,  R.  Co.  v.  Interstate 
Commerce  Commission,  162  U.  S.  197,  40 
L.  Ed.  940.  See  ante,  "Means  Employed," 
II,  A,  1.  b,  (1),  (j);  post,  "Conspiracy  to 
Obstruct  Transportation,"  II,  A,  1,  b,  (3), 
(b),  dd,  (hh). 

The  commercial  power  of  congress  au- 
thorizes all  appropriate  legislation  for  the 
protection  of  either  interstate  or  foreign 
commerce.  The  Daniel  Ball,  10  Wall.  557, 
564,  19   L.   Ed.   999. 

Wherever  such  commerce  goes,  the 
power  of  the  nation  accompanies  it,  ready 
and  competent  as  far  as  possible  to  re- 
dress the  wrongs  and  evils  to  which  it 
may  be  subjected.  Inman  Steamship  Co. 
V.  Tinker,  94  U.  S.  238,  245,  24  L.  Ed.  118. 

4.  See,  generally,  the  title  CORPORA- 
TIONS, vol.   4,  p.  621. 

5.  Corporations  subject  to  regulating 
power  of  congress. — The  language  of  the 
grant  makes  no  reference  to  the  instru- 
mentalities by  which  commerce  may  be 
carried  on;  it  is  general,  and  includes  alike 
commerce  by  individuals,  partnerships,  as- 
sociations, and  corporations.  Paul  v.  Vir- 
ginia, 8  Wall.,  168.  19  L.  Ed.  357;  Pensa- 
cola  Tel.  Co.  v.  Western  Union  Tel.  Co., 
96  U.  S.  1,  12,  24  L.  Ed.  708;  Philadelphia 


Fire  Ass'n  v.  New  York,  119  U.  S.  HO, 
117,  30   L.    Ed.   342. 

6.  Corporate  franchises. — Hale  v.  Hen- 
kel,  201   U.   S.   43,  75,  50   L.   Ed.  652. 

"In  respect  to  this  the  general  govern- 
ment may  also  assert  a  sovereign  au- 
thority to  ascertain  whether  such  fran- 
chises have  been  exercised  in  a  lawful 
manner,  with  a  due  regard  to  its  own 
laws.  Being  subject  to  this  dual  sover- 
eignty, the  general  government  possesses 
the  same  right  to  see  that  its  own  laws 
are  respected  as  the  state  would  have  with 
respect  to  the  special  franchises  vested  in 
it  by  the  laws  of  the  state.  The  powers  of 
the  general  government  in  this  particular 
in  the  vindication  of  its  own  laws,  are  the 
same  as  if  the  corporation  had  been 
created  by  an  act  of  congress.  It  is  not 
intended  to  intimate,  however,  that  it  has 
a  general  visitorial  power  over  state  cor- 
porations." Hale  V.  Henkel,  201  U.  S. 
43,  75,  50   L.  Ed.  652. 

7.  Highways — In  general. — In  re  Debs, 
158  U.  S.  564,  589,  39  L.  Ed.  1092;  Cali- 
fornia V.  Central  Pac.  R.  Co.,  127  U.  S.  1, 
39,  32  L.  Ed.  150;  Cherokee  Nation  v. 
Southern  Kansas  R.  Co.,  135  U.  S.  641, 
658,  34  L.  Ed.  295;  Luxton  v.  North  River 
Bridge  Co.,  153  U.  S.  525,  533,  38  L.  Ed. 
808;  Wilson  v.  Shaw,  204  U.  S.  24,  33,  51 
L.  Ed.  351.  See,  generally,  the  title 
STREETS   AND  HIGHWAYS. 

8.  Same  jurisdiction  over  natural  and 
artificial  highways. — In  re  Debs,  158  U. 
S.    564,    589,    39    L.    Ed.    1092. 

9.  Construction  of  highways. — Cali- 
fornia r.  Central  Pac.  R.  Co.,  127  U.  S.  1, 
39,  32  L.  Ed.  150;  Cherokee  Nation  v. 
Southern  Kansas  R.  Co.,  135  U.  S.  641, 
658,  34  L.  Ed.  295;  Luxton  v.  North  River 
Bridge  Co.,  153  U.  S.  525,  533.  38  L.  Ed. 
808;  Wilson  v.  Shaw,  204  U.  S.  24,  33,  51 
L.    Ed.    351.      See,    also,    Pacific    Railroad 
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artificial,  to  the  passage  of  interstate  commerce,  or  the  carrying  of  the  mail.^* 
dd.  Railroads — (aa)  In  General. — Railroad  companies  engaged  in  the  trans- 
portation of  passengers  and  freight  among  the  states  and  between  the  United 
States  and  foreign  countries,  are  instruments  of  interstate  and  foreign  com- 
merce, and  their  business  is  such  commerce  itself.  Therefore  such  companies 
and  the  railroads  they  operate  are  subject  to  regulation  by  congress,^!  By  the 
act  of  June  15,  1866,  ch.  124,  congress,  for  the  declared  purpose  of  facilitating 
commerce  among  the  several  states,  and  the  postal  and  military  communications 
of  the  United  States,  authorized  every  railroad  company  in  the  United  States, 
whose  road  is  operated  by  steam,  to  carry  upon  and  over  its  road  boats,  brido-es 
and  ferries,  all  passengers,  troops,  government  supplies,  mails,  freight,  and 
property,  on  their  way  from  one  state  to  another,  and  to  receive  compensation 
therefor,  and  to  connect  with  roads  of  other  states  so  as  to  form  continuous 
lines  for  the  transportation  of  the  same  to  the  place  of  destination. ^2     This  act 


Removal  Cases,  115  U.  S.  1,  14,  18,  29  L. 
Ed.  319;  Indiana  v.  United  States,  148  U. 
S.  148,  37  L.  Ed.  401;  Monongahela  Nav. 
Co.  V.  United  States,  148  U.  S.  312,  Zl  L. 
Ed.  463. 

Such  a  power  is  essential  to  the  com- 
plete control  and  regulation  of  interstate 
commerce.  Without  authority  in  congress 
to  establish  and  maintain  such  highways 
and  bridges,  it  would  be  without  au- 
thority to  regulate  one  of  the  most  im- 
portant adjuncts  of  commerce.  California 
V.  Central  Pac.  R.  Co.,  127  U.  S.  1,  39,  32 
L.  Ed.  1.50;  Wilson  v.  Shaw,  204  U.  S.  24, 
33,  51  L.  Ed.  351.  See,  also,  Pacific  Rail- 
road Removal  Cases,  115  U.  S.  1,  .14,  18, 
29  L.  Ed.  319. 

"This  power  in  former  times  was  ex- 
erted to  a  verv  limited  extent,  the  Cum- 
berland or  National  road  being  the  most 
notable  instance.  Its  exertion  was  but 
little  called  for,  as  commerce  was  then 
mostly  conducted  by  water,  and  many  of 
our  statesmen  entertained  doubts  as  to  the 
existence  of  the  power  to  establish  ways 
of  communication  by  land.  But  since,  in 
consequence  of  the  expansion  of  the  coun- 
try, the  multiplication  of  its  products,  and 
the  invention  of  railroads  and  locomotion 
by  steam,  land  transportation  has  so 
vastly  increased,  a  sounder  consideration 
of  the  subject  has  prevailed  and  led  to  the 
conclusion  that  congress  has  plenary 
power  over  the  whole  subject.  Of  course 
the  authority  of  congress  over  the  terri- 
tories of  the  United  States,  and  its  power 
to  grant  franchises  exercisable  therein  are, 
and  ever  have  been,  undoubted.  But  the 
wider  power  was  very  freely  exercised, 
and  much  to  the  general  satisfaction,  in 
the  creation  of  the  vast  system  of  railroads 
connecting  the  East  with  the  Pacific, 
traversing  states  as  well  as  territories,  and 
employing  the  agency  of  state  as  well  as 
federal  corporations."  California  v.  Cen- 
tral Pac.  R.  Co.,  127  U.  S.  1,  39,  32  L.  Ed. 
150;  Wilson  v.  Shaw,  204  U.  S.  24,  33,  51 
L.  Ed.  351.  See,  also.  Pacific  Railroad 
Removal  Cases,  115  U.  S.  1,  14,  18,  29  L. 
Ed.   319. 

10.  Removal  of  obstructions. — In  re 
Debs,  158  U.  S.  564,  39  L.  Ed.  1092;  North- 


ern Securities  Co.  v.  United  States,  193  U. 
S.  197,  336,  48  L.  Ed.  679.  See  ante, 
"Means  Employed,"  II,  A,  1,  b,  (l),  (j); 
post,  "Conspiracy  to  Obstruct  Transpor- 
tation," II,  A,  1,  b,  (3),  (b),  dd,  (hh). 

11.  Railroads — In  general. — Northern 
Securities  Co.  v.  United  States,  193  U.  S. 
197,  353,  48  L.  Ed.  679;  United  States  v. 
Trans-Missouri  Freight  Ass'n,  166  U.  S. 
290,  332,  41  L.  Ed.  1007;  Fargo  v.  Michi- 
gan, 121  U.  S.  230,  247,  30  L.  Ed.  888;  Wa- 
bash, etc.,  R.  Co.  V.  Illinois,  118  U.  S.  557, 
30  L.  Ed.  244;  United  States  v.  Joint 
Traffic  Ass'n,  171  U.  S.  505,  570,  43  L.  Ed. 
259;  Case  of  State  Freight  Tax,  ]5  Wall. 
232,  275,  21  L-  Ed.  146;  Telegraph  Co.  v. 
Texas,  105  U.  S.  460,  464,  26  L.  Ed.  1067. 
See,  also,  Cherokee  Nation  v.  Southern 
Kansas  R.  Co.,  135  U.  S.  641,  657,  34  L.  Ed. 
295;  Chicago,  etc.,  R.  Co.  v.  Pullman 
Southern  Car  Co.,  139  U.  S.  79,  90,  35  L. 
Ed.  97;  Interstate  Commerce  Commission 
V.  Brimson,  154  U.  S.  447,  475,  38  L.  Ed. 
1047;  Smyth  v.  Ames.  169  U.  S.  466,  544, 
42  L.  Ed.  819;  Lake  Shore,  etc.,  R.  Co.  v. 
Ohio,  173  U.  S.  285,  301,  43  L.  Ed.  702. 

When  such  railroad  carriers,  in  the  ex- 
ercise of  public  franchises,  engage  in  the 
transportation  of  passengers  and  freight 
among  the  states,  they  become — even  if 
they  be  state  corporations — subject  to 
such  rules  as  congress  may  lawfully  es- 
tablish for  the  conduct  of  interstate  com- 
merce. Northern  Securities  Co.  v.  United 
States,  193  U.  S.  197,  353,  48  L.  Ed.  679. 
See  ante,  "Definitions  and  Nature,"  I,  A, 
1;  "Transportation  of  Freight  and  Pas- 
sengers," I,  A.  3,  a.  See,  generally,  the 
titles  CARRIERS,  vol.  3,  p.  556;  RAIL- 
ROADS. 

12.  Act  authorizing  railroads  to  carry 
passengers,  etc.,  and  to  connect  with  other 
roads.— Act  of  June  15,  1866,  ch.  124,  14 
Stat.  66;  Rev.  Stat.,  §  5258.  In  re  Debs, 
3  58  U.  S.  564,  579,  39  L.  Ed.  1092;  Railroad 
Co.  V.  Richmond,  19  Wall.  584,  589,  22  L. 
Ed.  173;  Missouri,  etc.,  R.  Co.  v.  Haber, 
169  U  S.  613,  633,  42  L.  Ed.  678;  Illinois 
Cent.  R.  Co.  v.  Illinois,  163  U.  S.  142,  151, 
41  L.  Ed.  107;  Railroad  Co.  v.  Fuller, 
17  Wall.  560,  21  L.  Ed.  710;  Gulf, 
etc.,  R.  Co.  V.  Hefley,  158  U.  S.  98,  103,  39 
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was  passed  under  the  power  vested  in  congress  to  regulate  commerce  among  the 
several  states,  and  was  designed  to  remove  trammels  upon  transportation  be- 
tween diiTerent  states,  which  previously  existed,  and  to  prevent  the  creation 
of  such  trammels  in  the  future. ^^  Congress  has,  by  the  act  of  February  4,  1887, 
commonly  known  as  the  interstate  commerce  act,  and  amendments  thereto, 
assumed  the  regulation  and  control  of  the  interstate  railway  traffic  of  the  United 
States.  For  full  treatment  of  this  legislation,  see  post,  "Interstate  Commerce 
Act,"  IV.  The  principles  of  the  common  law  are  operative  upon  all  interstate 
commercial  transactions  except  so  far  as  they  are  modified  by  congressional  en- 
actment.^-^  Therefore,  prior  to  legislation  by  congress  on  the  subject,  the  inter- 
state railway  traffic  of  the  country  was  regulated  by  the  principles  of  common 
law  applicable  to  common  carriers.  ^^ 


L.  Ed.  910;  Bowman  v.  Chicago,  etc.,  R. 
Co.,  125  U.  S.  465,  484,  31  L.  Ed.  700.  See 
post,  "Railroads  and  Other  Carriers,"  II, 
A,  2,  d,  (23),  and  the  various  subsections 
thereunder. 

In  Illinois  Cent.  R.  Co.  v.  Illinois,  163 
U.  S.  142,  151,  41  L.  Ed.  107,  the  court 
stated  that  the  act  of  1866  authorized  every 
railroad  company  embraced  within  the 
act  "to  connect,  in  any  state  authorizing 
it  to  do  so,  with  roads  of  other  states, 
so  as  to  form  continuous  lines  of  trans- 
portation." 

By  the  statute  of  Illinois  of  February  2, 
1855,  all  railroad  corporations  of  the  state 
were  empowered  to  make  contracts  with 
each  other,  and  with  railroad  corporations 
of  other  states,  for  leasing,  or  running,  or 
connecting  their  railroads;  and  by  the 
statute  of  Illinois  of  February  25,  1867, 
railroads  terminating  at  a  point  at  which 
there  was  a  railroad  bridge  on  a  line  of 
continuous  railroad  thoroughfare  were  re- 
quired to  be  connected  by  rail,  as  to  make 
"an  uninterrupted  communication  over 
such  railroads  and  bridge  as  public 
thoroughfares."  By  the  acts  of  congress  of 
December  17,  1872,  c.  4,  and  February  14, 
1883,  c.  44,  bridges  were  authorized  to  be 
built  across  the  Ohio  River  by  any  per- 
son or  corporation,  having  lawful  au- 
thority therefor,  and  with  the  approval  of 
the  secretary  of  war;  and  were  declared 
to  be  lawful  structures  and  post  routes  for 
the  transmission  of  the  mails  and  the 
troops  and  munitions  of  war  of  the 
United  States.  17  Stat.  398;  22  Stat.  414. 
The  bridge  across  the  Ohio  river  from 
the  Kentucky  shore  to  the  Illinois  shore, 
opposite  the  city  of  Cairo  in  Illinois,  hav- 
ing been  constructed  by  a  lawful  authority, 
and  as  permitted  by  congress,  the  Illinois 
Central  Railroad  Company  had  the  right, 
under  the  acts  of  congress  and  the  stat- 
utes of  Illinois,  to  connect  its  roads  with 
that  brid.ge,  and  to  run  its  southward 
bound  trains  over  that  bridge  as  part  of 
a  system  of  interstate  communication. 
Illinois  Cent.  R.  Co.  7-.  Illinois,  163  U.  S. 
142,    150,    151,    41    L.    Ed.    107. 

13.  Nature  and  purpose  of  act. — Bow- 
man V.  Chicago,  etc.,  R.  Co.,  125  U.  S. 
465,  484,  31  L.  Ed.  700;  Railroad  Co.  v. 
Richmond,  19  Wall.  584,  22  L.  Ed.  173;  In 


re    Debs,    158    U.    S.    564,    579,    39    L.    Ed. 
1092. 

14.  Common-law  principles  applicable 
—Western  Union  Tel.  Co.  v.  Call  Pub 
Co.,  181  U.  S.  92,  101,  102,  45  L.  Ed.  765 
See,  generally,  the  title  COMMOxN  LAW, 
vol.  3,  p.  958. 

15.  Application  to  interstate  railway 
traffic— Western  Union  Tel.  Co.  v.  Call 
Pub.  Co.,  181  U.  S.  92,  102,  45  L.  Ed.  765; 
Interstate  Commerce  Commission  v.  Bal- 
timore, etc.,  R.  Co.,  145  U.  S.  263,  275,  36 
L.    Ed.   699. 

"In  Bank  v.  Adams  Express  Co.,  93  U. 
S.  174,  177,  23  L.  Ed.  872,  the  express  com- 
panies received  at  New  Orleans  certain 
packages  for  delivery  at  Louisville.  These 
were  interstate  shipments.  In  the  course 
of  transit  the  packages  were  destroyed  by 
fire,  and  actions  were  brought  to  recover 
the  value  thereof.  The  companies  de- 
fended on  the  ground  of  an  exemption 
from  liability  created  by  the  contract  un- 
der which  they  transported  the  packaces. 
Mr.  Justice  Strong,  delivering  the  opinion 
of  the  court,  after  describing  the  business 
in  which  the  companies  were  engaged, 
said:  'Such  being  the  business  and  oc- 
cupation of  the  defendants,  they  are  to  be 
regarded  as  common  carriers,  and,  in  the 
absence  of  stipulations  to  the  contrary, 
subject  to  all  the  legal  responsibilities  of 
such  carriers.'  And  then  proceeded  to 
show  that  they  could  not  avail  them- 
selves of  the  exemption  claimed  by  virtue 
of  the  clauses  in  the  contract.  The  whole 
argument  of  the  opinion  proceeds  upon 
the  assumption  that  the  common-law  rule 
in  respect  to  common  carriers  controlled." 
Western  Union  Tel.  Co.  v.  Call  Pub.  Co., 
181    U.   S.   92,   102,  45   L.   Ed.   765. 

In  the  absence  of  congressional  action 
the  power  of  interstate  carriers  to  charge 
for  their  services  is  restricted  by  the 
principles  of  the  common  law  requiring 
such  charges  to  be  reasonable.  Western 
Union  Tel.  Co.  v.  Call  Pub.  Co.,  181  U.  S. 
92,  101,  102,  45  L.  Ed.  765. 

Principle  applied  in  a  case  of  a  tele- 
graph company  enga.ged  in  interstate 
commerce.  Western  Union  Tel.  Co.  v. 
Call  Pub.  Co.,  181  U.  S.  92.  101,  102,  45 
L.  Ed.  765.  See,  generally,  the  title  CAR- 
RIERS, vol.   3,   p.   556. 
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(bb)  Construction — aaa.  In  General. — Congress  has  authority,  in  the  exer- 
cise of  its  power  to  regulate  commerce  among  the  several  states'  to  construct 
or  authorize  individuals  or  corporations  to  construct  railroads  across  the  states 
and  territories  of  the  United  States.  This  power  is  essential  to  the  complete 
control  and  regulation  of  interstate  commerce.  Without  such  power,  cono-ress 
would  be  without  authority  to  regulate  one  of  the  most  important  adjuncts  of 
commerce.  16  Congress,  for  the  purpose  of  facilitating  interstate  railway  trans- 
portation   has   authorized    the   construction   of   bridges   over   navigable   waters  ^^ 

bbb.    Federal  Aid.— For  treatment  of  the  legislation  of  congress  providincr  for 


16.  Construction  of  railroads. — Cali- 
fornia V.  Central  Pac.  R.  Co.,  127  U.  S.  1, 
39,  32  L.  Ed.  150;  Cherokee  Nation  v. 
Southern  Kansas  R.  Co.,  135  U.  S.  641, 
658,  34  L.  Ed.  295;  Luxton  v.  North  River 
Bridge  Co.,  153  U.  S.  525,  533,  38  L.  Ed. 
808.  See,  also,  United  States  v.  Union 
Pac.  R.  Co.,  160  U.  S.  1,  40  L.  Ed.  319; 
Wilson  V.  Shaw,  204  U.  S.  24,  51  L.  Ed. 
351. 

For  the  purpose  of  the  construction  of 
railroads  traversing  the  states  as  well  as 
the  territories,  congress  may  employ  the 
agency  of  state  as  well  as  federal  corpora- 
tions. California  v.  Central  Pac.  R.  Co., 
127  U.  S.  1,  39,  32  L.  Ed.  150;  Cherokee 
Nation  t^.  Southern  Kansas  R.  Co.,  135  U. 
S.  641,  658,  34  L,-  Ed.  295;  Luxton  v.  North 
River  Bridge  Co.,  153  U.  S.  525,  533,  38 
L.  Ed.  808.  See,  also,  Pacific  Railroad  Re- 
moval Cases,  115  U.  S.  1,  14,  18,  29  L. 
Ed.    319. 

The  original  Kansas  Pacific  R.  R.  Com- 
pany was  authorized  by  §  9  of  the  Pacific 
Railroad  act  of  July  1,  1862,  to  extend  its 
road  into  the  state  of  Missouri — that  is, 
"to  construct  a  railroad  and  telegraph  line 
from  the  Missouri  River,  at  the  mouth  of 
the  Kansas  River,  on  the  south  side 
thereof  (which  is  in  the  state  of  Missouri), 
so  as  to  connect  with  the  Pacific  Railroad 
of  Missouri,  to  the  aforesaid  point  on  the 
one  hundred  meridian  of  longitude," 
namely,  the  point  where  the  Union  Pacific 
was  to  commence.  This  provision  looked 
to  the  establishment  of  a  continuous  line 
of  railroad  from  the  Mississippi  River,  at 
St.  Louis  (the  eastern  terminus  of  the 
Pacific  Railroad  of  Missouri),  to  the  Pa- 
cific Ocean.  The  power  assumed  by  con- 
gress in  giving  this  authority  to  the 
Kansas  company  was,  undoubtedly,  as- 
sumed to  be  within  the  power  "to  regulate 
commerce  among  the  several  states;"  and, 
although  bj'  an  act  of  the  legislature  of 
Missouri,  passed  in  February,  1865,  the 
consent  of  that  state  was  also  given  to 
the  extension  of  the  road  into  its  territory. 
and  to  its  connection  with  the  Missouri 
mad,  the  fact  remains  that  the  company' 
claimed  and  assumed  to  exercise  its  pow- 
ers under  the  act  of  congress,  as  well  as 
by  the  consent  of  the  legislature  of  Mis- 
souri. So  that  the  right  of  appronriating 
the  very  property  in  question  in  this  case 
was  claimed  under  authority  of  an  act  of 
■congress.  Parific  Railroad  Removal 
■Cases,  115  U.  S.  1,  18,  29  L.  Ed.  319. 


Congress,  in  the  act  of  September  20, 
1850,  c.  61,  granted  a  right  of  way,  and 
sections  of  the  public  lands,  to  the  state 
ot  Uhnois,  to  aid  in  the  construction  of  a 
railroad  in  that  state  from  the  southern 
termination  of  the  Illinois  and  Michigan 
Canal  "to  a  point  at  or  near  the  junction 
of  the  Ohio  and  Mississippi  Rivers,"  with 
branches  to  Chicago  and  Dubuque,  "to  be 
and  remain  a  public  highway,  for  the  use 
of  the  government  of  the  United  States, 
free  from  toll  or  other  charge  upon  the 
transportation  of  any  property  or  troops 
of  the  United  States,"  and  on  which  the 
United  States  mail  should  "at  all  times  be 
transported,  under  the  direction  of  the 
post  office  department,  at  such  price  as 
the  congress  may  by  law  direct;"  and,  in 
order  "to  aid  in  the  construction  of  said 
Central  Railroad,"  made  like  grants  to  the 
states  of  Alabama  and  Mississippi,  re- 
spectively, for  the  purpose  of  aiding  in 
the  construction  of  a  railroad  from  the 
city  of  Mobile  "to  a  point  near  the  mouth 
of  the  Ohio  River."  9  Stat.  466.  The 
manifest  purpose  of  congress  was  to  es- 
tablish a  railroad  in  the  centre  of  the  con- 
tinent, connecting  the  waters  of  the  Great 
Lakes  with  those  of  the  Gulf  of  Mexico, 
for  the  benefit  of  interstate  commerce,  as 
well  as  of  the  military  and  postal  depart- 
ments of  the  government  of  the  United 
States.  Illinois  Cent.  R.  Co  v  Illinois 
163  U.  S.  142,  150,  41  L.  Ed.  107.  See, 
generally,  fhe  title  RAILROADS. 

As  to  the  authority  of  congress  to  au- 
thorize the  taking  of  private  lands  for  the 
purpose  of  constructing  interstate  high- 
ways, railroads,  bridees,  etc.,  see  the  title 
EMINENT   DOMAIN,  vol.    5.    p.   746. 

17.  Construction  of  bridges. — By  the  act 
of  July  25,  1866.  congress  authorized  the 
construction  of  bridges  over  the  navigable 
waters  of  the  Mi'^sissippi  River  Bowman 
V.  Chicago,  etc.,  R.  Co.,  125  U.  S.  465,  484, 
31    L.    Ed.    700. 

By  the  acts  of  congress  of  December 
17,  1872,  c.  4.  and  February  14,  1883,  c.  44, 
bridgeswere  authorized  to  be  built  across 
the  Ohio  river  by  any  person  or  corpora- 
tion, having  lawful  authority  therefor,  and 
with  the  approval  of  the  secretary  of  war; 
and  were  declared  to  be  lawful  structures 
and  post  routes  for  the  transmission  of 
the  mai1=;  and  the  troo  '..s  and  munitions  of 
war  of  the  United  States.  17  Stat.  398;  22 
Stat.  414.  Illinois  Cent.  R.  Co.  v.  Illinois, 
163  U.  S.  142,  151,  41  L.  Ed.  107.    See,  gen- 
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governmental  aid  in  the  construction  of  railroads  across  the  several  states  and) 
territories,  see  the  title  Municipal,  County,  Statk  and  Federal  Aid. 

(cc)  Equal  Accoinnwdations  to  Passengers. — Quaere,  whether  congress,  in* 
the  exercise  of  its  power  to  regulate  commerce  among  the  several  states,  may 
or  may  not  pass  a  law  regulating  rights  in  public  conveyances  passing  from  one 
state  to  another,  securing  to  all  persons  equal  accommodations  in  such  public- 
conveyances.^^ 

(dd)  Protection  of  Lives  and  Limbs  of  Employees. — Under  its  commercial 
power  congress  may  enact  appropriate  legi^-lation  looking  to  the  protection  of 
the  lives  and  limbs  of  employees  of  railroads  engaged  in  interstate  commerce. ^^ 
And  with  this  end  in  view  congress  has  passed  an  act,  known  as  the  "Safety 
Appliance  Act,"  to  promote  the  safety  of  employees  and  travelers  upon  rail- 
roads by  compelling  common  carriers  engaged  in  mterstate  commerce  to  equip- 
their  cars  with  automatic  couplers  and  continuous  brakes  and  their  locomotives 
with  driving-wheel  brakes,  those  brakes  to  be  accompanied  with  appliances  for 
operating  the  train-brake  system,  and  to  equip  all  cars  used  in  moving  interstate 
commerce  with  couplers  coupling  automatically  by  impact,  thus  rendering  it 
unnecessary  for  employees  operating  the  couplers  to  go  between  the  ends  of 
the  cars. 2*^ 

(ee)  Qualifications,  Duties  and  Liabilities  of  Einplo\ees. — The  power  of 
congress  to  regulate  interstate  and  foreign  commerce  is  plenary,  and,  as  incident 
to  it,  congress  may  legislate  as  to  the  qualifications,  duties,  and  liabilities  of  em- 
ployees and  others  on  railway  trains  engaged  in  such  commerce ;  and  such  legis- 
lation will  supersede  any  state  action  on  the  subject,  but  until  such  legislation  is 
had,  it  is  clearly  within  the  competency  of  the  states  to  provide  against  accidents 
on  trains   whilst  within  their   limits. ^^ 

(ff)  Liability  of  Carrier. — It  seems  that  under  the  broad  power  conferred 
upon  congress  over  interstate  commerce,  it  would  be  lawful  for  that  body  to 
prescribe  the  measure  of  liability  of  interstate  carriers  for  loss  resulting  from- 
their  negligence,  and  to  make  provision  as  to  contracts  for  interstate  carriage, 
permitting  the  carrier  to  limit  its  liability  to  a  particular  sum  in  consideration  of 
lower  freight  rates  for  transportation. 22 

erally,  the  title  BRIDGES,  vol.  3,  p.  517.  AND    SERVANT;    RAILROADS. 

18.  Equal  accommodations  to  passen-  21.  Qualifications,  duties  and  liabilities 
gers. — Civil  Rights  Cases,  109  U.  S.  362,27  of  employees. — Nashville,  etc.,  R.  Co.  v. 
L.  Ed.  836,  holding  that  this  question  was  Alabama,  138  U.  S.  96,  99,  32  L.  Ed.  352; 
not  before  the  court  for  decision,  as  the  Smith  v.  Alabama,  124  U.  S.  465,  479,  31 
first  and  second  sections  of  the  Civil  L.  Ed.  508;  Hennington  z'.  Georgia,  163  U. 
Rights  Act  (Act  of  March  1,  1875,  18  Stat.  S-  299,  41  L.   Ed.   166. 

335)    under    consideration,   were   not    con-  Qualifications    of    locomotive    engineers. 

ceived  in  any  such  view.     See,  generally,  — It  would  be  competent  for  congress  to 

the  title  CIVIL  RIGHTS,  vol.  3,  p.  814.  prescribe  the   qualifications   of  locomotive 

19.  Protection  of  employees. — John-  engineers  for  employment  by  carriers  en- 
son  V.  Southern  Pac.  Co.,  196  U.  S.  1,  gaged  in  foreign  or  interstate  commerce. 
13,  49  L.  Ed.  363:  Schlemmer  v.  Buffalo,  Smith  v.  Alabama,  124  U.  S.  465,  479,  31 
etc.,  R.  Co.,  205  U.  S.  1,  51  L.  Ed.  681.  L.  Ed.  508;  Hennington  v.  Georgia,  163  U. 

20.  Safety  appliance  act.-^Act  of  March  S.  299,  41   L.   Ed.   166. 

2,  1893,  ch.  196,   §  2,  27   Stat.  531.     John-  22.     Liability    of    carrier.— Pennsylvania 

son    V.    Southern    Pac.    Co.,    196    U.    S.    1,  R.   Co.  v.  Hughes,  191   U.   S.  477,  487,  488, 

13,  49   L.   Ed.   363;   Schlemmer  v.   Buffalo,  48  L-   Ed.  268. 

etc.,   R.   Co.,   205   U.    S.    1,   51    L.    Ed.   681;  But  the  legislation  of  congress  to  regu- 

In  re  Debs,  158  U.   S.   564,  580,  39   L.   Ed.  late   interstate   commerce,   as   found   in   24 

1092.  Stat,    at   L.    379,   382;   25   U.    S.    Stat,    at   L- 

The  act  empowered  the  interstate  com-  855,    does    not    make    such    provision,    and 

merce    commission    to     enforce     its      pro-  there    being    no    sanction    by    congress    of 

visions.      In   re   Debs,   158    U.   S.    564,   580,  agreements    of    this    character   limiting    its 

39  L.  Ed.  1092.    See  post,  "Interstate  Com-  liabilities    to    stipulated     valuations,     until 

merce  Act,"   IV.  congress    shall    legislate   upon   it,   there    is 

For    full     treatment      of      the      validity,  no  valid  objection  to  a  state  enforcing  its 

operation    and    effect    of    the    "Safety    Ap-  regulations   upon    the    subject,   prohibiting 

pliance    Act,"     see    the     titles      FELLOW  such    limitation,    although    it    may   to   this 

SERVANTS,    vol.    6,    p.    245;    MASTER  extent    indirectly    affect    interstate    com- 
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{gg)  Arbitration  betzi'cen  Railroad  Companies  and  Employees. — Congress  has 
exercised  the  power  granted  in  respect  to  interstate  commerce  by  providing  for 
arbitration    between   interstate   raih'oad    companies   and    their    employees. ^^ 

(hh)  Conspiracy  to  Obstruct  Transportation. — The  relations  of  the  general 
government  to  interstate  commerce  and  the  transportation  of  the  mails  are  such 
as  to  authorize  a  direct  interference  to  prevent  a  forcible  obstruction  thereof. 
Therefore,  as  authority  in  governmental  affairs  implies  both  a  power  and  a  duty, 
when  the  railroad  interstate  transportation  of  persons  and  property,  as  well  as 
the  carriage  of  the  mails,  is  forcibly  obstructed,  and  a  combination  and  con- 
spiracy exists  to  subject  the  control  of  such  transportation  to  the  will  of  the 
conspirators,  a  United  States  court,  sitting  as  a  court  of  equity,  has  jurisdiction 
to  issue,  at  the  instance  of  the  government,  an  injunction  to  restrain  such  ob- 
struction and  prevent  carrying  into  effect  such  conspiracy.-^  And  the  mere  fact 
that  the  national  government  has  no  pecuniary  interest  in  the  controversy  is 
not  sufficient  to  exclude  it  from  the  courts,  or  prevent  it  from  taking  measures 
therein  to  fully  discharge  its  constitutional  duties. -'^ 


merce  contracts  of  carriasfe.  Pennsyl- 
vania R.  Co.  V.  Hughes,  191  U.  S.  477,487, 
488,  48  L.  Ed.  268. 

A  bill  of  lading  was  given  in  the  state 
of  New  York  for  transporting  stock  to  a 
point  in  Pennsylvania,  containing  a  clause 
limiting  the  carrier's  liability  for  negli- 
gence. Held,  a  state  has  a  right  to  pro- 
mote t'he  welfare  and  safety  of  those 
within  its  jurisdiction  by  requiring  com- 
mon carriers  to  be  responsible  to  the  full 
measure  of  the  loss  resulting  from  their 
negligence,  a  contract  to  the  contrary 
notwithstanding,  and  such  requirement  is 
held  not  to  be  an  unlawful  attempt  to 
regulate  interstate  commerce  in  the  ab- 
sence of  congressional  action  providing  a 
different  measure  of  liabilitjr.  Pennsyl- 
vania R.  Co.  V.  Hughes,  191  U.  S.  477, 
491,  48  L.  Ed.  268.  See  post.  "Railroads 
and  Other  Carriers,"  II.  A,  2,  d,  (23).  See, 
generally,  the  titles  CARRIERS,  vol.  3,  p. 
fi03;  NEGLIGENCE. 

23.  Arbitration  between  railroad  com- 
panies and  employees. — Act  of  October  1, 
1888,  ch.  1063,  2.5  Stat.  .501.  In  re  Debs, 
158  U.   S.   564.   580,  39  L.    Ed.   1002. 

24.  Injunction  to  restrain  obstructions 
to  transportation. — In  re  Debs.  158  U.  S. 
564,  577.  39  L.  Ed.  1092,  cited  with  ap- 
proval in  Addyston  Pipe,  etc..  Co.  v. 
United  States,  175  U.  S.  211,  230.  44  L. 
Ed.  136.  See  ante,  "Means  and  Measures 
for  Advancement  and  Protection  of  Com- 
merce." II.  A,  1.  b,  (3),  (a),  dd;  "Means 
Employed,"  II,  A,  1,  b,   (1\  (j). 

In  the  case  of  In  re  Debs.  158  U.  S. 
564.  599.  39  L.  Ed.  1092,  the  court  in  sum- 
ming up  its  conclusions,  said:  "The  com- 
plaint filed  in  this  case  clearly  showed  an 
existing  obstruction  of  artificial  highways 
for  the  passage  of  interstate  commerce 
and  the  transmission  of  the  mail — an  ob- 
struction not  only  temporarily  existing, 
but  threatening  to  continue;  *  *  *  under 
such  complaint  the  circuit  court  had  power 
to  issue  its  process  of  injunction;  *  *  * 
it  having  been  issued  and  served  on  these 
defendant. s,  the  circuit  court  had  au- 
thority to  inauire  whether  its  orders  had 


been  disobeyed,  and  when  it  found  that 
they  had  been,  then  to  proceed  under  § 
725,  Revised  Statutes,  which  grants  power 
'to  punish,  by  fine  or  imprisonment,  *  *  * 
disobedience,  *  *  *  by  any  party  *  *  *  or 
other  person,  to  any  lavk-fni  writ,  process, 
order,  rule  decree  or  command,'  and 
enter  the  order  of  punishmeni  complained 
of;  and,  finally,  *  *  *  the  circuit  courts 
having  full  jurisdiction  in  the  premises, 
its  finding  of  the  fact  of  disobedience  is 
not  open  to  review  on  habeas  corpus  in 
this  or  any  other  court.  Ex  parte  Wat- 
kins.  3  Pet.  193.  7  L.  Ed.  650;  Ex  parte 
Yarborough,  110  U.  S.  651,  28  L.  Ed.  274; 
Ex  Parte  Terry,  128  U.  S.  289,  305,  32  L. 
Ed.  405;  In  re  Swan,  150  U.  S.  637,  37  L- 
Ed.  1207;  United  States  v.  Pridgeon.  133 
U.  S.  48,  38    L.  Ed.  631." 

In  In  re  Debs,  158  U.  S.  564,  39  L.  Ed. 
1092,  it  was  said  by  Mr.  Justice  Brewer, 
speaking  for  the  court:  "If  a  state,  with 
its  recognized  power  of  sovereignty,  is 
impotent  to  obstruct  interstate  commerce, 
can  it  be  that  any  mere  voluntary  associa- 
tion of  individuals  within  the  limits  of  that 
state  ha;  a  power  which  the  state  itself 
does  not  possess?"  Addj'ston  Pipe,  etc.^ 
Co.  V.  United  States,  175  U.  S.  211,  229, 
44  L    Ed.  136. 

Other  modes  of  preventing  unlawful 
and  forcible  interference. — "The  entn* 
strength  of  the  nation  may  be  used  to 
enforce  in  any  part  of  the  land  the  full 
and  free  exercise  of  all  national  powers 
and  the  security  of  all  rights  entrusted  by 
the  constitution  to  its  care.  The  strong 
arm  of  the  national  government  maj'  be 
put  forth  to  brush  away  all  obstructions 
tc  the  freedom  of  interstate  commerce 
or  the  transportation  of  the  mails.  If 
<:he  emergency  arises,  the  army  of  the  na- 
tion, and  all  its  militia,  are  at  the  service 
of  the  nation  to  compel  obedience  to  its 
laws"  In  re  Debs,  158  U.  S.  564,  5S1,  39 
L.    Ed.    1092. 

25.  Interest  of  government  in  contro- 
versy.— -''Whenever  ihe  wrongs  com- 
plained of  are  such  as  affect  the  public  at 
large,  and  are  in  respect  of  matters  which 
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(ii)  Transportation  of  Live  Stock.— Congress  has  exercised  the  power 
granted  in  respect  to  interstate  commerce  by  regulating  the  transportation  of 
live  stock  over  interstate  railroads,  and  has  prohibited  interstate  transportation 
by  railroads  of  live  stock  affected  with  any  contagious  or  infectious  disease.^s 
ee.  Counterfeiting. — The  public  or  quasi  public  securities  of  a  foreign  govern- 
ment, or  of  foreign  banks  or  corporations,  brought  here  in  the  course  of  our 
commerce  with  foreign  nations,  or  sent  here  from  abroad  for  sale  in  the  money 
markets  of  this  country,  as  such  enter  into  and  form  a  part  of  the  foreign  com- 
merce of  the  country,  and  congress  under  its  power  to  regulate  commerce  with 
foreign  nations,  may  provide  for  preventing  and  pupishnig  as  a  crime  the 
counterfeiting  within  the  United  States  of  the  notes  of  a  bank  or  other  corpo- 
ration of  a  foreign  country,  whether  or  not  such  notes  are  the  notes  or  money  of 
issue   of   a    foreign   government. ^^^ 

ff.  Duties  on  Imports  and  Exports — (aa)  Imports. — By  the  terms  pi  the 
constitution,  the  power^to  impose  duties  on  imports  is  vested  exclusively  in  con- 
gress.^s 

(bb)  Exports. — Congress  is  expressly  prohibited  by  the  constitution  of  the 
United  States  from  laying  any  tax  or  duty  on  articles  exported  from  any 
state.-''  The  word  "export"  as  used  in  the  provision  applies  only  to  goods  ex- 
ported to  a  foreign  country .•'=•'  Therefore,  the  act  of  congress  imposing  a  tax 
upon  goods  imported  into  Porto  Rico  from  the  United  Stat^.-.  is  not  a  tax  or 
duty  upon  articles  exported   from   a  state  prohibited  by   the   constitution,   since 


by  the  constitution  are  entrusted  to  the 
care  of  the  nation,  and  concerning  which 
the  nation  owes  the  duty  to  all  the  citi- 
zens of  securing  to  them  their  common 
rights,  then  the  mere  fact  that  the  gov- 
ernment has  no  pecuniary  interest  in  the 
controversy  is  noi  sufficient  to  exclude  it 
from  the  courts,  or  prevent  it  from  taking 
measures  therein  to  fully  discharge  those 
constitutional  duties."  In  re  Debs,  158  U. 
S  564.  586,  39  L.  Ed.  1092.  See,  also, 
Louisiana  v.  Texas,  176  U.  S.  1.  19,  44  L. 
Ed.   347. 

26.  Transportation  of  hve  stock. — Act 
of  March  3,  1873,  ch.  252,  17  Stat.  584  (Rev. 
Stat.,  §§  4386  to  4389);  Act  of  May  29, 
1884,  ch.  60,  §  6,  23  Stat.  3132.  In  re  Debs, 
158  U.  S.  564,  580,  39  L-  Ed.  1092.  See  post, 
"Quarantine  Laws,"  II.  A.  2,  d,  (22).  See, 
generally,  the  title  ANIMALS,  vol.  1,  p. 
:316. 

27.  Counterfeiting. — United  States  v. 
Arjona,  120  U.  S.  479,  487,  30  L.  Ed.  728. 
See.  also,  United  States  v.  Marigold,  9 
How.  560.  566.  569.  13  L-  Ed.  257.  And  see 
the  title  FORGERY  AND  COUNTER- 
FEITING,  vol.    6,   p.   385. 

28.  Power  of  congress  exclusive  as  to 
import  duties. — Brown  v.  Maryland.  12 
Wheat.  419.  6  L.  Ed.  678:  Pervear  v.  Com.- 
monwealth.  5  Wall.  475.  478.  18  L.  Ed. 
608.     See  the  title  REVENUE  LAWS._ 

29.  Exports. — United  State-  Constitu- 
tion, Art  1,  §  9,  clause  5.  Fairbank  v. 
United  States,  181  U.  S.  283,  45  L.  Ed.  862; 
Williams  7-.  Fears,  179  U.  S.  270,  276,  45  L. 
Ed.  186;  Brown  v.  Maryland,  12  Wheat. 
419.  445,  6  L.  Ed.  678;  Pace  v.  Burgess.  92 
U  S  372,  23  L.  Ed.  657;  Dooley  v.  United 
States.  183  U.  S.  151,  46  L.  Ed.  128;  Tur- 
pin  7'.  Burgess,  117  U.  S.  504,  29  L.  Ed.  988. 

"The  requirement  of  the  constitution  is 
that  exports  should  be  free  from  any  gov- 


ernmental burden.  The  language  is  'no 
tax  or  duty.'  Whether  such  provision  is 
or  is  not  wise  is  a  question  of  policy  with 
which  the  courts  have  nothing  to  do.  We 
know  historically  that  it  was  one  of  the 
compromises  which  entered  into  and  made 
possible  the  adoption  of  the  constitution. 
It  is  a  restriction  on  the  power  of  con- 
gress; and  as,  in  accordance  with  the  rules 
heretofore  noticed,  the  grants  of  powers 
should  be  so  construed  as  to  give  full 
efficacy  to  those  powers  and  enable  con- 
gress to  use  such  means  as  it  deems 
necessary  to  carry  them  into  eflfect,  so  in 
like  manner  a  restriction  should  be  en- 
forced in  accordance  with  its  letter  and 
spirit,  and  no  legislation  can  be  tolerated 
which,  although  it  ma}'  not  conflict  with 
the  letter,  destroys  the  spirit  and  purpose 
of  the  restriction  imposed."  Fairbank  v. 
United  States,  181  U.  S.  283,  290,  45  L. 
Ed.    862. 

30.  Goods  exported  to  foreign  coun- 
tries,— Dooley  v.  United  States,  183  U.  S. 
151,  154,  46  L.  Ed.  128.  See,  also.  Wood- 
ruff V.  Parham,  8  Wall.  123,  19  L.  Ed.  382; 
Brown  7'.  Maryland.  J2  Wheat.  419.  6  L. 
Ed.  678;  Brown  7'.  Houston,  114  U.  S.  622, 
29  L.  Ed.  257,  Fairbank  v.  United  States, 
181    U.   S.   283,   45   L.    Ed.    862. 

■'It  is  not  intended  by  this  opinion  to  in- 
timate that  congress  may  lay  an  export 
tax  upon  merchandise  carried  from  one 
state  to  another.  While  this  does  not 
seem  to  be  forbidden  by  the  express 
words  of  the  constitution,  it  would  be 
extremely  difficult,  if  not  impossible,  to 
lay  such  a  tax  without  a  violation  of  the 
first  paragraph  of  art.  1,  §  8,  that  'all 
duties,  imposts  and  excises  shall  be  uni- 
form throughout  the  United  States.'  " 
Dooley  v.  United  Spates,  183  U.  S.  151. 
157,    46   L.    Ed.    128. 
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Porto  Rico  is  no  longer  a  foreign  country.^^  A  stamp  tax  imposed  by  congress 
on  a  foreign  bill  of  lading  is,  in  substance  and  effect,  equivalent  to  a  tax  on  the 
articles  included  in  that  bill  of  lading,  and,  therefore,  a  tax  or  duty  on  exports, 
and  in  conflict  with  the  constitutional  prohibition.^-  A  charge  or  fee  imposed 
by  an  act  of  congress  for  stamps  required  to  be  placed  on  packages  of  manu- 
factured tobacco  intended  for  exportation,  for  the  purpose  of  protecting  the 
government  against  fraud,  is  not  a  tax  or  duty  on  exports  within  the  meaning  of 
the  constitutional  prohibition.^^ 

gg.  Embargo. — Under  its  power  to  regulate  commerce,  congress  may  lay  an 
•embargo  on  commerce  with   foreign  nations.-^'* 

hh.  Exclusion  of  Imports — Establishment  of  Standards. — Under  its  power  to 
regulate  foreign  commerce,  congress  may  exercise  a  plenary  power  in  respect  to 
the  exclusion  of  merchandise  brought  from  foreign  countries.^^  This  power  has 
been  exercised  not  alone  directly  by  the  enactment  of  embargo  statutes,-^*^  but 
indirectly  as  a  necessary  result  of  provisions  contained  in  tariff  legislation.-^''' 
Congress  has  also,  in  other  than  tariff  legislation,  exerted  a  police  power  over 
foreign  commerce  which  amounted  to  the  assertion  of  the  right  to  exclude  mer- 
-chandise  at  discretion.  This  is  illustrated  by  statutory  provisions,  establishing 
standards  and  providing  that  no  right  shall  exist  to  import  teas  from  foreign 
countries  into  the  United  States,  unless  such  teas  shall  be  equal  to  the  stand- 
ards,38  and  regulating  the  degree  of  strength  of  drugs,  medicines  and  chemicals 
•entitled  to  admission  into  the  United  States,  excluding  such  as  did  not  equal  the 


31.  Dooley  v.  United  States,  183  U.  S. 
151,  154,  46  L.  Ed.  128,  construing  act  of 
■congress  of  April  12,  1900,  known  as  the 
foraker  act.  See,  also,  DeLima  v.  Bid- 
well,  182  U.  S.  1,  45  L.  Ed.  1041;  Dooley 
IV.  United  States,  182  U.  S.  222,  45  L.  Ed. 
1074. 

32.  Fairbank  v.  United  States,  181  U.  S. 
283,  312,  45  L-  Ed.  862,  construing  act  of 
congress  of  June  13,  1898,  §  6,  30  Stat. 
448.  See,  also,  Dooley  v.  United  States, 
183   U.    S.    151,    155,   46   L.    Ed.    128. 

33.  Charge  for  stamp  designed  to  pre- 
"vent  fraud. — Pace  v.  Burgess,  92  U.  S. 
372,  23  E.  Ed.  657,  affirmed  in  Turpin  v. 
Burgess,  117  U.   S.   504,  29  L.   Ed.  988. 

"The  proper  fees  accruing  in  the  due 
-administration  of  the  laws  and  regulations 
necessary  for  the  protection  of  the  gov- 
ernment against  imposition  and  frauds 
likely  to  be  committed  under  the  pretext 
■of  exportation,  are,  in  no  sense,  a  duty 
on  exports.  They  are  simply  the  com- 
pensation given  for  services  properly  ren- 
dered." Pace  V.  Burgess,  92  U.  S.  372, 
23  L.  Ed.  657. 

"An  excise  laid  on  tobacco,  before  its 
removal  from  the  factory,  is  not  a  duty 
on  'exports,'  or  'on  articles  exported,' 
within  the  prohibition  of  the  constitution, 
even  though  the  tobacco  be  intended  for 
exportation.  The  case  of  Coe  v.  Errol, 
116  U.  S.  517,  29  L.  Ed.  715,  cited  and  ap- 
plied." Turpin  v.  Burgess,  117  U.  S.  504, 
•29  L.  Ed.  988. 

34.  Embargo.— See  the  title  EM- 
BARGO AND  NONINTERCOURSE 
I.AWS.  vol.  5,  p.  734. 

35.  Exclusion  of  imports — In  general. 
^In  Buttfield  v.  Stranahan,  192  U.  S.  470, 
492,  48  _L.  Ed.  525,  the  court  said:  "What- 
■ever  difference  of  opinion,  if  any,  may 
liave     existed     or    does    exist    concerning 


limitations  of  the  power  resulting  from 
other  provisions  of  the  constitution  so  far 
as  interstate  commerce  is  concerned,  it  is 
not  to  be  doubted  that  from  the  beginning 
congress  has  exercised  a  plenary  power  in 
respect  to  the  exclusion  of  merchandise 
brought  from  foreign  countries." 

As  a  result  of  the  complete  power  of 
congress  over  foreign  commerce,  it  neces- 
sarily follows  that  no  individual  has  a 
vested  right  to  trade  with  foreign  na- 
tions, which  is  so  broad  in  character  as 
to  limit  and  restrict  the  power  of  con- 
gress to  determine  what  articles  of  mer- 
chandise may  be  imported  into  this  coun- 
try and  the  terms  upon  which  a  right  to 
import  may  be  exercised.  Buttfield  v. 
Stranahan,  192  U.  S.  470,  493,  48  L.  Ed. 
52.5. 

36.  Embargo  statutes.— Buttfield  7'. 
Stranahan,  192  U.  S.  470,  492,  48  L.  Ed.' 
525.  See  the  title  EMBARGO  AND 
NONINTERCOURSE  LAWS,  vol.  5,  p. 
734. 

37.  Tariff  legislation.- Buttfield  v.  Stran- 
ahan, 192  U.  S.  470,  492,  48  L.   Ed.  525. 

38.  Establishment  of  standards — Teas.— 

Buttfield  V.  Stranahan,  192  U.  S.  470,  493, 
48  L.  Ed.  525. 

The  act  of  congress  of  March  2,  1897, 
29  Stat.  604,  known  as  "The  Tea  Inspec- 
tion Act,"  the  object  of  which  was  to  pre- 
vent the  importation  of  impure  and  un- 
wholesome tea,  and  which  provided  that 
it  should  be  unlawful  to  import  or  bring 
into  the  United  States  any  merchandise  as 
teas  inferior  in  purity,  quality,  and  fitness 
for  consumption  to  the  standards  pro- 
vided in  the  act,  held  to  be  a  valid  exercise 
of  the  power  of  congress  to  regulate  for- 
eign commerce.  Buttfield  v.  Stranahan, 
192  U.  S.  470,  48  L.  Ed.  525,  followed  in 
Buttfield   V.    Bidwell,    192    U.    S.    498.   48    L. 
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standards  adopted,^^  which  provisions  have  been  held  vahd  regulations  of  for- 
eign commerce. 

ii.  Fisheries. — As  to  the  power  of  congress  to  regulate  and  control  fisheries 
in  the  public  waters  of  the  United  States,  see  the  titles  Fish  and  FiSHE^Rms, 
vol.  6,  p.  291 ;  Oysters. 

jj.  Immigration. — Under  its  power  to  regulate  commerce  with  foreign  na- 
tions, congress  may  regulate  immigration  as  a  part  of  that  commerce.'*^  The 
act  of  congress  to  regulate  immigration  imposing  upon  the  owners  of  steam  or 
sailing  vessels  who  shall  bring  passengers  from  a  foreign  port  into  a  port  of 
the  United  States,  a  duty  of  fifty  cents  for  every  passenger  not  a  citizen  of  the 
United  States,  has  been  held  to  be  a  valid  exercise  of  its  power  to  regulate  com- 
merce with  foreign  nations.'*^  The  contribution  imposed  on  the  ship  owner  by 
the  act  is  designed  to  mitigate  the  evils  incident  to  immigration  from  abroad, 
by  raising  a  fund  for  that  purpose,  and  it  is  not,  in  the  sense  of  the  constitution, 
a  tax  subject  to  the  limitations  imposed  by  that  instrument  on  the  general  tax- 
ing power  of  congress.  Therefore,  it  was  competent  for  congress  to  impose 
such  a  charge  in  the  exercise  of  its  power  to  regulate  immigration.*^ 

kk.  Inspection. — The  right  to  make  inspection  laws  is  not  granted  to  congress, 
but  is  reserved  to  the  state.'*^ 

11.  Lottery.  Tickets. — It  is  within  the  power  of  congress,  under  its  constitu- 
tional authority  to  regulate  interstate  commerce,  to  prohibit  the  carriage  of  lot- 
tery tickets  from  one  state  to  another.'*'* 

mm.  Manufacture. — As  the  manufacture  of  articles  which  may  ultimately  be- 
come the  objects  of  interstate  or  foreign  commerce,  does  not  constitute  such 
commerce,  the  regulation  of  such  manufacture  does  not  fall  within  the  power 
of  congress.*^ 

nn.  Monopolies  and  Trusts. — For  full  treatment  of  the  power  of  congress  to 
regulate  monopolies  and  trusts  in  restraint  of  interstate  and  foreign  commerce, 
and  the  validity,  operation  and  effect  of  congressional  legislation  relating  thereto, 
see  the  title  Monopolies  and  Corporate  Trusts. 

oo.  Private  Contracts. — Private  contracts  between  citizens  having  interstate 
commerce  for  their  objects  are  proper  subjects  for  regulation  by  congress  be- 
cause they  form  a  part  of  interstate  commerce,*^  and  this  applies  to  contracts 

Ed.  .536;  Buttfield  v.  United  States,  192  U.  rnent  with  friendly  nations.     Head  Money 

S.  499,  48  L.   Ed.   537.     See.  generally,  the  Cases,  112  U.   S.  580,  597.  28  L.   Ed.  798. 

title  INSPECTION  LAWS,  ante.  p.  16.  42.  Nature  of  contribution  imposed  upon 

39.  Drugs,  medicines  and  chemicals. — 9  shipowner. — Head  Money  Cases,  112  U.  S. 
Stat.  237;  Rev.  Stat.,  §  2933,  et  seq.     Butt-  580,  596,  28  L.  Ed.  798. 

field  V.  Stranahan,  192  U.  S.  470,  492,  48  L.  43.  Power   of   congress   to   pass   inspec- 

Ed.  525.  tion  laws. — Patapsco   Guano  Co.  v.  North 

40.  Power  to  regulate  immigration. —  Carolina  Board  of  Agriculture,  171  U.  S. 
Head  Money  Cases,  112  U.  S.  580.  600,  28  345,  354,  43  L.  Ed.  191,  196.  See  the  title 
L.  Ed.  798;  People  v.  Compagnie  Generale  INSPECTION  LAWS,  ante,  p.  16. 
Transatlantique,  107  U.  S.  59,  27  L.Ed.  383;  44.  Lottery  tickets.— Lottery  Case,  18S 
Passenger  Cases,  7  How.  283,  573.  12  L.  U.  S.  321,  47  L-  Ed.  492;  France  v.  United 
Ed.  702;  Henderson  v.  New  York  City,  92  States,  164  U.  S.  676,  41  L.  Ed.  595.  See, 
U.    S.    259,    23    L.    Ed.    543;    Chy    Lung    v.  also,  the  title   LOTTERIES. 

Freeman,  92  U.  S.  275,  23  L.  Ed.  550.     See  45.  No   power  to  regulate  manufacture, 

post,  "Immigration,"  II,  A,  2,  d,  (14).    See,  — Kidd  v.   Pearson,  128   U.   S.   1,  24,  32   L. 

generally,    the    titles    ALIENS,    vol.    1,    p.  Ed.  346;  United  States  v.  Knight  Co.,  156 

210;  Chinese  Exclusion  Acts,  vol.  3,  p.  769;  U.  S.  1,  39  L.  Ed.  325;  Addyston  Pipe,  etc., 
CONTRACT    LABOR    LAW,    vol.    4,    p.  •     Co.  v.  United  States,  175  U.   S.  211,  44  L 

549.  Ed.    136.      See,    also,    Northern    Securitie.^ 

41.  Congressional  legislation. — Act  of  Co.  v.  United  States,  193  U.  S.  197,  48  L- 
Congress  of  August  3,  1882,  22  Stat,  at  L.  Ed.  679.  See  ante,  "Production  and  Man- 
214  "  Head  Money  Cases,  112  U.  S.  580,  ufacture,"  I,  A,  3,  c.  See,  generally,  the  ti- 
600,  28  L.  Ed.  798.  See,  also.  People  v.  tie  MONOPOLIES  AND  CORPORATE 
Compagnie        Generale        Transatlantique,  TRUSTS. 

107  U.  S.  59,  27  L.  Ed.  383.  46.  Private    contracts. — Addyston     Pipe,. 

The   act   of   congress   to   regulate   immi-  etc.,    Co.   v.   United   States,   175   U.    S.   211, 

gration    does    not    violate    provisions    con-  240,  44  L.  Ed.  136. 

tained  in  numerous  treaties  of  our  govern-  In  this  day  of  multiplied  means  of  inter-. 
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for  the  sale  and  transportation  to  other  states  of  specific  articles.^'''  The  power 
of  congress  to  regulate  interstate  commerce  is  not  Hmited  to  its  protection  from 
acts  of  interference  by  state  legislation  or  by  means  of  regulations  made  under 
the  authority  of  the  state  by  some  political  subdivision  thereof,  but  includes  the 
general  power  to  interfere  with  or  prohibit  private  contracts  between  individuals 
or  corporations  when  such  contracts  have  interstate  commerce  for  their  object, 
and  result  in  a  direct  and  substantial  obstruction  to  or  regulation  of  that  com- 
merce.*^ However,  it  has  been  said  that  contracts  valid  when  made,  continue 
valid,  and  capable  of  enforcement,  so  long  as  peace  lasts  between  the  goverrf- 
ments  of  the  contractmg  parties,  notwithstanding  a  change  in  the  conditions  of 
business  which  originally  led  to  their  creation,  that  the  power  to  regulate  com- 
merce among  the  several  states  was  vested  in  congress  in  order  to  secure  equal- 
ity and  freedom  in  commercial  intercourse  against  discriminating  state  legisla- 
tion and  that  it  was  not  intended  that  the  power  should  be  exercised  so  as  to 
interfere  with  private  contracts  not  designed  at  the  time  they  were  made  to 
create  impediments  to  such  intercourse.'*^  But  this  language,  when  read  in  con- 
nection with  the  facts  of  the  case,  has  been  held  to  be  entirely  sound  and  not  at 
variance  with  the  rule  above  stated. ^^ 


course  between  the  states  there  is  scarceU' 
any  contract  which  cannot  in  a  limited  or 
remote  degree  be  said  to  affect  interstate 
commerce.  But  it  is  only  interferences 
with  the  freedom  of  such  commerce  thai 
"bring  the  case  within  the  exclusive  domain 
of  federal  legislation.  Field  v.  Barber  As- 
phalt Paving  Co.,  194  U.  S.  618,  48  L.  Ed. 
1142. 

47.  Contracts  for  sale  and  transporta- 
tion.— Addyston  Pipe,  etc.,  Co.  v.  United 
States,  175  U.  S.  2n,  240,  44  L.   Ed.  136. 

Contracts  to  buy,  sell,  or  exchange 
goods  to  be  transported  among  the  sev- 
eral states,  the  transportation  and  its  in- 
strumentalities, and  articles  bought,  sold, 
or  exchanged  for  the  purposes  of  such 
transit  among  the  states,  or  put  in  the 
■way  of  transit,  may  be  regulated  by  con- 
gress, because  they  form  a  part  of  inter- 
state trade  or  commerce.  United  States 
-V.  Knight  Co.,  156  U.  S.  1,  13,  39  L.  Ed. 
325. 

48.  Contracts  obstructing  or  regulating 
•commerce. — Addyston  Pipe,  etc.,  Co.  v. 
United  States,  175  U.  S.  211,  44  L.  Ed.  136. 

Commerce  is  the  important  subject  of 
■consideration,  and  anything  which  directlj'- 
obstructs  and  thus  regulates  that  com- 
merce which  is  carried  on  among  the 
states,  whether  it  is  state  legislation  or 
private  contracts  between  individuals  or 
•corporations,  is  subject  to  the  power  of 
■congress  in  the  regulation  of  that  com- 
merce. Addvston  Pipe,  etc.,  Co.  v-.  United 
'States,  175  U.  S.  211,  230,  44  L.   Ed.  136. 

If  certain  kinds  of  private  contracts  do 
•directly,  as  already  stated,  limit  or  re- 
strain, and  hence  regulate  interstate  com- 
merce, the  power  of  congress  should  reach 
those  contracts  just  the  same  as  if  the  leg  ■ 
islation  of  some  state  had  enacted  the  pro- 
vision contained  in  them.  The  private 
contracts  may  in  truth  be  as  far  reaching 
in  their  efifect  upon  interstate  commerce 
as  would  the  legislation  of  a  single  state 
•of    the    same    character.      Addyston    Pipe, 


etc.,  Co.  V.  United  States,  175  U.  S.  211, 
229,  44  L.   Ed.   136. 

Where  the  contract  affects  interstate 
commerce  only  incidentally  and  not  di- 
rectly, the  fact  that  it  was  not  designed  or 
intended  to  atTect  such  commerce  is 
simply  an  additional  reason  for  holding 
the  contract  valid.  Otherwise  the  design 
prompting  the  execution  of  a  contract 
pertaining  to  and  directly  affecting,  and 
more  or  less  regulating,  interstate  com- 
merce, is  of  no  importance.  Addyston 
Pipe,  etc.,  Co.  v.  United  States,  175  U. 
S.  211,  234,  44  L.  Ed.  136. 

The  constitutional  guaranty  of  liberty 
to  the  individual  to  enter  into  private  con- 
tracts does  not  limit  the  power  of  con- 
gress and  prevent  it  from  legislating  upon 
the  subject  of  contracts  directly  and  sub- 
stantially regulating  or  obstructing  com- 
merce. Addyston  Pipe,  etc.,  Co.  7'.  United 
States,  175  U.  S.  211,  228,  44  L.  Ed.   136. 

The  constitutional  guarantee  of  liberty 
of  contract  does  not  prevent  congress 
from  prescribing  the  rule  of  free  competi- 
tion for  those  engaged  in  interstate  and 
international  commerce.  Northern  Se- 
curities Co.  V.  United  States,  193  U.  S.  197, 
332,  48  L.   Ed.  679. 

For  full  treatment  of  the  legislation  of 
congress  prohibiting  contracts  and  agree- 
nients  in  restraint  of  interstate  commerce, 
see  the  title  MONOPOLIES  AND  COR- 
PORATE TRUSTS. 

49.  Contracts  valid  when  made. — Rail- 
road Co.  V.  Richmond,  19  Wall.  584,  22  L. 
Ed.  173. 

50.  Language  not  at  variance  with  rule. 
— "The  remark  in  Railroad  Co.  7*.  Rich- 
mond. ]9  Wall  584,  589,  22  L.  Ed.  173. 
that  it  was  never  intended  that  the  power 
of  congress  should  be  exercised  so  as  to 
interfere  with  private  contracts  not  de- 
signed at  the  time  they  were  made  to  cre- 
ate impediments  to  interstate  commerce, 
when  read  in  connection  with  the  facts 
stated  in  the  report,  is  entirely  sound.     It 
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pp.  Telegraph  Companies — (aa)  In  General. — Intercourse  by  telegraphic  mes- 
sages between  the  slates  and  with  foreign  nations  being  interstate  and  foreign 
commerce  respectively,^^  telegraph  companies,  so  far  as  their  interstate  and  for- 
eign business  is  concerned,  are  subject  to  the  regulating  power  of  congress,  and 
free  from  the  control  of  state  regulation^-  except  such  as  are  strictly  of  a  police 
character.  The  authority  of  congress  over  the  subject  of  commerce  by  the  tele- 
graph with  foreign  countries  or  among  the  states  is  supreme  whenever  that  body 
chooses  to  exert  its  power,  and  the  states  can  impose  no  impediments  to  the 
fpeedom  of  that  commerce.-^ ^ 

.  (bb)  Congressional  Legislation  in  Aid  of  the  Telegraph. — The  act  of  con- 
gress to  aid  in  the  construction  of  telegraph  lines,  and  to  secure  to  the  govern- 
iient  the  use  of  the  same  for  postal,  military,  and  other  purposes,  providmg  that 
any  telegraph  company  organized  under  the  laws  of  any  state,  shall  have  the 
right  to  construct,  niaintain,  and  operate  lines  of  telegraph  through  and  over  any 
portion  of  the  public  domain  of  the  United  States,  over  and  along  any  of  the 
military  or  post   roads-''^^   of  the   United    States,  and  over,  under  or   across. the 


tl.erein  appears  that  a  contract  had  been 
made  between  the  parties,  as  to  the  erev:- 
tion  of  an  elevator  and  the  business  to  be 
done  by  it,  which  contract  was  valid  when 
made.  Subsequently  congress  passed  acts 
relating  to  the  construction  of  bridges 
over  rivers  and  streams  and  authorizing 
railroads  to  carry  passengers  on  their  way 
from  one  state  to  another.  The  railroad 
company  becoming  tired  of  its  contract 
with  the  elevator  company,  desired  to  take 
advantage  of  this  legislation  and  con- 
tended that  under  it,  the  contract  which 
it  had  theretofore  made  with  the  elevator 
company  became  void  as  an  obstacle  to  or 
a  regulation  of  commerce.  The  court  held 
that  contracts  which  were  valid  when 
made  continue  valid  and  capable  of  en- 
forcement, so  long,  at  least,  as  peace  lasts 
between  the  governments  of  the  contract- 
ing parties,  notwithstanding  a  change  in 
the  condition  of  business  which  originally 
led  to  their  creating.  It  was  then  added 
that  it  never  was  intended  that  the  power 
of  congress  should  be  exercised  so  as  to 
interfere  with  private  contracts  not  de- 
signed at  the  time  they  were  made  to  cre- 
ate impediments  to  interstate  commerce. 
There  is  no  intimation  in  this  remark  that 
congress  has  no  power  to  legislate  regard- 
ing those  contracts  which  do  directly  reg- 
idate  and  restrain  interstate  commerce. 
The  inference  is  quite  the  reverse,  and  it 
is  plain  that  the  case  assumes,  if  private 
contracts  when  entered  into  do  directly 
interfere  with  and  regulate  interstate  com- 
merce, congress  had  power  to  condemn 
them.  If  the  necessary,  direct  and  imm.e- 
diate  effect  of  the  contract  be  to  violate  an 
act  of  congress  and  also  to  restrain  and 
regulate  interstate  commerce,  it  is  mani- 
festly immaterial  whether  the  design  to  so 
regulate  was  or  was  not  in  existence  when 
the  contract  was  entered  into.  In  such 
case  the  design  does  not  constitute  the 
material  thing.  The  fact  of  a  direct  and 
substantial  regulation  is  the  important 
part  of  the  contract,  and  that  regulation 
existing,  it  is  unimportant  that  it  was  not 
designed."      Addyston    Pipe,    etc.,    Co.    v. 


United  States,  175  U.  S.  211,  2.ii,  14  L.  Ed. 
136. 

51.  Intercourse  by  telegraph  between 
states  and  with  foreign  nations. — See  ante,. 
'"Telegraph  Communication,"  I,  A,  3,  j; 
post,  "Telegraph  Companies,"  II,  A,  2,  d, 
(2.5i. 

52.  Power  of  congress  to  regulate. — Tel- 
egraph companies  are  subject  to  the  regu- 
lating power  of  congress  in  respect  to 
their  foreign  and  interstate  business.  Pen- 
sacola  Tel.  Co.  v.  Western  Union  Tel.  Co., 
96  U.  S.  1,  24  L.  Ed.  708;  Telegraph  Co.  v. 
Texas,  105  U.  S.  460,  474,  26  L.  Ed.  1067; 
Western  Union  Tel.  Co.  v.  Pendleton,  122 
U.  S.  347,  358,  30  L.  Ed.  1187;  Western 
Union  Tel.  Co.  v.  James,  162  U.  S.  650, 
659.  40  L.  Ed.  1105;  Ratterman  v.  Western 
Union  Tel.  Co.,  127  U.  S.  411,  425,  32  L. 
Ed.  229;  Pembina,  etc.,  Min.  &  Mill.  Co.  v. 
Pennsylvania,  125  U.  S.  181,  185,  31  L.  Ed. 
650;  Leloup  v.  Mobile,  127  U.  S.  640.  645, 
32  L.  Ed.  311;  Postal,  Tel.  Cable  Co.  v. 
Charleston,  153  U.  S.  692,  697,  38  L.  Ed. 
87]. 

Power  of  congress  keeps  pace  with 
progress  and  development. — The  power 
conferred  upon  congress  to  regulate  com- 
merce with  foreign  nations  and  among  the 
several  states,  is  not  confined  to  the  in- 
strumentalities of  commerce  known  or  in 
use  when  the  constitution  was  adopted, 
but  keep  pace  with  the  progress  of  the 
country  and  adapt  themselves  to  the  new 
developments  of  time  and  circumstances. 
They  were  intended  for  the  government 
of  the  business  to  which  they  relate,  at  all 
times  and  under  all  circumstances;  and  it 
is  not  only  the  right,  but  the  duty,  of  con- 
gress to  take  care  that  intercourse  among 
.the  states  and  the  transmission  of  intelli- 
gence are  not  obstructed  or  unnecessarily 
encumbered  by  state  legislation.  Pensa- 
cola  Tel.  Co.  V.  Western  Union  Tel.  Co., 
96  U.  S.   1,  24  L.  Ed.  708. 

53.  What  are  post  road?  — Ry  S  3964, 
Rev.  Stat..  United  States:  "The  followinof 
are  established  post  roads:  *  *  *  All 
letter  carriers'  routes  established  in  puv 
city  or  town  for  the  collection  and  deliv- 
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navigable  streams  or  waters  of  the  United  States,^'*  so  far  as  it  declares  that  the 
erection  of  telegraph  lines  shall,  as  against  state  interference,  be  free  to  all  who 
accept  its  terms  and  conditions,  and  that  a  telegraph  company  of  one  state  shall 
not,  after  accepting  them,  be  excluded  by  another  state  from  prosecuting  its 
business  within  her  jurisdiction,  is  a  legitimate  regulation  of  commercial  inter- 
course among  the  states  and  is  appropriate  legislation  to  execute  the  power  of 
congress  over  the  postal  service.^^  A  telegraph  company  engaged  in  interstate 
and  foreign  commerce  having  accepted  the  restrictions  and  obligations  of  the 
provision  by  congress,  occupies  in  a  state  the  position  of  an  instrument  of  for^ 
eign  and  interstate  commerce,  and  of  a  government  agent  for  the  transmission 
of  messages  on  public  business.^*'  The  act  of  July  24,  1866,  gives  every  tele- 
graph company,  organized  under  state  laws  and  accepting  its  provisions,  the 
right  to  erect  its  poles  and  wires  upon  the  post  roads  of  the  United  States.  There- 
fore, a  railway  company  operating  one  of  the  post  roads  of  the  United  States, 
over  which  interstate  commerce  is  carried  on,  cannot,  since  the  passage  of  the 
act,  grant  to  any  one  or  more  telegraph  companies  the  exclusive  right  to  use  its 
roadway  for  telegraphic  purposes.^'^     The  act  makes  no  attempt  to  provide  for 


ery  of  mail  matters."  And  the  streets  of 
a  city  are  such  "letter  carriers'  routes." 
St.  Louis  V.  Wesierii  Union  Tel.  Co.,  148 
U.  S.  92,  100,  37  L.  Ed.  350. 

By  the  act  of  March  1,  1884,  it  is  pro- 
vided "that  all  public  roads  and  high- 
ways, while  kept  up  and  maintained  as 
such,  are  hereby  directed  to  be  post 
routes."  23  Stat.  3,  ch.  9.  Western  Union 
Tel.  Co.  V.  Pennsylvania,  R.  Co.,  195  U.  S. 
540,  557,  49  L.  Ed.  312;  St.  Louis  v.  West- 
ern Union  Tel.  Co.,  148  U.  S-  92,  100,  37 
L.  Ed.  380. 

By  an  act  of  congress,  approved  July  7, 
1838,  and  by  subsequent  acts  of  March  3, 
1853,  10  Stat.  249,  255,  ch.  146,  §  3964,  Re- 
vised Statutes  of  June  8,  1872,  17  Stat.  283, 
railroads  within  the  limits  of  the  United 
States  were  made  post  routes  or  roads. 
Western  Union  Tel.  Co.  v.  Pennsylvania 
R.   Co.,   195  U.   S.   540,  557,   49   L.    Ed.   312. 

By  the  act  of  June  8,  1872,  17  Stat.  c. 
335,  pp.  308,  309,  reproduced  in  §  3964  of 
the  Revised  Statutes,  all  the  waters  of  the 
United  States,  during  the  time  the  mail  is 
carried  thereon,  and  all  railroads  or  parts 
of  railroads  in  operation,  are  post  roads. 
United  States  v.  Union  Pac.  R.  Co.,  160 
U.  S.  1,  40,  40  L.  Ed.  319.  See,  generally, 
the  title  POSTAL  LAWS. 

The  act  is  not  limited  in  its  operation 
to  such  military  and  post  roads  as  are 
upon  the  public  domain.  Givin?  the 
M'ords  employed  in  the  statute  their  nat- 
ural and  ordinary  signification,  the  grant 
extends  to  the  public  domain,  the  military 
and  post  roads,  and  the  navigable  waters 
of  the  United  States.  These  are  all  within 
the  dominion  of  the  national  government 
to  the  extent  of  the  national  powers,  and 
are,  therefore,  subject  to  the  legitimate 
congressional  regulation.  Pensacola  Tel. 
Co.  V.  Western  Union  Tel.  Co.,  96  U.  S. 
1,  11,  12,  24  L.  Ed.  708.  See,  also.  West- 
ern Union  Tel.  Co.  v.  Pennsvlvania  R. 
Co.,   195   U.    S.    540,   561,    49    L.    Ed.    312. 

54.  Congressional  legislation  in  aid  of 
the  telegraph. — Act  of  congress  of  July 
24,    1866,    14    Stat.    221,    Rev.    Stat.    5263,    et 


seq.      Telegraph    Co.   v.   Texas,    105    U.    S. 
460,  464,  26  L-  Ed.   1067. 

For  full  treatment  of  the  legislation  of 
congress  to  aid  in  the  construction  of  tel- 
egraph lines,  see  the  title  MUNICIPAL^ 
COUNTY,  STATE  AND  FEDERAL 
AID. 

55.  Company  accepting  provisions  of 
act  cannot  be  excluded  by  state. — Pensa- 
cola Tel.  Co.  V.  Western  Union  Tel.  Co., 
96  U.  S.  1,  11,  24  L.  Ed.  708;  Western 
Union  Tel.  Co.  v.  Pendleton,  122  U.  S. 
347,  357.  39  L.  Ed.  1187;  Leloup  v.  Mobile, 
127  U.  S.  640,  645,  32  L.  Ed.  311;  Pembina, 
etc.,  Min.  &  Mill.  Co.  v.  Pennsylvania,  125 
U.  S.  181,  185,  31  L.  Ed.  650;  McCall  v. 
California,  136  U.  S.  104,  111,  34  L.  Ed. 
391;  Western  Union  Tel  Co.  v.  Pennsyl- 
vania R.  Co.,  195  U.  S.  540,  561,  49  L.  Ed. 
312;  Western  Union  Tel.  Co.  z/.  Ann  Arbor 
R.  Co.,  178  U.  S.  239,  44  L-  Ed.  1052; 
United  States  v.  Union  Pac.  R.  Co.,  160 
U.  S._  1,  40  L.  Ed.  319. 

It  is  not  only  the  right,  but  the  duty  of 
congress,  to  see  to  it  that  intercourse 
among  the  states  and  the  transmission  of 
intelligence,  are  not  obstructed  or  un- 
necessarily encumbered  by  state  legisla- 
tion. Pensacola  Tel.  Co.  v.  Westeii'n 
Union  Tel.  Co.,  96  U.  S.  1,  9,  24  L.  Ed. 
708;  Leloup  v.  Mobile,  127  U.  S.  640,  645, 
32  L.  Ed.  311. 

56.  Effect  of  acceptance  of  provisions 
of  act — Instrument  of  commerce  and 
agency  of  government. — Telegraph  Co.  v. 
Texas,  105  U.  S.  460,  464,  26  L.  Ed.  1067; 
Western  Union  Tel.  Co.  v.  Massachusetts, 
125  U.  S.  530,  549,  31  L.  Ed.  790;  Postal 
Tel.  Cable  Co.  v.  Charleston,  153  U.  S. 
692.  697.  38  L.  Ed.  871. 

57.  Railroad  cannot  grant  monopoly  to 
one  or  more  telegraph  companies. — United 
States  v.  Union  Pac.  R.  Co..  160  U.  S.  1, 
42,  40  L.  Ed.  319.  See,  also.  Western 
Union  Tel.  Co.  v.  Pennsvlvania  R.  Co.,  195 
U.  S.  540,  565,  49  S.  E.  312.  See  post, 
"Telegraph   Companies,"  IT,  A,  2,  d,   (25). 

As  the  act  of  July  24,  1866,  gave  every 
telegraph  company,  organized  under  state 
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the  appropriation  of  private  propert)'  to  the  uses  of  the  telegraph,  without  the 
consent  of  the  owner  In  other  words,  the  act  does  not  invest  telegraph  com- 
panies with  the  right  of  eminent  domain,°s  ^or  does  the  franchise  or  privilege 
granted  by  the  act  carry  with  it  the  unrestricted  right  to  appropriate  the  pubhc 
property  of  a  state.  It  is  Hke  any  other  franchise  to  be  exercised  in  subordina- 
tion to  public  as  well  as  to  private  rights.^^  It  is  competent  for  a  state  to  leg- 
islate upon  the  subject  matter  of  the  delivery  of  messages  within  its  limits,  as 
the  act  of  congress  does  not  touch  upon  that  subject,*5'^  nor  does  the  act  of  con- 
gress exempt  property  owned  and  used  by  a  telegraph  company  within  the  lim- 
its of  a  state  from  the  ordinary  burdens  of  taxation  by  the  state.'^^ 

qq.  Tonnage  Duties. — Undisputed  authority  exists  in  congress  to  impose  ton- 
nage duties,  and  such  duties,  to  a  greater  or  less  extent,  have  been  imposed  by 
congress  ever  since  the  federal  government  was  organized  under  the  constitution. 
They  have  usually  been  exacted  when  the  ship  or  vessel  entered  the  port.^^ 

rr.  Trademarks. — If  the  power  of  congress  to  regulate  commerce  can  in  any 
case  be  extended  to  the  regulation  of  the  use  of  trademarks,*'-^  such  regulation 
must  be  limited  to  their  use  in  commerce  with  foreign  nations,  and  among  the 
several   states,  and  with  the   Indian  tribes.^* 


laws,  and  accepting  Its  provisions,  the 
right  to  erect  its  poles  and  wires  upon  the 
post  roads  of  the  United  States,  an  agree- 
ment of  the  Union  Pacific  Railway  Com- 
pany, Eastern  Division,  that  it  would  not 
permit,  except  with  the  consent  of  the 
Western  Union  Telegraph  Company, 
other  telegraph  companies  to  use  its  road- 
way, directly  tended  to  make  the  act  of 
July  24,  1866,  ineffectual,  and  was,  there- 
fore, hostile  to  the  object  contemplated 
"by  congress.  Pensacola  Tel.  Co.  v.  West- 
-ern  Union  Tel.  Co.,  96  U.  S.  1,  H.  24  L. 
Ed.  708;  United  States  v.  Union  Pac.  R. 
Co.,  160  U.  S.  1,  42,  40  L.  Ed.  319.  See, 
also,  Western  Union  Tel.  Co.  v.  Pennsyl- 
vania R.  Co.,  195  U.  S.  540,  565,  49  L.  Ed. 
312. 

58.  No  provision  for  appropriation  of 
private  property. — See  the  title  EMI- 
NENT DOMAIN,  vol.  5,  p.  760. 

The  act  of  congress  gives  no  foreign 
<;orporation  the  right  to  enter  upon  pri- 
vate property  without  the  consent  of  the 
owner,  and  erect  the  necessary  structures 
for  its  business;  but  it  does  provide,  that, 
whenever  the  consent  of  the  owner  is 
obtained,  no  state  legislation  shall  prevent 
the  occupation  of  post  roads  for  telegraph 
purposes  by  such  corporations  as  are  will- 
ing to  avail  themselves  of  its  privileges. 
Pensacola  Tel.  Co.  v.  Western  Union  Tel. 
Co.,  96  U.  S.  1,  11,  24  L.  Ed.  708,  Western 
Union  Tel.  Co.  v.  Pennsylvania  R.  Co.,  193 
U.  S.  540,  562,  49  S.  E.  312;  Western 
Union  Tel.  Co.  v.  Ann  Arbor  R.  Co.,  178 
U.  S.  239,  243,  44  L.  Ed.   1052. 

59.  Act  confers  no  unrestricted  right  to 
appropriate  public  property  of  state. — St. 
Louis  7'.  Western  Union  Tel.  Co.,  148  U. 
S.  02,  100,  37  L.  Ed.  380. 

60.  Delivery  of  messages  within  state. — 
Western  Union  Tel.  Co.  v.  James,  162  U. 
S.  650,  654,  40  L.  Ed.  1105.  See,  generally, 
the  title  TELEGRAPHS  AND  TELE- 
PHONES. And  see  post,  "Telegraph 
Companies,"    II,   A,   2,    (25). 


61.  Taxation    of    property    by    state. — 

Western  Union  Tel.  Co.  v.  Massachusetts, 
125  U.  S  530,  547  548,  31  L.  Ed.  790;  Pos- 
tal Tel.  Cable  Co.  v.  Charleston,  153  U.  S. 
692,  700,  38  L.  Ed.  871.  See  post,  "Effect 
of  Act  of  Congress  of  1866 — Telegraph 
Companies."   TIL   B,  2.  e.   (1),  (a),  bb. 

62.  Power  of  congress  to  impose  ton- 
nage duties. — State  Tonnage  Tax  Cases, 
12  Wall.  204,  216.  20  L.  Ed.  370.  See,  gen- 
erally, the  title  TONNAGE  DUTIES. 

63.  Trademarks — Whether  within  regu- 
lating power  of  congress. — In  the  Trade- 
mark Cases,  100  U.  S.  82,  95,  25  L.  Ed.  550, 
Mr.  Justice  Miller,  speaking  for  the  court, 
said  that  the  question  "whether  the  trade- 
mark bears  such  a  relation  to  commerce 
in  genera!  terms  as  to  bring  it  within  con- 
gressional control,  when  used  or  applied 
to  the  classes  of  commerce  which  fall 
within  that  control,  is  one  which,  in  the 
present  case,  we  propose  to  leave  unde- 
cided." Neither  did  the  court  deem  it 
necessary  to  decide  this  question  in  War- 
ner V.  Searle.  etc.,  Co..  191  U.  S.  195.  202, 
206  48  L.  Ed.  145.  >See,  senerallv.  the  ti- 
tle '  TRADEMARKS.  TRADENAMES 
AND    UNFAIR    COMPETITION. 

64.  Power  to  regulate  limited. — Trade- 
mark Cases,  too  U.  S.  82,  25  L.  Ed.  550; 
Warner  r.  Searle.  etc.,  Co.,  191  U.  S.  195, 
48  L.  Ed.  145. 

Congressional  legislation — Acts  of  1870 
and  1876. — The  acts  of  congress  of  July  8, 
1870,  §§  77,  84.  16  Stat.  198.  Revised  Stat- 
utes, ch.  2,  title  60,  §§  4937-4947.  and  of 
August  14,  1876.  19  Stat.  141,  for  the  regis- 
tration and  protection  of  trademarks  are 
not,  in  terms  or  essential  character,  regu- 
lations thus  limited,  but  in  their  language 
embrace,  and  were  intended  to  embrace  all 
commerce,  including  that  between  citizens 
of  the  same  state,  and  such  acts  are  void 
for  want  of  constitutional  authority,  inas- 
much as  they  were  so  framed  that  their 
provisions  are  applicable  to  all  comrnerce, 
and  cannot   be   confined  to   that  which   is 
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ss.  Wharves. — Wharves  are  related  to  commerce  and  navigation  as  aids  and 
conveniences,  and  as  such  come  within  the  regulating  power  of  congress,  but  be- 
ing local  in  their  nature  and  requiring  special  regulations  for  particular  places, 
the  regulation  thereof,  in  the  absence  of  congressional  legislation  on  the  subject, 
properly  belongs  to  the  states  in  which  they  are  situated. '''^ 

tt.  Nazngation  and  Navigable  Waters — (aa)  Pozvcr  to  Regulate  Navigation 
Generally. — The  power  of  congress  to  regulate  commerce  includes  the  power  to 
regulate  navigation,  as  connected  with  and  forming  a  part  of  commerce  with 
foreign  nations  and  among  the  several  states, ^^  and  this  power  is  paramount  and 
is  unrestricted  except  by  the  limitations  imposed  upon  the  authority  of  congress 


subject  to  the  control  of  congress.  Trade- 
mark Cases,  100  U.  S.  82,  25  L.  Ed.  550, 
cited  in  Covington,  etc.,  Bridge  Co.  v. 
Kentucky,  154  U.  S.  204,  211,  38  L.  Ed. 
962;  Lottery  Case,  188  U.  S.  321,  366,  47  L. 
Ed.  492.  See,  also.  South  Carolina  v.  Sey- 
mour, 153  U.  S.  353,  38  L.  Ed.  742;  War- 
ner V.  Searle,  etc.,  Co.,  191  U.  S.  195,  202, 
48  L.  Ed.  145. 

Act  of  1881. — The  act  of  congress  of 
March  3,  1881,  21  Stat.  502,  ch.  138,  au- 
thorizing the  registration  of  trademarks 
and  for  the  protection  of  the  same  was 
passed  in  view  of  the  decision  in  Trade- 
mark Cases,  100  U.  S.  82,  25  L.  Ed.  550, 
that  the  act  of  July  8,  1870  was  unconsti- 
tutional. The  subsequent  act  being 
strictly  limited  to  trademarks  used  in  law- 
ful commerce  with  foreign  nations  and 
with  Indian  tribes,  is.  therefore,  not  open 
to  the  objection  which  invalidate  the  prior 
act.  Under  the  act  of  1881  it  is  only  the 
trademark  used  in  commerce  with  foreign 
nations  and  with  the  Indian  tribes  that  is 
admitted  to  registry,  and  it  can  only  be 
infringed  when  used  in  that  commerce, 
without  right,  by  another  than  its  owner. 
However,  the  conclusion  reached  by  the 
court  did  not  require  it  to  consider  the 
question  of  the  constitutionality  of  the  act, 
as  the  trademarks  under  consideration 
were  not  used  in  foreign  commerce  or 
■commerce  with  the  Indian  tribes,  and  be- 
sides the  question,  it  seemed,  was  not 
raised  in  the  lower  courts.  Warner  v. 
Searle,  etc.,  Co.,  191  U.  S.  195,  204,  206, 
48  L.  Ed.  145.  See,  also.  South  Carolina 
V.  Seymour,  153  U.  S.  353,  38  L.  Ed.  742. 

As  to  the  jurisdiction  of  federal  courts 
in  suits  for  infringement  and  trademarks 
registered  under  the  act  of  March  3,  1881, 
see  the  title  COURTS,  vol.  4,  pp.  861,  923. 

65.  Wharves. — Transportation  Co.  v. 
Parkersburg,  107  U.  S.  691,  701,  702,  27  L. 
Ed.  584.  See  post,  "Wharves  and  Wharf- 
age," II,  A,  2,  d,  (28).  See,  generally,  for 
full  discussion,  the  title  WHARVES  AND 
WHARFINGERS. 

66.  Power  to  regulate  navigation — In 
general. — United  States  v.  Coombs,  12  Pet. 
72,  77,  9  L.  Ed.  1004;  Gibbons  v.  Ogden, 
9  Wheat.  1.  189,  198,  6  L.  Ed.  23;  Schollen- 
berger  v.  Pennsylvania,  171  U.  S.  1,  21,  43 
L.  Ed.  49.  County  of  Mobile'  v.  Kim- 
ball, 102  U.  S.  691.  696,  26  L.  Ed.  238; 
Pennsylvania  v.  Wheeling,  etc.,  Bridge 
Co.,   18   How.   421,   15   L.   Ed.   435;   Gibson 

i         7  U  S  Enc— 22 


V.  United  States,  166  U.  S.  269,  272,  41 
L.  Ed.  996;  State  Tonnage  Tax  Cases,  13 
Wall.  204,  216,  20  L.  Ed.  370;  Cooley  v. 
Board  of  Wardens,  12  How.  299,  315,  13 
L.  Ed.  996;  South  Carolina  v.  Georgia,  93 
U:  S.  4,  23  L.  Ed.  782;  Bridge  Co.  v.  United 
States,  105  U.  S.  470,  482,  26  L.  Ed.  1143; 
Miller  v.  Mayor,  109  U.  S.  385,  392,  27  L. 
Ed.  971;  Wisconsin  v.  Duluth,  96  U.  S. 
379,  24  L.  Ed.  668;  Monongahela  Nav.  Co. 
V.  United  States,  148  U.  S.  312,  335,  37 
L.  Ed.  463;  Scranton  v.  Wheeling,  179  U. 
S.  141,  159,  45  L.  Ed.  126;  Gilman  v.  Phil- 
adelphia, 3  Wall.  713,  724,  18  L.  Ed.  96; 
In  re  Debs,  158  U.  S.  564,  39  L.  Ed.  1092; 
Wabash,  etc.,  R.  Co.  v.  Illinois,  118  U.  S. 
556,  30  L.  Ed.  244;  Williamette  Iron  Bridge 
Co.  V.  Hatch,  125  U.  S.  1,  9,  31  L.  Ed.  629; 
McCready  v.  Virginia,  94  U.  S.  391,  24  L. 
Ed.  248;  Manchester  v.  Massachusetts,  139 
U.  S.  240,  35  L.  Ed.  159.  See  ante,  "Def- 
initions and  Nature,"  I,  A,  1.  And  see, 
generally,  the  titles  ADMIRALTY,  vol.  1, 
p.  119;  COLLISION,  vol.  3,  p.  870; 
SHIPS    AND    SHIPPING. 

The  power  to  regulate  navigation  is  as 
expressly  granted  as  if  that  term  had  been 
added  to  the  word  "commerce."  Gibbons 
V.  Ogden,  9  Wheat.  1,  197,  6  L-  Ed.  23; 
In  re  Debs,  158  U.  S.  564,  589,  39  L.  Ed. 
1092. 

It  is  commerce  and  not  navigation, 
which  is  the  great  object  of  constitutional 
care.  The  power  to  regulate  commerce  is 
the  basis  of  the  power  to  regulate  navi- 
gation and  navigable  waters  and  streams, 
and  these  are  so  completely  subject  to  the 
control  of  congress,  as  subsidiary  to  com- 
merce, that  it  has  become  usual  to  call  the 
entire  navigable  waters  of  the  country  the 
navigable  waters  of  the  United  States. 
Scranton  v.  Wheeler,  179  U.  S.  141,  161,  45 
L.  Ed.  126.  See,  generally,  the  title  NAV- 
IGABLE WATERS. 

Commerce  on  land  distinguished. — 
Commerce  on  land  between  the  different 
states  is  so  strikingly  dissimilar,  in  many 
respects,  from  commerce  on  water,  that  it 
is  often  difficult  to  regard  them  in  the 
same  aspect  in  reference  to  the  respective 
constitutional  powers  and  duties  of  the 
state  and  federal  governments.  Yet  it 
has  been  said  that:  "No  doubt  commerce 
by  water  was  principally  in  the  minds  of 
those  who  framed  and  adopted  the  con- 
stitution although  both  its  language  and 
spirit  embraced  commerce  by  land  as  well." 
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by  the  constitution. '^'^  Naviga,tion  on  the  high  seas  between  ports  of  the  same- 
state  is  foreign  commerce,  and  therefore  subject  to  the  regulating  power  of 
congress.^^  The  power  to  regulate  navigation  is  the  power  to  prescribe  rules, 
in  conformity  with  which  navigation  must  be  carried  on.*^^  It  extends  to  the 
persons  who  conduct  it,  as  well  as  the  instruments  used,  including  vessels,''^ 
and  officers  and  seamen'^  ^  engaged  therein.  This  power  does  not  stop  at  the 
mere  boundary  line  of  a  state,^^  but  it  extends  to  the  control  of  navigable  rivers 
between  states,  and  rivers  that  are  accessible  from  other  states.'^^  jt  extends  not 
only  to  acts  done  on  the  water,  or  in  the  necessary  course  of  the  navigation, 
thereof,"'*  but  also  to  such  acts,  done  on  land,  which  interfere  with,  obstruct  or 
prevent  the  due  exercise  of  the  power  to  regulate  commerce  and  navigation  with, 
foreign  nations  and  among  the  states.'^^ 

(bb)  Control  of  Navigable  Waters  of  United  States — aaa.  In  General. — The- 
power  of  congress  to  regulate  commerce  and  navigation  comprehends  the  con- 
trol for  that  purpose,  and  to  the  extent  necessary,  of  all  navigable  waters  of  the 
United  States. '^'^     The    commercial    power  of    congress    also    comprehends    the 


Railroad  Co.  v.  Maryland,  21  Wall.  456, 
470,  22  L  Ed.  G78;  Monongahela  Nav.  Co. 
V.  United  States,  148  U.  S-  312,  343,  37 
L.  Ed.  463;  Pullmans  Palace  Car  Co.  v. 
Pennsylvania,  141  U.  S.  18,  23,  35  L.  Ed. 
613. 

67.  Limitations  of  power. — Scranton  v. 
Wheeler,  179  U.  S.  141,  162,  45  L.  Ed.  126. 

68.  Navigation  between  ports  of  same 
state. — Lord  v.  Steamship  Co.,  102  U.  S. 
541,  544,  26  L.  Ed.  224.  See,  also,  Lehigh 
Valley  R.  Co.  v.  Pennsylvania,  145  U.  S. 
192,  203,  36  L.  Ed.  672;  Hanley  v.  Kansas 
City,  etc.,  R.  Co.,  187  U.  S.  617,  620,  47  L. 
Ed.    333. 

See  Post,  "Liability  of  Owners  of  Ves- 
sels,"  IL  A,  1,  b,   (3),   (b),  tt,   (cc),  jjj. 

69.  What  constitutes  regulation. — Cooley 
V.  Board  of  Wardens,  12  How.  299,  316, 
13  L.  Ed.  996. 

70.  Vessels.— The   Daniel   Ball,   10  Wall. 

557,  19  L.  Ed.  999;  Waring  v.  Clarke,  5 
How.  441,  12  L.  Ed.  226;  Transportation 
Co.  V.  Wheeling,  99  U.  S.  273,  280,  25  L. 
Ed.  412;  The  Lottawanna,  21  Wall.  558, 
577,  22  L.  Ed.  654;  Cooley  v.  Board  of 
Wardens,  12  How.  299,  316,  13  L.  Ed.  996; 
State  Tonnage  Tax  Cases,  12  Wall.  204, 
216,  20  L.  Ed.  370.  See  the  title  SHIPS 
AND   SHIPPING. 

"The  whole  commercial  marine  of  the 
country  is  placed  by  the  constitution  un- 
der the  regulation  of  congress,  and  all 
laws  passed  by  that  body  in  the  regulation 
of  navigation  and  trade,  whether  foreign 
or  coastwise,  is  but  the  exercise  of  an  un- 
disputed power."  Sinnot  v.  Davenport,  22 
How.  227,  243,  16  L.  Ed.  243. 

The  power  of  congress  over  commerce 
extends  to  navigation  carried  on  by  ves- 
sels exclusively  employed  in  transport- 
ing passengers.  Gibbons  v.  Ogden,  9 
Wheat.  1,  6  L.  Ed.  23;  New  York  City  v. 
Miln,   11   Pet.   102,   133,   9   L-   Ed.   648. 

71.  Seamen. — The  Lottawanna,  21  Wall. 

558,  577,  22  L.  Ed.  654;  Cooley  v.  Board 
of  Wardens,  12  How.  299,  316,  13  L.  Ed. 
996;  State  Tonnage  Tax  Cases,  12  Wall. 
204  216,  20  L.  Ed.  370.  See  the  title 
SEAMEN. 


72.  Power  does  not  stop  at  boundry  line, 
of  state. — United  States  v.  Coombs,  12 
Pet.  72,  77,  9  L.  Ed.  1004;  Gibbons  v.  Og- 
den, 9  Wheat.  1,  197,  6  L.  Ed.  23;  Scran- 
ton V.  Wheeler,  179  U.  S.  141,  45  L.  Ed. 
126;  Wabash,  etc.,  R.  Co.  v.  Illinois,  118 
U.  S.  557,  30  L.  Ed.  244. 

The  power  of  congress  comprehends 
navigation  within  the  limits  of  every  state 
in  the  Union,  so  far  as  that  navigation 
may  be,  in  any  manner,  connected  with 
commerce  with  foreign  nations,  or  among 
the  several  states,  or  with  the  Indian 
tribes.  Gibbons  v.  Ogden,  9  Wheat.  1,. 
197,  6  L.  Ed.  23;  In  re  Debs,  158  U.  S.  564, 
589,  39  L.  Ed.  1092.  See  ante,  "Power 
Does  Not  Stop  at  State  Lines,"  II,  A,  1,. 
b,   (1),   (g). 

73.  Waters  included. — South  Carolina  v. 
Georgia,    93    U.    S.    4,    9,    23    L.    Ed.    782. 

74.  Acts  done  on  water  or  in  course  of 
navigation. — United  States  v.  Coombs,  12 
Pet.   72,   77,  9    L-    Ed.   1004. 

75.  Acts  done  on  land. — United  States 
V.   Coombs,   12   Pet.   72,   77,   9   L.   Ed.   1004. 

"Any  offense  which  thus  interferes  with, 
obstructs  or  prevents  such  commerce  and 
navigation,  though  done  on  land,  may  be 
punished  by  congress  under  its  general 
authority  to  make  all  laws  necessary  and 
proper  to  execute  their  delegated  consti- 
tutional power."  United  States  v.  Coombs, 
12  Pet.  72,  77,  9  L.  Ed.  1004. 

76.  Commercial  power  comprehends  con- 
trol of  navigable  waters. — Gilman  v.  Phil- 
adelphia, 3  Wall.  713,  724,  727,  18  L-  Ed. 
96;  The  Daniel  Ball,  10  Wall.  557,  19  L. 
Ed.  999;  In  re  Debs,  158  U.  S.  564,  586, 
39  L.  Ed.  1092;  Gibson  v.  United  States, 
166  U.  S.  269,  271,  41  L.  Ed.  996;  Gibbons 
V.  Ogden,  9  Wheat.  1,  6  L.  Ed.  23;  New 
York  City  v.  Miln,  11  Pet.  102,  133,  9  L. 
Ed.  648;  Transportation  Co.  v.  Parkers- 
burg,  107  U.  S.  691,  27  L.  Ed.  584;  Scran- 
ton V.  Wheeler,  179  U.  S.  141.  159,  45  L. 
Ed.  126;  Willamette  Iron  Bridge  Co.  v. 
Hatch,  125  U.  S.  1,  9,  31  L.  Ed.  629;  Miller 
V.  Mayor,  109  U.  S.  385,  27  L.  Ed.  971; 
Countv  of  Mobile  v.  Kimball,  102  U.  S. 
691,   699,   26   L-    Ed.   23,8;,  Sands   v.    Manis- 
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control  of  all  lands  under  such  navigable  waters.""  For  this  purpose  such 
waters  and  lands  are  the  public  property  of  the  nation  and  subject  to  all  the 
requisite   legislation  of  congress/** 

bbb.  What  Constitutes  Nazngable  Waters  of  United  States. — A  river  is  a 
navigable  water  of  the  United  States  when  it  forms,  by  itself  or  by  its  connec- 
tion with  other  waters,  a  continued  highway  over  which  commerce  is  or  may  be 
carried  on  with  other  states  or  foreign  countries  in  the  customary  modes  in 
which  such  commerce  is  conducted  by  waterJi^     The  term  "navigable  waters  of 


tee  River  Imp.  Co.,  123  U.  S.  288,  295,  31 
L.  Ed.  149;  Harman  v.  Chicago,  147  U.  S. 
396,  412,  37  L.  Ed.  216;  Lindsay,  etc.,  Co. 
V.  Mullen,  176  U.  S.  126,  150,  44  L.  Ed.  400; 
Huse  V.  Glover,  119  U.  S.  543,  548,  30  L. 
Ed.  487;  Monongahela  Nav.  Co.  v.  United 
States,  148  U.  S.  312,  332,  37  L.  Ed.  463. 

The  power  of  congress  to  regulate  the 
navigable  waters  of  the  United  States  is 
not  expressly  granted  in  the  constitution, 
but  is  a  power  incidental  to  the  express 
"power  to  regulate  commerce  with  foreign 
nations,  and  among  the  several  states  and 
with  the  Indian  tribes."  Leovy  v.  United 
States,  177  U.  S.  621,  632,  44  L-  Ed.  914. 
See,  generally,  the  title  NAVIGABLE 
WATERS. 

77.  Lands  under  navigable  waters. — 
Webber  v.  Board  of  Harbor  Comm'rs,  18 
Wall.  57,  21  L.  Ed.  798;  Gibson  v.  United 
States,  166  U.  S.  269,  271,  41  L.  Ed.  996; 
Scranton  v.  Wheeler,  179  U.  S.  141,  161, 
45   L.   Ed.   126. 

All  navigable  waters  are  under  the  con- 
trol of  the  United  States  for  the  purpose 
of  regulating  and  improving  navigation, 
and  although  the  title  to  the  shore  and 
submerged  soil  is  in  the  various  states  and 
individual  owners  under  thein,  it  is  always 
subject  to  the  servitude  in  respect  of  nav- 
igation created  in  favor  of  the  federal 
government  by  the  constitution.  Gibson 
V.  United  States,  166  U.  S.  269,  271,  41  L. 
Ed.  996,  citing  South  Carolina  v.  Georgia, 
93  U.  S.  4,  23  L.  Ed.  782;  Shively  v. 
Bowlby,  152  U.  S.  1,  38  L.  Ed.  331;  El- 
dridge  v.  Trezevant,  160  U.  S.  452,  40  L. 
Ed.    490. 

It  matters  little  whether  the  United 
States  has  or  has  not  the  theoretical 
ownership  and  dominion  in  the  waters,  or 
the  land  under  them;  it  has,  what  is  more, 
the  regulation  and  control  of  them  for 
the  purposes  of  commerce.  Scranton  v. 
Wheeler,  179  U.  S.  141,  161,  45  L.  Ed. 
126. 

Upon  the  admission  of  California  into 
the  Union  upon  equal  footing  with  the 
original  states,  absolute  property  in,  and 
dominion  and  sovereignty  over,  all  soils 
under  the  tidewaters  within  her  limits 
passed  to  the  state,  with  the  consequent 
right  to  dispose  of  the  title  to  any  part 
r^  said  soils  in  such  manner  as  she  might 
deem  proper,  subject  only  to  the  para- 
mount right  of  navigation  over  the  waters, 
so  far  as  such  navigation  might  be  re- 
quired by  the  necessities  of  commerce 
with  foreign  nations  or  among  the  several 
states,  the  regulation  of  which  was  vested 


in  the  general  government.  Weber  v. 
Board  of  Harbor  Comm'rs,  18  Wail.  57, 
21   L.    Ed.   798. 

78.  Public  property  of  nation.— Gilman 
V.  Philadelphia,  3  Wall.  713,  724,  18  L  Ed. 
96;  The  Daniel  Ball,  10  Wall.  557,  19  L. 
Ed.  999;  In  re  Debs,  158  U.  S.  564,  586, 
39  L.  Ed.  1092;  Scranton  v.  Wheeler,  179 
U.    S.   141,   159,  45   L.   Ed.   126. 

79.  What  constitutes  "navigable  water 
of  United  States."— To  Daniel  Ball,  10 
Wall.  557,  19  L.  Ed.  999;  Miller  v.  Mayor, 
109  U.  S.  385,  396,  27  L.  Ed.  971;  The 
Montello,  11  Wall.  411,  415,  20  L.  Ed.  191; 
Leovy  V.  United  States,  177  U.  S.  621,  629, 
44  L.  Ed.  914;  Lake  Shore,  etc.,  R.  Co.  v. 
Ohio,  165  U.  S.  365,  41  L.  Ed.  747;  Pro- 
peller Genesee  Chief  v.  Fitzhugh,  12  How. 
443,  455,  13  L-  Ed.  1058;  Escanaba  Co.  v. 
Chicago,  107  U.  S.  678,  682,  27  L-  Ed.  442; 
Illinois  Cent.  R.  Co.  v.  Illinois,  146  U.  S. 
387,  435,  36  L.  Ed.  1018.  See  the  title 
NAVIGABLE  WATERS. 

Navigable  waters  of  the  United  States 
are  those  waters  which  are  accessible  from 
a  state  other  than  those  in  which  they  lie. 
Gilman  v.  Philadelphia,  3  Wall.  713,  724, 
18  L.  Ed.  96;  The  Daniel  Ball,  10  Wall. 
557,  19  L.  Ed.  999;  In  re  Debs,  158  U.  S. 
564,  586,  39  L.  Ed.  1002;  Scranton  v. 
Wheeler,  179  U.  S.  141,  159,  45  L.  Ed.  126. 
"This  court  held  in  the  case  of  The 
Daniel  Ball,  10  Wall.  557,  19  L.  Ed.  999, 
that  those  rivers  must  be  regarded  as  pub- 
lic navigable  rivers  in  law  which  are  nav- 
igable in  fact.  And  they  are  navigable  in 
fact  when  they  are  used,  or  are  suscepti- 
ble of  being  used,  in  their  ordinary  con- 
dition, as  highways  for  commerce,  over 
which  trade  and  travel  are  or  may  be 
conducted  in  the  customary  modes  of 
trade  and  travel  on  water."  The  Mon- 
tello,   20   Wall.   430,   439,   22   L.    Ed.    391. 

If  a  river  is  not  of  itself  a  highway  for 
commerce  with  other  states  or  foreign 
countries,  or  does  not  form  such  highwav 
by  its  connection  with  other  waters,  and 
is  only  navigable  between  different 
places  within  the  state,  then  it  is  not  a 
navigable  water  of  the  United  States,  but 
only  a  navigable  water  of  the  state.  The 
Montello,   11  Wall.   411,  20  L-   Ed.   191. 

The  ordinance  of  1787  declared  the  nav- 
igable waters  leading  into  the  Mississippi 
and  St.  Lawrence  to  be  "common  high- 
wavs."  The  Montello,  20  Wall.  430,  441, 
22   L.   Ed.  391. 

The  true  test  of  the  navigability  of  a 
stream,  for  the  purpose  of  bringing  it 
within  the  terms  "navigable  waters  of  the 
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the  United  States"  has  reference  to  commerce  of  a  substantial  and  permanent 
character  to  be  conducted  thereon. ^^ 

ccc.  Improvement  of  Navigability  of  Waters — (aaa)  In  General. — The  power 
of  congress  to  regulate  navigation  and  its  control  of  the  navigable  waters  of  the 
United  States  necessarily  includes  the  power  to  improve  the  navigability  of  such 
waters. ^^     It  was  not  intended  by  the  fifth  amendment,  of  the  constitution  pro- 


United  States,"  does  not  depend  on  the 
mode  by  which  commerce  is,  or  may  be, 
conducted  upon  it,  as  whether  by  steamers 
or  sailing  vessels  or  Durham  boats  nor 
the  difficulties  attending  navigation.  If 
this  were  so,  the  public  would  be  de- 
prived of  the  use  of  many  of  the  large 
rivers  of  the  country  over  which  rafts  of 
lumber  of  great  value  are  constantly 
taken  to  market.  It  would  be  a  narrow 
rule  to  hold  that  in  this  country,  unless 
a  river  was  capable  of  being  navigated 
by  steam  or  sail  vessels,  it  could  not  be 
treated  as  a  public  highway.  The  capa- 
bility of  use  by  the  public  for  purposes  of 
transportation  and  commerce  affords  the 
true  criterion  of  the  navigability  of  a 
river,  rather  than  the  extent  and  manner 
of  that  use.  If  it  be  capable  in  its  natural 
state  of  being  used  for  purposes  of  com- 
merce, no  matter  in  what  mode  the  com- 
merce may  be  conducted,  it  is  navigable 
in  fact,  and  becomes  in  law  a  public 
river  or  highway.  Vessels  of  any  kind 
that  can  float  upon  the  water,  whether 
propelled  by  animal  power,  by  the  wind, 
or  by  the  agency  of  steam,  are,  or  may 
become,  the  mode  by  which  a  vast  com- 
merce can  be  conducted,  ar  1  it  would  be 
a  mischievous  rule  that  would  exclude 
either  in  determining  the  navigability  of  a 
river.  It  is  not,  however,  as  Chief  Justice 
Shaw  said,  21  Pickering  344.  "every  small 
creek  in  which  a  fishinsr  skifif  or  gunning 
canoe  can  be  made  to  float  at  high  water 
which  is  deemed  navigable,  but,  in  order 
to  give  it  the  character  of  a  navigable 
stream,  it  must  be  generally  and  com- 
monly useful  to  some  purpose  of  trade  or 
agriculture."  The  Montello,  20  Wall.  430, 
441.   22   L.   Ed.   391. 

The  Fox  River  in  Wisconsin  is  within 
the  rule  prescribed  by  the  federal  supreme 
court  in  order  to  determine  whether  a 
river  is  a  navigable  water  of  the  United 
States.  The  Montello,  20  Wall.  430,  443, 
445.   22   L.   Ed.   391. 

The  Grand  River  in  Michigan,  is  a 
navigable  water  of  the  United  States.  The 
stream  is  capable  of  bearing  a  steamer  of 
123  tons  burden,  laden  with  merchandise 
and  passengers,  as  far  as  Grand  Rapids, 
a  distance  of  40  miles  from  its  mouth  in 
Lake  Michigan.  And  by  its  junction  with 
the  lake,  it  forms  a  continued  highway 
for  commerce,  both  with  other  states  and 
with  foreign  countries,  and  is  thus  brought 
under  the  direct  control  of  congress  in  the 
exercise  of  its  commerical  power.  The 
Daniel   P.all,  10  Wall.  557,   19   L.   Ed.  999. 

The  Ohio  River  is  a  navigable  stream, 
subject  to  the  commercial  power  of  con- 


gress. Pennsylvania  v.  Wheeling,  etc., 
Bridge  Co.,  13  How.  518,  5G4,  14  L.  Ed. 
24<>. 

The  Penobscot  River  is  entirely  within 
the  state  of  Maine,  from  its  source  to  its 
mouth.  For  the  last  eight  miles  of  its 
course  it  is  not  navigable,  but  crossed  by 
four  dams  erected  for  manufacturing  pur- 
poses. Higher  up  the  stream  there  was 
an  imperfect  navigation.  A  law  of  the 
state,  granting  the  exclusive  navigation  of 
the  upper  river  to  a  company  who  were 
to  improve  it,  is  not  in  conflict  with  the 
eighth  section  of  the  1st  article  of  the 
constitution  of  the  United  States,  and  a 
license  to  carry  on  the  coasting  trade 
did  not  entitle  a  vessel  to  navigate  the 
upper  waters  of  the  river.  Veazie  v. 
Moor,   14   How.    568,    14   L.    Ed.    545. 

The  East  River  is  a  navigable  water. 
It  enters  the  harbor  of  New  York  and 
connects  it  with  the  Long  Island  Sound. 
Whatever,  therefore,  may  be  necessary  to 
preserve  or  improve  its  navigation,  the 
general  government  may  direct;  and  to 
that  end  it  can  determine  what  shall  and 
what  shall  not  be  deemed  an  interference 
with  or  an  obstruction  of  such  navigation. 
Miller  v.  Mayor,  109  U.  S.  385,  395,  27  L. 
Ed.  971. 

80.  Channel  caused  by  overflow. — Un- 
less it  be  shown  that  a  certain  rivulet  or 
channel  is  useful  for  some  purpose  of  in- 
terstate commerce,  the  mere  physical  pos- 
sibilit)''  of  passing  in  a  boat,  no  matter 
how  small,  from  such  rivulet  or  channel 
to  a  larger  body  of  water,  does  not  con- 
stitute the  former  a  navigable  water  of 
the  United  States  within  the  meaning  of 
the  act  of  congress  of  September  19,  1890, 
which  makes  it  a  misdemeanor  to  ob- 
struct such  waters.  Leovy  v.  United 
States,  177  U.  S.  621,  44  L.  Ed.  914. 

"Red  Pass  in  the  state  of  Louisiana  is 
not  a  navigable  water  of  the  United  States 
in  such  a  sense  that  a  dam  erected  therein 
for  the  purpose,  and  with  the  effect,  of 
reclaiming  overflowed  lands  and  render- 
ing them  fit  for  cultivation,  could  not  be 
constructed  without  the  previous  authori- 
zation of  the  secretary  of  war,  as  re- 
quired by  the  act  of  congress  of  Septem- 
ber 13,  1890,  ch.  907,  26  Stat.  436.  454,  as 
amended  bv  the  act  of  July  13,  1892, 
ch.  158,  27  Stat.  88,  110."  Leovy  v.  United 
States,  177  U.  S.  621,  625,  44  L.  Ed.  914. 
See  the  title  NAVIGABLE  WATERS. 

81.  Improvement  of  navigable  waters — 
In  general. — County  of  Mobile  v.  Kimball, 
102  U  S.  691,  697.  26  L.  Ed.  238;  Scranton 
V.  Wheeler,  179  U.  S.  141,  45  L.  Ed.  126. 

Whether    navigation    upon    waters    over 
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hibiting  the  taking  of  private  property  for  public  use  without  just  compensation, 
that  the  paramount  authority  of  congress  to  improve  the  navigation  of  the  pub- 
he  navigable  waters  of  the  United  States  under  its  power  to  regulate  commerce 
should  be  crippled  by  compelling  the  government  to  make  compensation  for  the 
injury  to  a  riparian  owner's  right  of  access  to  navigability  that  might  incidentally 
result  from  an  improvement  ordered  by  congress. ^2  ^j-,  appropriation  by  con- 
gress for  the  improvement  of  a  harbor  on  a  navigable  river,  to  be  expended 
under  the  direction  of  the  secretary  of  war,  confers  upon  that  officer  the  dis- 
cretion   to   determine   the   mode   of   improvement. ^^ 

(bbb)  Prevention  or  Removal  of  Ohstrnctions. — Congress  may  exercise  its 
power  to  improve  navigable  waters  by  preventing  and  removing  any  and  all  ob- 
structions to  their  navigation. ^^  In  the  absence  of  an  act  of  congress  prohibit- 
ing obstructions  and  nuisances  in  navigable  waters  within  the  limits  of  a  state, 
the  federal  courts  have  no  jurisdiction  over  a  suit  to  abate  or  remove  such  an 
obstruction  merely  on  the  ground  that  it  obstructs  navigable  waters  and  inter- 
feres  with   interstate   and    foreign   commerce.'^-''      So  congress    may   regulate   all 


which  congress  may  exert  its  authorit}'' 
requires  improvement  at  all,  or  improve- 
ment in  a  particular  way,  are  matters 
wholly  within  its  discretion;  and  the  ju- 
diciary is  without  power  to  control  or  de- 
feat the  will  of  congress,  so  long  as  that 
branch  of  the  government  does  not  tran- 
scend the  limits  established  by  the  supreme 
law  of  the  land.  Scranton  v.  Wheeler,  179 
U.   S.    141,    162,   45    L.    Ed.    126. 

The  improvement  of  harbors  and  bays 
along  the  coast,  and  of  navigable  rivers, 
within  the  states  connecting  with  them, 
falls  within  the  power  of  congress. 
County  of  Mobile  v.  Kimball,  102  U.  S. 
691,  697,  26  L.  Ed.  238;  Scranton  v. 
Wheeler,  179  U.  S.  141,  159,  45  L.  Ed. 
128. 

82.  Compensation  to  riparian  owner. — 
Scranton  v.  Wheeler,  179  U.  S.  141,  164, 
45   L.    Ed.   126. 

An  owner  has  no  such  right  of  propert}' 
in  the  submerged  lands  on  which  a  pier 
rests  as  entitles  him,  under  the  constitu- 
tion,- to  be  compensated  for  any  loss  or 
access  from  his  upland  to  navigability  re- 
sulting from  thf  erection  and  mainte- 
nance of  such  pier  by  the  United  States  in 
order  to  improve  and  which  manifestlj* 
did  improve  the  navigation  of  a  publii 
navigable  water.  Scranton  v.  Wheeler, 
179  U.  S.  141.  165,  45  L.  Ed.  126.  See. 
generally,  the  title  EMINENT  DOMAIN, 
vol.  5,  p    746. 

83.  Determination  of  mode  of  improve- 
ment.— South  Carolina  v.  Georgia,  9::!  U. 
S.    4,   23    L.    Ed.    782. 

Such  authoritj'  authorizes  the  diversion 
of  the  water  from  one  channel  into  an- 
other, if  in  the  judgment  of  the  secretary 
of  war,  such  is  the  best  mode.  South 
Carolina  v.  Georgia,  93  U.  S.  4.  23  L.  Ed. 
782 

84.  Prevention  or  removal  of  obstruc- 
tions.— Gilman  v.  Philadelphia,  3  Wall. 
713,  724.  IS  L.  Ed.  96;  In  re  Debs,  158  U. 
S.  564.  586,  39  L.  Ed.  1092;  The  Daniel 
Ball,  in  Wall.  557,  19  L.  Ed.  999;  Scran- 
ton V.  Wheeler.  179  U.  S.  141,  161,  45  L. 
Ed.  126;   Railroad  Co.  v.   Fuller,  17  Wall. 


560,  21  L.  Ed.  710;  Willamette  Iron 
Bridge  Co.  v.  Hatch,  125  U.  S.  1,  9,  31  L. 
Ed.  629;  The  Bayonne,  159  U.  S.  687,  40 
L.  Ed.  306;  Ansbro  v.  United  States,  159 
U-  S.  695,  40  L.  Ed.  310;  Harman  v.  Chi- 
cago, 147  U.  S.  396,  411,  37  L-  Ed.  216; 
South  Carolina  v.  Georgia,  93  U.  S.  4,  10, 
23    L.    Ed.    782. 

In  the  exercise  of  its  authority  over 
na^■igable  waters,  congress  has,  from  the 
commencement  of  the  government,  im- 
proved the  navigation  of  rivers  by  dredg- 
ing and  cleaning  them,  and  making  new 
channels  and  jetties,  and  adopting  every 
other  means  of  making  them  more  capable 
of  meeting  the  growing  and  extensive  de- 
mands of  commerce.  Transportation  Co. 
V.  Parkersburg,  107  U.  S.  691,  700,  27  L. 
Ed.  584. 

85,  Jurisdiction  of  suit  to  abate  obstruc- 
tion.— Willamette  Iron  Bridge  Co.  v. 
Hatch,  125  U.  S.  1,  8,  9,  31  L.  Ed.  629. 
See,  also,  the  title  COURTS,  vol.  4,  p. 
861. 

In  Willson  v.  Blackbird  Marsh  Creek 
Co.,  3  Pet.  245,  7  L.  Ed.  412,  a  statute  of 
the  state  of  Delaware,  authorizing  the 
erection  of  a  dam  across  one  of  the  small 
navigable  streams  of  the  state,  was  al- 
leged to  be  repugnant  to  the  commerce 
clause  of  the  constitution,  as  authorizing 
an  obstruction  to  navigation.  The  court 
said.  "If  congress  had  passed  any  act, 
in  execution  of  the  power  to  regulate 
commerce,  the  object  of  which  was  to 
control  state  legislation  over  these  small 
navigable  creeks,  into  which  the  tide  ebbs 
and  flows,  and  which  abound  throughout 
the  lower  country  of  the  middle  and 
southern  states,  we  should  feel  not  much 
difficulty  in  saying  that  a  state  law  com- 
ing in  conflict  with  such  act  would  be 
void.  But  congress  has  passed  no  such 
act;  the  repugnancy  of  the  law  of  Dela- 
ware is  placed  entirely  on  its  repugnancy 
to  the  law  to  regulate  commerce  with  for- 
eign nations,  and  among  the  several 
states;  a  power  which  has  not  been  so  ex- 
ercised as  to  aflfect  this  question."  Gilman 
V.    Philadelphia,   3   Wall.   713,   727,    728,   18 
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bridges  over  navigable  waters.^''  By  acts  of  congress  it  has  been  made  unlawful 
to  build  certain  structures  in  the  navigable  waters  of  the  United  States,  without 
permission  of  the  secretary  of  war,  in  such  manner  as  to  obstruct  or  impair  nav- 
igation and  commerce  in  such  waters.^" 

Power  to  Determine  as  to  What  Constitutes  Obstruction. — The  power 
of  congress  to  regulate  navigation  connected  with  interstate  and  foreign  com- 
merce, includes  the  power  to  determine  what  shall  or  shall  not  be  deemed,  in 
judgment  of  law,  an  obstruction  to  navigation,  and  may  declare  that  an  actual 
obstruction  is  not,  in  view  of  the  law,  an  illegal  one.^'^ 

(ccc)  Placing  Structures  or  Obstructions  in  Public  Waters  to  Aid  Naviga- 
tion.— Congress  may  improve  the  navigation  of  the  public  waters  of  the  United 
States  by  placing  therein  structures  deemed  by  congress  to  be  in  aid  of  naviga- 
tion, though  they  might  in  fact  be  in  obstruction  to  certain  modes  of  navigation 
of  the  particular  water. ^^  Congress  has  power  to  close  one  of  several  channels 
in  a  navigable  stream,  if,  in  its  judgment,  the  navigation  of  the  river  wall  be 
thereby  improved. ^"^  It  may  declare  that  an  actual  obstruction  is  not,  in  the 
view  of  the  law,  an  illegal  one.^^  Thus,  congress  may  build  lighthouses  in  the 
bed  of  the  stream.  It  may  construct  jetties.  It  may  require  all  navigators  to 
pass  along  a  prescribed  channel,  and  may  close  any  other  channel  to  their  pas- 
sage.92 

Buoys  and  beacons  are  important  aids,  and  sometimes  are  essential  to  the 


L.  Ed.  96;  Hennington  v.  Georgia,  163  U. 
S.  299,  310,  41  L.  Ed.  166. 

86.  Regulation  of  bridges. — Gihnan  v. 
Philadelphia,  3  Wall.  713,  731,  18  L.  Ed. 
96;  Union  Bridge  Co.  v.  United  States, 
204  U.    S.    364,   51    L.    Ed.    523. 

For  full  treatment  of  the  power  of  con- 
gress with  respect  to  the  erection,  main- 
tenance, control,  regulation,  alteration  and 
removal  of  bridges,  and  its  legislation  in 
regard  thereto,  see  the  title  BRIDGES, 
vol.    3,   p.   516. 

87.  Congressional  legislation. — Act  of 
Sept.  13,  1890,  c.  907,  26  Stat.  436,  454; 
act  of  July  13,  1892,  c.  158,  27  Stat.  88, 
110;  Leovy  ^;.  United  States,  177  U.  S.  621, 
44  L.  Ed.  914.  See  the  title  BRIDGES, 
vol.    3,   p.    516. 

"When  it  is  remembered  that  the 
source  of  the  power  of  the  general  gov- 
ernment to  act  at  all  in  this  matter  arises 
out  of  its  power  to  regulate  commerce 
with  foreign  countries  and  among  the 
states,  it  is  obvious  that  what  the  con- 
stitution and  the  acts  of  congress  have  in 
view  is  the  promotion  and  protection  of 
commerce  in  its  international  and  inter- 
state aspect,  and  a  practical  construction 
must  be  put  on  these  enactments  as  in- 
tended for  such  large  and  important  pur- 
poses." Leovy  V.  United  States,  177  U.  S. 
621,  633,  44  L.  Ed.  914. 

88.  Power  to  determine  v/hat  is  an  ob- 
struction to  navigation. — Gibson  v.  United 
States,  166  U.  S.  2G9.  272,  41  L.  Ed.  996; 
South  Carolina  v.  Georgia,  93  U.  S.  4,  23 
L.  Ed.  782:  Transportation  Co.  v.  Parkers- 
burg,  107  U.  S.  691,  27  L.  Ed.  584;  Miller 
V.  Mayor,  109  U.  S.  385,  27  L.  Ed.  971. 
See,  also,  the  title  BRIDGES,  vol.  3,  p. 
518. 

89.  Structures  in  aid  of  navigation. — 
South  Carolina  v.  Georgia,  93  U.   S.  4,  23 


L.   Ed.  782;   Gibson  v.  United  States,  166 
U.   S.  269,   272,  41   L.   Ed.   996. 

90.  Closing  of  certain  channels. — 
South  Carolina  v.  Georgia,  93  U.  S.  4,  23 
L.   Ed.  782. 

The  compact  between  South  Carolina 
and  Georgia,  made  in  1787,  by  which  it 
was  agreed  that  the  boundary  between  the 
two  states  should  be  the  northern  branch 
or  stream  of  the  Savannah  River,  and  that 
the  navigation  of  the  river  along  a  speci- 
fied channel  should  forever  be  equally 
free  to  the  citizens  of  both  states,  and  ex- 
empt fromi  hinderance,  interruption,  or 
molestation,  attempted  to  be  enforced  by 
one  state  on  the  citizens  of  the  other,  has 
no  efifect  upon  the  subsequent  constitu- 
tional provision  that  congress  shall  have 
power  to  regulate  commerce  with  foreign 
nations  and  among  the  several  states. 
Congress  has  the  same  power  over  the 
Savannah  River  that  it  has  over  the  other 
navigable  waters  of  the  United  States. 
South  Carolina  v.  Georgia.  93  U.  S.  4.  23 
L.    Ed.    782. 

91.  Actual  obstruction  not  illegal. — 
South  Carolina  v.  Georgia.  93  U.  S.  4.  23 
L.  Ed.  782;  Pennsvlvania  v.  Wheeling. 
etc..  Bridge  Co.,  18  How.  421,  15  L.  Ed. 
43. x 

92.  Lighthouses,  jetties,  etc. — South 
Carolina  v.  Georgia,  93  U.  S.  4,  11,  12,  23 
L.  Ed.  782;  Gibson  v.  United  States.  166 
U.  S.  269,  272,  41  L.  Ed.  996;  Scranton  v. 
Wheeler,  179  U.  S.  341,  159,  45  L.  Ed. 
126. 

In  the  exercise  of  its  authority  over 
navigable  waters  congress  has,  from  the 
commencement  of  the  government,  erected 
lighthouses,  breakwaters,  piers,  jetties,  not 
only  on  the  seacoast,  but  in  the  navigable 
rivers  of  the  country.  Transportation  Co. 
r.  Parkersburg,  107  U.  S.  691,  700.  27  L- 
Ed.   584. 
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■safe  navigation  of  vessels,  in  indicating  the  channel  to  be  followed  at  the  en- 
trance of  harbors  and  in  rivers,  and  their  establishment  by  congress  is  undoubt- 
edly within  its  commercial  power."-^ 

(ddd)  Erection  of  Structures  to  Aid  Commerce  Other  than  Navigation. — 
The  power  of  congress  to  regulate  commerce  between  the  states  extends,  not 
-only  to  the  control  of  the  navigable  waters  of  the  country,  and  the  lands  under 
them,  for  the  purposes  of  navigation,  but  for  the  purpose  of  erecting  structures 
in  and  over  such  waters  for  the  purpose  of  facilitating  commerce,  such  as  piers, 
bridges  and  all  other  instrumentalities  of  commerce  which,  in  the  judgment  of 
congress,  may  be  necessary  or  expedient. ^'^ 

(cc)  Regulation  of  Particular  Matters — aaa.  Pilots. — The  regulation  of  pilots 
is  a  regulation  of  navigation,  and  consequently  of  commerce  within  the  grant  to 
congress  of  the  commercial  power. ^-^  Under  this  power  congress  may  make 
regulations  with  respect  to  the  qualifications  of  pilots,  the  modes  and  times  of 
offering  and  rendering  their  services,  the  responsibilities  which  shall  rest  upon 
them,  the  powers  they  shall  possess,  the  compensation  they  may  demand,  and  the 
penalties  by  which  their  rights  and  duties  may  be  enforced. '^^  Although  con- 
.gress  has  legislated  on  the  subject  of  pilots,  its  legislation  manifests  an  intention, 
with  a  single  exception,  not  to  regulate  this  subject,  but  to  leave  its  regulation  to 
the  several  states.*^" 

bbb.  Regulations  for  Safety  of  Passengers. — Congress  has  power  to  enact 
legislation  providing  for  the  better  security  of  the  lives  of  passengers  on  board 
of  vessels  propelled  in  whole  or  in  part  by  steam. ®^ 

ccc.  Registration,  Enrollment  and  License. — Under  its  commercial  power  con- 
gress may  regulate  the  registration,  enrollment  and  licensing  of  ships  and  vessels 
engaged  in  the  coastwise  and  foreign  trade. ^^ 

ddd.  Recording  of  Bills  of  Sales  and  Mortgages. — Under  its  power  to  regu- 
late interstate  and '  foreign  commerce,  congress  may  provi(ie  for  and  regulate  the 
method  of  recording  bills  of  sales  and  mortgages  on  vessels  of  the  United 
States  engaged  in  such  commerce.^ 


93.  Buoys  and  beacons. — County  of  Mo- 
'bile  V.  Kimball,  102  U.  S.  091,  698,  26  L. 
Ed.  238. 

94.  Erection  of  structures  in  and  over 
navigable  waters. — Scranton  v.  Wheeler, 
179  U.  S.  141,  161,  45  L.  Ed.  126.  See  the 
titles  BRIDGES,  vol.  3.  p.  516; 
WHARVES   AND  WHARFINGERS. 

95.  Pilots — In  general.-  Cooley  v.  Board 
of  Wardens,  12  How  299,  317,  13  L.  Ed. 
996;  Smith  v.  Alabama,  124  U.  S.  465.  479. 
31  L.  Ed.  508;  Steamship  Co.  v.  Joliffe.  2 
Wall.  450,  17  L.  Ed.  805;  Ex  parte  Mc- 
Niel,  13  Wall.  236,  20  L.  Ed.  624;  Wilson 
V.  McNamee,  102  U-  S.  572,  26  L.  Ed.  234; 
Huus  V.  New  York,  etc.,  Steamship  Co.. 
182  U.  S.  392,  45  L.  Ed.  1146;  Ex  parte 
Siebold,  100  U.  S.  371,  385,  25  L.  Ed.  719; 
Crandall  v.  Nevada,  6  Wall.  35,  18  L.  Ed. 
745. 

96.  Particular  regulations. — Cooley  v. 
Board  of  Wardens,  12  How.  299,  316,  13 
L.   Ed.  996.     See  the  title   PILOTS. 

97.  Regulation  of  pilots  left  to  states 
by  congress. — Cooley  v.  Board  of  War- 
dens, 12  How.  299,  315.  317,  320,  13  L.  Ed. 
996.  See  post,  "Pilot  Rea;ulations,"  IT.  A, 
2,  d,  (21).     And  see  the  title  PILOTS. 

98.  Regulations  for  safety  of  passen- 
gers.— Act  of  March  30,  1852,  10  Stat.  61, 
ch.  106.  Waring  v.  Clarke,  5  How.  441,  12 
L.  Ed.  226;  Missouri,  etc.,  R.  Co.  v.  Haber, 
169    U.  S.  613,  632,  42  L.  Ed.  878;  Sherlock 


V.  Ailing,  93  U.  S.  99.  103.  23  L.  Ed.  819. 
See  the  title  SHIPS  AND   SHIPPING. 

99,  Registration,  enrollment  and  li- 
cense.—Act  September  1,  1789,  Act  De- 
cember 31.  1792,  Act  February  17,  1793. 
Gibbons  v.  Ogden,  9  Wheat  1,  6  L.  Ed. 
23:  The  Lottawanna,  21  Wall.  .J58.  577,  22 
L.  Ed.  654;  Sinnot  v.  Davenport,  22  How. 
227,  240.  16  L.  Ed.  243;  Hays  v.  Pacific 
Mail  Steamship  Co.,  17  How.  596,  597,  15 
L.  Ed.  254;  Smith  v.  Maryland,  18  How. 
71,  74,  15  L.  Ed.  269;  Morgan  v.  Parham, 
16  Wall.  471,  21  L.  Ed.  303;  Transporta- 
tion Co.  V.  Wheeling,  99  U.  S.  273,  25  L. 
Ed.  412;  Moran  v.  New  Orleans,  112  U. 
S.  69,  71.  28  L.  Ed.  653;  Wiggins  Ferry 
Co.  V.  East  St.  Louis,  107  U.  S.  365,  27 
L.  Ed.  419;  Gloucester  Ferry  Co.  v.  Penn- 
sylvania, n4  U.  S.  196,  210,  29  L.  Ed.  158; 
Pullman's  Palace  Car  Co.  v.  Pennsylvania, 
14]  U.  S.  18.  23,  35  L.  Ed.  613;  Harman  v. 
Chicago,  147  U.  S.  396,  405,  37  L.  Ed.  216; 
Gilman  v.  Philadelphia,  3  Wall.  713,  725, 
]R  L.  Ed.  96;  Old  Dominion  Steamship 
Co.  V.  Virginia,  198  U.  S.  299,  307,  49  L- 
Ed.  1059. 

For  full  treatment  of  the  laws  govern- 
ing the  registration,  enrollment  and  li- 
censing of  vessels  of  the  United  States, 
see  the  title  SHIPS  AND  SHIPPING. 

1.  Recordation  of  bills  of  sales,  etc. — ■ 
The  Lottawann,  21  Wall.  558.  577.  22  L. 
Ed.   654;   White's   Bank  v.   Smith.   7   Wall. 
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eee.  Form,  Size  and  Inspection  of  Vessels. — The  commercial  power  of  con- 
gress authorizes  legislation  prescribing  the  form  and  size  of  vessels  employed 
upon  the  navigable  waters  of  the  United  States,^  or  subjecting  the  vessels  to 
inspection  and  license,^  in  order  to  insure  their  proper  construction  and  equip- 
ment. 

fff.  Taxation  of  Vessels. — Though  a  ship,  when  engaged  in  the  transporta- 
tion of  passengers,  is  a  vehicle  of  commerce,  and  within  the  power  of  regula- 
tion granted  to  congress,  yet  it  has  always  been  held  that  the  power  to  regulate 
commerce  as  conferred,  does  not  give  to  congress  the  power  to  tax  the  ship,  nor 
prohibit  the  state  from  taxing  it  as  the  property  of  the  owner,  when  he  resides 
within  its  own  jurisdiction.* 

ggg.  Duty  on  Passengers  from  Foreign  Countries. — Congress  may,  under  its 
power  to  regulate  commerce  with  foreign  nations,  impose  upon  the  owners  of 
steam  or  sailing  vessels  who  shall  bring  passengers  from  a  foreign  port  into  a 
port  of  the  United  States,  a  duty  for  every  such  passenger  not  a  citizen  of  the 
United  States.^ 

hhh.  Liens  in  Favor  of  Materialmen. — It  would  seem  that  congress  under  its 
power  to  regulate  commerce,  has  authority  to  establish  a  lien,  uniform  through- 
out the  whole  country,  on  vessels  of  the  United  States  engaged  in  interstate 
and  foreign  commerce  in  favor  of  materialmen,  in  reference  to  supplies  and  re- 
pairs furnished  such  vessels.*^ 

iii.  Liability  for  Marine  Torts. — Under  its  commercial  power  congress  may 
make  regulations  touching  the  liability  of  parties  for  marine  torts  resulting  in 
the  death  of  the  persons  injured,  but  until  congress  does  so  regulate,  state  leg- 
islation upon  the  subject  is  valid.' 

jjj.    Liability  of  Owners  of  Vessels — (aaa)    In  General. — Under  its  power  ta 


646,  19  L.  Ed.  211.  See,  also,  Hays  v. 
Pacific  Mail  Steamship  Co.,  17  How.  596, 
597,  15  L.  Ed.  254.  See  the  title  SHIPS 
AND    SHIPPIXG. 

2.  Form  and  size  of  vessels. — The 
Daniel  Ball,  10  Wall.  557,  19  L.  Ed.  999. 
See  the  title  SHIPS  AND  SHIPPING. 

3.  Inspection  and  license. — The  Daniel 
Ball,  10  Wall.  557,  19  L.  Ed.  999.  See  the 
title    SHIPS    AND    SHIPPING. 

4.  Taxation  of  ships. — Transportation 
Co.  V.  Wheeling,  99  U.  S.  273,  280,  25  L. 
Ed.  412.  See,  also,  Passenger  Cases,  7 
How.   283,   479,   12   L.    Ed.    702. 

The  authority  of  congress  to  tax  ships 
is  derived  from  the  express  grant  of  power 
in  the  eighth  section  of  the  first  article 
of  the  constitution  to  lay  and  collect 
taxes,  duties,  imposts,  and  excises;  and 
the  inability  of  the  states  to  tax  the  ships 
as  an  instrument  of  commerce  arises  from 
express  prohibition  contained  in  the  tenth 
section  of  the  same  article.  Transporta- 
tion Co.  V.  Wheeling,  99  U.  S.  273,  280,  25 
L.  Ed.  412.  See.  also.  Passenger  Cases,  7 
How.  283,  479,  12  L.  Ed.  702;  Gibbons  v. 
Ogden,   9  Wheat.    1.  201,  6  L.   Ed.   23. 

5.  Duty  on  passengers. — Head  Money 
Cases,  112  U.  S.  580.  28  L.  Ed.  798.  See, 
also.  People  v.  Compagnie  Generale 
Transatlantique,  107  U.  S.  59,  27  L.  Ed. 
383. 

The  act  of  congress  of  August  3,  1882 
(22  Stat,  at  L.  214),  entitled.  "An  Act  to 
Regulate  Immigration,"  imposing  upon 
shipowners  a  duty  of  fifty  cents  for  every 
passenger  not  a  citizen  of  the  United 
States,  who  shall  come  to  any  port  within 


the  United  States  by  steam  or  sail  vessel 
from  a  foreign  country,  is  a  valid  exer- 
cise of  the  power  to  regulate  commerce 
with  foreign  nations,  is  not  forbidden  by 
any  part  of  the  constitution,  and  does  not 
violate  the  provisions  contained  in  num- 
erous treaties  between  the  United  States 
and  friendly  nations.  Head  Money  Cases, 
112  U.  S.  580,  597,  600,  28  L.  Ed.  798.  See, 
also,  People  v.  Compagnie  Generale 
Transatlantique,  107  U.  S.  59,  27  L.  Ed. 
383.  385. 

"Though  the  previous  cases  in  this  court 
on  this  subject  related  to  state  statutes 
only,  they  held  those  statutes  void,  on 
the  ground  that  authority  to  enact  them 
was  vested  exclusively  in  congress  by  the 
constitution,  and  necessarily  decided  that 
when  congress  did  pass  such  a  statute, 
which  it  has  done  in  this  case,  it  would  be 
valid.  The  contribution  levied  on  the 
shipowner  by  this  statute,  is  designed  to 
mitigate  the  evils  incident  to  immigration 
from  abroad  by  raising  a  fund  for  that 
purpose;  and  it  is  not,  in  the  sense  of  the 
constitution,  a  tax  subject  to  rhe  limita- 
tions imposed  by  that  instrument  on  the 
general  ta.xing  power  of  congress."  Head 
Money  Cases,  112  U.S.  580.  28  L.  Ed.  798. 
See  ante,  "Immigration,"  II,  A,  !>  b,  (3), 
(b),  jj. 

6.  Materialmens'  liens. — The  Lotta- 
wanna.  21  Wall.  558.  577.  22  L.  Ed.  654. 
See  the  title  MARITIME    LIENS. 

7.  Liability  for  marine  torts. — Sherlock 
c'.  Allinff,  93  U.  S.  99.  104.  23  L-  Ed.  819: 
Smith  7'.  Alabama,  124  U.  S.  Ar^r,.  475,  476. 
31   L.   Ed.   508.     See,   generally,  the   title? 
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regulate  foreign  and  interstate  commerce,  congress  has  power  to  regulate  the 
liability  of  the  owners  of  ships  or  vessels  engaged  in  such  commerce.^ 

(bbb)  Xaturc  of  Congressional  Legislation. — See  the  title  Ships  axd  Ship- 
ping. 

kkk.  Rights  and  Duties  of  Seamen. — Under  its  commercial  power,  congress 
may  legislate  with  respect  to  the  rights  and  duties  of  seamen  employed  on  ves- 
sels engaged   in   foreign  and  interstate  commerce.^ 

HI.  Punishment  of  Offenses  against  Xavigation. — Under  its  power  to  regulate 
commerce  and  navigation  with  foreign  nations  and  among  the  several  states, 
congress  has  power  to  provide  for  the  punishment  of  all  offenses  which  tend  to 
obstruct,  prevent  or  destroy  the  due  operations  of  such  commerce  and  naviga- 
tion.io  The  power  of  congress  to  punish  oft'enses  which  interfere  with,  obstruct 
or  prevent  such  commerce  and  navigation,  is  not  confined  to  acts  done  on  the 
waters  or  in  the  necessary  course  of  the  navigation  thereof,  but  extends  to  acts 
(lone  on  land  and  above  high-water  mark.^^  Thus,  congress  possesses  power  to 
punish  offenses  of  the  sort  enumerated  in  the  ninth  section  of  the  act  of  1825, 
including  the  oft'ense  of  stealing  from  wrecked  or  stranded  vessels  engaged  in 
interstate  or  foreign  commerce. ^- 

2.  Power  of  States — a.  In  General. — As  has  been  seen  in  a  preceding  por- 
tion of  this  title,  the  power  to  regulate  interstate  and  foreign  commerce  is 
vested  exclusively  in  congress,  and  cannot  be  exercised  in  anv  case  bv  the  states, 
although  state  authority  may  be  exercised  in  some  cases  so  as  to'aft'ect  such 
commerce. ^^ 

b.     JJ'here   Congress  Has  A.etcd — (1)     In    General. — \Miere   congress    in   the 


ADMIRALTY,  vol.  l.  p.  143;  COL- 
LISIOX.  vol.  3,  p.  870;  SHIPS  AXD 
SHIPPIXG. 

Marine  torts. — General  legislation,  pre- 
scribing the  liabilities  or  duties  of  citizens 
of  a  state,  with  respect  to  torts,  without 
distinction  as  to  pursuit  or  calling,  is  not 
open  to  any  valid  objection  because  it 
may  affect  persons  engaged  in  foreign  or 
interstate  commerce.  Sherlock  z\  Ailing. 
93  U.  S.  99.  103.  23  L.  Ed.  819:  Missouri. 
etc.,  R.  Co.  V.  Haber,  169  U.  S.  613.  632,  42 
L.    Ed.    878. 

In  absence  of  congressional  regulation. 
— Until  congress  makes  some  regulation 
touching  the  liabilities  of  parties  for  ma- 
rine torts  resulting  in  death  of  the  per- 
sons injured,  a  state  statute  giving  a  right 
of  action  to  the  personal  representatives 
of  the  deceased,  where  his  death  is  caused 
by  the  wrongful  act  or  omission  of  an- 
other, applies,  the  tort  being  committed 
within  the  territorial  limits  of  the  state; 
and  as  thus  applied,  it  constitutes  no  en- 
croachment upon  the  commercial  power 
of  congress.  ^lissouri,  etc.,  R.  Co.  :•.  Ha- 
ber. 169  U.  S.  613.  42  L.  Ed.  878:  Sher- 
lock V.  .Allin^-.  93  U.  S.  99.  23  L.  Ed.  819. 
citing  United  States  v.  Bevans,  3  Wheat. 
336,  337.  4  L.  Ed.  404.  See  post,  "In  Ab- 
sence of  Congressional  Action,"  IT.  A.  2, 
d,   (19-).   {c^.  bb.   fbbV 

In  the  case  of  Steamboat  Co.  z'.  Chase, 
16  Wall.  .122.  53.=).  21  L.  Ed.  369.  the  court 
sustained  an  action  for  a  marine  tort  re- 
sulting in  the  death  of  the  part}-  injured, 
in  the  name  of  the  administrator  of  the 
deceased,  under  a  statute  of  Rhode  Island, 
similar  in  its  E^eneral  features  to  the  one 
of    Indiana.      There     the      deceased      was 


killed  while  crossing  Xarranganset  Bay 
in  a  sailboat  by  collision  with  a  steamer 
of  the  companj-;  and  though  objections 
were  taken, _  and  elaborately  argued, 
against  the  jurisdiction  of  the  court,  it 
was  not  even  suggested  that  the  right  of 
action  conferred  by  the  statute,  when  ap- 
plied to  cases  arising  out  of  marine  torts, 
in  any  way  infringed  upon  the  commer- 
cial power  of  congress.  Sherlock  v.  Ail- 
ing, 93  U.   S.  99,   104,  23  L.   Ed.  819. 

8.  Limitation  of  liability  of  shipowners 
— In  general. — The  Lottawanna,  21  Wail. 
oJS,  577,  22  L  Ed.  654;  !Moore  c'.  Ameri- 
can Transp  Co..  24  How.  1,  16  L.  Ed. 
674;  Lord  z'.  Steamship  Co.,  102  U.  S.  541. 
544.  26  L.  Ed.  224;  Lehigh  Vallev  R.  Co. 
V.  Pennsvlvania.  143  \J.  S.  192.  203.  36  L. 
Ed.  672  See  the  title  SHIPS  AXD 
SHIPPIXG. 

9.  Rights  and  duties  of  seamen. — The 
Lottawanna.  21  Wall.  .t.tS.  577.  22  L.  Ed. 
654.  See  the  title  SEAMEX.  See,  gen- 
erallv,  the  title  ADMIRALTY,  vol.  1,  p. 
119. 

10.  Punishment  of  offenses  against  com- 
merce and  navigation. — United  States  v. 
Coombs.   12   Pet.   72.  77,  78,  9  L.   Ed.   1004. 

11.  Offenses  committed  on  land. — 
United  States  :•.  Coombs.  12  Pet.  72,  77, 
78,   9   L.    Ed.   1004 

12.  Offenses  enumerated  in  act  of  1825 
— Stealing  from  stranded  vessel. — United 
States  :■.  Coombs.  12  Pet.  72.  77.  78.  9  L. 
Ed.  1004.  See  the  title  CRIMIXAL 
LAW.  vol.  5.  p.  91. 

13.  Power  of  states — In  general. — See 
ante,  "Exclusiveness  of  Power,"  II,  A, 
1,    b.    (2). 
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exercise  of  its  commercial  power  has  regulated  any  particular  subject  of  inter- 
state or  foreign  commerce,  its  action  amounts  to  a  declaration  that  the  states 
shall  not  exert  any  authority  over  the  same  subject  or  interfere  in  any  way  with 
such  leglislation.i'* 

(2)  Conflicting  State  and  Federal  Legislation. — A  state  cannot  regulate  com- 
.merce  with  foreign  nations  and  among  the  several  states  while  congress  is  reg-^ 
ulating  it,  and  a  state  statute  in  conflict  with  congressional  legislation  regulating 
such  commerce  must  fail  ;^^  and  this,  without  regard  to  the  source  of  power 
whence  the  state  legislature  derived  its  enactment,  and  although  it  may  have 
been  enacted  in  pursuance  of  a  power  not  surrendered  by  the  states  to  the  gen- 
eral government. i'^  This  necessarily  results  from  the  declaration  in  the  consti- 
tution that  the  constitution  and  the  laws  of  the  United  States  made  in  pursuance 
thereof,  shall  be  the  supreme  law  of  the  land.^'^  But  a  state  statute,  enacted  in 
•  execution  of  a  reserved  power  of  the  state,  is  not  to  be  regarded  as  inconsistent 
with  an  act  of  congress  passed  in  the  execution  of  a  clear  power  under  the  con- 
stitution, unless  the  repugnance  or  conflict  is  so  direct  and  positive  that  the 
two  acts  cannot  be  reconciled  or  stand  together.i^ 

c.  Where  Congress  Has  Not  Acted — (1)  In  General. — The  regulation  of  in- 
terstate and  foreign  commerce  may  consist  as  well  in  abstaining  from  prescrib- 
ing positive  rules  for  its  conduct  as  by  prescribing  such  rules,  and  it  cannot  be 


14.  Where  congress  has  acted — In  gen- 
eral.— See  ante,  "Efifect  of  Grant  of  Power 
to  Congress  Accompanied  by  Exercise  of 
Power,"  II,  A,   1,  b,   (2),   (a). 

15.  State  laws  conflicting  with  con- 
gressional legislation  void. — Gibbons  v. 
Ogden,  9  Wheat.  1,  210,  6  L-  Ed.  23; 
Sinnot  V.  Davenport,  22  How.  227,  243,  16 
L.  Ed.  243;  Reid  v.  Colorado,  187  U.  S.  137, 
146,  147,  47  L.  Ed.  108;  Pensacola  Tel.  Co. 
V.  Western  Union  Tel.  Co.,  96  U.  S.  1,  89, 
24  L.  Ed.  708;  Louisiana  v.  Texas,  176  U. 
S.  1,  21,  44  L.  Ed.  347;  County  of  Mobile 
V.  Kimball,  102  U.  S.  691,  699,  700,  26  L. 
Ed.  238;  In  re  Debs,  158  U.  S.  564,  39  L. 
Ed.  1092;  Missouri,  etc.,  R.  Co.  v.  Haber, 
169  U.  S.  613,  627,  42  L.  Ed.  878;  Northern 
Securities  Co.  v.  United  States,  193  U.  S. 
197,   347,    48    L.    Ed.    679. 

There  are  many  cases,  however,  where 
the  acknowledged  powers  of  a  state  may 
be  exerted  and  applied  in  such  a  manner 
as  to  affect  foreign  or  interstate  com- 
merce without  being  intended  to_  operate 
as  commercial  regulations.  If  their  opera- 
tion and  application  in  such  cases  regulate 
such  commerce,  so  as  to  conflict  with  the 
regulation  of  the  same  subject  by  con- 
gress, either  as  expressed  in  posnive  laws 
or  implied  from  the  absence  of  legislation, 
such  legislation  on  the  part  of  the  state, 
to  the  extent  of  that  conflict,  must  be  re- 
garded as  annulled.  Smith  v.  Alabama, 
124  U.  S.  465,  473,  31  L.  Ed.  508;  Pitts- 
burg, etc..  Coal  Co.  v.  Louisiana,  156  U. 
S.  590,  598,  39  L.   Ed.  544. 

No  state  can,  by  merely  creating  a  cor- 
poration, or  in  any  other  mode,  project 
its  authority  into  other  states,  and  across 
the  continent,  so  as  to  prevent  congress 
from  exerting  the  power  it  possessed  un- 
der the  constitution  over  interstate  and 
international  commerce,  or  so  as  to  ex- 
empt its  corporation  engaged  in  interstate 
■commerce    from    obedience    to     any     rule 


lawfully  established  by  congress  for  such 
commerce.  Northern  Securities  Co.  v. 
United  States,  193  U.  S.  197,  345,  48  L. 
Ed.  679. 

The  acts  of  New  York  giving  to  Liv- 
ingston and  Fulton  an  exclusive  right  to 
navigate  all  the  waters  within  its  jurisdic- 
tion, with  vessels  propelled  by  steam,  for 
a  certain  period,  being  in  collision  with 
the  laws  of  congress  regulating  the  coast- 
ing trade,  were,  therefore,  adjudged  to  be 
unconstitutional.  Gibbons  v.  Ogden,  9 
Wheat.  1,  6  L^  Ed.  23.  See,  also.  County 
of  Mobile  v.  Kimball,  102  U.  S.  691,  699. 
700,  26   L-   Ed.  238. 

16.  Source  of  power  in-imaterial. — Gib- 
bons V.  Ogden,  9  Wheat.  1,  210,  6  L.  Ed. 
23;  Sinnot  t'.  Davenport,  22  How.  227,  243, 
16  L.  Ed.  243;  Missouri,  etc.,  R.  Co.  v. 
Haber,  169  U.  S  613,  626,  42  L.  Ed.  878; 
Reid  V.  Colorado,  187  U.  S.  137,  47  L.  Ed. 
108:  In  re  Debs,  158  U.  S.  564,  39  L.  Ed. 
1092;  Kidd  v.  Pearson,  128  U.  S.  1,  17, 
32  L.  Ed.  346;  Northern  Securities  Co.  v. 
United  States,  193  U.  S.  197,  347,  48  L. 
Ed.  679;  Lake  Shore,  etc.,  R.  Co.  v.  Ohio, 
173  LT.  S.  285,  43  L-  Ed.  702;  Smith  v.  Ala- 
bama,  124  U.   S.  465,  473,  31   L.   Ed.   508. 

17.  Laws  of  United  States  made  in  pur- 
suance of  constitution  supreme. — United 
States  Const.,  Art.  6,  cl.  2;  Gibbons  v. 
Ogden,  9  Wheat.  1,  210,  211,  6  L.  Ed.  23; 
Sinnot  V.  Davenport,  22  How.  227,  242,  16 
L.  Ed.  243;  Missouri,  etc.,  R.  Co.  v.  Haber, 
169  U.  S.  613,  626.  42  L.  Ed.  878;  United 
States  V.  Knight  Co.,  156  U.  S.  1,  11,  39 
L.  Ed.  325;  Northern  Securities  Co.  v. 
United  States,  l'.)3  U.  S.  197,  349,  48  L. 
Ed.   679. 

18.  Conflict  must  be  irreconcilable. — 
Missouri,  etc.,  R.  Co.  v.  Haber,  169  U 
S.  613,  623,  42  L.  Ed.  878:  Sinnot  v.  Daven- 
port, 22  How.  227,  243,  16  L.  Ed.  243;  Reid 
V.  Colorado,  187  U.  S.  137,  148,  47  L.  Ed. 
103. 
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■said  that  the  power  of  congress  to  regulate  is  dormant  because  not  affirmatively 
-exercised. ^^  Therefore,  the  inaction  of  congress  with  respect  to  such  commerce 
is  equivalent  to  a  declaration  that  it  shall  remain  free  and  untrammeled  by  state 
regulations.20  It  is  for  congress  to  determine  when  its  full  power  shall  be 
brought  into  activity,  and  as  to  the  regulations  and  sanctions  which  shall  be  pro- 
vided.21 

(2)  Subjects  of  National  Iinportancc. — With  respect  to  the  subjects  of  com- 
merce which  are  national  in  their  character  and  admit  and  require  uniformity 

of  regulation,  it  has  been  seen  that  the  power  of  congress  is  exclusive,22  and 
its  nonaction  in  regard  to  such  subjects  is  to  be  taken  as  a  declaration  that  they 
shall  be  free  from  all  state  regulation  and  the  exercise  of  all  state  authority 
whatsoever. 23 

(3)  Subjects  of  Local  Concern  and  Local  Police  Regulations — (a)    In  Gen- 
eral.— It  has  been  seen  in  preceding  sections  of  this  title  that,  in  the  absence  of 

.any  action  by  congress,  state  legislation  merely  incidentally  and  remotely  affect- 
ing commerce,  may  be  enacted  for  the  regulation  and  control  of  subjects  of  local 
interest  or  concern  and  matters  coming  within  the  police  power  oi  the  state, 
such  legislation  not  being  regarded  as  a  regulation  of  commerce  within  the 
meaning  of  the  constitution.  It  has  also  been  seen  generally  to  what  extent 
such   state  authority  may  be  exerted   without  constituting  an   encroachment  on 


19.  Power  may  be  exercised  without 
legislation. — Smith  v.  Alabama,  124  U.  S. 
463,  473,  31  L.  Ed.  508;  Hall  ^'.  DeCuir,  95 
U.  S.  485,  490,  24  L.  Ed.  547;  Welton  V. 
Missouri,  91   U.  S.  275,  282,  23  L-   Ed.  347. 

"This  power  of  regulation  may  be  ex- 
''Crcised  without  legislation  as  well  as  with 
it.  By  refraining  from  action,  congress, 
in  effect,  adopts  as  its  own  regulations 
those  which  the  common  law  or  the  civil 
law,  where  that  prevail,  has  provided  for 
the  government  of  such  business,  and 
those  which  the  states,  in  the  regulation 
of  their  domestic  concerns,  have  estab- 
li-shed,  affecting  commerce,  but  not  regu- 
lating it  within  the  meaning  of  the  con- 
stitution. In  fact,  congressional  legisla- 
tion is  only  necessary  to  cure  defects  in 
existing  laws,  as  they  are  discovered,  and 
to  adapt  such  laws  to  new  developments 
of  trade."  Hall  v.  DeCuir,  95  U.  S.  485, 
490,   24   L.    Ed.    547. 

20.  Inaction  equivalent  to  declaration 
that  states  may  not  regulate. — Welton  v. 
Missouri,  91  U.  S.  275,  282,  23  L.  Ed.  347; 
Hall  V.  DeCuir,  95  U.  S.  485,  490,  24  L. 
Ed.  547;  Machine  Co.  v.  Gage,  100  U.  S. 
676.  678,  25  L.  Ed.  754;  Tiernan  v.  Rinker, 
102  U.  S.  123,  26  L.  Ed.  103;  United  States 
V.  Knight  Co.,  156  U.  S.  1,  11,  39  L.  Ed. 
325. 

21.  Determination  as  to  when  power 
shall  be  exercised. — Oilman  v.  Philadel- 
phia, 3  Wall.  713,  725,  18  L.  Ed.  96. 

22.  Subjects  of  national  importance — 
Power  of  congress  exclusive. — See  ante, 
"Exclusiveness  of  Power,"  II,  A,  1,  b,  (2). 

23.  Effect  of  nonaction  of  congress. — 
County  of  Mobile  v.  Kimball,  102  U.  S. 
«91.  697.  699,  26  L.  Ed.  238;  Escanaba  Co. 
V.  Chicago,  107  U.  S.  678,  687,  27  L.  Ed. 
442*  Transportation  Co.  v.  Parkersburg, 
106  U.  S.  691,  701.  27  L.  Ed.  584;  Walling 
^.  Michigan,  116  U.  S.  446,  455,  29  L.   Ed. 


691;  Welton  v.  Missouri,  91  U.  S.  275, 
282,  23  L.  Ed.  347;  Brown  v.  Houston,  114 
U.  S.  622,  631,  29  L.  Ed.  257;  Henderson 
V.  New  York  City,  92  U.  S.  259,  23  L-  Ed. 
543;  Smith  v.  Alabama,  124  U.  S.  465,  473, 
31  L.  Ed.  508;  In  re  Rahrer,  140  U.  S.  545, 
555,  35  L.  Ed.  572;  Robbins  v.  Shelby 
County  Taxing  District,  120  U.  S.  489,  30 
L.  Ed.  694;  Hall  v.  DeCuir,  95  U.  S.  485, 
490,  24  E.  Ed.  547;  Western  Union  Tel. 
Co.  V.  lames,  162  U.  S.  650,  655,  40  L.  Ed. 
1105;  Gloucester  Ferry  Co.  v.  Pennsyl- 
vania, 114  U.  S.  196,  29  L.  Ed.  158;  Ma- 
chine Co.  V.  Gage,  100  U.  S.  676,  678.  25 
L.  Ed.  754;  Tiernan  v.  Rinker,  102  U.  S. 
123,  127,  26  L.  Ed.  103;  Wabash,  etc.,  R. 
Co.  V.  Illinois,  118  U.  S.  557,  30  L.  Ed. 
244;  Webber  v.  Virginia,  103  U.  S.  344, 
26  L.  Ed.  565;  Philadelphia,  etc.,  Steam- 
ship Co.  V.  Pennsvlvania,  122  U.  S.  326, 
30  L.  Ed.  1200;  Western  Union  Tel.  Co. 
V.  Pendleton,  122  U.  S.  347,  30  L.  Ed.  1187; 
Bowman  v.  Chicago,  etc..  R.  Co.,  125  U. 
S.  465,  31  L.  Ed.  700;  Stoutenburgh  v. 
Hennick,  129  U.  S-  141,  32  L-  Ed.  637; 
Leisy  V.  Hardin,  135  U.  S.  100,  34  L.  Ed. 
128;  Crutcher  v.  Kentucky,  141  U.  S.  47, 
35  L.  Ed.  649;  Brennan  v.  Titusville,  153 
U.  S.  289,  38  L.  Ed.  719;  Covington,  etc., 
Bridge  Co.  v.  Kentucky,  154  U.  S.  204.  38 
L.  Ed.  962;  United  States  v.  Knight  Co., 
156  U.  S.  1,  39  L.  Ed.  325;  Hennington  v. 
Georgia,  163  U.  S.  299,  41  L.  Ed.  166; 
Railroad  Co.  v.  Husen,  95  U.  S.  465,  24 
L.  Ed.  527;  Case  of  State  Freight  Tax,  15 
Wall.  232,  21  L.  Ed.  146;  Pickard  v.  Pull- 
man Southern  Car  Co.,  117  U.  S.  34,  29 
L.  Ed.  785;  Western  Union  Tel.  Co.  v. 
Call  Pub.  Co.,  181  U.  S.  92,  100,  45  L.  Ed. 
76.1. 

This  doctrine  was  laid  down  by  Mr. 
Iiistice  lohnson  in  Gibbons  v.  Oeden,  9 
Wheat.  1.  6  L.  Ed.  23,  and  by  Mr.  Justice 
Grier  in  the  Passenger  Cases,  7  How.  283, 
12  L.  Ed.  702. 
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the  exclusive  power  of  congress. 2-*  Inaction  of  congress  upon  subjects  of  a  local 
nature  or  operation  unlike  its  inaction  upon  matters  affecting  all  the  states  and 
requiring  uniformity  of  regulation,  is  not  to  be  taken  as  a  declaration  that  noth- 
ing shall  be  done  with  respect  to  them,  but  is  rather  to  be  deemed  a  declaration 
that  for  the  time  being,  and  until  it  sees  fit  to  act,  they  may  be  regulated  by 
state  authority.''^'' 

(b)  Particular  Matters  Over  Which  State  Authority  May  Be  Exerted.— Tho: 
class  of  legislation  affecting  interstate  and  foreign  commerce,  which  the  states  may 
enact  in  the  absence  of  legislation  by  congress,  embraces  laws  for  the  regulation 
of  pilots  and  pilotage  ;~^'  for  policing  harbors  i^'^  for  the  improvement  of  navigable 
channels  ;28  for  the  establishment  and  regulation  of  highway,  roads  and  turn- 
pikes,^^  canals.^"^  railroads,^!  dams  and  bridges  across  navigable  waters  of  a  state,^^ 


24.  Subjects  of  local  concern  and  po- 
lice regulations — In  general. — See  ante, 
"Exclusiveness  of  Power,"  II,  A,  1,  b,  (2); 
"Validity  of  State  Legislation  Merely  Af- 
fecting Commerce,"  TI,  A,  1,  b,  (2),  (b), 
cr,    rbb). 

25.  Effect  of  inaction  of  congress  upon 
subjects  of  local  nature. — Conntv  of  Mo- 
bile V.  Kimball.  102  U.  S.  691,  699,  26  L. 
Ed.  238;  Escanaba  Co.  v.  Chicago,  107  U. 
S.  678,  687.  27  L.  Ed.  442;  Transportation 
Co.  V.  Parkersburg,  107  U.  S.  691,  703,  27 
L.    Ed.    584. 

26.  Pilots  and  pilotage. — Cooley  v. 
Board  of  Wardens.  12  How.  299,  13  L. 
Ed.  996;  Pound  v.  Turck,  9-5  U.  S.  459, 
462,  24  L.  Ed.  525;  Covington,  etc.,  Bridge 
Co  V.  Kentucky,  154  U.  S.  204,  211,  38  L. 
Ed.  962;  Western  Union  Tel.  Co.  v. 
Tames.  162  U.  S.  650,  655,  40  E.  Ed.  1105; 
Steamship  Co.  v.  Joliffe,  2  Wall.  450.  17 
L.  Ed.  805;  Ex  parte  McNiel,  13  Wall. 
236,  20  L.  Ed.  624;  Wilson  v.  McNamee, 
102  U.  S.  572,  26  L.  Ed.  234;  New  York 
City  V.  Miln,  11  Pet.  102,  9  L.  Ed.  648; 
County  of  Mobile  v.  Kimball.  102  U.  S. 
691,  697,  26  L.  Ed.  238;  Leloup  v.  Mobile, 
127  U.  S.  640,  648,  32  L.  Ed.  311;  Steam- 
ship Co.  V.  Portwardens,  6  Wall.  31,  18 
L.  Ed.  749;  Hall  v.  DeCuir.  95  U.  S.  485, 
488,  24  L.  Ed.  547;  Pittsburg,  etc..  Coal 
Co.  V.  Bates,  156  U.  S.  577,  587,  39  L.  Ed. 
538:  Crandall  v.  Nevada,  6  Wall.  35,  18 
L.  Ed.  745;  Brown  v.  Houston,  114  U.  S. 
622.  630,  29  E-  Ed.  257.  See  post,  "Pilot 
Pp^i'latinps."  II,  A,  2,  d,  (21).  See  the 
title  PILOTS. 

27.  Policing  harbors. — Covington,  etc.. 
Bridge  Co.  v.  Kentucky,  154  U.  S.  204.  211, 
38  L.  Ed.  962;  Western  Union  Tel.  Co. 
V.  Tnmes.  162  U.  S.  650.  655.  40  L.  Ed. 
1105;  Pittsburg,  etc.,  Coal  Co.  v.  Bates, 
156  U.  S.  577,  587,  39  L.  Ed.  538;  Brown 
V.  Houston,  114  U.  S.  622,  630,  29  L.  Ed. 
257. 

5>8.  Tmprovement  of  navigable  chan- 
nels.— Covino'ton,  etc..  Bridge  Co.  v.  Ken- 
tucky, 154  U.  S.  204,  211,  38  L.  Ed.  962; 
Western  Union  Tel.  Co.  v.  James.  162  U. 
S  650,  655.  40  L.  Ed.  1105;  County  of 
Mobile  V.  Kimball,  102  U.  S.  691,  26  L. 
Ed.  238;  Escanaba  Co.  7-.  Chicago,  107  U. 
S.  678,  27  L.  Ed.  442;  Huse  v.  Glover.  119 
U.  S.  543,  30  L.  Ed.  487.     See  post,  "Navi- 


gation and  Navigable  Waters,"  II,  A,  2. 
d,  (19).  See  the  title  NAVIGABLE 
WATERS. 

29.  Roads  and  turnpikes. —  Hall  v.  De- 
Cuir, 95  U.  S.  485.  488,  24  L.  Ed.  547; 
Pittsburg,  etc..  Coal  Co.  v.  Bates,  156  U. 
S.  577.  587,  39  L.  Ed.  538;  Brown  v.  Hous- 
ton, 114  U.  S.  622,  530,  29  L-  Ed.  257; 
Robbins  v.  Shelbv  County  Taxing  Dis- 
trict. 120  U.  S.  489,  493,  30  L.  Ed.  694; 
Bowman  v.  Chicago,  etc.,  R.  Co.,  125  \J. 
S.  46."),  497,  31  L.  Ed.  700.  See  the  title 
STREETS  AND  HIGHWAYS;  TURN- 
PIKES AND    TOLLROADS. 

30.  Canals. — Robbins  v.  Shelby  County 
Taxing  District,  120  U.  S.  489,  493,  30  L. 
Ed.  694;  Bowman  v.  Chicago,  etc.,  R. 
Co.,    125    U.    S.    465,    497,    31    L.    Ed.    700. 

31.  Railroads. — Robbins  v.  Shelby 
County  Taxing  District,  120  U  S.  489,  493. 
30  L.  Ed.  694:  Bowman  v.  Chicago,  etc., 
R.    Co.,   125   U.    S.    465,   497,   31    L.    Ed.    700. 

Charges  of  railroads. — A  state  may  en- 
act laws  for  the  regulation  of  charges  of 
railroads  situate  entirely  withm  the  state, 
even  though  those  engaged  in  commerce 
among  the  states  may  sometimes  use  the 
railroads  in  the  prosecution  of  their  busi- 
ness. Chicago,  etc.,  R.  Co.  v.  Iowa.  94  U. 
S.  155,  24  L.  Ed.  94;  Hall  v.  DeCuir,  95 
U.  S.  485.  487.  488.  24  L  Ed.  457.  See 
post,  "Railroads  and  Other  Carriers,"  IT, 
A,  2.  d,  (23V  See  the  title  CARRIERS, 
vol.    3,    p.    556. 

32.  Bridges  and  dams. — Case  of  State 
Ereight  Tax,  15  Wall.  232,  279,  280,  21  L. 
Ed.  146.  Covineton,  etc..  Bridge  Co.  v. 
Kentucky,  154  U.  S.  204,  211,  38  L.  Ed. 
962;  Western  Union  Tel.  Co.  v.  Tames, 
162  U.  S.  650,  655,  40  L.  Ed.  1105,  Willson 
V.  Blackbird  Creek  ^Tarsh  Co..  2  Pet.  245,7 
L.  Ed.  412;  Cardwell  v.  American  Bridge 
Co..  113  U.  S.  205.  28  L.  Ed.  959:  Pound 
V.  Turck,  95  V.  S.  459,  24  L.  Ed.  525j 
Bowman  v.  Chicaeo,  etc.,  R.  Co.,  125  U 
S.  465,  480,  31  L.  Ed.  700;  Hall  v.  DeCuir, 
95  U.  S.  485.  488,  24  L.  Ed.  547.  Ex  parte 
McNiel,  13  Wall.  236,  240,  20  L.  Ed.  624; 
Pittsburg,  etc..  Coal  Co.  v.  Bates,  156  U; 
S  577,  587.  39  L.  Ed.  538.  Wisconsin  v. 
Duluth.  96  U.  S.  379,  387,  24  L.  Ed.  668; 
Crandall  v.  Nevada,  6  Wall.  35,  18  L.  Ed. 
745;  Brown  7'.  Houston,  114  U.  S.  622.  630, 
29  L.   Ed.  257.     See  the  titles  BRIDGES, 
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ferries,^^  wharves,  piers  and  clocks, ^^  public  warehouses  and  elevators^^  and 
other  commercial  facilities  ;3«  laws  for  the  regulation  of  tolls  and  freights  ;^^ 
quarantine  laws,^^  and  inspection  laws  to  secure  the  due  quality  and  measure 
of  products  and  commodities;-''**  police  or  health  laws  ;*•*  including  laws  to 
regulate  or  restrict  the  sale  of  articles  deemed  injurious  to  the  health  or 
morals  of  the  community  ;4i  laws  imposing  taxes  upon  persons  residing  within 
the  state  or  belonging  to  its  population,  and  upon  avocations  and  employments 
pursued  therein,  not  directly  connected  with  foreign  or  interstate  commerce, 
or  with  some  other  employment  or  business  exercised  under  authority  of  the 
constitution   and    laws   of   the   United    States  ;^2   j^^s    imposing   taxes    upon   all 


vol.  3,  p.  516;  MILLS  AND  MILL- 
DAMS;  NAVIGABLE  WATERS; 
WATERS   AND   WATERCOURSES. 

33.  Ferries. — Covington,  etc.,  Bridge 
•Co.  V.  Kentucky,  1.54  U.  S.  204,  211,  38  h. 
Ed.  962;  Western  Union  Tel.  Co.  v.  James, 
162  U.  S.  650.  655,  40  L.  Ed.  1105;  Conway 
V.  Taylor,  1  Black  603,  17  L.  Ed.  191;  Hall 
V.  DeCuir,  95  U.  S.  485,  488,  24  L.  Ed.  547; 
Robbins  7'.  Shelby  County  Taxing  Dis- 
trict, 120  U.  S.  489,  493,  30  L.  Ed.  694; 
Bowman  v.  Chicago,  etc.,  R.  Co.,  125  U. 
S.  465,  497,  31  L.  Ed.  700.  See  post, 
"'Ferries."  II,  A,  2,  d,  (10).  See  the  title 
FERRIES,    vol.    6.    p.    274. 

34.  Wharves,  piers  and  docks. — West- 
ern Union  Tel.  Co.  v.  James.  162  U.  S. 
650,  655,  40  L-  Ed.  1105;  Covington,  etc., 
Bridge  Co.  v.  Kentucky,  154  U.  S.  204, 
211,  38  L.  Ed.  962;  Cannon  v.-Ntw  Or- 
leans, 20  Wall.  577,  22  L.  Ed.  417;  Packet 
Co.  V.  Keokuk.  95  U.  S.  80,  24  L.  Ed.  377; 
Packet  Co.  v.  St.  Louis,  100  U.  S.  423,  23 
L.  Ed.  688;  Packet  Co.  v.  Catlettsburg, 
105  U.  S.  559.  26  L.  Ed.  1169;  Transporta- 
tion Co.  V.  Parkersburg,  107  Va.  691,  27 
L.  Ed.  584;  Ouachita  Pncket  Co.  v.  Aiken, 
121  U.  S.  444,  30  L.  Ed.  976;  Leioup  v. 
Mobile,  127  U.  S.  640.  648,  32  L.  Ed.  311; 
Pittsburg,  etc.,  Coal  Co.  v.  Bates,  156  U. 
S.  577,  587,  39  L.  Ed.  538;  Brown  v.  Hous- 
ton, 114  U.  S.  622,  630,  29  L.  Ed.  257;  Rob- 
bins  V.  Shelby  County  Taxing  District, 
120  U.  S.  489,  493,  30  L.  Ed.  694;  Bowman 
V.  Chicago,  etc.,  R.  Co.,  125  U.  S.  465,  497, 
31  L.  Ed.  700.  See  post,  "Wharves  and 
Wharfaee."  II.  A,  2.  d,  (28V  See  the 
title  WHARVES  AND  WEIARFIN- 
CERS. 

35.  Warehouses  ?nd  elevators. — Cargill 
Co.  7'.  INIinnesota,  180  U.  S-  452,  470,  45 
L.    Ed.    619. 

A  state  may  enact  laws  for  the  regula- 
tion of  charges  of  public  warehouses  and 
■elevators  even  though  those  engaged  in 
interstate  commerce  may  sometimes  use 
the  warehouses  or  elevators  in  the  prose- 
cution of  their  business.  Munn  v.  Illi- 
nois, 94  U.  S.  113,  135,  24  L.  Ed.  77;  Hall 
^.  DeCuir.  95  U.  S.  485,  487.  24  L.  Ed.  547; 
Budd  V.  New  York.  143  U.  S.  517,  36  L. 
Ed.  247;  Brass  v.  Stoeser.  153  U.  S.  391, 
3S  L.  Ed.  757.  See  post,  "Warehouses  and 
Elevators."  TI.  A,  2,  d.  (27V  See  the  title 
WAREHOUSES  AND  WAREHOUSE- 
MEN. 


SQ.  Other  commercial  facilities. — Rob- 
bins  V.  Shelby  County  Taxing  District, 
120  U.  S.  489,  493,  30  L.  Ed.  694;  Bow- 
man V.  Chicago,  etc.,  R.  Co.,  125  U.  S. 
465,    497,   31    L.    Ed.    700. 

37.  Tolls  and  freights  generally. — 
Brown  v.  Houston,  114  U.  S.  622,  630,  29 
L.  Ed.  257;  Pittsburg,  etc..  Coal  Co.  v. 
Bates.  156  U.  S.  577,  587,  39  L.  Ed.  538. 

38.  Quarantine  laws. — Covington,  etc., 
Bridge  Co.  ?-.  Kentucky,  154  U.  S.  204,  211, 
38  L.  Ed.  962;  Western  Union  Tel.  Co. 
V.  James,  162  U.  S.  650,  655,  40  L.  Ed. 
1105;  Gibbons  v.  Ogden,  9  Wheat.  1,  6 
L.  Ed.  23;  Morgan's  Steamship  Co.  v. 
Louisiana  Board  of  Health,  118  U.  S.  455, 
30  L.  Ed.  237;  I,ouisiana  v.  Texas,  170  U. 
S.  1,  21,  44  I,.  Ed.  347.  See  post,  "Quaran- 
tine Laws,"  II,  A,  2,  d,  (23).  See  the  title 
QUARANTINE. 

39.  Inspection  laws. — Covington,  etc., 
Bridge  Co.  v.  Kentucky,  154  U.  S.  204.  211, 
38  L.  Ed.  962;  Western  Union  Tel.  Co.  v. 
lames,  162  U.  S.  650,  655,  40  L.  Ed.  1105; 
Gibbons  v.  Ogden,  9  Wheat.  1,  6  L.  Ed. 
23;  Turner  v.  Maryland,  107  U.  S.  38,  27 
L.  Ed.  370;  New  York  City  v.  Miln,  11 
Pet.  102,  9  L.  Ed.  648;  Hall  v.  DeCuir,  95 
U.  S.  485,  488,  24  L.  Ed.  547;  Robbins  v. 
Shelby  County  Taxing  District,  120  U.  S. 
489,  493,  30  L.  Ed.  694;  Bowman  v.  Chi- 
cago, etc.,  R.  Co.,  125  U.  S.  465.  497.  31 
L.  Ed.  700.  See  the  title  INSPECTION 
LAWS,   ante,  p.  16. 

40.  Police  or  health  laws. — Case  of 
State  Freight  Tax,  15  Wall.  232,  278,  2S0, 
21  L.  Ed.  14G;  Bowman  v.  Chicago,  etc., 
R.  Co.,  125  U.  S.  465.  480,  31  L.  Ed.  700; 
Hall  7'.  DeCuir,  95  U.  S.  485,  488,  24  L. 
Ed.  547.  See  post,  "Police  Regulations," 
11,  A,  2,  c,  (3),  (c).  See  the  title 
HEALTH,  vol.    6,   p.   681. 

41.  Laws  regulating  or  restricting:  sale 
of  injurious  articles.— Robbins  v.  Shelby 
County  Taxing  District,  120  U.  S.  489,  493, 
30  L.  Ed.  694;  Bowman  7K  Chicago,  etc., 
R.    Co.,    125  U.   S.   465,  497,  31  L.   Ed.  700. 

42.  Taxation,  persons,  avocations  and 
employments  within  slate. — Robbins  v. 
Shelbv  County  Taxing  District,  120  U.  S. 
489,  493,  30  L.  Ed.  694;  Bowman  v.  Chi- 
cago, etc.,  R.  Co.,  125  U.  S.  465,  497,  31 
L.    Ed.   700. 

"Cut    in    making    such    internal    regula- 
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property  within  the  state  mingled  with  and  forming  part  of  the  great  mass  of 
property  therein/^  and  laws  taxnig  the  properly  oi  tnose  engaged  in  intcrstaie- 
and  foreign  commerce,  located  within  tae  state,  tlie  same  as  die  property  oc 
other  citizens  is  taxed;'*'*  and  laws  of  a  kindred  naiure,  not  strictly  commercial 
regulations.'*^ 

(c)  Police  Regulations*^ — aa.  Police  Power  of  States  Not  Surrendered  by 
Grant  of  Coniinercial  Pouter  to  Congress. — The  police  power  of  the  states  was 
not  surrendered  when  the  constitution  conferred  upon  congress  the  general 
power  to  regulate  commerce  with  foreign  nations  and  among  the  several  states.'*^ 
With  respect  to  the  relation  of  the  police  powers  of  the  state  to  the  powers 
granted  to  congress  by  the  constitution  over  foreign  and  interstate  con:merce,  it 
has  been  said  that  the  only  way  in  wdiich  such  connnerce  can  be  legitimately  af- 
fected by  state  laws,  is  when,  by  virtue  of  its  police  power,  and  its  jurisdiction 
over  persons  and  property  within  its  limits,  a  state  provides  for  the  security  ot 
the  hves,  limbs,  health,  and  comfort  of  persons,  and  the  protection  of  property;. 


tions,  a  state  cannot  impose  taxes  upon 
persons  passing  through  the  state,  or 
coming  into  it  merely  for  a  temporary 
purpose,  especially  if  connected  with  in- 
terstate or  foreign  commerce;  nor  can  it 
impose  such  taxes  upon  property  im- 
ported into  the  state  from  abroad  or  from 
another  state,  and  not  yet  become  a  part 
of  the  common  mass  of  property  therein; 
and  no  discrimination  can  be  made  by  any 
such  regulations  adversely  to  the  persons 
or  property  of  other  states;  and  no  regu- 
lations can  be  made  directly  affecting  in- 
terstate commerce.  Any  taxation  or 
regulation  of  the  latter  character  would 
be  an  unauthorized  interference  with  tlie 
power  given  to  congress  over  the  subject." 
Robbins  v.  Shelby  County  Taxing  Dis- 
trict, ]20  U.  S.  489,  493,  30  L.  Ed.  G94; 
Bowman  v.  Chicago,  etc.,  R.  Co.,  125  U. 
S.  4G5.  497,  31  L.  Ed.  700.  See,  generally, 
the   title   TAXATION. 

"43.  All  property  mingled  with  mass  of 
property  within  state. — Robliins  v.  Shelby 
County  Taxing  District,  120  U.  S.  489, 
493,  30  L.  Ed.  694;  Bowman  v.  Chicago, 
etc.,  R.  Co.,  125  U.  S.  465,  497,  31  L.  Ed. 
700. 

44.  Taxation  of  property  used  in  inter- 
stote  and  foreign  commerce  the  same  as 
other  property. — Leloup  v.  Mobile,  127  U. 
S.   6!0,  648,   32   L.    Ed.   311. 

45.  Laws  not  strictly  commercial  regu- 
lations.— Case  of  State  Freight  Tax,  15 
Wall.  232,  279,  21  L.  Ed.  146;  Bowman  v. 
Chicago,  etc.,  R.  Co.,  125  U.  S.  465,  480, 
31  L.   Ed.   700. 

46.  See,  generally,  the  title  POLICE 
POWER. 

47.  Police  power  of  states  not  surren- 
dered to  congress. — Patterson  v.  Ken- 
tucky, 97  U.  S.  501,  505,  24  L.  Ed._  1115; 
01o"cester  Ferrv  Co.  7'.  Pennsylvania,  114 
U.  S.  196,  215,  29  L.  Ed.  158;  Railroad  Co. 
V.  Husen,  95  U.  S.  465,  470,  471,  24  L.  Ed. 
527;  Lake  Shore,  etc.,  R.  Co.  v.  Ohio,  173 
U.  S.  285.  291,  43  L.  Ed.  702;  New  York 
Citv  V.  Miln,  11  Pet.  102,  9  L.  Ed.  618; 
Smith  V.  Alabama,  124  U.  S.  465,  31  L.  Ed. 
508;  Pittsburg,  etc..  Coal  Co.  v.  Louisiana, 
156  U.  S.  590,  598,  39  L.  Ed.  544;   Gibbons 


V.  Ogdcn,  9  Wheat.  1,  6  L.  Ed.  23;  License 
Cases,  5  How.  504,  12  L.  Ed.  256;  Oilman. 
V.  Philadelphia,  3  Wall.  713,  18  L-  Ed.  96; 
Henderson  v.  New  York  City,  93  U.  S. 
259,  23  L.  Ed.  543;  Beer  Co.  v.  Massa- 
chusetts, 97  U.  S.  25,  24  L.  Ed.  989;  Sinnot 
V.  Davenport,  22  How.  227,  242,  16  L.  Ed. 
24o 

"In  the  American  Constitutional  Sys- 
tem," says  Mr.  Cooley,  "the  power  to  es- 
tablish the  ordinary  regulations  of  police 
has  been  left  with  the  individual  states, 
and  cannot  be  assumed  by  the  national 
government."  Cooley,  Const.  Lim.  574. 
Patterson  v.  Kentucky,  97  U.  S.  501,  503„ 
24   L.   Ed.   1115. 

It  cannot  be  denied  that  the  power  of  a 
stale  to  protect  the  lives,  health,  and 
property  of  its  citizens,  and  to  preserve 
good  order  and  the  public  morals,  "the 
power  to  govern  men  and  things  within 
the  limits  of  its  dominion,"  is  a  power 
originally  and  always  belonging  to  the 
states,  not  surrendered  by  them  to  the 
general  government,  nor  directly  re- 
strained by  the  constitution  of  the  United 
States,  and  essentially  exclusive.  United 
States  V.  Knight  Co.,  156  U.  S.  1,  11,  33' 
L.   Ed.   325. 

"It  is  equally  well  settled  that  a  state- 
or  a  territory,  for  the  same  reasons,  in 
the  exercise  of  the  police  power,  may 
make  rules  and  regulations  not  conflicting 
with  the  legislation  of  congress  upon  the 
same  subject,  and  not  amounting  to  regu- 
lations of  interstate  commerce.  It  will 
only  be  necessary  to  refer  to  a  few  of  the 
many  cases  decided  in  this  court  holding 
valid  enactments  of  legislatures  having  for 
their  object  the  protection,  welfare  and 
safety  of  the  people,  although  such  laws 
may  have  an  effect  upon  interstate  com- 
merce. Missouri,  etc.,  R.  Co.  v.  Haber,. 
169  U.  S.  613,  635.  42  L.  Ed.  878;  Chicago, 
etc.,  R.  Co.  V.  Solan.  169  U.  S.  133,  42  L. 
Ed.  688;  Pennsylvania  R.  Co.  v.  Hughes,. 
101  U.  S.  477,  48  L.  Ed.  268.  The  prin- 
ciple decided  in  these  cases  is  that  a  state 
the  safety  and  welfare  of  its  people,  and 
that  this  right  is  not  taken  from  it  be- 
or  territory  has  the  right  to  legislate  for 
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or  when  it  does  those  things  which  may  otherwise  incidentally  aficct  com- 
merced*^ 

bb.    General  Nature  of  Police  Power. — See  the  title  Police;  Power. 

cc.  Police  Power  as  Limited  by  Commercial  Power  of  Congress. — In  Gen- 
eral.— Whatever  may  be  the  nature  and  extent  of  the  police  power  of  a  state, 
it  cannot  be  exerted  over  a  subject  confided  exclusively  to  congress  by  the  fed- 
eral constitution,  and  therefore  it  cannot  be  so  exercised  as  to  constitute  a  reg- 
ulation of  interstate  or  foreign  commerce. ^^ 

Eegulations  Incidentally  Affecting  Commerce.— Many  acts  passed  under 
the  police  power  of  a  state  with  reference  to  local  needs  may  incidentally  affect 
interstate  and  foreign  commerce  and  persons  engaged  therein,  without  amount- 
ing to  a  regulation  of  it  within  the  meaning  of  the  constitution,^"  and  it  is  some- 


cause  of  the  exclusive  right  of  congress 
to  regulate  interstate  commerce,  except 
in  cases  where  the  attempted  exercise  of 
authority  by  the  legislature  is  in  conflict 
with  an  act  of  congress,  or  is  an  attempt 
to  regulate  interstate  commerce."  Mc- 
Lean &  Co.  V.  Denver,  etc.,  R.  Co.,  203  U. 
S.  38,  50,  51  L.   Ed.  78. 

48.  Relation  of  police  power  to  com- 
mercial power. — Robbins  v.  Shelby  County 
Taxing  District,  120  U.  S.  489,  493,  30  L- 
Ed.  694;  Bowman  v.  Chicago,  etc.,  R.  Co., 
125    U.    S.    465,   497,   31    L.    Ed.   700. 

49.  Limitations  of  police  power — In 
general. — Railroad  Co.  v.  Husen,  95  TT.  S. 
465,  471,  472,  24  L.  Ed.  527;  Brennan  v. 
Titusville,  153  U.  S.  289,  299,  301,  38  L. 
Ed.  719;  New  Orleans  Gas  Co.  v.  Louisi- 
ana, Light  Co.,  115  U.  S.  650,  661,  29  L.  Ed. 
516;  Henderson  z;.  New  York  City,  92  U.  S. 
259,  23  L.  Ed.  543;  Western  Union  Tel. 
Co.  V.  James,  162  U.  S.  650,  662,  40  L.  Ed. 
1105;  Reid  v.  Colorado,  187  U.  S.  137,  151, 
47  L.  Ed.  108;  Central  of  Georgia  R.  Co. 
V.  Murphey,  196  U.  S.  194,  206,  49  L-  Ed. 
444. 

However  extensive  the  power  may  be,  it 
cannot  encroach  upon  the  powers  of  the 
federal  government  in  regard  to  rights 
granted  or  secured  by  the  federal  consti- 
tution. Western  Union  Tel.  Co.  v.  James, 
162  U.  S.  650,  653,  40  L.  Ed.  1105;  Lake 
Shore,  etc.,  R.  Co.  v.  Ohio,  173  U.  S.  285, 
297,  43  L.  Ed.  702;  Brennan  v.  Titus- 
ville, 153  U.  S.  289,  299,  300,  3S  L.  Ed.  719; 
New  Orleans  Gas  Co.  Z'.  Louisiana  Light 
Co.,  115  U.  S.  650,  661,  29  L.  Ed.  516; 
Gulf,  etc.,  R.  Co.  7J.  Heflev,  I'S  U.  S.  98, 
39  L.  Ed.  910;  Walling  v.  Michigan,  116  U. 
S.   446,   460,  29   L.    Ed.   691. 

A  subject  matter  which  has  been  con- 
fided exclusively  to  congress  by  the  con- 
stitution is  not  within  the  jurisdiction  of 
the  police  poM^er  of  the  state  unless 
placed  there  by  congressional  action. 
Brennan  v.  Titusville,  153  U.  S.  289,  300, 
301,  38  L.  Ed.  719;  Leisy  v.  Hardin,  135 
U.  S.  ]00,  108,  34  L.  Ed.  128. 

Tn  the  case  of  Crutcher  v.  Kentucky, 
141  U.  S.  47,  59,  35  L.  Ed.  649,  the  court 
said:  "But  it  does  not  follow  that 
everything  which  the  legislature  of  a 
state  may  deem  essential  for  t^ie 
pood  order  of  society  and  the  well- 
being  of  its  citizens  can  be  set  up  against 


the  exclusive  power  of  congress  to  regu- 
late the  operations  of  foreign  and  inter- 
state commerce."  Brennan  v.  Titusville, 
153    U.    S.    289,   301,   38   L-    Ed.   719. 

The  power  to  regulate  the  relative  rights 
and  duties  of  all  persons  and  corporations 
within  the  limits  of  the  state  cannot  ex- 
tend so  far  as  to  thereby  regulate  inter- 
state commerce.  The  police  power  of  the 
state  does  not  give  it  the  right  to  violate 
any  provision  of  the  federal  constitution. 
Central  of  Georgia  R.  Co.  v.  Murphey, 
196    U.    S.    194,   206,   49    L.    Ed.    444. 

"Illustrations  of  interference  with  the 
rightful  authority  of  the  general  govern- 
ment by  state  legislation  which  was  de- 
fended upon  the  ground  that  it  was  en- 
acted under  the  police  power,  are  found 
in  cases  where  enactments  concerning  the 
introduction  of  foreign  paupers,  convicts,, 
and  diseased  persons,  were  held  to  be  un- 
constitutional, as  conflicting,  by  their 
necessary  operation  and  effect,  with  the 
paramount  authority  of  congress  to  regu- 
late commerce  with  foreign  nations,  and 
among  the  several  states."  Henderson  v. 
New  York  City,  92  U.  S.  259,  23  L.  Ed. 
543;  New  Orleans  Gas  Co.  v.  L©uisiyna 
Light  Co.,  115  U.  S.  650,  661,  29  L.  Ed. 
516;  Brennan  v.  Titusville,  153  U.  S.  289,. 
299,  38   L.    Ed.  719. 

50.  Police  regulations  affecting  com- 
merce without  amounting  to  a  regulation 
of  it. — Railroad  Co.  v.  Husen,  95  U.  S.  465, 
472,  24  L.  Ed.  527;  Hennington  v.  Georgia, 
163  U.  S.  299,  317,  318,  41  L.  Ed.  166; 
Lake  Shore,  etc.,  R.  Co.  v.  Ohio,  173  U. 
S.  285,  298,  299,  43  L-  Ed.  702;  Western 
Union  Tel.  Co.  v.  James,  162  U.  S.  6r.n, 
655,  40  L.  Ed.  1105;  Sherlock  v.  Ailing,  93 
U.  S.  99,  23  L.  Ed.  819;  County  of  Mobile 
V.  Kimball,  102  U.  S.  691,  26  L.  Ed.  238; 
Smith  V.  Alabama,  124  U.  S.  465,  31  h. 
Ed.  508;  Kidd  v.  Pearson,  128  U.  S.  1,  a:?,. 
32  L.  Ed.  346;  Pennsylvania  R.  Co.  v. 
Hughes,  191  U.  S.  477,  48  L.  Ed.  268;  The- 
Winnebago,  205  U.  S.  354,  363,  51  L.  Ed. 
836;  Grossman  v.  Lurman,  192  U.  S.  188. 
197,  48  L.  Ed.  401;  Pittsburg,  etc..  Coal 
Co.  V.  Louisiana,  156  U.  S.  90,  598,  39  L. 
Ed.    544. 

"We  have  had  repeated  occasion  to  hold, 
where  state  legislation  has  been  attacked 
as  violative  either  of  the  power  of  con- 
gress over  interstate  commerce,  or  of  the 
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times  difficult  to  distinguish  between  that  which  merely  affects  or  influences  and 
that  which  regulates  or  furnishes  a  rule  for  conduct,  and  to  determine  how 
far  an  act  held  to  be  a  police  regulation,  which  does  in  fact  affect  commerce, 
can  be  sustained.^^  But  it  may  be  said  generally  that  legislative  enactments  of 
the  states  passed  under  their  admitted  police  powers  only  to  protect  the  public 
safety,  the  public  health  or  the  public  morals,  and  having  a  real,  substantial  re- 
lation to  the  public  ends  intended  to  be  accomplished  thereby,  though  more  or 
less  aft'ecting  interstate  or  foreign  commerce,  are  not  to  be  deemed  absolutely 
forbidden  because  of  the  mere  grant  of  the  commercial  power  to  congress,  but 
ere  to  be  regarded  as  only  incidentally  affecting  such  commerce  and  valid  until 
superseded  by  legislation  of  congress  on  the  same  subject.52 


fovirteentli  amendment  to  the  constitu- 
tion, that,  if  the  action  of  the  state  legis- 
lature were  a  bona  fide  exercise  .of  its 
police  power,  and  dictated  by  a  genuine 
regard  for  the  preservation  of  the  public 
liealth  or  safety,  such  legislation  would  be 
respected,  though  it  might  interfere  in- 
directly with  interstate  commerce."  Aus- 
tin V.  Tennessee,  179  U.  S.  343,  349,  45  L. 
Ed.  224. 

It  is  said  in  Smith  v.  Alabama,  124  U. 
S.  465,  473,  31  L-  Ed.  508:  "There  are 
many  cases,  however,  where  the  acknov.l- 
edged  powers  of  a  state  may  be  exerted 
and  applied  in  such  a  manner  as  to  affect 
foreign  or  interstate  commerce  without 
Tseing  intended  to  operate  as  commercial 
regulations."  Anderson  v.  United  States, 
171  U.  S.  604,  616.  43  L.  Kd.  300; 
Pittsburg,  etc.,  Coal  Co.  v.  Louisiana,  156 
U.    S.    590,   598,   39   L.    Ed.    544. 

In  Smith  v.  Alabama,  124  U.  S.  465,  31 
E.  Ed.  508,  the  court  held,  a  statute  of 
Alabama,  which  required  locomotive  en- 
gineers to  pass  a  satisfactory  examination 
resigned  to  test  their  competency  for  the 
clrties  which  their  employment  devolved 
upon  them,  and  to  pay  a  reasonable  price 
for  the  privilege  of  taking  the  examina- 
tion, to  be  valid  as  a  reasonable  exercise 
of  its  police  power.  See,  also,  in  this 
■connection,  Nashville,  etc.,  R.  Co.  v.  Ala- 
bama, 12S  U.   S.  96.  32  L.  Ed.  332. 

51.  Difficult  to  distinguish  between  that 
which  merely  affects  and  that  which  regu- 
lates.—Railroad  Co.  V.  Husen,  95  U.  S. 
4G5  472,  24  L.  Ed.  527;  Brennan  v.  Titus- 
ville,   153   U.    S.   289,   302,   38   L.    Ed.   719. 

"Sometimes,  indeed,  as  remarked  by 
"Mr.  Cooley,  the  line  of  distinction  between 
•what  constitutes  an  interference  with  com- 
merce and  what  is  a  legitimate  police 
regulation  is  exceedingly  dim  and 
shadowy,  and  he  adds:  'It  is  not  doubted 
that  congress  has  the  power  to  go  beyond 
the  general  regulations  of  commerce 
which  it  is  accustomed  to  establish,  and 
to  descend  to  the  most  minute  directions 
if  it  shall  be  deemed  advisable,  and  that 
to  whatever  extent  ground  shall  be  cov- 
•ered  by  l''Ose  directions,  the  exercise  of 
€tate  power  is  excluded.'  "  Cooley  Const. 
Lim.  732.  Gloucester  Ferry  Co.  v.  Penn- 
sylvania, 114  U.  S.  190.  215,  29  L.  Ed.  158. 
52.  When  state  regulations  valid  in  ab- 
sence  of   congressional   legislation. — Lake 


Shore,  etc.,  R.  Co.  v.  Ohio,  173  U.  S.  28.), 

298,  299,  43  L.  Ed.  702;  Lake  Shore,  etc., 
R.  Co.  V.  Smith,  173  U.  S.  684,  C89,  43  L. 
Ed.  858.  See,  also,  Cooley  v.  Board  of 
Wardens'  12  How.  209,  320,  13  L-  Ed.  990; 
Sherlock  v.  Ailing,  93  U.  S.  99,  104.  23  L. 
Ed.  819;  Morgan's  Steamship  Co.  v. 
Louisiana  Board  of  Health,  118  U.  S.  455. 
463,  30  L.  Ed.  237;  Smith  v.  Alabama,  124 
U.  S.  465,  31  L.  Ed.  508;  Nashville,  etc.,  R. 
Co.  V.  Alabama,  128  U.  S.  96,  100,  32  L. 
Ed.  352;  Hennington  v.  Georgia,- 163  U.  S. 

299,  303,  308,  317,  41  L.  Ed.  166;  ]\Iissouri, 
etc..  R.  Co.  V.  Haber,  169  U.  S.  613.  626, 
42  L.  Ed.  878;  New  York,  etc.,  R.  Co.  v. 
New  York,  165  U.  S.  628,  631,  632,  41  L. 
Ed.  853;  Brennan  v.  Titusville,  153  U.  S. 
289,  302,  38  L.  Ed.  719;  Patterson  v.  Ken- 
tucky, 97  U.   S.   501,  506,  24  L.   Ed.   1115. 

While  it  is  vitally  important  that  com- 
merce between  the  states  should  be  un- 
embarrassed by  vexatious  state  regula- 
tions regarding  it,  yet  on  the  other  hand 
there  are  many  occasions  where  the  police 
power  of  the  state  can  be  properly  exer- 
cised to  insure  a  faithful  and  prompt  per- 
formance of  duty  within  the  limits  of  the 
state  upon  the  part  of  those  v/ho  are  en- 
gaged in  interstate  commerce,  in  the 
absence  of  any  legislation  by  congress  on 
the  subject.  Western  Union  Tel.  Co.  v. 
James,  162  U.  S-  650,  662,  40  L.   Ed.  1105. 

It  is  well  settled  that  the  state  may  in 
the  absence  of  action  by  congress,  make 
valid  enactments  in  the  exercise  of  its  leg- 
islative power  to  promote  the  welfare  and 
convenience  of  its  citizens,  although  in 
their  operation  they  may  have  an  effect 
upon  interstate  traffic.  Pennsylvania  R. 
Co.  V.  Hughes,  191  U.  S.  477,  488,  48  L. 
Ed.   268. 

It  was  said  by  the  federal  supreme 
court  in  Mugler  v.  Kansas,  123  U.  S.  623, 
661,  31  L.  Ed.  205:  "If,  therefore,  a  stat- 
ute purporting  to  have  been  enacted  to 
protect  the  public  health,  the  public 
morals  or  the  public  safety  has  no  real  or 
substantial  relation  to  those  objects,  or  is 
a  palpable  invasion  of  rights  secured  by 
the  fundamental  law,  it  is  the  duty  of  the 
courts  to  so  adjudge,  and  thereby  to  give 
effect  to  the  constitution."  Austin  v. 
Tennessee,  179  U.  S.  343,  344,  45  L.  Ed. 
224;  Minnesota  v.  Barber,  136  U.  S.  313, 
34  L.  Ed.  455:  Hennington  v.  Georgia, 
163  U.  S.  299,  303,  41  L.  Ed.  166;  Scott  v. 
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Xeg"islation  which  is  a  mere  aid  to  commerce  may  be  enacted  by  a  state, 
although  at  the  same  time  it  may  incidentally  attect  commerce  itself,^^  ^^j  there 
are  many  occasions  where  the  police  power  of  the  state  can  be  properly  exer- 
cised to  insure  a  faithful  and  prompt  performance  of  duty  within  the  state  upon 
the  part  of  those  engaged  in  interstate  commerce,  in  the  absence  of  any  legis- 
lation by  congress  on  the  subject.^-*  A  state  may  in  the  exercise  of  its  police 
power  enact  appropriate  legislation  to  provide  for  the  public  convenience,  al- 
though such  legislation  may  have  reference  to  matters  more  or  less  connected 
with  interstate  commerce.^-^  The  police  power  of  a  state  justifies  the  adoption 
of  precautionary  measures  against  social  evils,  and  reasonable  legislation  look- 
ing to  this  end  is  valid  though  it  may  afitect  interstate  commerce,  in  the  ab- 
sence of  congressional  legislation  covering  the  same  subject.^^  Under  it  a  state 
may  legislate  to  prevent  the  spread  of  crime  or  pauperism,  or  disturbance  of  the 
peace.^'^  It  may  exclude  from  its  limits  convicts,  paupers,  idiots,  and  lunatics, 
and  persons  likely  to  become  a  public  charge,^^  as  well  as  persons  afflicted  by 
contagious  or  infectious  diseases.^^  The  same  principle  would  justify  the  ex- 
clusion of  property  dangerous  to  the  property  of  citizens  of  the  state ;  for  ex- 
ample, animals  having  contagious  or  infectious  diseases.*^"^  All  these  exertions 
of  power  are  in  immediate  connection  with  the  protection  of  persons  and  prop- 
erty against  noxious  acts  of  other  persons,  or  such  a  use  of  property  as  is  in- 
jurious to  the  property  of  others.     They  are  self-defensive.^^     A  state  has  power 


Donald,  165  U.   S.   58,  91,  41   L.   Ed.   632. 

53.  Legislation  in  aid  of  commerce. — • 
Western  Union  Tel.  Co.  v.  James,  162  U. 
S.  650,  656,  40  L.  Ed.  1105;  County  of  Mo- 
bile V.  Kimball,  102  U.  S.  691,  26  L.  Ed. 
23  S. 

54.  Legislation  to  insure  performance 
of  duty. — Western  Union  Tel.  Co.  v. 
James,   162   U.  S.   650.   662,  40   L.   Ed.   1105. 

55.  Public  convenience. — Lake  Shore, 
■etc.,  R.  Co.  v.  Ohio,  173  U.  S.  285,  300,  43 
L.  Ed.  702,  709;  Pennsylvania  R.  Co.  v. 
Hughes,  191  U.   S.  477,  488,  48  L.  Ed.  268. 

The  right  to  enact  such  legislation  is 
subject,  of  course,  to  the  condition  that  it 
be  not  inconsistent  with  the  national  con- 
stitution, nor  with  any  act  of  congress 
passed  in  pursuance  of  that  instrument, 
nor  in  derogation  of  any  right  granted  or 
secured  by  it.  Lake  Shore,  etc.,  R.  Co.  v. 
Ohio,  173  U.  S.  285,  43  L.  Ed.  702. 

The  power  of  the  state  by  appropriate 
legislation  to  provide  for  the  public  con- 
venience stands  upon  the  same  ground 
precisely  as  its  power  by  appropriate 
legislation  to  protect  the  public  health, 
the  public  morals  or  the  public  safety. 
Whether  legislation  of  either  kind  is  in- 
consistent with  any  power  granted  to  the 
general  government  is  to  be  determined  by 
the  same  rules.  Lake  Shore,  etc.,  R.  Co. 
%'.  Ohio,  173  U.  S.  285.  300,  43  L.  Ed.  702, 
709. 

The  cases  of  Oilman  v.  Philadelphia,  3 
W^all.  713,  729.  18  L-  Ed.  96;  Pound  v. 
Turck,  95  U.  S.  459.  464.  24  L  Ed.  525; 
Escanaba  Co.  v.  Chicago,  107  U.  S.  678, 
683,  27  L.  Ed.  442;  Cardwell  v.  American 
Bridge  Co.,  113  U.  S.  205,  208,  28  L.  Ed. 
■959;  Western  Union  Tel.  Co.  v.  James, 
162  U.  S.  650,  655,  662,  40  L  Ed.  1105,  and 
Richmond,   etc.,   R.    Co.  v.   Patterson  To- 
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bacco  Co.,  169  U.  S.  311,  315,  42  L.  Ed. 
759,  had  no  reference  to  the  health,  morals 
or  safety  of  the  people  of  the  state,  but 
onlj'  to  the  public  convenience.  They 
recognized  the  fundamental  principle  that 
outside  of  the  field  directly  occupied  by 
the  general  government  under  the  powers 
granted  to  it  by  the  constitution,  all  ques- 
tions arising  within  a  state  that  relate  to 
its  internal  order,  or  that  involve  the  pub- 
lic convenience  or  the  general  good,  are 
primarily  for  the  determination  of  the 
state,  and  that  its  legislative  enactments 
relating  to  those  subjects,  and  which  are 
not  inconsistent  with  the  state  constitu- 
tion, are  to  be  respected  and  enforced  in 
the  courts  of  the  Union  if  they  do  not,  by 
their  operation,  directly  entrench  upon 
the  authority  of  the  United  States  or  vio- 
late some  right  protected  bj'  the  national 
constitution.  Lake  Shore,  etc.,  R.  Co.  v. 
Ohio,  173  U.  S.  285,  296,  297,  43  L.  Ed. 
702,   709. 

56.  Precautionary  measures  against  so- 
cial evils — In  general. — Railroad  Co.  v. 
Husen,  95  U.  S.  465.  471,  24  L  Ed.  527; 
Plumlev  V.  ^Massachusetts,  155  U.  S.  461, 
478.  39 'L.  Ed.  223. 

57.  Prevention  of  spread  of  crime, 
pauperism,  etc. — Railroad  Co.  v.  Husen,  95 
U.    S.    465.   471.   24   L.    Ed.    527. 

58.  Exclusion  of  convicts,  paupers, 
idiots  and  the  like. — Railroad  Co.  v.  Hu- 
sen. 95  U.   S.   465,  471,   24   L.    Ed.    527. 

59.  Exclusion  of  deceased  persons. — 
Railroad  Co.  v.  Husen,  95  U.  S.  465,  471, 
24  L.  Ed.  527. 

60.  Exclusion  of  dangerous  property.— 
Railroad  Co.  v.  Husen,  95  U.  S.  465,  471, 
24    L.    Eri.    -•?- 

61.  Protection  of  persons  and  property 
against  noxious  acts  of  others. — Railroad 
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to  protect  its  citizens  from  being  cheated  in  making  their  purchases,  and  may 
enact  statutes   for  the  purpose  of  preventing  frauds  upon  the  general  pubhc.'^"'^ 

Commerce  Cannot  Be  Unnecessarily  Obstructed.— The  pohce  power  of 
a  state  cannot  obstruct  foreign  commerce  or  interstate  commerce  beyond  the  ne- 
cessity for  its  exercise,  and  under  color  of  it,  objects  not  within  its  scope  can- 
not be  secured  at  the  expense  of  the  protection  afforded  by  the  federal  constitu- 
tion.63  _      ,      .         « 

Statutes  Directed  against  or  Burdening  Commerce.— A  state  statute 
directed  against,  or  which  imposes  a  direct  burden  upon,  or  substantially  pro- 
hibits either  foreign  or  interstate  commerce,  is  void,  though  it  be  enacted  in  the 
exercise  of  the  police  power. ^*  Whether  state  statutes  go  beyond  the  danger  to 
be  apprehended  and  are  something  more  than  exertions  of  police  power,  is  not  a 
question  for  the  legislature,  but  is  one  for  the  courts  to  determiners  And  as 
the  range  of  the  police  power  sometimes  comes  very  near  to  the  field  committed 
by  the  constitution  to  congress,  it  is  the  duty  of  the  courts  to  guard  vigilantly 

Co.  V.  Husen,  95  U.  S.  465,  471,  24  L.  Ed. 
527;  Plumley  v.  Massachusetts,  155  U.  S. 
461,   478,  39   L.   Ed.   223. 

62.  Fraud  and  deceptions, — "In  Plumley 
V.  Massachusetts,  155  U.  S.  461,  39  L.  Ed. 
223,  it  was  decided  that  a  statute  of  Massa- 
chusetts 'to  prevent  deception  in  the 
manufacture  and  sale  of  imitation  but- 
ter' in  its  application  to  the  sale  of  ole- 
omargarine artificially  colored  so  as  to 
cause  it  to  look  like  yellow  butter,  and 
brought  into  Massachusetts,  was  not  in 
conflict  .with  the  clause  of  the  constitution 
of  the  United  States  investing  congress 
with  power  to  regulate  commerce  among 
the  several  states.  That  decision  ex- 
plicitly rests  on  the  ground  that  the  stat- 
ute sought  to  prevent  a  fraud  upon  the 
general  public.  It  is  true  that  an  article 
of  food  was  involved,  but  the  sole  ground 
of  the  decision  was  that  the  state  had  the 
power  to  protect  its  citizens  from  being 
cheated  in  making  their  purchases,  and 
that  thereby  the  commercial  power  was 
not  interfered  with."  Patapsco  Guano 
Co.  V.  North  Carolina  Board  of  Agricul- 
ture, 171  U.  S.  345,  357,  43  L.  Ed.  191, 
citing  SchoUenberger  v.  Pennsylvania,  171 
U.  S.  7,  43  L.  Ed.  49. 

63.  Police  power  cannot  obstruct  corn- 
merce  beyond  absolute  necessity. — Rail- 
road Co.  V.  Husen,  95  U.  S.  465,  473,  474.  24 
L.  Ed.  527;  Brennan  v.  Titusville,  153  U. 
S  289,  298,  38  L.  Ed.  719;  Reid  v.  Colo- 
rado, 187  U.  S.  137,  151,  47  L.  Ed.  108; 
Lake  Shore,  etc.,  R.  Co.  v.  Ohio,  173  U. 
S.    285,    300,   43    L-    Ed.    702,    709. 

It  is  only  such  things  as  are  clearly  in- 
jurious to  the  lives  and  health  of  the  peo- 
ple that  are  placed  beyond  the  protection 
of  the  commercial  power  of  congress. 
Crutcher  v.  Kentucky,  141  U.  S.  47,  61, 
35   L.   Ed.   649. 

64.  Statute  directed  against  or  imposing 
burden  on  commerce  void. — Railroad  Co. 
V.  Husen,  95  U.  S.  465,  472,  24  L-  Ed.  527; 
Lake  Shore,  etc.,  R.  Co.  v.  Ohio,  173  U.  S. 
285.  298,  299,  43  L.  Ed.  702;  Lake  Shore, 
etc.,  R.  Co.  V.  Smith,  173  U.  S.  684,  689,  43 
L  Ed.  858;  Reid  v.  Colorado,  187  U.  S. 
137,  151,  47  L.  Ed.  108.     See,  also,  Cooley 


V.  Board  of  Wardens,  12  How.  299,  320, 
13  L.  Ed.  996;  Sherlock  v.  Ailing,  93  U.  S. 
99,  104,  23  L.  Ed.  819;  Morgan's  Steam- 
ship Co.  V.  Louisiana  Board  of  Health,  118 
U.  S.  455,  463,  30  L  Ed.  237;  Smith  v. 
Alabama,  124  U.  S.  465,  31  L.  Ed.  508; 
Nashville,  etc.,  R.  Co.  v.  Alabama,  128  U. 
S.  96,  100,  32  L.  Ed.  352;  Hennington  v. 
Georgia,  163  U.  S.  299,  303,  308,  317,  41  L. 
Ed.  166;  Missouri,  etc.,  R.  Co.  v.  Haber, 
169  U.  S.  613,  626,  42  L.  Ed.  878;  New 
York,  etc.,  R.  Co.  v.  New  York,  165  U.  S. 
628,  631,  632,  41  L  Ed.  853;  Brennan  v. 
Titusville,  153  U.  S.  289,  302,  38  L.  Ed. 
71^. 

"Nothing  which  is  a  direct  burden  upon 
interstate  commerce  can  be  imposed  by 
the  state  without  the  assent  of  congress, 
and  *  *  *  the  silence  of  congress  in  re- 
spect to  any  matter  of  interstate  commerce 
is  equivalent  to  a  declaration  on  its  part 
that  it  should  be  absolutely  free."  Bren- 
nan V.  Titusville,  153  U.  S.  289,  302,  38  L. 
Ed.   719. 

"The  states  cannot,  under  the  guise  of 
inspection  or  revenue  laws,  forbid  or  im- 
pede the  introduction  of  products,  and 
more  particularly  of  food  products,  uni- 
versally recognized  as  harmless,  Minne- 
sota V.  Barber,  136  U.  S.  313,  34  L  Ed. 
455;  Brimmer  v.  Rebman,  138  U.  S.  78, 
34  L.  Ed.  862,  or  otherwise  burden  for- 
eign or  interstate  commerce  by  regula- 
tions adopted  under  the  assumed  police 
power  of  the  state,  but  obviously  for  the 
purpose  of  taxing  such  commerce  or  cre- 
ating discrimination  in  favor  of  home  pro- 
ducers or  manufacturers."  Austin  v.  Ten- 
nessee, 179.  U.  S.  343,  344,  45  L  Ed.  224, 
citing  Passenger  Cases,  7  How.  283,  12 
L.  Ed.  702;  Welton  v.  Missouri,  91  U.  S. 
275,  23  L.  Ed.  347;  Henderson  v.  New 
York  Citv.  92  U.  S.  259,  23  L  Ed.  543; 
Railroad  Co.  v.  Husen.  95  U.  S.  465,  24 
L.  Ed.  527:  Guy  v.  Baltimore,  100  U.  S. 
434.  25  L.  Ed.  743;  Ward  v.  IMaryland.  12 
Wall.  418,  20  L.  Ed.  449;  People  v.  Com- 
pagnie  Generale  Transatlantique,  107  U. 
S.    59,   27   L.    Ed.    383. 

65.    Whether    police     power      exceeded 
question     for     courts. — Railroad     Co.     v. 
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against  any  needless  intrusion.^^  Congress  may  establish  police  regulations  as 
well  as  the  states,  confining  their  operations  to  the  subjects  over  which  it  is 
given  control  by  the  constitution.^'^ 

d.  State  Statutes  Affecting  Interstate  and  Foreign  Commerce — (1)  In  Gen- 
eral.— The  relative  powers  of  congress  and  of  the  states,  as  to  the  regulation  and 
control  of  interstate  and  foreign  commerce,  has  been  treated  generally  in  pre- 
ceding portions  of  this  article. *5^ 

(2)  Construction  of  Statutes^^ — (a)  In  General. — In  construing  a  state 
statute  with  reference  to  the  commerce  cl-ause  of  the  federal  constitution,  every 
possible  presumption  should  be  indulged  in  favor  of  the  validity  of  the  statute, 
and  it  should  be  construed,  if  possible,  so  as  not  to  make  it  an  invasion  of  the' 
exclusive  power  of  congress,  to  regulate  interstate  commerce.'^"  It  is  the  set- 
tled rule  that  a  statute  enacted  in  execution  of  a  reserved  power  of  the  state  is 
not  to  be  regarded  as  inconsistent  with  an  act  of  congress  passed  in  the  execu- 
tion of  its  power  under  the  constitution  to  regulate  interstate  and  foreign  com- 
merce, unless  the  repugnance  or  conflict  is  so  direct  and  positive  that  the  two 
acts  cannot  be  reconciled  or  stand  together.'^  i  In  determining  whether  a  state 
statute  is  or  is  not  void  as  an  attempt  to  regulate  interstate  and  foreign  com- 
merce, the  operation  and  effect  of  the  law,  and  not  its  purpose,  is  to  be  con- 
sideredJ2  Therefore,  the  presumption  that  a  state  statute  was  enacted  in  good 
faith,  for  the  purpose  expressed  in  the  title,  namely,  to  protect  the  people  or  prop- 
erty of  the  state,  cannot  control  the  final  determination  of  the  question  whether 
it  is  not  repugnant  to  the  commerce  clause  of  the  constitution  as  being  a  regulation 
of  commerce.     There  may  be  no  purpose  on  the  part  of  the  legislature  to' violate 


Husen,   95    U.    S.    465,    473,   474,   24    L.    Ed. 
527. 

The  reasonableness  or  unreasonableness 
of  a  state  enactment  is  always  an  element 
in  the  general  inquiry  by  the  court 
whether  such  legislation  encroaches  upon 
national  authority,  or  is  to  be  deemed  a  le- 
gitimate exertion  of  the  power  of  the 
state  to  protect  the  public  interests  or 
promote  the  public  convenience.  Lake 
Shore,  etc.,  R.  Co.  v.  Ohio,  173  U.  S.  285, 
300,  43  L.   Ed.  702. 

66.  Duty  of  courts  to  guard  against 
needless  intrusion. — Railroad  Co.  v.  Husen, 
95  U.  S.  465,  474,  24  L.  Ed.  527;  Patterson 
V.  Kentucky,  97  U.  S.  501,  506,  24  L.  Ed. 
1115;  Bridge  Co.  v.  United  States,  105  U. 
S.  470,  480,  26  L.  Ed.  1143;  Lake  Shore, 
etc.,  R.  Co.  V.  Ohio,  173  U.  S.  285,  300,  43 
L.  Ed.  702. 

67.  Power  of  congress  to  establish  po- 
lice regulations. — Gloucester  Ferry  Co.  z'. 
Pennsylvania,  114  U.  S.  196,  215,  29  L.  Ed. 
158. 

"The  regulations  which  are  made  by 
congress  do  not  often  exclude  the  estab- 
lishment of  others  by  the  state  covering 
very  many  particulars."  Cooley's  Con- 
stitutional Limitations,  732.  Gloucester 
Ferry  Co.  v.  Pennsylvania,  114  U.  S.  196, 
215,  29  L.  Ed.  158.  See,  generally,  the  ti- 
tle POLICE  POWER. 

68.  State  statutes  affecting  commerce — 
In  general. — See  ante,  "Exclusiveness  of 
Power,"  11,  A,  1,  b,  (2);  "Power  of 
States."  11,  A,  2. 

69.  Construction  of  statutes. — See,  gen- 
erally, the  title  STATUTES. 

70.  Presumption  in  favor  of  validity  of 
statute. — Cooper    Mfg.    Co.    v.    Ferguson, 


113  U.  S.  727,  734,  28  L.  Ed.  1137;  Mugler 
V.  Kansas,  123  U.  S.  623,  661,  31  L.  Ed. 
205;  Minnesota  v.  Barber,  136  U.  S.  313, 
320,  34  L.  Ed.  455;  Plumley  v.  Massachu- 
setts, 155  U.  S.  461,  479,  39  L.  Ed.  223; 
Postal  Tel.  Cable  Co.  v.  Adams,  155  U.  S. 
688,  700,  39  L.   Ed.  311. 

71.  Missouri,  etc.,  R.  Co.  v.  Haber,  169 
U.  S.  013,  623,  42  L.  Ed.  878;  Sinnot  v. 
Davenport,  22  How.  227,  243,  16  L.  Ed. 
243;  Reid  v.  Colorado,  187  U.  S.  137,  148, 
47    L.    Ed.   108. 

72.  Operation  and  effect  of  law  consid- 
ered.— Minnesota  v.  Barber,  136  U.  S.  313, 
319,  34  L.  Ed.  455;  Henderson  v.  New 
York  City,  92  U.  S.  259,  268,  23  L.  Ed.  543; 
Mugler  V.  Kansas,  123  U.  S.  623,  661,  31  L. 
Ed.  205;  Moran  v.  New  Orleans,  112  U. 
S.  69,  28  L.  Ed.  653;  Bowman  v.  Chicago, 
etc.,  R.  Co.,  125  U.  S.  465,  31  L-  Ed.  700; 
Case   of   State   Freight  Tax,  15  Wall.   232, 

21  L.  Ed.  146;  Machine  Co.  v.  Gage,  100 
U.  S.  676,  25  L.  Ed.  754;  Brimmer  v.  Reb- 
man,  138  U.  S.  78,  34  L.  Ed.  862;  Chy 
Lung  V.  Freeman,  92  U.  S.  275,  23  L.  Ed. 
550;  Cannon  v.  New  Orleans,  20  Wall.  577, 

22  L.   Ed.  417. 

"In  all  cases  of  this  kind  it  has  been  re- 
peatedly held  that,  when  the  question  is 
raised  whether  the  state  statute  is  a  just 
exercise  of  state  power  or  is  intended  by 
roundabout  means  to  invade  the  domain 
of  federal  authority,  this  court  will  look 
into  the  operation  and  efifect  of  the  stat- 
ute to  discern  its  purpose."  Morgan's 
Steamship  Co.  v.  Louisiana  Board  of 
Health,  118  U.  S.  455,  462,  30  L.  Ed.  237, 
citing  Henderson  v.  New  York  City,  93 
U.  S.  259,  23  L.  Ed.  543;  Chy  Luns?  v. 
Freeman,  92  U.  S.  275,  23  L.  Ed.  550;  Can- 
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the  provisions  of  that  instrument,  and  yet  a  statute  enacted  by  it,  under  the 
forms  of  law  may,  by  its  necessary  operation,  be  destructive  of  rights  granted  or 
secured  by  the  constitution^^  If,  therefore,  a  statute  purporting  to  have  been 
enacted  to  protect  the  pubHc  heahh,  the  pubhc  morals  or  the  public  safety  has 
no  real  or  substantial  relation  to  those  objects,  or  is  a  palpable  invasion  of  rights 
secured  by  the  fundamental  law,  it  is  the  duty  of  the  courts  to  so  adjudge  and 
thereby  give  effect  to  the  constitution."^  Where  to  construe  a  state  statute  as 
applicable  to  interstate  commerce  would  make  it  unconstitutional  as  a  regula- 
tion of  such  commerce,  it  will  be  held,  if  possible,  to  apply  only  to  commerce 
wholly  within  the  stated  ^  A  statute  which  affects  and  regulates  both  interstate 
and  intrastate  commerce  is  not  necessarily  wholly  invalid.  It  will  be  sustained 
and  enforced  so  far  as  it  affects  commerce  wholly  within  the  state,  provided  the 


non  V.  New  Orleans,  20  Wall.  577,  587,  22 
L.  Ed.  417. 

73.  Purpose  of  statute  as  expressed  in 
title  immaterial. — Minnesota  v.  Barber, 
136  U.  S.  313,  319,  34  L.  Ed.  455. 

"In  such  cases,  the  courts  must  sustain 
the  supreme  law  of  the  land  by  declaring 
the     statute     unconstitutional     and     void. 
This    principle    of    constitutional    interpre- 
tation has  been   often   announced   by  this 
court.     In   Henderson  v.  New   York  City, 
92   U.    S.  259,  268,   23   L.    Ed.   543,  where  a 
statute    of    New    York    imposing    burden- 
some   and    almost    impossible    conditions 
on    the    landing    of   passengers    from   ves- 
sels  employed   in    foreign    commerce,   was 
held  to  be  unconstitutional  and  void  as  a 
regulation    of    such    commerce,    the    court 
said  that  'in  whatever  language  a  statute 
may  be   framed,  its   purpose   must  be  de- 
termined   by    its    natural    and    reasonable 
effect.'     In  People  v.  Compagnie  Generale 
Transatlantique,    107    U.    S.    59,    63,    27     L- 
Ed.  383,  where  the  question  was  as  to  the 
validity    of    a    statute    of    the    same    state, 
which  was  attempted  to  be   supported   as 
an   inspection   law   authorized   by   §    10   of 
article   1   of  the  constitution,  and  was    so 
designated    in    its    title,    it  ■  was    said:      'A 
state  cannot  make  a  law  designed  to  raise 
money   to    support    paupers,    to    detect    or 
prevent    crime,    to    guard    against    disease 
and   to    cure    the    sick,   an    inspection    law, 
within   the  constitutional  meaning  of  that 
word,  by  calling  it  so  in  the  title.'     So,  in 
Soon  Hing  v.  Crowley,  113  U.  S.  703,  710, 
28  L.  Ed.  1145:    'The  rule  is  general,  with 
reference  to  the  enactments  of  all  legisla- 
tive bodies,  that  the  courts  cannot  inquire 
into  the  motives  of  the  legislators  in  pass- 
ing them,  except  as  they  may  be  disclosed 
on  the  face  of  the  acts,  or  inferrible  from 
their  operation,  considered  with  reference 
to  the  condition  of  the  country  and  exist- 
ing legislation.     The  motives  of  the  legis- 
lators,   considered    as    the    purposes    they 
had   in  view,  will   always  be   presumed   to 
be   to    accomplish    that    which    follows    as 
the  natural   and  reasonable   effect   of  their 
enactments.'     In  Mugler  v.  Kansas,  123  U. 
S.  623,  661,  31  L.   Ed.  205,  the  court,  after 
observing    that    every    possible    presump- 
tion  is   to  be   indulged    in    favor     of     the 
validity  of  a   statute,   said  that   the   judici- 
ary must  obey  the  constitution  rather  than 


the  law  making  department  of  the  govern- 
ment, and  must,  upon  its  own  respon- 
sibility, determine  whether,  in  any  par- 
ticular case,  the  limits  of  the  constitution 
have  been  passed.  It  was  added:  'If, 
therefore,  a  statute  purporting  to  have 
been  enacted  to  protect  the  public  health, 
the  public  morals  or  the  public  safety,  has 
no  real  or  substantial  relation  to  those 
objects,  or  is  a  palpable  invasion  of  rights 
secured  by  the  fundamental  law,  it  is  the 
duly  of  the  courts  to  so  adjudge,  and 
thereby  give  effect  to  the  constitution.' 
Upon  the  authority  of  those  cases,  and 
others  that  could  be  cited,  it  is  our  duty 
to  inquire,  in  respect  to  the  statute  before 
us,  not  only  whether  there  is  a  real  or 
substantial  relation  between  its  avowed 
objects  and  the  means  devised  for  attain- 
ing those  objects,  but  whether  by  its 
necessary  or  natural  operation  it  impairs 
or  destroys  rights  secured  by  the  consti- 
tution of  the  United  States."  Minnesota 
V.  Barber,  136  U.  S.  313,  319,  34  L.  Ed. 
455.  See,  also,  Scott  v.  Donald,  165  U. 
S.   58,  91,  41  L.  Ed.  632. 

74.  Duty  of  courts  to  p>)tect  constitu- 
tional rights. — Mugler  v.  Kansas,  123  U. 
S  623,  661,  31  L.  Ed.  205;  Minnesota  v. 
Barber,  136  U.  S.  313,  34  L.  Ed.  455; 
Hennington  v.  Georgia,  163  U.  S.  299,  303, 
41  L.  Ed.  166;  Austin  v.  Tennessee,  179  U. 
S.  343,  344,  45  L.  Ed.  224;  Scott  v.  Donald, 
165  U.  S.  58,  91,  41  L.  Ed.  632. 

75.  Construction  limiting  statute  to  in- 
trastate commerce. — Cooper  Mfg.  Co.  v. 
Ferguson,  113  U.  S.  727,  28  L.  Ed.  1137. 
See,  also,  Peik  v.  Chicago,  etc.,  R.  Co.,  94 
U.  S.  164,  24  L.  Ed.  97;  Chicago,  etc.,  R. 
Co.  V.  Ackley,  94  U.  S.  179,  24  L.  Ed.  99; 
Louisville,  etc.,  R.  Co.  v.  Mississippi,  133 
U.    S.    587,   33    L.    Ed.    784. 

Statute  of  Colorado  imposing  condi- 
tions upon  the  right  of  foreign  corpora- 
tions to  do  business  in  the  state  was 
construed  not  to  impose  upon  a  foreign 
corporation  limitations  of  its  right  to 
make  contracts  in  the  state  for  carrying 
on  commerce  between  the  states,  so  as 
not  to  make  it  an  invasion  of  the  exclusive 
right  of  congress  to  regulate  commerce 
pmong  the  several  states.  Cooper  Mfg. 
Co.  V.  Ferguson,  113  U.  S.  727,  734,  28  L. 
Ed.   1137. 
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allowed  and  prohibited  parts  are   severable^® 

(b)  Adoption  of  Construction  of  State  Court. — General  Rule. — Where,  in 
the  supreme  court  of  the  United  States,  it  is  claimed  that  a  state  law  or  consti- 
tution is  in  conflict  with  the  federal  constitution,  as  being  a  regulation  of  inter- 
state commerce,  the  supreme  court  will,  as  a  general  rule,  adopt  the  construction 
placed  upon  the  law  by  the  state  court  of  last  resort.  The  only  question  before 
the  supreme  court,  in  such  a  case,  is  where  the  law,  as  construed,  is  in  conflict 
with  the  constitution  as  being  a  regulation  of  interstate  commerce.'^ '''  Thus,  if 
a  state  court  holds  that  a  statute  imposing  conditions  or  regulating  the  transac- 
tion of  business,  does  not  apply  to  interstate  commerce,  the  federal  courts  are 
bound  by  the  decision.'^ ^     And  upon  a  like  principle,  a  decision  of  the  court  of 


76.  Partial  invalidity. — Packet  Co.  v. 
Keokuk,  95  U.  S.  80,  89,  24  L.  Ed.  377; 
Ratterman  v.  Western  Union  Tel.  Co.,  127 
U.  S.  411,  437,  32  L.  Ed.  229;  Telegraph 
Co.  V.  Texas,  105  U.  S.  460,  26  L.  Ed. 
1067;  Western  Union  Tel.  Co.  v.  Pennsyl- 
vania, 128  U.  S.  39,  32  L.  Ed.  345;  Rail- 
road Commission  Cases,  116  U.  S.  307,  29 
L.  Ed.  636;  Case  of  State  Freight  Tax,  15 
Wall.  232,  21  L.  Ed.  146;  Wabash,  etc.,  R. 
Co.  V.  Illinois,  118  U.  S.  557,  30  L.  Ed.  244. 

Where,  under  a  state  statute  imposing 
a  single  tax  upon  interstate  and  intrastate 
commerce,  the  subjects  of  taxation  can  be 
separated  so  that  that  which  arises  from 
interstate  commerce  can  be  distinguished 
from  that  which  arises  from  commerce 
wholly  within  the  state,  the  court  will  act 
upon  this  distinction,  and  will  restrain  the 
tax  upon  interstate  commerce,  while  per- 
mitting the  state  to  collect  that  arising 
upon  commerce  solely  within  its  own  ter- 
ritory. Ratterman  v.  Western  Union  Tel. 
Co.,  127  U.  S.  411,  424,  427,  32  L.  Ed. 
229;  Western  Union  Tel.  Co.  v.  Pennsyl- 
vania, 128  U.  S.  39,  32  L.  Ed.  345;  Tele- 
graph  Co.  V.  Texas,  105  U.  S.  460,  26  L. 
Ed.  1067.  See,  also,  Case  of  State  Freight 
Tax,  15  Wall.  232.  21  L.  Ed.  146.  See 
post,  "Telegraph  Companies,"  II,  A,  2, 
d.  C25).  See,  generally,  the  title  INJUNC- 
TIONS, vol.  6,  p.  1022. 

77.  Adoption  of  construction  of  state 
court— General.— Hall  v.  DeCuir,  95  U.  S. 
485,  24  L.  Ed.  547;  Louisville,  etc.,  R.  Co. 
v.  Mississippi,  133  U.  S.  587,  33  L.  Ed.  784; 
Plessy  V.  Ferguson,  163  U.  S.  537,  41  L. 
Ed.  256;  Geer  v.  Connecticut,  161  U.  S. 
519,  40  L.  Ed.  793;  Kidd  v.  Pearson,  128  U. 
S.  1,  32  L.  Ed.  346;  Stockard  v.  Morgan, 
185  U.  S.  27,  30,  46  L-  Ed.  785;  Machine 
Co.  V.  Gage,  100  U.  S.  676,  25  L.  Ed.  754; 
Kehrer  v.  Stewart,  197  U.  S.  60,  49  L.  Ed. 
663;  Osborne  v.  Florida,  164  U.  S.  650, 
656,  41  L.  Ed.  586;  Wabash,  etc.,  R.  Co.  v. 
Illinois,  118  U.  S.  557,  567,  30  L.  Ed.  244: 
Armour  Packing  Co.  v.  Lacy,  200  U.  S. 
226,  50  L.  Ed.  451;  Cargill  Co.  v.  Minne- 
sota, 180  U.  S.  452,  45  L.  Ed.  619;  In  re 
Rahrer,  140  U.  S.  545,  35  L.  Ed.  572;  Chi- 
cago, etc.,  R.  Co.  V.  Minnesota,  134  U.  S. 
418,  33  L.  Ed.  970;  State  Railroad  Tax 
Cases,  92  U.  S.  575,  23  L-  Ed.  663;  Peik  v. 
Chicago,  etc.,  R.  Co.,  94  U.  S.  164,  24  L. 
Ed.  97;  Henderson  Bridge  Co.  v.  Hender- 
son   City,    141    U.    S.    679,    35    L-    Ed.    900; 


Postal  Tel.  Cable  Co.  v.  Adams,  155  U.  S. 
688,  39  L.  Ed.  311;  New  York,  etc.,  R.  Co. 
V.  Pennsylvania,  158  U.  S.  431,  39  L.  Ed. 
1043;  Central  of  Georgia  R.  Co.  v.  Mur- 
phey,   196  U.   S.   194,   202,  49  L.   Ed.  444. 

"It  is  urged  that  the  statute  is  not  made 
a  condition  upon  foreign  corporations,  but 
this  view  is  not  open  to  our  acceptance. 
The  supreme  court  of  Missouri,  exercis- 
ing its  function  of  interpretation,  decides 
that  it  is."  Orient  Ins.  Co.  v.  Daggs,  172 
U.  S.  557,  567,  43  L.  Ed.  552.  See,  gen- 
erally, the  title  COURTS,  vol.  4,  pp.  861, 
1049. 

78.  Decisions  holding  the  statute  not 
applicable  to  interstate  commerce. — 
Louisville,  etc.,  R.  Co.  v.  Mississippi,  133 
U.  S.  587,  33  L.  Ed.  784;  Kehrer  v.  Stew- 
art, 197  U.  S.  60,  49  L.  Ed.  663;  Osborne 
V.  Florida,  164  U.  S.  650,  41  L.  Ed.  586; 
Armour  Packing  Co.  v.  Lacy,  200  U.  S. 
226,  50  L.  Ed.  451;  Machine  Co.  v.  Gage, 
100  U.  S.  676,  25  L.  Ed.  754. 

Where  a  state  statute,  as  settled  by  the 
construction  of  the  highest  court  of  the 
state,  affects  only  domestic  commerce,  the 
federal  supreme  court  will  follow  the  con- 
struction. Louisville,  etc.,  R.  Co.  v.  Mis- 
sissippi, 133  U.   S.  587,  635,  33   L.   Ed.  784. 

The  decision  by  a  state  court  of  last 
resort  that  a  statute  of  the  state  impos- 
ing taxes  does  not  apply  to  interstate 
commerce,  is  binding  on  federal  courts. 
Kehrer  v.  Stewart,  197  U.  S.  60,  49  L.  Ed. 
663;  Armour  Packing  Co.  v.  Lacy,  200  U. 
S.  226,  50  L.  Ed.  451;  Osborne  v.  Florida, 
164  U.  S.  650,  41  L.  Ed.  586;  Machine  Co. 
V.  Gage,  100  U.  S.  676,  25  L.  Ed.  754. 

Where  a  state  imposed  a  tax  on  the 
business  of  nonresident  meat-packing 
houses  selling  meat  within  the  state,  and 
the  highest  court  of  the  state  held  that  it 
was  not  intended  to  impose  a  tax  on  the 
interstate  business  of  the  company,  but 
only  on  that  done  entirely  within  the 
state,  it  was  held  that  the  construction  of 
the  statute  by  the  state  court  was  binding 
on  the  federal  courts,  in  the  absence  of 
the  showing  that  the  domestic  business 
done  by  the  company  was  a  mere  incident 
to  the  interstate  business.  Kehrer  v. 
Stewart,  197  U.  S.  60,  49  L.  Ed.  663; 
Armour  Pnrking  Co.  v.  Lacy,  200  U.  S. 
226,  50  L.  Ed.  451. 

It  may  be  here  assumed  that  if  the 
statute  of  Florida  requiring  express  com- 
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last  resort  of  a  state,  that  a  state  statute  applies  to  interstate  as  well  as  to  do- 
-mestjc  commerce,  is  conclusive  on  the  federal  courts  J  ^  Where  parts  of  the 
interstate  commerce  act  are  adopted  by  a  state  and  embodied  in  its  constitution, 
the  construction  placed  upon  the  provision  by  the  state  court  of  last  resort  is 
•conclusive  on  the  supreme  court  of  the  United  States,  although  different  from 
that  placed  upon  the  interstate  commerce  act  by  the  supreme  court. *^^ 

Exception  to  Rule. — However,  there  are  sometimes  exceptional  conditions 
which  impel  the  supreme  court  to  disregard  inadmissible  constructions  given  by 
state  courts  to  their  own  state  statutes  and  state  constitutions.^^ 

(3)  Discrimination. — A  state  statute  afifecting  interstate  commerce  which  dis- 
criminates against  the  citizens  or  products  of  other  states,  and  in  favor  of  its 
own  citizens  or  products,  is  void  as  an  interference  with,  and  as  placing  a  bur- 
den upon  interstate  commerce  amounting  to  a  regulation  of  it.  And  this  is  true 
though  congress  may  have  failed  to  act  on  the  subject  in  any  manner  whatever, 
such  legislation  being  national  in  its  character  and  belonging  exclusively  to  the 
federal  government.**^     But  a  statute  may,  upon  its   face,  apply  equally  to  the 


panics  to  take  out  a  license  and  pay  a  tax 
as  a  condition  precedent  to  their  doing 
business  in  a  state,  applied  to  the  express 
company  in  relation  to  its  interstate  busi- 
ness, it  would  be  void  as  an  atternpted 
interference  with  or  regulation  of  inter- 
state commence.  "The  particular  construc- 
tion to  be  given  to  this  state  statute  is  a 
question  for  the  state  court  to  deal  with, 
and  in  such  a  case  as  this  we  follow  the 
construction  given  by  the  state  court  to 
the  statutes  of  its  own  state."  Osborne 
V.  Florida,  164  U.  S.  650,  653,  41  L.  Ed. 
58(5. 

The  supreme  court  of  Tennessee  de- 
cided that  the  law  of  that  state  imposing 
an  annual  tax  upon  "all  peddlers  of  sew- 
ing machines  and  selling  by  sample," 
levies  such  "tax  upon  all  peddlers  of  sew- 
ing machines,  without  regard  to  the  place 
of  growth  or  produce  of  material  or  of 
manufacture."  Held,  that  the  construc- 
tion is  binding  on  the  federal  courts,  and 
that  the  law,  so  construed,  is  not  in  viola- 
tion of  the  constitution  of  the  United 
States.  Machine  Co.  v.  Gage,  100  U.  S. 
676,  25  L.  Ed.  754.  See  post,  "State  Taxa- 
tion,"  III. 

79.  Holding  that  state  statute  applies 
to  interstate  commerce. — Wabash,  etc.,  R. 
Co.  V.  Illinois,  118  U.  S.  557.  565,  30  L. 
Ed.  244;  Hall  v.  DeCuir,  95  U.  S.  485,  24 
L.   Ed.   547. 

Where  the  highest  court  of  a  state  con- 
strues a  statute  prohibiting  the  greater 
charge  by  a  railroad  for  a  shorter  than  for 
a  longer  haul,  as  being  applicable  to  inter- 
state traffic,  the  decision  is  bindins  on  the 
federal  courts,  and  the  law  invalid.  Wa- 
bash, etc.,  R.  Co.  V.  Illinois,  118  U.  S.  557, 
565,  30  L.   Ed.  244. 

With  respect  to  a  statute  of  Georgia 
regulating  the  liability  of  carriers  for  loss 
or  damage,  the  court  said:  "The  supreme 
court  of  Georgia  has  held  in  this  case  that 
the  statute  applies  to  shioments  of  freight 
destined  to  points  outside,  as  well  as  to 
those  inside  the  state,  and  we  must  accent 
that  construction  of  the  state  statute.  The 
question  for  us  to   decide  is  whether  the 


statute,  when  applied  to  an  ,  interstate 
shipment  of  freight,  is  an  interference 
with  or  a  regulation  of  interstate  com- 
merce, and  therefore  void."  Central  of 
Georgia  R.  Co.  v.  Murphey,  196  U.  S.  194, 
202,   49    L.    Ed.    444. 

80.  Part  of  interstate  commerce  act 
adopted  by  state. — Louisville,  etc.,  R.  Co. 
V.  Kentucky,  183  U.  S.  503,  46  L-  Ed.  298. 
See  post,  "Interstate  Commerce  Act,"  IV. 

81.  Exceptions  to  rule. — Kidd  v.  Pear- 
son, 128  U.  S.  1,  15,  32  L.  Ed.  346.  See  the 
title   COURTS,  vol.  4,  p.   1049. 

82.  Discriminating  legislation  void. — 
Walling  V.  Michigan,  116  U.  S.  446,  455,  29 
L.  Ed.  691;  Brown  v.  Houston,  114  U.  S. 
622,  630y^  29  L.  Ed.  257;  Bowman  v.  Chi- 
cago, etc.,  R.  Co.,  125  U.  S.  465,  495,  31 
L.  Ed.  700;  Welton  v.  Missouri,  91  U.  S. 
275,  282,  23  L.  Ed.  347;  Woodruff  v.  Par- 
ham.  8  Wall.  123,  19  L.  Ed.  382;  Guy  v. 
Baltimore,  100  U.  S.  434,  443,  25  L.  Ed. 
743;  Webber  v.  Virginia,  103  U.  S.  344, 
351,  26  L.  Ed.  565;  Minnesota  v.  Barber, 
136  U.  S.  313,  322,  326,  34  L.  Ed.  455;  Rob- 
bins  V.  Shelby  County  Taxing  District, 
120  U.  S.  489,  493,  494.  30  L.  Ed.  694; 
Ward  V.  Maryland,  12  Wall.  418,  20  L.  Ed. 
449;  Hinson  v.  Lott,  8  Wall.  148,  19  L. 
Ed.  389;  Low  v.  Austin,  13  Wall.  29,  34,  20 
L.  Ed.  517;  Cook  v.  Pennsvlvania,  97  U. 
S.  566,  573,  24  L-  Ed.  1015;  Waring  v.  The 
Mayor,  8  Wall.  110,  19  L.  Ed.  342;  Case 
of  State  Freight  Tax,  15  Wall.  232,  21  L. 
Ed.  146;  Railroad  Co.  v.  Husen,  95  U.  S. 
465,  470,  24  L.  Ed.  527;  Plumley  v.  Massa- 
chusetts, 155  U.  S.  461,  468,  469,  39  L.  Ed. 
223;  Hennington  v.  Georgia,  163  U.  S.  299, 
313,  41  L.  Ed.  166;  Patapsco  Guano  Co.  v. 
North  Carolina  Board  of  Agriculture.  171 
U.  S.  345,  357,  43  L.  Ed.  191;  Schollen- 
berger  v.  Pennsvlvania,  171  U.  S.  1,  12, 
43  L.  Ed.  49,  57;  Brennan  v.  Titusville,  153 
LT.  S.  289,  301,  38  L.  Ed.  719;  Brimmer  v. 
Rebman,  138  U.  S.  78,  82,  34  L.  Ed.  862; 
Voight  V.  Wright,  141  U.  S.  62,  66,  35  L. 
Ed.  638;  Transportation  Co.  v.  Parkers- 
burg,  107  U.  S.  691,  701,  27  L.  Ed.  584; 
Tiernan  v.  Rinker,  102  U,  S.  123,  26  L.  Ed. 
103;  County  of  Mobile  v.  Kimball,  102  U. 
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people  of  all  the  states,  and  yet  be  a  regulation  of  interstate  commerce  which  a 
state  may  not  establish.  A  burden  imposed  by  a  state  upon  interstate  commerce 
is  not  to  be  sustained  simply  because  the  statute  imposing  it  applies  alike  to  the 
people  of  all  the  states,  including  the  people  of  the  state  enacting  such  statute.^^ 
(4)  Bridges — (a)  Statutes  Relating  to  Erection,  Maintenance,  Control,  Reg- 
ulation, Alteration  and  Removal. — For  a  full  treatment  of  this  subject,  see  the 
title,  Bridges,  vol.  3,  p.  516. 

(b)  Statutes  Regulating  Tolls  on  Interstate  Bridges. — This  subject  is  treated 
under  the  title  Bridges,  vol.  3,  p.  529. 

(c)  Statutes  Imposing  Taxes  on  Interstate  Bridges. — A  state  may  tax  the 
instruments  of  interstate  commerce  as  it  taxes  other  similar  property,  provided 
such  tax  is  not  laid  upon  the  commerce  itself. ^^  Therefore,  the  fact  that  a 
bridge  over  a  navigable  river  flowing  between  two  states  is  an  instrument  of 
interstate  commerce,  does  not  exempt  from  taxation  by  either  state  so  much  of 
the  bridge  as  is  within  it.^^  The  taxation  of  such  a  bridge  is  not  a  regulation  of 
commerce  among  the  states,  nor  is  it  the  taxation  of  any  agency  of  the  federal 
^overnment.ss  The  power  of  the  state  in  such  case  is  none  the  less  by  reason  of 
the  fact  that  the  bridge  was  erected  under  the  authority  or  with  the  consent  of 
•congress, ^9  and  that  the  act  authorizing  its  construction  declares  that  it  shall  be 


S.  691,  26  L,.  Ed.  238;  Gloucester  Ferry  Co. 
IV.  Pennsylvania,  114  U.  S.  196,  29  L.  Ed. 
158;  Railroad  Co.  v.  Maryland,  21  Wall. 
456,  472,  22  L.  Ed.  678;  New  York  v.  Rob- 
erts, 171  U.  S.  658,  662,  663,  43  L.  Ed. 
323,  326;  Austin  v.  Tennessee,  179  U.  S. 
343,  344,  45  L.  Ed.  224;  Machine  Co.  v. 
Gage,  100  U.  S.  676,  678,  25  L.  Ed.  754; 
Scott  V.  Donald,  165  U.  S.  58,  41  L.  Ed. 
632;  Railroad  Co.  v.  Richmond,  19  Wall. 
584,  589,  22  L.   Ed.   173. 

Commerce  among  the  states  in  any 
commodity  can  only  be  free  when  the 
commodity  is  exempted  from  all  discrimi- 
nating regulations  and  burdens  imposed 
by  local  authority  by  reason  of  its  foreign 
growth  or  manufacture.  Webber  v.  Vir- 
ginia, 103  U.  S.  344,  351,  26  L.  Ed.   565. 

A  state  cannot,  in  the  exercise  of  her 
taxing  power,  impose  upon  the  products 
of  another  state,  brought  within  her  limits 
for  sale  or  use,  a  more  onerous  burden  or 
tax  than  upon  like  products  of  her  ov/n 
territory,  nor  discriminate  against  a  citi- 
zen by  reason  of  his  being  engaged  in 
thus  bringin'T  or  in  selling  them.  An  or- 
dinance of  Baltimore,  whereunder  vessels 
laden  with  the  products  of  other  states, 
are  required  to  pay  for  the  use  of  the  pub- 
lic wharves  of  that  city,  fees  which  are  not 
exacted  from  vessels  landing  thereat  with 
the  products  of  Maryland,  is  in  conflict 
with  the  constitution  of  the  United  States. 
Guy  V.  Baltimore,  100  U.  S.  434,  25  L.  Ed. 
74."?. 

83.  Statute  applicable  to  people  of  all 
states. — Minnesota  v.  Barber,  136  U.  S. 
313.  326.  34  I*.  Ed.  455;  Brimmer  v.  Reb- 
man,  138  U.  S.  78,  82,  34  L.  Ed.  862;  Rob- 
bins  7'.  Shelbv  Countv  Taxing  District, 
120  U.  S.  489, '407,  30  L.  Ed.  694;  Case  of 
State  Freight  Tax.  15  Wall.  232.  21  L.  Ed. 
T46;  Wallinsr  v.  Michigan,  116  U.  S.  446, 
V<)  L.  Ed.  691;  Brennan  z:  Titusville,  153 
TT.  S.  289.  38  L.  Ed.  719:  Scott  v.  Donald, 
165  U.   S.  58,  98,  41   L.   Ed.   632;   Bowman 


V.  Chicago,  etc.,  R.  Co.,  125  U.  S.  465,  31 
L.   Ed.  700. 

The  people  of  a  state  have  as  much 
right  to  protection  against  the  enactments 
of  that  state,  interfering  with  the  free- 
dom of  commerce  among  the  states,  as 
have  the  people  of  other  states.  Minne- 
sota V.  Barber,  136  U.  S.  313,  326,  34  L,. 
Ed.   455. 

86.  A  state  may  tax  instruments  of 
interstate  commerce. — Covington,  etc., 
Bridge  Co.  v.  Kentucky,  154  U.  S.  204,  212, 
38  L.  Ed.  962;  Henderson  Bridge  Co.  v. 
Henderson  City,  173  U.  S.  592,  623,  43  L. 
Ed.  823;  Postal  Tel.  Cable  Co.  v.  Charles- 
ton, 153  U.  S.  692,  700,  38  L.  Ed.  871. 

87.  Interstate  bridge  may  be  taxed  by 
the  states.— Pittsburgh,  etc.,  Railway  v. 
Board  of  Public  Works,  172  U.  S.  32,  43, 
43  L.  Ed.  354;  Henderson  Bridge  Co  v. 
Henderson  City,  173  U.  S.  592,  43  L.  Ed. 
823;  Henderson  Bridge  Co.  v.  Henderson 
City,  173  U.  S.  624,  43  L.  Ed.  835. 

88.  Henderson  Bridge  Co.  v.  Hender- 
son City,  141  U.  S.  679,  689,  35  L.  Ed.  900; 
Henderson  Bridge  Co.  v.  Henderson  City, 
173  U.  S.  592,  602,  43  L-  Ed.  823;  Hender- 
son Bridge  Co.  v.  Henderson  City,  173  U. 
S.  624.  43  L.  Ed.  835. 

Such  taxation  is  in  no  proper  sense  in- 
consistent with  the  power  of  congress  to 
regulate  the  use  of  the  river  as  one  of  the 
navigable  waters  of  the  United  States.  It 
does  not  interfere  in  any  degree  with  the 
free  use  of  the  river  by  the  people  of  all 
the  states,  nor  with  any  jurisdiction  that 
the  other  state  to  which  the  bridge  ex- 
tends mav  properly  exercise  over  the 
stream.  Henderson  Bridge  Co.  v.  Hen- 
derson City,  173  U.  S.  592.  43  L.  Ed.  823; 
Henderson  Bridge  Co.  v.  Henderson  City, 
173   U.   S.   624,   43   L.    Ed.   835. 

89.  Henderson  Bridge  Co.  7;.  Hender- 
son City,  173  U.  S.  592,  623.  43  L-  Ed.  823; 
Henderson  Bridge  Co.  v.  Henderson  City, 
173    U     S.    624,   43    L.    Ed.    835.      See,    also, 
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regarded  as  a  post  road.^^  Nor  does  the  fact  that  the  bridge  between  low-water 
mark  on  either  side  of  the  river  is  used  by  the  corporation  controlhng  it  for  pur- 
poses of  interstate  commerce,  exempt  it  from  taxation  by  the  state  within  whose 
limits  it  is  permanently  located. ^^  In  taxing  an  interstate  bridge,  a  state  can. 
properly  include  the  franchise  it  has  granted  the  bridge  company  in  the  valua- 
tion of  the  company's  property.^^  f ^g  f^^t  that  the  tax  on  such  franchise  is  to 
some  extent  affected  by  the  amount  of  the  tolls  received,  and  therefore  may  be 
supposed  to  increase  the  rate  of  tolls,  is  too  remote  and  incidental  to  make  it 
a  tax  on  the  interstate  business  carried  on  over  or  by  means  of  the  bridge.^^ 

(5)  Cigarettes. — Whatever  product  has  from  time  immemorial  been  recog- 
nized by  custom  or  law  as  a  fit  subject  for  barter  or  sale,  particularly  if  its 
manufacture  has  been  made  the  subject  of  federal  regulation  and  taxation,  must 
be  recognized  as  a  legitimate  article  of  commerce,  although  it  may,  to  a  certain 
extent,  be  within  the  police  power  of  the  states.^-*  This  is  true  of  tobacco,  and 
cigarettes  being  one  of  the  numerous  manufactures  of  tobacco,  the  court  cannot 
take  judicial  notice  of  the  fact  that  it  is  more  noxious  in  this  form  than  an- 
other.^^  Although  a  state  may  not  wholly  interdict  commerce  in  cigarettes,  it 
is  not  bound  to  furnish  a  market  for  them  nor  to  abstain  from  the  passage  of 
any  law  which  it  may  deem  necessary  or  advisable  to  guard  the  health  or  morals 
of  its  citizens,  although  such  may  discourage  importation,  or  diminish  the  profits 
of  the  importer,  or  lessen  the  revenue  of  the  general  government. ^^  There- 
fore it  is  within  the  province  of  the  legislature  of  a  state,  without  violating  the 
commerce  clause  of  the  constitution,  to  say  how  far  cigarettes  manufactured  in- 
and  imported  from  other  states,  may  be  sold  within  its  limits,  or  to  prohibit 
their  sale  entirely,  after  they  have  been  taken  from  the  original  packages,^' 
or  have  left  the  hands  of  the  importer,  provided  no  discrimination  be  made 
against  them  because  of  their  foreign  origin,  and  there  is  no  reason  to  doubt 
that  the  act  in  question  is  designed  for  the  protection  of  the  public  health. ^^ 


Thomson  v.  Pacific   Railroad,  9  Wall.  579, 
19   L.    Ed.    792. 

90.  Henderson  Bridge  Co.  v.  Kentucky, 
166  U.  S.  1.50,  154,  41  L.  Ed.  953.  See, 
also,  Postal  Tel.  Cable  Co.  v.  Charleston, 
153  U.  S.  692,  700,  38  L.   Ed.  871. 

91.  Henderson  Bridge  Co.  v.  Hender- 
son City,  173  U.  S.  592,  623,  43  L-  Ed.  823; 
Henderson  Bridge  Co.  v.  Henderson  City, 
173   U.    S.    624,   43   L.   Ed.    835. 

92.  State  may  tax  the  franchises  it  has 
granted. — Henderson  Bridge  Co.  v.  Ken- 
tucky, 166  U.  S.  150,  153,  41  L.  Ed.  953. 

93.  Henderson  Bridge  Co.  v.  Kentucky, 
166  U.  S.  150,  153,  41  L.  Ed.  953.  See, 
also,  New  York,  etc.,  R.  Co.  v.  Pennsyl- 
vania, 158  U.  S.  431,  439,  39  L.  Ed.  1043; 
Thomas  v.  Gay,  169  U.  S.  264,  274,  42  L. 
Ed.   740. 

94.  Product  recognized  as  fit  subject 
for  barter  or  sale. — Austin  v.  Tennessee, 
179  U.  S.  343,  45  L.  Ed.  224.  See  ante, 
"Subjects,"   I,  A,   2. 

95.  Cigarettes  legitimate  articles  of 
commerce. — Austin  v.  Tennessee,  179  U. 
S.  343,  345,  346,  45  L.  Ed.  224.  See  ante, 
"Tobacco,"  I,  A,  2,  c,  (3). 

96.  State  may  protect  health  and  morals 
of  its  citizens. — Austin  v.  Tennessee,  179 
U.   S.   343,   350,  45  L.    Ed.   224. 

97.  What  constitutes  original  package. 
— See,  generally,  ante,  "What  Constitutes 
Original  Package,"  I,  A,  4,  b,  (2),  (d). 

In  a  case  where  a  state  statute,  prohibit- 


ing the  sale  of  cigarettes,  was  violated,  it 
was  held  that  the  size  of  the  package  in 
which  the  importation  is  actually  made 
does  not  govern,  but  that  the  size  of  the 
package  in  which  bona  fide  transactions 
are  carried  on  between  the  manufacturer 
and  the  wholesale  dealer  residing  in  dif- 
ferent states  governs,  and  that  where  the 
manufacturer  put  up  the  package  with  the 
express  intent  of  evading  the  laws  of  an- 
other state,  such  package  would  not  be 
regarded  as  an  original  one  and  thereby 
come  under  the  protection  of  the  com- 
merce clause,  but  would  be  controlled  by 
the  police  power  of  the  state.  Austin  v. 
Tennessee,  179  U.  S.  343,  359,  360,  45  L. 
Ed.  224.  See,  also.  Cook  v.  Marshall 
Countj',  196  U.   S.  261,   271,  49   L.  Ed.  471. 

Where  small  pasteboard  boxes  three 
inches  in  length  and  one  and  a  half  inches 
in  width  each  containing  ten  cigarettes  with 
no  shipping  address  on  the  boxes,  were 
taken  from  the  factory  by  an  express  com- 
pany, placed  in  a  large  basket  and  carried 
into  another  state  where  they  were 
emptied  on  the  counter  of  the  consignee, 
it  was  held  that  these  boxes  did  not  con- 
stitute the  original  packages  protected  by 
the  constitution  of  the  United  States 
against  any  interference  by  the  states 
while  in  the  hands  of  the  importer.  Aus- 
tin V.  Tennessee,  179  U.  S.  343,  45  L.  Ed. 
224. 

98.  Regulation  of  sale  by  state. — Austin 
V.  Tennessee,  179  U.  S.  343,  348,  45  L.  EdL 
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(6)  Contracts. — Under  the  power  to  regulate  its  internal  commerce,  a  state 
may  prescribe  the  form  of  all  commercial  contracts  relating  to  such  commerce.^* 
Although  an  attempt  on  the  part  of  a  state  to  prohibit  the  making  of  contracts 
relating  to  interstate  commerce  would  be  a  regulation  of  such  commerce,  and 
therefore  void,^  yet  it  is  within  the  power  of  the  states  to  legislate  as  to  the 
form^  and  manner  of  proving^   such   contracts. 

(7)  Dams. — See  post,  "Navigation  and  Navigable  Waters,"  II,  A,  2,  d,  (19). 

(8)  Excluding  Imports  and  Preventing  Exports — (a)  Exclusion  of  Imports 
— aa.  Lawful  Articles  of  Commerce. — A  lawful  article  of  commerce  cannot  be 
wholly  excluded  from  importation  into  a  state  from  another  state  where  it  was 
manufactured  or  grown."*  The  power  to  regulate  or  forbid  the  sale  of  a  com- 
modity, after  it  has  been  brought  into  the  state,  does  not  carry  with  it  the  right 
and  power  to  prevent  its  introduction  by  transportation  from  another  state.^  An 
article  which  congress  i  .es  and  recognizes  as  a  proper  and  lawful  subject  of 
commerce  cannot  be  excluded   from  a  .'itate.^ 

bb.  Articles  Not  Legitimate  Subjects  of  Commerce. — A  state  may  exclude 
from  its  limits  articles  which  are  not  legitimate  subjects  of  trade  and  com- 
merce.'^ Thus,  the  states  may,  in  the  exercise  of  their  police  power,  protect  their 
people  against  the  introduction  within  their  respective  limits  of  infected  mer- 
chandise.^  And  a  state  has  power  to  provide  by  law  suitable  measures  to  pre- 
vent the  introduction  into  the  state  of  articles  of  trade,  which,  on  account  of 
their  existing  condition,  would  bring  in  and  spread  disease,  pestilence  and  death. 
Such  articles  are  not  merchantable;  they  are  not  legitimate  subjects  of  trade  and 
commerce.  They  may  be  rightly  outlawed  as  intrinsically  and  directly  the  im- 
mediate sources  and  causes  of  destruction  of  human  health  and  life.     The  self- 


324  (construing  statute  of  Tennessee,  Acts 
of  1897,  ch.   30). 

The  right  of  a  state  to  tax  the  sale  of 
cigarettes  brought  from  other  states  is  the 
same  as  its  right  to  tax  the  sale  of  other 
articles  of  interstate  commerce,  for  treat- 
ment of  which,  see  post,  "Taxation  of 
Subjects  of  Commerce,"  III,  B,  2,  j;  "Im- 
ports  and    Exports,"   III,    B,   2,   j,    (2). 

99.  Form  of  commercial  contracts. — 
Covington,  etc.,  Bridge  Co.  v.  Kentucky, 
154  U.  S.  204,  211,  38  L.  Ed.  962;  Trade- 
mark Cases,  100  U.  S.  82,  25  L.  Ed.  550. 
See  post,  "Internal  or  Intrastate  Com- 
merce," II,  B.  See,  generally,  the  title 
CONTRACTS,  vol.  4,  p.  552. 

1.  State  cannot  prohibit  making  of  con- 
tracts relating  to  interstate  commerce. — 
Richmond,  etc.,  R.  Co.  v.  Patterson  To- 
bacco Co.,  169  U.  S.  311,  42  L.  Ed.  759; 
Missouri,  etc.,  R.  Co.  v.  McCann,  174  U. 
S.  580,  590,  43  L.  Ed.  1093.  See,  also. 
Central  of  Georgia  R.  Co.  v.  Murphey,  196 
U.  S.  194,  49  L.  Ed.  444.  See  post,  "Regu- 
lations with  Respect  to  Liability  of  Car- 
rier," II,  A,  2,  d,  (23),  (j);  Liability  be- 
yond Carrier's  Own  Lines,"  II,  A,  2,  d, 
(23),    (j),   bb. 

2.  Form  of  contract. — Missouri,  etc.,  R. 
Co.  V.  McCann,  174  U.  S.  580,  587,  43  L. 
Ed.  1093. 

3.  Manner  of  proving  contract. — Rich- 
mond, etc.,  R.  Co.  V.  Patterson  Tobacco 
Co.,  169  U.  S.  311,  313,  316,  42  L.  Ed.  759. 
See  post,  "Liability  beyond  Carrier's  Own 
Lines,"  II,  A,  2,  d,  (23),  (j),  bb. 

4.  Lawful  article  of  commerce  cannot 
be     wholly     excluded. — Schollenberger     v. 


Pennsylvania,  171  U.  S.  1,  12,  43  L.  Ed. 
49;  Smith  z>.  St.  Louis,  etc.,  R.  Co.,  181 
U.  S.  248,  255,  45  L.  Ed.  847;  Austin  V. 
Tennessee,  179  U.  S.  343,  344,  45  L.  Ed. 
224;  Bowman  v.  Chicago,  etc.,  R.  Co.,  125 
U.  S.  465,  31  L.  Ed.  700;  Railroad  Co.  v. 
Husen,  95  U.  S.  465,  24  L-  Ed.  527;  Leisy 
V.  Hardin.  135  U.  S.  100,  34  L.  Ed.  128;: 
Lyng  V.  Michigan,  135  U.  S.  161,  34  L.  Ed. 
150. 

5.  Bowman  v.  Chicago,  etc.,  R.  Co.,  125- 
U.    S.   465.   500,   31    L.    Ed.   700. 

6.  Article  taxed  and  recognized  by  con- 
gress.— Schollenberger  v.  Pennsylvania, 
171  U.  S.  1,  19,  43  L.  Ed.  49. 

Thus  such  an  article  cannot  be  totally 
excluded  from  any  state  simply  because 
the  state  may  choose  to  decide  that,  for 
the  purpose  of  preventing  the  importation 
of  an  impure  or  adulterated  article,  it  will 
not  permit  the  introduction  of  the  pure 
and  unadulterated  article  within  its  bor- 
ders upon  any  terms  whatever.  Schollen- 
berger 7>.  Pennsylvania,  171  U.  S.  1,  19,  43 
L.  Ed.  49. 

7.  Articles  not  legitimate  subjects  of 
commerce. — Bowman  v.  Chicago,  etc.,  R. 
Co.,  125  U.  S.  465,  490,  31  L.  Ed.  700; 
Patterson  v.  Kentucky,  97  U.  S.  501,  505, 
24  L.  Ed.  1115;  Railroad  Co.  v.  Husen,  95 
U.  S.  465,  471,  24  L.  Ed.  527;  Missouri,  etc.,. 
R.  Co.  V.  Haber,  169  U.  S.  613,  633,  42  L. 
Ed.   878. 

8.  Infected  merchandise. — Patterson  v. 
Kentucky,  97  U.  S.  501,  505,  24  L.  Ed. 
1115;  Railroad  Co.  v.  Husen,  95  U.  S.  465,. 
471,  24  L.  Ed.  527;   Missouri,  etc.,  R.  Co. 
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protecting  power  of  each  state,  therefore,  may  be  rightfully  exerted  against  their 
introduction,  and  such  exercise  of  power  cannot  be  considered  regulations  of  com- 
merce prohibited  by  the  constitution.^  An  adulterated  article  may  be  excluded 
from  a  state. i*^  But  the  fact  that  an  article  is  subject  to  be  adulterated  by  dis- 
honest persons,  in  the  course  of  its  manufacture  with  other  substances,  which 
it  is  claimed  may  in  some  instances  become  deleterious  to  health,  does  not  create 
the  right  in  any  state  through  its  legislature  to  forbid  the  introduction  of  the 
imadulterated  article  into  the  state. ^^  A  state  has  power  to  regulate  the  intro- 
duction of  any  article,  including  a  food  product,  so  as  to  insure  purity  of  the 
article  imported,  but  such  police  power  does  not  include  the  total  exclusion  even 
of  an  article  of  food.^^  a  state  has  power  to  prevent  fraud  and  deception  in  the 
sale  of  articles  within  the  state,  and  so  may  exclude  from  its  limits  any  article 
manufactured  in  another  state,  which  has  been  disguised  or  adulterated  so  as 
to  cause  it  to  look  like  another  article,  and  the  sale  of  which  may,  by  reason  of 
such  disguise  or  adulteration,  cheat  the  general  public  into  purchasing  that  which 
they  may  not  intend  to  buy.  The  freedom  of  commerce  among  the  states  does 
■not  demand  the  recognition  of  the  right  to  practice  a  deception  upon  the  public 
in  the  sale  of  any  articles,  even  though  they  may  have  become  the  subject  of 
trade  in  different  parts  of  the  country.^^     fhe  states  may  by  police  regulations 


V.  Haber,  169  U.  S.  613,  633,  42  L.  Ed.  878. 

"A  bale  of  goods  upon  which  the  duties 
have  or  have  not  been  paid,  laden  with 
infection,  may  be  seized  under  health  laws, 
and  if  it  cannot  be  purged  of  its  poison, 
may  be  committed  to  the  flames."  Oilman 
■V.  Philadelphia,  3  Wall.  713,  18  L.  Ed.  96; 
Patterson  v.  Kentucky,  97  U.  S.  501,  505, 
24  L.   Ed.   1115. 

9.  Articles  liable  to  cause  disease  and 
death. — Bowman  v.  Chicago,  etc.,  R.  Co., 
125  U.  S.  465,  490,  31  L.  Ed.  700.  See, 
also,  Railroad  Co.  v.  Husen.  95  U.  S.  4i\b, 
471,  24  L.  Ed.  527;  Patterson  v.  Kentucky, 
57  U.  S  501,  24  L.  Ed.  1115;  Missouri, 
•etc.,  R.  Co.  V.  Haber,  169.  U.  S.  613,  42  L. 
Ed.  878. 

Thus,  rags  or  other  subjects  infected 
with  the  germs  of  yellow  fever  or  the 
virus  of  smallpox,  or  cattle  or  meat  or 
ether  provisions  that  are  diseased  or  de- 
cayed, or  otherwise,  from  their  condition 
and  quality,  unfit  for  human  use  and  con- 
sumption, may  be  excluded  by  a  state. 
Bowman  v.  Chicago,  etc.,  R.  Co.,  125  U. 
S.    465,   490.   31    L.    Ed.    700. 

10.  Exclusion  of  adulterated  articles. — 
Schollenbero^er  v.  Pennsylvania,  171  U.  S. 
1,  43  L.   Ed.   49. 

11.  Facts  that  article  may  be  adulter- 
ated does  not  justify  total  exclusion. — 
Schollenberger  v.  Pennsylvania,  171  U.  S. 
1,   43   L.   Ed.   49. 

A  state  has  not  the  right  to_  absolutely 
prohibit  the  introduction  within  its  bor- 
ders of  an  article  of  commerce,  which  is 
not  adulterated  and  which  in  its  pure  state 
is  healthful,  simply  because  such  an  ar- 
ticle in  the  course  of  its  manufacture  may 
be  adulterated  by  dishonest  manufacturers 
for  purposes  of  fraud  or  illegal  gains.  The 
had  article  may  be  prohibited,  but  not  the 
pi^re  and  healthv  one.  Schollenbereer  v. 
Pennsvlvania,  171  U.  S.  1,  14,  43  L.  Ed.  49. 

12.  Regulation  to  insure  purity. — Schol- 
lenberger V.  Pennsylvania,  171  U.  S.  1,  12, 


43  L.  Ed.  49;  Smith  v.  St.  Louis,  etc.,  R. 
Co.,  181  U.  S.  248,  255,  45  L-  Ed.  847.  See, 
also,  Minnesota  v.  Barber,  136  U.  S.  313,  34 
L.  Ed.  455. 

13.  Regulations  to  prevent  fraud  and 
deception. — Plumley  v.  Massachusetts,  155 
U.  S.  461,  39  L.  Ed.  223.  See,  also,  Patap- 
sco  Guano  Co.  v.  North  Carolina  Board  of 
Agriculture,  171  U.  S.  345,  357,  43  L.  Ed. 
191;  Schollenber.ger  v.  Pennsylvania,  171 
U.  S.  1,  43  L.  Ed.  49;  Scott  v.  Donald,  165 
U.  S.  58,  41  E.  Ed.  632;  Capital  City  Dairy 
Co.  V.  Ohio,  183  U.  S.  238,  46  L.  Ed.  171; 
Austin  V.  Tennessee,  179  U.  S.  343,  45  L. 
Ed.  224. 

Chapter  661,  §  41,  1893.  of  the  laws  of 
New  York  provided:  "No  person  shall 
within  the  state  manufacture,  produce, 
compound,  brew,  distill,  have,  sell  or  ofifer 
for  sale  any  adulterated  food  or  drug.  An 
article  shall  be  deemed  to  be  adulterated 
within  the  meaning  of  this  act,  *  *  *  in  the 
case  of  food,  *  *  *  if  it  be  colored  or  coated, 
or  polished,  or  powdered  whereby  damage 
is  concealed,  or  it  is  made  to  appear  better 
than  it  really  is,  or  of  greater  value."  Held, 
this  statute  was  not  repugnant  to  the  com- 
merce clause  of  the  constitution,  and 
therefore  the  state,  in  exercising  its  police 
power,  could  lawfully  pass  such  a  statute. 
Crossman  v.  Lurman,  192  U.  S.  189,  193, 
48  L.  Ed.  401. 

The  act  of  congress  of  August  30,  1890, 
26  Stat.  414.  §  2,  provided:  "It  shall  be 
unlawful  to  import  into  the  United  States 
any  adulterated  or  unwholesome  food  or 
drug,  or  any  vinous,  spirituous  or  malt 
liquors,  adulterated  or  mixed  with  any 
poisonous  or  noxious  chemical,  drug  or 
other  ingredient  injurious  to  health." 
Held,  this  act  of  congress  did  not  deprive 
a  state  of  its  police  power  to  legislate  for 
the  benefit  of  its  people  in  the  prevention 
of  deceptjon  and  fraud,  and  thus  to  con- 
trol sales  made  within  the  state  of  ar- 
ticles so  adulterated  as  to  come  within  the 
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•exclude  from  their  midst  animals  having  contagious  or  infectious  diseases/^  as 
well  as  persons  afflicted  by  contagious   or   infectious   diseases. ^^ 

(b)  Prohibiting  or  Impeding  Exportation. — It  is  beyond  the  power  of  a  state 
■either  to  forbid  or  impede  the  exportation  of  articles  of  commerce,  after  they 
have  once  been  lawfully  called  into  existence, ^<^  but  a  state  statute  prohibiting 
the  manufacture  of  articles  which  might  ultimately  be  exported,  is  not  an  in- 
terference with  interstate  commerce,  since  manufacture  is  not  commerce. ^^ 

(9)  Exclusion  of  Criminals,  'Paupers,  Lunatics,  etc. — The  police  power  of  a 
-State  justifies  the  adoption  of  precautionary  measures  against  social  evils. ^^ 
Under  it  a  state  may  legislate  to  prevent  the  spread  of  crime  or  pauperism,  or 
disturbances  of  the  peace. ^^  It  may,  by  necessary  and  proper  laws,  in  the  ab- 
sence of  legislation  by  congress,  protects  itself  against,  and  exclude  from  its 
limits  convicts,  paupers,  idiots,  lunatics,  lewd  women,  and  persons  likely  to  be- 
come a  public  charge,2o  as  well  as  persons  afflicted  by  contagious  or  infectious 
diseases  ;2i  a  right  founded  in  the  sacred  law  of  self-defense. 22  A  state  statute 
requiring  from  the  master  of  every  vessel  arriving  in  the  state,  a  list  of  pas- 
sengers, with  their  names,  ages,  places  of  birth,  last  place  of  legal  settlement, 
etc.,  is  a  police  regulation  within  the  power  of  the  state  to  enact  and  is  not  a 
regulation  of  commerce  inconsistent  with  the  constitution  of  the  United  States 
the  law  being  intended  to  prevent  the  state  from  being  burdened  with  an  influx 
•of   foreigners  likely  to  become  paupers. ^3     And   such   statute   is   not   in  conflict 


valid  prohibitions  of  a  state  statute.  Cross- 
man  V.  Lurman,  192  U.  S.  189,  199,  200,  48 
L.  Ed.  401.        . 

A  firm  of  New  York,  by  a  contract  made 
in  that  state,  sold  cofifee  to  a  Maryland 
firm,  the  coffee  to  be  shipped  from  a  for- 
eign port  to  New  York  and  stored  there. 
When  the  cofifee  arrived,  it  was  discov- 
•ered  to  be  of  an  inferior  quality.  Held, 
where  an  article  is  so  adulterated  and 
fraudulent  as  to  come  within  the  prohibi- 
tions of  the  law  of  a  state,  the  fact  that  it 
was  in  demand  in  some  places  outside  of 
the  state,  would  not  make  such  adulter- 
ated and  deceptive  article  legitimate  com- 
merce, and  thereby  come  under  the  inter- 
state commerce  clause.  Grossman  v.  Lur- 
man, 192  U.  S.  189,  200,  48  L.  Ed.  401.  See 
post,  "Oleomargarine,"  II,  A,  2,  d,  (20). 

14.  Railroad  Co.  v.  Husen,  95  U.  S.  465, 
471,  24  L.  Ed.  527;  Patterson  v.  Kentucky, 
97  U.  S.  501,  505,  24  L.  Ed.  1115;  Mis- 
souri, etc.,  R.  Co.  V.  Haber,  169  U.  S.  613, 
633,  42  L.  Ed.  878.  See,  also,  Kimmish  v. 
Ball,  129  U.  S.  217,  32  L.  Ed.  695.  See, 
generally,  the  title  ANIMALS,  vol.  1,  p. 
316. 

15.  Railroad  Co.  v.  Husen,  95  U.  S.  465, 
471.  24  L.  Ed.  527;  Bowman  v.  Chicago, 
•etc.,  R.  Co.,  125  U.  S.  465,  492,  31  L.  Ed. 
700. 

16.  Preventing  exportation. — Kidd  v. 
Pearson,  128  U.  S.  1,  18,  32  L.  Ed.  346. 
See  ante,  "When  Protection  Attaches,"  I, 
A,  4,  a. 

17.  Statute  prohibiting  manufacture. — 
Kidd  V.  Pearson,  128  U.  S.  1,  32  L.  Ed. 
346.  See  ante,  "Production  and  Manufac- 
ture." T.  A.  3,  c. 

18.  State  may  adopt  precautionary 
measures  against  social  evils. — Bowman  v. 
Chicago,  etc..  R.  Co.,  125  U.  S.  465,  492,  31 
L.  Ed.  700;  Railroad  Co.  v.  Husen,  95  U. 
S.   465,   471,   24    L.    Ed     527. 


19.  State  may  legislate  to  prevent  spread 
of  crime,  pauperism,  etc.— Bowman  v.  Chi- 
cago, etc.,  R.  Co.,  125  U.  S.  465,  492,  31 
L.  Ed.  700;  Railroad  Co.  v.  Husen,  95  U. 
S.  465,  471,  24  L.  Ed.  527.  See  the  title 
ALIENS,  vol.    1,  p.   248. 

20.  Exclusion  of  criminals,  paupers  and 
the  like.— Patterson  v.  Kentucky,  97  U.  S. 
501,  505,  24  L.  Ed.  1115;  Missouri,  etc.,  R, 
Co.  V.  Haber,  169  U.  S.  613,  633,  42  L.  Ed. 
878;  Railroad  Co.  v.  Husen,  95  U.  S.  465, 
471,  24  L.  Ed.  527;  Bowman  v.  Chicago, 
etc.,  R.  Co.,  125  U.  S.  465,  492,  31  L.  Ed. 
700.     See  the  title  ALIENS,  vol.  1,  p.  248. 

A  state,  under  its  general  and  admitted 
power  to  define  and  punish  ofifenses 
against  its  own  peace  and  policy,  may  re- 
pel_  from  its  borders  an  unacceptable  popu- 
lation, whether  paupers,  criminals,  fugi- 
tives, or  liberated  slaves;  and,  conse- 
quently, may  punish  her  citizens  and 
others  who  thwart  this  policy,  by  harbor- 
ing, secreting,  or  in  any  way  assisting 
such  fugitives.  It  is  no  objection  to  such 
legislation  that  the  oflfender  may  be  liable 
to  punishment  under  the  act  of  congress 
for  the  same  acts,  when  injurious  to  the 
owner  of  the  fugitive  slave.  Moore  v. 
Illinois,  14  How.  13,  14  L.  Ed.  306.  See, 
generally,  the  title  SLAVERY  AND  IN- 
VOLUNTARY  SERVITUDE. 

21.  Exclusion  of  diseased  persons. — 
Railroad  Co.  v.  Husen,  95  U.  S.  465,  471, 
24  L.  Ed.  527;  Bowman  v.  Chicago,  etc., 
R.   Co.,  135  U.   S.  465,  492.  31   L.   Ed.  700. 

22.  Right  founded  in  law  of  self-defense. 
—Railroad  Co.  v.  Husen,  95  U.  S.  465,  471, 
24  L.  Ed.  527;  Bowman  v.  Chicago,  etc.,  R. 
Co.,  125  U.  S.  465,  492,  31  L.  Ed.  700; 
Passenger  Cases,  7  How.  283,  12  L.  Ed. 
702. 

23.  Reouiring  master  to  furnish  list  of 
passengers,  etc. — New  York  Citv  7'.  'Miln, 
11   Pet.   102.  9  L.   Ed.  648;   Machine  Co.  v. 
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with  the  passenger  laws  of  the  United  States.^^  But  the  right  of  a  state  to 
protect  itself  from  the  introduction  of  paupers  and  convicted  criminals  from 
abroad  can  only  arise  from  vital  necessity  for  its  exercise,  and  cannot  be  carried 
beyond  the  scope  of  that  necessity.-^  Therefore  a  state  statute,  though  appar- 
ently directed  against  persons  mentally  and  physically  infirm,  paupers,  convicted 
criminals,  lewd  and  debauched  women,  etc.,  which  imposes  a  burdensome  and 
almost  impossible  condition  upon  shipmasters  as  a  prerequisite  to  their  landing 
their  passengers,  e.  g.,  requiring  him  to  give  for  each  passenger,  a  bond  in  a 
large  sum,  conditioned  to  indemnify  the  state  against  any  expense  for  the  relief 
or  support  of  the  person  named  in  the  bond,  but  allowing  such  bond  to  be  com- 
muted by  the  payment  of  a  small  sum  of  money  for  each  passenger,  not  being 
restricted  in  its  application  to  actual  paupers,  criminals,  diseased  persons  and 
immoral  women,  goes  far  beyond  the  necessity  of  the  case  and  is  void  as  a 
regulation  of  foreign  commerce.  The  practical  result  of  such  statute  is  to 
impose  burdens  and  conditions  upon  all  passengers.-^     And  such  statute  is  not 


Gage,  100  U.  S.  676,  679,  25  L.  Ed.  754. 
See.  also,  Henderson  v.  New  York  City, 
92  U.  S.  259,  23  L.  Ed.  543.  And  see  the 
title  ALlbA'S,  vol.  1,  p.  248. 

24.  Statute  not  in  conflict  with  passenger 
laws.— New  York  City  v.  Miln,  11  Pet.  102, 
9   L.    Ed.   64S. 

25.  Exercise  of  power  by  state  limited 
to  actual  necessity. — Chy  Lung  v.  Free- 
man, 92  U.  S.  275.  23  L.  Ed.  550;  Bowman 
V.  Chicago,  etc.,  R.  Co.,  125  U.  S.  465,  492, 
31  L.  Ed.  700;  Railroad  Co.  v.  Husen,  95 
U.  S.  465,  472,  473,  24  L.  Ed.  527.  See, 
also.  Smith  v.  St.  Louis,  etc.,  R.  Co.,  181 
U.    S.    248.   253,    45   L.    Ed.    847. 

26.  Imposing  burdensome  conditions 
upon  landing  of  all  passengers. — Hender- 
son V.  New  York  City,  92  U.  S.  259,  23  L. 
Ed.  543;  Chy  Lung  v.  Freeman,  92  U.  S. 
275,  23  L.  Ed.  550:  People  v.  Compagnie 
Generale  Transatlantique,  107  U.  S.  59,  27 
L  Ed.  383.  See,  also.  Railroad  Co.  v. 
Husen,  95  U.  S.  465,  472,  473,  24  L.  Ed. 
527;  Cook  v.  Pennsylvania,  97  U.  S.  566, 
572.  24  L.  Ed.  1015;  Gloucester  Ferry  Co. 
V.  Pennsylvania.  114  U.  S.  196,  213,  29  L. 
Ed.  158;  Head  Money  Cases,  112  U.  S.  580, 
593,  28  L.  Ed.  798;  Smith  v.  St.  Louis,  etc., 
R.  Co.,  181  U.  S.  248,  253,  45  L.  Ed.  847; 
Louisville,  etc.,  R.  Co.  v.  Kentucky,  161 
U.  S.  677,  700.  40  L.  Ed.  849;  ^Machine  Co. 
V.   Gage.  100  U.   S.   676,  679,  25  L.   Ed.  754. 

The  New  York  statute  requiring  the 
master  or  owner  of  every  ship  or  vessel 
arriving  in  the  port  of  New  York  from 
any  country  out  of  the  United  States  to 
give  a  bond  for  each  passenger  landed  in 
the  city,  in  the  peral  sum  of  $300,  con- 
ditioned to  indemnify  the  commissioners 
of  immigration,  and  every  county,  city 
and  town  in  the  state,  asainst  any  expense 
for  the  relief  or  support  of  the  persons 
named  in  the  bond  for  four  years  there- 
after; but  allowing  the  owner  or  con- 
signee to  commute  for  such  bond,  and  be 
released  from  giving  it,  by  paying,  within 
twenty-four  hours  after  the  landing  of  the 
passengers,  the  sum  of  $1.50  for  each  one 
of  them;  and  providing  that  if  either  the 
bond  be  given  or  the  sum  paid  within  the 
twenty-four  hours,   a   penalty   of   $500   for 


every  pauper  shall  be  incurred,  which  is 
made  a  lien  on  the  vessel  collectible  by 
attachment  at  the  suit  of  the  commis- 
sioner of  immigration,  held  to  be  void,  be- 
cause legislation  on  the  subject  which  it 
covers  is  confided  exclusively  to  congress 
by  the  clause  of  the  constitution  which 
gives  that  body  the  right  to  regulate  com- 
merce with  foreign  nations.  The  court 
said:  "Whether,  in  the  absence  of  such 
action  (by  congress),  the  "states  can,  or 
how  far  they  can,  by  appropriate  legisla- 
tion, protect  themselves  against  actual 
paupers,  vagrants,  criminals,  and  diseased 
persons,  arriving  in  the  territory  from  for- 
eign countries,  we  do  not  decide.  The  por- 
tions of  the  New  York  statute  which  con- 
cern persons  who,  on  inspection,  are  found 
to  belong  to  these  classes,  are  not  properly 
before  us,  because  the  relief  sought  is  to- 
the  part  of  the  statute  applicable  to  all 
passengers  alike,  and  is  the  only  relief 
which  can  be  given  on  tliis  bill  "  Hender- 
son V.  New  York  City,  92  U.  S.  259,  275, 
23    L.    Ed.   543. 

The  statute  of  Louisiana  which  was  in- 
volved in  the  case  of  Commissioners  of 
Immigration  v.  North  German  Lloyd,  92^ 
U.  S.  259,  23  L.  Ed.  542,  is  very  similar  to, 
if  not  an  exact  copy  of,  that  of  New  York, 
and  was  held  void  for  the  same  reasons 
as  in  the  case  of  the  New  York  statute. 
Henderson  v.  New  York  City,  92  U.  S.  259, 
275,  23   L.   Ed.   543. 

The  statute  of  California  is  of  the  same 
class  as  the  statutes  of  New  York  and 
Louisiana,  but  differs  from  them  in  that 
it  does  not  require  a  bond  for  every  pas- 
senger or  commutation  in  money,  as  the 
statutes  of  New  York  and  Louisiana  do, 
but  only  for  certain  indicated  clashes, 
among  which  are  lewd  and  debauched 
women,  but  the  features  of  the  statute  are 
such  as  to  show  very  clearly  that  the  pur- 
pose is  to  extort  money  from  a  large  class 
of  passengers,  or  to  prevent  their  immi- 
gration to  California  altogether.  The  stat- 
ute also  operates  directly  on  the  pas- 
senger; for,  unless  the  master  or  owner 
of  the  vessel  gives  an  onerous  bond  for 
the  protection  of  the  state  against  the  sup- 
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Telieved  from  the  constitutional  objection  by  saying  in  the  title  of  the  statute 
that  it  is  in  aid  of  a  law  called  an  inspection  law,  which  authorizes  passengers 
to  be  inspected  with  reference  to  their  being  criminals,  paupers,  lunatics,  orpnans 
or  infirm  persons,  liable  to  become  a  public  charge.  Such  facts  are  not  to  be 
ascertained  by  an  inspection  law,  as  that  word  was  understood  at  the  time  the 
constitution  was  formed  nor  since,  as  guilt  and  poverty  and  orphanage  and 
lunacy  are  not  to  be  ascertained  by  inspection  alone.^^ 

(10)  Ferries — (a)  Granting  of  Franchises  and  Control  in  General.^^ — The 
-commerce  clause  does  not  prevent  a  state  from  granting  a  ferry  license  across 
a  navigable  river  or  water  forming  one  of  the  boundaries  to  a  state.^^  It  is  true 
that,  from  the  earliest  period  in  the  history  of  the  government,  the  states  have 
authorized  and  regulated  ferries,  not  only  over  waters  entirely  within  their 
limits,  but  over  waters  separating  them;^^  and  it  has  been  said  that  the  power 
to  establish  and  regulate  ferries  does  not  belong  to  congress  under  the  power 
to  regulate  commerce,  but  belongs  to  the  states,  and  lies  within  the  scope  of 
that  immense  mass  of  undelegated  powers  reserved  by  the  constitution  to  the 
states.31  However,  conceding,  that  in  many  respects  the  states  can  more  ad- 
-vantageously  manage  such  interstate  ferries  than  the  general  government,32  and 
that  the  privilege  of  keeping  a  ferry,  with  a  right  to  take  toll  for  passengers 
and  freight,  is  a  franchise  grantable  by  the  state,  to  be  exercised  within  such 
limits  and  under  such  regulations  as  may  be  required  for  the  safety,  comfort 
and  convenience  of   the  public,-^^    still  the   fact  remains  that  such  a   ferry  is  a 


port  of  the  passenger,  or  pays  such  sum 
as  the  commissioner  of  immigration 
chooses  to  exact,  he  is  not  permitted  to 
land  from  the  vessel.  The  statute  was 
held  to  extend  far  beyond  the  necessity 
of  the  exercise  of  such  power  and  to  in- 
vade the  right  of  congress  to  regulate 
commerce  with  foreign  nations,  and  there- 
fore to  be  void.  The  court  said:  "We  are 
not  called  upon  by  this  statute  to  decide 
for  or  against  the  right  of  a  state,  in  the 
absence  of  legislation  by  congress,  to  pro- 
tect herself  by  necessary  and  proper  laws 
against  paupers  and  convicted  criminals 
from  abroad;  nor  to  lay  down  the  definite 
limit  of  such  right  if  it  exists.  Such  a 
right  can  only  arise  from  a  vital  neces- 
sity for  its  exercise,  and  cannot  be  car- 
ried beyond  the  scope  of  that  necessity. 
When  a  state  statute,  limited  to  pro- 
visions necessary  and  appropriate  to  that 
object  alone,  shall,  in  a  proper  contro- 
versy, come  before  us,  it  will  be  time 
■enough  to  decide  that  question."  Chy 
Lung  V.  Freeman,  92  U.  S.  275,  280,  23  L. 
Ed.  550.  See,  also,  Smith  v.  St.  Louis, 
etc.,  R.  Co.,  181  U.  S.  248,  253,  45  L.  Ed. 
847. 

As  to  the  validity  of  state  statutes  im^- 
•posing  taxes  upon  passengers  arriving 
from  foreign  countries,  see  post,  "Tax  on 
Passengers,"  IH,  B,  2,  j,  (1).  See,  gen- 
erally, the  title  ALIENS,  vol.   1,  p.  210. 

27.  Statute  not  valid  as  inspection  law. 
— People  V.  Compagnie  Generale  Transat- 
lantique,  107  U.  S.  59,  27  L.  Ed.  383  (con- 
struing New  York  Statute  of  May  31, 
1881). 

Inspection  laws  and  the  words  imports 
and  exports,  as  used  in  article  1,  §  10, 
clause  2,  of  the  constitution,  have  reference 
to  property  and  not  to  persons,  and  can 
have  no  reference  to  free  human  beings. 


People  V.  Compagnie  Generale  Transat- 
lantique,  107  U.  S.  59,  27  L  Ed.  383.  See, 
generally,  the  title  INSPECTION  LAWS, 
ante,  p.  16. 

28.  See  the  title  FERRIES,  vol.  6,  p. 
274. 

29.  Granting  ferry  license. — Fanning  v. 
Gregoire,  16  How.  524,  14  L.  Ed.  1043; 
Conway  v.  Taylor,  1  Black  603,  17  L.  Ed. 
191;  Wiggins  Ferry  Co.  v.  East  St.  Louis, 
107  U.  S.  365,  27  L  Ed.  419;  St.  Clair 
County  V.  Interstate,  etc.,  Transfer  Co., 
192  U.  S.  454,  459,  48  L  Ed.  518.  See,  gen- 
erally, the  title  LICENSES. 

In  the  case  of  Fanning  v.  Gregoire,  16 
How.  524,  14  L.  Ed.  1043,  it  was  declared 
by  the  federal  supreme  court,  speaking 
of  the  charter  of  Fanning  to  ferry  across 
the  Mississippi  River  at  Dubuque,  that  the 
exercises  of  the  commercial  power  by 
congress  did  not  interfere  with  the  police 
power  of  the  state  in  granting  ferry  li- 
censes. Wiggins  Ferry  Co.  v.  East  St. 
Louis,  107  U.S.  365,  375,  27  L.   Ed.  419. 

30.  Control  by  states. — St.  Clair  County 
V.  Interstate,  etc.,  Transfer  Co.,  192  U.  S. 
454,  48  L.  Ed.  518;  Gloucester  Ferry  Co. 
V.  Pennsylvania,  114  U.  S.  196,  215,  29  L. 
Ed.    158. 

Laws  regulating  ferries  are  component 
parts  of  a  mass  of  legislation  emb'-'cing 
everything  within  the  limits  of  a  state  not 
surrendered  to  the  national  government. 
Gibbons  v.  Ogden,  9  Wheat.  1,  6  L  Ed. 
23;  Gloucester  Ferry  Co.  v.  Pennsylvania, 
114  U.  S.  196,  215,  29  L.  Ed.  158;  Wig- 
gins Ferry  Co.  v.  East  St.  Louis,  107  U. 
S.   365,   375,  27  L-   Ed.   419. 

31.  Powers  reserved  by  states. — Con- 
way V.  Taylor,  1  Black  603.  17  L.  Ed.  191. 

32.  Gloucester  Ferry  Co.  v.  Pennsyl- 
vania,  114  U.    S.   196,   217,   29   L.   Ed.   158. 

33.  Grant  of  franchise  by  state. — Glou- 
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means,  and  a  necessary  means,  of  commercial  intercourse  between  the  states 
bordering  on  their  dividing  waters,  and  it  must,  therefore,  be  conducted  without 
the  imposition  by  the  states  of  taxes  or  other  burdens  upon  the  commerce  be- 
tween thern.^^ 

Ferries  between  one  of  the  states  and  a  foreign  country  cannot  be 
deemed,  therefore,  beyond  the  control  of  congress  under  the  commercial  power. 
They  are  necessarily  governed  by  its  legislation  on  the  importation  and  exporta- 
tion of  merchandise  and  the  immigration  of  foreigners,  that  is,  are  subject  ta 
its  regulation  in  that  respect;  and  if  they  are  not  beyond  the  control  of  the 
commercial  power  of  congress,  neither  are  ferries  over  waters  separating  states.^^ 

(b)  Operation  and  Extent  of  Franchise. — The  ferry  franchises  which  the  state 
grants  are  confined   to  the  transit   from  her  own  shores,  and  she  leaves  other 


cester  Ferry  Co.  v.  Pennsylvania,  114  Uv 
S.   196,  217,  29  L.   Ed.  158. 

In  Fanning  v.  Gregorie,  16  How.  524, 
534,  14  L.  Ed.  1043,  it  was  held  that  neither 
the  free  navigation  of  the  Mississippi, 
guaranteed  by  the  ordinance  of  1787,  nor 
any  right  which  may  be  supposed  to  arise 
from  the  exercise  of  the  commercial  power 
of  congress,  interferes  with  the  police 
powers  of  a  state  in  granting  ferry  li- 
censes. When  navigable  rivers  within  the 
commercial  powers  of  the  Union  may  be 
obstructed,  one  or  both  of  these  powers 
may  be  invoked.  Cited  in  Conway  v. 
Taylor,  1  Black  603,  634,  17  L.  Ed.  191. 
Wiggins  Ferry  Co.  v.  East  St.  Louis,  107 
U.  S.  365,  374,  27  L.  Ed.  419;  St.  Clair 
County  V.  Interstate,  etc.,  Transfer  Co., 
192  U.    S.   454,  459,  48   L-   Ed.   518. 

In  Conway  v.  Taylor,  1  Black  603,  17 
L.  Ed.  191,  a  ferry  franchise  on  the  Ohio 
was  held  to  be  grantable  under  the  laws 
of  Kentucky  to  a  citizen  of  that  state  who 
was  a  riparian  owner  on  the  Kentucky 
side.  It  was  said  not  to  be  necessary  to 
the  validity  of  the  grant  that  the  grantee 
should  have  the  right  of  landing  on  the 
other  side  or  beyond  the  jurisdiction  of 
the  state.  The  opinion,  however,  did  not 
pass  upon  the  question  of  the  right  of  one 
state  to  regulate  the  charge  for  ferriage, 
nor  does  it  follow  that  because  a  state 
may  authorize  a  ferry  from  its  own  ter- 
ritory to  that  of  another  state,  it  may 
regulate  the  charges  upon  such  ferry.  It 
is  true  the  states  have  assumed  the  right 
in  a  number  of  instances,  since  the  adop- 
tion of  the  constitution,  to  fix  the  rates 
or  tolls  upon  interstate  ferries,  and  per- 
haps in  some  instances  have  been  rec- 
ognized as  having  the  authority  to  do  so 
by  the  courts  of  the  several  states.  But 
there  is  no  case  in  the  federal  supreme 
court  where  such  right  has  been  rec- 
ognized. Cited  in  Covington,  et*.,  Bridge 
Co.  V.  Kentucky,  154  U.  S.  204,  219,  38  L. 
Ed.  962;  Wiggins  Ferrv  Co.  v.  East  St. 
Louis,  107  U.  S.  365,  377,  27  L.   Ed.  419. 

The  essential  distinction  between  a 
ferry  in  the  restricted  and  legal  significa- 
tion of  that  term  and  transportation  as 
such  constituting  interstate  commerce  was 
pointedly  emphasized  in  the  opinion  in 
Conway  v.  Taylor,  1  Black  603,  17  L.  Ed. 
191,   and  the  distinction   between  the   two 


was  necessarily  involved,  if  it  may  not  be 
/said  to  have  been  controlling,  in  the  de- 
cision of  that  case.  St.  Clair  County  v. 
Interstate,  etc.,  Transfer  Co.,  192  U.  S. 
454,   467,   48    L.    Ed.    518. 

34.  Ferry  as  a  means  of  commerce. — 
Gloucester  Ferry  Co.  v.  Pennsylvania,  114 
U.  S.  196,  217,  29  L.  Ed.  158;  St.  Clair 
County  V.  Interstate,  etc..  Transfer  Co.» 
192  U.  S.  454,  48   L.   Ed.  518. 

Ferries  over  watercourses  separating 
states  are  not  beyond  the  control  of  the 
commercial  power  of  congress.  Glouces- 
ter Ferry  Co.  v.  Pennsylvania,  114  U.  S. 
196,  215,  29  L.   Ed.   158. 

In  Gibbons  v.  Ogden,  9  Wheat.  1,  6  L. 
Ed.  23,  it  was  said  that  laws  respecting 
ferries  constitute  a  component  part  of 
the  legislation  embracing  everything 
within  the  limits  of  a  state  not  surren- 
dered to  the  general  government.  "But 
in  this  language  he  plainly  refers  to  fer- 
ries entirely  within  the  state,  and  not  to 
ferries  transporting  passengers  and  freight 
between  the  states  and  foreign  countries; 
for  the  power  vested  in  congress,  he  says, 
comprehends  every  species  of  commercial 
intercourse  between  United  States  and 
foreign  countries  *  *  *  and  what  is  true 
of  foreign  commerce  is  also  true  of  com- 
merce between  states  over  the  waters 
separating  them."  Gloucester  Ferry  Co. 
V.  Pennsylvania,  114  U.  S.  196,  215,  29  L. 
Ed.  158. 

Congress  has  passed  various  laws  re- 
specting such  international  and  interstate 
ferries,  the  validity  of  which  is  not  open 
to  question.  Gloucester  Ferry  Co.  v. 
Pennsylvania,  114  U.  S.  196,  216,  29  L. 
Ed.   158. 

The  states,  in  conferring  ferry  rights, 
may  pass  laws  so  infringing  the  commer- 
cial power  of  the  nation  that  it  would  be 
the  duty  of  the  federal  supreme  court  to 
annul  or  control  them.  The  function  is 
one  of  extreme  delicacy,  and  only  to  be 
performed  where  the  infraction  is  clear. 
Conway  v.  Taylor,  1  Black  603,  634,  17  L. 
Ed.  191;  Pennsylvania  v.  Wheeling,  etc.. 
Bridge  Co.,  13  How.  518,  519,  14  h.  Ed. 
240. 

35.  Ferries  between  one  of  the  states 
and  foreign  countries. — Gibbons  v.  Ogden, 
9  Whe?it.  1,  6  L.  Ed.  23;  Gloucester  Ferry 
Co.  V.  Pennsylvania,  114  U.  S.  196,  215,  29 
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states  to  regulate  the  same  rights  on  their  side.^^ 

The  concurrent  action  of  two  states  is  not  necessary  to  the  grant  of  a 
ferry  franchise  on  a  river  that  divides  them.^"^ 

(c)  Regulation  by  States — aa.  Landing  and  Receiznng  Passengers  and  Freight. 
— The  only  interference  of  the  state  with  the  landing  and  receiving  of  passengers 
and  freight,  which  is  permissible,  is  confined  to  such  measures  as  will  prevent 
confusion  among  the  vessels,  and  collision  between  them,  insure  their  safety  and 
convenience,  and  facilitate  the  discharge  or  receipt  of  their  passengers  and 
freight,  which   fall  under  the  general  head  of  port  regulations.^** 

bb.  Regulation  of  Rates  and  Tolls. — In  many  instances  since  the  adoption  of 
the  constitution,  the  states  have  assumed  to  fix  the  rates  or  tolls  upon  interstate 
ferries,  and  perhaps  in  some  instances  have  been  recognized  as  having  the  au- 
thority to  do  so  by  the  courts  of  the  several  states,  but  there  is  no  case  in  the 
United  States  court  where  such  right  has  been  recognized.^^ 

cc.  License  Fees,  Tolls  and  Taxation. — The  freedom  from  imposition  guar- 
anteed by  the  constitution  does  not,  of  course,  imply  exemption  from  reasonable 
charges,  as  compensation  for  the  carriage  of  persons,  in  the  way  of  tolls  or 
fares,  or  from  the  ordinary  taxation  to  which  other  property  is  subjected,  any 
more  than  like  freedom  of  transportation  on  land  implies  such  exemption.^^ 
Reasonable  charges  for  the  use  of  property,  either  on  water  or  land,  are  not 
an  interference  with  the  freedom  of  transportation  between  the  states  secured 
under  the  commercial  power  of  congress.  That  freedom  implies  exemption 
from  charges  other  than  such  as  are  imposed  by  way  of  compensation  for  the 
use  of  the  property  employed,  or  for  facilities  afforded  for  its  use,  or  as  ordi- 
nary taxes  upon  the  value  of  the  property.^ ^  The  right  of  a  state  to  tax  a 
ship  owned  by  one  of  her  citizens  and  having  its  situs  within  the  state,  although 
used  in  foreign  commerce  or  in  commerce  between  the  states,  is  distinctly 
recognized.'* 2     A   state    has  power   to    impose  a  license    fee    either    directly  or 


L.  Ed.  158;  St.  Clair  County  v.  Interstate, 
etc.,  Transfer  Co.,  192  U.  S.  454,  463,  48 
L.    Ed.   518. 

36.  Operation  and  extent  of  franchise. 
—Conway  v.  Taylor,  1  Black  603,  17  L. 
Ed.  191;  St.  Clair  County  v.  Interstate, 
etc..  Transfer  Co.,  192  U.  S.  454,  459,  48 
L.  Ed.  518;  Louisville,  etc.,  Ferry  Co.  v. 
Kentucky,  188  U.  S.  385,  394,  47  L.  Ed. 
513. 

The  authority  of  a  ferry  company,  de- 
rived from  a  franchise  granted  by  Ken- 
tucky, to  transport  persons,  freight  and 
property  across  the  Ohio  River  from  Ken- 
tucky, does  not  invest  it  with  authority  to 
establish  and  maintain  a  ferry  from  the 
Indiana  shore  to  the  Kentucky  shore. 
Louisville,  etc..  Ferry  Co.  v.  Kentucky, 
188    U.    S.   385,   393,   47   L.    Ed.    513. 

37.  Concurrent  action  of  states. — Con- 
way V.  Taylor,  1  Black  603,  17  L.  Ed.  191; 
St.  Clair  County  v.  Interstate,  etc..  Trans- 
fer Co.,  192  U.  S.  454,  459,  48  L.  Ed.  518. 

A  ferry  franchise  on  the  Ohio  is  grant- 
able,  under  the  laws  of  Kentucky,  to  a  citi- 
zen of  that  state  who  is  a  riparian  owner 
on  the  Kentucky  side;  and  it  is  not  neces- 
sary to  the  validity  of  the  grant  that  the 
grantee  should  have  a  right  of  landing  on" 
the  other  side  or  beyond  the  jurisdiction 
of  the  state.  Conway  v.  Taylor,  1  Black 
603,  17  L.  Ed.  191. 

A  ferry  franchise  granted  by  Indiana 
to  maintain  a  ferry  from  the  Indiana  shore 
is   wholly   distinct   from   a    franchise      ob- 


tained from  Kentucky  to  maintain  the 
ferry  from  the  Kentucky  shore,  although 
the  enjoyment  of  both  are  essential  to  a 
complete  ferry  right  for  the  transporta- 
tion of  persons  and  property  across  the 
river  both  ways.  Louisville,  etc.,  Ferry 
Co.  V.  Kentucky,  188  U.  S.  385,  394,  47 
L.    Ed.   513. 

38.  Regulations  of  receiving  and  land- 
ing-— Gloucester  Ferry  Co.  v.  Pennsyl- 
vania, 114  U.   S.  196,  205,  29  L.   Ed.   158. 

39.*  Regulation  of  rates  and  tolls. — Cov- 
ington, etc..  Bridge  Co.  v.  Kentucky,  154 
U.   S.   204,  219,  38   L.    Ed.   962. 

40.  Freedom  from  imposition — Consti- 
tutional law. — Gloucester  Ferry  Co.  v. 
Pennsylvania,  114  U.  S.  196,  217,  29  L.  Ed. 
158;  St.  Clair  Co.  v.  Interstate,  etc.. 
Transfer  Co.,  192  U.  S.  454,  48  L.  Ed. 
518. 

41.  Reasonable  charges. — Gloucester 
Ferry  Co.  v.  Pennsylvania,  114  U.  S.  196, 
217,  29  L.  Ed.  158;  Packet  Co.  v.  Keokuk, 
95  U.  S.  80,  24  L.  Ed.  377;  Packet  Co.  v. 
St.  Louis,  10b  U.  S.  423,  25  L.  Ed.  688; 
Vicksburg  v.  Tobin,  100  U.  S.  430,  25  L. 
Ed.  690;  Packet  Co.  v.  Catlettsburg,  105 
U.  S.  559,  26  L.  Ed.  1169;  Transportation 
Co.  V.  Parkersburg,  107  U.  S.  691,  27  L. 
Ed.  584. 

42.  Taxation  not  vintbin  the  constitu- 
tional restrictions. — The  levying  of  a  tax 
upon  vessels  or  other  watercraft  or  the 
exaction  of  a  license  fee  by  the  state 
within   which  the   property   subject   to  the 
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through  one  of  its  municipal  corporations  upon  the  keepers  of  ferries  Hving  in 
the  state,  for  boats  owned  by  them  and  used  in  ferrying  passengers  and  goods 
from  a  landing  in  the  state,  across  a  navigable  river,  to  a  landing  in  another 
state.^3  But  where  a  ferry  is  incorporated  in  one  state  and  all  of  its  property 
is  situated  in  the  state  incorporating  it,  a  tax  by  another  state  is  illegal  as  an 
interference  with  the  powers  of  congress  to  regulate  interstate  commerce.*^ 
A  tax,  therefore,  upon  such  receiving  and  landing  of  passengers  and  freight, 
is  a  tax  upon  the  transportation ;  that  is,  upon  the  commerce  between  the  two 


exaction  has  its  situs,  is  not  a  regulation 
of  commerce  within  the  meaning  of  the 
constitution  of  the  United  States.  Gib- 
bons V.  Ogden,  9  Wheat.  1,  6  L.  Ed.  23; 
Passenger  Cases,  7  How.  283,  12  L.  Ed. 
702;  Morgan  v.  Parham,  16  Wall.  471,  21 
L.  Ed.  303;  Wiggins  Ferry  Co.  v.  East  St. 
IvOuis,   107  U.   S.   305,  27   L.    Ed.   419. 

43.  Imposition  of  license  fee  on  boats. 
■^ — Wiggins  Ferry  Co.  v.  East  St.  Louis, 
107  U.  S.  365,  27  L.  Ed.  419;  Covington, 
etc.,  Bridge  Co.  v.  Kentucky,  154  U.  S. 
204,  220,  38  L.  Ed.  962;  Postal  Tel.  Cable 
Co.  V.  Charleston,  153  U.  S.  692,  695,  38 
L.  Ed.  871;  Ficklen  v.  Shelby  County  Tax- 
ing District,  145  U.  S.  1,  23,  36  L.  Ed.  601; 
Pickard  v.  Pullman  Southern  Car  Co.,  117 
U.  S  34,  50,  29  L.  Ed.  785;  Transportation 
Co.  V.  Wheeling,  99  U.  S.  273,  25  L.  Ed. 
412.  See,  also.  Fanning  v.  Gregoire,  16 
How.  524,  14  L.   Ed.  1043. 

When  a  state  expressly  grants  to  an 
incorporated  city,  the  power  "to  license, 
tax,  and  regulate  ferries,"  the  latter  may 
impose  a  license  tax  on  the  keepers  of 
ferries,  although  their  boats  ply  between 
landings  lying  in  two  different  states,  and 
the  act  by  which  this  exaction  is  au- 
thorized will  not  be  held  to  be  a  regula- 
tion of  commerce.  Wiggins  Ferry  Co.  v. 
East  St.  Louis,  107  U.  S.  365,  374,  27  L. 
Ed.  419. 

The  power  to  license  is  a  police  power, 
although  it  may  also  be  exercised  for  the 
purposes  of  raising  revenue.  "We  cannot 
say,  as  a  matter  of  law,  that  when  a  mu- 
nicipal corporation  is  authorized  'to  regu- 
late, tax,  and  license  ferry  boats,'  the  im- 
position of  a  license  fee  of  $100  per  boat 
is  not  within  the  power  to  regulate  and 
license,  and  is  consequently  not  within 
the  police  power.  It  follows,  therefore, 
that  the  ordinance  of  the  city  of  East  St. 
Louis  and  the  charter  of  the  city,  by 
which  the  ordinance  is  authorized,  do  not 
impair  the  obligation  of  any  contract  be- 
tween the  ferry  company  and  the  state." 
Wiggins  Ferry  Co.  v.  East  St.  Louis,  107 
U.   S.   365,  373,  27   L.    Ed.   419. 

Neither  the  free  navigation  of  the  Mis- 
sissippi River,  guaranteed  by  the  ordi- 
nance of  1787,  nor  any  right  which  may  be 
supposed  to  arise  from  the  exercise  of  the 
commercial  power  of  congress,  interferes 
with  the  police  power  of  the  state  in 
granting  ferry  licenses.  Fanning  v.  Gre- 
goire, 16  How.  524,  534,  14  L.   Ed.  1043. 

44.  Taxation  on  transportation. — Cov- 
ington, etc..  Bridge  Co.  v.  Kentucky,  154 
U.   S.  204,  217,  38   L.   Ed.   962;    Gloucester 


Ferry  Co.  v.  Pennsylvania,  114  U.  S.  196, 
29  L.   Ed.   158. 

The  Gloucester  Ferry  Company  was  in- 
corporated by  the  legislature  of  New  Jer- 
sey to  establish  a  steamboat  ferry  from 
the  town  of  Gloucester,  in  that  state,  to 
the  city  of  Philadelphia,  in  Pennsylvania. 
It  established,  and  maintained,  a  ferry  be- 
tween those  places,  across  the  river  Dela- 
ware, leasing  or  owning  steam  ferry  boats 
for  that  purpose.  At  each  place  it  had  a 
slip  or  dock  on  which  passengers  and 
freight  were  received  and  landed;  the  one 
in  Gloucester  it  owned,  the  one  in  Phila- 
delphia it  leased.  Its  entire  business  con- 
sisted in  ferrying  passengers  and  freight 
across  the  river  between  those  places.  It 
never  transacted  any  other  business.  It 
did  not  own  any  property,  real  or  per- 
sonal, in  the  city  of  Philadelphia  other 
than  the  lease  of  the  slip  or  dock  men- 
tioned. All  its  other  property  consisted 
of  certain  real  estate  in  the  county  of 
Camden,  New  Jersey,  needed  for  its  busi- 
ness, and  steamboats  engaged  in  ferriage. 
These  boats  were  registered  at  the  port 
of  Camden,  New  Jersey.  It  has  never 
owned  any  boats  registered  at  a  port  of 
Pennsylvania,  and  its  boats  were  never 
allowed  to  remain  in  that  state  except  so 
long  as  may  be  necessary  to  discharge  and 
receive  passengers  and  freight.  The  audi- 
tor general  and  the  treasurer  of  the  state 
of  Pennsylvania  stated  an  account  against 
the  company  of  taxes  on  its  capital  stock, 
based  upon  its  appraised  value.  Held, 
that  such  a  tax  by  the  state  was  illegal  as 
an  interference  with  the  power  of  con- 
gress to  regulate  interstate  commerce. 
Gloucester  Ferry  Co.  v.  Pennsylvania,  114 
U.   S.   196,  29  L.   Ed.  158. 

The  ferry  boats  of  a  corporation  incor- 
porated in  one  state,  and  carrying  pas- 
sengers, etc.,  forward  and  back  across  a 
river  to  a  city  situated  in  another  state, 
are  not  taxable  under  a  law  taxing  boats 
"within  the  city,"  in  a  case  where  the  re- 
lation of  the  boats  to  the  city  was  simply 
that  of  contact,  as  one  of  the  termini  of 
their  voyage.  St.  Louis  v.  The  Ferry  Co., 
11   Wall.   423,  20  L-   Ed.   192. 

Qusere,  whether  the  taxation  by  Ken- 
tucky of  a  ferry  company's  Indiana  fran- 
chise to  transport  persons  and  property 
from  Indiana  to  Kentucky  is  not,  by  its 
necessary  eiYects,  a  burden  on  interstate 
commerce  forbidden  by  the  constitution 
of  the  United  States.  Louisville,  etc.. 
Ferry  Co.  v.  Kentucky,  188  U.  S.  385,  399. 
47   L.   Ed.   513. 
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states  involved  in  such  transportation.*^  Where  a  license  is  imposed  upon  trans- 
portation across  waters  which  does  not  constitute  a  ferry  in  its  strict  sense, 
it  becomes  an  iUegal  regulation  of  interstate  commerce.'**'  The  fact  that  the 
boats  of  a  ferry  company  have  been  enrolled,  inspected,  and  licensed  under  the 
laws  of  the  United  States,  is  no  protection  against  the  exaction  of  a  license  fee 
by  the  state  or  by  its  authority.*''' 

(d)  Injunction. — An  injunction  to  protect  the  exclusive  privilege  to  a  ferry 
does  not  conflict  or  interfere  with  the  right  of  a  boat  to  carry  passengers  or 
goods  in  the  ordinary  prosecution  of  commerce  without  the  regularity  or  pur- 
pose of  ferry  trips;  that  remedy  applies  only  to  one  which  is  run  openly  and 
avowedly  as  a  ferry  boat.*^ 

(11)  Fish  and  Oysters. — As  to  whether  state  laws  regulating  the  cultivation 
and  taking  of  fish  and  oysters  within  their  limits  are  in  conflict  with  the  right 
of  congress  to  regulate  commerce  and  navigation,  see  the  title  Fisii  and 
FiSHijRiEs,  vol.  6,  p.  291 ;  Oyste;rs. 

(12)  Foreign  Corporations^^ — (a)  General  Poiver  of  State. — The  power  of  a 
state  to  discriminate  between  its  own  domestic  corporations  and  those  of  other 
states,  desirous  of  transacting  business  within  her  jurisdiction,  is  clearly  es- 
tablished ;5<>  and  while  it  is  well  settled,  as  a  general  rule,  that  the  right  of  a 
foreign  corporation  to  engage  in  business  within  a  state  other  than  that  of  its 
creation,  depends  solely  upon  the  will  of  such  other  state,^!  it  is  equally  well 


45.  Gloucester  Ferry  Co.  v.  Pennsyl- 
vania, 114  U.  S.  196,  203,  29  L.  Ed.  158; 
Fargo  V.  Michigan,  121  U.  S.  230,  244,  245, 
30  L.  Ed.   888. 

46.  Taxation  on  transportation  not  a 
ferry  in  strict  sense. — A  statute  of  Illinois 
required  a  license  where  a  company  car- 
ried on  a  ferry  for  transporting  railroad 
cars,  loaded  or  unloaded,  from  a  county 
in  that  state  to  the  shore  of  another  state. 
It  was  held  that,  conceding,  arguendo, 
that  the  police  power  of  a  state  extended 
to  the  establishm.ent,  regulation  and  licens- 
ing of  ferries  on  a  navigable  stream,  being 
the  boundary  between  two  states,  there 
were  no  decisions  justifying  the  proposi- 
tion that  such  power  embraced  transpor- 
tation by  water  across  such  a  river  which 
did  not  constitute  a  ferry  in  a  strict  techni- 
cal sense.  St.  Clair  County  v.  Interstate, 
etc..  Transfer  Co.,  192  U.  S.  454,  466,  48 
L.   Ed.   518. 

It  was  held  that  there  was  an  essential 
distinction  between  a  ferry  in  the  re- 
stricted and  legal  signification  of  that 
term  and  transportation  of  railroad  cars 
across  a  boundary  river  between  two 
states  constituting  interstate  commerce, 
and  therefore  a  statute  requiring  a  license 
for  such  transportation  was  invalid.  St. 
Clair  County  v.  Interstate,  etc..  Transfer 
Co.,   192   U.   S.  454,   467,  48   L.   Ed.   518. 

47.  Boats  enrolled  and  inspected  under 
United  States  law. — Wiggins  Ferry  Co.  v. 
East  St.  Louis,  107  U. 'S.  365,  377,  27  L. 
Ed.    419. 

In  Conway  v.  Taylor,  1  Black  603,  17 
L.  Ed.  191,  it  was  held  that  the  fact  that 
C.  had  caused  his  ferry  boat  to  be  en- 
rolled and  licensed,  under  the  laws  of  the 
United  States,  at  the  custom  house  in 
Cincinnati,  to  carry  on  the  coasting  trade, 
<lid   not   authorize   him   to   carry  on  busi- 
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ness  of  a  ferry  between  Cincinnati  and 
Newport,  Kentucky,  in  disregard  of  the 
rights  of  T.  who  has  an  exclusive  license 
from  the  authorities  of  the  state  of  Ken- 
tucky to  ferry  from  the  Kentucky  to  the 
Ohio  side  of  the  river. 

"This  court,  in  Fanning  v.  Gregoire,  16 
How.  524,  14  L.  Ed.  1043,  has  held  that 
this  right  of  congress  'does  not  interfere 
with  the  police  powers  of  a  state  in  grant- 
ing ferry  licenses.'  "  These  authorities 
show  that  the  enrollment  and  licensing  of 
a  vessel  under  the  laws  of  the  United 
States  does  not  of  itself  exclude  the  right 
of  a  state  to  exact  a  license  from  her  own 
citizens  on  account  of  their  ownership  and 
use  of  such  property  having  its  situs  within 
the  state.  Wiggins  Ferry  Co.  v.  East  St. 
Louis,  107  U.  S.  365,  377.  27  L.  Ed.  419. 
See  the  title  SHIPS  AND  SHIPPING. 

48.  Injunction. — Conway  v.  Taylor,  1 
Black  603,  17  L.  Ed.  191.  See  the  title 
INJUNCTIONS,   vol.   6,   p.    1022. 

49.  See,  generally,  the  title  FOREIGN 
CORPORATIONS,   vol.    6,   p.    305. 

50.  Power  of  state  to  discriminate 
against  foreign  corporations. — See  the 
title  FOREIGN  CORPORATIONS,  vol. 
6,  pp.  309,  310. 

51.  General  rule  as  to  power  of  state 
over  foreign  corporations. — See  the  title 
FOREIGN  CORPORATIONS,  vol  6,  p. 
309. 

As  to  whether  corporations  are  citizens 
within  the  meaning  of  that  clause  of  the 
constitution  which  declares  that  "the  citi- 
zens of  each  state  shall  be  entitled  to  all 
the  privileges  and  immunities  of  citizens 
in  the  several  states,"  see  the  titles  CON- 
STITUTIONAL LAW,  vol.  4,  p.  1;  FOR- 
EIGN  CORPORATIONS,  vol.  6,  p.  305. 

As  to  whether  §  1  of  _  the  fourteenth 
amendment  to   the  constitution,  declaring 
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established  as  an  exception  to  that  rule,  that  a  state  has  no  power  to  exclude- 
a  foreign  corporation  from  doing  business  within  its  limits,  or  to  impose  con- 
ditions and  restrictions  upon  its  entrance,  where  such  corporation  is  an  instru- 
mentality of  interstate  or  foreign  commerce,  or  where  its  business  constitutes- 
such  commerce.  In  these  cases  the  business  of  foreign  corporations  is  solely 
within  the  paramount  authority  of  congress,  and  is  protected  against  interfer- 
ence by  state  authority.^^ 

(b)  What  Constitutes  "Doing  Business  zuithin  State." — State  statutes  pro- 
hibiting foreign  corporations  from  doing  any  business  within  the  state,  except 
upon  prescribed  conditions,  do  not  extend  to  the  transactions  of  such  corpora- 
tions which  constitute  interstate  or  foreign  commerce.^^  a  state  statute  pro- 
hibiting the  foreign  corporation  from  doing  any  business  within  the  state, 
except  upon  compliance  with  certain  conditions,  cannot  be  construed  to  forbid 
the  doing  of  any  single  and  isolated  act  of  business  in  the  state,  but  reasonably 
construed,  forbids  the  carrying  on  of  business  by  a  foreign  corporation  except 
upon  the  conditions  prescribed.^* 

(c)  Knozvii  Place  of  Business  and  Authorized  Agent. — A  state  constitution 
or  statute  prohibiting  foreign  corporations  from  doing  any  business  in  the  state 
without  having  one  or  more  known  places  of  business  and  an  authorized  agent 
or   agents  in  the   same  upon  whom   process  may  be  served,  is  in  conflict  with 


that  no  state  shall  "deny  to  any  person 
within  its  jurisdiction  the  equal  protection 
of  the  laws,"  prohibits  a  state  from  impos- 
ing such  conditions  upon  foreign  corpo- 
rations as  it  may  choose,  as  a  condition  of 
their  admission  within  its  limits,  see  the 
titles  CONSTITUTIONAL  LAW,  vol.  4, 
p.  1;  FOREIGN  CORPORATIONS,  vol. 
6,  p.  305. 

52.   Power  of  state  over  foreign  corpora- 
tions   engaged    in   interstate    commerce. — 
Hooper  v.  California,  155  U.  S.  648,  652,  39 
L    Ed    297;   Horn  Silver  Min.   Co.  v.  New 
York,   143   U.   S.   305,  36  L.   Ed.   164;   New 
York  V.   Roberts,  171  U.  ,S.   658,  43   L.   Ed. 
323-  Pensacola  Tel.  Co.  v.  Western  Union 
Tel     Co.,   96   U.    S.    1,   12,    24   L.    Ed.    708; 
Telegraph  Co.  v.  Texas,  105  U.  S.  460,  26 
L.    Ed.    1067;    Gloucester     Ferry      Co.     v. 
Pennsylvania.   114   U.    S.    196,    205,   211,   29 
L.    Ed.   158;    Philadelphia,   etc.,   Steamship 
Co.  V.  Pennsylvania,  122  U.  S.  326,  342,  30 
L.   Ed.   1200;    McCall  v.   California,  136  U. 
S.    104,   110,   34    L.    Ed.    391;    Norfolk,    etc., 
R.  Co.  V.  Pennsylvania,  136  U.  S.  114,  118, 
34  L.  Ed.  394;  Pickard  v.  Pullman   South- 
ern  Car  Co.,   117   U.   S.   34,  29   L.   Ed.   785; 
Robbins    v.    Shelby    County    Taxing    Dis- 
trict, 120  U.  S.  489,  30  L.   Ed.  694;  Leloup 
V.   Mobile,   127  U.   S.   640,   32   L.    Ed.   311; 
Asher  v.  Texas,   128   U.   S.   129,   32  L.   Ed. 
368;    Stoutenburgh   v.    Hennick,   129   U.    S. 
141,  32  L.  Ed.  637;  Crutcher  v.  Kentucky, 
141  U.  S.  47.  35  L.  Ed.  649;  Pembina,  etc., 
Min.   &   M\\\.   Co.   V.   Pennsylvania,   125   U. 
S.    181,   185,    31    L.    Ed.    650;     Postal     Tel. 
Cable  Co.  v.  Adams.  155  U.  S.  688,  696,  39 
L.  Ed.  311;  Waters-Pierce  Oil  Co.  v.  Texas, 
177  U    S    28,  44  L.   Ed.   657;   Philadelphia 
Fire  Ass'n  v.  New  York,  119  U.  S.  110,  30 
L.    Ed.   342. 

"Whatever  power  may  be  conceded  to 
a  state,  to  prescribe  conditions  on  which 
foreign    corporations    may    transact    busi- 


ness within  its  limits,  it  cannot  be  ad- 
mitted to  extend  so  far  as  to  prohibit  or 
regulate  C9mmerce  among  the  states,  for 
that  would  be  to  invade  the  jurisdiction 
which,  by  the  terms  of  the  constitution  of 
the  United  States,  is  conferred  exclusively- 
upon  congress."  Cooper  Mfg.  Co.  v^ 
Ferguson,  113  U.  S.  727,  736,  28  L.  Ed. 
1137;  Gloucester  Ferry  Co.  v.  Penns}^- 
vania,  114  U.  S.  196,  204,  29  L.  Ed.  158;. 
Welton  V.  Missouri,  91  U.  S.  275,  23  L. 
Ed.  347;  County  of  Mobile  v.  Kimball,  lOS" 
U.  S.  691,  26  L.  Ed.  238;  Paul  v.  Vir- 
ginia, 8  Wall.  168,  19   L.   Ed.  357. 

The  only  limitation  upon  the  power  of 
a  state  to  exclude  a  foreign  corporation 
from  doing  business  within  its  limits,  or 
hiring  offices  for  that  purpose,  or  to  exact 
conditions  for  allowing  the  corporation  to- 
do  business  or  hire  offices  there,  arises 
where  the  corporation  is  in  the  employ  of 
the  federal  government,  or  where  its  busi- 
ness is  strictly  commerce,  interstate  or 
foreign.  The  control  of  such  commerce 
being  in  the  federal  government,  is  not  to 
be  restricted  by  state  authority.  Pembina,, 
etc.,  Min.  &  Mill.  Co.  v.  Pennsylvania.  125 
U.  S.  181,  31  L.  Ed.  650;  McCall  v.  Cali- 
fornia, 136  U.  S.  104,  112,  34  L.  Ed.  391. 

For  other  exceptions  to  the  rule  that 
the  states  may  exclude  or  impose  condi- 
tions upon  foreign  corporations,  see  the 
title  FOREIGN  ^CORPORATIONS,  vol. 
6,  p.  309. 

53.  Transactions  of  interstate  commerce 
not  "doing  business  within  state." — Cooper 
Mfg.  Co.  ?'.  Ferguson,  113  U.  S.  727,  28 
L.  ^Ed.  1137.  See  the  title  FOREIGN 
CORPORATIONS,  vol.  6,  p.   311. 

54.  "Doing  business  within  state"  does- 
not  include  sinejle  act  of  business. — See- 
the title  FOREIGN  CORPORATIONS, 
vol.  6,  p.  315. 
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the  commerce  clause  of  the  constitution  and  void,  so  far  as  it  affects  the  trans- 
actions   of    foreign    corporations   constituting    interstate    commerce. ^^ 

(d)  Right  to  Contract. — A  state  statute  imposing  upon  a  foreign  corporation 
Hmitations  upon  its  right  to  make  contracts  in  the  state  for  carrying  on  com- 
merce between  the  states,  is  invahd  as  an  invasion  of  the  exclusive  right  of 
congress    to    regulate   commerce   among   the    several    states.^^ 

(e)  Right  to  Buy  and  Sell. — A  corporation  of  one  state  has  the  right  to  sell 
articles  of  commerce  in  another  state  and  to  deliver  them  to  the  purchasers 
there,  without  any  interference  on  the  part  of  the  latter  state.  Such  inter- 
ference would  be  void  as  a  regulation  of  interstate  commerce.^"^ 

(f)  Right  to  Purchase  and  Hold  Real  Estate. — A  state  constitution  and  stat- 
ute providing  that  a  foreign  corporation  shall  not  purchase  or  hold  real  estate 
in  the  state  for  purposes  of  its  business,  until  it  first  acquires,  in  the  mode  pre- 
scribed by  the  local  law,  the  right  to  do  business  in  the  state,  are  valid  and  con- 
stitutional, so  far  as  they  do  not  directly  affect  foreign  or  interstate  commerce.^^ 

(g)  Right  to  Manufacture. — It  is  competent  for  a  state  to  prohibit  a  foreign 
corporation  from  acquiring  a  domicile  within  its  limits,  and  to  prohibit  it  from 
carrying  on  within  the  state  its  business  of  manufacturing,  but  it  cannot  pro- 
hibit it  from  selling  in  the  state,  by  contracts  made  there,  its  products  manu- 
factured elsewhere,  for  that  would  be  a  regulation  of  commerce  among  the 
states. 59 

(h)  Consolidation  of  Foreign  and  Domestic  Corporations. — A  state  in  per- 
mitting a  foreign  corporation  to  become  one  of  the  constituent  elements  of  a 
consolidated  corporation  organized  under  its  laws,  may  impose  such  conditions 
as  it  deems  proper,  not  inconsistent  with  the  power  of  congress  to  regulate 
interstate  and  foreign  commerce,  or  with  the  powers  of  the  general  government. 
Therefore,  where  several  railroad  corporations  organized  under  the  laws  of 
and  operating  lines  through  several  states,  consolidate  under  the  laws  of  one 
of  these  states,  it  is  competent  for  such  state  to  impose  upon  the  new  corpora- 

55.  Known  place  of  business  and  au-  within  the  exclusive  province  of  congress. 
thorized  agent. — In  Cooper  Mfg.  Co.  v.  Citing  Paul  v.  Virginia,  8  Wall.  168,  19  L. 
Ferguson,  113  U.  S.  727,  734,  28  L-  Ed.  Ed.  357.  See,  generally,  the  title  FOR- 
1137,  it  was  held  that  the  statute  of  Col-  EIGX  CORPORATIONS,  vol.  6,  p.  321. 
orado  could  not  be  construed  to  impose  57.  Right  to  buy  and  sell. — In  Cooper 
upon  a  foreign  corporation  ,  limitations  Mfg.  Co.  v.  Ferguson,  113  U.  S.  727,  734, 
upon  its  right  to  make  contracts  in  the  736,  28  L.  Ed.  1]3T,  it  was  held  that  the 
state  for  carrying  on  commerce  between  statute  of  Colorado,  imposing  conditions 
the  states,  for  that  would  make  the  act  an  upon  the  right  of  a  foreign  corporation 
invasion  of  the  exclusive  right  of  congress  to  do  business  within  the  state,  could  not 
to  regulate  commerce  among  the  several  be  construed  to  prevent  a  corporation  of 
states.  See  post,  "Insurance  Companies,"  Ohio  from  making  a  contract  in  Colorado 
II,  A,  2,  d,  (12),  (j).  See  the  title  FOR-  to  manufacture  certain  machinery  in  Ohio, 
EIGN    CORPORATIONS,  vol.   6,  p.   318.  to  be  there  delivered  for  transportation  to 

56.  Right  to  contract. — In  Cooper  Mfg.  the  purchasers  in  Colorado. 

Co.  V.  Ferguson,  113  U.  S.  727.  734,  736,  28  58.    Right  to  purchase  and  hold  real  es- 

L.  Ed.  1137,  it  was  held  that  the  constitu-  tate. — The    constitution     and      statute      of 

tion    and    statute    of   Colorado,    forbidding  Colorado  held  valid   and   constitutional   as 

any  foreign  corporation  to  do  business  in  applied    to    a   foreign    mining   corporation, 

the    state    without    having    one     or      more  not  engaged  in  interstate  commerce,  which 

known   places    of   business   and    an   autho-  had  not  acquired  the  right  to  do  business 

rized   agent   or   agents   in   the   same,   upon  in  the  state  by  filing  a  certificate  designat- 

whom   process   may  be    served,   could   not  ing  its   principal   place   of  business   in   the 

be   construed  to  prevent  a   corporation   of  state,    and   an   agent   upon   whom   process 

another   state    from   transacting   any   busi-  might    be    served.      Fritts    v.    Palmer.    132 

ness   in    Colorado,   which    of   itself   consti-  U.    S.    282,    288,    33    L.    Ed.    317,    following 

tutes  commerce,  as,  for  instance,  the  mak-  Cooper   Mfg.    Co.   v.    Ferguson,   113   U.    S. 

ing  of  a  contract  in  Colorado  to  manufac-  727,   734,  28   L.    Ed.   1137.      See.   generallv, 

ture    certain    machinery    in    Ohio,     to     be  the    title    FOREIGN    CORPORATIONS, 

there    delivered   for   transportation    to   the  vol.  6.  n.  ?.?«. 

purchasers   in   Colorado.     Such  a  transac-  59.  Right    to   manufacture   within    state, 

tion  is  commerce  and  to  prohibit,  except  — Cooper  Mfg.  Co.  v.  Ferguson,  113  U.  S. 

tipon  conditions,  is  to  regulate   commerce  727,  737,  28  L.  Ed.  1137. 

between    Colorado    and     Ohio,     which     is  ' 
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tion  a  charge  based  upon  the  amount  of  its  capital  stock,  for  the  fihng  of  the 
articles  of  consolidation  with  the  proper  officer,  such  filing  being  a  prerequisite 
to  corporate  existence,  and  such  charge  constitutes  no  tax  upon  interstate  com- 
merce, or  the  right  to  carry  on  the  same,  or  the  instruments  thereof,  and  its 
enforcement  involves  no  attempt  on  the  part  of  the  state  to  extend  its  taxing 
power  beyond  its  territorial  limits.^^ 

(i)  Taxation  and  Licenses*''^ — aa.  In  General. — A  state  cannot  impose  upon 
a  foreign  corporation  engaged  in  interstate  or  foreign  commerce,  a  tax  for  the 
privilege  of  doing  business  within  its  limits,  or  on  its  business  or  occupation 
therein,  whether  by  means  of  a  license  tax  or  otherwise,  such  an  imposition 
being  a  burden  upon  and  amounting  to  a  regulation  of  such  commerce  beyond 
the  power  of  the  states/'-  A  state  may  subject  a  foreign  corporation  engaged 
in  interstate  or  foreign  commerce  to  such  property  taxation,  as  only  incidentally 
affects  its  occupation,  as  all  business,  whether  of  individuals  or  of  corporations, 
is  affected  by  the  common  governmental  burdens. *^^  A  state  statute  requiring 
foreign  corporations  to  file  a  copy  of  their  charter  with  the  secretary  of  state, 
and  to  pay  a  small  fee  as  a  condition  to  doing  business  within  the  state,  as 
applied  to  a  corporation  of  another  state,  whose  business  within  the  state  con- 
sists in  the  performance  of  a  contract  whereby  it  is  to  superintend  and  manage 
the  operation  of  a  factory  in  the  state,  and  control,  handle  and  sell  the  output 
of  the  factory,  is  not  an  unlawful  interference  with  interstate  commerce  from 
the  fact  that  the  corporation  in  the  performance  of  the  contract  may  sell  and 
transport  the  products  of  the  factory  outside  of  the  state.^^* 


60.  Consolidation  of  foreign  and  domes- 
tic corporations. — In  Ashley  v.  Ryan,  153 
U.  S.  436,  446,  38  L.  Ed.  773,  the  court, 
sustaining  the  statute  of  Ohio  as  to  the 
consolidation  of  corporations,  said  that 
the  question  presented  was  not  the  power 
of  the  state  to  lay  a  charge  upon  inter- 
state commerce,  or  to  prevent  a  foreign 
corporation  from  engaging  in  intersta^^e 
commerce  within  its  confines,  but  simply 
the  right  of  the  state  to  determine  upon 
what  conditions  its  laws  as  to  the  consoli- 
dation of  corporations  might  be  availed 
of,,  and  that  the  payment  of  the  charge 
was  a  condition  imposed  by  the  state  upon 
the  taking  of  corporate  being  or  the  exer- 
cise of  corporate  franchises,  the  right 
which  depended  wholly  upon  the  will  of 
the  state,  and  hence  that  liability  for  the 
charge  was  entirely  optional. 

61.  Taxation  and  licenses. — See,  gen- 
erally, the  titles  LICENSES;  TAXA- 
TION. See  post,  "Insurance  Companies," 
II,  A,  2,  d,  (12),  (j);  "Telegraph  Compa- 
nies," II,  A,  2,  d,  (12),  (k). 

62.  Foreign  corporations  engaged  in  in- 
terstate commerce — Power  of  states  to 
tax  business. — Crutcher  v.  Kentucky,  141 
U.  S.  47,  35  L.  Ed.  649;  Norfolk,  etc.,  R. 
Co.  V.  Pennsylvania,  136  U.  S.  114.  34  L. 
Ed.  394;  McCall  v.  California,  136  U.  S. 
104,  34  L.  Ed.  391;  Leloup  z'.  Mobile.  127 
U.  S.  640,  32  L.  Ed.  311;  Brennan  z'.  Titus- 
ville,  153  U.  S.  289,  38  L.   Ed.  719. 

In  Crutcher  v.  Kentucky,  141  U.  S.  47,  35 
L.  Ed.  649,  wherein  a  state  law  requiring 
a  license  from  agencies  of  foreign  express 
companies  was  held  to  be  a  regulation  of 
interstate  commerce,  so  far  as  applied  to 
a  corporation  of  another  state  engaged  in 
interstate  business,  although  as  incidental 


thereto  it  did  some  local  business  by  car- 
rying goods  from  one  point  to  another  in 
the  state  of  Kentucky,  the  court  observed 
that  while  the  local  business  was  probably 
quite  as  much  for  the  accommodation  of 
the  people  of  the  state  as  for  the  advan- 
tage of  the  company,  this  did  not  obviate 
the  objection  to  the  tax;  that  the  regula- 
tions as  to  license  and  capital  stock  were 
imposed  as  conditions  on  the  companies 
carrying  on  the  business  of  interstate 
commerce,  which  was  manifestly  the  prin- 
cipal object  of  its  organization.  "These 
regulations  are  clearly  a  burden  and  a  re- 
striction upon  the  commerce.  Whether 
intended  as  such  or  not,  they  operate  as 
such.  But  taxes  or  license  fees  in  good 
faith  imposed  exclusively  on  express  busi- 
ness carried  on  wholly  within  the  state, 
would  be  open  to  no  such  objection." 

Where  a  state  imposed  a  tax  on  the 
business  of  nonresident  meat-packing 
houses  selling  meat  within  the  state,  and 
the  highest  courts  of  the  state  held  that  it 
was  not  intended  to  impose  a  tax  on  the 
interstate  business  of  the  company,  but 
only  on  that  done  entirely  within  state,  it 
was  held  that  the  construction  of  the  stat- 
ute was  binding  on  the  federal  courts,  in 
the  absence  of  a  showing  that  the  domes- 
tic business  done  by  the  company  was  a 
mere  incident  to  the  interstate  business, 
and  that  the  statute  so  construed  was 
valid.  Kehrer  v.  Stewart,  197  U.  S.  60,  49 
L.  Ed.  663;  Armour  Packing  Co.  v.  Lacy, 
200  U.  S.  226.  50  L.  Ed.  451. 

63.  Property  tax  generally. — Postal  Tel. 
Cable  Co.  V.  Adams,  155  U.  S.  688,  696,  39 
L.  Ed.  311.  See,  also,  Ashley  v.  Ryan,  153 
U    S.  436,  38  L.  Ed.  773,  and  cases  cited. 

64,  Diamond  Glue  Co.  v.  United  States 
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bb.  License  for  Keeping  Office  for  Use  of  Officers,  etc. — A  state  statute  for- 
bidding any  foreign  corporation,  which  does  not  invest  and  use  its  capital  in 
the  state,  to  have  an  office  or  offices  in  the  state  for  the  use  of  its  officers, 
stockholders,  agents  and  employees,  unless  it  shall  first  have  obtained  a  license 
so  to  do,  and  for  such  license  paid  a  tax  based  upon  the  amount  of  its  capital 
stock,  is  not  void  as  a  regulation  of  interstate  commerce  when  applied  to  a 
corporation  chartered  under  the  laws  of  another  state  for  the  purpose  of  carry- 
ing on  a  general  mining  and  milling  business  in  that  state,  in  which  state  it 
had  its  principal  office.  The  statute  imposes  no  prohibition  upon  the  transpor- 
tation into  the  state  of  the  products  of  the  corporation,  or  upon  their  sale 
therein,  but  only  exacts  a  license  tax  from  the  corporation  when  it  has  an 
office  in  the  state  for  the  use  of  its  officers,  stockholders,  agents  or  employees, 
which  tax  is  not  for  their  office,  but  for  the  office  of  the  corporation. ^^  But 
such  a  statute  imposing  a  tax  upon  the  capital  stock  of  a  corporation  for  the 
privilege  of  keeping  an  office  in  the  state  for  the  use  of  its  officers,  stockhold- 
ers, agents  and  employees,  wdien  applied  to  a  foreign  railroad  corporation, 
which,  by  virtue  of  its  connections  and  certain  traffic  contracts  with  other  rail- 
roads, has  become  a  link  in  a  through  line  of  road,  over  which,  as  a  part  of  the 
business  thereof,  freight  and  passengers  are  carried  into  and  out  of  the  state, 
is  unconstitutional  and  void  as  an  interference  with  and  as  imposing  a  burden 
upon  interstate  commerce.  The  business  of  such  railroad  company  is  interstate 
commerce,  and  the  tax  imposed  by  the  statute  is  a  tax  upon  the  business  of  the 
company,  or  in  other  words,  a  tax  upon  one  of  the  means  or  instrumentalities 
of  the  company's  interstate  commerce  business.®^ 

cc.  License  for  Maintaining  Passenger  Traffic  Agency. — A  municipal  or- 
dinance imposing  a  license  tax  upon  a  foreign  railroad  corporation  for  the  priv- 
ilege of  maintaining  an  agency  within  the  state  for  the  purpose  of  soliciting 
passenger  traffic  over  its  road  between  points  in  other  states,  is  in  conflict  with 
the  commerce  clause  of  the  constitution,  since  the  business  of  such  agency  con- 
stitutes interstate  commerce.^''' 

Glue  Co.,  187  U.  S.  611,  616,  47  L.  Ed.  328  Call  v.  California,  136   U.  S.  104,  34  L.  Ed. 

(construing     Wis.     Stat.     1898,     §§     1770b,  391. 

4978),  citing  United  States  v.  Knight  Co.,  The  business  of  the  through  line  of 
156  U.  S.  1,  13,  39  L.  Ed.  325;  Hopkins  v.  railroad  consisting  in  a  measure  of  carry- 
United  States,  171  U.  S.  578,  592,  594,  43  ing  passengers  and  freight  into  Pennsyl- 
L.  Ed.  290;  Kidd  v.  Pearson,  128  U.  S.  1,  vania  from  other  states  and  out  of  that 
21,  32  L.  Ed.  346;  Coe  v.  Errol,  116  U.  S.  state  into  other  states,  is  interstate  com- 
517.  525,  527,  J9  L-  Ed.  715.  merce.     That   being   true,   it   logically   fol- 

65.  License  for  keeping  ofTice  for  use  of  lows  that  any  one  of  the  roads  forming 
officers,  etc. — Foreign  mining  companies.  a  part  of,  or  constituting  a  link  in,  that 
— Pembina,  etc.,  Min.  &  ]\Iill.  Co.  v.  Penn-  through  line  is  engaged  in  interstate  com- 
sylvania,  125  U.  S.  181,  31  L.  Ed.  650,  fol-  merce,  since  the  business  of  each  one  of 
lowing  Paul  v.  Virginia,  8  Wall.  168,  19  L.  those  roads  serves  to  increase  the  volume 
Ed.  357,  cited  on  this  point  in  McCall  v.  of  business  done  by  that  through  line. 
California,  136  U.  S.  104,  111,  34  L-  Ed.  Norfolk,  etc.,  R.  Co.  v.  Pennsylvania,  136 
391.                              _                                 _  U.    S.   114,   118,   34  L.   Ed.   394. 

66.  Foreign  railroad  corporations  en-  "It  is  well  settled  by  numerous  de- 
gaged  in  interstate  commerce. — The  stat-  cisions  of  this  court,  that  a  state  cannot, 
ute  of  Pennsylvania  taxing  foreign  cor-  under  the  guise  of  a  license  tax,  exclude 
porations  for  the  privilege  of  keeping  of-  from  its  jurisdiction  a  foreign  corporation 
fices  in  the  state  for  the  use  of  officers,  engaged  in  interstate  commerce,  or  im- 
etc.  held  void  as  to  a  foreign  railroad  pose  any  burdens  upon  such  commerce 
corporation  engaged  in  carrying  on  in-  within  its  limits.  Some  of  the  cases  sus- 
terstate  commerce,  the  office  in  question  taining  this  proposition  are  collected  in 
being  maintained  solely  for  the  further-  McCall  v.  California,  136  U.  S.  104,  34  L. 
ance  of  the  company's  interstate  com-  Ed.  391."  Norfolk,  etc.,  R.  Co.  v.  Penn- 
merce  business.  Norfolk,  etc..  R.  Co.  v.  sylvania.  136  U.  S.  114.  lis.  m  L.  Ed.  304. 
Pennsylvania,  136  U.  S.  114.  34  L.  Ed.  .^94,  67.  License  for  maintaining  passenger 
citing  Gloucester  Ferry  Co.  v.  Pennsyl-  traffic  agency. — McCall  v.  California,  136 
vania,  114  U.  S.  196.  29  L.  Ed.  158;  Phil-  U.  S.  104,  34  L.  Ed.  391,  distineuishing 
sdelphia,  etc.,  Steamship  Co.  v.  Pcnnsvl-  Pembina,  etc.,  Min.  &  Mill.  Co.  v.  Pennsyl- 
vania, 122  U.   S.  326,  30  L.  Ed.   1200;   Mc-  vania,  125  U.  S.  181,  31  L.  Ed.  650;  Smith 
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dd.  Tax  upon  Franchise  or  Business. — A  state  statute  imposing  upon  every 
corporation,  joint  stock  company  and  association,  incorporated  or  organized 
under  the  laws  of  the  state,  or  of  any  other  state  or  country,  and  doing  business 
in  the  state,  a  tax  upon  its  franchise  or  business,  based  upon  the  amount  of  its 
capital  stock,  is  not  repugnant  to  the  commerce  clause  of  the  constitution,  as  a 
regulation  of,  or  as  an  interference  with,  interstate  commerce,  when  applied  to 
a  foreign  mining,  milling  and  smelting  corporation,  as  the  statute  does  not 
directly  afifect  the  interstate  operations  of  the  company.  The  tax  is  not  levied 
upon  articles  imported  by  the  company,  nor  is  there  any  impediment  to  their 
importation.  The  products  of  the  mine  can  be  brought  into  the  state  and  sold 
there  without  taxation,  and  they  can  be  exhibited  there  for  sale  in  any  office  or 
building  obtained  for  that  purpose;  the  tax  is  levied  only  upon  the  business  or 
franchise  of  the  company.^ '^  This  statute  so  far  as  it  exempts  from  the  tax, 
manufacturing  corporations  wholly  engaged  in  carrying  on  manufacturing 
within  the  state,  does  not  impose  a  tax  upon  products  of  other  states,  while 
exempting  similar  domestic  goods  from  taxation,  and  hence  is  not  constitution- 
ally objectionable  as  being  discriminatory,  and  thus  tending  to  afifect  or  regulate 
commerce  among  the  states.  Such  exemption  is  not  restricted  to  its  own  cor- 
porations, but  includes  corporations  of  other  states  as  well,  when  wholly  en- 
gaged in  manufacturing  within  the  state.^^ 

(j)  Insurance  Companies — aa.  In  General — As  an  insurance  company  in- 
corporated in  one  state  and  doing  business  in  another,  is  not  an  instrumentality 
of  interstate  commerce,  and  its  business  does  not  constitute  such  commerce,'^^ 
it  follows,  under  the  general  rule  that  the  right  of  a  foreign  corporation  to  en- 
gage in  business  within  a  state  other  than  that  of  its  creation,  depends  solely 
upon  the  will  of  such  other  state,'^^  that  so  far  as  the  commerce  clause  of  the 


V.  Alabama.  124  U.  S.  465,  31  L.  Ed.  508. 
See  ante,  "Soliciting  Passenger  Traffic," 
L  A,  3,  b. 

68.  Tax  upon  franchise  or  business — 
Mining  and  milling  corporation. — The 
statute  of  New  York  held  not  to  be  void 
as  a  regulation  of  interstate  commerce 
when  applied  to  a  mining  company  char- 
tered under  the  laws  of  Utah,  where  it  con- 
ducted the  greater  part  of  its  business, 
but  which  had  an  office  in  the  city  of  New 
York,  where  its  transfer  books  were  kept, 
its  dividends  declared  and  paid,  and  other 
business  done  by  it,  such  as  is  usually  per- 
formed by  corporations  where  their 
principal  office  of  business  is  situated. 
Horn  Silver  Min.  Co.  v.  New  York,  143 
U.  S.  305,  36  L.  Ed.  164,  following  Paul  v. 
Virginia,  8  Wall.  168,  19  L-  Ed.  357,  fol- 
lowed in  New  York  v.  Roberts,  171  U.  S. 
65S.   664,   43    L-    Ed.    323. 

Corporations  manufacturing  chemical 
and  pharmaceutical  preparations. — A  cor- 
poration organized  under  the  laws  of 
Michigan  for  the  manufacture  and  sale  of 
chemical  and  pharmaceutical  preparations, 
was  held  not  to  be  engaged  in  interstate 
commerce,  so  far  as  its  business  in  the 
state  of  New  York  was  concerned  and 
hence  the  statute  of  the  latter  state  irn- 
posing  a  tax  upon  its  franchise  and  busi- 
ness was  held  not  to  be  void  as  an  inter- 
ference with  interstate  commerce.  New 
York  V.  Roberts,  171  U.  S.  658,  664,  43  L. 
Ed.  323,  326,  following  Paul  v.  Virginia.  8 
Wall.  168,  19  L.  Ed.  357;  Horn  Silver  Min. 
Co.  V.  New  York,  143  U.  S.  305,  36  L.  Ed. 
164,  distinguishing  Brown  v.  Maryland,  12 


Wheat.  419,  6  L.  Ed.  678,  on  the  ground 
that  the  tax  in  the  present  case  is  not  im- 
posed directly  on  imported  articles  or  on 
their  sale  in  the  original  package,  but  is 
laid  upon  the  franchise  or  business  of  the 
corporation. 

69.  Statute  not  discriminatory. — New 
York  V.  Roberts,  171  U.  S.  658,  662,  43 
L.  Ed.  323,  326,  citing  Walling  v.  Michi- 
gan, 116  U.  S.  446,  29  L.  Ed.  691;  Robbins 
V.  Shelby  County  Taxing  District,  120  U. 
S.  489,  30  L.  Ed.  694;  Minnesota  v.  Bar- 
ber, 136  U.  S.  313,  34  L.  Ed,  455,  as  sus- 
taining the  proposition  that  state  legisla- 
tion imposing  discriminating  taxes  against 
the  products  of  other  states  is  unconstitu- 
tional and  void  as  an  interference  with  in- 
terstate commerce. 

70.  Business  of  foreign  insurance  com- 
panies not  interstate  commerce. — Paul  v. 
Virginia.  8  Wall.  168,  19  L.  Ed.  357; 
Hooper  v.  California,  155  U.  S.  648,  653,  39 
L.  Ed.  297;  Hopkins  v.  United  States,  171 
U.  S.  578,  602,  43  L.  Ed.  290.  See,  also, 
Philadelphia  Fire  Ass'n  v.  New  York,  119 
U.  S.  110,  30  L.  Ed.  342,  and  authorities 
there  cited.  See  ante,  "Insurance,"  I,  A, 
3,  i. 

71.  General  power  of  state  over  foreign 
corporations. — Paul  v.  Virginia,  8  Wall. 
168,  19  L.  Ed.  357;  Hooper  v.  California, 
155  U.  S.  648,  652,  39  L.  Ed.  297.  See. 
also,  Nutting  v.  Massachusetts,  183  U.  S. 
553,  46  L.  Ed.  324.  See  ante,  "General 
Power  of  State,"  II,  A,  2,  d,  (12),  Ta).  See, 
generally,  the  title  FOREIGN  CORPO- 
RATIONS, vol.  6,  o.  305. 
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constitution  is  concerned,  a  state  has  the  power  to  exclude  foreign  insurance 
•companies  ahogether  from  its  territory,"  ^  whether  formed  for  the  purpose  of 
■doing  a  fire,  hfe  or  marine  business/^  A  state  having  the  power  to  exclude 
foreign  companies  entirely,  it  has  the  power,  if  it  allows  any  such  companies 
to  enter  its  confines  to  determine  the  conditions  on  which  the  entry  shall  be 
madeJ*  And,  as  a  necessary  consequence  of  its  possession  of  these  powers,  a 
state  has  the  right  to  enforce  any  condition  imposed  by  its  laws  as  preliminary 
to  the  transaction  of  business  within  its  confines  by  a  foreign  insurance  com- 
pany, whether  the  business  is  to  be  carried  on  through  officers  or  through  or- 
-dinary  agents  of  the  company  ;'5  and  it  has  also  the  further  right  to  prohibit 
a  citizen  from  contracting  w^ithin  its  jurisdiction  w^ith  any  foreign  company 
which  has  not  acquired  the  privilege  of  engaging  in  business  therein,  either  in 
his  own  behalf  or  through  an  agent  empowered  to  that  end.'^^  A  state  statute 
regulating  contracts  of  life  insurance  made  between  foreign  insurance  com- 
panies and  citizens  of  the  states,  is  not  a  regulation  of  interstate  commerce, 
since  the  business  of  life  insurance  is  not  interstate  commerce  and  the  contract 
of  insurance  is  not  an  instrumentality  of  such  commerce.'^ ^ 

bb.  Requirement  of  Licenses  or  Other  Conditions  Precedent. — The  states 
may  without  interfering  with  the  power  of  congress  to  regulate  interstate  and 
foreign  commerce,  require  foreign  insurance  companies,  as  a  condition  prece- 
dent to  their  right  to  engage  in  business  in  such  states,  to  take  out  a  license. 


72.  Exclusion  of  fcweign  insurance  com- 
panies.— Hooper  v.  California,  155  U.  S. 
648,  655,  39  L.  Ed.  297;  Philadelphia  Fire 
Ass'n  V.  New  York,  119  U.  S.  110,  30  L. 
Ed.  342;  Noble  v.  Mitchell,  164  U.  S.  367, 
370,  41  L.  Ed.  472.  See  the  title  FOR- 
EIGN  CORPORATIONS,  vol.  6,  p.  308. 

As  a  state  has  the  right  to  exclude  a 
foreign  insurance  company,  the  means  by 
-which  it  causes  such  exclusion,  or  the  mo- 
tives of  its  action,  are  not  the  subject  of 
judicial  inquiry.  Doyle  v.  Continental 
Ins.  Co.,  94  U.  S.  535,  24  L-  Ed.  148. 

73.  Nature  of  insurance  immaterial. — 
Neither  the  business  of  life,  fire,  or  marine 
insurance,  nor  contracts  for  such  insur- 
ance is  interstate  commerce.  For  cases, 
see  ante,  "Insurance,"  I,  A,  3,  i. 

74.  Power  of  state  to  impose  conditions 
precedent. — Paul  v.  Virginia,  8  Wall.  168, 
19  L.  Ed.  357;  Ducat  v.  Chicago,  10  Wall. 
410,  19  L.  Ed.  972;  Insurance  Co.  v. 
Morse,  20  Wall.  445.  22  L.  Ed.  365;  Dovle 
V.  Continental  Ins.  Co.,  94  U.  S.  535,  24  L. 
Ed.  148;  Philadelphia  Fire  Ass'n  v.  New 
York,  119  U.  S.  110,  129,  30  L.  Ed.  342; 
Hooper  v.  California,  155  U.  S.  648,  655,  39 
L.Ed.  297;Crutcher  z;.  Kentucky,  141  U.  S. 
47,  35  L.  Ed.  649;  Liverpool  Ins.  Co.  v. 
Massachusetts,  10  Wall.  566.  573.  19  L. 
Ed.  1029;  Nutting  v.  Massachusetts.  183 
U.  S.  553.  46  L.  Ed.  324;  Noble  v.  Mitchell, 
164  U.  S.  367.  370,  41  L.  Ed.  472.  See  the 
title  FOREIGN  CORPORATIONS,  vol. 
6,  p.  313. 

75.  Enforcement  of  conditions  prece- 
dent.— Hooper  v.  California,  155  U.  S.  648, 

•  •655,  39  L.  Ed.  297.  See,  also.  Noble  v. 
Mitchell,  164  U.  S.  367,  370,  41  L.  Ed. 
472.' 

A  state  has  the  undoubted  power  to 
•prohibit  foreign  insurance  companies 
irom  making  contracts   of  insurance,  ma- 


rine or  other,  within  its  limits,  except 
upon  such  conditions  as  the  state  may 
prescribe,  not  interfering  with  interstate 
commerce.  A  contract  of  marine  insur- 
ance is  not  an  instrumentality  of  com- 
merce, but  a  mere  incident  of  commercial 
intercourse.  The  state,  having  the  power 
to  impose  conditions  on  the  transaction  of 
business  by  foreign  insurance  companies 
within  its  limits,  has  the  equal  right  to 
prohibit  the  transaction  of  such  business 
by  agents  of  such  companies,  or  by  in- 
surance brokers,  who  are  to  some  extent 
the  representatives  of  both  parties.  Nut- 
ting V.  Massachusetts,  183  U.  S.  553,  556, 
46  L.  Ed.  324,  citing  Hooper  v.  California, 
155  U.  S.  648,  39  L.  Ed.  297;  AlJgeyer  v. 
Louisiana.  165  U.  S.  578,  41  L.  Ed.  832. 

76.  Prohibiting  citizens  from  contract- 
ing with  foreign  companies. — Hooper  v. 
California,  155  U.  S.  648,  656,  39  L.  Ed. 
297.  See,  also,  Williams  v.  Fears,  179  U. 
S.  270,  277,  45  L.  Ed.  186;  Noble  v.  Mitch- 
ell,  164   U.    S.    367,   370,   41    L.    Ed.    472. 

"That  a  state  may  regulate  and  forbid 
the  making  within  its  borders  of  insur- 
ance contracts  with  its  citizens  by  foreign 
insurance  companies  or  their  agents  is 
certain.  Hooper  v.  California,  155  U.  S. 
648,  39  L.  Ed.  297.  But  that  this  power 
to  prohibit  does  not  extend  to  preventing 
a  citizen  of  one  state  from  making  a  con- 
tract of  insurance  in  another  state  is  also 
settled.  Allgeyer  v.  Louisiana,  165  U.  S. 
578,  41  L.  Ed.  832."  Delamater  v.  South 
Dakota,  205  U.  S.  93,  102,  51  L.  Ed.  724. 
See,  also,  Nuttinar  v.  Massachusetts,  183 
U.   S.   553.   46   L.    Ed.   324. 

77.  Life  insurance  contracts. — New 
York  Life  Ins.  Co.  v.  Cravens.  178  U.  S. 
389.  401,  44  L.  Ed.  1116,  construing  Mis- 
souri Revised  Statutes,  1879,  ch.  119,  ar- 
ticle  2. 
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file  bonds  or  other  securities  with  state  authorities,'^^  ^nd  having  granted  a 
Hcense,  may  revoke  it,  with  or  without  cause  J  ^  A  state,  having  the  power  to- 
exclude  entirely,  has  the  power  to  change  the  conditions  of  admission  at  any 
time,  for  the  future,  and  to  impose  as  a  condition  the  payment  of  a  new  tax^ 
or  a  further  tax,  as  a  license  fee.^"  A  state  may  require  a  foreign  insurance 
company  to  file  an  appointment  of  an  attorney  with  power  to  accept  service  of 
process. s^  So,  also,  state  statutes  taxing  the  premiums^^  of  foreign  insurance 
companies,  and  providing  that  if  any  such  company  transfers  a  suit  brought 
against  it  from  the  state  to  the  federal  courts,  its  license  to  do  business  within 
the  state  shall  be  revoked  and  canceled, ^^  ^re  not  invalid  as  an  interference  with 
interstate  or   foreign  commerce. 

(k)  Telegraph  Companies. — See  ante,  "Telegraphic  Communications,"  I,  A,. 
3,  j;  "Telegraph  Companies,"  II,  A,  1,  b,  (3),  (b),  pp;  post,  "Telegraph  Com- 
panies," II,  A,  2,  d,  (25).     And  see,  generally,  the  title  Tei^EGraphs  and  Te;l- 

EPHONES. 

aa.  Ill  General — A  telegraph  company  engaged  in  transmitting  messages 
from  one  state  to  another,  cannot  be  excluded  by  a  state  from  doing  business 
within  its  limits.^"* 

bb.  Grant  of  Monopoly  by  State. — The  act  of  congress,  in  effect,  amounts  to 
a  prohibition  of  all  state  monopolies  with  respect  to  the  interstate  business  of 
telegraph  companies,  and  therefore,  a  state  statute  granting  to  one  of  its  own 
corporations  the  exclusive  right  to  establish  and  maintain  telegraph  lines  in 
certain  counties  of  the  state,  is  in  conflict  with  the  act  of  congress,  and  is  in- 
operative against  a  telegraph  company  of  another  state  entitled  to  the  privileges 
which  that  act  confers. ^^ 


78.  License  and  bonds. — Philadelphia 
Fire  Ass'n  v.  New  York,  119  U.  S.  110,  30 
L.  Ed.  342;  Insurance  Co.  v.  Morse,  20 
Wall.  445,  22  L.  Ed.  365;  Doyle  v.  Con- 
tinental Ins.  Co.,  94  U.  S.  535,  539,  24  L. 
Ed.  148.  See,  also,  Williams  v.  Fears,  179 
U.  S.  270,  277,  45  L.  Ed.  186;  Noble  v. 
Mitchell,  164  U.  S.  367,  370,  41  L.  Ed.  472. 
And  see  the  title  FOREIGN  CORPO- 
RATIONS, vol.  6,  p.  316. 

79.  Power  of  state  to  revoke  license. — 
See  the  title  FOREIGN  CORPORA- 
TIONS, vol.  6,  p.  323. 

80.  Changing  conditions  of  admission. 
• — Philadelphia  Fire  Ass'n  v.  New  York, 
119  U.  S.  110,  30  L.  Ed.  342.  See  the  title 
FOREIGN  CORPORATIONS,  vol.  6,  p. 
324. 

81.  Filing  appointment  of  attorney. — 
Philadelphia  Fire  Ass'n  v.  New  York,  119 
U.    S.  110,  30  L.   Ed.  342._ 

The  statute  of  Illinois  requiring  a  li- 
cense to  be  taken  out  by  foreign  insurance 
companies,  and  the  filing  of  an  appoint- 
ment of  an  attorney  with  power  to  accept 
service  of  process,  was  held  to  be  a  legal 
condition.  Ducat  v.  Chicago,  10  Wall. 
410,  19  L.  Ed.  972,  following  Paul  v.  Vir- 
ginia, 8  Wall.  168,  19  L.  Ed.  357,  cited  on 
this  point  in  Doyle  v.  Continental  Ins. 
Co.,  94  U.  S.  535,  539,  24  L.  Ed.  148.  See 
ante,  "Knows  Place  of  Business  and  Au- 
thorized Agent,"  II,  A.  2,  d,  Cl2),  (c). 
And  see  the  title  FOREIGN  CORPORA- 
TIONS, vol.  6,  p.  318. 

82.  Tax  on  premiums. — The  statute  of 
Illinois  requiring  foreign  insurance  com- 
panies transactin,g  business  within  certain 
cities,    to   pay    those    cities    a    certain    per 


cent  of  all  premiums  received,  and  au- 
thorizing the  cities  to  sue  and  recover  it 
from  the  companies  for  the  city's  use,  was 
held  to  be  valid.  Ducat  v.  Chicago,  10 
Wall.  410,  19  L.  Ed.  972,  following  Paul  v. 
Virginia,  8  Wall.  168,  19  L.  Ed.  357,  cited 
on  this  point  in  Doyle  v.  Continental  Ins. 
Co.,  94  U.  S.  535,  539,  24  L.  Ed.  148. 

Foreign  corporations,  whether  or- 
ganized under  the  laws  of  a  state  of  the 
Union  or  a  foreign  government,  may  be 
taxed  by  another  state,  for  the  privilege 
of  conducting  their  corporate  business 
within  the  latter.  Statute  taxing  pre- 
miums held  valid.  Liverpool  Ins.  Co.  v. 
Massachusetts,  10  Wall.  56,  19  L.  Ed. 
1029.  See  the  title  FOREIGN  CORPO- 
RATIONS, vol.  6,  p.  316. 

83.  Removal  of  cause. — See  the  title 
FOREIGN  CORPORATIONS,  vol.  6,  p. 
319. 

84.  State  cannot  exclude  company  en- 
gaged in  interstate  business. — Pensacola 
Tel.  Co.  V.  Western  Union  Tel.  Co.,  96  U. 
S  1,  12.  24  L.  Ed.  708.  See,  generally,  the 
title  POSTAL  LAWS. 

85.  Granting  one  company  monopoly.. 
— Pensacola  Tel.  Co.  v.  Western  Union 
Tel.  Co..  96  U.  S.  1,  12,  24  L.  Ed.  708,  dis- 
tinguishing Paul  V.  Virginia,  8  Wall.  168,. 
19  L.  Ed.  357,  on  the  ground  that  the  cor- 
poration in  that  case  was  not  engaged  in 
interstate  commerce,  cited  on  this  point 
in  Pembina,  etc.,  Min.  &  Mill.  Co.  v.  Penn- 
svlvania,  125  U.  S.  181,  185,  31  L.  Ed.  650;. 
McCall  V.  California,  136  U.  S.  104,  111,  34 
L.  Ed.  391;  Western  Union  Tel.  Co.  v. 
Alabama  State  Board,  132  U.  S.  472,  475, 
33    L.    Ed.   409;    Leloup   v.   Mobile,   127   U. 
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cc.  License  Tax  for  Privilege  of  Doing  Business  zvithin  State. — A  state  can- 
not, as  a  condition  of  doing  business  within  its  jurisdiction,  exact  a  license  tax 
from  a  telegraph  company,  a  large  part  of  whose  business  is  the  transmission  of 
messages  from  one  state  to  another  and  between  the  United  States  and  foreign 
countries,  and  which  is  invested  with  the  powers  and  privileges  conferred  by 
the  act  of  congress,^^'  and  such  tax,  affecting  as  it  does  the  entire  business  of 
the  company,  without  discrimination,  is  invalid,  even  as  that  portion  of  the 
business  which  is  wholly  within  the  state.^^  But  it  is  within  the  power  of  a 
state  to  levy  a  charge  upon  a  foreign  telegraph  company,  engaged  in  interstate 
commerce,  in  the  form  of  a  franchise  or  privilege  tax,  but  arrived  at  with 
reference  to  the  value  of  its  property  within  the  state  and  in  lieu  of  all  other 
taxes,  the  payment  of  such  tax  not  being  a  condition  precedent  to  doing  busi- 
ness,ss  and  a  city  ordinance  passed  under  statutory  authority,  imposing  a  license 
tax  upon  telegraph  companies  or  agencies,  including  foreign  telegraph  copora- 
tions,  for  business  done  exclusively  within  the  city,  and  not  including  any 
business  done  to  or  from  points  without  the  state,  and  not  including  any  business 
done  for  the  government  of  the  United  States,  its  officers  or  agents,  is  not  a 
condition  upon  which  the  right  to  do  business  depends,  but  is  a  tax,  and  whether 
imposed  in  the  exercise  of  the  police  or  the  taxing  power,  is  not  invalid  as  an 
interference  with  interstate  commerce  ;S9  even  as  applied  to  a  telegraph  com- 
pany which  has  accepted  the  provision  of  the  act  of  congress,  and  constructed 


S.  640,  645,  32  L.  Ed.  311.  See,  also,  Wes- 
tern Union  Tel.  Co.  v.  Pennsylvania  R. 
Co.,  19.5  U.  S.  540,  561,  49  L.  Ed.  312.  See 
ante,  "Telegraph  Companies,"  II,  A,  1,  b, 
(3),   (b),   pp. 

86.  License  tax  for  privilege  of  doing 
business  within  state. — Leloiip  v.  Mobile, 
127  U.  S.  640,  644,  32  L.  Ed.  311,  following 
the  principle  of  the  decisions  in  Robbins 
r'.  Shelby  County  Taxing  District,  120  U. 
S.  489,  30  L.  Ed.  694;  Philadelphia,  etc., 
Steamship  Co.  v.  Pennsylvania,  122  U.  S. 
326,  30  L.  Ed.  1200,  and  Telegraph  Co.  v. 
Texas,  105  U.  S.  460,  26  L.  Ed.  1067,  dis- 
approving and  practically  overruling  Os- 
borne V.  Mobile,  16  Wall.  479,  21  L.  Ed. 
470,  cited  on  this  point,  with  approval,  in 
Western  Union  Tel.  Co.  z>.  Alabama  State 
Board,  132  U.  S.  472,  476,  33  L.  Ed.  409; 
Brennan  v.   Titusville,   153   U.   S.   289,   304, 

38  L.  Ed.  719;  Postal  Tel.  Cable  Co.  v. 
Charleston,  153  U.  S-  692,  696,  38  L-  Ed. 
871;  Emert  v.  Missouri,  156  U.  S.  296,  320, 

39  L.    Ed.   430. 

A  state  cannot  prohibit  a  telegraph  com- 
pany thus  engaged  from  doing  such  a 
business  within  its  jurisdiction,  unless  it 
will  pay  a  tax  and  procure  a  license  for 
the  privilege.  By  such  a  power  it  could 
exclude  such  a  company,  and  prohibit  the 
transaction  of  such  business  altogether. 
Ordinary  occupations  are  taxed  in 
various  ways,  and  in  most  cases,  legiti- 
mately taxed.  But  a  state  cannot  tax  a 
business  occupation  when  it  cannot  tax 
the  business  itself.  Of  course,  the  exac- 
tion of  a  license  tax  as  a  condition  of  do- 
ing any  particular  business,  is  a  tax  on 
the  occupation;  and  a  tax  on  the  occupa- 
tion of  doing  the  business  is  surely  a  tax 
on  the  business.  Leloup  v.  Mobile,  127  U. 
S.  640.  645.  32  L.  Ed.  311;  Brennan  v. 
Titusville,  153  U.  S.  289,  303,  38  L.  Ed. 
719. 


87.  Tax  invalid  as  to  internal  business. 

— In  Leloup  v.  Mobile,  127  U.  S.  640,  647, 
32  L.  Ed.  311,  the  court  said:  "But  it  is 
urged  that  a  portion  of  the  telegraph 
company's  business  is  internal  to  the  state 
of  Alabama,  and  therefore  taxable  by  the 
state.  But  that  fact  does  not  remove  the 
difficulty.  The  tax  affects  the  whole  busi- 
ness without  discrimination.  There  are 
sufficient  modes  in  which  the  internal 
business,  if  not  already  taxed  in  some 
other  way,  may  be  subjected  to  taxation, 
without  the  imposition  of  a  tax  which 
covers  the  entire  operations  of  the  com- 
pany." Cited  on  this  point  and  approved 
in  Western  Union  Tel.  Co.  v.  Alabama 
State  Board,  132  U.  S.  472,  477,  33  L.  Ed. 
409;  Postal  Tel.  Cable  Co.  v.  Charleston, 
153  U.  S.  692.  697,  38  L  Ed.  871;  Emert  v. 
Missouri,  156  U.  S.  296,  320,  39  L.  Ed. 
43(V 

88.  Privilege  tax  based  on  value  of 
property. — Postal  Tel.  Cable  Co.  z-.  Adams, 
155  U.  S.  688.  698,  700,  39  L.  Ed.  311,  con- 
struing Mississippi  Code,  1880,  ch.  10,  § 
585,    et    seq. 

89.  Tax  upon  business  done  exclusively 
within  city. — Ordinance  of  the  city  of 
Charleston  held  not  to  be  void  as  an  in- 
terference with  interstate  commerce.  Pos- 
tal Tel.  Cable  Co.  v.  Charleston,  153  U. 
S.  692,  695,  38  L.  Ed.  871,  following  the  de- 
cisions in  Home  Ins.  Co.  v.  City  Council, 
93  U.  S.  116,  122.  23  L.  Ed.  825;  License 
Tax  Cases,  5  Wall.  462,  18  L.  Ed.  497; 
Wiggins  Ferry  Co.  v.  East  St.  Louis,  107 
U.  S.  365,  376,  27  L.  Ed.  419,  as  to  the 
proposition  that  such  a  license  is  not  a 
condition  upon  which  the  right  to  do 
business  depends,  but  is  a  tax  for  business 
done  exclusively  within  the  city;  follow- 
ing the  rule  announced  in  Leloup  v.  Mo- 
bile, 127  U.  S.  640,  32  L.  Ed.  311;  Tele- 
graph  Co.  V.   Texas,   105   U.   S.   460,  26   L. 
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its  lines  along  post  roads  in  the  city,  and  elsewhere.^*^  Other  regxilations  of 
telegraph  companies  with  respect  to  the  commerce  clause  of  the  constitution  are 
treated  elsewhere   in  this  article.^^ 

(13)  Game. — See  the  titles  Animals,  vol.  1,  p.  316;  Game;  and  Game;  Laws, 
vol.  6,  p.  343. 

(14)  Immigration. — Immigration  is  a  branch  of  foreign  commerce.  The 
passage  of  laws  which  concern  the  admission  of  citizens  and  subjects  of  foreign 
nations  into  the  United  States  belongs  to  congress  and  not  to  the  states.  There- 
fore, all  state  laws  attempting  to  regulate  immigration  are  regulations  of  com- 
merce with   foreign  nations  and  void.^^ 

(15)  Inspection  Laws. — See  ante,  "Inspection,"  II,  A,  1,  b,  (3),  (b),  kk. 
See  the  title  Inspection  Laws,  ante,  p.  16. 

(16)  Insurance. — See  ante,  "Insurance,"  I,  A,  3,  i;  "Insurance  Companies," 
II,  A,  2,  d,  (12),  (j). 

(17)  Intoxicating  Liquors^^ — (a)  In  General. — Fermented,  distilled  or  other 
intoxicating  liquors  or  liquids  are  subjects  of  commercial  intercourse,  exchange, 
barter  and  traffic,  between  nation  and  nation,  and  between  state  and  state,  like 
any  other  commodity  in  which  a  right  of  traffic  exists,  and  are  so  recognized 
by  the  usages  of  the  commercial  world,  the  laws  of  congress  and  the  decisions 
of  courts.9^     And  congress,  under  its  general  power  to  regulate  interstate  and 


Ed.  1067;  Ratterman  v.  Western  Union 
Tel.  Co.,  127  U.  S.  411,  32  L  Ed.  229,  and 
Western  Union  Tel.  Co.  v.  Alabama  State 
Board,  132  U.  S.  472,  33  L.  Ed.  409,  that  a 
state  tax  on  the  purely  internal  business 
of  a  telegraph  company  is  valid;  citing 
Western  Union  Tel.  Co.  v.  Massachusetts, 
125  U.  S.  530,  31  L.  Ed.  790;  Pacific  Ex- 
press Co.  V.  Seibert,  142  U.  S.  339,  35  L. 
Ed.  1035. 

It  was  claimed  that  the  telegraph  com- 
pany was  not  within  the  terms  of  the  or- 
dinance, because  it  did  not_  do  any  busi- 
ness exclusively  within  the  city  of  Charles- 
ton; that  its  city  offices  were  merely 
initial  points  for  sending  and  receiving 
messages,  and  that,  irrespective  of  the 
messages  sent  or  received  outside  of  the 
state,  the  intrastate  messages  were  not 
between  points  within  the  city;  and  that,  if 
license  exactions  were  allowed  to  be 
made  by  the  various  cities  in  the  state, 
great  injury  and  wrong  would  be  done  to 
the  telegraph  company.  The  court  said: 
"But  this  is  a  hardship,  if  such  exists, 
that  it  is  not  within  our  province  to  re- 
dress. If  business  done  wholly  within  a 
state  is  within  the  taxing  power  of  the 
state,  the  courts  of  the  United  States  can- 
not receive  or  correct  the  action  of  the 
state  in  the  exercise  of  that  power." 
Postal  Tel.  Cable  Co.  v.  Charleston,  153 
U.    S.   692,  699,  38   L    Ed.   871. 

90.  Company  not  relieved  from  tax  by 
acceptance  of  act  of  congress. — In  an- 
swer to  the  contention  that  the  ruling  in 
Leloup  V.  Mobile,  127  U.  S.  640,  32  L. 
Ed.  311;  Telegraph  Co.  v.  Texas,  105  U. 
S.  460,  26  L.  Ed.  1067;  Ratterman  v.  West- 
ern Union  Tel.  Co.,  127  U.  S.  411,  32  L. 
Ed  229;  and  Western  Union  Tel.  Co.  v. 
Alabama  State  Board,  132  U.  S.  472,  33 
L.  Ed.  409,  does  not  cover  the  case  that 
a  telegraph  company  which  has  con- 
structed its  lines  along  the  post  roads  of 
a  city,  and  elsewhere,  and  which  is  exer- 


cising its  functions  under  the  act  of  con- 
gress as  an  agency  of  the  government  of 
the  United  States,  the  court  said:  "It  is 
obvious  that  the  advantages  or  privileges 
that  are  conferred  upon  the  company  by 
the  act  of  July  24,  1866  (Rev.  Stat.,  §§ 
5263-5268),  are  in  the  line  of  authority  to 
construct  and  maintain  its  lines  as  a 
means  or  instrument  of  interstate  com- 
merce, and  are  not  necessarily  inconsist- 
ent with  a  right  on  the  part  of  the  state 
in  which  business  is  done  and  property  ac- 
quired, to  tax  the  same,  within  the  limita- 
tions pointed  out  in  the  cases  heretofore 
cited." 

91.  See  post,  "Telegraph  Companies," 
II,  A,  2,  d,    (25). 

93.  Immigration. — Chy  Lung  v.  Free- 
man, 92  U.  S.  275,  280,  23  L.  Ed.  550;  Hen- 
derson V.  New  York  City,  92  U.  S.  259,  23 
L.  Ed.  543;  People  v.  Compagnie  Generale 
Transatlantique,  107  U.  S.  59,  27  L.  Ed. 
383;  Head  Money  Cases,  112  U.  S.  580,  28 
L.  Ed.  798.  See  ante,  "Immigration,"  II, 
A,  1,  b,  (3),  (b),  jj. 

As  to  statutes  affecting  immigration, 
enacted  by  states  for  the  protection  of 
their  own  citizens,  and  for  the  good  of 
immigrants  who  land  at  seaports  within 
their  borders,  which  have  been  held  to  be 
regulations  of  immigration,  and  there- 
fore of  foreign  commerce,  see  ante,  "Ex- 
clusion of  Criminals,  Paupers,  Lunatics, 
etc.,"  II,  A,  2,  d,  (9). 

As  to  the  validity  of  state  statutes  im- 
posing taxes  upon  passengers  arriving 
from  foreign  countries,  see  post,  "Tax 
upon  Passengers,"  III,  B,  2,  j,  (1).  See, 
generally,  the  title  ALIENS,  vol.  1,  p. 
210. 

94.  Intoxicating  liquors — In  general. — 
See  ante,  "Intoxicating  Liquors,"  I,  A,  2, 
c,  (2) ;  "When  Protection  Ceases,"  I,  A, 
4,  b. 

95.  Intoxicating  liquors — Article  of  com- 
merce.— License  Cases,  5  How.  504,  12  L. 
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ioreign  commerce,  may  prescribe  what  article  of  merchandise  shall  be  admitted 
and  what  excluded;  and  may,  therefore,  admit  or  not,  as  it  shall  deem  best, 
the  importation  of  ardent  spirits,96  and  where  the  laws  of  congress  authorize 
their  importation,  no  state  has  a  right  to  prohibit  it.^^  By  its  omission  to  enact 
an  express  statute  on  the  subject,  congress  is  considered  to  intend  that  the 
regulation  of  interstate  commerce,  in  intoxicating  liquors  as  well  as  other  ar- 
ticles of  commerce,  shall  be  free  from  the  regulation  and  interference  of  the 
different  states. ^^  Hence,  a  state  law  which  denies  such  a  right,  or  substantially 
interferes  with  or  hampers  the  same,  is  in  conflict  with  the  interstate  commerce 
■clause  of  the  constitution  of  the  United  States,  and  void.''^  Yet,  in  the  exercise 
of  its  police  power,  for  the  protection  of  the  health  and  morals  of  its  citizens, 
a  state  may  refuse  a  market  for  intoxicating  liquors,^  and  may  pass  such  laws 
in  regard  thereto  as  do  not  control  or  interfere  with  the  power  possessed  by 
•congress  to  regulate  interstate  commerce. 2     But,  as  long  as  a  state  continues  to 


Ed.  256;  Mugler  v.  Kansas,  123  U.  S.  623, 
31  L.  Ed.  205;  Leisy  v.  Hardin,  135  U.  S. 
100,  110,  34  L.  Ed.  128;  Lyng  v.  Michigan, 
135  U.  S.  161,  34  L.  Ed.  150;  In  re  Rahrer, 
140  U.  S.  545,  546,  556,  35  L.  Ed.  572; 
Rhodes  v.  Iowa,  170  U.  S.  412,  414,  42  L. 
Eil.  1088;  Bowman  v.  Chicago,  etc.,  R.  Co., 
125  U.  S.  465,  31  L.  Ed.  700;  Scott  v. 
Donald,  165  U.  S.  58,  93,  95,  41  L.  Ed.  632; 
Austin  V.  Tennessee,  179  U.  S.  343,  353,  45 
X.  Ed.  224;  Vance  v.  Vandercook  Co.,  No. 
1,  170  U.  S.  438,  444,  42  L.  Ed.  1100; 
Adams  Express  Co.  v.  Kentucky,  206  U. 
•S.   129.   135,   51    L.    Ed.   987. 

96.  Power  of  congress  exclusive. — Li- 
cense Cases,  5  How.  504,  576,  12  L.  Ed. 
256. 

The  right  to  send  liquors  from  one  state 
into  another,  and  the  act  of  sending  the 
same,  is  interstate  commerce,  the  regula- 
tion whereof  has  been  committed  by  the 
•constitution  of  the  United  States  to  con- 
gress, and,  hence,  a  state  law  which  denies 
such  a  right,  or  substantially  interferes 
with  or  hampers  the  same,  is  in  conflict 
^nth  the  constitution  of  the  United  States. 
Vance  v.  Vandercook  Co.,  No.  1,  170  U. 
S.   438,   444,  42   L.    Ed.   1100. 

The  interstate  and  foreign  traffic  in  in- 
toxicating liquors  is  one  requiring  uni- 
formity of  regulation  by  national  legisla- 
tion. Walling  V.  Michigan,  116  U.  S.  446, 
460,  29  L.  Ed.  691. 

97.  License  Cases,  5  How.  504,  576,  12 
L.  Ed.  256.  See  ante,  "Exclusion  of  Im- 
ports," II,  A,  2,  d,  (8),  (a). 

98.  Nonaction  of  congress. — Bowman  v. 
Chicago,  etc.,  R.  Co.,  125  U.  S.  465,  493,  31 
L.  Ed.  700.  See,  also,  License  Cases.  5 
How.  504,  12  L.  Ed.  256;  Leisy  v.  Hardin, 
135  U.  S.  100,  122,  34  L.  Ed.  128;  Austin  v. 
Tennessee,  179  U.  S.  343,  355,  45  L.  Ed. 
224. 

99.  State  cannot  regulate. — Vance  v. 
"Vandercook  Co.,  No.  1,  170  U.  S.  438,  444, 
42  L.  Ed.  1100;  Adams  Express  Co.  v. 
Kentucky,  206  U.  S.  129,  135,  51  L.  Ed. 
987. 

A  state  law  is  void  if  it  merely  rearu- 
lates  the  introduction  of  intoxicating  liq- 
uors, although  it  does  not  amount  to  a 
prohibition  thereof.  Wan-ng  v.  Michigan, 
116  U.  S.  446,  460,  29  L.   Ed.  691. 


Whenever  a  law  of  a  state  amounts  es- 
sentially to  a  regulation  of  commerce  with 
foreign  nations  or  among  the  states,  as  it 
does  when  it  inhibits,  directly  or  indi- 
rectly, the  receipt  of  an  imported  com- 
modity or  its  disposition  before  it  has 
ceased  to  be  an  article  of  trade  be- 
tween one  state  and  another,  or  another 
country  and  this,  it  comes  in  conflict  with 
a  power  which,  in  this  particular,  has  been 
exclusively  vested  in  the  general  govern- 
ment, and  is  therefore  void.  Leisy  v. 
Hardin,  135  U.  S.  100,  122,  34  L.  Ed.  128, 
followed  in  Lyng  v.  Michigan,  135  U.  S. 
161,   34    L.    Ed.    150. 

In  Bowman  v.  Chicago,  etc.,  R.  Co.,  125 
U.  S.  465,  31  L.  Ed.  700,  it  was  held  that 
the  statutes  of  Iowa,  forbidding  common 
carriers  from  bringing  intoxicating  liquors 
into  the  state  of  Iowa  from  another  state 
or  territory  without  obtaining  a  certificate 
required  by  the  laws  of  Iowa,  was  void, 
as  being  a  regulation  of  commerce  be- 
tween the  states,  and,  therefore,  that 
those  laws  did  not  justify  a  common  car- 
rier in  Illinois  from  refusing  to  receive 
and  transport  intoxicating  liquors  con- 
signed to  a  point  within  the  state  of  Iowa. 
See  American  Express  Co.  v.  Iowa,  196 
U.  S.  133,  141,  49  L.  Ed.  417.  See,  also, 
Norfolk,  etc.,  R.  Co.  v.  Sims,  191  U.  S.  441, 
48  L.  Ed.  254;  O'Neil  v.  Vermont,  144  U. 
S.  323,  324,  36  L.  Ed.  450;  Lyng  v.  Michi- 
gan, 135  U.  S.  161,  166,  34  L.  Ed.  150; 
Rhodes  v.  Iowa,  170  U.  S.  412,  414,  418, 
42  L.  Ed.  1088;  Schollenberger  v.  Penn- 
sylvania, 171  U.  S.  1,  22,  43  L.  Ed.  49; 
Scott  V.  Donald,  165  U.  S.  58,  41  L.  Ed. 
632;  Smith  v.  St.  Louis,  etc.,  R.  Co.,  181 
U.  S.  248,  254,  45  L.  Ed.  847;  Bowman  v. 
Chicago,  etc.,  R.  Co.,  125  U.  S.  465,  31  L. 
Ed.  700;  Cleveland,  etc.,  R.  Co.  v.  Illi- 
nois,  177   U.    S.   514,   518,   44   L.    Ed.    868. 

1.  Power  of  state  under  police  power. — ■ 
License  Cases,  5  How.  504,  576,  12  L.  Ed. 
256.  But  see  Leisy  v.  Hardin,  135  U.  S. 
100,  34  L.   Ed.   128. 

2.  Power  of  states. — License  Cases,  5 
How.  504,  576,  12  L.  Ed.  256;  Austin  v. 
Tennessee,  179  U.  S.  343.  345.  45  L.  Ed. 
224;  Musrler  v.  Kansas,  123  U.  S.  623,  657, 
31  L.  Ed.  205:  Thomas  v.  Kansas,  205  U. 
S.    535,    536,    51    L.    Ed.    919;    Walling    v. 


380 


INTERSTATE  AXD  FOREIGN  COMMERCE. 


recognize  intoxicating  liquors  as  lawful  articles  of  consumption  and  commerce, 
it  is  the  duty  of  the  federal  courts  to  afford  such  articles  of  commerce  the  same 
protection  as  is  given  to  other  articles.^ 

(b)  Before  Property  Becomes  Article  of  Commerce — aa.  To  Prevent  Man- 
ufacture.— -The  fact  that  the  products  of  a  domestic  manufacture  may  ultimately 
become  the  subjects  of  interstate  or  foreign  commerce,  at  the  pleasure  of  the 
manufacturer,  does  not  inhibit  a  state,  in  the  exercise  of  its  power  of  local  ad- 
ministration, to  enact  a  statute  prohibiting,  within  its  limits,  the  manufacture 
of   intoxicating   liquors.* 

bb.  To  Prevent  Sale. — The  right  of  residents  of  one  state  to  order  liquors 
for  their  own  use  from  foreign  states  and  the  right  of  nonresidents  to  ship 
such  liquor,  are  rights  guaranteed  by  the  federal  constitution.^  This  right  is 
not  affected  by  the  Wilson  act.^  The  act  of  South  Carolina  of  March  5,  1890, 
which  requires  a  resident  to  first  notify  the  state  chemist  before  making  such  an 
order  and  which  denies  to  nonresidents  the  right  to  ship  liquors  into  the  state 
without  previous  authority  from  the  state  authorities,  is  unconstitutional  and  void, 
being  an  interference  with  interstate  commerce.'^  The  contract  of  sale  may  be 
such  that  the  title  to  the  property  to  be  shipped  will  not  pass  until  the  performance 


]\Iichigan,  116  U.  S.  446,  29  L.  Ed.  691; 
Emert  v.  Missouri,  156  U.  S.  296,  317,  39 
L.  Ed.  430;  Bartemeyer  v.  Iowa,  18  Wall. 
129,  21  L.  Ed.  929;  Beer  Co.  v.  Massa- 
chusetts, 97  U.  S.  25,  24  L.  Ed.  989; 
License  Cases,  5  How.  504,  554,  577,  12 
L.  Ed.  256;  Leisy  v.  Hardin.  135  U.  S.  100, 
122,  34  L.  Ed.  128;  Lyng  v.  Michigan,  135 
U.  S.  161,  34  L.  Ed.  150;  Ambrosini  v. 
United  States,  187  U.  S.  1,  47  L.  Ed.  49; 
Matter  of  Hefif,  197  U.  S.  488,  49  L.  Ed. 
848;  In  re  Rahrer,  140  U.  S.  545,  556,  35 
L.  Ed.  572;  Vance  v.  Vandercook  Co.,  No. 
1,  170  U.   S.   438,  444,  42  L.   Ed.  1100. 

3.  Recognized  as  article  of  commerce 
by  state. — When  a  state  recognizes  the 
manufacture,  sale  and  use  of  intoxicating 
liquors  as  lawful,  it  cannot  discriminate 
against  the  bringing  of  such  articles  in, 
and  importing  them  from  other  states; 
such  legislation  is  void  as  a  hindrance  to 
interstate  commerce  and  an  unjust  prefer- 
ence of  the  products  of  the  enacting  state 
as  against  similar  products  of  the  other 
states.  Scott  v.  Donald,  165  U.  S.  58,  101, 
41   L.   Ed.  632. 

By  permitting  the  manufacture  of  in- 
toxicating liquors  for  mechanical,  medici- 
nal, culinary  and  sacramental  purposes, 
the  law  of  Iowa  does  not  recognize  such 
•liquors  legitimate  articles  of  commerce 
for  all  purposes.  Kidd  v.  Pearson,  128  U. 
S.   1.  18.  32  L.   Ed.  346. 

4.  Power  to  prevent  manufacture. — Li- 
cense Cases,  5  How.  504.  570,  12  L.  Ed. 
256;  Kidd  v.  Pearson,  128  U.  S.  1,  23,  32 
L.  Ed.  346;  Bowman  v.  Chicago,  etc.,  R. 
Co.,  125  U.  S.  465,  493,  31  L.  Ed.  700; 
Bartemeyer  v.  Iowa,  18  Wall.  129,  21  L. 
Ed.  929;  Beer  Co.  v.  Massachusetts,  97  U. 
S.  25,  24  L.  Ed.  989;  Eilenbecker  v.  Ply- 
i-'outh  County,  134  U.  S.  31,  33  L.  Ed.  801; 
Coe  V.  Errol,  116  U.  S.  517,  29  L.  Ed.  715; 
Austin  V.  Tennessee,  179  U.  S.  343.  346,  45 
L.  Ed.  224;  Mueler  v.  Kansas.  123  U.  S. 
623.  674  31  L.  Ed.  205:  Thomas  v.  Kansas, 
205  U.  S.  535,  536,  51  L.  Ed.  919. 

In  Bartemeyer  v.  Iowa,  18  Wall.  129,  21 


L.  Ed.  929,  it  was  decided  that  a  state  law 
prohibiting  the  manufacture  and  sale  of 
intoxicating  liquors  was  not  repugnant  to 
the  constitution  of  the  United  States.  This 
was  reaffirmed  in  Beer  Co.  v.  Massa- 
chusetts, 97  U.  S.  25,  24  L.  Ed.  989,  and 
that  question  is  now  no  longer  open  in 
the  federal  supreme  court.  Foster  v.  Kan- 
sas,  112  U.   S.  201,  206,  28   L.   Ed.  629. 

A  statute  which  forbids  the  manufac- 
ture of  intoxicating  liquors  in  omitting  to 
except  from  its  operation  the  manufacture 
of  intoxicating  liquors  within  the  limits  of 
the  state  for  export  does  not  constitute 
an  unauthorized  interference  with  the 
power  given  to  congress  to  regulate  com- 
merce. Thus,  the  law  of  Iowa  which  pro- 
hibits the  manufacture  of  intoxicating  liq- 
uors within  the  state  for  any  purpose 
other  than  mechanical,  medicinal,  culinary 
and  sacramental,  is  not  unconstitutional, 
though  not  permitting  manufacture  for 
transportation  beyond  the  borders  of  the 
state.  Kidd  v.  Pearson,  128  U.  S.  1,  23,  32 
L.   Ed.   346. 

5.  To  prevent  sale. — Vance  v.  Vander- 
cook Co.  (No.  1),  170  U.  S.  438,  439,  42 
L.   Ed.  1100. 

The  right  to  contract  for  the  transpor- 
tation of  merchandise  from  one  state  into 
or  across  another  involved  interstate  com- 
merce in  its  fundamental  aspect,  and  im- 
ported in  its  very  essence  a  relation  which 
necessarily  must  be  governed  by  laws 
apart  from  the  laws  of  the  several  states, 
since  it  embraced  a  contract  which  must 
come  under  the  laws  of  more  than  one 
state.  Rhodes  v.  Iowa,  170  U.  S.  412,  424, 
42   L.   Ed.   1088. 

6.  Not  affected  by  Wilson  act. — Rhodes 
V.  Iowa,  170  U.  S.  412,  424,  42  L-  Ed.  1088. 
But  see  Delamater  v.  South  Dakota.  205 
U.  S.  93,  99,  51  L.  Ed.  724.  See  post, 
"Since  Passaee  of  Wilson  Act,"  II,  A,  2, 
d,   (17\   Cd),  bb. 

7.  South  Carolina  dispensary  law. — 
Vance  v.  Vandercook  Co.,  No.  1.  170  U. 
S.  438,  442,  42  L-   Ed.   1100;  American  Ex- 
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of  certain  conditions.  The  sale  may  be  made  C.  O.  D.^  Although  a  state  can- 
not prevent  a  resident  from  ordering  from  another  state  liquor  for  his  own 
use,  yet  it  may  forbid  the  carrying  on  within  its  borders  of  the  business  of 
soliciting  orders  for  intoxicating  liquors  situated  in  another  state,  even  although 
such  orders  may  only  contemplate  a  contract  resulting  from  a  final  acceptance 
in  the  state  where  the  liquor  is  situated.^ 

(c)  ,lVhile  Property  Is  in  Transit — aa.  In  General. — The  general  rule  that 
while  property  is  in  the  channel  of  interstate  commerce,  it  cannot  be  controlled 
■or  interfered  with  by  the  different  states,  applies  to  intoxicating  liquors. i"  The 
property  is  beyond  the  control  of  a  state,  although  being  transported  by  a  car- 
rier  without   having   been   previously   ordered   by   the   consignee. ^^      If   a   state 


press  Co.  v.  Iowa,  196  U.  S.  133,  143,  49 
L.  Ed.  417. 

The  South  Carolina  dispensary  act  is 
not  an  inspection  law.  The  prohibition  of 
the  importation  of  the  wines  and  liquors 
of  other  states  by  citizens  of  South  Caro- 
lina for  their  own  use  is  made  absolute, 
and  does  not  depend  on  the  purity  or  im- 
purity of  the  articles.  Only  the  state 
functionaries  are  permitted  to  import  into 
the  state,  and  thus  those  citizens  who  wish 
to  use  foreign  wines  and  liquors  are  de- 
prived of  the  exercise  of  their  own  judg- 
ment and  taste  in  the  selection  of  com- 
modities. To  empower  a  state  chemist  to 
pass  upon  what  the  law  calls  the  "alco- 
liolic  purity"  of  such  importations  by 
chemical  analysis  can  scarcely  come 
■within  any  definition  of  a  reasonable  in- 
spection law.  Scott  V.  Donald,  165  U.  S. 
58,  99,  41  L.  Ed.  632. 

In  Vance  v.  Vandercook  Co.,  No.  1, 
170  U.  S.  438,  43  L.  Ed.  1100,  the  operation 
■of  a  liquor  law  of  South  Carolina  was  con- 
■sidered.  By  the  act  in  question  the  state 
of  South  Carolina  took  exclusive  charge 
of  the  sale  of  liquor  within  the  state,  ap- 
pointed its  agents  to  sell  the  same,  and 
empowered  them  to  purchase  the  liquor, 
which  was  to  be  brought  into  the  state  for 
sale.  The  fact  was  that  by  the  act  in  ques- 
tion the  state  of  South  Carolina,  instead 
of  forbidding  the  traffic  in  liquor,  au- 
thorized it,  and  engaged  in  the  liquor 
business  for  its  own  account,  using  it  as  a 
source  of  revenue.  The  act  in  addition 
affixed  prerequisite  conditions  to  the  ship- 
ment into  South  Carolina  from  other 
states  of  liquor  to  a  consumer  who  had 
purchased  it  for  his  own  use  and  not  for 
sale.  Considering  the  Wilson  act  and  the 
previous  decisions  applying  it,  it  was  de- 
cided that  the  South  Carolina  law,  in  so 
far  as  it  took  charge  in  behalf  of  the  state 
of  the  sale  of  liquor  within  the  state  and 
made  such  sale,  a  source  of  revenue,  was 
not  an  interference  with  interstate  com- 
merce. In  so  far,  however,  as  the  state 
law  imposed  burdens  on  the  right  to  ship 
liquor  from  another  state  to  a  resident  of 
South  Carolina,  intended  for  his  own  use, 
and  not  for  sale  within  the  state,  the  law 
was  held  to  be  repugnant  to  the  constitu- 
tion, because  the  Wilson  act,  whilst  it 
delegated  to  the  state  plenarv  power  to 
regulate  the  sale  of  liquors  in  South  Caro- 


lina shipped  into  the  state  from  other 
states,  did  not  recognize  the  right  of  a 
state  to  prevent  an  individual  from  order- 
ing liquors  from  outside  of  the  state  of 
his  residence  for  his  own  consumption  and 
not  for  sale. 

8.  Sales  C.  O.  D. — In  American  Express 
Co.  V.  Iowa,  196  U.  S.  133,  49  L.  Ed.  417, 
it  was  held  that  the  right  of  a  party  in 
Iowa  to  make  a  contract  in  Illinois  to  pur- 
chase a  merchandise  (intoxicating  liq- 
uors), and  to  do  so  caused  to  fix  by 
agreement,  the  time  when  the  condition  on 
which  the  completed  title  should  pass,  was 
beyond   question. 

The  Kentucky  statute  (Statutes,  1903,  § 
2557b,  subsec.  4,  commonly  called  the  C. 
O.  D.  Law)  providing  that  all  shipments 
of  spirituous,  vinous  and  malt  liquors,  to 
be  paid  for  on  delivery,  commonly  called 
C.  O.  D.  shipments,  into  any  county,  city, 
town,  district  or  precinct  where  said  act 
is  in  force,  shall  be  unlawful  and  shall  be 
deemed  sales  of  such  liquors  at  the  place 
where  the  money  is  paid  or  the  goods  de- 
livered, and  that  the  carrier  and  his  agents 
selling  or  delivering  such  goods,  shall  be 
liable  jointly  with  the  vendor  thereof, 
held  to  be  an  attempt  to  regulate  inter- 
state commerce,  so  far  as  it  applied  to 
shipments  from  one  state  to  another,  and 
therefore  unconstitutional.  Adams  Ex- 
press Co.  V.  Kentucky,  206  U.  S.  129,  135, 
51  L.   Ed.  987. 

9.  Soliciting  sales. — As  the  Wilson  act 
"expressly  provides  that  intoxicating  liq- 
uors coming  into  a  state  should  be  as 
completely  under  the  control  of  a  state 
as  if  the  liquor  had  been  manufactured 
therein,  it  would  be,  we  think,  a  disregard 
of  the  purposes  of  congress  to  hold  that 
the  owner  of  intoxicating  liquors  in  one 
state  can,  by  virtue  of  the  commerce 
clause,  go  himself  or  send  his  agent  into 
such  other  state,  there  in  defiance  of  the 
law  of  the  state,  to  carry  on  the  business 
of  soliciting  proposals  for  the  purchase  of 
intoxicating  liquors."  Delamater  v.  South 
Dakota,   205  U.   S.  93,  99,  51   L.   Ed.   724. 

10.  While  property  is  in  transit. — Leisy 
V.  Hardin,  135  U.  S.  100.  34  L.  Ed.  128; 
Scott  V.  Donald,  165  U.  S.  58,  95,  41  L. 
Ed.    632. 

11.  Adams  Express  Co.  v.  Kentucky, 
206  U.  S.  129,  137,  51  L.   Ed.  987. 
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transcends  its  power  and  seizes  such  property,  the  owner  may  maintain  an  ac- 
tion for  damages/ 2  and  the  power  of  the  states  is  not,  in  this  regard,  enlarged, 
by  the  Wilson  act.^^ 

bb.  When  Property  Is  in  Transit. — Property  is  in  transit  and  beyond  the 
power  of  regulation  by  a  state  from  the  time  it  becomes  an  article  of  interstate 
or  foreign  commerce  in  the  state  or  country  of  shipment-  until  it  has  reached 
the  point  of  destination  and  been  delivered  to  the  consignee  witnin  such,  state. ^'^ 
Where  congress  had  failed  to  legislate,  it  was  held  that  goods  moving  in  inter- 
state commerce  cease  to  be  such  commerce  only  after  delivery  and  sale  in  the 
original  package. ^^  And  under  the  legislation  of  congress  known  as  the  Wil- 
son act,  the  term,  "arrival,"  means  delivery  to  the  consignee,  and  not  mere 
arrival  at  the  place  of  destination.^^ 

(d)  After  Property  Has  Reached  Its  Destination — aa.  Prior  to  Passage  of 
Wilson  Act — (aa)  Pozver  to  Prevent  Sales  in  General. — The  right  to  prohibit 
sales,  so  far  as  conceded  to  the  states,  arises  only  after  the  act  of  transportation 
has  terminated,  because  the  sales  which  the  state  may  forbid  are  of  things 
within  its  jurisdiction.^'^ 

(bb)  Pozi'cr  to  Prevent  Sale  in  Original  Package. — A  consignee  to  whom 
intoxicating  liquors  have  been  delivered  through  the  channel  of  interstate  or 
foreign  commerce  has  the  right,  while  such  property  remains  in  the  original 
package,  unbroken  and  unopened,  notwithstanding  a  statute  of  the  state  to  the 
contrary,  to  sell  such  property,  in  the  absence  of  congressional  legislation. ^^ 
A  statute  of  a  state  forbidding  such  sale  amounts  to  a  regulation  of  commerce 
and  is  void.^^ 


12.  Damages    for    state    interference. — 

The  dispensary  law  of  South  Carolina,  ap- 
proved January  2,  1895,  is  so  far  uncon- 
stitutional and  void  that  this  plaintiff  can 
maintain  an  action  at  law  against  these 
defendants  for  seizing  his  liquors.  Scott 
V.  Donald,  165  U.  S.  58,  111,  41  L.  Ed.  632. 

13.  Under  Wilson  act. — The  right  of  a 
citizen  of  one  state  to  bring  from  another 
state  into  the  state  of  his  residence  and 
keep  therein  for  his  personal  use  mer- 
chandise referred  to  in  the  Wilson  act  has 
been  recognized  by  the  supreme  court. 
Vance  v.  Vandercook  (No.  1),  170  U.  S. 
438,  42  L.  Ed.  1100:  Heyman  v.  Southern 
R.  Co.,  203  U.  S.  270,  51  L.  Ed.  178.  See 
post,  "Since  Passage  of  Wilson  Act,"  II, 
A,  2,  d,  (17),  (d),  bb. 

14.  When  property  is  in  transit. — See 
ante,  "Protection  of  Commerce  Clause," 
I,  A,  4;  "Transportation  of  Freight  and 
Passengers,"   I,  A,  3,  a. 

15.  In  transit  until  delivery  and  sale. — 
Heyman  v.  Southern  R.  Co.,  203  U.  S.  270, 
276,   51   L.   Ed.   178. 

16.  Under  Wilson  act. — Rhodes  v.  Iowa, 
170  U.  S.  412.  42  L.  Ed.  1088;  Heyman  v. 
Southern  R.  Co.,  203  U.  S.  270,  51  L.  Ed. 
178;  Vance  v.  Vandercook  Co.  (No.  1), 
170  U.  S.  438,  42  L.  Ed.  1100;  American 
Express  Co.  v.  Iowa,  196  U.  S.  133,  49  L. 
Ed.  417;  Foppiano  v.  Speed,  199  U.  S. 
501,  50  L.  Ed.  288;  Adams  Express  Co.  v. 
Kentucky,  206  U.  S.  129,  135,  51  L.  Ed. 
987;  In  re  Rahrer,  140  U.  S.  545,  35  L.  Ed. 
572. 

"This  language  makes  it  impossible  in 
reason  to  hold  that  the  law  intended  that 
the  word  'arrival'  should  mean  at  the 
state  line,  since   it  presupposes   the   com- 


ing of  the  goods  into  the  state  for  'use,, 
consumption,  sale  or  storage.' "  Rhodes 
V.  Iowa,  170  U.  S.  412,  420,  42  L.  Ed.  1088. 
See  post,  "Since  Passage  of  Wilson  Act,"" 
II,  A,_2,  d,  (17),  (d),  bb. 

During  storage  in  warehouse. — Before 
an  interstate  shipment  of  intoxicating 
liquors  can  be  subjected  to  the  police 
regulations  of  the  state  of  destination, 
there  must  be  an  "arrival"  within  the 
state,  according  to  the  ineaning  of  the 
Wilson  act  of  August  8,  1890,  as  to  in- 
toxicating liquors  arriving  in  the  state,  and 
the  mere  storing  of  such  shipment  in  the 
warehouse  of  the  carrier  to  await  delivery 
does  not  amount  to  such  arrival.  Hey- 
man V.  Southern  R.  Co.,  203  U.  S.  270,  51 
L.  Ed.  178;  Adams  Express  Co.  v.  Ken- 
tucky, 206  U.  S.  129,  135,  51   L.   Ed.  987. 

Property  is  still  in  transit  while  in  the- 
possession  of  a  carrier  as  a  warehouseman 
by  request  of  the  consignee.  Adams  Ex- 
press Co.  V.  Kentucky,  206  U.  S.  129,  136, 
51  L.  Ed.  987;  Heyman  v.  Southern  R. 
Co.,  203   U.   S._  270,  51   L.   Ed.   178. 

17.  On  arrival  at  destination — Sale. — 
Bowman  v.  Chicago,  etc.,  R.  Co.,  125  U. 
S.  465,  498,  31  L.  Ed.  700.  See  ante,. 
"When  Protection   Ceases,"  I,  A,  4,  b. 

18.  Sale  in  original  package. — Schollen- 
berger  v.  Pennsylvania,  171  U.  S.  1,  23,  43 
L.  Ed.  49,  57. 

19.  Doctrine  of  Leisy  v.  Hardin. — An 
Iowa  statute  provided  that  no  wine,  alco- 
hol, or  other  intoxicating  liquors,  whether 
imported  or  not,  could  be  sold  in  that 
state  except  for  sacramental,  chemical, 
pharmaceutical,  and  medicinal  purposes, 
and  by  citizens  of  the  state  of  Iowa,  who 
were    registered    pharmacists    or    discreet 
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(cc)  Power  to  Prevent  Sale  by  Retail. — But  after  the  property  has  reached 
its  destination  and  been  taken  from  the  original  package,  it  ceases  to  be  under 
the  control  and  protection  of  the  United  States,  and  the  state  may  prevent  and 
regulate  its  sale  by  retail. ^^  There  is  no  inherent  right  in  a  citizen  to  thus  sell 
intoxicating  liquors  by  retail ;  it  is  not  a  privilege  of  a  citizen  of  the  state  or  of 
a  citizen  of  the  United  States. ^^  But  the  police  power  of  a  state  to  regulate 
the  sale  of  intoxicating  liquors  and  preserve  the  public  health  and  morals 
does  not  warrant  the  enactment  of  laws  infringing  positive  provisions  of  the 
constitution  of  the  United   States. -^ 

bb.  Since  Passage  of  Wilson  Act — (aa)  The  Act — aaa.  In  General. — After 
the  decision  in  Leisy  v.  Hardin, ^3  and  perhaps,  in  pursuance  of  some  observa- 
tions contained  therein,  congress  passed  the  act  of  August  8,  1890,  26  Stat. 
313,  c.  728,  enacting  that  all  fermented,  distilled  or  other  intoxicating  liquors, 
or  liquids  transported  into  any  state  or  territory,  or  remaining  therein  for  use, 
consumption,  sale  or  storage  therein,  shall  upon  arrival  in  such  state  or  territory, 
be  subject  to  the  operation  and  effect  of  the  laws  of  such  state  or  territory 
enacted  in  the  exercise  of  its  police  powers  to  the  same  extent  and  in  the  same 
manner  as  though  such  liquids  or  liquors  had  been  produced  in  such  state  or 
territory,  and  shall  not  be  exempt  therefrom  by  reason  of  being  introduced 
therein  in  original  packages  or  otherwise. 2"* 

bbb.  Constitutionality. — The  Wilson  act  is  constitutional. ^^  Congress  has 
power  to  provide  that  all  intoxicating  liquors  transported  into  any  state,  or 
remaining  there  for  use,  consumption,  sale  or  storage,  shall,  on  arrival  at  their 
destination  in  such  state,  be  subject  to  the  operation  and  effect  of  the  laws  of 
such  state  enacted  under  the  exercise  of  its  police  powers. ^"^  Congress  has  not 
attempted  to  delegate  the  power  to  regulate  commerce,  or  to  exercise  any 
power  reserved  to  the  states,  or  to  grant  a  power  not  possessed  by  the  states,, 
or  to  adopt  state  laws.  It  has  taken  its  own  course  and  made  its  own  regulation, 
applying  to  these  subjects  of  interstate  commerce  one  common  rule,  whose 
uniformity  is  not  affected  by  variations  in  state  laws  in  dealing  with  such  prop- 
erty.    No  reason  is  perceived  why,  if  congress  chooses  to  provide  that  certain 

persons,  obtaining  a  permit  as  prescribed  L.  Ed.  128.     And  see  Bowman  v.  Chicago,, 

by  the   statute.     Held,  that  be^r  might  be  etc.,   R.   Co.,  125  U.  S.  465,  478,  31  L,.   Ed. 

imported   into    Iowa   and    sold   in   original  700. 

packages  by  a  person  not  holding  a  per-  21.    No  inherent  right  to  sell. — Crowley 

mit.     Leisy  v.   Hardin,   135  U.  S.   100,  124,  v.  Christensen,  137  U.  S.  86,  91,  34  L.  Ed. 

34  L.  Ed.   128;   Lyng  v.   Michigan,   135  U.  620.       See     the     title     INTOXICATING 

S.    161,    34   L.    Ed.    150;    Schollenberger   v.  LIQUORS. 

Pennsylvania,   171   U.   S.   1,   22,   43   L.   Ed.  '    22.    State  cannot  infringe  constitutional 

49,  57;  Rhodes  v.  Iowa,  170  U.  S.  412,  415,  rights.— Walling    v.    Michigan,    116    U.    S. 

416,    42    L.    Ed.    1088;    Emert   V.    Missouri,  446,  29  L.   Rd.   691. 

156  U.  S.  296,  321,  39  L.  Ed.  430;  In  re  23.  The  Wilson  act.— Leisy  v.  Hardin, 
Rahrer,  140  U.  S.  545,  562,  35  L-  Ed.  572;  135  U.  S.  100,  34  L.  Ed.  128.  For  the  de- 
Austin  V.  Tennessee,  179  U.  S.  343,  353,  45  cision  in  this  case,  see  ante,  "Power  to 
L.  Ed.  224;  American  Express  Co.  v.  Iowa,  Prevent  Sale  in  Original  Package,"  II,  A, 
196  U.  S.  133,  142,  49  L.  Ed.  417.  Com-  2,  d,  (17),  (d),  aa,  (bb). 
pare  License  Cases,  5  How.  504,  12  24.  In  re  Rahrer,  140  U.  S.  545,  549,  35 
L.   Ed.  256.  L.    Ed.    572;    Schollenberger    v.    Pennsyl- 

The    question   decided   in   this   case   was  vania,  171  U.  S.  1,  23,  43  L.  Ed.  49,  57. 
that  left  open  in  the  case  of  Bowman  v.  25.     Constitutionality. — Pabst     Brewing 

Chicago,  etc.,  R.  Co.,  125  U.  S.  465,  31  L.  Co.   v.   Crenshaw,   198   U.   S.   17,   24,   49   L. 

Ed.   700;    Rhodes   v.    Iowa,   170   U.    S.   412,  Ed.   925;   In   re    Rahrer,   140  U.   S.   545,   35 

415,  42  L.  Ed.  1088.  L.   Ed.  572;  Plumley  v.  Massachusetts,  155 

20.     Crowley   v.    Christensen,    137   U.    S.  U.    S.    461,   474,    39    L.    Ed.    223;    Vance   v. 

86,   34   L.    Ed.   620;    Cronin   v.  Adams,   192  Vandercook    Co.,    No.    1,    170    U.    S.    438, 

U.  S.  108,  114,  48  L.   Ed.  365.  445,   42   L.    Ed.    1100:    Rhodes  v.   Iowa,   170 

License     Cases,     5     How.     504,     12     L.  U.    S.    412,    42    L.    Ed.    1088;    Foppiano    v. 

Ed.    256,    went   further   than   the   text   and  Speed,  199  U.  S.  501,  50  L.  Ed.  288. 
held   that   the   state   could   prevent   the   re-  26.    In   re   Rahrer.   140   U.   S.   545,   35   L.. 

tail  of  intoxicating  liquors  in  the  original  Ed.    572;    Scott   zk    Donald.    165   U.    S.    58,. 

packages,   but   this   was   overruled   by   the  98,  41  L.  Ed.  632;  Schollenberger  v.  Penn- 

case  of  Leisy  v.  Hardin,  135  U.  S.  100,  34  sylvania,   171  U.  S.  1,  23,  43  L.   Ed.  49. 
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designated  subjects  of  interstate  commerce  shall  be  governed  by  a  rule  which 
divests  them  of  that  character  at  an  earlier  period  of  time  than  would  otherwise 
be  the  case,  it  is  not  within  its  competency  to  do  so.^'^ 

ccc.  Object  and  Purpose. — The  purpose  of  the  Wilson  act,  as  a  regulation 
by  congress  of  interstate  commerce,  was  to  allow  the  states,  as  to  intoxicating 
liquors,  when  the  subject  of  such  commerce,  to  exert  ampler  power  than  could 
have  been  exercised  before  the  enactment  of  the  statute. ^^  The  provisions  of 
the  act  were  intended  by  congress  to  cause  the  legislative  avthority  of  the  re- 
spective states  to  attach  to  intoxicating  liquors  coming  into  the  state  by  an 
interstate  shipment,  only  after  the  consummation  of  the  shipment,  but  before 
the  sale  of  the  merchandise,  that  is,  that  the  one  receiving  merchandise  of  the 
character  named  should,  whilst  retaining  the  full  right  to  use  the  same,  no 
longer  enjoy  the  right  to  sell  free  from  the  restrictions  as  to  sale  created  by 
state  legislation,  a  right  which  the  decision  in  Leisy  v.  Hardin,  135  U.  S.  100, 
160,  34  L.  Ed.   128,  had  just  previously  declared  to  exist.-^ 

ddd.  Effect  upon  Prior  State  Lazu. — This  act  did  not  delegate  any  authority 
to  the  states  not  possessed  by  them  by  virtue  of  their  reserved  police  power, 
but  simply  removed  an  obstacle  or  hinderance  to  the  exercise  thereof,  and  a 
statute  of  a  state  enacted  prior  to  this  act  of  congress  becomes  operative  thereby 
and  a  re-enactment  is  not  necessary.s^' 

(bb)  Pozifer  to  Prevent  Sale. — The  effect  of  the  act  of  congress  was  to  de- 
prive the  receiver  of  goods  shipped  from  another  state  of  all  power  to  sell  the 
same  in  such  state  in  violation  of  its  laws.^^  Such  imported  liquors  or  liquids 
upon  arrival  in  a  state  fall  within  the  category  of  domestic  articles  of  a  similar 
nature/^2  gy  virtue  of  the  Wilson  act  the  receiver  of  intoxicating  liquors  in 
one  state,  sent  from  another,  can  no  longer  assert  a  right  to  sell  in  defiance  of 
the  state  law  in  the  original  packages,  because  congress  has  recognized  to  the 
contrary.33 

(cc)  To  Enact  Inspection  Lazvs. — Inspection  laws  enacted  by  a  state  in  the 
€xercise  of  its  police  powers,  valid  under  the  Wilson  act  of  August  8,  1890, 
as  to  intoxicating  liquors  arriving  in  the  state,  do  not  interfere  with  interstate 
commerce  in  intoxicating  liquors,  although  they  produce  a  revenue  and  do  not 
provide   for   an   adequate  inspection.^^ 

(dd)  To  Discriminate  hctzvccn  Interstate  and  Domestic  Commerce. — The 
Wilson  act   does   not  empower   any   state  to  pass   any   laws  which   discriminate 

27.  Not  unlawful  delegation  of  au-  states  to  control  the  character  of  mer- 
thority. — In  re  Rahrer,  140  U.  S.  545,  562,  chandise  therein  enumerated  at  an  earlier 
35  L.   Ed.   572.  date  than   would  have  been  otherwise  the 

In  Heyman  v.  Southern  R.  Co.,  203  U.  case,  but  it  is  equally  unquestionable  that 
S.  270,  276,  51  L.  Ed.  178,  it  is  said:  "The  the  act  of  congress  manifests  no  purpose 
settled  rule  is  that  the  Wilson  law  was  not  to  confer  upon  the  states  the  power  to 
an  abdication  of  the  power  of  congress  give  their  statutes  an  extraterritorial 
to  regulate  interstate  commerce,  since  operation  so  as  to  subject  persons  and 
that  law  simply  affects  an  incident  of  such  property  beyond  their  borders  to  the  re- 
commerce  by  allowing  the  state  power  to  straints  of  their  laws.  Rhodes  v.  Iowa, 
attach   after   delivery  and   before   sale."  1^0  U.   S.  412,  422,  42   L.   Ed.   1088. 

28.  Object  and  purpose.— Congress,  30.  Effect  upon  prior  state  law.— In  re 
sedulous  to  prevent  its  exclusive  right  to  Rahrer,  140  U.  S.  545,  564,  35  L.  Ed.  572. 
regulate  commerce  from  interfering  with  31.  To  prevent  sale. — Rhodes  v.  Iowa, 
the  power  of  the  states  over  intoxicating  170  U.  S.  412,  420,  42  L.  Ed.  1088;  In  re 
liquor,  by  the  Wilson  act  adopted  a  special  Rahrer,  140  U.  S.  545,  35  L.  Ed.  572. 
rule  enabling  the  states  to  extend  their  au-  32.  Pabst  Brewing  Co.  v.  Crenshaw, 
thority    as    to    such    liquor    shipped    from  jgg  u.  S.   17,  24,  49  L.  Ed.  925. 

other  states  before  it  became  commingled  33,  'original  'package     doctrine     abro- 

with    the    mass    of   other    property    in    the  gated.— Vance   v.   Vandercook   Co.,    No.   1, 

state    by    a    sale    in    the    original    package.  170  U.  S.  438,  445,  42  L.  Ed.  1100. 

Delamater  v.  South  Dakota,  205  U.  S.  93,  34,     Xo    enact    inspection    laws.— Pabst 

•98,   51   L.    Ed.   724.  Brewing    Co.    7'.    Crenshaw,    198    U.    S.    17, 

29.  The  purpose  of  the  act  of  congress  30,  31.  49  L.  Ed.  925.  See  the  title  IN- 
was    to    enable    the    laws    of    the    several  SPECTION  LAWS,  ante,  p.  16.                    , 
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between  interstate   and   domestic  commerce. ^^ 

(e)  Poiver  of  State  to  Tax  or  License — aa.  In  General. — The  taxing  power 
of  a  state  cannot  be  so  exercised  in  regard  to  intoxicating  liquors  as  to  control 
or  regulate  interstate  or  foreign  commerce.^s  A  statute  of  a  state  imposing 
taxes  upon  the  sale  of  spirituous  liquors  within  its  limits,  which  does  not  dis- 
criminate against  the  products  of  other  states,  and  only  subjects  them  to  the 
same  taxation  imposed  upon  similar  articles  manufactured  in  such  state,  is 
valid.3'^  But  a  state  statute  is  unconstitutional  as  in  restraint  of  interstate  com- 
merce, if  it  imposes  dififerent  taxes  upon  the  business  of  selling  or  soliciting  the 
sale  of  intoxicating  liquors,  according  as  the  liquors  were  manufactured  within 
the  states,  or  were  imported  from  another  state  ;'^s    yet  such  law  is  valid  unless 


35.  Discrimination  between  interstate 
and  domestic  commerce. — The  South 
Carolina  dispensary  act  is  not  a  law  pur- 
porting to  forbid  the  importation,  manu- 
facture, sale  and  use  of  intoxicating 
liquors,  as  articles  detrimental  to  the  wel- 
fare of  the  state  and  to  the  health  of  the  in- 
habitants, and  hence  it  is  not  within  the 
scope  and  operation  of  the  act  of  congress 
of  August,  1890.  That  law  was  not  in- 
tended to  confer  upon  any  state  the  power 
to  discriminate  injuriously  against  the  pro- 
ducts of  other  states  in  articles  whose 
manufacture  and  use  are  not  forbidden, 
and  which  are  therefore  the  subjects  of 
legitimate  commerce.  When  that  law  pro- 
vided that  "all  fermented,  distilled  or  in- 
toxicating liquors  transported  into  any 
state  or  territory,  remaining  therein  for 
tise,  consumption,  sale  or  storage  therein, 
should,  upon  arrival  in  such  state  or  ter- 
ritory, be  subject  to  the  operation  and  ef- 
fect of  the  laws  of  such  state  or  territory 
enacted  in  the  exercise  of  its  police  pow- 
ers, to  the  same  extent  and  in  the  same 
manner  as  though  such  liquids  or  liquors 
had  been  produced  in  such  state  or  ter- 
ritory, and  should  not  be  exempt  there- 
from by  reason  of  being  introduced 
therein  in  original  packages  or  otherwise," 
evidently  equality  or  uniformity  of  treat- 
ment under  state  laws  was  intended.  The 
•question  whether  a  given  state  law  is  a 
lawful  exercise  of  the  police  power  is  still 
open,  and  must  remain  open,  to  the  fed- 
eral supreme  court.  Such  a  law  may  for- 
bid entirely  the  manufacture  and  sale  of 
intoxicating  liquors  and  be  valid.  Or  it 
may  provide  equal  regulations  for  the  in- 
spection and  sale  of  all  domestic  and  im- 
ported liquors  and  be  valid.  But  the  state 
cannot,  under  the  congressional  legisla- 
tion referred  to,  establish  a  system  which, 
in  effect,  discriininates  between  interstate 
and  domestic  commerce  in  commodities 
to  make  and  use  which  are  admitted  to  be 
lawful.  Scott  V.  Donald,  16,5  U.  S.  58,  100, 
41   L.   Ed.   632. 

36.  Same  as  other  property. — A  state 
bas  no  greater  right  to  tax  intoxicating 
liquors  while  constituting  an  article  of 
commerce  than  it  has  in  regard  to  any 
other  property.  Hinson  v.  Lott,  8  Wall. 
148,  150,  19  L.  Ed.  389.  See  post,  "State 
Taxation,"   III. 
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37.  Hinson  v.  Lott,  8  Wall.  148,  19  L- 
Ed.  389;  Guy  v.  Baltimore,  100  U.  S.  434, 
438,  25  L.  Ed.  743;  Downham  v.  Alexandria 
Council,   10  Wall.   173,  19  L.   Ed.   829. 

The  statute  of  the  state  of  Alabama 
which  imposes  tax  on  the  manufacturers 
of  all  whiskey  and  brandy  manufactured 
within  the  state,  and  imposes  a  tax  of  an 
equal  amount  on  all  dealers  in  such  in- 
toxicating liquors  brought  within  the  state, 
is  not  unconstitutional  as  amounting  to  a 
regulation  of  interstate  commerce.  Hin- 
son V.  Lott,  8  Wall.  148,  152,  19  L.  Ed.  389. 

Taxation  of  commerce. — The  statute  of 
Ohio,  known  as  the  Dow  law,  83  Ohio 
Laws  157,  which  levies  a  tax  upon  the 
business  of  trafficking  in  spirituous, 
vinous,  malt  or  any  intoxicating  liquors, 
carried  on  within  the  state,  is  not  in  con- 
flict with  the  provisions  of  the  constitu- 
tion of  the  United  States  when  applied  to 
a  corporation  of  West  Virginia,  having  its 
principal  place  of  business  in  Wheeling  in 
that  state,  and  manufacturing  there  beer 
which  it  sends  in  barrels,  or  wooden  cases 
containing  several  bottles  eacTi.  to  Ohio 
for  sale,  or  for  storing  in  the  original  bar- 
rels, cases  or  bottles,  to  be  sent  out  as 
stored  to  the  state  of  Ohio  for  disposition 
and  sale.  Reymann  Brewing  Co.  v. 
Brister,  179  U.   S-  445,  45  L.   Ed.  269. 

The  Dow  law  is  within  the  scope  of  the 
police  power  of  the  state,  and  does  not 
discriminate  between  foreign  and  domes- 
tic dealers.  Revmann  Brewing  Co.  v. 
Brister.   179   U.    S.    445.   45   L.    Ed.   269. 

38.  Walling  v.  Michigan,  116  U.  S.  446, 
29  L.  Ed.  691;  Emert  V.  Missouri,  156  U. 
S.  296,  317,  39  L.  Ed.  430;  Tiernan  v. 
Rinker,  102  U.  S.  123,  26  L.  Ed.  103;  Mc- 
Gahey  v.  Virginia,  135  U.  S.  662,  709,  34 
L.  Ed.  304;  Guy  V.  Baltimore,  100  U.  S. 
434,  438,  25  L.  Ed.  743;  Scott  v.  Donald, 
165  U.  S.  58,  94,  41  L.  Ed.  632;  Plumley  v. 
Massachusetts,  155  U.  S.  461,  470,  39  L. 
Ed.  223;  Minnesota  v.  Barber,  136  U.  S. 
313,   325,   34   L.    Ed.    455. 

In  Tiernan  v.  Rinker,  102  U.  S.  123,  26 
L.  Ed.  103,  an  act  of  the  legislature  of  the 
state  of  Texas  levying  a  tax  upon  the  oc- 
cupation of  selling  liquors,  malt  and  other- 
wise, but  not  of  selling  domestic  wines  or 
beer,  was  held  inoperative  so  far  as  it 
discriminated  against  imported  wines  or 
beer,  but  as  Tiernan  was  a  seller  of  other 
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it  discriminates  in  favor  of  liquors  of  domestic  manufacture.^^ 

bb.  As  Prerequisite  to  Right  to  Sell. — Under  the  provisions  of  the  Wilson 
act  a  state  may,  in  the  exercise  of  its  police  powers,  exact  a  license  fee  as  a 
condition  of  the  right  to  sell  intoxicating  liquor  over  the  bar  on  board  of  a 
steamboat  while  within  the  boundaries  of  the  state,  notwithstanding  such  boat 
is  navigating  the  Mississippi  River  and  is  engaged  in  interstate  commerce.^'^' 
Such  a  license  fee  is  not  a  tax  on  the  boat,  crew,  passengers  or  liquor  sold,  nor 
a  fee  for  navigating  the  river,  the  imposition  of  which  would  be  an  interference 
with  the  commerce  clause  of  the  constitution,  nor  does  it  in  any  way  violate 
the  freedom  of  the  navigation  of  the  Mississippi  River  as  guaranteed  by  treat- 
ies and  statutes.^  ^ 

(18)  Manufacture. — As  manufacture  is  not  commerce,'*^  a  state  statute  pro- 
hibiting or  otherwise  regulating  the  manufacture  of  articles  within  the  state, 
is  not   void   as  a  regulation  of   or  an   interference   with   interstate   commerce.-*^ 

(19)  Naz-igation  and  Nazigahle  Waters — (a)  In  General. — See  ante,  "Power 
to  Regulate  Navigation  Generally,"  II,  A,  1,  b,  (3),   (b),  tt,  (aa). 

(b)  What  Constitutes  Navigable  Waters. — See  ante,  "What  Constitutes  Nav- 
igable Waters  of  the  United  States,"  II,  A,  1,  b,  (3),  (b),  tt,  (bb),  bbb.  And 
see  the  title  Navigable:  Waters. 

(c)  Regulation  of  Navigation  and  Navigable  Waters — aa.  Nazngable  Waters. 
Purelv  ivithin  State. — In  respect  to  these  purely  internal  streams  of  a  state,  the 
public  right  of  navigation  is  exclusively  under  the  control  and  regulation  of 
the  state  legislature;  and  in  cases  where  these  erections  or  obstructions  to  the 
navigation  are  constructed  under  a  law  of  the  state,  or  sanctioned  by  legislative 
authority,  they  are  neither  a  public  nuisance  subject  to  abatement,  nor  is  the  in- 


liquors  as  well  as  domestic,  the  tax 
against  him  was  upheld.  In  re  Rahrer, 
140  U.   S.   545,   564,   35   L.   Ed.   572. 

A  state  statute  which  imposes  a  tax 
upon  persons  who,  not  residing  or  having 
their  principal  place  of  business  within  the 
state,  engage  there  in  the  business  of 
selling  or  soliciting  the  sale  of  intoxicat- 
ing liquors  to  be  shipped  into  the  state 
from  places  without  it,  but  does  not  im- 
pose a  similar  tax  upon  persons  selling 
or  soliciting  the  sale  of  intoxicating 
liquors  manufactured  in  the  state,  is  a 
regulation  in  restraint  of  commerce  re- 
pugnant to  the  constitution  of  the  United 
States;  and  the  defect  is  not  cured  by  a 
subsequent  enactment,  imposing  a  greater 
tax  upon  all  persons  within  the  state  en- 
gaged in  the  business  of  manufacturing  or 
selling  such  liquors  therein.  Walling  v. 
Michigan,   116  U.   S.   446,  29  L.   Ed.   691. 

A  state  law  which  imposes  a  specific 
tax  on  persons  engaged  in  the  business  of 
selling  liquors  at  wholesale,  or  of  so- 
liciting or  taking  orders  for  such  liquors 
to  be  shipped  into  the  state  from  places 
out  of  the  state,  not  having  their  principal 
place  of  business  in  the  state,  without  im- 
posing a  like  tax  upon  persons  engaged 
in  the  like  business  in  reference  to  liquors 
manufactured  in  the  state,  is  unconstitu- 
tional and  void;  because  such  a  law  dis- 
criminates unfavorably  against  the  citi- 
zens and  products  of  other  states  and, 
therefore,  is  a  regulation  of  commerce 
repugnant  to  the  constitution  of  the 
United  States.  A  law  subsequently  passed, 
imposing  a  greater  tax  upon  all  persons 
engaged  in   any  city,  township   or  village 


in  the  business  of  manufacturing  or  sell- 
ing liquors  in  the  state,  does  not  have  the 
efifect  of  divesting  the  first  law  of  its  ob- 
jectionable character,  not  being  imposed 
upon  the  same  class  of  persons,  but  being 
iinposed  on  the  principal  dealers  and  not 
on  their  servants,  clerks  or  drummers. 
Efifect  of  the  commerce  clause  of  the  con- 
stitution in  giving  congress  exclusive 
power  to  regulate  commerce  among  the 
several  states  in  cases  admitting  and  re- 
quiring one  uniform  rule,  etc.  Walling 
z:   Michigan,  116  U.   S.   446,  29  L.   Ed.  691. 

39.  Tiernan  v.  Rinker,  102  U.  S.  123,  26 
L.  Ed.  103. 

40.  As  prerequisite  to  right  to  sell. — 
Since  the  passage  of  the  Wilson  act  oi 
August  8,  1890,  26  Stat.  313,  there  is  a  dis- 
tinction between  the  right  to  sell  intoxi- 
cating liquors  on  vessels  engaged  in  in- 
terstate commerce  and  other  business  con- 
ducted on  such  vessels.  Foppiano  v^ 
Speed,  199  U.  S.   501,  50   L.  Ed.  288. 

41.  Foppiano  v.  Speed,  199  U.  S.  501,  50 
L.  Ed.  288. 

The  fact  that  the  boat  is  personal  prop- 
erty owned  by  a  corporation  of  another 
state  does  not  make  it  a  part  of  the  terri- 
tory of  that  state,  and  exempt  those 
thereon  from  the  police  regulations  of 
another  state  in  regard  to  the  sale  of  in- 
toxicating liquor  while  within  the  bound- 
aries of  the  latter  state.  Foppiano  v. 
Speed.   199   U.    S.    501,   50  L.    Ed.   288. 

42.  Manufacture  not  commerce. — See 
ante,  "Production  and  Manufacture,"  I, 
A,  3,  c. 

43.  State  statute  prohibiting  or  regulat- 
ing manufacture. — Powell  v.  Pennsylvania^ 
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dividual  who  may  have  sustained  special  damage  from  their  interference  with" 
the  public  use  entitled  to  any  remedy  for  his  loss.  So  far  as  the  public  use 
of  the  stream  is  concerned,  the  legislature  having  the  power  to  control  and  reg- 
ulate it,  the  statute  authorizing  the  structure,  though  it  may  be  a  real  impedi- 
ment to  the  navigation,  makes  it  lawful.'*'* 

bb.  Navigable  Waters  of  United  States — (aa)  In  General^^ — The  enroll- 
ment and  license  for  the  coasting  trade,  under  the  laws  of  the  United  States, 
confers  no  immunity  from  the  operation  of  valid  laws  of  a  state.^^  If  a  vessel, 
licensed  under  the  laws  of  the  United  States,  engaged  in  commerce  between 
two  states,  be  interrupted  therein  by  a  law  of  a  state,  the  question  arises 
whether  the  state  had  power  to  make  the  law  by  force  of  which  the  voyage 
was  interrupted,  and  it  must  be  decided,  in  each  case,  upon  its  own  facts.*^  If 
it  be  found  that  the  state  had  no  power  to  make  the  law  under  which  a  vessel 
so  licensed  was  prevented  from  prosecuting  its  voyage,  then  the  prevention  is 
unlawful,  and  the  proceedings  under  the  law  invalid.-* «  But  a  state  may  make 
valid  laws  for  the  seizure  of  vessels  so  licensed  under  the  laws  of  the  United 
States.'*^  Such,  among  others,  are  quarantine  and  health  lav/s.^^  i^  ^jj  q£  ^^^ 
cases  where  the  legislation  of  a  state  has  been  held  to  be  invalid  for  interfering 
wnth  the  commercial  power  of  congress,  the  legislation  created,  in  the  way  of 
tax,  license  or  condition,  a  direct  burden  upon  commerce,  or  in  some  way  di- 
rectly interfered  with  its  freedom."''* 

(bb)    In  the  Absence  of  Congressional  Action. — The  principle  established  by 


127  U.  S.  678,  32  L.  Ed.  253;  Mugler  v. 
Kansas,  123  U.  S.  623,  31  L.  Ed.  205;  Kidd 
V.  Pearson,  128  U.  S.  1,  32  L.  Ed.  346; 
Schollenberger  v.  Pennsylvania,  171  U.  S. 
1,  43  E.  Ed.  49.  See  ante,  "Intoxicating 
Liquors,"  II,  A,  2,  d,  (17);  post,  "Oleo- 
margarine,"  II,   A,   2,   d,    (20). 

44.  Regulation — Navigable  waters  purely 
■within  state. — Pennsylvania  v.  Wheeling, 
etc.,  Bridge  Co.,  18  How.  421,  432,  15  L. 
Ed.  435;  Allen  v.  Newberry,  21  How.  244, 
245,  16  L.  Ed.  110;  Veazie  v.  Moor,  14 
How.  567,  14  L.  Ed.  545;  Gibbons  v.  Og- 
den,  9  Wheat.  1,  6  L.  Ed.  23;  Lord  v. 
Steamship  Co.,  102  U.  S.  541,  543,  26  L. 
Ed.   224. 

45.  I-Iavigable  waters  of  United  States 
— In  general. — See  ante,  "In  General,"  II, 
A,  1,  b,  (3),  (b),  tt,  (bb),  aaa. 

46.  Operation  of  valid  state  laws. — 
Smith  V.  Maryland,  18  How.  71,  74,  15  L. 
Ed.  269;  Harman  v.  Chicago,  147  U.  S. 
396,  406,  37  L.   Ed.  216. 

It  is  within  the  legislative  power  of  the 
state  to  interrupt  the  voyage  and  inflict 
the  forfeiture  of  a  vessel  enrolled  and 
licensed  under  the  laws  of  the  United 
States,  for  a  disobedience,  by  those 
on  board,  of  the  commands  of  a 
valid  state  law — to  inflict  a  forfeiture  of  a 
vessel  on  account  of  the  misconduct  of 
those  on  board,  treating  the  thing  as  liable 
to  forfeiture,  because  the  instrument  of 
the  offense  is  within  established  principles 
of  legislation,  which  have  been  applied  by 
most  civilized  governments.  Smith  v. 
Maryland,  18  How.  71,  75,  15  L.  Ed.  269; 
The  Brig  Malek  Adhel  v.  United  States, 
2  How.  210,  233.  234,   11   L.   Ed.  239. 

47.  Smith  v.  Maryland,  18  How.  71,  74, 
15  L.  Ed.  269. 

48.  Smith  v.  Maryland,  18  How.  71,  74, 
15   L.   Ed.  269. 


49.  Smith  v.  Maryland,  18  How.  71  74, 
15  L.  Ed.  269;  Sherlock  v.  Ailing,  93  U. 
S.  99,  163,  23  L.  Ed.  819;  Missouri,  etc.,  R. 
Co.  V.  Haber,  169  U.  S.  613,  632,  42  L.  Ed. 
878. 

The  Maryland  oyster  law  (]833,  ch. 
254),  providing  a  forfeiture  of  the  vessel, 
etc.,  under  certain  circumstances,  was 
held  valid  and  not  in  contravention  of  the 
commerce  clause.  Smith  v.  Maryland,  18 
How.    71,    73,    15    L.    Ed.    269. 

50.  Quarantine  and  health.— Smith  v. 
Maryland,  18  How.  71,  74,  15  L.  Ed.  269; 
Missouri,  etc.,  R.  Co.  v.  Haber,  169  U. 
S.  613,  632,  42  L.  Ed.  878.  See  post, 
"Quarantine   Laws."   II,   A,  2,  d,    (22). 

51.  Must   constitute   a   direct   burden ■ 

Sherlock  v.  Ailing,  93  U.  S.  99,  23  L.  Ed. 
810. 

Thus,  in  Passenger  Cases,  7  How.  283, 
12  L.  Ed.  702,  the  laws  of  New  York  and 
Massachusetts  exacted  a  tax  from  the 
captains  of  vessels  bringing  passengers 
from  foreign  ports  for  every  passenger 
landed. 

In  Pennsylvania  v.  Wheeling,  etc., 
Bridge  Co.,  13  How.  518,  14  L-  Ed.  249, 
the  statute  of  Virginia  authorized  the  erec- 
tion of  a  bridge,  which  was  held  to  ob- 
struct the  free  navigation  of  the  river 
Ohio. 

In  the  case  of  Sinnot  v.  Davenport,  22 
How.  227,  16  L.  Ed.  243,  the  statute  of 
Alabama  required  the  owner  of  a  steamer 
navigating  the  waters  of  the  state  to  file, 
before  the  boat  left  the  port  of  Mobile, 
in  the  office  of  the  probate  judge  of  Mo- 
bile County,  a  statement  in  writing,  set- 
ting forth  the  name  of  the  vessel,  and  of 
the  owner  or  owners,  and  his  or  their 
place  of  residence  and  interest  in  the  ves- 
sel, and  prescribed  penalties  for  neglect- 
ing the  requirement.     It  thus  imposed  con- 
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the  decisions  is,  that,  in  regard  to  the  powers  conferred  by  the  commerce  clause 
of  the  constitution,  there  are  some  which  by  their  essential  nature  are  exclusive 
in  congress,  and  which  the  states  can  exercise  under  no  circumstances  f~  while 
there  are  others  which  from  their  nature  may  be  exercised  by  the  states  until 
congress  shall  see  proper  to  cover  the  same  ground  by  such  legislation  as  that 
body  may  deem  appropriate  to  the  subject.^^  Where  the  subjects  on  which  the 
power  may  be  exercised  are  local  in  their  nature  or  operation,  or  constitute  mere 
aids  to  commerce,  the  authority  of  the  state  may  be  exerted  for  their  regulation 
and   management   until    congress   interferes   and    supersedes   it;-^-*     of   this   class 


ditions  for  carrying  on  the  coasting  trade 
in  the  waters  of  the  state  in  addition  to 
those   prescribed   by  congress. 

And  in  all  the  cases,  as  in  Brown  v. 
Maryland,  13  Wheat.  419,  425,  6  L.  Ed. 
678;  State  Tonnage  Tax  Cases,  12  Wall. 
204,  20  L.  Ed.  370;  and  Welton  v.  Mis- 
souri, 91  U.  S.  275,  23  L.  Ed.  347,  the  leg- 
islation created,  in  the  way  of  tax,  li- 
cense, or  condition,  a  direct  burden  upon 
commerce,  or  in  some  way  directly  in- 
terfered   with    its    freedom. 

52.  In  the  absence  of  congressional  ac- 
tion— Exclusive  powers  of  congress, — 
Pound  V.  Turck,  95  U.  S.  459,  462,  463,  24 
L.  Ed.  525.  See  ante,  "Exclusiveness  of 
Power,"  II,  A,  1,  b,  (2). 

The  act  of  the  legislature  of  Louisiana, 
approved  March  6,  1869,  in  relation  to  the 
survey  of  the  hatches  of  every  sea-going 
vessel  arriving  at  New  Orleans,  and  of 
the  damaged  goods  coming  on  board  of 
her,  etc.,  being  a  regulation  of  commerce 
with  foreign  nations  and  among  the 
several  states,  is  in  violation  of  the  con- 
stitution of  the  United  States,  and  there- 
fore void.  Foster  v.  New  Orleans,  94  U. 
S.   246,   24    L.    Ed.    122. 

In  Steamship  Co.  v.  Portwardens,  6 
Wall.  31,  18  L.  Ed.  749,  it  was  held  that  a 
statute  of  a  state  enacting  that  the  mas- 
ter and  wardens  of  a  port  within  it  should 
be  entitled  to  demand  and  receive,  in  ad- 
dition to  other  fees,  the  sum  of  five  dol- 
lars, whether  called  on  to  perform  service 
or  not,  for  every  vessel  arriving  in  that 
port,  was  a  regulation  of  commerce,  and 
was    unconstitutional   and   void. 

53.  Willson  v.  Blackbird  Creek  ]\Iarsh 
Co.,  2  Pet.  245,  7  L.  Ed.  412;  Pound  v. 
Turck,  95  U.  S.  459,  462,  24  L.  Ed.  525; 
Crandall  v.  Nevada,  6  Wall.  35,  18  L.  Ed. 
745;  Wisconsin  v.  Duluth,  96  U.  S.  379,  24 
L.  Ed.  668;  Transportation  Co.  v.  Chi- 
cago, 99  U.  S.  635,  643,  25  L._  Ed.  336; 
Escanaba  Co.  v.  Chicago,  107  \5.  S.  678, 
C90,  27  L.  Ed.  442;  Railroad  Co.  v.  Fuller, 
17  Wall.  560,  569,  21  L.  Ed.  710;  Oilman 
r.  Philadelphia,  3  Wall.  713,  18  L.  Ed.  96; 
Pennsj'lvania  v.  Wheeling,  etc..  Bridge 
Co.,  18  How.  421,  430,  15  L.  Ed.  435;  The 
Passaic  Bridges,  3  Wall.,  appx.,  782;  Wil- 
lamette Iron  Bridge  Co.  v.  Hatch,  125  U. 
S.  1,  14,  31  L.  Ed.  629;  Hennington  v. 
Georgia,  163  U.  S.  299,  310,  41  L.  Ed.  166; 
Withers  v.  Buckley,  20  How.  84,  15  L.  Ed. 
816;  The  Lottawanna,  21  Wall.  558,  22  L. 
Ed.   654;   Miller  v.    Mayor,   109   U.    S.   385, 


397,  27  L.  Ed.  971;  Shively  v.  Bowlby,  152 
U.  S.  1,  33,  38  L.  Ed.  331;  Leovy  v.  United 
States,  177  U.  S.  621,  629,  44  L.  Ed.  914; 
Lake  Shore,  etc.,  R.  Co.  v.  Ohio,  165  U. 
S.  365,  41  L.  Ed.  747;  Cardwell  v.  Ameri- 
can Bridge  Co.,  113  U.  S.  205,  210,  28  L. 
Ed.  959;  Sherlock  v.  Ailing,  93  U.  S.  99, 
103,  23  L.  Ed.  819;  Albany  Bridge  Case,  2 
Wall.  403,  17  L.  Ed.  876;  Veazie  v.  Moor, 
14  How.  568,  14  L.  Ed.  545;  Huse  v. 
Glover,   119  U.   S-   543,  30   L.   Ed.   487. 

In  Hamilton  v.  Vicksburg,  etc.,  Rail- 
road, 119  U.  S.  280,  30  L.  Ed.  393,  it  was 
said:  "Until  congress  intervenes  in  such 
cases,  and  exercises  its  authority,  the 
power  of  the   state  is  plenary." 

A  municipal  corporation,  authorized  by 
law  to  improve  a  street  by  building  on 
the  line  thereof  a  bridge  over,  or  a  tunnel 
under,  a  navigable  river,  where  it  crosses 
the  street,  incurs  no  liability  for  the  dam- 
ages unavoidably  caused  to  adjoining  prop- 
erty by  obstructmg  the  street  or  the  river, 
unless  such  liability  be  imposed  by  stat- 
ute. Transportation  Co.  v.  Chicago,  90 
U.   S.  635,  25   L.   Ed.  336. 

In  Cooley  v.  Board  of  Wardens,  12  How. 
299,  319,  13  L.  Ed.  996,  the  validity  of  a 
state  law  establishing  certain  pilotage 
regulations,  was  drawn  in  question.  It 
was  admitted  by  the  federal  supreme 
court  that  the  regulations  were  regulations 
of  commerce,  but  it  was  held  that  they 
were  valid  and  would  continue  to  be  so 
until  superseded  by  the  action  of  con- 
gress. In  Ex  parte  McNiel,  13  Wall.  236, 
240,  20  L.  Ed.  624,  the  same  question  arose, 
and  the  doctrine  of  the  preceding  case 
was  reaffirmed.  In  Brig  James  Gray  v. 
Ship  John  Eraser,  21  HoV  184,  16  L.  Ed. 
106,  stress  was  laid  upon  the  fact  that 
there  was  no  act  of  congress  in  conflict 
with  the  city  ordinance  in  question.  See. 
also,  in  this  connection,  Osborne  v.  Mo- 
bile, 16  Wall.  479,  21  L.  Ed.  470;  Railroad 
Co.  V.  Fuller,  17  Wall.  560,  569,  21 
L.  Ed.  710.  See  ante,  "Exclusiveness  of 
Power."   II.  A,  1,  b,   (2). 

54.  Subjects  local  in  their  nature.— 
County  of  Mobile  v.  Kimball,  102  U.  S. 
691,  699,  26  L.  Ed.  238;  Escanaba  Co.  v. 
Chicago,  107  U.  S.  678,  27  L.  Ed.  442;  Har- 
man  v.  Chicago,  147  U.  S.  396,  412,  37  L. 
Ed.  216;  Sands  v.  Manistee  River  Imp. 
Co.,  123  U.  S.  288,  31  L.  Ed.  149;  Willson 
V.  Blackbird  Creek  Marsh  Co..  2  Pet.  245, 
7  L-  Ed.  412;  Monongahela  Nav.  Co.  v. 
United    States,    148   U.    S.    312,    336,    37    L. 
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are  pilotage^^  and  other  port  regulations;^^  bridges,-^^  locks  and  dams  across 
navigable  streams ;°®  buoys  and  beacons  essential  to  the  safe  navigation  of  the 
stream  ;^^  the  improvement  of  harbors,  bays  and  navigable  rivers,^*^  and  the 
regulation  of  wharves,  piers,  docks,  etc.^^  Since  the  doctrine  deduced  from  the 
cases  recognizes  the  right  of  congress  to  interfere  and  control  the  matter  when- 
ever it  may  deem  it  necessary  to  do  so,  the  exercise  of  this  limited  power  may 


Ed.    463;    Transportation    Co.   v.    Parkers- 
burg,   107   U.    S.   691,   704,   27    L.    Ed.    584._ 

In  the  cases  of  Oilman  v.  Philadelphia, 
3  Wall.  713,  18  L.  Ed.  96;  Transportation 
Co.  V.  Chicago,  99  U.  S.  635,  25  L.  Ed.  336; 
Escanaba  Co.  v.  Chicago,  107  U.  S.  678, 
27  L.  Ed.  442;  Cardwell  v.  American 
Bridge  Co.,  113  U.  S.  205,  28  L.  Ed.  959, 
and  Willamette  Iron  Bridge  Co.  v.  Hatch, 
125  U.  S.  1,  12,  31  L.  Ed.  629,  the  power  of 
a  state,  in  the  absence  of  congressional 
action,  to  obstruct  navigation  by  the  con- 
struction of  bridges  across  navigable 
streams,  was  sustained.  And  in  the  cases 
of  Packet  Co.  v.  Keokuk,  95  U.  S.  80,  24 
L.  Ed.  377,  and  Transportation  Co.  v. 
Parkersburg,  107  U.  S.  691,  27  L.  Ed.  584, 
the  power  of  a  state,  under  like  circum- 
stances to  improve  the  border  of  streams 
by  wharves  and  exact  wharfage  therefor, 
was  affirmed.  See  Monongahela  Nav.  Co. 
v.  United  States,  148  U.  S.  312,  332,  37  L. 
Ed.  463.  See  ante,  "Exclusiveness  of 
Power,"  II,  A,  1,  b,  (2). 

55.  Pilotage. — Cooley  v.  Board  of  War- 
dens, 12  How.  299,  13  L.  Ed.  996;  Pound 
V.  Turck,  95  U.  S.  459,  462,  24  L-  Ed.  525; 
County  of  Mobile  v.  Kimball,  102  U.  S. 
691,  697,  26  L.  Ed.  238;  The  Lottawanna, 
21  Wall.  558,  581,  22  L.  Ed.  654.  See  ante, 
"Particular  Matters  Over  Which  State 
Authority  May  Be  Exerted,"  II,  A,  2,  c, 
(3),  (b);  post,  "Pilot  Regulations,"  II,  A, 
2,  d,  (21). 

56.  Port  regulations. — Cooley  v.  Board 
of  Wardens,  12  How.  299,  13  L.  Ed.  996. 

57.  Bridges.— Oilman  v.  Philadelphia,  3 
Wall.  713,  18  L.  Ed.  96;  Transportation 
Co.  V.  Parkersburg,  107  U.  S.  691,  704,  27 
L.  Ed.  584;  Hennington  v.  Oeorgia,  163 
U.  S.  299,  311,  41  L.  Ed.  166;  Willson  v. 
Blackbird  Creek  Marsh  Co.,  2  Pet.  24,  57 
L.  Ed.  412;  Cardwell  v.  American  Bridge 
Co.,  113  U.  S.  205,  209,  28  L.  Ed.  959; 
Escanaba  Co.  v.  Chicago,  107  U.  S.  678,  686, 
27  L.  Ed.  442;  Miller  v.  Mayor,  109  U.  S. 
385,  393,  27  L.  Ed.  971;  New  Orleans,  etc., 
R.  Co.  V.  Mississippi,  112  U.  S.  12,  24,  28 
L.  Ed.  619.  See  ante,  "Particular  Matters 
Over  Which  State  Authority  May  Be 
Exerted,"  II,  A,  2,  c,  (3),  (b);  "Bridges," 
II.  A,  2,  d,  (4). 

58.  Locks  and  dams. — Willson  v.  Black- 
bird Creek  Marsh  Co.,  2  Pet.  245,  7  L.  Ed. 
412;  Pound  v.  Turck,  95  U.  S.  459,  24  L. 
Ed.  525;  Huse  v.  Olover,  119  U.  S.  543,  30 
L.  Ed.  487;  Sands  v.  Manistee  River  Imp. 
Co.,  123  U.  S.  288,  31  L.  Ed.  149;  Monon- 
gahela Nav.  Co.  V.  United  States,  148  U. 
S.  312,  329,  37  L.  Ed.  463;  Pennsylvania  v. 
Wheeling,  etc..  Bridge  Co.,  13  How.  518, 
14  L.  Ed.  249;  Lindsay,  etc.,  Co.  v.  Mullen, 


176  U.  S.  126,  146,  44  L.  Ed.  400;  Escanaba 
Co.  V.  Chicago,  107  U.  S.  678,  684,  27  L. 
Ed.    442. 

In  the  absence  of  legislation  by  con- 
gress bearing  on  the  case,  a  statute  of  a 
state  which  authorizes  the  erection  of  a 
dam  across  a  navigable  river  which  is 
wholly  within  her  limits  is  not  unconsti- 
tutional, and  a  party  is  not  liable  for  ob- 
structing the  navigation  of  the  river  by 
means  of  a  dam  which  he  has  erected  un- 
der the  authority  and  pursuant  to  the  re- 
quirements of  such  a  statute.  Willson  v. 
Blackbird  Creek  Marsh  Co.,  2  Pet.  245,  7 
L.  Ed.  412;  Lindsay,  etc.,  Co.  v.  Mullen, 
176  U.  S.  126,  148,  44  L.  Ed.  400;  Pound  v. 
Turck.  95  U.  S.  459,  24  L.  Ed.  525. 

In  Willson  v.  Blackbird  Creek  Marsh 
Co.,  2  Pet.  245,  7  L.  Ed.  413,  a  dam  had 
been  constructed  across  a  small  navigable 
river  in  the  state  of  Delaware,  by  author- 
ity of  its  legislature;  and  the  federal  su- 
preme court  held  that  the  obstruction 
which  it  caused  to  the  navigation  of  the 
stream  was  an  afifair  between  the  gov- 
ernment of  the  state  and  its  citizens,  in 
the  absence  of  any  law  of  congress  on  the 
subject.  Cardwell  v.  American  Bridge 
Co.,    113   U.   S.   205,  209,  28    L.    Ed.   959. 

59.  Buoys  and  beacons. — County  of  Mo- 
bile V.  Kimball,  102  U.  S.  691,  697,  26  L 
Ed.  238. 

Buoys  and  beacons  are  important  aids, 
and  sometimes  are  essential  to  the  safe 
navigation  of  vessels,  in  indicating  the 
channel  to  be  followed  at  the  entrance  of 
harbors  and  in  rivers,  and  their  establish- 
ment by  congress  is  undoubtedly  within 
its  commercial  power.  But  it  would  be 
extending  that  power  to  the  exclusion  of 
state  authority  to  an  unreasonable  degree 
to  hold  that  whilst  it  remained  unexer- 
cised upon  this  subject,  it  would  be  unlaw- 
ful for  the  state  to  provide  the  buoys  and 
beacons  required  for  the  safe  navigation 
of  its  harbors  and  rivers.  County  of  Mo- 
bile V.  Kimball,  102  U.  S.  691,  698,  26  L. 
Ed.  238. 

60.  Improvement  of  harbors,  etc. — 
County  of  Mobile  v.  Kimball,  102  U.  S. 
691,  699,  26  L-  Ed.  238.  See  ante,  "Partic- 
ular Matters  Over  Which  State  Authority 
May  Be  Exerted,"  II,  A,  2,  c,   (3),   (b). 

61.  Regulation  of  wharves,  piers,  etc. — 
The  regulation  and  erection  of  wharves, 
etc.,  is  generally  left  to  the  states,  al- 
though they  are  related  to  navigation  and 
(-rimmerce,  vet  beinsr  local  in  their  nature 
they  are  more  properly  left  to  state  legis- 
laiiuu,  in  the  absence  of  congressional 
legislation.  Transportation  Co.  v.  Par- 
kersburg,   107    U.    S.    691,    27   L.    Ed.    584; 
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all  the  more  safely  be  confided  to  the  local  legislatures. ^2  Hence,  with  refer- 
ence to  a  great  variety  of  matters  touching  the  rights  and  liabilities  of  persons 
engaged  in  commerce,  either  as  owners  or  navigators  of  vessels,  the  laws  of 
congress  are  silent,  and  the  laws  of  the  state  govern. ^3 

(cc)  Operation  and  Effect  of  Congressional  Action. — When  congress  has,  by 
any  expression  of  its  will,  occupied  the  field,  that  action  is  conclusive  of  any 
right  to  the  contrary  asserted  under  state  authority.^-*  And  whenever  congress 
chooses  to  act,  it  is  not  concluded  by  anything  that  the  states,  or  that  individuals 
by  its  authority  or  acquiescence,  have  done,  from  assuming  entire  control  of 
the  matter,  and  abating  any  erections  that  may  have  been  made,  and  preventing 
any  others  from  being  made,  except  in  conformity  with  such  regulations  as  it 
may   impose.*'"'' 

It  cannot  be  held  that   congress  has  assumed  police   power  over  a 
river   in   consequence  of  having  expended   money  in   improving  its  navigation, 
and  of  having  made  a  port  thereon,  a  port  of  entry.     Such  acts  are  not  suffi 
cient   to   establish    the   police   power   of   the   United   States   over   the   navigable 
streams   to  which  they   relate. *^'^ 


Packet  Co.  v.  Catlettsburg,  105  U.  S.  559, 
26  L.  Ed.  1169.  See  post,  "Wharves  and 
Wharfage,"  II,  A,  2,  d,  (28). 

62.  Reason  for  rule. — Pound  v.  Turck, 
95  U.  S.  459,  24  L.  Ed.  525;  Willson  v. 
Blackbird  Creek  Marsh  Co.,  2  Pet.  245, 
7  L.  Ed.  412;  Lake  Shore,  etc.,  R.  Co.  v. 
Ohio,  173  U.  S.  285,  293,  43  L.  Ed.  702, 
709;  Hennington  v.  Georgia,  163  U.  S. 
299,  311,  41  L.  Ed.  166.  See  Cardwell  v. 
American  Bridge  Co.,  113  U.  S.  205,  211, 
28    L.    Ed.   959. 

The  doctrine  laid  down  in  Cooley  v. 
Board  of  Wardens,  12  How.  299,  13  L.  Ed. 
996,  that  the  authority  of  congress  to  reg- 
ulate commerce  among  the  states  includes 
within  its  compass  powers  which,  from 
their  nature,  can  best  be  exercised  by  the 
state  legislatures,  is  reaffirmed  and  under 
it  a  bridge  across  a  stream  navigable 
from  the  ocean,  authorized  by  state  law, 
was  held  to  be  well  authorized  in  the  ab- 
sence of  any  legislation  by  congress  af- 
fecting  the    matter.      Crandall   v.   Nevada, 

6  Wall.  35,  18  L.  Ed.  745. 

63.  Sherlock  v.  Ailing,  93  U.  S.  99,  104, 
23  L.  Ed.  819. 

64.  Operation  and  effect  of  congres- 
Bional  action. — Wisconsin  v.  Duluth,  96  U. 
S.  379,  24  L.  Ed.  668;  Pound  v.  Turck,  95 
U.  S.  459,  24  L.  Ed.  525;  South  Carolina  v. 
Georgia,  93  U.  S.  4,  23  L.  Ed.  782;  Trans- 
portation Co.  V.  Chicago,  99  U.  S.  635,  643, 
25  L  Ed.  336;  Transportation  Co.  v.  Par- 
kersburg,  107  U.  S.  691,  700,  27  L.  Ed.  584; 
Hennington  v.  Georgia,  163  U.  S.  299,  310, 
41  L.  Ed.  166;  Smith  v.  Alabama,  124  U.  S. 
465,  479,  31  L.  E'd.  508;  Sinnot  v.  Daven- 
port, 22  How.  227,  16  L.  Ed.  243;  Gibbons 
V.  Ogden,  9  Wheat.  1,  6  L.  Ed.  23;  Willson 
V.  Blackbird   Creek  Marsh  Co.,  2  Pet.  245, 

7  L.  Ed.  412;  Pennsylvania  v.  Wheeling, 
etc..  Bridge  Co.,  18  How.  421,  15  L.  Ed. 
435;  Gilman  v.  Philadelphia,  3  Wall.  713, 
18  L.  Ed.  96;  Escanaba  Co.  v.  Chicago, 
107  U.  S  678,  683,  27  L.  Ed.  442;  Cran- 
dall V.  Nevada.  6  Wall.  3.5,  18  L.  Ed.  745; 
Ward  7'.  Maryland,  12  Wall.  418,  20  L. 
Ed.    449;    Welton    v.    Missouri,    91    U.    S. 


275,  23  L.  Ed.  347;  Henderson  v.  New 
York  City,  92  U.  S.  259,  23  L.  Ed.  543; 
People  V.  Compagnie  Generale  Transat- 
lantique,   107  U.   S.   59,   27   L.   Ed.   383. 

When  congress  acts  directly  with  ref- 
erence to  the  bridges  authorized  by  the 
state,  its  will  must  control  so  far  as  may 
be  necessary  to  secure  the  free  navigation 
of  the  streams.  Willson  v.  Blackbird 
Creek  Marsh  Co.,  2  Pet.  245,  7  L.  Ed.  412; 
Pennsylvania  v.  Wheeling,  etc..  Bridge 
Co.,  13  How.  518,  564,  14  L.  Ed.  249;  Gil- 
man  V.  Philadelphia,  3  Wall.  713,  18  L. 
Ed.  96;  Pound  v.  Turck,  95  U.  S.  459, 
24  L-  Ed.  525;  Escanaba  Co.  v.  Chicago, 
107  U.  S.  678,  27  L.  Ed.  442;  Miller  v. 
Mayor,  109  U.  S.  385,  27  L.  Ed.  971;  Card- 
well  V.  American  Bridge  Co.,  113  U.  S. 
205,  208,  28  L.  Ed.  959.  See  ante,  "Where 
Congress  Has  Acted,"  II,  A,  2,  b; 
"Bridges."   II,  A,  2.  d,    (4). 

65.  Actions  of  state  does  not  conclude 
congress. — Willamette  Iron  Bridge  Co.  v. 
Hatch,  125  U.  S.  1,  12,  31  L.  Ed.  629; 
Railroad  Co.  v.  Fuller,  17  Wall.  560,  569, 
21  L.  Ed.  710;  The  Lottawanna,  21  Wall. 
558,  581,  22  L.  Ed.  654;  Monongahela  Nav, 
Co.  V.  United  States,  148  U.  S.  312,  336, 
37  L.  Ed.  463;  Brown  v.  Maryland,  12 
Wheat.  419,  448,  449,  6  L.  Ed.  678;  License 
Cases,  5  How.  504,  573,  12  L.  Ed.  256; 
Willson  V.  Blackbird  Creek  Marsh  Co.,  2 
Pet.  245,  251,  7  L-  Ed.  412;  McCulloch  v. 
Maryland,  4  Wheat.  316.  405,  4  L.  Ed.  579; 
Gibbons  v.  Ogden,  9  Wheat.  1,  6  L.  Ed. 
23;  Sherlock  v.  Ailing,  93  U.  S.  99,  103, 
23  L.  Ed.  819;  Wisconsin  v.  Duluth,  96 
U.  S.  379,  382,  24  L.   Ed.  668. 

66.  What  constitutes  assumption  of 
power. — Willamette  Iron  Bridge  Co.  v. 
Hatch.   125  U.  S.  1,  13,  31   L.   Ed.   629. 

In  the  case  of  Escanaba  Co.  v.  Chicago, 
107  U.  S.  678,  690,  27  L-  Ed.  442,  it  v/as 
said:  "As  to  the  appropriations  made  by 
congress,  no  money  has  been  expended, 
on  the  improvement  of  the  Chicago  River 
above  the  first  bridge  from  the  lake, 
known  as  Pu'sh  Street  Bridge.  No  brid-^e, 
therefore,    interferes    with    the    navigation 
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Acts  of  congress  special  in  their  character,  with  reference  to  a  naviga- 
ble stream,  do  not  involve  an  assumption  by  congress  of  general  police  power 
over  such  stream.^'' 

The  ratification  by  congress  of  a  compact  on  the  part  of  a  state  that 
certain  navigable  waters  shall  remain  free  and  unobstructed,  etc.,  constitutes 
a  regulation  of  commerce  by  congress  as  to  that  water  and  prohibits  the  author- 
ization by  that  state  of  an  obstruction.^^ 

(dd)  Admission  of  NeziJ  States — aaa.  In  General. — When  a  territory  is  ad- 
mitted as  a  state,  such  new  state  becomes  entitled  to  and  possessed  of  all  the 
rights,  sovereignty  and  jurisdiction  in  and  over  the  navigable  water  and  the  soil 
under  them,  which  belonged  to  the  original  stages  after  the  adoption  of  the 
constitution.'^^  'pj^g  clause  that  "all  navigable  w^aters  of  said  state  shall  be  com- 
mon highw^ays,  etc.,"  in  the  acts  providing  for  the  admission  of  new  states,  did 
not  impair  the  power  which  the  state  could  have  exercised  over  its  rivers  had 
the  clause  not  existed;  its  object  was  to  preserve  the  rivers  as  highways  equally 
open  to  all  persons  without  preference  to  any,  and  unobstructed  by  duties  or 
tolls,  and  thus  to  prevent  the  use  of  the  navigable  streams  by  private  parties  to 
the  exclusion  of  others  and  the  exaction  of  toll  for  their  navigation.'^*^  Such 
regulation  does  not  prohibit  physical  obstructions  and  impediments  to  the  navi- 
gation of  the  streams.  It  prohibits  only  the  imposition  of  duties  for  the  use 
of  the  navigation,  and  any  discrimination  denying  to  citizens  of  other  states  the 
equal  right  to  such  use.'^^ 

bbb.  Operation  and  Effect  of  Ordinance  of  lySy — Northzvest  Territory — 
(aaa)  In  Genera! — Improving  Nazngation. — There  was  no  contract  in  the  fourth 
article  of  the  ordinance  of  1787  res.pecting  the  freedom  of  the  navigable  waters 
of  the  territory  northwest  of  the  Ohio  River  emptying  into  the  St.  Lawrence, 
which  bound  the  people  of  the  territory,  or  of  any  portion  of  it,  when  subse- 


of  any  portion  of  the  river  which  has  been 
thus  improved.  But,  if  it  were  otherwise, 
i*-  is  not  perceived  how  the  improvement 
of  the  navigability  of  the  stream  can  af- 
fect the  ordinary  means  of  crossing  it  by 
ferries  and  bridges." 

67.  Special  acts. — Willamette  Iron 
Bridge  Co.  v.  Hatch,  125  U.  S.  1,  13,  31 
L.   Ed.  629. 

63.  Ratification  by  congress  of  compact 
by  state. — Pennsylvania  v.  Wheeling,  etc., 
Bridge  Co.,  13  How.  518.  14  L.  Ed.  249; 
Pennsylvania  v.  Wheeling,  etc.,  Bridge 
Co.,  18  How.  421,  430,  15  L.  Ed.  435;  Rail- 
road Co.  V.  Fuller,  17  Wall.  560,  569,  21  L. 
Ed.   710. 

69.  Admission  of  new  states. — Escanaba 
Co.  V.  Chicago,  107  U.  S.  678,  27  L-  Ed. 
442;  Pollard  v.  Hagan,  3  How.  212,  11  L. 
Ed.  565;  Willamette  Iron  Bridge  Co.  v. 
Hatch,  125  U.  S.  1,  31  L.  Ed.  629;  Card- 
well  V.  American  Bridge  Co.,  113  U.  S. 
205,  210,  28  L.  Ed.  959;  Permoli  v.  Munic- 
ipality, No.  1,  3  How.  589,  11  L.  Ed.  739; 
Strader  v.  Graham,  10  How.  82.  13  L.  Ed. 
337.  See  the  titles  NAVIGABLE  WA- 
TERS; STATES. 

70.  Huse  V.  Glover,  119  U.  S.  543,  548, 
30  L.  Ed.  487;  Hamilton  v.  Vicksburg,  etc., 
Railroad,  119  U.  S.  280,  30  L.  Ed.  393; 
Cardwell  v.  American  Bridge  Co.,  113  U. 
S  205,  211,  28  L.  Ed.  959;  Pollard  v.  Ha- 
p-an,  3  How.  212,  11  L.  Ed.  565;  Pound  v. 
Turck,  95  U.  S.  459,  24  L.  Ed.  525;  Willa- 
mette Iron  Bridge  Co.  v.  Hatch,  125  U. 
S.  1,  10,  31  L.  Ed.  629. 


A  law  of  the  state  of  Mississippi,  for 
improving  the  navigation  of  a  river  which 
empties  itself  into  the  Mississippi,  is  not 
in  conflict  with  the  act  of  congress  pro- 
viding for  the  admission  of  that  state  into 
the  Union,  which  act  guaranties  the 
free  navigation  of  the  Mississippi  River. 
Being  admitted  upon  a  footing  of  equality 
with  the  other  states,  the  state  of  Missis- 
sippi had  the  rightful  power  to  change  the 
channels  or  courses  of  rivers  within  the 
interior  of  the  state,  for  purposes  of  in- 
ternal improvement.  And,  moreover, 
the  law  in  question  does  not  propose  to 
af¥ect  the  navigation  of  the  Mississippi 
River,  but  only  a  small  stream  running 
into  it.  Withers  v.  Buckley,  20  How.  84, 
15  L  Ed.  816. 

The  act  passed  by  the  legislature  of 
Oregon  to  authorize  the  construction  of 
a  bridge  over  the  Willamette  River,  which 
is  navigable  and  wholly  within  the  limits 
of  the  state,  does  not  violate  the  act  of 
congress  admitting  the  state,  nor  is  a 
suit  for  a  perpetual  injunction  against 
the  building  of  such  bridge,  no  law  having 
been  passed  by  congress  prohibiting  such 
building,  a  suit  arising  under  any  law  of 
the  United  States  between  the  city  of 
Portland  and  the  city  of  East  Portland. 
Willamette  Iron  Bridge  Co.  v.  Hatch,  125 
U.   S.  1,  2,  31  L.  Ed.  629. 

71.  Physical  obstructions. — Willamette 
Iron  Bridge  Co.  v.  Hatch,  125  U.  S.  1, 
9,  31  L.  Ed.  629.      ,^ 
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quently  formed  into  a  state  and  admitted  into  the  Union  J  2  g^t,  independently 
of  these  considerations,  there  is  nothing  in  the  language  of  the  fourth  article  of 
the  ordinance  respecting  the  navigable  waters  of  the  territory  which,  if  bind- 
ing upon  the  state,  would  prevent  it  from  authorizing  the  making  of  improve- 
ments in  the  navigation  of  the  riverJ^  The  ordinance  does  not  prevent  a  state 
from  improving  the  navigableness  of  these  waters  by  removing  obstructions,  or 
by  dams  and  locks  so  increasing  the  depth  of  the  water  as  to  extend  the  line  of 
navigation.'^'*  Nor  does  it  prohibit  the  construction  of  any  work  on  the  river 
which  the  state  may  consider  important  to  commercial  intercourse."^  A  dam 
may  be  thrown  over  the  river,  provided  a  lock  is  so  constructed  as  to  permit 
boats  to  pass  with  little  or  no  delay,  and  without  charge.'''^     A  temporary  delay^ 


72,  Ordinance  of  1787 — Improving  navi- 
gation.— From  the  very  conditions  on 
which  the  states  formed  out  of  the  north- 
west territory  were  admitted  into  the 
Union,  the  provisions  of  the  ordinance 
became  inoperative  except  as  adopted  by 
them.  All  the  states  thus  formed  were, 
in  the  language  of  the  resolutions  or  acts 
of  congress,  "admitted  into  the  Union  on 
an  equal  footing  with  the  original  states 
in  all  respects  whatever."  "Michigan,  on  her 
admission,  became,  therefore,  entitled  to 
and  possessed  of  all  the  rights  of  sovereign- 
ty and  dominion  which  belonged  to  the  ori- 
ginal states  and  could  at  any  time  afterward 
exercise  full  control  over  its  navigable 
waters  except  as  restrained  by  the  con- 
stitution of  the  United  States  and  laws 
of  congress  passed  in  pursuance  thereof. 
Permoli  v.  Municipality,  No.  1,  3  How. 
589,  600,  11  L,.  Ed.  739;  Pollard  v.  Hagan, 
3  How.  212,  11  L.  Ed.  565;  Escanaba  Co. 
V.  Chicago,  107  U.  S.  678,  688,  27  L.  Ed. 
442;  Van  Brocklin  v.  Tennessee,  117  U.  S. 
151,  159,  29  L.  Ed.  845;  Huse  v.  Glover, 
119  U.  S.  543.  546,  30  L.  Ed.  487."  Sands 
V.  Manistee  River  Imp.  Co.,  123  U.  S.  288, 
295,  31  L.  Ed.  149. 

"The  fourth  section  of  the  ordinance  for 
the  government  of  the  northwestern  terri- 
tory was  tl»e  subject  of  consideration  in 
Escanaba  Co.  v.  Chicago,  107  U.  S.  678, 
27  L.  Ed.  442.  We  there  said  that  the 
ordinance  was  passed  before  the  constitu- 
tion took  effect;  that  although  it  appears 
by  various  acts  of  congress  to  have  been 
afterwards  treated  as  in  force  in  the  terri- 
tory, except  as  modified  by  them,  and 
the  act  enabling  the  people  of  Illinois  Ter- 
ritory to  form  a  constitution  and  state 
governnient,  and  the  resolution  of  con- 
gress admitting  the  state  into  the  Union, 
referred  to  the  principles  of  the  ordinance, 
according  to  which  the  constitution  was 
to  be  formed,  its  provisions  could  not 
control  the  powers  and  authority  of  the 
state  after  her  admission;  that  whatever 
the  limitation  of  her  powers  as  a  govern- 
ment whilst  in  a  territorial  condition, 
whether  from  the  ordinance  of  1787  or  the 
legislation  of  congress,  it  ceased  to  have 
any  operative  force,  except  as  voluntarily 
adopted  by  her  after  she  became  a  state 
of  the  Union;  that  on  her  admission  she 
at  once  became,  entitled  to  and  possessed 


of  all  the  rights  of  dominion  and  sover- 
eignty which  belonged  to  the  original 
states;  that  the  language  of  the  resolution 
admitting  her  was,  that  she  is  'admitted 
into  the  Union  on  an  equal  footing  with 
the  original  states  in  all  respects  what- 
ever;' and  that  she  could,  therefore,  after- 
wards exercise  the  same  powers  over 
rivers  within  her  limits  as  Delaware  exer- 
cised over  Blackbird  Creek,  and  Pennsyl- 
vania over  Schuylkill  River"  Huse  v. 
Glover,  119  U.  S.  543,  546,  30  L-  Ed.  487. 

73.  Sands  v.  Manistee  River  Imp.  Co.,. 
123   U.   S.   288,   296,   31    L.   Ed.  149. 

As  was  said  in  Huse  v.  Glover,  119  U. 
S.  543,  548,  30  L.  Ed.  487:  "The  provision 
of  the  clause,  that  the  navigable  streams 
shall  be  highways  without  any  tax,  im- 
post, or  duty,  has  reference  to  their  navi- 
gation in  their  natural  state.  It  did  not 
contemplate  that  such  navigation  might 
not  be  improved  by  artificial  means,  by 
the  removal  of  obstructions,  or  by  the 
making  of  dams  for  deepening  the  waters, 
or  by  turning  into  the  rivers  waters  from 
other  streams  to  increase  their  depth.  For 
outlays  .  caused  by  such  works  the  state 
may  exact  reasonable  tolls."  And  again 
on  page  549:  "By  the  terms  tax,  impost 
and  duty,  mentioned  in  the  ordinance,  is 
meant  a  charge  for  the  use  of  the  govern- 
ment, not  compensation  for  improve- 
ments." Sands  v.  Manistee  River  Imp. 
Co.,  123  U.   S.  288,  296,  31   L.    Ed.   149. 

74.  Huse  V.  Glover,  119  U.  S.  543,  547, 
30  L.   Ed.  487. 

In  Escanaba  Co.  v.  Chicago,  107  U.  S. 
678,  27  L.  Ed.  442,  the  terms  of  the  ordi- 
nance were  not  violated  because  the  na\  i- 
gable  streams  were  subject  to  such  cross- 
ings as  the  public  necessities  and  conven- 
iences might  require.  The  rivers  did  not 
change  their  character  as  common  high- 
ways, if  the  crossings  were  allowed  under 
reasonable  conditions,  and  so  as  not  un- 
necessarily to  obstruct  them.  The  erec- 
tion of  bridges  with  dams,  and  the  estab- 
lishment of  ferries  for  the  transit  of  per- 
sons and  property,  are  consistent  with  the 
free  navigation  of  the  rivers. 

75.  Huse  V.  Glover,  119  U.  S.  543,  547, 
30  L.  Ed.  487. 

76.  Dam  provided  wnth  lock. — Huse  v. 
Glover,   119  U.   S.   543,   547,   30   L.   Ed.   487. 
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such  as  passing  a  lock,  could  not  be  considered  as  an  obstruction  prohibited  by 
the  ordinance/'^ 

(bbb)  Taxation,  Tolls,  etc. — See  post,  "Ordinance  of  1787 — Territory  North- 
west of  Ohio  River,"  II,  A,  2,  d,  (19),  (c),  bb,  (ee),  fff,  (ddd),  cccc. 

(ee)  Particular  Regulations  Considered — aaa.  Improvement  and  Obstruc- 
tion.— The  legislature  of  a  state  may  authorize  the  improvement  of  a  navi- 
gable river  within  its  limits  J  ^  The  state  is  interested  in  the  domestic  as  well  as 
in  the  interstate  and  foreign  commerce  conducted  on  a  navigable  river  and  to 
increase  its  facilities,  and  thus  augment  its  growth,  it  has  full  power.  It  is  only 
when,  in  the  judgment  of  congress,  its  action  is  deemed  to  encroach  upon  the 
navigation  of  the  river  as  a  means  of  interstate  and  foreign  commerce,  that  that 
body  may  interefere  and  control  or  supersede  itJ^  How  the  highways  of  a 
state,  whether  on  land  or  by  water,  shall  be  best  improved  for  the  public  good 
is  a  matter  for  state  determination,  subject  always  to  the  right  of  congress  to 
interpose.^^  Free  navigation  is  consistent  with  ferries  and  bridges  across  a 
river  for  the  transit  of  persons  and  merchandise  as  the  necessities  and  con- 
venience of  the  community   may   require. ^^ 

bbb.  Health  and  Sanitary  Lazvs. — The  power  to  prescribe  regulations  to  pro- 
tect the  health  of  the  community,  and  prevent  the  spread  of  disease,  is  incident 


77.  Delay  in  passing  lock. — Huse  v. 
Glover,  119   U.   S.  543,  547,  30  L.  Ed.  487. 

78.  Improvement  and  obstruction. — 
Sands  V.  Manistee  River  Imp.  Co.,  123  U. 
S.  288,  31  L,.  Ed.  149;  Withers  v.  Buckley, 
20  How.  84,  15  L.  Ed.  816;  Ruggles  v. 
Manistee  River  Imp.  Co.,  123  U.  S.  297, 
31  L-  Ed.  152;  Huse  v.  Glover,  119  U.  S. 
543,  30  L.  Ed.  487;  Lindsay,  etc.,  Co.  v. 
Mullen,  176  U.  S.  126,  150,  44  h-  Ed.  400; 
County  of  Mobile  v.  Kimball,  102  U.  S. 
691,  699,  26  L.  Ed.  238;  Harmon  v.  Chi- 
cago, 147  U.  S.  396,  410,  37  L-  Ed.  216; 
Pound  V.  Turck,  95  U.  S.  459,  24  L.  Ed. 
525. 

In  Huse  v.  Glover,  119  U.  S.  543,  30  L. 
Ed.  487,  it  was  said:  "If,  in  the  opniion 
of  the  state,  greater  benefit  would  result 
to  her  commerce  by  the  improvements 
made  than  by  leaving  the  river  in  its 
natural  state — and  on  that  point  the  slate 
must  necessarily  determine  for  itself — it 
may  authorize  them,  although  increased 
inconvenience  and  expense  may  thereby 
result  to  the  business  of  individuals."  See 
Monongahela  Nav.  Co.  v.  United  States, 
148  U.  S.  312,  332,  37  L.  Ed.  463;  Lindsay, 
etc.,  Co.  V.  Mullen,  176  U.  S.  126,  150,  44 
L.  Ed.  400. 

"In  Withers  v.  Buckley,  20  How.  84,  15 
L.  Ed.  816,  this  court  said:  'The  act  of 
congress  of  March  1,  1817,  in  prescribmg 
the  free  navigation  of  the  Mississippi  and 
the  navigable  waters  flowing  into  this 
river,  could  not  have  been  designed  to 
inhibit  the  power  inseparable  from  every 
soverign  or  efficient  government,  to  de- 
vise and  to  execute  measures  for  the  im- 
provement of  the  state,  although  such 
measures  might  induce  or  render  neces- 
sary changes  in  the  channels  or  couises 
of  rivers  within  the  interior  of  the  slate, 
or  might  be  productive  of  a  change  in  the 
value  of  private  property.'  "  Leovy  v. 
United  States,  177  U.  S.  621,  631,  44  L. 
Ed.  914. 


79.  Domestic  commerce. — Huse  v. 
Glover,  119  U.  S.  543,  548,  30  L-  Ed.  487; 
Leovy  V.  United  States,  177  U.  S.  621,  630,. 
44  L.  Ed.  914. 

80.  Huse  V.  Glover,  119  U.  S.  543,  348^ 
30  L.  Ed.  487;  Monongahela  Nav.  Co.  v. 
United  States,  148  U.  S.  312,  332,  37  L. 
Ed.  463.  See  Lindsay,  etc.,  Co.  v.  Mullen,. 
176  U.  S.   126,   150,  44   L-   Ed.   400. 

Subject  to  the  paramount  jurisdiction  of 
congress  over  the  navigable  waters  of  the 
United  States,  the  state  of  Louisiana  has 
under  the  act  of  congress  of  March  2, 
1849,  ch.  87,  full  power  to  authorize  the 
construction  and  maintenance  of  levees, 
drains  and  other  structures  necessary  and 
suitable  to  reclaim  swamp  and  overflowed 
lands  within  her  limits.  Leovy  v.  United 
States,  177  U.  S.  621,  625,  44  L.   Ed.  914. 

81.  Free  navigation  —  Ferries  and 
bridges. — Escanaba  Co.  v.  Chicago,  107  U. 
S.   678,  689,   27  L.  Ed.  443. 

Obstruction. — Bridges,  which  are  con- 
necting parts  of  turnpikes,  streets,  and 
railroads,  are  means  of  commercial  trans- 
portation, as  well  as  navigable  waters,  and 
the  commerce  which  passes  over  a  bridge 
may  be  much  greater  than  would  ever  be 
transported  on  the  water  it  obstructs.  It 
is  for  the  municipal  power  to  weigh  the 
considerations  which  belong  to  the  sub- 
ject, and  to  decide  which  shall  be  pre- 
ferred, and  how  far  either  shall  be  made 
subservient  to  the  order.  The  states  have 
always  exercised  this  power,  and  from  the 
nature  and  objects  of  the  two  systems  of 
government  they  must  always  continue  to 
exercise  it,  subject,  however,  in  all  cases,, 
to  the  paramount  authority  of  congress, 
whenever  the  power  of  the  states  shall 
be  exerted  within  the  sphere  of  the  com- 
mercial power  which  belongs  to  the  na- 
tion. Gilman  v.  Philadelphia,  3  Wall.  713, 
729,  18  L.  Ed.  96;  Hennington  v.  Georgia, 
163  U.  S.  299.  311,  41  L.  Ed.  166.  See  the 
title  BRIDGES,  vol.  3,  p.  516. 
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to  all  local  municipal  authority,  however  much  such  regulations  may  interfere 
with  the  movements  of  commerce. ^^ 

ccc.  Safety,  Convenient  Use  and  •Enjoyment  of  Property. — Independently  of 
all  sanitary  measures,  the  state  may  prescribe  regulations  for  the  government  of 
vessels  whilst  in  its  harbors  ;S^  it  may  provide  for  their  anchorage  or  mooring, 
so  as  to  prevent  confusion  and  collision  ;§■*  it  may  designate  the  wharves  at 
which  they  shall  discharge  and  receive  their  passengers  and  cargoes,  and  re- 
quire their  removal  from  the  wharves  when  not  thus  engaged,  so  as  to  make 
room  for  other  vessels  f^  it  may  appoint  officers  to  see  that  the  regulations  are 
carried  out,  and  impose  penalties  for  refusing  to  obey  the  directions  of  such 
officers.^^  The  authority  for  establishing  regulations  of  this  character  is  found 
in  the  right  and  duty  of  the  supreme  power  of  the  state  to  provide  for  the 
safety,  convenient  use  and  undisturbed  enjoyment  of  property  within  its  lim- 
its.^"' 

ddd.  Control  over  Ships — (aaa)  In  General — Harbor  Regulations. — So  far 
as  respects  the  ports  and  harbors  within  the  United  States,  ships  engaged  in  in- 
terstate or  foreign  commerce  are  entered  and  cargoes  discharged  or  laden  on 
board,  independently  of  any  control  over  them,  except  as  it  respects  such  munic- 
ipal and  sanitary  regulations  of  the  local  authorities  as  are  not  inconsistent  with 
the  constitution  and  laws  of  the  general  government,  to  which  belongs  the  reg- 
ulation of  commerce  with  foreign  nations  and  between  the  states.^^  A  mu- 
nicipal ordinance  prescribing  where  a  vessel  may  lie  in  the  harbor,  how  long 
she  may  remain  there,  what  light  she  must  show  at  night,  and  making  other 
similar  regulations,  is  not  in  conflict  with  any  law  of  congress  regulating  com- 
merce, or  with  the  general  admiralty  jurisdiction  conferred  on  the  courts  of 
the  United  States.^^  But  a  state  law  which  requires  a  vessel  before  leaving  the 
port  to  file  a  statement  in  writing,  in  the  office  of  the  probate  judge  of  the 
county,  setting  forth  the  name  of  the  vessel,  the  name  of  the  owner  or  owners 
and  his  or  their  place  of  residence,  and  the  interest  each  has  in  the  vessel,  is 
held  to  be  in  conflict  with  certain  regulations  by  congress  and  void,  so  far  as 
it  applied  to  vessels  licensed  under  United   States  laws.^° 

(bbb)  Tugs,  Tozuboats  and  Lighters. — See  the  title  Towage,  Tugs  and 
Tows. 

eee.  Marine  Torts. — See  ante,  "Liability  for  Marine  Torts,"  II,  A,  1,  b,  (3), 
(b),  tt,   (cc),  iii. 

fff.  Taxations,  Tolls  and  Licenses — (aaa)  In  General. — For  full  and  com- 
prehensive treatment  of  the  subject  of  state  taxation  of  commerce,  see  post, 
"State  Taxation,"   III.     And   see  the  titles  Licenses;  Taxation. 

82.  Health  and  sanitary  laws. — Glouces-  87.  Basis  of  doctrine. — Gloucester  Ferry 
ter  Ferry  Co.  v.  Pennsylvania,  114  U.  S.  Co.  v.  Pennsylvania,  114  U.  S.  196,  214, 
196.  214,  29  L.  Ed.  158.    See,  also,    Willson       29   L.   Ed.   158. 

V.  Blackbird  Creek  Marsh  Co.,  2  Pet.  245,  88.    In    general — Harbor    regulations. — 

7   L.    Ed.    412;    Oilman    v.    Philadelphia,    3  Hays    v.    Pacific    Mail    Steamship    Co.,    17 

Wall.  713,  18  L.  Ed.  96;  Gibbons  v.  Ogden,  How.   596,   597,   15   L-   Ed.   254;    Gloucester 

9   Wheat.   1,   6   L.   Ed.   23;   Hays  v.   Pacific  Ferry  Co.   v.  Pennsylvania,  114  U.   S.   196, 

Mail    Steamship    Co.,    17    How.    596,    15    L.  206,   29   L.   Ed.   158.      See   the   title   SHIPS 

Ed.  254.  AND  SHIPPING. 

83.  Safety,  convenient  use  and  enjoy-  89.  Brig  James  Gray  v.  Ship  John  Fra- 
ment  of  property. — Gloucester  Ferry  Co.  ser,  21  How.  184,  16  L-  Ed.  106.  See,  also, 
V.  Pennsylvania,  114  U.  S-  196,  214,  29  L.  Hennington  v.  Georgia,  163  U.  S.  299,  311, 
Ed.  158.  41    L.     Ed.    166.     See    the    titles    ADMI- 

84.  Anchorage  and  mooring.— Glouces-  RALTY.  vol.  1,  p.  119;  SHIPS  AND 
ter  Fer-y   Co.  v.   Pennsylvania,  114   U.   S.  SHIPPING. 

196,  214,  29  L.  Ed.  158.  90.    The   law   of    the    state    of    Alabama 

85.  Designation  of  wharves — Removal  passed  in  1854,  as  set  forth  in  the  text, 
from  wharves. — Gloucester  Fen  y  Co.  v.  is  in  conflict  with  the  act  of  congress 
Pennsylvania,  114  U.  S.  196,  214,  29  L.  passed  on  the  17th  of  February,  1793,  so 
Ed.  158.  far   as   the    state    law   is   brought    to   bear 

86.  Appointment  of  officers — Penalties.  upon  a  vessel  which  had  taken  out  a  li- 
— Gloucester  Ferry  Co.  v.  Pennsylvania,  cense,  and  was  duly  enrolled  under  the  act 
114  U.   S.   196,  214,  29  L-   Ed.   158.  of   congress   for   carrying   on   the   coasting 
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(bbb)  Taxation  as  Property. — See  post,  "Taxation  of  Property  Engaged  in 
Commerce,"  III,  B,  2,  e. 

(ccc)  Tax  on  Privilege  of  Navigation. — See  post,  "License  Tax  for  Privilege 
of  Carrying  Interstate   Commerce,"  III,   B,  2,  b,    (2). 

(ddd)  Compensation  for  Additional  facilities — aaaa.  In  General. — The  state 
has  a  right  to  improve  the  waterways  within  its  Umits  and  to  make  reasonable 
■charges  for  the  use  of  such  improvements,  at  least  until  congress  interferes, 
and  either  itself  assumes  control  of  the  improvements  or  compels  their  re- 
moval. This  parallel  line  of  decisions  runs  back  to  the  early  history  of  the 
federal  supreme  court.'' ^  The  cases  where  a  tax  or  toll  upon  vessels  is  allowed 
,to  meet  the  expenses  incurred  in  improving  the  navigation  of  waters  traversed 
by  them,  as  by  the  removal  of  rocks,  the  construction  of  dams  and  locks  to  in- 
crease the  depth  of  water  and  thus  extend  the  line  of  navigation,  or  the  con- 
struction of  canals  around  falls,  is  considered  merely  as  compensation  for  the 
additional  facilities  thus  provided  in  the  navigation  of  the  waters. '-*-  Upon 
similar  grounds,  what  are  termed  harbor  dues  or  port  charges,  exacted  by  the 
state  from  vessels  in  its  harbors,  or  from  their  owners,  for  other  than  sanitary 
purposes,  are  sustained. ^-^  Thus,  the  state  may  impose  a  tax  upon  vessels  suf- 
ficient to  meet  the  expenses  attendant  upon  the  execution  of  proper  regulations 
prescribed  for  the  government  of  vessels  in  order  to  protect  the  safety,  con- 
venient use  and  enjoyment  of  property,^'*  and  charges  incurred  in  enforcing 
such  regulations  may  properly  be  considered  as  compensation  for  the  facilities 
thus  furnished  to  the  vessels. ^^  Should  such  regulations  interfere  with  the 
exercise  of  the  commercial  power  of  congress,  they  may  at  any  time  be  super- 
seded by  its  action.^*' 

The  exaction  of  tolls  for  passage  through  locks  is  as  com.pensatirn  for 
the  use  of  artificial  facilities  constructed,  not  as  an  impost  upon  the  navigation 
of  the  stream.^" 

It  is  held  that  pilotage  fees  are  not  duties  within  the  meaning  of  the  con- 
stitution.^^ 

bbbb.  Effect  of  License  to  Prosecute  Coasting  Trade. — A  license  to  prosecute 
the  coasting  trade  is  a  warrant  to  traverse  the  waters  washing  or  bounding  the 
coasts  of  the  United  States,  and  conveys  no  privilege  to  use,  free  of  tolls,  or  of 
any  condition  whatsoever,  the  canals  constructed  by  a  state,  or  the  watercourses 
partaking  of  the  character  of  canals  .exclusively  within  the  interior  of  a  state, 
and  made  practicable  for  navigation  by  the  funds  of  the  state,  or  by  privileges 
she  may  have  conferred  for  the  accomplishment  of  the  same  end.^^ 

cccc.  Ordinance  of  I'jS'j — Territory  Northzvest  of  Ohio  River. — By  the  terms 
tax,  impost,  and  duty,  mentioned  in  the  ordinance  of  1787  for  the  government 

trade,  and  plied  between  New  Orleans  and  vania,   114  U.   S.   196,  214,   29   L.   Ed.   158; 

the  cities  of  Montgomery  and  Wetumpka,  Sands  v.  Manistee  River  Imp.  Co.,  123  U. 

in      Alabama.       Sinnot   v.    Davenport,      22  S.  288,  29.5,  31  L.  Ed.  149. 

How.  227,  16  L-  Ed.  243;  Foster  v.  Daven-  94.    Gloucester    Ferry    Co.    v.    Pennsyl- 

port,    22    How.    244,    246,    16    L.    Ed.    248;  vania,  114  U.  S.  196,   214,  29  L-   Ed.   158. 

Smith   V.  Alabama,   124   U.   S.   465,   479,   31  95.    Gloucester    Ferry    Co.    v.    Pennsyl- 

L.    Ed     508;    Moran    t'.    New    Orleans.    112  vania,  114  U.  S.   196,  214,  29  L-   Ed.  158. 

U.  S.  60,  71,  28  L.  Ed    653.  gg    Congress  not  concluded  by  state  ac- 

91.  Compensation   for    additional   facili-  ..  „      m„.,  ^  ^„      ir            r-             -r,           1 
ties-Lindfay,    etc.,     Co.    v.     Mullen,    176  tTn;'."?  .H    q    iQfi    oT.  ^.I' j""' v/7^/^' 
U.   S    126,  148,   44  L.   Ed.  400;   Harman   v.  ^""Z'lu^               '         '  I          .    ,'     f 
Chicago,  147  U.  S.  396,  410,  37  L-  Ed.  216;  ,97.    Toll    for    passage    through    locks.— 
Huse  V.   Glover,   119   U.   S.   543,   30    L.    Ed.  Hn^e  v.   Gjover,   119   US.    543,   548    30   L. 
437  Ed.  487;  Monongahela  Nav.  Co.  v.  United 

92.  Gloucester  Ferry  Co.  v.  Pennsyl-  States,  148  U.  S.  312,  332,  37  L.  Ed.  463. 
vania,  114  U.  S.  196,  214,  29  L.  Ed.  158;.  98.  Pilotage  fees.— Cooley  v.  Board  of 
Huse  V.  Glover,  119  U.  S.  543,  548,  30  L.  Wardens,  12  How.  299,  314,  13  L.  Ed.  996. 
Ed.  487;  Sands  v.  Manistee  River  Imp.  Co.,  See  post,  "Pilot  Regulations,"  II,  A,  2,  d, 
123  U.  S.  288.  295,  31  L.  Ed.  149;   Lindsay,  (21). 

etc.,  Co.  ZK  Mullen,  176  U.  S.  126,  150,  44  99.  FFect  of  license  to  prosecute  coapt- 

L.   Ed.   400.  ing  trade. — Veazie  v.   Moor,   14   How.   568, 

93.  Gl   ucester    .Ferry    Co.    v.    Pennsyl-       5^4,  14  L-  Fd.  545. 
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of  the  territory  northwest  of  the  Ohio  River,  is  meant  a  charge  for  the  use  of 
the  government,  not  compensation  for  improvements.^  The  fact  that  if  any- 
surplus  remains  from  the  tolls,  over  what  is  used  to  keep  the  locks  in  repair  and 
for  their  collection,  it  is  to  be  paid  into  the  state  treasury  as  a  part  of  the  reve- 
nue of  the  state,  does  not  change  the  character  of  the  toll  or  impost.  In  pre- 
scribing the  rates  it  would  be  impossible  to  state  in  advance  what  the  tolls  would 
amount  to  in  the  aggregate.  That  would  depend  upon  the  extent  of  business 
done,  that  is,  the  number  of  vessels  and  amount  of  freight  which  may  pass 
through  the  locks. ^  Some  disposition  of  the  surplus  is  necessary  until  its  use 
shall  be  required,  and  it  may  as  well  be  placed  in  the  state  treasury,  and  prob- 
ably better,  than  anywhere  else.^  Nor  is  there  anything  in  the  objection  that 
the  rates  of  toll  are  prescribed  by  the  commissioners  according  to  the  tonnage 
of  the  vessels,  and  the  amount  of  freight  carried  by  them  through  the  locks. 
This  is  simply  a  mode  of  fixing  the  rate  according  to  the  size  of  the  vessel  and 
the  amount  of  property  it  carries,  and  in  no  sense  is  a  duty  of  tonnage  within 
the  prohibition  of  the  constitution.* 

(eee)     Tonnage  Duties. — See  the  title  Tonnage  Duties. 

(fff)  Taxation  in  Aid  of  Inspection  Laws. — So  taxes  in  aid  of  the  inspec- 
tion laws  of  a  state,  under  special  circumstances,  have  been  upheld  as  necessary 
to  promote  the  interests  of  commerce  and  the  security  of  navigation.^  Laws  of 
that  character  are  upheld  as  contemplating  benefits  and  advantages  to  commerce 
and  navigation,  and  as  altogether  distinct  from  imposts  and  duties  on  imports 
and  exports  and  duties  of  tonnage.  Usage,  it  is  said,  has  sanctioned  such  laws 
where  congress  has  not  legislated.^ 

ggg.  Liens — (aaa)  In  General. — Concerning  contracts  not  maritime  in  their 
nature,  the  state  has  authority  to  make  laws  and  enforce  liens,  and  it  is  no  valid 
objection  that  enforcement  of  such  laws  may  prevent  or  obstruct  the  prosecution 
of  a  voyage  of  an  interstate  character.'^  The  state  may  pass  laws  enforcing  the 
rights  of  its  citizens  which  affect  interstate  commerce  but  fall  short  of  regulating 
such  commerce  in  the  sense  in  which  the  constitution  gives  exclusive  jurisdiction 
to  congress. 8  W^here  the  contract  is  for  the  construction  of  a  vessel,  its  enforce- 
ment is  within  the  power  and  jurisdiction  of  the  state  courts,  and  execution  of 
such  a  decree  cannot  be  avoided  because  the  vessel  is  engaged  in  interstate  com- 
merce.^ 

1.  Ordinance  of  1787 — Territory  north-  of  the  constitution  is  a  charge  upon  a  ves- 
west  of  Ohio  River. — Huse  v.  Glover,  119  sel,  according  to  its  tonnage,  as  an  in- 
U.  S.  543,  550,  30  L-  Ed.  487;  Mononga-  strument  of  commerce,  for  entering  or 
hela  Nav.  Co.  v.  United  States,  148  U.  S.  leaving  a  port,  or  navigating  the  public 
312,  332,  37  L-  Ed.  463.  waters  of  the  country;  and  the  prohibition 

In  Huse  v.   Glover,  119  U.  S.  543,  30   L.  was   designed   to   prevent   the    states   from 

Ed.    487,    where    a   portion    of   the    Illinois  imposing  hindrances  of  this  kind  to  com- 

River  had  been   improved  by  the   state  of  merce    carried    on    by    vessels.      Huse    v. 

Illinois,    by    the    erection    of    locks    in    the  Glover,   119  U.   S.   543,   550,  30   L.   Ed.  487. 

river,  and  a  toll  was  charged  for  passing  See  the  title  TONNAGE  DUTIES, 

through    the    same,   it   was   held    that   this  5.  Taxation  in  aid  of  inspection  laws. — 

was  no  encroachment  upon  the  power  of  State   Tonnage    Tax   Cases,    12   Wall.    204, 

congress     to     regulate     commerce.        See  219,   20  L.   Ed.   370. 

Sands  v.  Manistee  River  Imp.  Co.,  123  U.  6.   State   Tonnage   Tax    Cases,    12    Wall. 

S     288,    31    L.    Ed.    149;    Willamette    Iron  204.  219.  20  L-   Ed.  370.     See  the  title  IN- 

Bridge   Co.  v.   Hatch,   125  U.   S.   1,   11,   31  SPECTION   LAWS,   ante,   p.   16. 

L.    Ed.    629;     Monongahela    Nav.    Co.    v.  7.    Liens. — The    Winnebago,    205    U.    S. 

United    States,    148    U.    S.    312,   332,    37    L-  354,    363,    51    L.    Ed.    836.      See    the    titles 

Ed.  463.  LIENS;   MECHANICS'  LIENS;   MARI- 

2.  Surplus.— Huse   v.    Glover,   119   U.    S.  TIME  LIENS. 

543,  550,  30  L.  Ed.  487.  8.   The    Winnebago,    205   U.    S.    354,    363. 

3.  Huse  V.  Glover,  119  U.  S.  543,  550,  30  51  L-  Ed.  836;  Sherlock  v.  Ailing,  93  U. 
L.  Ed.  487.  S.  99,  103,  23  L.  Ed.  819;  Kidd  v.  Pearson, 

4.  Toll  prescribed  according  to  tonnage.  128  U.  S.  1,  23,  32  L.  Ed.  346;  Pennsyl- 
— Huse  V.  Glover,  119  U.  S.  543,  550,  30  vania  R.  Co.  v.  Hughes,  191  U.  S.  477,  48 
L.    Ed.    487.  L.    Ed.    268. 

A  duty  of  tonnage  within  the  meaning  9.  Contract  for  construction  of  vessel. — 
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(bbb)  Materialman's  Lien. — It  would  undoubtedly  be  far  more  satisfactory 
to  have  a  uniform  law  regulating  such  liens,  but  until  such  a  law  be  adopted,  the 
authority  of  the  states  to  legislate  on  the  subject  seems  to  be  conceded  by  the 
uniform  course  of  decisions. ^^ 

(ccc)  Laws  Enforcing  Attachment  and  Execution. — The  laws  of  the  states 
enforcing  attachment  and  execution  in  cases  cognizable  in  state  courts  have  been 
sustained  and  upheld.^ ^ 

hhh.  Acquisition,  Transfer  and  Descent  of  Property. — The  rules  for  the  ac- 
quisition of  property  by  persons  engaged  in  navigation,  and  for  its  transfer  and 
descent,  are,  with  some  exceptions,  those  prescribed  by  the  state  to  which  the 
vessels  belong;  and  it  may  be  said,  generally,  that  the  legislation  of  a  state,  not 
•directed  against  commerce  or  any  of  its  regulations,  but  relating  to  the  rights, 
'duties,  and  liabilities  of  citizens,  and  only  indirectly  and  remotely  affecting  the 
•operations  of  commerce,  is  of  obligatory  force  upon  citizens  within  its  territorial 
jurisdiction,  whether  on  land  or  water,  or  engaged  in  commerce,  foreign  or  in- 
terstate, or  in  any  other  pursuit. ^2 

iii.  Exclusive  Grants  to  Individuals  of  Right  of  Navigation. — The  acts  of  a 
state  giving  to  certain  persons  the  exclusive  right,  for  a  certain  number  of  years, 
to  navigate  all  the  waters  within  its  jurisdiction  with  vessels  propelled  by  steam, 
liave  been  held  unconstitutional  and  void,  on  the  ground  that  such  grant  made 
the  navigation  of  those  waters  subject  to  a  license  of  the  grantees  of  the  state, 
that  is,  to  such  a  tax  or  other  burden  as  they  might  levy,  and  was  an  obstruc- 
tion to  commerce  between  the  states  and  in  conflict  with  the  laws  of  congress 
respecting  the  coasting  trade. ^^  ^nd  the  argument  of  the  court  in  those  cases 
was  that  such  attempted  control  of  the  navigable  waters  of  the  state  was  an  en- 
■croachment  upon  the  power  of  congress,  independently  of  that  legislation.^-* 

Steam  Navigable   between   Ports   of   Same    State. — A   law   of   a   state 


The    Winnebago,    205    U.    S.    354,    363,    51 
Iw.  Ed.  836. 

The  enforcement,  b}'  proceedings  in  rem, 
against  a  vessel  of  a  lien  given  by  a  state 
statute  for  materials  furnished  for  her 
construction,  is  not,  as  applied  to  a  vessel 
engaged  in  interstate  commerce,  unlawful 
as  an  interference  with  the  exclusive 
power  of  congress  over  such  commerce. 
The  Winnebago,  205  U.  S.  354,  362,  51 
T.  Ed.  836. 

10.  Materialman's  lien. — The  Lotta- 
wanna,  21  Wall.  558,  581,  22  L.   Ed.  654. 

"It  may  be  added  that  the  existence  of 
secret  liens  is  not  in  accordance  with  the 
spirit  of  our  commercial  usages,  and  a 
uniform  law  by  which  the  liens  in  ques- 
tion should  be  required  within  a  reason- 
able time  to  be  placed  on  record  in  the 
custom  house  like  mortgages,  and  other- 
wise properly  regulated,  would  be  of  great 
advantage  to  the  business  community." 
The  Lottawanna,  21  Wall.  558,  581,  22  L. 
Ed.  654.  See  the  title  MARITIME 
LIENS. 

11.  Laws  enforcing  attachment  and  ex- 
ecution.— The  Winnebago,  205  U.  S.  354, 
363,  51  L.  Ed.  836;  Johnson  v.  Chicago, 
etc.,  Elevator  Co.,  119  U.  S.  388,  398,  30 
L.  Ed.  447.  See  the  titles  ATTACH- 
MENT AND  GARNISHMENT,  vol.  2, 
p.   660;   EXECUTIONS,   vol.   6,   p.   84. 

There  being  no  Hen  on  a  tug,  by  the 
inaritime  law,  for  an  injury  on  land  in- 
flicted by  the  jib-boom  of  a  vessel  towed 
iy  a  steam  tug  striking  a  building  on  land, 


through  the  negligence  of  the  tug,  a  state 
can  create  such  a  lien  therefor  as  it  deems 
expedient,  and  can  enact  reasonable  rules 
for  its  enforcement,  not  amounting  to  a 
regulation  of  commerce.  Liens  under 
state  statutes,  enforceable  by  attachment, 
in  suits  in  personam,  are  of  every  day 
occurrence,  and  may  even  extend  to  liens 
on  vessels,  when  the  proceedings  to  en- 
force them  do  not  amount  to  admiralty 
proceedings  in  rem,  or  otherwise  conflict 
with  the  constitution  of  the  United  States. 
Johnson  v.  Chicago,  etc..  Elevator  Co.,  119 
U.   S.   388,  399,   30  L-   Ed.   447. 

12.  Acquisition,  transfer  and  descent  of 
property. — Sherlock  v.  Ailing,  93  U.  S. 
99,   104,   23   L.    Ed.    819. 

13.  Exclusive  grant  to  individuals  of 
rights  of  navigation. — Gibbons  v.  Ogden, 
9  Wheat.  1,  6  L-  Ed.  23;  Gloucester  Ferry 
Co.  V.  Pennsylvania,  114  U.  S.  196,  211, 
29  L.  Ed.  158;  Huse  v.  Glover,  119  U.  S. 
543,  548,  30  L-  Ed.  487;  New  York  City  v. 
Miln,  11   Pet.  102,   133,  9   L.  Ed.  648. 

In  Gibbons  v.  Ogden,  9  Wheat.  1,  6  L. 
Ed.  23,  it  was  held  that  the  acts  of  the 
legislature  of  New  York,  granting  to 
Livingston  and  Fulton  exclusive  rights 
to  navigation,  by  steamboats,  in  the  navi- 
gable waters  within  the  jurisdiction  of 
the  state  of  New  York,  was  repugnant 
to  the  commerce  clause  of  the  constitu- 
tion. See  the  title  NAVIGABLE  WA- 
TERS. 

14.  Gibbons  v.  Ogden,  9  Wheat.  1,  6 
L.  Ed.  23;   Gloucester  Ferry  Co.  v.  Penn- 
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granting  the  exclusive  navigation  of  a  stream,  which  is  not  a  navigable  body  of 
water  within  the  meaning  of  the  constitution,  is  valid,  and  does  not  contravene 
the  commerce  clause,  although  such  stream  may  be  navigable  between  ports  of 
the  same  state.  ^^ 

jjj.  Grants  of  Shores  and  Lands  under  Waters. — It  is  the  settled  law  of  this- 
country  that  the  ownership  of  and  dominion  and  sovereignty  over  lands  covered 
by  tide  waters,  within  the  limits  of  the  several  states,  belong  to  the  respective 
states  within  which  they  are  found,  with  the  consequent  right  to  use  or  dispose 
of  any  portion  thereof,  when  that  can  be  done  without  substantial  impairment 
of  the  interest  of  the  public  in  the  waters,  and  subject  always  to  the  paramount 
right  of  congress  to  control  their  navigation  so  far  as  may  be  necessary  for  the 
regulation  of  commerce  with  foreign  nations  and  among  the  states.  ^^  The  same 
doctrine  is  in  this  country  held  to  be  applicable  to  lands  covered  by  fresh  water 
in  the  Great  Lakes  over  which  is  conducted  an  extended  commerce  with  dif- 
ferent states  and   foreign  nations." 

(20)  Oleomargarine — (a)  Totally  Prohibiting  Introduction  and  Sale. — A 
lawful  article  of  commerce  cannot  be  wholly  excluded  from  importation  into 
a  state  from  another  state  where  it  was  manufactured  or  grown.  A  state  has 
power  to  regulate  the  introduction  of  any  article,  including  a  food  product,  so 
as  to  insure  purity  of  the  article  imported,  but  such  police  power  does  not  in- 
clude the  total  exclusion  even  of  an  article  of  food.i^  Oleomargaruie^°  being  a 
lawful  and  proper  subject  of  commerce  among  the  states  and  with  foreign  na- 
tions,^"^   and  having  been  recognized  by  congress  as  such,^!   a  ^state  statute  ab- 


sylvania,  114  U.  S.  196,  211,  29  L.  Efl.   158. 

15.  Stream  navigable  between  ports  of 
same  state. — Veazie  v.  Moor,  14  How.  568, 
14  L.  Ed.  545. 

16.  Grants  of  shares  and  lands  under 
waters. — Pollard  v.  Hagan,  3  How.  212, 
n  L.  Ed.  565;  Weber  v.  Board  of  Harbor 
Comm'rs,  18  Wall.  57,  21  L.  Ed.  798;  Illi- 
nois Cent.  R.  Co.  V.  Illinois,  146  U.  S.  387, 
435,  36  L-  Ed.  1018;  Scranton  v.  Wheeler, 
179  U.  S.  141,  153,  45  L.  Ed.  126;  Smith  v. 
Maryland,  18  How.  71,  74,  15  L.  Ed.  269; 
Martin  v.  Waddell,  16  Pet.  367,  10  L.  Ed. 
997;  Russell  v.  Jersey  Co.,  15  How.  426, 
14  L.  Ed.  757,  where  it  is  said  that  this 
soil  is  held  by  the  state,  not  only  subject 
to,  but  in  some  sense  in  trust  for,  the  en- 
joyment   of   certain   public    rights. 

All  navigable  waters  are  under  the  con- 
trol of  the  United  States  for  the  purpose 
of  regulating  and  improving  navigation, 
and  although  the  title  to  the  shore  an(l 
submerged  soil  is  in  the  various  states 
and  individual  owners  under  them,  it  is 
always  subject  to  the  servitude  in  respect 
of  navigation  created  in  favor  of  the  fed- 
eral government  bv  the  constitution.  Gib- 
son V.  United  States,  166  U.  S.  269,  41  L. 
Ed.  996;  Scranton  v.  Wheeler.  179  U.  S. 
141,  156,  45  L.  Ed.  126,  citing  South  Caro- 
.lina  V.  Georgia,  93  U.  S-  4,  23  L.  Ed.  782; 
Shively  v.  Bowlby,  152  U.  S.  1,  38  L.  Ed. 
331;  Eldridge  v.  Trezevant,  160  U.  S.  452, 
40  L.  Ed.  490.  See,  generally,  the  titles 
NAVIGABLE  WATERS;  PUBLIC 
LANDS. 

17.  Lands  covered  by  fresh  water. — 
Illinois  Cent.  R.  Co.  v.  Illinois,  146  U.  S. 
387,  435.  36  L-  Ed.  1018. 

18.  Lawful  article  of  commerce  cannot 
be     wholly     excluded. — Schollenberger     v. 


Pennsylvania,  171  U.  S.  1,  12,  43  L.  Ed. 
49,  57.  See  ante,  "Exclusion  of  Imports,"" 
II,  A,  2,  d,  (8),  (a). 

19.  Nature  and  properties  of  oleomarga- 
rine.— As  to  the  properties  and  component 
parts  of  oleomargarine,  see  Schollenberger 
V.  Pennsylvania,  171  U.  S.  1,  9,  10,  11,  43 
L.  Ed.  49. 

Not  a  newly-discovered  food  product. — 
"Oleomargarine  has  ceased  to  be  *  *  * 
a  newly-discovered  food  product.  An  ar- 
ticle that  has  been  openly  manufactured 
for  nearly  a  quarter  of  a  century,  where 
the  ingredients  of  the  pure  article  are  per- 
fectly well  known  and  have  been  known 
for  a  number  of  years,  and  where  the 
general  process  of  manufacture  has  been 
known  for  an  equal  period,  cannot  truth- 
fully be  said  to  be  a  newly-discovered 
product  within  the  proper  meaning  of  the 
term  as  here  used."  Schollenberger  v. 
Pennsylvania,  171  U.  S.  1,  14,  43  L.  Ed. 
49,  57. 

20.  Lawful  article  of  commerce. — Schol- 
lenberger V.  Pennsylvania,  171  U.  S.  1, 
43  L.  Ed.  49;  Callins  v.  New  Hampshire, 
171  U.  S.  30,  43  L.  Ed.  60.  See.  also, 
Austin  V.  Tennessee,  179  U.  S.  343,  344, 
45  L-  Ed.  224._ 

21.  Recognized  by  congress  as  lawful 
subject  of  commerce. — ^Congress  has  af- 
firmatively pronounced  oleomargarine  to 
be  a  proper  subject  of  commerce.  Con- 
gress, in  1836,  passed  "An  act  defining  but- 
ter, also  imposing  a  tax  upon  and  regu- 
lating the  manufacture,  sale,  importation 
and  exportation  of  oleomargarine."  The 
act  shows  that  congress  at  the  time  of  its 
passage  in  1886  recognized  oleomargarine 
as  a  proper  subject  of  taxation  and  as  one 
which    was    Vhe    subject   of    traffic    and    of 
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solutely  prohibiting  its  introduction  into  the  state  from  another  state,22  and  its 
sale  therein  in  the  original  package, ^^  whether  to  wholesale  dealers  in  the  ar- 
ticles or  to  consumers, ^^  is  void  as  an  interference  with  interstate  commerce. 

(b)  Prohibiting  Sale  of  Adulterated  Article. — While  a  state,  in  the  execution 
of  its  police  powers,  has  the  right  to  enact  such  legislation,  as  it  may  deem 
proper,  even  in  regard  to  interstate  commerce,  to  the  extent  that  it  may  be 
fairly  necessary  to  prevent  the  introduction  or  sale  of  adulterated  oleomargarine 
within  the  limits  of  the  state,  in  carrying  out  its  purpose  it  cannot  absolutely 


exportation  to  foreign  countries  and  of 
importation  from  such  countries.  Its 
manufacture  was  recognized  as  a  lawtul 
persuit,  and  taxation  was  levied  upon  the 
manufacture  of  the  article,  upon  the 
wholesale  and  retail  dealers  therein,  and 
also  upon  the  article  itself.  Schollen- 
berger  v.  Pennsylvania,  171  U.  S.  1,  8,  9, 
43   L.   Ed.  49,  57. 

22.  Totally  prohibiting  introduction. — 
Schollenberger  v-  Pennsylvania,  171  U.  S. 
1,  43  L.  Ed.  49.  See,  also,  Austin  v. 
Tennessee,  179  U.  S.  343,  344,  45  L.  Ed. 
224. 

Totally  prohibiting  introduction  and 
sale. — The  statute  of  Pennsylvania  passed 
on  the  21st  of  May,  1885,  providing:  "That 
no  person,  firm  or  corporate  body  shall 
manufacture  out  of  any  oleaginous  sub- 
stance or  any  compound  of  the  same, 
other  than  that  produced  from  unadul- 
terated milk  or  of  cream  from  the  same, 
any  article  designed  to  take  the  place  of 
butter  or  cheese  produced  from  pure  un- 
adulterated milk,  or  cream  from  the  same, 
or  of  any  imitation  or  adulterated  butter 
or  cheese,  nor  shall  sell  or  ofifer  for  sale, 
or  have  in  his,  her  or  their  possession 
with  intent  to  sell  the  same  as  an  article 
of  food,"  is  invalid  as  an  interference  with 
interstate  commerce  to  the  extent  that  it 
prohibits  the  introduction  of  oleomarga- 
rine from  another  state  and  its  sale  in  the 
original  package  whether  to  consumers 
or  to  wholesale  dealers  in  the  article. 
Schollenberger  v.  Pennsylvania,  171  U.  S. 
1,  2,  43  L.  Ed.  49,  57,  followed  in  Collins 
V.  New  Hampshire,  171  U.  S.  30,  33,  43  L- 
Ed.  60,  61.  cited  in  Patapsco  Guano  Co. 
V.  North  Carolina  Board  of  Agriculture, 
171    U.    S.    345,    357,    43    L-    Ed.    191,    196. 

Although  the  statute  under  considera- 
tion was  held  valid  in  the  case  of  Powell 
V.  Pennsylvania,  127  U.  S.  678,  32  L.  Ed. 
253,  that  case  did  not  involve  rights  aris- 
ing under  the  commerce  clause  of  the 
federal  constitution.  The  article  was 
manufactured  and  sold  within  the  st?te, 
and  the  question  was  one  as  to  the  police 
power  of  the  state  acting  upon  a  subject 
always  within  its  jurisdiction.  It  was 
claimed  that  the  statute  was  a  violation 
of  the  fourteenth  amendment  of  the  fed- 
eral constitution,  and  the  court  held  that 
the  statute  did  not  violate  any  provision 
of  that  amendment.  That  case  did  not 
and  could  not  involve  the  rights  of  an 
importer  under  the  commerce  clause,  and 
the  opinion  in  that  case  is  not  in  any 
manner   inconsistent   with   the   decision    in 


the  present  case.  The  Powell  case  was, 
in  the  opinion  of  the  court,  governed  in 
its  important  aspect  by  that  of  Mugler  v. 
Kansas,  123  U.  S.  623,  31  L.  Ed.  205,  in 
which  it  was  said  that  it  did  not  involve 
any  question  arising  under  the  commerce 
clause  of  the  constitution.  The  case  last 
cited  was  followed  in  Kidd  v.  Pearson,, 
128  U.  S.  1,  32  L.  Ed.  346."  Schollen- 
berger V.  Pennsylvania,  171  U.  S.  1,  15, 
16,  43  L.  Ed.  49.  See,  also,  Capital  City 
Dairy  Co.  v.  Ohio,  183  U.  S.  238,  246,  46 
L.  Ed.  171. 

Nor  is  the  question  determined  ad- 
versely to  this  view  in  the  case  of  Plumley 
V.  Massachusetts,  155  U.  S.  461,  462,  39  L. 
Ed.  223.  The  statute  held  valid  in  that 
case  prevented  a  sale  of  oleomargarine 
in  imitation  of  yellow  butter  produced 
from  pure  unadulterated  milk  or  cream; 
the  statute  contained  a  proviso  that  noth- 
ing therein  should  be  "construed  to  pro- 
hibit the  manufacture  or  sale  of  oleomar- 
garine in  a  separate  and  distinct  form 
and  in  such  manner  as  will  advise  the 
consumer  of  its  real  character,  free  from 
coloration  or  ingredients  that  cause  it  to 
look  like  butter."  The  decision  in  that 
case  was  based  entirely  upon  the  theory 
of  the  right  of  a  state  to  prevent  deception 
and  fraud  in  the  sale  of  the  article,  and 
the  question  of  the  right  to  totally  pro- 
hibit the  introduction  from  another  state 
of  the  pure  article,  did  not  arise,  and,  of 
course,  was  not  passed  upon.  Schollen- 
berger V.  Pennsylvania,  171  U.  S.  1,  18, 
43  L.  Ed.  49. 

23.  State  cannot  prohibit  sale  in  original 
package. — Schollenberger  v.  Pennsylvania, 
171  U.  S.  1,  22,  43  L.  Ed.  49,  57.  See,  also, 
Austin  V.  Tennessee,  179  U.  S.  343,  344, 
45  L.  Ed.  224;  Cook  v.  Marshall  County, 
196   U.    S.    261,   270,   49    L.    Ed.    471. 

Generally,  as  to  what  constitutes  an 
original  package  within  the  protection  of 
the  Commerce  Clause,  see  ante,  "Original 
Packages,"   I,   A,   4,  b,    (2). 

24.  Immaterial  whether  sale  to  whole- 
sale dealers  or  consumer. — "We  are  not 
aware  of  any  such  distinction  as  is  at- 
tempted to  be  drawn  by  the  court  below 
in  these  cases  between  a  sale  at  wholesale 
to  individuals  engaged  in  the  wholesale 
trade  or  one  at  retail  to  the  consumer. 
How  small  may  be  an  original  package  it 
is  not  necessary  to  here  determine.  We 
do  say  that  a  sale  of  a  ten  pound  package 
of  oleomargarine,  manufactured,  packed, 
marked,  imported  and  sold  under  the  cir- 
cumstances set  forth  in  detail  in  the  spec- 
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prohibit  the  introduction  within  the  state  of  pure  oleomargarine,^^  and  the  fact 
that  oleomargarine  may  be  adulterated  does  not  aiTord  a  foundation  to  abso- 
lutely prohibit  its  introduction  into  the  state. ^^ 

(c)  Imposing  Prohibitory  Condition  upon  Right  to  Sell. — So,  also,  as  a  state 
•cannot  directly  prohibit  the  introduction  of  pure  oleomargarine  from  other 
states,  it  cannot  do  so  indirectly  by  imposing  a  condition  upon  the  right  to  sell 
it  which  amounts  to  a  practical  prohibition  of  its  introduction.  Therefore,  a 
slate  statute  prohibiting  the  sale  of  oleomargarine  as  a  substitute  for  butter, 
unless  it  is  of  a  pink  color,  is,  in  its  practical  operation,  prohibitory,  and  is 
therefore  invalid  as  an  interference  with  interstate  commerce,  in  so  far  as  it 
prohibits  the  introduction  of  oleomargarine  from  other  states,  except  upon  the 
condition  named  in  the  statute. ^^ 

(d)  Prohibiting  Sale  of  Article  Manufactured  zvithin  State. — As  a  state  has 
the  right  to  enact  laws  in  relation  to  the  administration  of  its  internal  affairs,  a 
state  statute  prohibiting  the  manufacture  and  sale  of  oleomargarine,  having  its 
-elTect  wholly  within  the  limits  of  the  state,  and  not  prohibiting  its  introduction 
from  other  states,  is  valid  as  a  police  regulation. ^s  A  state  statute  so  far  as  it 
relates  to  the  manufacture  and  sale  of  oleomargarine  within  the  state  by  a  cor- 
poration created  by  the  laws  of  such  state,  is  not  repugnant  to  the  commerce 
clause  of  the  constitution. ^^ 

(e)  Preventing  Fraud  and  Deception  in  Sale. — It  is  competent  for  a  state, 
in  the  exercise  of  its  police  powers,  to  protect  the  public  against  fraud  and  de- 
ception in  the  sale  of  food  products  within  its  limits. ^*^  Accordingly  a  state 
statute,  the  purpose  of  which  is  to  prevent  fraud  and  deception  in  the  sale 
of  oleomargarine,  prohibiting  the  sale  within  the  state  of  alP^  oleomar- 
;^arine  artificially  colored  in  imitation  of  pure  yellow  butter,  but  not  pro- 
hibiting its  manufacture  and  sale  in  a  separate  and  distinct  form,  and  in 
such    manner    as    will    advise   the    consumer    of    its    real    character,    is    not,    in 


ial  verdict,  was  a  valid  sale,  although  to 
a  person  who  was  himself  a  consumer." 
Schollenberger  v.  Pennsylvania,  171  U.  S. 
1,  24,  43  L.  Ed.  49,  57.  See,  also,  Austin  v. 
Tennessee,  179  U.  S.  343,  344,  45  L-  Ed. 
224. 

25.  Prohibiting  sale  of  adulterated  ar- 
ticle.— Schollenberger  v.  Pennsylvania,  171 
U.   S.   1,   14,  43    L.    Ed.   49,   57. 

26.  Possibility  of  adulteration  no  ground 
ior  absolute  prohibition. — Schollenberger 
V.  Pennsylvania,  171  U.  S.  1,  1"),  43  L.  Ed. 
49,  57. 

27.  Requiring  oleomargarine  to  be  col- 
ored pink. — Collins  z\  New  Hampshire,  171 
U.  S.  30,  43  L.  Ed.  60. 

28.  Prohibiting  manufacture  and  sale 
within  state. — The  statute  of  Pennsylvania 
of  May  21,  1885,  which  applies  to  oleo- 
margarine manufactured  and  sold  within 
the  state,  is  a  valid  exercise  of  the  police 
power  of  the  state  acting  upon  a  subject 
always  within  its  jurisdiction.  Powell  v. 
Pennsylvania,  127  U.  S.  678,  32  L-  Ed.  253, 
following  Mugler  z'.  Kansas,  123  U.  S. 
€23,  31  L-  Ed.  205,  distinguished  in  Schol- 
lenberger V.  Pennsylvania,  171  U.  S.  1,  15, 
16,  43  L.  Ed.  49,  57,  cited  with  approval 
in  Plumley  v.  Massachusetts,  155  U.  S. 
461,  467,  39  L.  Ed.  223.  See.  also,  Cap- 
ital City  Dairy  Co.  v.  Ohio,  183  U.  S.  238, 
^46,  46  L.  Ed.  171;  Austin  v.  Tennessee, 
179   U.    S.   343,   347,   45    L-    Ed.   224. 

29.  Capital  City  Dairy  Co.  z'.  Ohio,  183 
U.    S.    238,    245,    247,    46    L-    Ed.    171,    con- 


struing statutes  of  Ohio  of  1884,  1886, 
1890,  1894,  the  court  said:  "All  the  acts 
of  the  corporation  which  were  complained 
of  related  to  oleomargarine  manufactured 
by  it  in  the  state  of  Ohio,  in  violation  of 
the  laws  of  that  state,  and  therefore  oper- 
ated on  the  corporation  within  the  state 
and  affected  the  product  manufactured  by 
it  before  it  had  become  a  subject  of  inter- 
state commerce.  Kidd  v.  Pearson,  128  U. 
S  1,  32  L.  Ed.  346;  United  States  v. 
Knight  Co.,  156  U.  S.  1,  2,  39  L-  Ed.  325. 
It  results  that  the  plaintiff  in  error  is  not 
in  a  position  to  assail  the  validity  of  the 
statutes,  because  of  their  supposed  opera- 
tion upon  interstate  commerce,  and  we  are 
not  called  upon  to  express  an  opinion 
respecting  the  constitutionality  of  the  stat- 
utes  upon    this   assumption." 

30.  Preventing  deception  in  sale  of  food 
products. — Plumley  v.  Massachusetts,  155 
U.  S.  461,  472,  39  L-   Ed.  223. 

31.  Statute  not  discriminatory. — The  stat- 
ute of  Massachusetts  for  the  prevention 
of  fraud  and  deception  in  the  sale  of  oleo- 
margarine is  not  discriminatory.  In  Plum- 
ley V.  Massachusetts,  155  U.  S.  461,  468, 
471,  39  L.  Ed.  223,  in  answer  to  the  con- 
tention that  the  statute  was  invalid  under 
the  principles  announced  in  the  cases  of 
Railroad  Co.  v.  Husen,  95  U.  S.  465,  473,  24 
L.  Ed.  527,  Minnesota  v.  Barber,  136  U.  S. 
3]3,  322,  34  L-  Ed.  455;  Brimmer  v.  Reb- 
man,  138  U.  S.  78,  82,  34  L.  Ed.  862; 
Voight  V.  Wright,  141  U.   S.   62,  66,  35   L 
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its  application  to  sales  of  oleomargarine  brought  into  the  state  from 
other  states,  void  as  an  interference  with  interstate  commerce,32  even 
as  applied  to  sales  in  the  original  package.^^  While  a  state  in  the 
execution  of  its  police  powers  has  the  right  to  enact  such  legislation  as  it  may 
deem  proper,  even  in  regard  to  interstate  commerce,  for  the  purpose  of  pre- 
venting fraud  or  deception  in  the  sale  of  oleomargarine,  in  carrying  out  its  pur- 
pose, it  cannot  absolutely  prohibit  the  introduction  within  the  state  of  an  article 
of  commerce  like  pure  oleomargarine.^'* 

(f)  Effect  of  Congressional  Legislation  Relating  to  Oleomargarine. — The  act 
of  congress  relating  to  oleomargarine  was  not  intended  to  interfere  with  the  ex- 
ercise by  the  states  of  any  authority  they  could  rightfully  exercise  over  the  sale 
within  their  respective  limits  of  the  article  defined  as  oleomargarine.^^  Nor  is 
the  act  intended  as  a  regulation  of  commerce  among  the  states,  and  it  does  not 
interfere  with  the  exercise  of  authority  by  the  states  to  prevent  deception  and 
fraud  in  the  sales  of  oleomargarine  within  their  respective  limits.^*' 

(21)  Pilot  Regulations — (a)  Commerce  Includes  the  Subjects  of  Pilots  and 
Pilotage. — The  power  conferred  upon  congress  to  regulate  commerce  includes 
the  whole  subject  of  pilots  and  pilotage.-^''' 

(b)  Pozver  of  Congress  Not  Exclusive. — It  is  well  settled,  however,  that  the 
existence  of  this  power  in  congress  does  not  exclude   the  exercise  of  any  au- 


Ed.  638;  Walling  v.  Michigan,  116  U.  S. 
446,  459,  29  L-  Ed.  691,  the  court  said  that 
the  question  before  it  was  not  presented  in 
those  cases,  and  that  they  did  not  an- 
nounce any  principle  which  compelled  it 
to  adjudge  that  the  states  have  surren- 
dered to  the  general  government  the 
power  to  prevent  fraud  in  the  sales  of 
property.  The  court  referring  to  the 
above  cases  proceeded  as  follows:  "Each 
of  them  involved  the  question  whether  one 
state  could  burden  interstate  commerce 
by  means  of  discriminations  enforced  for 
the  benefit  of  its  own  products  and  indus- 
tries at  the  expense  of  the  products  and 
industries  of  other  states." 

32.  Preventing  sale  in  imitation  of  pure 
butter. — Plumley  v.  Massachusetts,  155  U. 
S.  461,  39  L.  Ed.  223,  reviewing  and  distin- 
guishing Leisy  %'.  Hardin,  135  U.  S.  100, 
124,  34  L,.  Ed.  128,  and  restraining  the  lan- 
guage in  that  case  to  the  question  actually 
presented  for  determination,  cited  on  this 
point  in  Patapsco  Guano  Co.  v.  North 
Carolina  Board  of  Agriculture,  171  U.  S. 
345,  357,  43  L.  Ed.  191,  196,  distinguished 
in  Schollenberger  v.  Pennsylvania,  171  U. 
S.  1,  18,  43  L.  Ed.  49.  See^  also,  {^cott  v. 
Donald,  165  U.  S-  58,  99,  41  L-  Ed.  632; 
Capital  City  Dairy  Co.  v.  Ohio,  183  U.  S. 
238,  246,  46  L-  Ed.  171;  Austin  v.  Tennes- 
see, 179  U.  S.  343,  347,  45  L.  Ed.  224. 

It  is  within  the  power  of  a  state  to  ex- 
clude from  its  markets  any  compound 
manufactured  in  another  state,  which  has 
been  artifically  colored  or  adulterated  so 
as  to  cause  it  to  look  like  an  article  of 
food  in  general  use,  and  the  sale  of  which 
may,  by  reason  of  such  coloration  or  adul- 
teration, cheat  the  general  public  into 
purchasing  that  which  they  may  not  in- 
tend to  buy.  Plumley  v.  Massachusetts, 
155  U.   S.   461,  478,  39   L-   Ed.  223. 

33.  Statute  applicable  to  sales  in  origi- 
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nal  package. — The  case  of  Leisy  v.  Har- 
din, 135  U.  S.  100,  34  L.  Ed.  128,  cannot 
be  relied  on  to  support  the  proposition 
that  oleomargarine,  being  a  recognized 
article  of  commerce,  may  be  introduced 
into  a  state  and  there  sold  in  original 
packages,  without  any  restriction  being 
imposed  by  the  state  upon  such  sale. 
Plumley  v.  Massachusetts,  155  U.  S.  461, 
473,  39  L.  Ed.  223. 

34.  Legislation  to  prevent  fraud  cannot 
totally  exclude. — Schollenberger  v.  Penn- 
sylvania, 171  U.  S.  1,  14.  43  L.   Ed.  49,  57. 

35.  Act  of  congress  does  not  interfere 
with  state  authority. — The  act  of  congress 
of  August  2,  1886,  ch.  840,  entitled  an  act 
defining  butter,  also  imposing  a  tax  upon 
and  regulating  the  manufacture,  sale,  im- 
portation and  exportation  of  oleomarga- 
rine," 24  Stat.  209,  Rev.  Stat.  Suppl.,  2nd 
Ed.,  505,  was  not  intended,  to  interfere 
with  the  exercise  by  the  states  of  any  au- 
thority they  could  rightfully  exercise  over 
the  sale  within  their  respective  limits  of 
the  article  defined  as  oleomargarine. 
Plumley  v.  Massachusetts,  155  U.  S.  461, 
''66,  39  L.  Ed.  223;  Schollenberger  V. 
Pennsylvania,  171  U.  S.  1,  19,  43  L.  Ed. 
49,    57. 

36.  Act  of  congress  not  a  regulation  of 
commerce. — Plumley  v.  Massachusetts, 
155  U.  S.  461,  466,  39  L-  Ed.  223;  Schollen- 
berger V.  Pennsylvania,  171  U.  S.  1,  18,  43 
L.  Ed.  49,  57. 

The  statute  of  Massachusetts  to  pre- 
vent fraud  and  deception,  prohibiting  the 
sale  in  that  state  of  oleomargarine  in  im- 
itation of  yellow  butter  is  not  afifected  by 
the  act  of  congress  or  by  any  regulations 
that  have  been  established  in  execution  of 
its  provisions.  Plumley  v.  Massachusetts, 
155  U.   S.  461,  466,  467,  39  L.   Ed.  223. 

37.  Commerce  includes  the  subjects  of 
pilots    and    pilotage. — See    ante,    "Pilots," 
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thority  by  the  states  to  regulate  pilots.  On  the  contrary,  the  authority  of  the 
states  to  regulate  the  whole  subject,  in  the  absence  of  legislation  on  the  part  of 
congress,  has  been  recognized  from  the  earliest  period  of  the  government.  It 
comes  within  the  category  of  those  matters  which  do  not  in  all  of  tlieir  aspects- 
require  one  uniform  rule  or  regulation  throughout  the  United  States,  and  con- 
cerning which  the  states  may  enact  such  laws  and  regulations  as  local  condi- 
tions may  require,  and  which  laws  will  be  valid  and  enforcible  until  superseded 
by  irreconcilable  legislation  upon  the  part  of  congress.-^ ^ 

(c)  State  Pilot  Lazes  Valid  Notzvithstanding  They  Are  Regulations  of  Com- 
merce.— Pilot  laws  are  regulations  of  commerce;  but  if  a  state  enact  them  in 
good  faith,  and  not  covertly  for  another  purpose,  they  are  not  in  conflict  with 
the  power  "to  regulate  commerce,"  committed  to  congress  by  the  constitution,, 
since  it  is  a  case  in  which  the  jurisdiction  is  concurrent,  subject  to  the  qualifi- 
cation that,  in  case  of  conflict,  the  state  law  must  yield  to  the  regulations  pre- 
scribed by  congress.^^ 

(d)  State  Lazvs  Adopted  by  Congress. — Conceding  that  the  pilot  laws  of  the 
several  states  are  regulations  of  commerce,  Mr.  Justice  Story  said:  "They  have 
been  adopted  by  congress,  and  without  question  are  controllable  by  it."^o  Chief 
Justice  Marshall  said:  "When  the  government  of  the  Union  was  brought  into 
existence,  it  found  a  system  for  the  regulation  of  pilots  in  force  in  every  state. 
The  act  which  has  been  mentioned  adopts  this  system,  and  gives  it  the  same  va- 
lidity as  if  its  provisions  had  been  specially  made  by  congress. "-^^     The  long- 


II,  A,  1,  b,  (3),  tt,  (cc),  aaa.  See,  also, 
ante,  "Definition  and  Nature,"  I,  A,  1;  "In 
General,"  II,  A,  1,  b,  (1);  "In  General,"  II, 
A,  1,  b,  (3),  (a). 

38.  Power  of  congress  not  exclusive. — 
Cooley  2'.  Board  of  Wardens,  12  How.  299, 
13  L.  Ed.  996;  Van  Allen  v.  The  Assess- 
ors, 3  Wall.  573,  585,  18  L.  Ed.  229;  Gil- 
man  V.  Philadelphia,  3  Walk  713,  727,  18 
L.  Ed.  96;  Steamship  Co.  v.  Portwardens, 
6  Wall.  31,  18  L.  Ed.  749;  Crandall  v. 
Nevada,  6  Wall.  35,  18  L.  Ed.  745;  Ex 
parte  McNiel,  13  Wall.  236,  20  L.  Ed.  624; 
Ex  parte  Siebold,  100  U.  S.  371,  385,  25  L. 
Ed.  717;  Wilson  v.  McNamee,  102  U.  S. 
572,  26  L.  Ed.  234;  County  of  Mobile  v. 
Kimball,  102  U.  S.  691,  697,  26  L.  Ed.  238; 
Transportation  Co.  v.  Parkersburg,  107  U. 
S.  691,  702,  27  L.  Ed.  584;  Hennington  v. 
Georgia,  163  U.  S.  299,  311,  41  L.  Ed.  166; 
Huus  V.  New  York,  etc..  Steamship  Co., 
182  U.  S.  392,  45  L.  Ed.  1146;  Olsen  v. 
Smith,  195  U.  S.  332,  338,  341,  49  L.  Ed. 
224.  See  ante,  "Particular  Matters  Over 
Which  State  Authority  May  Be  Exerted," 
II,  A,  2,  c,  (3),   (b). 

To  quote  the  words  of  Mr.  Justice  Cur- 
tis in  Cooley  v.  Board  of  Wardens,  12 
How.  299,  319,  13  L.  Ed.  996;  "Whatever 
subjects  of  this  power  are  in  their  nature 
national,  or  admit  only  of  one  uniform 
system,  or  plan  of  regulation,  may  justly 
be  said  to  be  of  such  a  nature  as  to  re- 
quire exclusive  legislation  by  congress. 
That  this  cannot  be  affirmed  of  laws  for 
the  regulation  of  pilots  and  pilotage  is 
plain.  The  act  of  1789  contains  a  clear 
and  authoritative  declaration  by  the  first 
congress,  that  the  nature  of  this  subject 
is  such,  that  until  congress  should  find  it 
necessary  to  exert  its  power,  it  should  be 
left  to  the  legislation  of  the  states;  that  it 
is  local  and  not  national;   that  it  is   likely  to 


be  best  provided  for,  not  by  one  system 
or  plan  of  regulations,  but  by  as  man^'  as 
the  legislative  discretion  of  the  several 
states  should  deem  applicable  to  the  local 
pecularities  of  the  ports  within  their  lim- 
its." Transportation  Co.  v.  Parkersburg,. 
107  U.  S.  691,  702,  27  L.  Ed.  584. 

There  can  be  no  doubt  of  the  power  of 
congress  to  impose  any  regulations  it 
sees  fit  upon  pilots,  and  to  subject  them 
to  such  penalties  for  breach  of  duty  as  it 
may  deem  expedient.  The  states  continue 
in  the  exercise  of  the  power  to  regulate 
pilotage  subject  to  the  paramount  right  of 
the  national  government.  Ex  parte  Sie- 
bold, 100  U.   S.   371,  385,  25  L.   Ed.   717. 

39.  State  pilot  laws  are  regulations  of 
commerce. — Cooley  v.  Board  of  Wardens, 
12  How.  299,  13  L.  Ed.  996;  Gilman  v. 
Philadelphia,  3  Wall.  713,  727,  18  L.  Ed. 
96;  Ex  parte  McNiel,  13  Wall.  236.  238,  20 
L.  Ed.  624;  Ex  parte  Siebold,  100  U.  S. 
371,  385,  25  L.  Ed.  717;  Wilson  v.  Mc- 
Namee, 102  U.  S.  572,  574,  26  L.  Ed.  234; 
Olsen  V.  Smith,  195  U.  S.  332,  341,  49  L. 
Ed.  224.  See,  also,  Crandall  v.  Nevada,  6' 
Wall.  35,  18  L.  Ed.  745. 

Where  duly  licensed  state  pilots  brought 
an  action  against  a  person  for  offering  his 
services,  without  authority  by  law,  "to 
pilot  sail  vessels  or  registered  steamers, 
bound  to  or  from  foreign  ports,"  it  was 
held  that,  while  state  laws  concerning 
pilotage  were  regulations  of  commerce, 
"they  fall  within  that  class  of  powers 
which  might  be  exercised  by  the  states  un- 
til congress  had  seen  fit  to  act  upon  the 
subject."  Olsen  v.  Smith,  195  U.  S.  332, 
338.  341,  49  L-  Ed.  224. 

40.  State    laws    adopted   by    congress. — 
2  Storv,  Const.,  §  1071. 

41.  Same. — Gibbons  v.  Ogden,  9  Wheat. 
1,    207,   6    L.    Ed.    23. 
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continued  silence  of  congress,  with  its  plenary  power,  in  the  presence  of  such 
legislation  by  the  states  concerned,  is  itself  an  implied  ratihcation  and  adoption, 
and  is  equivalent  in  its  consequences  to  an  express  declaration  to  that  ellect.'*^ 
The  several  acts  of  congress  bearing  on  the  subject  are  fully  referred  to  in  Ex 
parte  McNeil.^^  In  that,  and  in  the  earlier  and  more  elaborate  case  of  Cooley 
V.  Board  of  Wardens  of  Port  of  Philadelphia,-'-*  this  subject,  in  all  its  aspects, 
was  so  fully  considered  that  further  remarks  are  unnecessary.'*^ 

(e)  Particular  Regulations — aa.  Lazvs  Prescribing  Qualifications  of  Pilots, 
Requiring  License,  etc. — Pilots  and  pilotage  regulations  coming  under  the  con- 
trol of  the  state,  it  is  competent  for  the  state  to  require  a  license  fee  of  persons 
desiring  to  perform  service  as  pilots  and  to  confer  upon  agents  of  the  state 
power  to  select  persons  qualified  to  discharge  such  duties.'*^ 

bb.  Half  Pilotage. — Pilot  regulations  are  regulations  of  commerce.  A  pilot 
is  as  much  a  part  ef  the  commercial  marine  as  the  hull  of  the  ship  and  the 
iielm  by  which  it  is  guided.  Half-pilotage,  as  it  is  called,  is  a  necessary  and 
usual  part  of  every  system  of  such  provisions,  and  in  the  absence  of  conflicting 
legislation  upon  the  part  of  congress,  such  regul'ations  are  not  invalid  as  in- 
fringing upon  the  exclusive  powers  of  congress.-*^ 


42.  Same. — Atkins  v.  The  Distintegrat- 
ing  Co.,  18  Wall.  272,  21  L.  Ed.  841;  Wil- 
son V.  McNamee,  102  U.  S.  572,  574,  26  L. 
Ed.  234. 

43.  Same.— Ex  parte  McNiel,  13  Wall. 
236,  20  L.  Ed.  624. 

44.  Same. — Cooley  v.  Board  of  War- 
dens, 12  How.  299,  13  E.  Ed.  996. 

45.  Same.— Wilson  v.  McNamee,  102  U. 
S.  572,  574,  26  E-  Ed.  234.  See,  also,  Ex 
parte  Siebold,  100  U.  S.  371,  385,  25  L.  Ed. 
717. 

On  the  formation  of  the  Union  there 
were  laws  in  force  in  the  different  stales 
bordering  on  the  sea  for  the  regulation  of 
pilots  and  pilotage;  and  at  its  first  session, 
of  1789,  congress  passed  an  act  adopting 
the  existing  regulations  and  such  as  might 
be  provided  by  subsequent  legislation  of 
the  states.  The  act  reads  as  follows: 
"All  pilots  in  the  bays,  inlets,  rivers,  har- 
bors and  ports  of  the  United  States;  shall 
continue  to  be  regulated  in  conformity 
with  the  existing  laws  of  the  states  re- 
spectively wherein  such  pilots  may  be,  or 
with  such  laws  as  the  states  may  respec- 
tively hereafter  enact  for  the  purpose,  un- 
til further  legislative  provision  shall  be 
made  by  congress."  Steaniship  Co.  v. 
Joliffe,  2  Wall.  450,  17  L.  Ed.  805. 

By  Rev.  Stat.,  §  4235,  it  is  expressly  en- 
acted: "Until  further  provision  is  made 
by  congress,  all  pilots  in  the  bays,  inlets, 
rivers,  harbors,  and  ports  of  the  United 
States  shall  continue  to  be  regulated  in 
conformity  with  the  existing  laws  of  the 
states  respectively  wherein  such  pilots 
inay  be,  or  with  such  laws  as  the  states 
inay  respectively  enact  for  the  purpose." 
See,  also,  Spraigue  v.  Thompson,  118  U. 
S.  90,  30  L.  Ed.  115. 

The  statutes  of  the  several  states  regu- 
lating the  subject  of  pilotage  are,  in  view 
of  the  numerous  acts  of  congress  recog-« 
nized  and  adopting  them,  to  be  regarded 
as  constitutionally  made,  until  congress 
by    its    own    acts    supersedes    them.      Ex 


parte  McNiel,  13  Wall.  236,  20  L.  Ed.  624, 
affirming  Cooley  v.  Board  of  Wardens,  12 
How.  299,  312,  13  L-  Ed.  996. 

There  are  cases  in  which,  either  by  ex- 
press provision  or  by  omission  to  exercise 
its  own  powers,  congress  has  left  to  the 
regulation  of  states,  matters  clearly 
within  its  commercial  powers.  Of  this 
description  were  the  state  pilot  laws  rec- 
ognized as  valid  by  the  acts  of  congress 
of  1789  and  1831.  1  Stat,  at  L.  54,  5  Stat, 
at  L.  153.  Steamship  Co.  v.  Portwardens, 
6  Wall.  31,  IS  L.  Ed.  749. 

46.  Laws  prescribing  qualifications  and 
requiring  license. — Olsen  v.  Smith,  195  U. 
S.  332,  344,  345,  49  L.  Ed.  224. 

47.  Half  pilotage. — Cooley  v.  Board  of 
Wardens,  12  How.  299,  13  L.  Ed.  996; 
Steamship  Co.  v.  Joliffe,  2  Wall.  450,  17  L. 
Ed.  805;  Ex  parte  McNiel,  13  Wall.  236, 
238,  20  L.  Ed.  624;  Wilson  v.  McNamee, 
102  U.  S.  572,  26  L.  Ed.- 234;  Spraigue  v. 
Thompson,  118  U.  S.  90,  93,  30  L.  Ed.  115. 

Under  §  4237,  Rev.  Stat.,  regulations 
and  provisions,  making  a  discrimination 
in  the  rate  of  pilotage  between  vessels 
sailing  between  ports  of  one  state  and 
vessels  sailing  between  ports  of  different 
states,  were  forbidden;  also  §  4444  ex- 
empted coastwise  steam  vessels  from  the 
operation  of  state  pilotage  laws.  Held, 
the  effect  of  these  statutes  was  not  to  in- 
terfere with  or  abrogate  the  state  laws 
regulating  pilotage,  but  to  withdraw 
coastwise  steam  vessels  from  state  pilnt- 
age  charges.  Olsen  v.  Smith,  195  U.  S. 
332,  341,  343,  49  L.  Ed.  224. 

The  Pennsylvania  act. — A  law  of  the 
state  of  Pennsylvania,  that  a  vessel  which 
neglects  or  refuses  to  take  a  pilot  shall 
forfeit  and  pay  to  the  master  warden  of 
the  pilots,  for  the  use  of  the  Society  for 
the  Relief  of  Distressed  and  Decayed  Pi- 
lots, their  widows  and  children,  one-half 
the  regular  amount  of  pilotage,  is  an  ap- 
propriate part  of  a  general  system  of  reg- 
ulations   on    the    subject    of   pilotage,    and 
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Discriminations. — The  fair  objects  of  the  law  imposing  half-pilotage  when 
a  pilot  is  not  received,  may  be  secured,  and  at  the  same  time  some  classes  of 
vessels  exempted  from  such  charge.  The  purpose  of  such  a  law  being  to  cause 
masters  of  such  vessels  as  generally  need  a  pilot  to  employ  one,  and  to  secure 
to  the  pilots  a  fair  remuneration  for  cruising  in  search  of  vessels,  or  waiting  for 
employment  in  port,  there  is  an  obvious  propriety  in  framing  such  law  with 
reference  to  the  number,  size,  and  nature  of  employment  of  the  vessels  fre- 
quenting the  port;  and  it  will  be  found  by  an  examination  of  the  different  sys- 
tems of  these  regulations  which  have  from  time  to  time  been  made  in  this  and 
other  countries,  that  the  legislative  discretion  has  been  constantly  exercised  in 
making  discriminations  founded  on  differences  both  in  the  character  of  trade 
and  the  tonnage  of  vessels  engaged  therein.^s  It  hardly  needs  to  be  stated, 
however,  that  discriminations  opposed  to  the  constitution  or  laws  of  the  United 
States  cannot  be  upheld.^^ 

(f)  Pilotage  at  Ports  Situated  upon  Boundary  of  Tzvo  States. — By  the  act 
of  March  2,  1837  (5  Stat,  at  L.  153),  it  is  made  "lawful  for  the  master  or  any 
commander  of  a  vessel,  coiiiing  in  or  going  out  of  any  port,  situate  upon  the 
waters  of  and  the  boundary  between  two  states,  to  employ  a  pilot  licensed  by 


cannot  be  considered  as  a  covert  attempt 
to  legislate  upon  another  subject,  _  under 
the  appearance  of  legislating  on  this  one. 
Cooley  V.  Board  of  Wardens,  12  How.  299, 
13  L.  Ed.  996. 

The  New  York  law.— The  pilot  laws  of 
the  state  of  New  York  are  not  in  conflict 
with  the  constitution  of  the  United  States. 
Ex  parte  McNiel,  13  Wall.  236,  20  L.  Ed. 
624,  and  Cooley  v.  Board  of  Wardens,  12 
How.  299,  13  L.  Ed.  996,  cited  and  reaf- 
firmed. The  pilot  may  recover  pilotage, 
although  his  services  were  tendered  to, 
and  refused  by,  the  master  of  the  vessel, 
when  she  was  without  the  jurisdiction  of 
the  state.  Wilson  v.  McNamee,  102  U.  S. 
572,  26  L.  Ed.  234. 

The  California  law. — The  California  act 
of  May  20,  1861,  providing,  among  other 
things  that  when  a  vessel  is  spoken  by  a 
pilot  and  his  services  are  declined,  he 
shall  be  entitled  to  one-half  pilotage  fees, 
except  when  the  vessel  is  in  tow  of  a 
steam  tug  outward  bound,  etc.,  is  not  in 
conflict  with  the  3d  clause  of  the  8th  sec- 
tion of  1st  article  of  the  federal  consti- 
tution declaring  that  congress  shall  have 
power  to  regulate  commerce  with  foreign 
nations,  and  among  the  several  states,  and 
with  the  Indian  tribes,  nor  is  it  in  con- 
flict with  the  act  of  congress  of  August 
30,  1852.  Steamship  Co.  v.  Jolifife,  2  Wall. 
450,   17   L.   Ed.   S05. 

The  Georgia  law. — Claims  against  coast- 
wise, sea-going  vessels,  propelled  in 
whole  or  in  part  by  steam,  for  pilotage, 
under  §  1512  of  the  Georgia  Code,  are  de- 
feated by  certain  sections  of  the  Revised 
Statutes  of  the  United  States.  Spraigue 
V.  Thompson,  118  U.  S.  90,  95,  30  L.  Ed. 
115. 

48.  Same;  discriminations — Cooley  v. 
Board  of  Wardens,  12  How.  299,  313,  13 
L.  Ed.  996.  See,  also,  Turner  v.  Mary- 
land, 107  U.  S.  38,  57,  27  L.  Ed.  370. 

In  Cooley  v.  Board  of  Wardens,  12 
How.  299,  13  L.  Ed.  996,  a  law  of  Penn- 
sylvania provided  that  a  vessel  not  taking 


a  pilot  should  pay  half  pilotage,  but  that 
this  should  not  apply  to  American  vessels 
engaged  in  the  Pennsylvania  coal  trade 
It  was  held  that  the  general  regulation  a? 
to  half  pilotage  was  proper,  and  that  the 
exemption  was  a  fair  exercise  of  legisla- 
tive discretion  acting  upon  the  subject  of 
the  regulation  of  the  pilotage  of  the  Port 
of  Philadelphia.  See,  also,  Turner  v. 
Maryland,  107  U.  S.  38,  27  L.  Ed.  370,  377. 

By  the  act  of  1789  and  §  4235,  Rev.  Stat., 
congress  has  permitted  the  several  states 
to  adopt  pilotage  regulations.  Held,  that 
congress  has  power  to  authorize  such  reg- 
ulations by  the  states  and  the  state  of 
Virginia  had  the  power  to  make  an  indis- 
criminating  regulation  as  to  pilotage  for 
ships  bound  in  and  out  through  the  capes 
without  making  a  like  regulation  appli- 
cable to  all  the  internal  waters  within  the 
state,  although  the  internal  waters  of  Vir- 
ginia were  more  tortuous  than  the  naviga- 
tion in  and  out  of  the  capes.  Thompson 
V.  Darden,  198  U.  S.  310,  315,  316,  49  L. 
Ed.  1064. 

49.  Discrimination  opposed  to  federal 
constitution  or  laws. — Spraigue  v.  Thomp- 
son, 118  U.  S.  90,  30  L.  Ed.  115;  Cooley  v. 
Board  of  Wardens.  12  How.  299,  13  L.  Ed. 
996;  Olsen  v.  Smith,  195  U.  S.  332,  341, 
343,  49  L.  Ed.  224;  Thompson  v.  Darden, 
198  U.   S.  310,  315,  316,  49  L.  Ed.  1064. 

A  treaty  between  the  United  States  and 
Great  Britain  provided  that  no  higher  or 
other  duties  or  charges  shall  be  imposed 
on  British  vessels  than  vessels  of  the 
United  States.  Held,  the  provisions  in 
such  treaty  were  not  violated  where  a 
state  pilotage  law  subjected  all  vessels, 
domestic  or  foreign,  engaged  in  foreign 
trade,  to  pilotage  regulations,  although 
the  law  exempted  coastwise  steam  vessels 
of  the  United  States.  Olsen  v.  Smith,  195 
U.  S.  332,  344.  49  L.   Ed.  224. 

Section  1512  of  the  Code  of  Georgia, 
provides  as  follows:  "Any  person,  mas- 
ter, or  commander  of  a  ship  or  vessel 
bearing   toward   any   of   the   ports   or   har- 
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the  laws  of  either  of  the  states,"  any  law,  usage  or  custom  to  the  contrary  not- 
withstanding.^*^ 

(g)  Construction  of  State  Pilotage  Laiv  Determined  by  State  Court. — For 
the  purpose  of  testing  the  validity  of  state  pilotage  regulations,  in  their  federal 
aspect,  the  United  States  supreme  court  accepts  the  interpretation  given  to  such 
statute  by  the  state   courts,  and  tests  their  validity  accordingly.^! 

(h)  Remedy  for  Unzi'ise  or  Unreasonable  Regulations. — The  courts  are  not 
vested  with  authority  to  avoid  the  pilotage  regulations  adopted  by  the  states, 
which  do  not  discriminate  as  to  commerce  to  which  they  apply,  simply  because 
it  is  deemed  they  are  unwise  or  unjust.  An  objection  based  on  the  assumed  in- 
justice of  a  pilotage  regulation  does  not  involve  the  power  to  make  the  regula- 
tion. Objections  of  this  character,  therefore,  if  they  be  meritorious,  merely 
concern  the  power  of  congress  to  exercise  the  ultimate  authority  vested  in  it  on 
the  subject  of  pilotage. -^^ 

(22)  Quarantine  Lazvs — (a)  Power  to  Enact. — The  power  to  establish  quar- 
antine laws  rests  with  the  states,  and  has  not  been  surrendered  to  the  general 
government.  Such  power  was  not  surrendered  by  the  clause  of  the  federal  con- 
stitution giving  congress  power  to  regulate  commerce  with  foreign  nations  and 
among  the  several  states.^^     ]^^or  are  the  states  prohibited  from  enacting  quar- 


bors  of  this  state,  except  coasters  in  this 
state,  and  between  the  ports  of  this  state 
and  those  of  South  Carolina,  and  between 
the  ports  of  this  state  and  those  of  Flor- 
ida, who  refuses  to  receive  a  pilot  on 
board,  shall  be  liable,  on  his  arrival  in 
such  port  in  this  state,  to  pay  the  first 
pilot  who  may  have  offered  his  services 
outside  the  bar,  and  exhibited  his  license 
as  a  pilot,  if  demanded  by  the  master,  the 
full  rates  of  pilotage  established  by  law 
for  such  vessel."  This  provision  of  the 
Georgia  Code  is  invalid,  on  the  ground 
that  it  is  inconsistent  with  the  laws  of  the 
United  States  regulating  the  same  subject. 
Section  4235,  Rev.  Stat.,  enacts,  that:  "Un- 
til further  provision  is  made  by  congress, 
all  points  in  the  bays,  inlets,  rivers,  har- 
bors, and  ports  of  the  United  States  shall 
continue  to  be  regulated  in  conformity 
with  the  existing  laws  of  the  states  re- 
spectively wherein  such  pilots  may  be,  or 
with  such  laws  as  the  states  may  respec- 
tively enact  for  the  purpose."  But  it  is 
also  enacted  by  §  4237  Rev.  Stat.,  that: 
"No  regulations  or  provisions  shall  be 
adopted  by  any  state  which  shall  make 
any  discrimination  in  the  rate  of  pilotage 
or  half  pilotage  between  vessels  sailing 
between  the  ports  of  one  state  and  vessels 
sailing  between  the  ports  of  different 
states,  or  any  discrimination  against  ves- 
sels propelled  in  whole  or  in  part  by 
steam,  or  against  national  vessels  of  the 
United  States;  and  all  existing  regula- 
tions or  provisions  making  any  such  dis- 
crimination are  annulled  and  abrogated." 
The  section  of  the  Georgia  Code,  above 
quoted,  does  contain  such  discriminations 
as  are  prohibited  by  §  4237,  Rev.  Stat.  It 
excepts  from  its  operation  "coasters  in 
this  state,"  and  "between  the  ports  of  this 
state  and  those  of  South  Carolina,"  and 
"between  the  ports  of  this  state  and  those 
of  Florida,"  and  as  the  provisions  of  §  1.512 
of  the   Code  of   Georgia   cannot   be   sepa- 


rated so  as  to  reject  the  unconstitutional 
exceptions  merely,  the  whole  section  must 
be  treated  as  annulled  and  abrogated  by 
§  4237  of  the  Revised  Statutes.  Spraigue 
V.  Thompson,  118  U.  S.  90,  93,  30  L.  Ed. 
115. 

50.  Pilotage  at  ports  situated  upon 
boundary  of  states. — Cooley  v.  Board  of 
Wardens,  12  How.  299,  316,  13  L.  Ed.  996; 
Steamship  Co.  v.  Joliffe,  2  Wall.  450,  17 
L.  Ed.  805. 

51.  Construction  of  state  pilotage  law. — 
Olsen  V.  Smith,  195  U.  S.  332,  338,  342,  49 
L.  Ed.  224. 

Duly  licensed  state  pilots  brought  an 
action  for  damages  against  a  person  of- 
fering his  services,  without  lawful  author- 
ity, to  pilot  vessels  or  steamers  to  or  from 
foreign  ports.  Held,  whether  illegal  pro- 
visions in  a  pilotage  statute  granting  dis- 
criminatory exemptions  to  vessels  of  that 
state  could  be  eliminated  without  destroy- 
ing the  other  provisions  of  the  state  laws 
regulating  pilotage,  was  a  state  and  not  a 
federal  question;  therefore,  for  the  pur- 
pose of  detennining  the  validity  of  the 
statutes  in  their  federal  aspect,  the  United 
States  supreme  court  accepted  the  inter- 
pretation given  to  the  statutes  by  the 
state  court  and  tested  their  validity  ac- 
cordingly. Olsen  V.  Smith,  195  U.  S.  332. 
338,  342,  49  L.  Ed.  224.  See  ante,  "Adop- 
tion of  Construction  of  State  Court,"  II, 
A,  2,  d,  (2),  (b).  See,  generally,  the  title 
COURTS,  vol.  4,  p.  861. 

52.  Thompson  v.  Darden,  198  U.  S.  310, 
316,  49  L.  Ed.  1064;  Olsen  v.  Smith,  195  U. 
S.  332,  49  L.  Ed.  224.  See,  also,  post, 
"Remedy  for  Unreasonable  Regulations," 
II.  A,  2,  d,  (28),  fd). 

53.  Power  of  the  states  to  enact  quar- 
antine laws. — Gibbons  v.  Ogden,  9  Wheat. 
1,  203,  6  L.  Ed.  23;  Gilman  v.  Philadelphia, 
3  Wall.  713,  730,  18  L.  Ed.  96;  Steamship 
Co.  V.  Portwardens,  6  Wall.  31,  18  L.  Ed. 
749;   Peete  v.  Morgan,   19  Wall.   581,   583, 
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antine  laws  by  that  provision  in  the  constitution,-^'*  which  declares  that  "no 
preference  shall  be  given  by  any  regulation  of  commerce  or  revenue  to  the  ports 
of  one  state  over  those  of  anoflier,"^^  qj-  their  powers  in  this  regard  affected  by 
the  acts  of  congress  with  respect  to  immigration^*^  and  quarantme,^"  or  by  the 
treaties  made  by  the  United  States  with  foreign  countries.^s  Congress  has  ex- 
pressly recognized  the  powers  of  the  states  in  this  regard.^^  The  source  of  this 
power  is  in  the  acknowledged  right  of  a  state  to  provide  for  the  health  of  its 
people,*^*'  and  though  a  statute  enacted  in  pursuance  of  it  may  in  some  degree 
affect  foreign  or  interstate  commerce  it  will  be  valid  until  displaced  or  contra- 
vened by  some  legislation  of  congress.^ ^  The  matter  is  one  in  \vhich  the  rules 
that  should  govern  it  may  in  many  respects  be  different  in  different  localities, 
and    for  that  reason  be  better   understood   and   more  wisely  established  by  the 


22  L.  Ed.  201;  Foster  v.  New  Orleans.  94 
U  S.  246,  248,  24  L.  Ed.  122;  Railroad  Co. 
V.  Husen,  95  U.  S.  465,  472,  24  L.  Ed.  527; 
Patterson  v.  Kentucky,  97  U.  S.  501,  505, 
24  L.  Ed.  1115;  Morgan's  Steamship  Co. 
V.  Louisiana  Board  of  Health,  118  U.  S. 
455,  30  L.  Ed.  237;  Bowman  v.  Chicago, 
etc.,  R.  Co.,  125  U.  S.  465,  490,  31  L.  Ed. 
700;  Gulf,  etc.,  R.  Co.  v.  Hefley,  158  U.  S. 
93,  104,  39  L.  Ed.  910;  Bennington  v. 
Georgia,  163  U.  S.  299,  314,  41  L.  Ed.  166; 
Missouri,  etc.,  R.  Co.  v.  Haber,  169  U.  S. 
613,  626,  42  L.  Ed.  878. 

54.  Constitution  of  the  United  States, 
Art.  1,  §  9,  cl.  6. 

55.  This  provision  is  a  restraint  upon  the 
power  of  congress  and  the  national  gov- 
ernment, and  not  upon  the  power  of  the 
states.  Morgan's  Steamship  Co.  v.  Louis- 
iana Board  of  Health,  118  U.  S.  455,  467, 
30  L.  Ed.  237.  See  ante,  "Preferences  to 
Ports  of  One  State,"  H,  A,  1,  b,   (1),   (i). 

56.  The  immigration  acts  of  March  3, 
1875,  of  August  3,  1882,  of  June  26,  1884, 
of  February  26,  1885,  of  March  23,  1887, 
and  of  March  3,  1891,  and  the  regulations 
to  enforce  the  same,  do  not  purport  to 
abrogate  the  quarantine  laws  of  the  sev- 
eral states.  The  safeguards  which  they 
create  and  the  regulations  which  they  im- 
pose on  the  introduction  of  immigrants 
are  ancillary,  and  subject  to  such  quaran- 
tine laws.  Compagnie  Francaise  v.  Louis- 
iana State  Board  of  Health,  186  U.  S. 
3«0.  397.  46  L.  Ed.  1209.  See  ante,  "Im- 
migration." n.  A,  1,  b,  (3),  (b),  jj;  "Ex- 
clusion of  Criminals,  Paupers,  Lunatics, 
etc.,"  n,  A,  2,  d,  (9);  "Immigration,"  II, 
A.  2,  d.    (14). 

57.  The  act  of  1893  (27  Stat.  449)  enti- 
tled "an  act  granting  additional  quaran- 
tine powers  and  imposing  additional  du- 
ties upon  the  marine  hospital  service," 
did  not  contemplate  the  overthrow  of  the 
existing  state  quarantine  systems  and  the 
abrogation  of  the  powers  on  the  subject 
of  health  and  quarantine  exercised  by  the 
states  from  the  beginning,  because  the 
enactment  of  state  laws  on  these  subjects 
would,  in  particular  instances,  aflfect  inter- 
state and  foreign  commerce.  Compagnie 
Francaise  v.  Louisiana  State  Board  of 
Health.  186  U.  S.  380,  397.  46  L.  Ed._1200. 

58.  Compasnie  Francaise  v.  Louisiana 
State  Board  of  Health,  186  U.  S.  380,  307, 


46  L.  Ed.  1209.  See,  generally,  the  title 
TRE.^TIES. 

59.  Power  expressly  recognized  by  con- 
gress.— New  York  City  v.  Miln,  11  Pet. 
102,  141,  9  L.  Ed.  648;  Morgan's  Steamship 
Co.  V.  Louisiana  Board  of  Health,  118  U. 
S.  455,  464,  30  L.  Ed.  237;  Louisiana  v. 
Texas,  176  U.  S.  1,  21,  44  L.  Ed.  347;  Com- 
pagnie Franchise  v.  Louisiana  State  Board 
of  Health,  186  U.  S.  380,  387,  46  L.  Ed. 
1209. 

The  act  of  1799,  the  main  features  of 
which  are  embodied  in  Title  LVIII  of  the 
Revised  Statutes,  clearly  recognjzes  the 
quarantine  laws  of  the  states,  and  requires 
of  the  officers  of  the  treasury  a  conform- 
ity to  their  provisions  in  dealing  with  ves- 
sels affected  by  the  quarantine  system. 
And  this  very  clearly  has  relation  to  laws 
created  after  the  passage  of  that  statute, 
as  well  as  to  those  then  in  existence;  and 
when  by  the  act  of  April  29,  1878,  20  Stat. 
37,  certain  powers  in  this  direction  were 
conferred  on  the  surgeon  general  of  the 
marine  hospital  service,  and  consuls  and 
revenue  officers  were  required  to  contrib- 
ute services  in  preventing  the  importation 
of  disease,  it  was  provided  that  "there 
shall  be  no  interference  in  any  manner 
with  any  quarantine  laws  or  regulations 
as  they  now  exist  or  may  hereafter  be 
adopted  under  state  laws,"  showing  very 
clearly  the  intention  of  congress  to  adopt 
these  laws,  or  to  recognize  the  power  of 
the  states  to  pass  them.  Morgan's  Steam- 
ship Co.  V.  Louisiana  Board  of  Health,  118 
U.  S.  455,  464,  30  L.  Ed.  237;  Compagnie 
Franchise  v.  Louisiana  State  'Board  of 
Health.  186  U.  S.  380.  388.  46  L.  Ed.  1209. 

60.  Source  of  power. — Peete  v.  Morgan, 
10  Wall.  581,  583,  22  L.  Ed.  201.  _ 

"The  prevention  of  disease  is  the  es- 
sence of  a  quarantine  law."  Smith  v.  St. 
Louis,  etc..  R.  Co.,  181  U.  S.  248,  255,  45 
L.    Ed.   847. 

61.  Quarantine  statutes  valid  though 
they  affect  interstate  commerce. — Mor- 
gan's Steamship  Co.  v.  Louisiana  Board  of 
FTealth,  118  U.  S.  455.  465,  30  L.  Ed.  237; 
New  York  City  v.  Miln,  11  Pet.  162.  9  L. 
Ed.  648;  Steamship  Co.  v.  Portwardens,  6 
"Wall.  31,  18  L.  Ed.  749;  Hennin^ton  v. 
Georgia,  163  U.  S-  299,  314,  41  L-  Ed.  166; 
Missouri,  etc.,  R.  Co.  v.  Harber,  169  U.  S. 
613,  626,  42  L.  Ed.  878;  Louisiana  v.  Texas, 
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local  authorities. ^2  g^j-  if  congress  should  undertake  to  provide  for  the  com- 
mercial cities  of  the  United  States  a  general  system  of  quarantine,  or  should 
confide  the  execution  of  the  details  of  such  a  system  to  a  national  board  of 
health,  or  to  local  boards,  all  state  laws  on  the  subject  would  be  abrogated,  at 
least  so  far  as  the  two  were  inconsistent. ''^ 

(b)  Scope  of  Pozirer. — Quarantine  laws  are  directed  not  only  to  the  actually 
diseased,  but  to  what  has  become  exposed  to  disease. *^'*  But  as  the  source  of  the 
power  to  enact  such  laws  is  in  the  acknowledged  right  of  a  state  to  provide  for 
the  health  of  its  people,*'^  a  state  cannot,  under  the  guise  of  cjuarantine  legisla- 
tion, interfere  with  foreign  or  interstate  commerce  with  a  purpose  in  view  other 
than  the  protection  of  health,  or  exclude  from  transportation  into  it  recognized 
articles  of  commerce,  regardless  of  whether  they  are  infected  with  or  have  been 
exposed  to  disease,  or  are  injurious  to  health. <56  But  a  state  quarantine  law, 
otherwise  valid,  is  not,  in  the  absence  of  congressional  legislation  upon  the 
subject,  invalid,  as  an  interference  with  interstate  commerce,  because  the  rules 
and  regulations  framed  and  put  in  force  thereunder  places  an  absolute  embargo 
on    all   interstate   commerce   between    the    state   enacting   the    statute   and   other 


176  U.  S.  1,  21,  44  L.  Ed.  347;  Compagnie 
Francaise  v.  Louisiana  State  Board  of 
Health,  186  U.  S.  380,  387,  46  L.   Ed.  1209. 

Although  the  power  to  establish  quar- 
antine laws  when  set  in  motion  may  in  a 
greater  or  less  degree  afifect  commerce, 
yet  the  laws  passed  in  its  exercise  are  not 
enacted  for  such  an  object.  They  are  en- 
acted for  the  sole  purpose  of  preserving 
the  public  health,  and  if  they  injuriously 
afifect  commerce,  congress,  under  the 
power  to  regulate  it,  may  control  them. 
Of  necessity,  they  operate  on  vessels  en- 
gaged in  commerce,  and  may  produce  de- 
lay or  inconvenience,  but  they  are  still 
lawful  when  not  opposed  to  any  constitu- 
tional provision,  or  any  act  of  congress  on 
the  subject.  Peete  v.  Morgan,  19  Wall. 
581,   583,  22   L.   Ed.  201. 

Louisiana  quarantine  laws. — The  sys- 
tem of  quarantine  laws  established  by  sta- 
tutes of  Louisiana  is  a  rightful  exercise 
of  the  police  power  for  the  protection  of 
health,  which  is  not  forbidden  by  the  con- 
stitution of  the  United  States.  While  some 
of  the  rules  of  that  system  may  amount 
to  regulations  of  commerce  with  foreign 
nations  or  among  the  states,  though  not 
so  designed,  they  belong  to  that  class 
-which  the  states  may  establish  until  con- 
gress acts  in  the  matter  by  covering  the 
same  ground  or  forbidding  state  laws. 
JMorgan's  Steamship  Co.  v.  Louisiana 
Board  of  Health,  118  U.  S.  455,  30  L.  Ed. 
23?. 

The  quarantine  law  of  Louisiana  em- 
powering the  state  board  of  health  to  ex- 
clude healthy  persons  from  a  locality  in- 
fected with  a  contagious  or  infectious 
disease,  and  making  this  power  applicable 
to  all  persons  seeking  to  enter  the  infected 
■place,  whether  they  come  from  without  or 
from  within  the  state,  is  not  repugnant  to 
the  commerece  clause  of  the  constitution, 
nor  in  conflict  with  the  acts  of  congress 
with  respect  to  immigration  or  quaran- 
tine, or  the  treaties  made  by  the  United 
States  with  foreign  countries.  Compagnie 
Francaise    v.    Louisiana    State    Board    of 


Health,  186  U.  S.  380,  397,  46  L.  Ed.  1209, 
construing  Louisiana  Acts  1898,  No.  192, 
§  8.  See  Louisiana  v.  Texas,  176  U.  S.  1, 
21,  44  L.  Ed.  347.  See  ante,  "Police  Regu- 
lations," n,  A,  2,  c,  (3),  (c).  See,  gener- 
ally, the  title  POLICE  POWER. 

62.  Reason  for  leaving  power  with  the 
states. — Morgan's  Steamship  Co.  v.  Louis- 
iana Board  of  Health,  118  U.  S.  455,  465, 
30  L.  Ed.  237;  Louisiana  v.  Texas,  166  U. 
S.  1,  21,  44  L.  Ed.  347;  Compagnie  Fran- 
caise V.  Louisiana  State  Board  of  Health, 
186  U.   S.   380,  394,  46  L.   Ed.   1209. 

The  practice,  for  instance,  which  should 
control  a  quarantine  station  on  the  Miss- 
issippi River,  a  hundred  miles  from  the  sea, 
may  be  widely  and  wisely  different  from 
that  which  is  best  for  the  harbor  of  New 
York.  Morgan's  Steamship  Co.  v.  Louis- 
iana Board  of  Health,  118  U.  S.  455,  465, 
30   L.   Ed.  237. 

63.  Power  of  congress  to  establish  gen- 
eral system  of  quarantine. — Morgan's 
Steamship  Co.  v.  Louisiana  Board  of 
Health,  118  U.  S.  455,  464,  30  L.  Ed.  237; 
Gulf,  etc.,  R.  Co.  V.  Hefley,  158  U.  S.  98, 
104,  39  L.  Ed.  910;  Hennington  v.  Georgia, 
163  U.  S.  299,  314,  41  L.  Ed.  166;  Louisi- 
ana V.  Texas,  176  U.  S.  1,  21,  44  L.  Ed.  347; 
Compagnie  Francaise  v.  Louisiana  Board 
of  Health,  186  U.  S.  380,  388,  46  L.  Ed. 
1209. 

64.  What  has  become  exposed  to  disease 
within  scope  of  quarantine  laws. — Smith 
r.  St.  Louis,  etc.,  R.  Co.,  181  U.  S.  248, 
255.  45  L.   Ed.   847.  ' 

65.  See  ante,  "Power  to  Enact,"  11,  A, 
2,  d,   (22),  (a). 

63.  Iowa  statute  relating  to  intoxicating 
liquors  unconstitutional. — Bowman  v.  Chi- 
cago, etc.,  R.  Co.,  125  U.  S.  465,  31  L.  Ed. 
700.  And  see  ante,  "Intoxicating  Liquors," 
IT.   A.   2,  d,    (17). 

Missouri  cattle  exclusion  law  invalid. — • 
The  Missouri  statute  excluding  from  trans- 
portation into  the  state  certain  kinds  of 
cattle,  between  March  1,  and  December  1, 
in  any  year,  whether  diseased  or  not,  is 
not   a   quarantine   law,   but   is    a   plain   in- 
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states/'"  The  power  of  the  state  extends  to  the  prohibition  of  the  transportation 
mto  or  out  of  the  state  of  human  beings^^  or  animals^^  that  are  afflicted  with^ 
or  have  been  exposed  to,  a  contagious  or  infectious  disease ;  and  also  to  the  pro- 
hibition of  such  transportation  of  infected  goods  or  merchandise;'^*^  and  if  in- 
fected merchandise  cannot  be  purged  of  its  poison,  it  may  be  destroyedJ^  The 
power  of  a  state  in  relation  to  the  quarantine  of  vessels  arriving  in  its  ports, 
either  from  a  foreign  country  or  from  another  state,  extends  to  the  vessel  it- 
self, to  the  goods  which  it  brings,  and  to  all  persons  on  it,  whether  the  officers 
and  crew,  or  the  passenger sJ^  The  quarantine  may  be  for  an  indefinite  pe- 
riod,'^^  and  may  be  made  to  apply  to  vessels  that  are  registered  or  enrolled  and 
licensed. '^^ 

(c)  Quarantine  Fees. — The  states  possess  the  power  to  exact  fees  for  serv- 
ices performed  in  the  execution  of  their  quarantine  laws,  but  in  exercising  this 
right  they  cannot  overleap  the  hedges  which  the  federal  constitution  places 
around  their  taxing  powerj^ 


trusion  upon  the  exclusive  power  of  con- 
gress to  regulate  interstate  commerce, 
and  as  such,  invalid.  Railroad  Co.  v. 
Husen,  95  U.  S.  465,  473,  24  L.  Ed.  527. 

67.  Statute  placing  absolute  embargo  on 
interstate  commerce. — Louisiana  v.  Texas, 
176  U.  S.  1,  21,  44  L.  Ed.  347.  See,  also, 
Missouri,  etc.,  R.  Co.  v.  Haber,  169  U.  S. 
613,  42  L.  Ed.  878;  Austin  v.  Tennessee,  179 
U.  S.  343,  349,  45  L.  Ed.  224. 

68.  Prohibition  of  transportation  of 
human  beings. — New  York  City  v.  Miln, 
11  Pet.  102,  141,  9  L.  Ed.  648;  Morgan's 
Steamship  Co.  v.  Louisiana  Board  of 
Health,  118  U.  S.  455,  463,  30  L.  Ed.  237; 
Bowman  v.  Chicago,  etc.,  R.  Co.,  125  U. 
S.  465,  492,  31  L.  Ed.  700;  Compagnie 
Francaise  v.  Louisiana  State  Board  of 
Health,  186  U.  S.  380,  387,  46  L.  Ed.  1209. 

69.  Questions  relating  to  the  respective 
powers  of  the  federal  and  the  state  gov- 
ernments to  enact  quarantine  laws  in  re- 
lation to  animals,  has  been  fully  treated 
under  another  title  in  this  work.  See  the 
title   ANIMALS,  vol.   1,  p.  324. 

70.  Prohibition  of  transportation  of  in- 
fected goods  or  merchandise. — Compag- 
nie Francaise  v.  Louisiana  State  Board 
of  Health,  186  U.  S.  380,  387,  46  L.  Ed. 
1209;  New  York  City  v.  Miln,  11  Pet. 
102,  141,  9  L.  Ed.  648;  Patterson  v.  Ken- 
tucky, 97  U.  S.  501,  505,  24  L.  Ed.  1115; 
Railroad  Co.  v.  Husen,  95  U.  S.  465,  471, 
24  L.  Ed.  527;  Morgan's  Steamship  Co. 
V.  Louisiana  Board  of  Health,  118  U.  S. 
455,  463,  30  L.  Ed.  237;  Missouri,  etc.,  R. 
Co.  V.  Haber,  169  U.  S.  613,  633,  42  L- 
Ed.  878. 

In  delivering  the  opinion  of  the  court 
in  Bowman  v.  Chicago,  etc.,  R.  Co.,  125 
U.  S.  465,  489,  31  L-  Ed.  700,  Mathews, 
J.,  said:  "Doubtless  the  states  have 
power  to  provide  by  law  suitable  meas- 
ures to  prevent  the  introduction  into  the 
states  of  articles  of  trade,  which,  on  ac- 
count of  their  existing  condition,  would 
bring  in  and  spread  disease,  pestilence, 
and  death,  such  as  rags  or  other  sub- 
stances infected  with  the  germs  of  yel- 
low fever  or  the  virus  of  small-pox,  or 
cattle  or  meat  or  other  provisions  that 
are    diseased    or    decayed,    or    otherwise, 


from  their  condition  and  quality,  unfit  for 
human    use    or    consumption." 

71.  Infected  goods  may  be  burned. — A 
bale  of  goods  upon  which  duties  have  or 
have  not  been  paid,  laden  with  infection, 
may  be  seized  under  the  health  laws,  and 
if  it  cannot  be  purged  of  its  poison,  may 
be  burned.  Oilman  v.  Philadelphia,  3 
Wall.  713,  18  L.  Ed.  96;  Patterson  v.  Ken- 
tucky, 97  U.  S.  501,   505,  24  L.   Ed.   1115. 

72.  Power  in  relation  to  quarantining 
of  vessels. — New  York  City  v.  Miln,  11 
Pet.  102,  141,  9  L.  Ed.  648;  Morgan's 
Steamship  Co.  v.  Louisiana  Board  of 
Health,  118  U.  S.  455,  463,  30  L.  Ed.  237; 
Compagnie  Francaise  v.  Louisiana  State 
Board  of  Health,  186  U.  S.  380,  387,  46 
L.   Ed.   1209. 

Examination. — Incidentally,  and  as  es- 
sential to  the  proper  execution  of  its 
quarantine  laws,  it  is  entirely  competent 
for  the  state  to  provide  regulations  for 
the  examination  of  vessels  and  of  their 
passengers  for  the  purpose  of  ascertain- 
ing the  places  whence  the  vessels  came, 
their  sanitary  condition  and  the  healthy 
or  diseased  condition  of  the  passengers. 
If  upon  such  examination  the  conditions 
are  found  to  be  such  as  to  demand  it  as 
a  protection  against  disease,  it  may  be 
required  that  the  vessel  and  the  people 
in  it  shall  go  into  quarantine  and  remain 
there  until  the  danger  is  removed,  and 
the  vessel  may  be  ordered  to  undergo 
fumigation.  Morgan's  Steamship  Co.  v. 
Louisiana  Board  of  Health,  118  U.  S. 
455,   458.   30    L.    Ed.   237. 

73.  Oilman  v.  Philadelphia,  3  Wall.  713, 
730,  18  L.  Ed.  96. 

The  interruption  of  the  voyage  may  be 
for  davs  or  for  weeks.  Morgan's  Steam- 
ship Co.  V.  Louisiana  Board  of  Health, 
118  U.  S.  455,  463,  30  L._  Ed.  237;  Com- 
pasnie  Francaise  v.  Louisiana  State  Board 
of^Health,  186  U.  S.  380,  387,  46  L.  Ed. 
1209. 

74.  Oilman  v.  Philadelphia,  3  Wall.  713. 
730,  18  L.  Ed.  96.  See.  generally,  the 
title    SHIPS    AND    SHIPPING. 

75.  Power  to  exact  ousrantine  fees. — 
Peete  v.  Morgan,  19  Wall.  581,  583,  22- 
L.    Ed.    201;    Morgan's    Steamship    Co.    v. 
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(23)  Railroads  and  Other  Carriers — (a)  In  General. — Railroad  companies 
engaged  in  the  transportation  of  passengers  and  freight  among  the  states  and 
between  the  United  States  and  foreign  countries  are  instruments  of  interstate 
and  foreign  commerce,  and  their  business  is  such  commerce  itself."^  Such  trans- 
portation is  a  branch  of  interstate  and  foreign  commerce,  national  in  its  char- 
acter and  exclusively  within  the  regulating  power  of  congress.  It  cannot,  therefore, 
be  regulated  in  any  manner  by  the  several  states^'''  Every  obstacle  to  in- 
terstate railroad  transportation,  or  burden  laid  upon  it  by  state  authority,  amounts 
to  a  regulation  of  it  and  is  an  invasion  of  the  exclusive  power  of  congress."^* 
Any  law  which  in  its  direct  result  regulates  the  interstate  transportation  of  a 
single  individual  carrier,  or  company  of  carriers,  violates  the  commerce  clause 
md  it  is  no  answer  to  say  the  commodity  can  still  be  transported  by  another 
arrier  or  by  water  instead  of  rail,  so  long  as  the  direct  effect  of  the  state  leg- 
slation  is  to  regulate  the  transportation  of  the  commodity  by  a  particular  means, 
by  rail  instead  of  by  water,  or  by  a  particular  individual  or  company." ^  Rail- 
ways being  instruments  of  interstate  commerce,  the  states  may  not  burden  them 
by  forbidding  the  introduction  into  the  state  of  articles  of  commerce  generally 
recognized  as  lawful,  or  by  prohibiting  their  sale  after  introduction.^^  But  state 
laws  passed  in  the  exercise  of  the  police  power,  are  valid  in.  the  absence  of  con- 
gressional legislation  on  the  same  subject,  though  they  incidentally  and  indi- 
rectly affect  the  interstate  operations  of  railroads,  provided  they  do  not  consti- 
tute regulations  within  the  meaning  of  the  constitution.^^  Thus  a  state  makes 
all  needful   regulations  of  a  police  character   for   the  government  of  interstate 


Louisiana  Board  of  Health,  118  U.  S.  455, 
30  L.  Ed.  237. 

In  delivering  the  opinion  of  the  court 
in  Peete  v.  Morgan,  19  Wall.  581,  583, 
22  L.  Ed.  201,  Davis,  J.,  said:  "It  is 
evident  that  the  power  to  establish  quar- 
antine regulations  cannot  be  executed 
without  the  state  possesses  the  means 
to  raise  a  revenue  for  their  enforcement, 
but  it  is  equally  evident  that  the  means 
used  for  this  purpose  must  be  of  such  a 
character  as  the  restrictions  imposed  by 
the  federal  constitution  upon  the  taxing 
power  of  the   states   authorize." 

76.  Railroads — In  general. — See  ante, 
"Definition  and  Nature,"  I,  A,  1;  "Trans- 
portation of  Freight  and  Passengers,"  I, 
A,  3,  a;  "Railroads,"  II,  A,  1,  b,  (3), 
(b),  dd.  See,  generally,  the  titles  CAR- 
RIERS,  vol.    3.   p.    556;    RAILROADS. 

77.  Power  of  congress  exclusive. — See 
ante,  "Exclusiveness  of  Power,"  II,  A, 
1,  b,  (2);  "Subjects  National  in  Their 
Character."  II,  A,  1,  b,  (2),  (b),  cc.  (bb), 
bbb;  "Railroads,"  II,  A,  1,  b,  (3),'  (b),  dd. 

78.  Invasion  of  rights  of  congress. — 
Railroad  Co.  v.  Husen,  95  U.  S.  465,  24 
L.  Ed.  527;  Case  of  State  Freight  Tax, 
15  Wall.  232,  21  L-  Ed.  146;  Wabash, 
etc.,  R.  Co.  V.  Illinois,  118  U.  S.  557,  572, 
30  L.  Ed.  244;  Bowman  v.  Chicago,  etc., 
R.  Co.,  125  U.  S.  465,  494,  31  L.  Ed.  700; 
Philadelphia,  etc.,  Steamship  Co.  v.  Penn- 
sylvania, 122  U.  S.  326,  339.  30  L.  Ed. 
1200;  Railroad  Commission  Cases,  116  U. 
S.   307,   29    L.    Ed.    636. 

79.  Louisville,  etc.,  R.  Co.  v.  Eubank, 
184   U.    S.   27,   42,   46   L-    Ed._  416. 

80.  Forbidding  introduction  of  articles 
from  other  states. — Houston,  etc.,  R.  Co. 
V.    Mayes,    201    U.    S.   321,   328,    50   L.    Ed. 


772.  See  ante,  "When  Protection  Ceases," 
I,  A,  4,  b;  "Exclusion  of  Imports,"  II, 
A,  2,  d,   (8),   (a). 

81.  Police  laws  affecting  interstate  op- 
erations.— Smith  V.  Alabama,  124  U.  S. 
465,  31  L.  Ed.  508;  Nashville,  etc.,  R.  Co. 
V.  Alabama,  128  U.  S.  96,  32  L.  Ed.  352; 
Chicago,  etc.,  R.  Co.  v.  Solan,  169  U.  S. 
133,  137,  42  L.  Ed.  688;  Lake  Shore,  etc., 
R.  Co.  V.  Ohio,  173  U.  S.  285,  43  L.  Ed. 
702;  Pennsylvania  R.  Co.  v.  Hughes,  191 
U.  S.  477,  48  L.  Ed.  268;  Hennington  v. 
Georgia,  163  U.  S.  299,  41  L.  Ed.  166; 
Missouri,  etc.,  R.  Co.  v.  Haber,  169  U.  S. 
613,  42  L.  Ed.  878;  Crutcher  v.  Kentucky, 
141  U.  S.  47,  61,  35  L.  Ed.  649;  Railroad 
Commission  Cases,  116  U.  S.  307,  333, 
29  L.  Ed.  636;  Erb  v.  Morasch,  177  U.  S. 
584,  585,  44  L.  Ed.  897;  Railroad  Co.  v. 
Richmond,  96  U.  S-  521,  24  L.  Ed.  734; 
Cleveland,  etc.,  R.  Co.  v.  Illinois,  177  U. 
S.  514,  44  L.  Ed.  868;  New  York,  etc., 
R.  Co.  V.  New  York,  165  U.  S.  628,  41 
L.  Ed.  853;  McNeill  v.  Southern  R.  Co., 
202  U.  S.  543,  561,  50  L.  Ed.  1142.  See 
ante,  "Exclusiveness  of  Power,"  II,  A,  1, 
b,  (2);  "Subjects  of  Local  Concern  and 
Police    Regulations,"    II,    A,    2,    c,    (3). 

"In  Louisville,  etc.,  R.  Co.  v.  Ken- 
tucky, 161  U.  S.  677,  702,  40  L.  Ed.  849, 
the  court  said:  'It  has  never  been  sup- 
posed that  the  dominant  power  of  con- 
gress over  interstate  commerce  took  from 
the  states  the  power  of  legislation  with 
respect  to  the  instruments  of  such  com- 
merce, so  far  as  the  legislation  was  within 
its  ordinary  police  powers.'  But  that  case 
distinctly  recognized  that  there  was  a 
division  of  power  between  congress  and 
the  states  in  respect  to  interstate  rail- 
ways, and  that  congress  had  the  superior 
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railroad  companies  while  operating  within  its  jurisdiction,  in  order  to  insure  the 
safety,  good  order,  convenience  and  comfort  of  the  passengers  and  of  the  pub- 
lic. All  such  regulations  are  strictly  within  the  police  power  of  the  state.  They 
are  not  in  themselves  regulations  of  interstate  commerce,  although  to  some  ex- 
tent they  control  the  conduct  and  liability  of  those  engaged  in  such  commerce. 
It  is  only  when  such  laws  operate  as  regulations  of  commerce  in  the  circum- 
stances of  their  application,  and  conflict  with  the  expressed  or  presumed  will  of 
congress  exerted  upon  the  same  subject,  that  they  can  be  required  to  give  way 
to  the  supreme  authority  of  the  constitution. ^^^  In  conferring  upon  congress  the 
regulation  of  commerce,  it  was  never  intended  to  cut  the  states  off  from  legis- 
lating on  all  subjects  relating  to  the  health,  life  and  safety  of  their  citizens, 
though  the  legislation  might  indirectly  affect  the  commerce  of  the  country.  Leg- 
islation, in  a  variety  of  ways,  may  affect  commerce  and  persons  engaged  in  it 
without  constituting  a  regulation  of  it  within  the  meaning  of  the  constitution. ^^ 
But,  after  all  local  conditions  have  been  adequately  met,  railways  have  the  legal 


right  to  control  that  commerce  and  for- 
bid interference  therewith,  while  to  the 
states  remained  the  power  to  create  and 
to  regulate  the  instruments  of  such  com- 
merce, so  far  as  necessary  to  the  conser- 
vation of  the  public  interests."  North- 
ern Securities  Co.  v.  United  States,  193 
U.   S.   197,  348,  48   L.   Ed.   679. 

"That  states  may  not  burden  instru- 
ments of  interstate  commerce,  whether 
railways  or  telegraphs,  *  *  *  by  for- 
bidding the  introduction  into  the  state  of 
articles  of  commerce  generally  recognized 
as  lawful,  or  by  prohibiting  their  sale 
after  introduction,  has  been  so  frequently 
settled  that  a  citation  of  authorities  is 
unnecessary.  Upon  the  other  hand,  the 
validity  of  local  laws  designed  to  pro- 
tect passengers  or  employees,  or  per- 
sons crossing  the  railroad  tracks,  as  well 
as  other  regulations  intended  for  the  pub- 
lic good,  are  generally  recognized.  An 
analysis  of  all  the  prior  important  cases 
upon  this  point  will  be  found  in  the  opin- 
ion of  the  court  in  Cleveland,  etc.,  R.  Co. 
V.  Illinois,  177  U.  S.  514,  44  L.  Ed.  868." 
Houston,  etc.,  R.  Co.  v.  Mayes,  201  U. 
S.  321,  328,  .50  L.   Ed.  772. 

82.  Regulations  to  secure  safety  of  pas- 
sengers and  public. — Smith  v.  Alabama, 
124  U.  S.  46.5,  481,  31  L.  Ed.  508;  Nash- 
ville, etc.,  R.  Co.  V.  Alabama,  128  U.  S. 
96,  32  L.  Ed.  352;  Chicago,  etc.,  R.  Co. 
V.  Solan,  169  U.  S.  133,  137,  42  L-  Ed. 
688;  Hennington  v.  Georgia,  163  U.  S. 
299,  308,  317,  41  L.  Ed.  166;  New  York, 
etc.,  R.  Co.  V.  New  York,  165  U.  S.  628, 
632,  41  L.  Ed.  853;  Gladson  v.  Minne- 
sota, 166  U.  S.  427,  430,  41  L.  Ed.  1064; 
Railroad  Commission  Cases,  116  U.  S. 
307,  333,  29  L.  Ed.  636;  Lake  Shore,  etc., 
R.  Co.  V.  Ohio,  173  U.  S.  285,  43  L  Ed. 
702;  Cleveland,  etc.,  R.  Co.  v.  Illinois, 
177  U.  S.  514,  519,  44  L.  Ed.  868;  Plum- 
ley  V.  Massachusetts,  155  U.  S.  461,  472, 
^9  L.  Ed.  223. 

An  enumeration  of  the  instances  in 
-which  the  federal  supreme  court  has  sus- 
tained the  validity  of  local  laws  intended 
to  promote  the  safety  and  comfort  _  of 
passengers,    employees,    persons    crossing 


railroad  tracks  and  adjacent  property 
owners,  is  given  in  the  opinion  by  Mr. 
Justice  Brown,  in  Cleveland,  etc.,  R.  Co. 
V.  Illinois,  177  U.  S.  514,  516,  44  L  Ed. 
868.  See,  also,  Pennsylvania  R.  Co.  v. 
Hughes,  191  U.  S.  477,  489,  48   L  Ed.  268. 

"It  may  prescribe  the  location  and  the 
plan  of  construction  of  the  road,  the  rate 
of  speed  at  which  the  trains  shall  run, 
and  the  places  at  which  they  shall  stop, 
and  may  make  any  other  reasonable  reg- 
ulations for  their  management,  in  order 
to  secure  the  objects  of  the  incorporation, 
and  the  safety,  good  order,  convenience 
and  comfort  of  the  passengers  and  of 
the  public.  All  such  regulations  are 
strictly  within  the  police  power  of  the 
state.  They  are  not  in  themselves  reg- 
ulations of  interstate  commerce."  Glad- 
son  V.  Minnesota,  166  U.  S.  427,  430,  41 
L  Ed.  1064,  citing  Railroad  Commission 
Cases,  116  U.  S.  307,  333,  334,  29  L  Ed. 
636. 

83.  Sherlock  v.  Ailing,  93  U.  S.  99,  103, 
23  L  Ed.  819;  Smith  v.  Alabama,  124  U. 
S.  465,  474,  31  L  Ed.  508;  Pittsburg,  etc., 
Coal  Co.  V.  Louisiana,  156  U.  S.  590,  598, 
39  L.  Ed.  544;  Grossman  v.  Lurman,  192 
U.  S.  189,  197,  48  L.  Ed.  401;  Hennington 
V.  Georgia,  163  U.  S.  299,  41  L.  Ed.  166. 
See  ante,  "Validity  of  State  Legislation 
Merely  Affecting  Commerce,"  II,  A,  1,  b, 
(2),   (b),  cc,   (bb). 

"In  other  words,  if  the  law  of  the  par- 
ticular state  does  not  govern  that  relation, 
and  prescribe  the  rights  and  duties  which 
it  implies,  then  there  is  and  can  be  no 
law  that  does  until  congress  expressly 
supplies  it,  or  is  held  by  implication  to 
have  supplied  it,  in  cases  within  its  juris- 
diction over  foreign  and  interstate  com- 
merce. The  failure  of  congress  to  legis- 
late can  be  construed  only  as  an  intention 
not  to  disturb  what  already  exists,  and  is 
the  mode  by  which  it  adopts,  for  cases 
within  the  scope  of  its  powers,  the  rule 
of  the  state  law,  which,  until  displaced, 
covers  the  subject."  Smith  v.  Alabama, 
124  U.   S.   465,   477,  31   L   Ed.   508. 

"In  Missouri,  etc.,  R.  Co.  v.  Haber,  169 
U.  S.  613,  635,  42  L.  Ed.  878,  after  review- 
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right  to  adopt  special  provisions  for  through  trafific,  and  state  legislative  inter- 
ference therewith  is  unreasonable  and  an  infringement  upon  that  provision  of 
the  constitution  which  requires  that  commerce  between  the  states  shall  be  free 
and  unobstructed.^^ 

(b)  Purchase  or  Consolidation  of  Competing  Lines. — It  is  competent  for  a 
state,  in  the  exercise  of  its  police  power,  to  forbid  the  purchase  or  consolidation 
•of  parallel  and  competing  lines  of  railroad,  and  the  application  of  this  power 
with  respect  to  interstate  railroads  is  not  an  interference  with  the  power  of  con- 
gress over  interstate  commerce. ^^ 

(c)  Regulation  of  Charges  for  Transportation^^ — aa.  In  General. — The  inter- 
state transportation  of  passengers  and  freight  being  a  matter  national  in  its 
'Character,  it  is  not  competent  for  the  states  to  regulate  the  rates  of  charges  of 
railroads  for  such  transportation  even  in  the  absence  of  any  legislation  by  con- 
.gress  on  the  subject.  And  a  state  statute  intended  to  regulate  such  charges  is 
void  even  as  to  that  part  of  the  transportation  which  is  within  the  state.^'^  Al- 
though there  are  some  cases  which  seem  to  establish  the  rule  that  state  statutes 
regulating  rates  of  charges  for  transportation  on  railroads,  so  far  as  they  affect 
interstate  traffic,   belong  to  that  class  of  commercial  regulations  which  may  be 


ing  previous  cases  in  this  court,  Mr.  Jus- 
tice Harlan,  delivering  the  opinion  of  the 
■court,  says:  'These  cases  all  proceed 
upon  the  ground  that  the  regulation  of 
•the  enjoyment  of  the  relative  rights,  and 
the  performance  of  the  duties,  of  all  per- 
sons within  the  jurisdiction  of  a  state,  be- 
long primarily  to  such  state  under  its  re- 
served power  to  provide  for  the  safety  of 
all  persons  and  property  within  its  limits; 
and  that  even  if  the  subject  of  such  regu- 
lations be  one  that  may  be  taken  under 
the  exclusive  control  of  congress,  and  be 
reached  by  national  legislation,  any  action 
taken  by  the  state  upon  that  subject  that 
does  not  directly  interfere  with  rights 
secured  by  the  constitution  of  the  United 
States  or  by  some  valid  act  of  congress, 
inust  be  respected  until  congress  inter- 
A'enes.'  "  Pennsylvania  R.  Co.  v.  Hughes, 
191    U.    S.   477,   489,   48    L.    Ed.    268. 

84.  Provisions  for  through  traffic. — 
■Cleveland,  etc.,  R.  Co.  v.  Illinois,  177  U. 
S.  514,  522,  44  L.  Ed.  868;  Houston,  etc., 
R.  Co.  V.  Mayes,  201  U.  S.  321,  328,  50  L. 
Ed.  773.  See  post,  "Requiring  Trains  to 
Stop  at  Certain  Stations,"  II,  A,  2,  d, 
(23),    (i). 

85.  Purchase  or  consolidation  of  com- 
peting lines. — Louisville,  etc.,  R.  Co.  v. 
Kentucky,  161  U.  S.  677,  701,  40  L.  Ed. 
849,  reaffirmed  in  Ornstine  v.  Cary,  204 
U.  S.  669,  51  L.  Ed.  672.  See,  also,  Cleve- 
land, etc.,  R.  Co.  V.  Illinois,  177  U.  S. 
514,  517,  44  L.  Ed.  868;  Northern  Securi- 
ties Co.  V.  United  States,  193  U.  S.  197, 
348.   48   L.    Ed.    679.  _ 

"While  the  constitutional  power  of  the 
state  in  this  particular  has  never  been 
formally  passed  upon  by  this  court,  the 
power  of  state  legislatures  to  impose  this 
restriction  upon  the  general  authority  to 
consolidate  has  been  recognized  in  a  num- 
ber of  cases.  Railroad  Co.  v.  Maryland,  21 
Wall.  456.  470,  22  L.  Ed.  678;  Shields  v. 
Ohio,  95  U.  S.  319,  24  L.  Ed.  357;  Wallace 
■V.  Loomis,  97  U.  S.  146,  154,  24  L.  Ed.  895; 


New  Buffalo  v.  Iron  Co.,  105  U.  S.  73,  26 
L.  Ed.  1024;  Leavenworth  County 
Comm'rs  v.  Chicago,  etc.,  R.  Co.,  134  U. 
S.  688,  699,  33  L.  Ed.  1064;  Livingston 
County  V.  First  Nat.  Bank,  128  U.  S.  102, 
33  L.  Ed.  359;  Keokuk,  etc.,  R.  Co.  v.  Mis- 
souri, 152  U.  S.  301,  38  L.  Ed.  450;  Ashley 
V.  Ryan,  153  U.  S.  436,  38  L.  Ed.  773.  In 
the  last  case  it  was  broadly  held  that  a 
state,  in  permitting  railway  companies  to 
consolidate,  might  impose  such  conditions 
as  it  deemed  proper,  and  that  the  accept- 
ance of  the  franchise  implied  a  submission 
to  the  conditions,  without  which  it  could 
not  have  been  obtained."  Louisville,  etc., 
R.  Co.  V.  Kentucky,  161  U.  S.  677,  701,  703, 
703,  40  L.  Ed.  849,  reaffirmed  in  Ornstine 
V.  Cary,  204  U.  S-  669,  51  L.  Ed.  672.  See 
the  titles  CORPORATIONS,  vol.  4,  p. 
631;  MONOPOLIES  AND  CORPO- 
RATE TRUSTS;  RAILROADS;  STOCK 
AND   STOCKHOLDERS. 

86.  Generally,  as  to  the  power  of  the 
states  to  regulate  rates  of  charges  for 
railroad  transportation  irrespective  of  any 
question  arising  under  the  commerce 
clause  of  the  constitution,  see  the  title 
CARRIERS,  vol.   3,   p.   622. 

87.  Regulation  of  interstate  rates. — Wa- 
bash, etc.,  R.  Co.  V.  Illinois,  118  U.  S.  557, 
30  L.  Ed.  244;  Covington,  etc.,  Bridge  Co. 
V.  Kentucky,  154  U.  S-  204,  38  L.  Ed.  962; 
Fargo  V.  Michigan,  121  U.  S.  230,  247,  30 
L.  Ed.  888;  Railroad  Commission  Cases, 
116  U.  S.  307,  325,  29  L.  Ed.  636;  Cleve- 
land, etc.,  R.  Co.  V.  Illinois,  177  U.  S. 
514,  518.  44  L.  Ed.  858;  Louisville,  etc.,  R. 
Co.  V.  Eubank,  184  U.  S.  27,  43,  46  L.  Ed. 
416.  See,  also,  Smvth  v.  Ames,  169  U. 
S.    466,    523,    42    L.    Ed.   819. 

Goods  are  transported  between  two 
points  in  the  same  state,  but  in  course  of 
transportation,  they  pass  through  another 
state.  Held,  this  constitutes  interstate 
commerce,  and  therefore  the  state  rail- 
road commissioners  can  be  enjoined  from 
fixing  and  enforcing  rates  for  such  trans- 
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established  by  the  laws  of  the  states  until  congress  shall  have  exercised  its 
power  on  the  subject,^^  these  cases,  so  far  as  they  have  been  supposed  to  lay 
down  such  a  rule,  have  been  overruled  by  later  decisions.^^ 

bb.  Prohibiting  Greater  Charge  for  Shorter  than  Longer  Haul. — Interstate 
Transportation. — A  state  statute,  providing  that,  if  any  railroad  company  shall, 
within  the  state,  charge  or  receive  for  transportating  passengers  or  freight  of 
the  same  class,  the  same  or  a  greater  sum  for  any  distance  than  it  does  for  a 
longer  distance,  it  shall  be  liable  to  a  penalty  for  unjust  discrimination,  is  un- 
constitutional and  void  as  a  regulation  of  interstate  commerce,  so  far  as  it  in- 
cludes a  transportation  of  goods  under  one  contract  for  continuous  service  cov- 
ering the  entire  route,  from  points  in  the  state,  to  points  in  other  states,  such 


portation.  Hanley  v.  Kansas  City,  etc., 
R.  Co.,  187  U.  S.  617,  619,  47  L.  Ed.  333, 
distinguishing  Lehigh  Valley  R.  Co.  v. 
Pennsylvania,  145  U.  S.  192,  36  L.  Ed. 
672,  which  was  a  tax  upon  freight  and  not 
regulation    of    transportation. 

88.    Cases  lajnng  down  contrary  rule. — 
In   the   case   of  the   Chicago,   etc.,   R.    Co. 
V.    Iowa,   94  U.    S.    155,   163,   24   L.    Ed.   94, 
which    directly   related    to    railroad    trans- 
portation, a  bill  was  filed  by  the  Chicago, 
Burlington   and    Quincy     Railroad     Corn- 
pany,   an    Illinois   corporation,   to   restrain 
the  prosecution  of   suits   against  it  under 
"An  act  to  establish  reasonable  maximum 
rates  of  charges  for  the  transportation  of 
freight    and    passengers    on    the    different 
railroads  of  this  state."     The  complainant 
was  also  the  lessee  of  the  Burlington  and 
Missouri  Railroad  in  Iowa,  the  two  roads 
being    connected     by     a      bridge      which 
crossed  the   IMississippi   River  at  Burling- 
ton,   thus    making    a    continuous    railroad 
from  Chicago  to  Platsmouth  on  the  Mis- 
souri River  in  Iowa.  The  language  of  the 
court  is  as  follows:     "The  objection  that 
the  statute  complained  of  is  void,  because 
it   amounts   to   a   regulation   of   commerce 
among  the   states,    has    been     sufficiently 
considered  in  the  case  of  IMunn  v.  Illinois, 
94  U.  S.  113,  135,  24  L.  Ed.  77.     This  road, 
like   the   warehouse   in  that   case,   is    situ- 
ated  within   the    limits    of   a    single    state. 
Its   business   is   carried   on   there,   and   its 
regulation    is    a    matter    of    domestic    con- 
cern.    It  is   employed  in  state  as  well   as 
in    interstate    commerce,    and,    until    con- 
gress acts,  the  state  must  be  permitted  to 
adopt  such   rules  and  regulations  as   may 
be    necessary    for    the    promotion    of    the 
general   welfare    of   the   people   within    its 
own  jurisdiction,  even  though  in  doing  so 
those  without  may  be  indirectly  affected." 
In   short,  the   case   was  treated  as   one   of 
internal  commerce  only.     Peik  v.  Chicago, 
etc.,    R.    Co.,   94   U.    S.    164.   24    L.    Ed.    97. 
These  cases  were   examined   and  criticised 
in   Wabash,  etc.,  R.  Co.  v.   Illinois,  118  U. 
S.  557,  567,  30  L.  Ed.  244;  Covington,  etc.. 
Bridge    Co.    v.    Kentucky,    154    U.    S.    204, 
214.   38   L.   Ed.   962. 

The  cases  of  Munn  v.  Illinois,  94  U.  S. 
113,  24  L.  Ed.  77;  Chicago,  etc.,  R.  Co.  v. 
Iowa,  94  U.  S.  155,  163.  24  L.  Ed.  94,  and 
Peik  V.  Chicago,  etc.,  R.  Co.,  94  U.  S.  164, 
24  L.  Ed.  97,  were  cited  with  approval  -in 


Ruggles  V.  Illinois,  108  U.  S.  526,  27  L. 
Ed.  812,  in  which  the  power  of  a  state  to 
limit  the  amount  of  charges  by  a  railroad 
company  for  fares  and  freight  was  rec- 
ognized. Covington,  etc..  Bridge  Co.  v. 
Kentucky,  154  U.  S.  204,  215,  33  L-  Ed. 
962. 

In  Chicago,  etc.,  R.  Co.  v.  Ackley,  94 
U.  S.  179,  24  L.  Ed.  99,  it  was  held  that 
a  railroad  company  in  Wisconsin  could 
not  recover  for  the  transportation  of  prop- 
erty more  than  the  maximum  fixed  by  the 
act  of  that  state  of  March  11,  1874,  by 
showing  that  the  amount  charged  was  not 
more  than  a  reasonable  compensation  for 
the  services  rendered,  and  the  court  said 
that  the  ruling  in  Peik  v.  Chicago,  etc.,  R. 
Co.,  94  U.  S.  164,  24  L.  Ed.  97,  was  ap- 
plicable to  that  case,  without  stating 
whether  or  not  the  statute  included  inter- 
state transportation. 

In  Winona,  etc.,  R.  Co.  v.  Blake,  94  U. 
S.  180,  24  L.  Ed.  99,  it  was  held  that  a 
railroad  company  in  Minnesota  having 
been  incorporated  as  a  common  carrier, 
with  all  the  rights  and  subject  to  all  the 
obligations  which  that  term  implies,  was 
bound  to  carr}',  when  called  upon  for  that 
purpose,  and  charge  only  a  reasonable 
compensation  therefor,  and  that  neither 
the  act  of  the  legislature  of  February  28, 
1866,  nor  the  constitution  of  the  state, 
adds  to  or  takes  from  the  grant  as  con- 
tained in  the  original  charter,  and  the 
court  said  that  the  case  fell  directly 
within  the  rulings  of  Munn  v.  Illinois,  94 
U  S.  113,  24  L.  Ed.  77;  Chicago,  etc.,  R. 
Co.  V.  Iowa,  94  U.  S.  155,  24  L.  Ed.  94; 
Peik  V.  Chicago,  etc.,  R.  Co.,  94  U.  S.  164, 
24  E.  Ed.  97;  Chicago,  etc.,  R.  Co.  v. 
Ackley,  94  U.  S.  179,  24  L.  Ed.  99,  with- 
out stating  whether  or  not  the  decision 
related  to  interstate  transportation.  See, 
also.  Railroad  Co.  v.  Fuller,  17  Wall.  560, 
21   L.   Ed.  710. 

89.  Overrules  cases. — In  Wabash,  etc., 
R.  Co.  V.  Illinois,  118  U.  S.  557,  568,  569, 
30  L.  Ed.  244,  the  cases  of  Munn  v.  Illi- 
nois, 94  U.  S.  113,  24  L.  Ed.  77;  Chicago, 
etc.,  R.  Co.  V.  Iowa,  94  U.  S.  155,  24  L.  Ed. 
94,  and  Peik  v.  Chicago,  etc.,  R.  Co.,  94 
U.  S.  164.  24  L.  Ed.  97,  were  examined, 
and,  they  were  held,  in  vie\y  of  other 
cases  decided  near  the  same  time,  not  to 
actually  establish  the  doctrine  stated  in 
the   text.      But   referring  to   the   language 
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transportation  being  "commerce  among  the  states,"  even  as  to  that  part  of  the 
voyage  which  hes  within  the  state  enacting  the  statute. ^*^ 

Internal  Transportation.— A  state  statute,  regulating  the  charges  of  rail- 
road companies  for  the  transportation  of  persons  and  property,  applicable  ex- 
clusively to  contracts  for  a  carriage  which  begins  and  ends  within  the  state,  dis- 
connected from  a  continuous  transportation  through  or  into  other  states,  is  a 
valid  regulation, »i  for  the  reason  that  both  the  charge  and  the  actual  transpor- 


of  these  cases,  the  court  said:  "It  can- 
not be  denied  that  the  general  language 
of  the  court  in  these  cases,  upon  the 
power  of  congress  to  regulate  commerce, 
may  be  susceptible  of  the  meaning  which 
the  Illinois  court  places  upon  it.  *  *  * 
These  extracts  show  that  the  question  of 
the  right  of  the  state  to  regulate  the  rates 
of  fares  and  tolls  on  railroads,  and  how 
far  that  right  was  affected  by  the  com- 
merce clause  of  the  constitution  of  the 
United  States,  was  presented  to  the  court 
in  those  cases.  And  it  must  be  admitted 
that,  in  a  general  way,  the  court  treated 
the  cases  then  before  it  as  belonging  to 
that  class  of  regulations  of  commerce 
which,  like  pilotage,  bridging  navigable 
rivers,  and  many  others,  could  be  acted 
upon  by  the  states  in  the  absence  of  any 
legislation  by  congress  on  the  same  sub- 
.  ject.  By  the  slightest  attention  to  the 
matter  it  will  be  readily  seen  that  the  cir- 
cumstances under  which  a  bridge  may  be 
authorized  across  a  navigable  stream 
within  the  limits  of  a  state,  for  the  use  of 
a  public  highway,  and  the  local  rules 
which  shall  govern  the  conduct  of  the 
pilots  of  each  of  the  varvins?  barb'~'rs  of 
the  coasts  of  the  United  States,  depend 
upon  principles  far  more  limited  in  their 
application  and  importance  than  those 
which  should  regulate  the  transportation 
of  persons  and  property  across  the  half 
or  the  whole  of  the  continent,  over  the 
territories  of  half  a  dozen  states,  through 
which  they  are  carried  without  change  of 
car  or  breaking  bulk.  *  *  *  j^-  ^\\\  jjg  seen, 
from  the  opinions  themselves,  and  from 
the  arguments  of  counsel  presented  in  the 
reports,  that  the  question  did  not  receive 
any  very  elaborate  consideration,  either 
in  the  opinions  of  the  court  or  in  the 
arguments    of   counsel." 

"We  must,  therefore,  hold  that  it  is  not, 
and  never  has  been,  the  deliberate  opin- 
ion of  a  majority  of  this  court  that  a 
statute  of  a  state  which  attempts  to  regu- 
late the  fares  and  charges  by  railroad 
companies  within  its  limits,  for  a  trans- 
portation which  constitutes  a  part  of  com- 
merce among  the  states,  is  a  valid  law." 
Wabash,  etc.,  R.  Co.  v.  Illinois,  118  U.  S. 
557,  575.  30  L.  Ed.  244;  Louisville,  etc.,  R. 
Co.  V.  Eubank,  184  U.  S.  27,  38,  46  L.  Ed. 
410. 

Referring  to  the  decision  in  Wabash, 
etc.,  R.  Co.  V.  Illinois,  118  U._  S.  557,  30  L. 
;g(j  244,  the  court  in  Covington,  etc., 
Bridge  Co.  v.  Kentucky,  154  U.  S.  204, 
216,  38  L.  Ed.  962,  said:  "The  substance 
of  the  opinion  was  that,  if  the  prior  cases 
■were  to  be  considered  as  laying  down  the 


principle  that  the  states  might  regulate 
the  charges  for  interstate  traffic,  they 
must  be  considered  as  overruled.  See, 
also.  Bowman  v.  Chicago,  etc.,  R.  Co.,  125 
U.  S.  465,  31  L.  Ed.  700.  In  none  of  the 
subsequent  cases  has  any  disposition  been 
shown  to  limit  or  qualify  the  doctrine 
laid  down  in  the  Wabash  case,  and  to  that 
doctrine   we   still   adhere." 

90.  Prohibiting  greater  charge  for  short 
than  long  haul. — A  railroad  company  hav- 
ing made  a  discrimination  in  regard  to 
goods  transported  over  the  same  road  or 
roads,  from  Peoria,  in  Illinois,  and  from 
Oilman  in  Illinois,  to  New  York,  charg- 
ing more  for  the  same  class  of  goods 
carried  from  Oilman  than  from  Peoria, 
the  former  eighty-six  miles  nearer  to  New 
York  than  the  latter,  this  difference  being 
in  the  length  of  the  line  within  the  state 
of  Illinois,  it  was  held  that  the  statute  of 
Illinois,  April  7,  1871,  Rev.  Stat.,  Chapter 
114,  §  126,  having  been  construed  by  the 
supreme  court  of  the  state  to  include  a 
transportation  of  goods  under  one  con- 
tract and  by  one  voyage  from  the  interior 
of  the  state  of  Illinois  into  and  through 
other  states,  as  applied  to  the  transaction 
under  consideration,  was  forbidden  by  the 
constitution  of  the  United  States,  even 
as  to  that  portion  of  the  transportation 
within  the  state  of  Illinois.  Wabash,  etc., 
R.  Co.  V.  Illinois,  118  U.  S.  557,  30  L.  Ed. 
244.  See,  also,  Covington,  etc.,  Bridge  Co. 
V.  Kentucky,  154  U.  S.  204,  216,  38  L.  Ed. 
962;  Fargo  v.  Michigan,  121  U.  S.  230, 
247,  30  L.  Ed.  888;  Lake  Shore,  etc.,  R. 
Co.  V.  Ohio.  173  U.  S.  285,  305.  43  L.  Kd. 
702,  709;  Cleveland,  etc.,  R.  Co.  v.  Illi- 
nois, 177  U.  S.  514,  518.  44  L.  Ed.  868. 

Section  218  of  the  Kentucky  constitu- 
tion prohibiting  common  carriers  from 
charging  more  for  a  shorter  than  for  a 
longer  haul,  having  been  construed  by 
the  highest  court  of  the  state  as  not  con- 
fined to  a  case  where  the  long  and  short 
hauls  are  both  within  the  state,  but  as 
extending  to  and  embracing  a  long  haul 
from  a  place  outside  of  to  one  within  the 
state,  and  a  shorter  haul  between  points 
on  the  same  line  and  in  the  same  direc- 
tion, both  of  which  are  within  the  state, 
its  enforcement  regulates,  and  imme- 
diately and  directly  influences  and  affects 
interstate  commerce,  as  it  requires  the 
carrier  to  announce  and  enforce  its  in- 
terstate rates  with  reference  to  the  rates 
within  the  state,  and  it  is  therefore  un- 
constitutional. Louisville,  etc.,  R.  Co.  v. 
Eubank.   184  U.  S    27.  43.  46  L.  Ed.  416. 

91.  Internal  transportation. — Wabash, 
etc.,   R.   Co.  V.   Illinois,"  118  U.   S.   557,   564. 
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tation  in  such  cases  are  exclusively  confined  to  the  limi'.s  of  the  territory  of  the 
state,  and  is  not  commerce  among  the  states,  or  interstate  commerce,  but  is- 
exclusively  commerce  within  the  siate.^^  Accordingly,  a  state  statute  prohibit- 
ing carriers  from  charging  more  for  a  short  than  tor  a  long  haul,  so  far  as  n 
aitects  contracts  for  a  carriage  which  begins  and  ends  within  the  state,  is  valid, 
and  is  not  subject  to  the  constitutional  prohibition  concerning  commerce  among 
the  states.'-*'^ 

cc.  Limitation  of  Charges  to  Amount  Specified  in  Bill  of  Lading. — Where  a 
state  statute  and  the  national  law  operates  upon  the  same  subject  matter,  and 
prescribe  different  rules  concerning  it,  and  the  national  law  is  one  within  tl.e 
competency  of  congress  to  enact  under  the  power  given  to  regulate  commerce 
between  the  states,  the  state  statute  must  give  way.^^  Accordingly,  where  a. 
state  statute  makes  it  unlawful  for  a  railroad  in  the  state  to  charge  and  collect 
a  greater  sum  for  the  transportation  of  freight  than  is  specified  in  the  bill  of 
lading,  and  an  act  of  congress  provides  that  it  shall  be  unlawful  for  any  com- 
mon carrier,  subject  to  the  provisions  of  the  ac4:,  to  charge  or  collect  a  greater 
or  less  compensation  for  the  transportation  of  passengers  or  property  than  is 
specified  in  its  published  schedule  of  rates,  fares  and  charges  in  force  at  the 
time,  the  two  acts,  as  to  interstate  shipments,  operate  upon  the  same  subject 
matter  and  prescribe  different  rules,  and  the  state  law  must  give  way.^^ 

dd.  Railroads  Organized  under  Laics  of  the  United  States. — See  the  title 
Carriers,  vol.  3,  p.  624. 

ee.  Reasonableness  of  Rates. — The  reasonableness  or  unreasonableness  of 
rates  prescribed  by  a  state  for  the  transportation  of  persons  and  property,  wholly 
within  its  limits,  must  be  determined  without  reference  to  the  interstate  business* 


577,  30  L.  Ed.  244;  Louisville,  etc.,  R.  Co. 
V.  Mississippi,  133  U.  S.  587,  591,  33  L.  Ed. 
784;  Fargo  v.  Michigan,  121  U.  S.  230,  247, 
30  L.  Ed.  888;  Lake  Shore,  etc.,  R.  Co.  v. 
Ohio,  173  U.  S.  285,  305,  43  L.  Ed.  702, 
709;  Reagan  v.  Mercantile  Trust  Co.,  154 
U  S.  413,  416,  38  L.  Ed.  1028;  Smyth  v. 
Ames,  169  U.  S.  466,  521,  42  L-  Ed.  819; 
Louisville,  etc.,  R.  Co.  v.  Kentucky,  183 
U.  S.  503,  518,  46  L.  Ed.  298;  Railroad 
Commission  Cases,  116  U.  S.  307,  29  L. 
Ed.   636. 

It  is  now  settled  in  the  federal  supreme 
court  that  a  state  has  power  to  regulate 
and  limit  the  amount  of  charges  by  rail- 
road companies  for  the  transportation  oi 
persons  and  property  within  its  own  ju- 
risdiction, unless  restrained  by  some  con- 
tract in  the  charter,  or  unless  what  is 
done  amounts  to  a  regulation  of  foreign 
or  interstate  commerce.  Railroad  Com- 
mission Cases.  116  U.  S.  307,  325,  29  L.  Ed. 
636,  citing  Railroad  Co.  v.  Maryland,  21 
Wall.  456,  22  L.  Ed.  678;.  Chicago,  etc.,  R. 
Co.  V.  Iowa,  94  U.  S.  155,  24  L.  Ed.  94; 
Peik  V.  Chicago,  etc.,  R.  Co.,  94  U.  S.  164, 
24  L.  Ed.  97;  Winona,  etc.,  R.  Co.  v. 
Blake,  94  U.  S.  180,  24  L.  Ed.  99;  Ruggles 
r.  Illinois,  108  U.  S.  526,  531,  27  L.  Ed. 
812.  See,  also,  Smyth  v.  Ames,  169  U.  S. 
466.    523,   42   L.    Ed.    819. 

92.  Reason  for  rule. — Wabash,  etc.,  R. 
Co.  V.  Illinois,  118  U.  S.  557,  564,  30  L. 
Ed  244;  Louisville,  etc.,  R.  Co.  7'.  Mis- 
sissippi.  133  U.   S.   587,   591.   33   L.   Ed.   784. 

93.  Prohibiting  greater  charge  for  short 
than  long  haul. — Wabash,  etc.,  R.  Co.  v. 
Illinois,  118  U.   S.  557,  564,   577,  30  L.   Ed. 


244.     See  the  title  CARRIERS,  vol.  3,  p. 
634. 

Section  820,  Kentucky  Statutes,  based 
upon  §  218  of  the  constitution  of  that 
state  adopted  in  1891,  does  not  operate 
as  an  interference  with  interstate  com- 
merce. The  provision  does  not  in  terms 
embrace  the  case  of  interstate  traffic,  but 
is  restricted  in  its  regulation  to  those  who 
own  or  operate  a  railroad  within  the  state, 
and  the  longer  and  shorter  distances  men- 
tioned are  distances  upon  the  railroad  line 
within  the  state.  The  particular  case  be- 
fore the  court  was  one  involving  only  the 
transportation  of  property  from  one  point 
in  the  state  of  Kentucky  to  another  b}'  a 
corporation  of  that  state.  Louisville,  etc., 
R.  Co.  V.  Kentucky.  183  U.  S.  503,  518,  46 
L.  Ed.  298,  citing  New  York,  etc.,  R.  Co. 
v.  Pennsylvania,  158  U.  S.  431,  439,  39  L. 
Ed.  1043;  Henderson  Bridge  Co.  v.  Ken- 
tucky, 166  U.  S.  150,  41  L.  Ed.  953,  to  the 
proposition  that  the  interference  with  the 
commercial  power  of  the  general  govern- 
ment to  be  unlawful  must  be  direct,  and 
not  the  merely  incidental  efifect  of  en- 
forcing the  police  powers  of  a  state.  See, 
also,  Louisville,  etc.,  R.  Co.  v.  Eubank,. 
184  U.    S.   27.    33.   46   L.    Ed.    416. 

94.  Conflicting  state  and  national  laws^ 
—Gulf,  etc..  R.  Co.  V.  Hefley,  158  U.  S. 
98.   105.  39   L.    Ed.   910. 

95.  Limitption  of  charges  to  amount 
snecified  in  bill  of  lading. — Gulf,  etc.,  R. 
Co.  7'.  H'^fley,  158  U.  S.  98,  39  L.  Ed.  910, 
distinguishing  Railroad  Co.  v.  Fuller,  17 
Wall.  560.  21  L.  Ed.  710,  in  the  fact  thnt 
the  act  of  congress  herein  considered  had 
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done  by  the  carrier,  or  to  the  profits  derived  from  it.^^ 

(d)  Posting  Schedule  of  Rates. — A  state  statute  requiring  each  railroad 
company  annually  to  fix  its  rates  for  the  transportation  of  passengers  and 
freight,  and  to  put  up  a  printed  copy  of  such  rates  at  all  its  stations  and  depots, 
and  cause  it  to  remain  posted  durnig  the  year,  and  providing  that  a  failure  to 
fulfill  such  requirements,  or  the  charging  of  a  higher  rate  than  thus  posted, 
should  subject  the  offending  company  to  certain  penalties,  is  not  void  as  a  reg- 
ulation of  interstate  commerce  so  far  as  it  affects  rates  for  the  transportation 
of  interstate  passengers  and  freight,  but  is  valid  as  a  police  regulation,'-*'^  not- 
withstanding an  act  of  congress  authorizing  every  railroad  company  in  the 
United  States  to  carry  upon  and  over  its  road  all  passengers,  freight  and  prop- 
erty on  their  way  from  any  state  to  another  state,  and  to  receive  compensation 
therefor. ^^ 

(e)  Regulations  to  Prevent  Injuries  by  Carriers — aa.  In  General. — As  it  is 
competent  for  the  state  to  administer  justice  according  to  its  own  laws  for 
wrongs  done  and  injuries  suffered,  when  committed  and  inflicted  by  carriers 
while  engaged  in  the  business  of  interstate  or  foreign  commerce,  notwithstand- 
ing the  power  over  those  subjects  conferred  upon  congress  by  the  constitution, 
there  is  nothing  to  forbid  the  state,  in  the  further  exercise  of  the  same  juris- 
diction, to  prescribe  the  precautions  and  safeguards  foreseen  to  be  necessary  and 
proper  to  prevent  by  anticipation  those  wrongs  and  injuries  which,  after  they 
have  been  inflicted,  the  state  has  power  to  redress  and  punish.^^  As  the  state 
has  power  to  secure  to  passengers  conveyed  by  common  carriers  in  their  ve- 
hicles of  transportation  a  right  of  action  for  the  recovery  of  damages  occasioned 
by  the  negligence  of  the  carrier,  in  not  providing  safe  and  suitable  vehicles,  or 
employees,  of  sufficient  skill  and  knowledge,  or  in  not  properly  conducting  and 
managing  the  act  of  transportation,  the  state  may  also  impose,  on  behalf  of  the 
public,  as  additional  means  of  prevention,  penalties  for  the  nonobservance  of 
these  precautions.  It  may  define  and  declare  what  particular  things  shall  be 
done  and  observed  by  such  a  carrier  in  order  to  insure  the  safety  of  the  per- 
sons and  things  he  carries,  or  of  the  persons  and  property  of  others  liable  to  '>je 
affected  by  them.^  It  is  the  state  law  which  defines  who  are  or  may  be  common 
carriers,  and  prescribes  the  means  they  shall  adopt  for  the  safety  of  that  which 
is  committed  to  their  charge,  and  the  rules  according  to  which,  under  varying 
conditions,  their  conduct  shall  be  measured  and  judged;  which  declares  that  the 
common  carrier  owes  the  duty  of  care,  and  what  shall  constitute  that  negligence 

not   been   passed   at    the    time    of   the   de-  of    commerce,    the    question    would    arise 

cision   in   that  case.  whether  it  was  not  local  in  its   character, 

96.  Reasonableness  of  rates. — See  the  and  valid  until  superseded  by  the  para- 
title   CARRIERS,  vol.   3,   p.   633.  m.ount  action   of  congress.    Cited  in   Gulf, 

97.  Posting  schedule  of  rates. — The  etc.,  R.  Co.  v.  Hefley,  158  U.  S.  98,  103,  39 
statute  of  Iowa  passed  in  1862  held  to  be  a  L.  Ed.  910;  Hennington  v.  Georgia,  16S 
valid   police   regulation    and   not   unconsti-  U.  S.  299,  312,  41  L.  Ed.   166. 

tutional  so  far  as  it  affects  interstate  com-  98.  The  act  of  congress  of  June  15,  1966, 
merce.  Railroad  Co.  v.  Fuller,  17  Wall.  c.  124,  14  Stat.  66  and  the  statute  of  Iowa 
560,  21  L.  Ed.  710,  distinguished  in  Gulf,  passed  in  1862,  do  not  conflict,  do  not 
etc.,  R.  Co.  V.  Hefley,  158  U.  S.  98,  39  L.  prescribe  different  rules,  and  only  in  a 
Ed.  910,  in  the  fact  that  the  statute  there  very  general  sense  can  be  said  to  be  in 
considered  was  in  conflict  with  an  act  of  relation  to  the  same  ^"'-'iect  matter.  Rail- 
congress  operating  upon  the  same  sub-  road  Co.  v.  Fuller,  17  V\  .  '1.  560,  21  L.  Ed. 
ject  matter.  See,  also,  Hennington  v.  710;  Gulf,  etc.,  R.  Co.  v.  Her,:y,  158  U. 
Georgia,  163  U.  S.  299,  312,  41  L.  Ed.  166;  S.  98,  103,  39  L.  Ed.  910. 
Cleveland,  etc.,  R.  Co.  v.  Illinois,  177  U.  99.  Regulations  to  prevent  injuries  by 
S.  514,  517,  44  L.  Ed.  868;  Railroad  Com-  carriers.— Smith  v.  Alabama,  124  U.  S. 
mission  Cases,  116  U.  S.  307,  333,  29  L.  Ed.  465,  476,  31  L.  Ed.  508;  Nashville,  etc.,  R. 
630.  Co.  V.  Alabama,  128  U.  S.  96,  100,  32  L. 
While  the  court  in  Railroad  Co.  v.  Ful-  Ed.  352:  Chicago,  etc.,  R.  Co.  v.  Solan, 
ler,  17  Wall.  560,  21  L.  Ed.  710,  was  unan-  169  U.  S.  133,  137,  42  L.  Ed.  688. 
imously  of  the  opinion  that  the  statute  1.  Smith  v.  Alabama,  124  U.  S.  465.  476,. 
was  merely  a  police  regulation,  it  said  31  L.  Ed.  508;  Nashville,  etc.,  R.  Co.  v, 
that  even  if  the   statute   was   a   regulation  Alabama,  128  U.  S-  96,  100,  32  L.  Ed.  352. 
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for  which  he  shall  be  responsible. 2  The  rules  prescribed  for  the  construction 
of  railroads,  and  for  their  management  and  operation,  designed  to  protect  per- 
son and  property,  otherwise  endangered  by  their  use,  are  strictly  within  the 
scope  of  the  local  law.  They  are  not,  in  themselves,  regulations  of  interstate 
commerce,  although  they  control,  in  some  degree,  the  conduct  and  the  liability 
of  those  engaged  in  such  commerce.  So  long  as  congress  has  not  legislated 
upon  the  particular  subject,  they  are  rather  to  be  regarded  as  legislation  in  aid 
of  such  commerce,  and  a  rightful  exercise  of  the  police  power  of  the  state  to 
regulate  the  relative  rights  and  duties  of  all  persons  and  corporations  within  its 
limits.^  Such  are  the  grounds  upon  which  it  has  been  held  to  be  within  the 
power  of  the  state  to  provide  the  various  regulations  treated  in  the  following 
portions  of  this  section,  though  they  affect,  in  a  certain  degree,  interstate  com- 
merce. 

bb.  Examination  of  Employees — (aa)  Examination  of  Engineers  as  to 
General  Competency. — Accordingly  a  state  statute  prescribing  as  a  rule  of  civil 
conduct,  that  engineers  on  railroad  trains  engaged  in  the  transportation  of  pas- 
sengers and  freight  shall  undergo  an  examination  by  a  state  board  as  to  their 
qualifications  and  obtain  a  license,  before  becoming  entitled  to  operate  loco- 
motive engines  within  the  state,  is  not,  when  applied  to  engineers  on  interstate 
trains,  unconstitutional  and  void  as  a  regulation  of  commerce  among  the  states 
but  is  a  pohce  regulation  governing  the  relation  between  carriers  of  passengers 
and  merchandise  and  the  public  who  employ  tV.em,  valid  until  displaced  by 
congressional  legislation  on  the  subject.'* 

(bb)  Examination  of  Employees  as  to  Power  of  Vision. — So,  also,  a  state 
statute  prohibiting  under  penalties  the  employment  of  persons  in  certain  spec- 
ified capacities  on  railroads  within  the  state,  unless  such  employees  shall  have 
first  undergone  an  examination  by  a  state  board  with  respect  to  their  power  of 
vision  and  obtained  a  license  therefrom,  is  not  void  as  a  regulation  of  commerce 
among  the  states,  when  applied  to  the  interstate  operations  of  railroads,  but  is 
a  valid  exercise  of  the  police  power  of  the  state,  designed  to  secure  the  welfare 
and  safety  of  the  public,  within  the  territorial  limits  of  the  state  and  is  valid 
until    displaced    by    congressional    legislation    on    the    subject.      So    far    as   such 

2.  Smith  V.  Alabama,  124  U.  S.  465,  477,  gine,  in  the  business  of  transporting  pas- 
31   L.  Ed.  508.  sengers   and  goods   between  Alabama  and 

3.  Chicago,  etc.,  R.  Co.  v.  Solan,  169  U.  other  states,  should,  while  in  that  state, 
S  1-33,  137,  42  L.  Ed.  688;  Lake  Shore,  by  mere  negligence  and  recklessness  in 
etc.,  R.  Co.  V.  Ohio,  173  U.  S.  285,  296,  43  operating  his  engine,  cause  the  death  of 
L.  Ed.  702;  Pennsjdvania  R.  Co.  v.  one  or  more  passengers  carried,  he  might 
Hughes,  191  U.  S.  477,  489,  48  L.  Ed.  certainly  be  held  to  answer  to  the  crimi- 
"26?.  nal   laws   of  the  state   if  they  declare  the 

4.  Examination  of  engineers  as  to  com-  offense  in  such  a  case  to  be  manslaughter. 
petency. — Smith  v.  Alabama,  124  U.  S.  The  power  to  punish  for  the  offense  after 
465,  482,  31  L.  Ed.  508,  citing  Sherlock  v.  it  is  committed  certainly  includes  the 
Ailing.  93  U.  S.  99,  102,  23  L.  Ed.  819.  See,  power  to  provide  penalties  directed,  as  are 
also,  Hennington  v.  Georgia,  163  U.  S.  those  in  the  statute  in  question,  against 
299,  315,  41  L.  Ed.  166;  Missouri,  etc.,  R.  those  acts  of  omission  which,  if  per- 
Co.  V.  Haber,  169  U.  S.  613,  633,  42  L.  Ed.  formed,  would  prevent  the  commission  of 
S78;  Nashville,  etc.,  R.  Co.  v.  Alabama,  the  larger  offense.  Smith  v.  Alabama,  124 
128   U.    S.   96,    100,   32   L.    Ed.    352;    Ander-  U.   S.   465,  481,   31   L.    Ed.   508. 

son  V.  United  States.  171  U.  S.  604,  616,  43  It  would  be  competent  for  congress  to 
L.  Ed.  300;  Plumle}'  t'.  Massachusetts,  155  legislate  upon  this  subject  matter,  and  to 
U.  S.  461,  472,  39  L.  Ed.  223;  Chicago,  etc.,  prescribe  the  qualifications  of  locomotive 
R.  Co.  V.  Solan,  169  U.  S.  133,  137,  42  L.  engineers  for  employment  by  carriers  en- 
Ed.  688;  Richmond,  etc.,  R.  Co.  v.  Patter-  gaged  in  foreign  or  interstate  commerce, 
■son  Tobacco  Co.,  169  U.  S.  311,  315,  42  It  has  legislated  upon  a  similar  subject 
X,.  Ed.  759;  Western  Union  Tel.  Co.  v.  by  prescribing  the  qualifications  for  pilots 
James,  162  U.  S.  650,  656,  40  L.  Ed.  1105;  and  engineers  of  steam  vessels  engaged  in 
Cleveland,  etc.,  R.  Co.  v.  Illinois,  177  U.  the  coasting  trade  and  navigating  the  in- 
S.  514,  517,  44  L.  Ed.  868;  Pennsylvania  R.  land  waters  of  the  United  States  while 
Co.  V.  Hughes,  191  U.  S.  477,  489,  48  L.  engaged  in  commerce  among  the  states, 
Ed.  268.  _  Rev.  Stat.  Tit.  52,  §§  4399-4500.  and  such 
If  a  locomotive  engineer,  running  an  en-  legislation  undoubtedly  is  justified  on  the 
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statute  affects  interstate  commerce,  it  does  so  only  indirectly,  incidentally  and 
remotely,  so  as  not  to  amount  to  a  regulation  of  that  commerce  within  the  mean- 
ing of  the  constitution.^ 

cc.  Regulations  unth  Regard  to  Speed  of  Trains  and  Other  Precautions. — It 
is  within  the  undoubted  province  of  the  state  legislature  to  make  regulations  with 
regard  to  the  rate  of  speed  of  railroad  trains  at  stations,  and  in  the  neighbor- 
hood of  and  through  cities  and  towns,®  with  regard  to  the  precautions  to  be 
taken  in  the  approach  of  trains  to  bridges,  crossings,  tunnels,  deep  cuts  and 
sharp  curves;'''  the  placing  of  watchmen  and  signals  at  points  of  special  dan- 
ger ;S  the  fencing  of  tracks  ;^  the  attaching  of  bells  and  whistles  to  engines  and 
the  carriage  of  signal  lights  at  night  ;i*'  the  length  and  frequency  of  stops  ;^^  the 
heating,  lighting  and  ventilation  of  passenger  cars  ;^2  the  furnishing  of  food  and 
water  to  cattle  and  other  live  stock  ;^^  and.  generally,  with  regard  to  all  opera- 
tions in  which  the  lives  and  health  of  people  may  be  endangered,  even  though 
such  regulations  affect  to  some  extent  the  operations  of  interstate  commerce. 
Such  regulations  are  strictly  within  the  police  power  of  the  state  and  eminently 
local  in  their  character,  and,  in  the  absence  of  congressional  regulations  over  the 
same  subject,  are  free  from  all  constitutional  objections,  and  unquestionably 
valid.  1^ 

(f)  Location  and  Plan  of  Construction  of  Railroad. — A  state  may  prescribe 
the  location  and  the  plan  of  construction  of  the  road.^^  The  width  of  the 
gauge,  the  character  of  the  grades,  the  mode  of  crossing  streams  by  culverts 
and  bridges,  the  kind  of  cuts  and  tunnels,  the  mode  of  crossing  other  highways, 


ground  that  it  is  incident  to  the  power  to 
regulate  interstate  commerce.  Smith  v. 
Alabama,  124  U.  S.  465,  478,  31  L.  Ed. 
508. 

5.  Examination  of  employees  as  to 
power  of  vision. — Nashville,  etc.,  R.  Co.  v. 
Alabama,  128  U.  S.  96,  97,  32  L.  Ed. 
352.  See,  also,  Smith  v.  Alabama,  124 
U.  S.  465,  482,  31  L.  Ed.  508;  Sherlock  v. 
Ailing,  93  U.  S.  99,  104,  23  L-  Ed.  819;  Mis- 
souri, etc.,  R.  Co.  V.  Haber,  169  U.  S.  613, 
633,  42  L.  Ed.  878;  Hennington  v.  Geor- 
gia, 163  U.  S.  299,  316,  41  L.  Ed.  166;  Chi- 
cago, etc.,  R.  Co.  V.  Solan,  169  U.  S.  133, 
136,  42  L.  Ed.  688;  Richmond,  etc.,  R.  Co. 
V.  Patterson  Tobacco  Co.,  169  U.  S.  311, 
315,  42  L.  Ed.  759;  Cleveland,  etc.,  R.  Co. 
V.  Illinois,  177  U.  S.  514,  517,  44  L.  Ed. 
868. 

6.  Regulating  speed  of  trains. — Crutcher 
V.  Kentucky,  111  U.  S.  47,  61,  35  L.  Ed. 
€49;  Smith  v.  Alabama,  124  U.  S.  465,  31 
L.  Ed.  508;  Gladson  v.  Minnesota,  166  U. 
S.  427,  41  L.  Ed.  1064;  Cleveland,  etc.,  R. 
Co.  V.  Illinois,  177  U.  S.  514,  522,  44  L. 
Ed.  868;  Houston,  etc.,  R.  Co.  v.  Mayes, 
201  U.  S.  321,  329,  50  L.  Ed.  772;  Railroad 
Commission  Cases,  116  U.  S.  307,  333,  29 
L.  Ed.  636.  See  the  titles  MUNICIPAL 
CORPORATIONS;    RAILROADS. 

A  city,  when  authorized  by  the  legisla- 
ture, may  regulate  the  speed  of  railroad 
trains  within  the  city  limits.  Such  act  is, 
€ven  as  to  interstate  trains,  one  only  in- 
directly afifecting  interstate  commerce, 
?nd  is  within  the  power  of  the  state  until 
at  least  congress  shall  take  action  in  the 
matter.  Erb  v.  Morasch,  177  U.  S.  584, 
585,  44  L.  Ed.  897;  Railroad  Co.  v.  Rich- 
mond, 96  U.  S.  521,  24  L.  Ed.  734;  Cleve- 
land, etc.,  R.  Co.  V.  Illinois,  177  U.  S.  514, 
7  U  S  Enc— 27 


44   L.   Ed.   868. 

7.  Precautions  in  approach  to  bridges, 
etc. — Crutcher  v.  Kentucky,  141  U.  S.  47, 
61,  35  L.  Ed.  649;  Cleveland,  etc.,  R.  Co. 
V.  Illinois,  177  U.  S.  514,  522,  44  L.  Ed. 
868;  Railroad  Commission  Cases,  116  U. 
S.   307,   333,  29   L.    Ed.   636. 

8.  Watchmen  and  signals. — Smith  v. 
Alabama,  124  U.  S.  465,  481,  31  L.  Ed.  508. 

9.  Fencing  of  tracks. — Cleveland,  etc., 
R.  Co.  V.  Illinois,  177  U.  S.  514,  522,  44  L. 
Ed.  868;  Railroad  Commission  Cases,  116 
U.    S.   307,  333,  29   L.   Ed.   636. 

10.  Bells,  whistles  and  signal  lights. — 
Cleveland,  etc.,  R.  Co.  v.  Illinois,  177  U. 
S.   514,   522,   44   L-    Ed.   868. 

11.  Length  and  frequency  of  stops. — • 
Houston,  etc..  R.  Co.  v.  Mayes,  201  U.  S. 
321,  329,  50  L.  Ed.  772;  Gladson  v.  Minne- 
sota, 166  U.  S.  427,  430.  41  L.  Ed.  1064. 
See  post,  "Requiring  Trains  to  Stop  at 
Certain   Stations,"   II,  A.  2.  d,    (23),   (i). 

12.  Heating  and  lighting  of  cars. — 
Houston,  etc,  R.  Co.  v.  Mayes,  201  U.  S. 
321,  329,  50  L.  Ed.  772.  See  post,  "Heat- 
ing of  Passenger  Cars,"  II,  A,  2,  d, 
(23),   (g). 

13.  Furnishing  food  and  water  to  hve 
stock. — Houston,  etc.,  R.  Co.  v.  Mayes, 
201    U.    S.  321,  329,  50   L.   Ed.   772. 

14.  Regulations  local  in  character.^ 
Crutcher  v.  Kentucky,  141  U.  S.  47,  61, 
35  L.  Ed.  649;  Gladson  v.  Minnesota,  166 
U.  S.  427,  430,  41  L.  Ed.  1064;  Smith  V. 
Alabama,  124  U.  S.  465.  481,  31  L.  Ed.  508. 

15.  Location  and  plan  of  construction. 
—Gladson  v.  Minnesota,  166  U.  S.  427,  430, 
41  L.  Ed.  1064;  Smith  v.  Alabama.  124  U. 
S.  465,  481,  31  L.  Ed.  508.  See  the  title 
RAILROADS. 
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are  matters  which  may  be  regulated  by  the  state.^^  All  such  regulations  are 
strictly  within  the  police  power  of  the  state.  They  are  not  in  themselves  regu- 
lations of  interstate  commerce;  and  it  is  only  when  they  operate  as  such  in  the 
circumstances  of  their  application,  and  conflict  with  the  expressed  or  presumed 
will  of  congress  exerted  on  the  same  subject,  that  they  can  be  required  to_  give 
way  to  the  paramo«nt  authority  of  the  constitution  of  the  United  States." 

(g)  Heating  of  Passenger  Cars.— The  states  having  authority  to  establish 
reasonable  regulations  appropriate  for  the  protection  of  the  health,  lives  and 
safety  of  their  people,  may  enact  laws,  the  purpose  of  which  is  to  protect  all 
persons  traveling  in  the  state  on  passenger  cars  moved  by  the  agency  of  steam 
against  the  perils  attending  a  particular  mode  of  heating  such  cars.  Accord- 
ingly, a  state  statute  forbidding  under  penalties  the  heating  of  passenger  cars 
in  the  state  by  stoves  or  furnaces  kept  inside  the  cars  or  suspended  therefrom, 
is  a  valid  police  regulation,  and  is  not  repugnant  to  the  commerce  clause  of  the 
constitution,  when  applied  to  the  cars  of  interstate  trains,  in  the  absence  of 
congressional  legislation  on  the  subject.  Such  statute  is  not  a  regulation  of 
commerce  within  the  meaning  of  the  constitution,  although  it  controls  in  some 
degree,  the  conduct  of  those  engaged  in  such  commerce.  So  far  as  it  may  af- 
fect interstate  commerce,  it  is  to  be  regarded  as  legislation  in  aid  of  com- 
merce.^^ 

(h)  Running  of  Trains  on  Sunday. — A  state  statute  prohibiting  the  running 
of  freight  trains  in  the  state  on  Sunday,  applying  alike  to  all  trains,  whether 
domestic  or  interstate,  though  in  a  limited  degree,  affecting  interstate  commerce 
when  applied  to  freight  trains  running  into  and  out  of,  or  passing  through  the 
state  from  and  to  adjacent  states,  and  laden  exclusively  with  freight  received 
on  board  before  the  trains  entered  the  state,  and  consigned  to  points  beyond  its 
limits,  is  not  for  that  reason  an  unreasonable  interference  with,  nor  strictly  a 
regulation  of  interstate  commerce,  but  is  an  ordinary  police  regulation  designed 
to  secure  the  well-being  and  to  promote  the  general  welfare  of  the  people  within 
the  state,  and  therefore,  not  invalid  by  force  alone  of  the  constitution  of  the 
United  States,  in  the  absence  of  any  congressional  legislation  on  the  subject.^^ 

(i)  Requiring  Trains  to  Stop  at  Certain  Statio)U. — A  state  statute  providing 
that  each  railroad  company  operating  lines  within  the  state  shall  cause  three, 
each  way,  of  its  regular  trains  carrying  passengers,  if  so  many  are  run  daily, 
to  stop  at  a  station,  city  or  village,  containing  over  three  thousand  inhabitants,  for 
a  time  sufficient  to  receive  and  let  off  passengers,  is  not,  as  applied  to  interstate 
trains  of  a  railroad  company  organized  under  the  laws  of  the  state,  repugnant 
to  the  commerce  clause  of  the  federal  constitution,  in  the  absence  of  congres- 
sional legislation  upon  the  subject.     Such  statute  is  not  directed  against  inter- 

16.  Character  of  gauge,  grades,  etc. —  freight  train  on  any  railroad  in  the  state 
Smith  V.  Alabama,  124  U.  S-  465,  481,  31  on  Sunday,  and  providing  that  the  super- 
L.  Ed.  508.  intendent   of   transportation  of  any  railroad 

17.  Gladson  v.  Minnesota,  166  U.  S.  427,  shall  be  liable  for  indictment  for  a  mis- 
430,  41  L.  Ed.  1064;  Smith  v.  Alabama,  124  demeanor  for  any  violation  of  the  statute 
U.    S.   465.   481,   31   L.   Ed.   508.  by  his  railroad,  is  not  so  far  as  it  affects 

18.  Heating  of  passenger  cars. — New  interstate  trains,  a  needless  intrusion 
York,  etc..  R.  Co.  v.  New  York,  165  U.  S.  upon  the  domain  of  federal  jurisdiction, 
628,  631,  41  L.  Ed.  853.  See,  also,  Lake  nor  strictly  a  regulation  of  interstate  corn- 
Shore,  etc.,  R.  Co.  V.  Ohio,  173  U.  S.  285,  merce,  but,  considered  in  its  own  nature. 
299,  43  L.  Ed.  702,  709;  Chicago,  etc.,  R.  is  an  ordinary  police  regulation  designed 
Co.'  V.  Solan,  169  U.  S.  133,  137,  42  L.  Ed.  to  secure  the  well-being  and  to  promote 
688;  Richmond,  etc.,  R.  Co.  v.  Patterson  the  general  welfare  of  the  people  within 
Tobacco  Co.,  169  U.  S.  311,  315,  42  L.  Ed.  the  state  by  which  it  was  established,  and, 
759;  Cleveland,  etc.,  R.  Co.  v.  Illinois,  177  therefore,  not  invalid  by  force  alone  of  the 
U.  S.  514,  517,  44  L.  Ed.  868;  Missouri,  constitution  of  the  United  States,  in  the 
etc.,  R.  Co.  V.  Haber,  169  U.  S.  613,  633,  42  absence  of  any  congressional  legislation 
L    Ed    878     '  upon    the    subject.      Hennington    v.    Geor- 

'l9.  Running  of  trains  on  Sunday.— The  gia,  163  U.  S.  299,  41  L.  Ed.  166.  See, 
statute  of  Georgia  Code  1882,  §§  4578,  also.  Lake  Shore,  etc.,  R.  Co.  v.  Ohio.  173 
4310     making    it    unlawful     to      run      any       U.  S.  285,  289,  43  L.   Ed.   702,  709;  Cleve- 
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state  commerce,  but  is  a  reasonable  provision  for  the  public  convenience  en- 
acted under  the  police  power  of  the  state,  and  only  remotely  and  incidentally 
affects  commerce  between  the  states. 20  So  also  a  state  statute,  expressly  de- 
claring that  it  shall  not  apply  to  through  trains  entering  the  state  from  any  other 
state,  or  to  transcontinental  trains,  requiring  railroad  companies  to  stop  all 
their  regular  passenger  trains  running  wholly  within  the  state,  at  stations  in 
all  county  seals  long  enough  to  take  on  and  discharge  passengers  with  safety,  is 
a  reasonable  exercise  of  the  police  power  of  the  state,  even  as  applied  to  a  train 
connecting  with  a  train  of  the  same  company  running  into  another  state,  and 
carrying  interstate  passengers,  as  well  as  the  mail.21  But  a  state  statute  re- 
quiring all  regular  passenger  trains  including  interstate  trains  as  well  as  trains 
running  wholly  within  the  state,  to  stop  a  sufficient  length  of  time  at  the  sta- 
tions of  county  seats  to  receive  and  let  off  passengers  with  safety,  when  applied 
to  a  through  train  used  exclusively  for  interstate  traffic,  is  an  unreasonable  re^-- 
ulation,  and  a  direct  burden  upon  interstate  commerce,  the  railroad  company 
furnishing  other  passenger  trains,  sufficient  in  number  to  accommodate  all  the 
local  and  through  business  along  the  line  of  the  road,  all  of  which  stopped  at 

United   States    authorizing   every   railroad 
company  in  the  United  States  operated  by 
steam,    its    successors    and     assigns,     "to 
carry    upon    and    over     its      road,      boats, 
bridges  and  ferries  all  passengers,  troops^ 
government    supplies,    mails,    freight    and 
property  on   their  way  from  any  state   to 
another    state,    and   to   receive    compensa- 
tion  therefor,   and   to   connect   with   roads 
of  other  states  so  as  to  form  continuous 
lines    for   the    transportation    of   the   same 
to  the   place   of  destination."     The  above 
statutory    provision    was    not    intended    to 
interfere   with  the  authority  of  a  state   to 
enact    such    regulations,    with    respect    at 
least  to  a  railroad  corporation  of  its  own 
creation,  as   were  not  directed  against  in- 
terstate   commerce,    but    which    only    inci- 
dentally   or    remotely   affected    such    com- 
merce, and  were   not   in   themselves   regu- 
lations  of   interstate   commerce,   but   were 
designed  reasonably  to   subserve   the   con- 
venience of  the  public.     Lake   Shore,  etc., 
R.    Co.   V.   Ohio,    173    U.   S.   285,  307,   43    L. 
Ed.    702,    citing    Missouri,    etc.,    R.    Co.    v 
Haber,   169   U.    S.    613,   638,   42   L.    Ed.   878. 
21.  Requiring   intrastate    trains    to    stop 
at   county   seats.— The    statute    of    Minne- 
sota   of    March    31,    1893,    c.    60,    Laws    of 
1893,  p.  173,  was  held  to  be  a  valid  police 
regulation    and    not    an    interference    with 
interstate   commerce.      Gladson   v.    Minne- 
sota, 166  U.  S.  427,  41  L.  Ed.  1064,  cited  in 
Cleveland,   etc.,   R.   Co.   v.   Illinois,   177   U. 
S.    514,    519,    44    L.    Ed.    868,    distinguished 
from   Illinois   Cent.    R.   Co.   v.   Illinois,   163 
U.   S.   142,  153,  41   L.   Ed.   107,  in   that  the 
statute   in   that   case   required  a  fast  train, 
carrying   interstate     passengers     and     the 
United    States    mail,    over     an      interstate 
highway    established    under    authority    of 
congress,    to    turn    aside    from    the    direct 
interstate   route   in   order  to    stop     at     a 
county  seat,  the  present  Question  not  hav- 
ing been  presented  or  derided  in  that  case. 
See,    also,  Mississippi  Railroad  Commission 
V.   Illinois    Cent.    R.   Co.,  203   U.   S.   335,   51 
L.    Ed.    209. 


land,  etc.,  R.  Co.  v.  Illinois,  177  U.  S.  514, 
517,  44  L.  Ed.  868.  See,  also,  the  title 
SUNDAYS   AND   HOLIDAYS. 

20.  Requiring  certain  number  of  trains 
to  stop  at  stations. — The  statute  of  Ohio 
(§  3320,  Rev.  Stat.),  as  amended  by  the 
act  of  April  13,  1889,  sustained  as  a  valid 
police  regulation.  Lake  Shore,  etc.,  R. 
Co.  V.  Ohio,  173  U.  S.  285,  43  L-  Ed.  702, 
cited  in  Lake  Shore,  etc.,  R.  Co.  v.  Smith, 
173  U.  S.  684,  688,  43  L-  Ed.  858,  dis- 
tinguishing Hall  V.  DeCuir,  95  U.  S.  485, 
488,  24  L.  Ed.  547;  Wabash,  etc.,  R.  Co. 
V.  Illinois,  118  U.  S.  557,  30  L.  Ed.  244,  in 
each  of  which  cases  certain  state  enact- 
ments were  adjudged  to  be  inconsistent 
with  the  grant  of  power  to  congress  to 
regulate  commerce  among  the  states;  dis- 
tinguished from  the  case  of  Cleveland, 
etc.,  R.  Co.  V.  Illinois,  177  U.  S.  514,  520, 
44  L.  Ed.  868,  in  the  fact  that  the  statute 
of  Illinois  required  all  regular  passenger 
trains  to  stop  at  county  seats.  See,  also, 
Mississippi  Railroad  Commission  v.  Illi- 
nois Cent.  R.  Co.,  203  U.  S.  335,  51  L.  Ed. 
209. 

The  case  of  Illinois  Cent.  R.  Co.  v.  Illi- 
nois, 163  U.  S.  142,  153,  41  L.  Ed.  107,  is 
not  inconsistent  with  the  conclusion  stated 
in  the  text,  for  the  particular  question 
was  not  involved  in  that  case,  th?  court 
stating  in  its  opinion  that  "the  question 
whether  a  statute  which  merely  required 
interstate  railroad  trains,  without  going 
out  of  their  course,  to  stop  at  county 
seats,  would  be  within  the  constitutional 
power  of  the  state,  is  not  presented,  and 
cannot  be  decided,  upon  this  record."  The 
above  extract  shows  the  full  scope  of  that 
decision.  Any  doubt  upon  the  point  is  re- 
moved by  the  reference  made  to  that  case 
in  Gladson  v.  Minnesota,  166  U.  S.  427, 
431,  41  L.  Ed.  1064;  Lake  Shore,  etc.,  R. 
Co.  V.  Ohio,  173  U.  S.  285,  306,  43  L.  Ed. 
702. 

The  statute  of  Ohio  is  not  inconsistent 
with  §  5258  of  the  Revised  Statutes  of  the 
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county  seats. 22  a  fortiorari,  such  statute  so  far  as  it  requires  a  fast  mail  train, 
carrying  interstate  passengers  and  the  United  States  mail,  over  an  interstate 
highway  established  by  authority  of  congress,  to  delay  the  transportation  of 
such  passengers  and  mails,  by  turning  aside  from  the  direct  interstate  route,  and 
running  to  a  station  of  a  county  seat  three  and  a  half  miles  away  from  a  point 
on  that  route,  and  back  again  to  the  same  point,  and  thus  traveling  seven  miles 
which  form  no  part  of  its  course,  before  proceeding  on  its  way,  and  to  do  this 
for  the  purpose  of  discharging  and  receiving  passengers  at  that  station,  for  the 
interstate  travel  to  and  from  which  the  railroad  company  furnishes  other  and 
ample  accommodation,  is  an  unconstitutional  liindrance  and  obstruction  of  in- 
terstate commerce,  and  of  the  passage  of  the  mails  of  the  United  States.^s 


22.  Requiring  interstate  trains  to  stop 
Et  county  seats. — The  statute  of  Illinois 
passed  March  31,  1874,  §  26,  Rev.  Stat. 
1889,  ch.  114,  §  88,  was  held  void  as  an 
unreasonable  and  direct  burden  upon  in- 
terstate commerce,  when  applied  to  a 
through  train  engaged  exclusively  in  in- 
terstate traffic.  Cleveland,  etc.,  R.  Co.  v. 
Illinois,  177  U.  S.  514,  44  L.  Ed.  868,  dis- 
tinguished from  the  case  of  Lake  Shore, 
etc.,  R.  Co.  V.  Ohio,  173  U.  S.  285,  43  L. 
Ed.  702,  in  the  fact  that  the  Ohio  statute 
required  only  that  three  regular  passen- 
ger trains  should  stop  at  every  station 
containing  three  thousand  inhabitants, 
leaving  the  company  at  liberty  to  run  as 
many  through  passenger  trains  exceeding 
three  per  day  as  it  chose,  without  re- 
striction as  to  stoppage  at  particular  sta- 
tions. In  other  words,  it  left  open  the 
loop  hole  which  the  statute  of  Illinois  ef- 
fectually closed.  See,  also,  Mississippi 
Railroad  Commission  v.  Illinois  Cent.  R. 
Co.,  203  U.  S.  335,  343,  51  L.  Ed.  209; 
Houston,  etc.,  R.  Co.  v.  Mayes,  201  U. 
S.  321,  328,  50  L.  Ed.  772. 

The  statute  in  effect  required  every 
passenger  train,  regardless  of  the  number 
of  such  trains  passing  each  way  daily  and 
of  the  character  of  the  traffic  carried  by 
them,  to  stop  at  every  county  seat 
through  which  such  trains  might  pass  by 
day  or  night,  and  regardless  also  of  the 
fact  whether  another  train  designated  es- 
pecially for  local  traffic  stopped  at  the 
same  station  within  a  few  minutes  before 
or  after  the  arrival  of  the  train  in  ques- 
tion. Cleveland,  etc.,  R.  Co.  v.  Illinois, 
177  U.  S.  514,  521,  523,  44  L.  Ed.  868,  cit- 
ing Illinois  Cent.  R.  Co.  v.  Illinois,  163  U. 
S.  142,  41  L.  Ed.  107. 

While  the  statute  in  question  is  opera- 
tive only  in  the  state  of  Illinois,  it  is 
obnoxious  to  the  criticism  made  of  the 
Louisiana  statute  in  Hall  2'.  DeCuir,  95 
U,  S.  485,  24  L.  Ed.  547,  that  "while  it 
purports  only  to  control  the  carrier  when 
engaged  within  the  state,  it  must  neces- 
sarily influence  his  conduct,  to  some  ex- 
tent, in  the  management  of  his  business 
throughout  his  entire  voyage.  *  *  *  jf 
each  state  was  at  liberty  to  regulate  the 
conduct  of  carriers  while  within  its  ju- 
risdiction, the  confusion  likely  to  follow 
could  not  but  be  productive  of  great  in- 
convenience     and     unnecessary    hardship. 


Each  state  could  provide  for  its  own  pas- 
sengers and  regulate  the  transportation 
of  its  own  freight  regardless  of  the  in- 
terests of  others."  Cleveland,  etc.,  R.  Co. 
V.  Illinois,  177  U.  S.  514,  522,  44  L.  Ed. 
868. 

A  state  railroad  commission,  in  the  ab- 
sence of  congressional  legislation,  has  the 
power,  under  a  state  statute,  to  compel  a 
railroad  company  to  stop  its  interstate 
trains  where  it  has  failed  to  furnish  ade- 
quate accommodation  to  a  particular  lo- 
cality; but  where  such  accommodation 
"nad  been  furnished  by  the  company,  it 
was  held  that  the  railroad  commission  had 
no  such  right,  and  an  attempt  to  assume 
such  power  would  be  a  violation  of  the 
commerce  clause  of  the  constitution.  Mis- 
sissippi Railroad  Commission  v.  Illinois 
Cent.  R.  Co.,  203  U.  S-  335,  344,  51  L.  Ed. 
209. 

23.  Requiring  trains  to  turn  aside  from 
interstate  route  and  run  to  county  seats. 
— The  line  of  railroad  owning  and  operat- 
ing the  train  in  question,  having  been  es- 
tablished by  congress  as  a  national 
highway  for  the  accommodation  of  inter- 
state commerce  and  of  the  mails  of  the 
United  States,  and  as  such  having  been 
recognized  and  promoted  by  the  state  of 
Illinois,  it'  was  held  that  the  statute  of 
Illinois,  Rev.  Stat.  1889,  ch.  114,  §  88,  in 
the  particulars  set  out  in  the  text,  was 
unconstitutional  and  void  as  an  hindrance 
and  obstruction  of  interstate  commerce, 
and  of  the  passage  of  the  mails  of  the 
United  States.  Illinois  Cent.  R.  Co.  v. 
Illinois,  163  U.  S.  142,  153,  41  L.  Ed.  107, 
distinguished  from  Gladson  v.  Minnesota, 
166  U.  S.  427,  431,  41  L-  Ed.  1064,  in  that 
the  train  in  question  in  that  case  ran 
wholly  within  the  state,  and  could  have 
stopped  at  the  county  seat  in  question 
without  deviating  from  its  course,  and 
also  the  statute  of  Minnesota  expressly 
provided  that  the  act  should  not  apply  to 
through  railroad  trains  entering  the  state 
from  any  other  state,  or  to  transcontinen- 
tal trains,  distinguished  from  Cleveland, 
etc.,  R.  Co.  V.  Illinois,  177  U.  S.  514,  44 
L.  Ed.  868,  in  that  in  that  case  the 
question  was  not  presented  whether  the 
statute  was  constitutional  so  far  as  it 
required  the  train  in  question  to  stop  at 
county  seats  without  deviating  from  its 
interstate   course.     See,    also,    Mississippi 
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(j)  Regulations  ztntJi  Respect  to  Liability  of  Carriers — aa.  Prohibiting  Con- 
tracts Exempting  Carrier  from  Common-Lazv  Liability. — A  statute  of  a  state 
affirming  and  extending,  as  applied  to  railroad  corporations,  the  principle  of  the 
common  law,  by  enacting  that  "no  contract,  receipt,  rule  or  regulation  shall  ex- 
empt any  corporation  engaged  in  transporting  persons  or  property  by  railway 
from  lialDility  of  a  common  carrier,  or  carrier  of  passengers,  which  would  exist 
had  no  contract,  receipt,  rule  or  regulation  been  made  or  entered  into,"  as  ap- 
plied to  a  claim,  for  an  injury  happening  within  the  state,  under  a  contract  for 
interstate  transportation,  does  not  contravene  the  provision  of  the  constitution 
of  the  United  States  empowering  congress  to  regulate  interstate  commerce. ^^ 
A  state  has  a  right  to  promote  the  welfare  and  safety  of  those  within  its  ju- 
risdiction by  requiring  common  carriers  to  be  responsible  for  the  full  measure 
of  loss  resulting  from  their  negligence,  a  contract  to  the  contrary  notwith- 
standing, and  such  requirement  with  respect  to  interstate  shipments,  is  not  an 
unlawful  attempt  to  regulate  interstate  commerce  in  the  absence  of  congres- 
sional action  providing  a  different  measure  of  liability. ^-^ 

bb.  Liability  beyond  Carrier's  Ozvn  Lines. — Although  an  attempt  on  the  part 
of  a  state  to  prohibit  a  carrier,  as  to  interstate  shipments,  from  limiting  its  lia- 
bility to  its  own  lines,  would  be  a  regulation  of  interstate  commerce  and  there- 
fore void,26  yet  it  is  within  the  power  of  the  states  to  legislate  as  to  the  form 
of  contracts  limiting  a  carrier's  liability  to  its  own  lines,  even  as  to  contracts  for 
interstate  transportation. 2<5a 

It  is  within  the  power  of  the  state,  even  as  to  interstate  shipments,  to  establish 
a  rule  of  evidence  ordaining  the  character  of  proof  by  which  a  carrier  may  show 
that,  although  it  received  goods  for  transportation  beyond  its  own  line,  never- 
theless, by  agreement,  its  liabilitv  was  limited  to  its  own  line. 2"'  Where  a 
carrier  has  the  right  to  make  a  contract  with  the  shipper,  to  limit  its  liability  as 
a  carrier,  to  damage  or  loss  occurring  on  its  own  line,  the  imposition,  by  a  state 
statute,  upon  the  initial  or  any  connecting  carrier,  in  case  of  the  loss,  damage 
or  destruction  of  freight,  of  the  duty  of  tracing  the  freight  and  informing  the 
shipper,  in  writing,  when,  where,  how  and  by  which  carrier  the  freight  was  lost, 
damaged  or  destroyed,  and  of  giving  the  names  of  the  parties  and  their  official 
position,  if  any,  by  whom  the  truth  of  the  facts  set  out  in  the  information  can 

Railroad   Commission  v.   Illinois   Cent.   R.  25.     Statute   imposing  upon  carrier   full 

Co.,   203   U.   S.  335,   51   L-   Ed.   209;   Hous-  liability   for   negligence. — Pennsylvania    R. 

ton,  etc.,   R.   Co.  v.   Mayes,  201   U.   S.   321,  Co.   v.   Hughes,   191   U.    S.   477,   491,   48    L. 

328,  50  L.  Ed.  772.  Ed.  268.     See  the  title   CARRIER,  vol.   3, 

24.  Prohibiting  contracts  exempting  pp.  581,  602. 
carrier  from  common  law  liability. — The  Whether  federal  courts  follow  de- 
statute  of  Iowa,  Code,  1873,  §  1308,  Stat.  cisicns  of  state  courts.— See  the  title 
1866,  ch.  113,  affirming  and  extending,  as  COURTS,  vol.  4,  p.  1064. 
applied  to  railroads,  the  principle  of  the  26.  Prohibiting  limitation  of  liability  to 
common  law  regarding  the  liability  of  own  lines. — Richmond,  etc.,  R.  Co.  v.  Pat- 
common  carriers,  was  held  not  to  be  in-  terson  Tobacco  Co.,  169  U.  S.  311,  42  L- 
valid  so  far  as  it  affected  interstate  com-  Ed.  759;  Missouri,  etc.,  R.  Co.  v.  Mc- 
merce,  and  under  it  a  stipulation  in  a  con-  Cann,  174  U.  S.  580,  590,  43  L.  Ed.  1093. 
tract  for  interstate  transportation,  under  Qujere,  whether  a  state  would  have  the 
which  a  shipper  and  the  cattle  in  his  right,  with  regard  to  interstate  commerce, 
charge  were  carried  by  a  railroad,  that  the  to  prohibit  a  carrier  from  making  a  con- 
company  should  "in  no  event  be  liable  to  tract  with  the  shipper  to  limit  its  liability 
the  owner  or  person  in  charge  of  said  as  a  carrier  to  .damage  or  loss  occurring 
stock  in  any  amount  exceeding  the  sum  of  on  its  own  line.  Central  of  Georgia  R. 
$500,"  was  held  void  and  unenforceable  Co.  v.  Murphey,  196  -U.  S.  194,  202,  49  L. 
by   the    courts.      Chicago,    etc.,    R.    Co.    v.  Ed.  444. 

Solan,   169   U.   S.   133,   136,   138,   42   L.    Ed.  26a.  Form    of    contract.— See     the    title 

688.      See,   also.    Lake   Shore,   etc.,   R.    Co.  CARRIERS,  vol.  3,  p.  613. 

V.  Ohio,  173  U.  S.  285,  296,  43  L.  Ed.  702;  27.    Proof  of  contract   limiting   liability. 

Cleveland,   etc.,   R.    Co.   v.    Illinois,   177   U.  —The    statute    of    Virginia    Code,    1887,    § 

S.  514,  517,  44  L.  Ed.  868;  Pennsylvania  R.  1295,    regulating    the    liability    of    carriers 

Co.   V.   Hughes,    191   U.    S.   477,   489,   48   L.  beyond  their  own  lines,  held  to  be  a  valid 

Ed.   268.      See   the   title    CARRIERS,   vol.  regulation    even    as    applied    to    interstate 

3,  pp.   581,   602.  shipments.     Richmond,  etc.,  R.  Co.  v.  Pat- 
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be  established  is,  when  apphed  to  an  interstate  shipment  of  freight,  an  inter- 
ference with  and  a  regulation  of  interstate  commerce,  and  therefore  void.^^ 

(k)  Rights  and  Privileges  of  Passengers — aa.  Equal  Rights  and  Privileges. 
— A  state  statute  requiring  those  engaged  in  the  transportation  of  passengers 
among  the  states  to  give  all  persons  traveling  within  that  state,  upon  vessels 
employed  in  such  business,  equal  rights  and  privileges  in  all  parts  of  the  vessel, 
without  distinction  on  account  of  race  or  color,  and  subjecting  to  an  action  for 
damages  the  owner  of  such  a  vessel  who  excludes  colored  passengers,  on  ac- 
count of  their  color,  from  the  cabin  set  apart  by  him  for  the  use  of  whites 
during  the  passage,  is  a  regulation  of  foreign  and  interstate  commerce,  affecting 
a  matter  national  in  its  character,  requiring  uniformity  of  regulation,  and  is. 
therefore,  unconstitutional  and  void,  though  not  in  conflict  with  any  regulation 
prescribed  by  congress. ^^ 

bb.  Equal,  but  Separate  Aecommodations  for  White  and  Colored  Passengers. 
— A  state  statute  requiring  railroads  carrying  passengers  within  the  state  to 
provide  equal,  but  separate,  accommodations  for  the  white  and  colored  races, 
by  providing  two  or  more  passenger  cars  for  each  passenger  train,  or  by  divid- 
ing the  cars  by  a  partition,  so  as  to  secure  separate  accommodations,  appli- 
cable solely  to  commerce  within  the  state,  does  not  interfere  with  commerce  be- 
tween the  states,  and  therefore  does  not  violate  the  commerce  clause  of  the 
federal  constitution.^*^ 

(1)  Facilities  for  Transportation. — While  there  is  much  to  be  said  in  favor  of 
laws  compelling  railroads  to  furnish  adequate  facilities  for  the  transportation 
of  both  freight  and  passengers,^!  ^j^g  absolute  requirement  by  a  state  statute 
that  a  railroad  shall  furnish  to  shippers  a  certain  number  of  cars  at  a  specified 
date,   regardless   of    every   other  consideration   except   strikes   and   other   public 


terson  Tobacco  Co.,  169  U.  S.  311,  313, 
316,  42  L.  Ed.  759.  followed  in  Missouri, 
etc.,  R.  Co.  V.  McCann,  174  S.  U.  580,  587, 
43  L.  Ed.  1093.  See,  also,  Lake  Shore, 
etc.,  R.  Co.  V.  Ohio,  173  U.  S.  285,  296,  43 
L.  Ed.  702;  Central  of  Georgia  R.  Co.  v. 
Murphey,  195  U.  S.  194,  205,  49  L.  Ed.  444; 
Cleveland,  etc.,  R.  Co.  v.  Illinois,  177  U. 
S.   514,   517,  44   L.   Ed.   868. 

28.  Requiring  carrier  to  trace  freight 
and  notify  shipper  where  loss  occurred. 
—Central  of  Georgia  R.  Co.  v.  Murphey, 
196  U.  S.  194,  202,  49  L.  Ed.  444,  holding 
statute  of  Georgia  (Ga.  Code  1895,  §§ 
2317,  2318),  imposing  such  duty  on  com- 
mon carrier,  void  as  to  shipment  made 
from  points  in  Georgia  to  other  states. 
See,  also,  Houston,  etc.,  R.  Co.  v.  Mayes, 
201    U.   S.   321,  330,   50  L.   Ed.   772. 

29.  Interstate  transportation. — Hall  v. 
DeCuir,  95  U.  vS.  485,  34  L.  Ed.  547.  See, 
also,  the  title  CIVIL  RIGHTS,  vol.  3,  p. 
833.  And  see  Chesapeake,  etc.,  R.  Co.  v. 
Kentucky,  179  U.  S.  388,  390,  45  L.  Ed. 
244;  Louisville,  etc.,  R.  Co.  v.  Mississippi, 
133  U.  S.  587,  589,  33  L-  Ed.  784;  Lake 
Shore,  etc.,  R.  Co.  v.  Ohio,  173  U.  S.  285. 
303.  43   L.   Ed.  702. 

30.  Equal  but  separate  accommodations 
for  white  and  colored  passengers. — Stat- 
utes of  IMississippi,  Louisiana  and  Ken- 
tucky providing  for  separate  accommoda- 
tions for  the  two  races,  having  been 
construed  by  the  highest  state  courts  to 
apply  solely  to  commerce  within  the  state, 
the  supreme  court  of  the  United  States, 
accepting  such  construction,  held  that  the 


statutes  in  no  way  interfered  with  inter- 
state commerce,  and  were  not,  therefore, 
unconstitutional  as  regulations  thereof. 
Louisville,  etc.,  R.  Co.  v.  Mississippi,  133 
U.  S.  587,  590,  33  L.  Ed.  784;  Plessy  V. 
Ferguson,  163  U.  S.  537,  547,  41  L.  Ed, 
256;  Chesapeake,  etc.,  R.  Co.  v.  Ken- 
tucky, 179  U.  S.  388,  390,  45  L.  Ed.  244. 
See,  also,  Wabash,  etc.,  R.  Co.  v.  Illinois, 
118  U.  S.  557,  30  L.  Ed.  244;  Railroad 
Commission  Cases,  116  U.  S.  307,  29  L. 
Ed.  636;  Hall  v.  DeCuir,  95  U.  S.  485,  24 
L.   Ed.  547. 

The  provisions  of  the  statute  are  fully 
complied  with,  when  to  trains  within  the 
state  is  attached  a  separate  car  for  col- 
ored passengers.  This  may  cause  an  ex- 
tra expense  to  the  railroad  company;  but 
not  more  so  than  state  statutes  requiring 
certain  accommodations  at  depots,  com- 
pelling trains  to  stop  at  crossings  of  other 
railroads,  and  a  multitude  of  other  mat- 
ters confessedly  within  the  power  of  the 
state.  No  question  arises  under  the 
statute,  as  to  the  power  of  the  state  to 
separate  in  different  compartments  inter- 
state passengers,  or  to  affect,  in  any 
manner,  the  privileges  and  rights  of  such 
passengers.  Louisville,  etc.,  R.  Co.  v. 
Mississippi.  133  U.  S.  587,  591,  33  L.  Ed. 
784.  See,  also,  Chesapeake,  etc.,  R.  Co.  v. 
Kentucky,  179  U.  S.  388,  391,  45  L.  Ed. 
244. 

31.  Adequate  facilities  for  transporta- 
tion.— Houston,  etc.,  R.  Co.  v.  Mayes,  201, 
U.  S.  321,  329,  50  L.  Ed.  772. 
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calamities,  and  making  the  failure  to  furnish  such  cars  punishable  not  only  by 
damages  actually  incurred  by  the  shipper,  but  also  by  an  arbitrary  penalty,  as 
applied  to  interstate  shipments,  transcends  the  police  power  of  the  state  and 
amounts  to  a  burden  upon  interstate  commerce.32  It  is  competent  for  a  state  to 
require  railroad  companies,  including  those  engaged  in  interstate  commerce, 
whose  lines  or  tracks  intersect  the  lines  or  tracks  of  other  companies,  to  pro- 
vide at  such  points  of  intersection,  where  it  is  practicable  and  necessary  for 
the  interests  of  traffic,  ample  facilities  by  track  connections  for  transferring 
cars  from  the  lines  or  tracks  of  one  company  to  those  of  another,  and  to  provide 
at  such  points  of  intersection  equal  and  reasonable  facilities  for  the  interchange 
of  cars  and  traffic  between  their  respective  lines,  and  for  the  receiving,  for- 
warding and  delivering  of  property  and  cars  to  and  from  their  respective  lines. 
Such  a  requirement  affords  facilities  to  interstate  commerce,  and  in  no  wise 
regulates  such  commerce  within  the  meaning  of  the  constitution.-^^ 

(m)  Time,  Place  and  Marnier  of  Delivery. — A  state  may,  in  the  exercise  of 
its  police  authority,  confer  upon  an  administrative  agency  the  power  to  make 
many  reasonable  regulations  concerning  the  place,  manner  and  time  of  delivery 
of  merchandise  moving  in  the  channels  of  interstate  commerce,  but  any  regu- 
lation of  such  subject  made  by  a  state  or  under  its  authority,  which  directly 
burdens  interstate  commerce,  is  a  regulation  of  such  commerce  and  repugnant 
to  the  constitution  of  the  United  States.^^  Accordingly  an  order  of  a  state 
corporation  commission  requiring  a  railroad  company  engaged  in  interstate  com- 
merce to  deliver  cars  containing  interstate  shipments  beyond  its  right  of  way 
and  to  a  private  siding,  was  held  to  impose  a  direct  burden  upon  interstate 
commerce  amounting  to  a  regulation  of  it  and  therefore  void.-''^ 

(24)  Sale  of  Goods. — A  state  statute  prohibiting  the  sale  within  the  state  of 
lawful  articles  of  commerce,  as  applied  to  sales  by  the  importer  in  the  original 
packages,  of  such  goods  manufactured  in  and  brought  from  another  state  or 
a  foreign  country,  is  void  as  being  a  regulation  of  interstate  and  foreign  com- 
merce, in  the  absence  of  legislation  by  congress  authorizing  the  states  to  pro- 
hibit such  sales.3^  Neither  can  a  state  impose  conditions  upon  or  otherwise 
regulate  the  right  of  the  importer  to  sell  imported  goods  in  the  original  pack- 
ages.37     Where  goods  have  been  purchased  in  one  state  to  be  sent  to  another 

32.  Requiring  certain  number  of  cars  state  commerce  when  considered  alone,  to 
at  specified  day. — Houston,  etc.,  R.  Co.  v.  justify  the  ordering  of  the  connection  in 
Mayes,  201  U.  S.  321,  329,  50  L.  Ed._  772  question.  The  question  whether  any  other 
(construing  Rev.  Stat.,  Texas,  articles  portion  of  the  statute  was  a  regulation  of 
4497-5000).                                             _  _  interstate   commerce   was   not   decided. 

33.  Track  connections  and  facilities  for  34.  Time,  place  and  manner  of  delivery, 
interchange  of  cars. — Wisconsin,  etc.,  — McNeill  v.  Southern  R.  Co.,  202  U  S. 
Railroad  v.  Jacobson,  179  U.  S.  287,  45  L.  543,  561,  50  L.  Ed.  1142.  See,  also,  Hous- 
Ed.  194;  Minneapolis,  etc.,  R.  Co.  v.  Min-  ton,  etc.,  R.  Co.  v.  Mayes,  201  U.  S  321, 
nesota,  186  U.  S.  257,  263,  46  L.  Ed.  1151.  50  L.  Ed.  772;  American  Steel,  etc.,  Co.  v. 
See,   generally,   the   title   RAILROADS.  Speed,  192  U.  S.  500.  48  L.   Ed.  538. 

In   Wisconsin,    etc.,    Railroad   v.   Jacob-  35.    Requiring   delivery   of  cars  beyond 

son,   179   U.   S.  287,  295,   45   L.   Ed.   194,   it  right    of    way.— McNeill    v.     Southern     R. 

was  held  that  neither  the  judgment  of  the  Co.,    202    U.    S.    543,    561,    50    L.    Ed.    1142, 

lower    court    requiring    the    two    railroads  construing  order  and  decision  of  the   cor- 

affected   by  that   case   to  provide   such   fa-  poration    commission    of    North    Carolina, 

cilities    for    the    interchange    of    cars    and  and  the  statutes  of  that  state  upon  which 

traffic  at  a  particular  point  of  intersection,  the   same   was   based. 

nor  the  statute  of  Minnesota  (General  36.  Sale  of  goods — In  general. — Leisy 
Laws  of  Minnesota,  1895,  ch.  91)  upon  7:  Hardin.  135  U.  S.  100,  34  L.  Ed.  128; 
which  such  judgment  was  founded,  con-  Lyng  v.  Michigan,  135  U.  S-  161,  34  L. 
stituted  an  interference  with  or  a  regula-  Ed.  150;  Collins  v.  New  Hampshire,  171 
tion  of  interstate  commerce,  it  being  U.  S.  30,  43  L.  Ed.  60.  See  ante,  "Pur- 
stated  in  the  opinion  of  the  supreme  cba=;e  and  Sale  of  Goods,"  I,  A,  3,  d 
court  of  Minnesota  that  there  was  ample  "When  Protection  Ceases,"  I,  A,  4,  b 
evidence  in  the  case  of  a  necessity  for  "Intoxicating  Liquors,"  IT.  A,  2.  d,  (17) 
such  track  connection  resulting  from  the  "Oleomargarine,"  II,  A,  2,  d,  (20). 
benefit  which  would  accrue  to  exclusively  37.    State  cannot  impose  conditions  upon 
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state,  the  latter  state  cannot  prevent  the  delivery  of  the  goods  there  to  the  con- 
signee.38  A  state  has  power  to  prevent  fraud  and  deception  in  the  sale  of  ar- 
ticles within  the  state,  and  so  may  exclude  from  its  limits  or  prohibit  the  sale 
therein,  of  any  article,  though  it  may  have  been  manufactured  in  or  sent  from 
another  state,  which  has  been  disguised  or  adulterated  so  as  to  have  it  look  like 
another  article,  and  the  sale  of  which  may,  by  reason  of  such  disguise  or  adul- 
teration, cheat  the  public  into  purchasing  that  which  they  may  not  intend  to> 
buy.  The  freedom  of  commerce  among  the  states  does  not  demand  the  recogni- 
tion of  the  right  to  practice  a  deception  upon  the  public  in  the  sale  of  any  ar- 
ticles, even  though  they  may  have  become  the  subject  of  trade  in  dilTerent  parts 
of  the  country.^^ 

(25)  Telegraph  Companies — (a)  In  General. — In  the  exercise  of  its  police 
powers,  regulations  may  be  prescribed  by  a  state  with  respect  to  telegraph  lines, 
which  may  be  necessary  for  the  good  order,  peace,  and  protection  of  the  com- 
munity, yet  in  respect  to  such  regulations  there  is  this  necessary  limitation,  that 
the  state  may  not  thereby  encroach  upon  the  free  exercise  of  the  powers  vested 
in  congress.*^  The  regulation  of  commerce  by  the  telegraph,  which  is  confined 
exclusively  within  the  jurisdiction  and  territory  of  a  state,  and  does  not  affect 
other  nations  or  states  or  the  Indian  tribes,  that  is  to  say,  the  purely  internal 
commerce  of  a  state,  belongs  exclusively  to  the  state.'* ^ 

(b)  Buildings,  Poles  and  Wires. — In  the  exercise  of  its  police  power  a  state 
may,  provided  it  does  not  thereby  encroach  upon  the  free  exercise  of  the  power 
vested  in  congress  by  the  constitution,  make  all  necessary  provisions  with  respect 
to  the  buildings,  poles,  and  wires  of  telegraph  companies  in  its  jurisdiction  which 
the  comfort  and  convenience  of  the  community  may  require.'* ^ 

(c)  Transmission  and  Delivery  of  Messages — aa.  In  General. — Whatever 
authority  a  state  may  possess  over  the  transmission  and  delivery  of  messages  by 
telegraph  companies  within  her  limits,  it  does  not  extend  to  the  delivery  of  mes- 
sages in  other  states.  The  regulation  by  a  state  of  the  mode  in  which  messages 
sent  from  points  within  her  limits,  shall  be  delivered  in  other  states,  is  an  im- 
pediment to  that  form  of  interstate  commerce,  which  is  as  much  beyond  the 
power  of  a  state  to  interpose  as  the  imposition  of  a  tax  by  a  state  upon  every 
message  transmitted  by  a  telegraph  company  within  her  limits  to  other  states 
is  beyond  her  power.^^ 

right    to    sell.— Brown    v.    Maryland,     12  Pennsylvania,  171   U.   S.   1,  43   L.   Ed.   49; 

Wheat.  419,  444,  6  L-  Ed.  678.  Scott  v.   Donald,   165  U.   S.  58,  41   L.   Ed. 

Taxation    of    sales. — As    to    the    validity  632;    Capital   City  Dairy  Co.  v.   Ohio,   18a 

of  state  statutes  requiring  the  payment  of  U.   S.  238,  46  L.   Ed.   171;   Austin  v.  Ten- 

a  tax  as  a  condition  precedent  to  the  right  nessee,  179  U.  S.  343,  45  L.  Ed.  224.    See, 

to    sell,    in    the    original    packages,    goods  ante,  "Oleomargarine,"  II,  A,  2,  d,   (20). 
brought   from    other    states    or    from    for-  40.    Power  of  state  to  regulate — Police 

eign  countries,  see  post,  "State  Taxation,"  regulations. — Leioup  v.   Mobile,   127   U.   S. 

Ill;  "Occupation  and  Business  Tax,"  III,  640,    645,   32    L.    Ed.    311;    Western   Union 

B,  2,  b;  "Imports  and  E.xports,"  III,  B,  2,  Tel.    Co.   v.   Pendleton,   122   U.    S.   347,   30 

j,  (2).  L.    Ed.    1187;   Western  Union   Tel.   Co.   v. 

38.  State  cannot  prevent  delivery  of  James,  162  U.  S.  650,  658,  40  L.  Ed.  1105. 
goods. — Bowman  v.  Chicago,  etc.,  R.  Co.,  41.  Regulation  of  internal  commerce. — 
125  U.  S.  465,  31  L.  Ed.  700;  Rhodes  v.  Telegraph  Co.  v.  Texas,  105  U.  S. 
Iowa,  170  U.  S.  412,  415,  420,  42  L.  Ed.  S.  460,  26  L.  Ed.  1067;  Ratterman  z'.  West- 
1088;  Vance  v.  Vandercook  Co.,  No.  1,  ern  Union  Tel.  Co.,  127  U.  S.  411,  425,  32 
170  U.  S.  438,  451,  42  L.  Ed.  1100;  Scott  L.  Ed.  229;  Western  Union  Tel.  Co.  v. 
V.  Donald,  165  U.  S.  58,  41  h.  Ed.  632;  Alabama  State  Board,  132  U.  S.  472,  475, 
Leisy  v.  Hardin,  135  U.  S.  100,  34  L.  Ed.  33  L.  Ed.  409;  Western  Union  Tel.  Co.  v. 
128.  See  ante,  "Transportation  of  Freight  Massachusetts,  125  U.  S.  530,  549,  31  L. 
and  Passengers,"  I,  A,  3,  a;  "When  Pro-  Ed.  790;  Western  Union  Tel.  Co.  v.  Penn- 
tection    Ceases,"    I,   A,   4,   b.  sylvania,   128  U.   S-   39.   32   L.   Ed.  345. 

39.  Regulations  to  prevent  fraud  and  42.  Regulation  of  buildings,  poles,  and 
deception. — Plumley  v.  Massachusetts,  wires  in  jurisdiction. — Western  Union  Tel. 
155  U.  S.  461,  39  L.  Ed.  223.  See,  also,  Co.  v.  Pendleton,  122  U.  S.  347,  359,  30  U 
Patapsco    Guano    Co.    v.    North    Carolina  Ed.    1187. 

Board  of  .Agriculture,  171   U.   S.   345,  357,  43.    Transmission  and  delivery  of  mes- 

43    L.    Ed.    191,    196;     Schollenberger      v.      sages — In    general. — Western    Union    Tel. 


INTERSTATE  AND  FOREIGN  COMMERCE.  425 

bb.  Order  of  Transmission  and  Delivery. — A  state  statvite  requiring  tele- 
graph companies  to  transmit  messages  with  impartiahty  and  good  faith,  and  in 
the  order  in  which  they  are  received,  and  imposing  a  penahy  in  case  of  failure 
to  transmit  or  if  postponed  out  of  such  order,  providing,  however,  that  arrange- 
ments may  be  made  with  publishers  of  newspapers  for  the  transmission  of  in- 
telligence of  general  and  public  interest  out  of  its  order,  and  that  communica- 
tions for  and  from  officers  of  justice  shall  take  precedence  of  all  others,  is  not 
a  valid  exercise  of  the  police  power  of  the  state,  but  is  void  as  an  impediment 
to  the  freedom  of  interstate  commerce,  in  so  far  as  attempts  to  regulate  the 
manner  and  order  of  the  delivery  of  messages  at  points  in  other  states,"*'*  but  a 
statute  imposing  a  penalty  for  failure  to  transmit  and  deliver  messages  with 
impartiality,  good  faith,  and  due  diligence,  as  applied  to  messages  received  for 
transmission  at  points  outside  the  state  and  directed  to  points  within  the  state, 
is  not  a  regulation  of  interstate  or  foreign  commerce  within  the  meaning  of  the 
commerce  clause  of  the  constitution,  but  is  a  mere  police  regulation,  incidentally 
affecting  commerce,  and  valid  in  the  absence  of  congressional  legislation  upon 
the  subject;"*^  and  such  statute  is  not  invalid  as  being  in  conflict  with  the  legis- 
lation by  congress  upon  the  subject  of  telegraph  companies,  as  the  act  of  con- 
gress does  not  touch  the  subject  matter  of  the  delivery  of  messages  as  provided 
for  in  the  state  statute.^^  But  such  a  state  law  would  be  invalid,  even  in  the 
absence  of  congressional  legislation,  if  the  penalty  provided  were  so  grossly  ex- 
cessive that  the  necessary  operation  of  such  legislation  would  be  to  impede  in- 
terstate commerce.'*''' 

cc.  Delivery  by  Messenger. — A  state  statute  requiring  telegraph  companies  to 
deliver  all  telegrams  by  a  messenger,  to  the  persons  to  whom  they  are  addressed, 
provided  such  persons  reside  within  one  mile  of  the  telegraphic  station  or  within 
the  city  or  town  in  which  such  station  is,  void  as  an  interference  with  interstate 
commerce  so  far  as  it  attempts  to  regulate  the  mode  in  which  messages  sent 
from  points  within  the  state  shall  be  delivered  at  points  in  other  states.  Such 
statute,  as  far  as  it  afifects  interstate  commerce,  is  not  a  valid  exercise  of  the 
police  power  of  the  state.* ^ 

Co.  V.  Pendleton,  122  U.  S.  347,  358,  30  L.  the   limits   of  that  state,  the  provisions  of 

Ed.    1187;    Western    Union    Tel.     Co.      v.  the  statute.     See,  also,  Cleveland,  etc.,  R. 

James,  162  U.   S.  650,  659,  40   L.   Ed.   1105.  Co.    v.    Illinois,    177    U.    S.    514,    516,   44    L. 

See,  also,  Telegraph  Co.  v.  Texas,  105  U.  Ed.   868;    Missouri,  etc.,   R.   Co.  v.   Haber, 

S.  460,  26  L.   Ed.   1067;   Cleveland,  etc.,   R.  169    U.    S.    613,    634,    42    L.    Ed.   878;    Lake 

Co.  V.  Illinois,  177  U.  S.  514,  518,  44  L.  Ed.  Shore,  etc.,  R.   Co.  v.  Ohio,  173  U.  S.  285, 

868.                                            _                               _  295,    43    L.    Ed.    702,    709. 

44.  Order  of  transmission  and  delivery  46.  Delivery  of  messages  within  state 
— Delivery  in  other  states. — Western  — Effect  of  act  of  congress. — Western 
Union  Tel.  Co.  v.  Pendleton,  122  U.  S.  Union  Tel.  Co.  v.  James,  162  U.  S.  650, 
347,  359,  30  L-  Ed.  1187.     See,  also,  Pensa-  654,  40  L.   Ed.   1105. 

cola  Tel.  Co.  v.  Western  Union  Tel.  Co.,  47.    Delivery  within   state — Reasonable- 

06  U.  S.  1,  24  L.  Ed.  708;  Telegraph  Co.  v.  ness  of  penalty.— In   Western   Union   Tel. 

Texas,  105  U.  S.  460,  26  L.  Ed.  1067;  West-  Co.  v.  James,  162  U.  S.  650,  662,  40  L.  Ed. 

ern    Union    Tel.    Co.   v.    James,    182    U.    S.  1105,  the  court  said  that  while  the  penalty 

650,  662.  40   L.   Ed.   1105.  of   $100    provided    in    the    Georgia    statute 

45.  Order  of  transmission  and  delivery  was  quite  ample  for  a  neglect  to  deliver 
— Delivery  within  state. — Western  Union  in  some  cases,  it  could  not  say  that  it  was 
Tel.  Co.  V.  James,  162  U.  S.  650,  660,  662,  so  unreasonable  as  to  be  outside  of  and 
40  L.  Ed.  1105,  distinguishing  Western  beyond  the  jurisdiction  of  the  state  to  en- 
Union  Tel.  Co.  V.  Pendleton,  122  U.  S.  act.  The  court  stated  also  that  the  de- 
347,  358,  30  L.  Ed.  1187,  on  the  ground  cision  in  that  case  would  form  no  prece- 
that  no  attempt  is  made  in  the  present  dent  for  holding  valid  such  state 
case  to  enforce  the  provisions  of  the  state  legislation  imposing  an  excessive  penalty, 
statute  beyond  the  limits  of  the  state,  and  48.  Delivery  by  messenger. — Section 
that  no  other  state  could  by  legislative  4178,  Rev.  Stat.,  Indiana,  1881,  held  to  be 
enactment  affect  in  any  degree  the  duty  void  so  far  as  it  prescribed  the  mode  of 
of  the  company  in  relation  to  the  delivery  delivery  of  messages  in  other  states,  and 
of  messages  within  the  limits  of  the  state  an  action  brought  in  the  state  of  Indiana 
of  Georgia.  No  confusion,  therefore,  by  the  sender  of  a  message  to  recover  of 
could  be  expected  in  carrying  out,  within  a    telegraph    company    the     penalty     pre- 
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(d)  Grant  of  Monopoly  by  State. — See  ante,  "Telegraph  Companies,"  11,  A, 
2,  d,   (12),   (k). 

(e)  Taxation. — As  to  state  statutes  taxing  telegraph  companies  engaged  m 
interstate  commerce,  see  post,   "State  Taxation,"   111. 

(f)  Charges  for  Poles  Placed  in  Streets. — A  city  has  a  right  to  charge  a 
telegraph  company  for  the  use  of  the  space  in  its  streets  and  public  places  oc- 
cupied by  the  poles  of  the  company."* ^  The  use  which  a  telegraph  company 
thus  makes  of  the  streets  is  an  exclusive  and  permanent  one,  and  not  tempo- 
rary, and  shifting  in  common  with  the  general  public.^*^  Accordingly  a  munici- 
pal ordinance  requiring  telegraph  companies  to  pay  annually  a  fixed  sum  for 
each  telegraph  pole  placed  in  the  streets,  alleys  and  public  places  of  the  city, 
for  the  privilege  of  using  such  streets,  alleys  and  public  places,  and  graduated 
by  the  amount  of  such  use,  is  not,  as  applied  to  a  telegraph  company  engaged  in 
the  transmission  of  messages  between  points  in  different  states,  void  as  an  in- 
terference with  interstate  commerce.^ ^  Nor  is  such  charge  a  privilege  or  li- 
cense tax,  as  the  amount  to  be  paid  is  not  graduated  by  the  amount  of  the 
business,  and  it  is  not  a  sum  fixed  for  the  privilege  of  doing  business.^^  j^-  ;§ 
more  in  the  nature  of  a  charge  for  the  use  of  property  belonging  to  the  city, 
which  may  properly  be  called  rental. ^^  jt  (joes  not  lie  exclusively  within  the 
power  of  the  city  to  determine  what  is  a  reasonable  rental.^'*  The  acceptance 
by  a  telegraph  company  of  the  provisions,  restrictions  and  obligations  imposed 
by  the  act  of  congress  relating  to  telegraph  companies,  does  not  confer  upon  it 
the  right  to  occupy  the  streets  of  a  city  with  its  poles  free'  from  this  rental 
charge,  as  the  franchise  or  privilege  granted  by  the  act  does  not  carry  with  it 
the  unrestricted  right  to  appropriate  the  public  property  of  the  state.^^ 

(g)  Fees  to  Defray  Expense  of  Local  Inspection  and  Supervision. — A  mu- 


scribed  by  the  statute  for  failing  to  de- 
liver at  a  point  in  Iowa,  a  message 
received  by  the  company  in  Indiana  for 
transmission,  was  held  to  be  an  attempt 
on  the  part  of  the  state  of  Indiana  to  en- 
force its  own  statute  outside  and  beyond 
the  territorial  limits  of  the  state.  Re- 
ferring to  the  decisions  in  Pensacola  Tel. 
Co.  V.  Western  Union  Tel.  Co.,  96  U.  S. 
1,  24  L.  Ed.  708,  and  Telegraph  Co.  v. 
Texas,  105  U.  S-  460,  26  L.  Ed.  1067,  the 
court  said:  "In  these  cases  the  supreme 
authority  of  congress  over  the  subject  of 
commerce  by  tije  telegraph  with  foreign 
countries  or  among  the  states  is  affirmed, 
whenever  that  body  chooses  to  exert  its 
power;  and  it  is  also  held  that  the  states 
can  impose  no  impediments  to  the  free- 
dom of  that  commerce."  Western  Union 
Tel.  Co.  V.  Pendleton,  123  U.  S-  347,  358, 
359,  30  L.  Ed.  1187,  distinguished  and  ap- 
proved in  Western  Union  Tel.  Co.  v. 
James,  162  U.   S.  650,  662,  40   L.   Ed.   1105. 

49.  Right  of  city  to  charge  for  space  in 
streets  occupied  by  telegraph  poles. — St. 
Louis  V.  Western  Union  Tel.  Co.,  148  U. 
S.  92,  98,  99,  37  L.  Ed.  380.  See,  also, 
Western  Union  Tel.  Co.  v.  Pennsylvania, 
R.  Co.,  195  U.  S.  540,  566.  49  L.  Ed.  312; 
Baltimore  v.  Baltimore  Trust,  etc.,  Co., 
166  U.  S.  673,  684,  41  L.  Ed.  IIGO.  See, 
generally,  the  title  STREETS  AND 
HIGHWAYS. 

50.  Nature  of  use  of  streets  by  tele- 
graph company. — St.  Louis  v.  Western 
Union  Tel.  Co.,  148  U.  S.  93,  98,  37  L. 
Ed.   380. 


51.  Ordinance  imposing  fixed  sum  for 
each  pole  valid. — Ordinance  of  the  city  of 
St.  Louis  assessing  a  fixed  sum  annually 
on  account  of  each  pole  in  the  street, 
alleys  and  public  places,  held  valid  even 
as  applied  to  a  telegraph  company  engaged 
in  interstate  coinmerce.  St.  Louis  v. 
Western  Union  Tel.  Co.,  148  U.  S.  92,  37 
L.  Ed.  380.  See,  also,  Western  L^aion  Tel. 
Co.  V.  Pennsylvania  R.  Co.,  195  U.  S.  540, 
566,   49    L.   Ed.   312. 

The  occupation  of  the  streets  by  a  tele- 
graph company  engaged  in  interstate 
commerce  cannot  be  denied  by  the  city. 
All  that  it  can  insist  upon,  in  this  respect, 
is  reasonable  compensation  for  the  space 
in  the  streets  thus  exclusively  appro- 
priated. St.  Louis  V.  Western  Union  Tel. 
Co.,   148   U.   S.   92.   105,   37   L.    Ed.   380. 

52.  Not  a  privilege  or  license  tax. — St. 
Louis  T'.  Western  Union  Tel.  Co.,  148  U. 
S.  92,  97,  37  L.   Ed.  380. 

53.  In  nature  of  rental. — St.  Louis  v. 
Western  Union  Tel.  Co.,  14«  U.  S.  93,  97, 
37  L.  Ed.  380. 

54.  Reasonableness  of  rental. — The  in- 
quiry as  to  the  reasonableness  of  the  ren- 
tal must  be  open  in  tl>c  courts,  and  it  is 
an  inquiry  which  must  depend  largely 
upon  matters  not  apparent  upon  the  face 
of  the  ordinance  but  existing  only  in  the 
actual  state  of  afifairs  in  the  city.  St. 
I,ouis  V.  Western  Union  Tel.  Co.,  148  U. 
S.  93.  105.  37  L.  Ed.  380. 

55.  Liability  to  charge  not  affected  by 
company's  acceptance  of  provisions  of  act 
of  congress. — St.  Louis  v.  Western  Union 
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nicipality  has  the  right  in  the  exercise  of  its  poHce  power  to  impose  a  reasonable 
license  fee  upon  telegraph  poles  and  wires  within  its  limits  to  defray  the  ex- 
pense of  local  governmental  inspection,  supervision  and  regulation,  and  the  fact 
that  such  poles  and  wires  are  used  in  interstate  business  does  not  render  such 
license  fee  obnoxious  to  the  commerce  clause  of  the  constitution.^^  Such  a  tax 
is  not  a  tax  upon  the  property  or  franchises  of  the  company,  nor  in  the  nature 
of  rental  for  occupying  certain  portions  of  the  street.  Neither  is  it  a  charge  for 
the  privilege  of  engaging  in  the  business  of  interstate  commerce,  but  it  is  one 
for  the  enforcement  of  local  governmental  supervision.^'^  An  ordinance  imposing 
such  fee  does  not  become  unreasonable  and  invalid  from  the  fact  that  the  fee 
may  be  in  excess  of  the  amount  necessary  to  reimburse  the  municipality  for 
the  expense  of  supervision.^^  But  a  license  fee,  which  is  so  far  in  excess  of  the 
amount  necessary  for  supervision  and  inspection  that  it  amounts  to  a  revenue 
tax,  is  invalid. ^9 

(26)  Transportation. — The  transportation  of  persons  and  property  from  one 
state  to  another,  or  between  the  United  States  and  foreign  countries,  is  a  branch 
of  interstate  and  foreign  commerce,^^  national  and  even  international  in  its 
character,  admitting  and  requiring  uniformity  of  regulation  affecting  alike  all 
the  states.  Here  there  can  be  of  necessity  only  one  system  or  plan  of  re^-ula- 
tion,  and  that  congress  alone  can  prescribe.     Any  attempt  by  the  states,  there- 


Tel.  Co.,  148  U.  S.  92,  100,  37  L.  Ed.  380. 
See,  also,  Western  Union  Tel.  Co.  v.  Penn- 
sylvania R.  Co.,  195  U.  S.  540,  566,  49  L. 
Ed.    312. 

In  St.  Louis  V.  Western  Union  Tel.  Co., 
148  U.  S.  92,  102,  37  L.  Ed.  380,  the  court, 
referring  to  the  language  of  the  court  in 
Western  Union  Tel.  Co.  v.  Massachusetts, 
125  U.  S.  530,  548,  31  L.  Ed.  790,  constru- 
ing the  act  of  congress  of  July  24,  1866, 
said:  "If  it  is,  as  there  held,  simply  a 
permissive  statute,  and  nothing  in  it  which 
implies  that  the  permission  to  extend  its 
lines  along  roads  not  built  or  owned  by 
the  United  States  carries  with  it  any  ex- 
emption from  the  ordinary  burdens  of 
taxation,  it  may  also  be  affirmed  that  it 
carries  with  it  no  exemption  from  the  or- 
dinary burdens  which  may  be  cast  upon 
those  who  would  appropriate  to  their  ex- 
clusive use  any  portion  of  the  public 
highways." 

56.  Fees  to  defray  expense  of  inspec- 
tion and  supervision. — Western  Union 
Tel.  Co.  V.  New  Hope.  187  U. 
S.  419,  425,  47  L-  Ed.  240;  Atlan- 
tic, etc.,  Tel.  Co.  v.  Philadelphia,  190 
U.  S.  160,  47  L.  Ed.  995;  Postal  Tel.  Cable 
Co.  V.  New  Hope,  192  U.  S.  55,  60,  48  L. 
Ed.  338:  Postal  Tel.  Cable  Co.  v.  Taylor, 
192  U.  S.  64,  48  L.  Ed.  342. 

An  annual  license  fee  imposed  by  the 
borough  of  New  Hope,  Pennsylvania,  on 
telegraph  wires  and  poles  within  its 
limits,  held  not  to  be  a  tax  on  the  prop- 
erty of  the  company,  or  on  its  transmis- 
sion of  messages,  or  on  its  receipts  from 
such  transmission,  or  on  its  occupation  or 
business,  but  to  be  a  charge  in  the  enforce- 
ment of  local  governmental  supervision, 
and  as  such  not  in  itself  obnoxious  to  the 
commerce  clause  of  the  constitution. 
Western  Union  Tel.  Co.  v.  New  Hope, 
187  U.  S.  419.  427.  47  L.  Ed.  240.  citing  St. 
Louis  V.   Western   Union   Tel.   Co.,   148  U. 


S.   92,  37  L.   Ed.   380;   S.  C,  149  U.   S.   465, 
37  L.  Ed.  810. 

Generally,  as  to  whether  ordinances  im- 
posing such  license  fees  are  reasonable  or 
unreasonable,  see  the  titles  ORDI- 
NANCES; TELEGRAPHS  AND  TEL- 
EPHONES. See,  also,  the  title  MU- 
NICIPAL  CORPORATIONS. 

57.  Nature  of  charge. — Atlantic,  etc., 
Tel.  Co.  V.  Philadelphia,  190  U.  S.  160, 
164,   47   L.    Ed.   995. 

"This  license  fee  was  not  a  tax  on  the 
property  of  the  company,  or  on  its  trans- 
mission of  messages,  or  on  its  receipts 
from  such  transmission,  or  on  its  occupa- 
tion or  business,  but  was  a  charge  in  the 
enforcement  of  local  governmental  su- 
pervision, and  as  such  not  in  itself  ob- 
noxious to  the  clause  of  the  constitution 
relied  on."  Western  Union  Tel.  Co.  v. 
New  Hope,  187  U.  S.  419,  427,  47  L.  Ed. 
240. 

58.  Fee  may  exceed  amount  actually 
necessary  for  supervision.. — Western 
Union  Tel.  Co.  v.  New  Hope,  187  U.  S. 
419,  425.  47  L.  Ed.  240;  Postal  Tel.  Cable 
Co.  V.  Taylor,  192  U.  S.  64,  48  L.  Ed.  342; 
Atlantic,  etc.,  Tel.  Co.  v.  Philadelphia,  190 
U.    S.   160,    165,   47   L.    Ed.   995. 

59.  Fee  amounting  to  revenue  tax  in- 
valid.—Postal  Tel.  Cable  Co.  v.  Taylor, 
192  U.  S.  64.  48   L.   Ed.  342. 

By  an  ordinance  of  a  municipality  a  li- 
cense fee  was  imposed  on  a  telegraph 
company  doing  interstate  business  to  de- 
fray expenses  of  supervising  and  inspect- 
ing the  poles  and  wires.  Held,  the  license 
fee  was  far  in  excess  of  the  amount 
necessary  for  such  supervision  and  in- 
spection, and  the  ordinance  was  invalid, 
being  nassed  with  a  view  to  raisinor  reve- 
nue.'  Postal  Tel.  Cable  Co.  v.  Taylor,  192 
U.   S.   64.  70,  72.  48   L.   Ed.   342. 

60.  Transoortation  is  commerce. — S'^e 
ante    "Definitions    and    Nature."    I,    A,    1; 
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fore,  to  regulate  such  transportation  is  void  as  an  invasion  of  the  exclusive 
power  of  congress.*^ ^  The  right  of  continuous  transportation  from  one  end 
of  the  country  to  the  other  is  essential  in  modern  times  to  that  freedom  of 
commerce,  which  the  commerce  clause  was  intended  to  secure,  and  it  would 
be  a  very  feeble  and  almost  useless  provision,  but  poorly  adopted  to  secure  the 
entire  freedom  of  commerce  among  the  states,  which  was  deemed  essential  to 
a  more  perfect  union  by  the  framers  of  the  constitution,  if,  at  every  stage  of 
the  transportation  of  goods  and  chattels  through  the  country,  the  state,  within, 
whose  limits  a  part  of  the  transportation  must  be  done,  could  impose  regula- 
tions concerning  the  price,  compensation,  or  taxation,  or  any  other  restrictive 
regulation  interfering  with  and  seriously  embarrassing  this  commerce. "^^  gvery 
obstacle  to  interstate  or  foreign  transportation,  or  burden  laid  upon  it  by  state 
legislative  authority,  constitutes  a  regulation  of  it.*^^  Particular  instances  of 
attempted  state  regulation  of  interstate  and  foreign  transportation  are  treated 
elsewhere  in  this  article.*''* 

(27)  Warehouses  and  Elevators. — Where  grain  warehouses  and  elevators  are 
situated  and  their  business  is  carried  on  exclusively  within  a  state,  the  state 
may,  as  a  matter  of  domestic  concern,  prescribe  regulations  for  them,  notwith- 
standing they  are  used  as  instruments  by  those  engaged  in  interstate,  as  well 
as  intrastate,  commerce;  and,  until  congress  acts  in  reference  to  their  interstate 
relations,  such  regulations  can  be  enforced,  even  though  they  indirectly  operate? 
upon  commerce  beyond  the  immediate  jurisdiction  of  the  state. ''^  The  authority 
to  make  such  requirements  and  regulations  is  to  be  referred  to  the  general 
power  of  the  state  to  adopt  such  regulations  as  are  appropriate  to  protect  the 


"Transportation    of    Freight    and    Passen- 
gers," I,  A,  3,  a. 

61.  State  cannot  regulate  interstate  and 
foreign  transportation. — See  ante,  "Sub- 
jects National  in  Their  Character,"  II, 
A,  1,  b,  (2),   (b),  cc,   (bb),  bbb. 

62.  Continuous  transportation. — Wa- 
bash, etc.,  R.  Co.  V.  Illinois,  118  U.  S.  557, 
572,  30  L.  Ed.  244;  Bowman  v.  Chicago, 
etc.,  R.  Co.,  125  U.  S.  465,  494,  31  L.  Ed. 
700.  See,  also,  Case  of  State  Freight  Tax, 
15   Wall.  232,  277,  21   L.    Ed.   146. 

63.  Railroad  Co.  v.  Husen,  95  U.  S.  465, 
24  L.  Ed.  527;  Philadelphia,  etc..  Steam- 
ship Co.  V.  Pennsylvania,  122  U.  S.  326, 
339,  30  L.  Ed.  1200;  Case  of  State  Freight 
Tax,   15  Wall.   232,  21   L.    Ed.   146. 

Congress  has  legislated  on  the  subject 
of  the  transportation  of  passengers  and 
merchandise  between  the  states  and  be- 
tween the  United  States  and  foreign 
countries,  and  its  legislation  indicates  its 
intention  that  such  transportation  shall 
be  free,  except  where  it  is  positively  re- 
stricted by  congress  itself,  or  by  the  states 
in  particular  cases  by  the  express  permis- 
sion of  congress.  Bowman  v.  Chicago, 
etc.,  R.  Co.,  125  U.  S.  465,  484,  31  L.  Ed. 
700. 

64.  Particular  instances  of  attempted 
state  regulation. — See  ante,  "State  Stat- 
utes Affecting  Interstate  and  Foreign 
Commerce,"  II,  A,  2,  d,  and  the  various 
subsections  thereunder.  See  post,  "State 
Taxation,"  III. 

65.  Regulation  of  warehouses  and  ele- 
vators— In  general. — Munn  z'.  Illinois,  94 
U.  S.  113,  24  L.  Ed.  77;  Budd  v.  New  York, 
143  U.  S.  517,  36  L.  Ed.  247;  Brass  v. 
Stoeser,    153    U.    S.    391,    38    L.    Ed.    757; 


Cargill  Co.  V.  Minnesota,  180  U.  S.  452, 
45  L.  Ed.  619.  See,  also,  Covington,  etc.. 
Bridge  Co.  v.  Kentucky,  154  U.  S.  204, 
213,  38  L.  Ed.  962;  Wabash,  etc.,  R.  Co.  v. 
Illinois,   118   U.   S.   557,  566,  30   L.   Ed.   244. 

Particular  regulations. — The  statute  of 
Minnesota  (Gen.  Laws  of  Minn.  1895,  ch. 
148,  §§  1,  2)  requiring  a  license,  and  the 
payment  of  a  fee  therefor,  for  the  privi- 
lege of  engaging  in  the  business  of  re- 
ceiving, storing  and  shipping  grain  at 
public  elevators  and  warehouses  in  ih^r 
state,  is  not  a  regulation  of  interstate 
commerce  in  violation  of  the  constitution, 
from  the  fact  that  grain  so  received  or 
stored  is  to  be  shipped  out  of  the  state. 
Cargill  Co.  v.  Minnesota,  180  U.  S.  452, 
470,    45    L.    Ed.    619. 

Statute  of  Illinois. — A  state  can,  under 
the  limitations  upon  the  legislative  power 
of  the  states  imposed  by  the  constitution 
of  the  United  States,  fix  by  law  the 
maximum  of  charges  of  public  elevators 
and  warehouses  used  for  the  reception, 
storage  and  delivery  of  grain,  and  the 
statute  of  Illinois  of  April  25,  1871,  regu- 
lating public  warehouses  and  the  ware- 
housing and  inspection  of  grain,  and  giv- 
ing effect  to  article  13  of  the  constitution 
of  the  state,  which  provides  that  those 
who  conduct  such  public  warehouses  and 
elevators  located  in  cities  containing  not 
less  than  one  hundred  thousand  inhabi- 
tants shall  procure  licenses  and  shall  give 
bond  conditioned  for  compliance  with  the 
law,  and  which  prescribes  maximum  rates 
of  charges  for  storing  and  handling  grain, 
and  declares  certain  penalties  for  the  fail- 
ure to  procure  licenses,  is  not  repugnant 
to  the  provision  of  the  constitution  of  the. 
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people  in  the  enjoyment  of  their  relative  rights  and  privileges,  and  to  guard 
them  against  fraud  and  imposition.  It  is  a  proper  exercise  of  the  police  power 
■of  the  state.*^*' 

(28)  Wharves  and  Wharfage — (a)  Of  the  General  Pozver  of  the  State  to 
Regulate  Wharves. — The  regulation  of  wharves  belongs  prima  facie,  and  in  the 
first  instance,  to  the  state  in  which  they  are  situated,  subject  to  the  power  of 
congress  to  assume  control  when  the  power  of  the  states  is  exercised  in  a  man- 
ner incompatible  with  the  interests  of  commerce.^^ 

(b)  Regulation  of  Places  for  Landing. — A  municipal  ordinance  prescribing 
places  for  the  landing  of  different  classes  of  vessels,  and  placing  the  matter 
under  the  control  of  a  wharf  master  or  other  officer,  whose  duty  it  shall  be  to 
look  after  it,  if  a  regulation  of  commerce  at  all,  comes  within  that  class  in  which 
the  states  may  prescribe  rules  until  congress  assumes  to  do  so.^^ 

(c)  Wharfage — aa.  State,  City  or  Individual  May  Exact  Reasonable  Fees 
for  Use  of  Wharves. — A  municipal  corporation,  owning  improved  wharves,  piers, 
and  other  artificial  means   which  it  maintains,   at  its  own  cost,   for  the  benefit 


TJnited  States  which  confers  upon  con- 
gress the  power  to  regulate  commerce 
with  foreign  nations  and  among  the  sev- 
eral states.  Munn  v.  Illinois,  94  U.  S. 
113,  123,  24  L.  Ed.  77,  followed  in  Budd 
V.  New  York,  143  U.  S-  517,  36  L.  Ed.  247; 
Brass  v.  Stoeser,  153  U.  S.  391,  38  L.  Ed. 
■757. 

The  question  of  the  power  of  the  states 
to  lay  down  a  scale  of  charges,  as  distin- 
guished from  their  power  to  impose  taxes, 
was  first  squarely  presented  to  the  court 
in  Munn  v.  Illinois,  94  U.  S.  113,  24  L.  Ed. 
77,  in  which  a  power  was  conceded  to  the 
state  to  prescribe  regulations  and  fix  the 
charges  of  elevators  used  for  the  recep- 
tion, storage,  and  delivery  of  grain,  not- 
•T-ithstanding  such  elevators  were  used  for 
the  storage  of  grain  destined  for  other 
states."  Covington,  etc.,  Bridge  Co.  v. 
Kentucky,  154  U.  S.  204,  213,  38  L.  Ed. 
€fi2. 

The  statute  of  New  York  of  June  9, 
1888,  ch.  581,  regulating  the  fees  and 
charges  for  elevating,  trimming,  receiving, 
-weighing,  and  discharging  grain  by  means 
of  floating  and  stationary  elevators  and 
warehouses  in  this  state,  whereby  maxi- 
mum charges  were  fixed  for  elevating,  re- 
ceiving, weighing,  and  discharging  grain, 
when  the  business  was  carried  on  in  a 
city  containing  130,000  inhabitants  or  up- 
wards imposing  penalties  for  disregard  of 
the  provisions  of  the  statute,  is  not  in- 
valid as  a  regulation  of  interstate  com- 
merce. The  court  said:  "So  far  as  the 
statute  in  question  is  a  regulation  of  com- 
merce, it  is  a  regulation  of  commerce  only 
on  the  waters  of  the  state,  of  New  York. 
It  operates  only  within  the  limits  of  that 
state,  and  is  no  more  obnoxious  as  a  reg- 
ulation of  interstate  commerce  than  was 
the  statute  of  Illinois  in  respect  to  ware- 
houses, in  Munn  v.  Illinois.  It  is  of  the 
same  character  with  navigation  laws  in 
respect  to  navigation  within  the  state,  and 
laws  regulating  wharfage  rates  within  the 
state,  and  other  kindred  laws.'"  Budd  v. 
New  York,  143  U.  S.  517,  545,  36  L-  Ed. 
^47. 


The  statute  of  North  Dakota  regulating 
grain  warehouses  and  the  weighing  and 
handling  of  grain,  providing  that  all  ele- 
vators, warehouses,  etc.,  in  the  state, 
erected  and  operated  for  the  purpose  of 
storing,  handling,  etc.,  grain  for  profit 
shall  be  deemed  public  warehouses,  and 
providing  that  the  person  operating  such 
public  warehouse  or  elevator  shall  file  a 
bond  with  good  and  sufficient  securities, 
conditioned  for  the  faithful  performance 
of  duty  as  public  warehousemen,  and  pro- 
viding a  maximum  schedule  rate  of 
charges  for  storing  and  handling  of  grain, 
and  providing  that  the  grain  shall  be  kept 
insured  at  the  expense  of  the  warehouse- 
men for  the  benefit  of  the  owner,  is  sub- 
stantially similar  to  the  statutes  of  the 
state  of  Illinois  and  New  York  regulating 
the  afifairs  of  grain  warehouses  and  eleva- 
tors within  those  states,  and  is  not  repug- 
nant to  the  clause  of  the  constitution  of 
the  United  States,  which  confers  upon 
congress  power  to  regulate  commerce 
with  foreign  nations  and  among  the  sev- 
eral states.  Brass  v.  Stoeser,  1.53  U.  S. 
391,  38  L.  Ed.  757. 

66.  Source  of  authority. — Cargill  Co.  v. 
Minnesota,  180  U.  S.  452,  467,  45  L.  Ed. 
619.  Budd  V.  New  York,  143  U.  S.  517, 
545.  36  L.   Ed.  247. 

67.  Of  the  general  power  of  the  state  to 
regulate  wharves. — Cannon  v.  New  Or- 
leans, 20  Wall.  577,  22  L.  Ed.  417;  Packet 
Co.  V.  St.  Louis,  100  U..  S.  423,  25  L.  Ed. 
688;  Transportation  Co.  v.  Parkersburg, 
107  U.  S.  691,  702.  27  L.  Ed.  584.  See, 
also,  Morgan's  Steamship  Co.  v.  Louisiana 
Board  of  Health,  118  U.  S.  455,  30  L.  Ed. 
237;  Huse  v.  Glover.  119  U.  S.  543,  548,  30 
L.  Ed.  487;  Ouachita  Packet  Co.  v.  Aiken, 
121  U.  S.  444,  447,  30  L.  Ed.  976;  Lindsay, 
etc.,  Co.  V.  Mullen,  176  U.  S.  126,  149,  150. 
44  L.  Ed.  400.  See,  generally,  for  a  full 
treatment  of  the  subject,  the  title 
WHARVES  AND  WHARFINGERS. 

68.  Regulation  of  places  for  landing. — 
Packet  Co.  v.  Catlettsburg,  105  U.  S.  559, 
562,  563,  26   L-   Ed.  1169. 
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of  those  engaged  in  commerce  upon  the  pubhc  navigable  waters  of  the  United 
States,  is  not  prohibited  by  the  commerce  clause  of  the  constitution  of  the  United 
States  from  charging  and  collecting  from  parties  using  its  wharves  and  facilities 
such  reasonable  tees  as  will  fairly  remunerate  it  for  the  use  of  the  property.<^^ 

bb.  Reasonableness  as  Affected  by  the  Existence  of  a  Surplus  and  the  Dis- 
position of  the  Same. — Since  a  wharf  is  property,  and  wharfage  is  a  charge  or 
rent  for  its  temporary  use,  the  question  whether  the  owner  derives  more  or  less 
revenue  from  it,  or  whether  more  or  less  than  the  cost  of  building  and  main- 
taining it,  or  what  disposition  he  makes  of  such  revenue,  can  in  no  way  concern 
those  who  make  use  of  the  wharf  and  are  required  to  pay  the  regular  charge 
therefor,  provided,  always,  that  the  charges  are  reasonable  and  not  exorbitant.'"'^ 

cc.  Rule  as  to  Reasonableness  Not  Applicable  to  Private  Wharves. — It  is 
undoubtedly  a  general  rule  of  law,  in  reference  to  all  public  wharves,  that  wharf- 
age must  be  reasonable,  but  a  private  wharf,  that  is,  a  wharf  which  the  owner 
has  construed  and  reserves  for  his  private  use,  is  not  subject  to  this  rule;  for, 
if  any  other  person  wishes  to  make  use  of  it  for  a  temporary  purpose,  the  parties 
are  at  liberty  to  make  their  own  bargain.  That  such  wharves  may  be  had  and 
owned,  even  on  a  navigable  river,  is  not  open  to  controversy."^^ 

dd.  State  Must  Not  Discriminate  against  Interstate  Commerce  in  the  Matter 
of  Charges. — Wharfage  fees  must  be  exacted  equally  from  all  those  who  use  the 
improved  wharves,  and  a  municipality  cannot,  by  exacting  discriminatory  fees, 
employ  the  property  it  thus  holds  for  public  use  so  as  to  hinder,  obstruct,  or 
burden  interstate  commerce  in  the  interest  of  the  wholly  internal  commerce  of  the 
state.  Therefore  an  ordinance  whereunder  vessels  laden  with  the  products  of 
other  states  are  required  to  pay  for  the  use  of  the  public  wharves  of  a  city,  fees 
which  are  not  exacted  from  vessels  landing  thereat  with  the  products  of  the  state, 
is  a  regulation  of  interstate  commerce  in  conflict  with  the  power  of  congress  over 
that  subject.''' 2 

ee.  Wharfage  Distinguished  from  Tomiagc  Duties. — There  is  a  well-recog- 
nized distinction  between  tonnage  duties,  which  the  states  are  prohibited  from 
levying  without  the  consent  of  congress,  and  wharfage  dues,  properly  so  called, 
imposed  in  good  faith  and  to  the  extent  only  of  fair  remuneration  for  wharf 
accommodations  furnished  for  the  convenience  of  trade  and  commerce.  A  duty 
of  tonnage  is  a  charge  for  the  privilege  of  entering,  or  trading,  or  lying  in,  or 
departing  from,  a  port  or  harbor;  wharfage  is  a  charge  against  a  vessel  for  the 
use  of  a  wharf  or  landing.  The  one  is  imposed  by  the  government,  the  other 
by  the  owner  of  the  wharf  or  landing.  The  one  is  a  commercial  regulation, 
dictated  by  the  general  policy  of  the  country  upon  considerations  having  refer- 

69.  Wharfage;  power  of  state  or  city  to  70.    Effect  of  surplus  and  disposition  of 

exact.— Cannon  v.  New  Orleans,  20  Wall.  same.— Packet  Co.  v.  St.  Louis,  100  U.  S. 
577  582,  22  L.  Ed.  417;  Packet  Co.  v.  423,  25  L.  Ed.  688;  Transportation  Co.  v. 
Keokuk,  95  U.  S.  80,  24  L.  Ed.  377;  Packet  Parkersburg,  107  U.  S.  691,  27  L.  Ed.  584; 
Co  V  St.  Louis,  100  U.  S.  423,  25  L.  Ed.  Morgan's  Steamship  Co.  v.  Louisiana 
688;  Vicksburg  v.  Tobin,  100  U.  S.  430,  Board  of  Health,  118  U.  S.  455,  462,  30  L. 
432,  25  L.  Ed.  690;  Guy  V.  Baltimore,  100  Ed.  237;  Ouachita  Packet  Co.  v.  Aiken, 
U.  S.  434,  442,  25  L-  Ed.  743;  Packet  Co.  121  U.  S.  444,  448,  449,  30  L-  Ed.  976. 
V.  Catlettsburg,  105  U.  S.  559,  562,  26  L.  71.  Private  wharves  not  within  rule  as 
Ed  1169-  Transportation  Co.  v.  Parkers-  to  reasonableness. — Transportation  Co.  v. 
burg,  107  U.  S.  691,  698,  27  L.  Ed.  584.  See,  Parkersburg,  107  U.  S-  691,  699,  27  L.  Ed. 
also,  Morgan's  Steamship  Co.  v.  Louisi-  584,  citing  Button  v.  Strong,  1  Black  23, 
ana  Board  of  Health,  118  U.  S.  455,  462,  17  L.  Ed.  29;  Yates  v.  Milwaukee,  10 
30  L.  Ed.  237;  Huse  v.  Glover,  119  U.  S.  Wall.  497,  19  L.  Ed.  984. 
543  550  30  L.  Ed.  487;  Ouachita  Packet  72.  Discriminatory  fees. — Guy  v.  Balti- 
Co'z^.  Aiken,  121  U.  S-  444,  30  L.  Ed.  976.  more,  100  U.  S.  434,  25  L.  Ed.  743;  Ma- 
There  is  no  vaUd  objection  to  the  re-  chine  Co.  v.  Gage,  100  U.  S.  676,  679,  25 
covery  from  any  vessel  landing  at  a  L.  Ed.  754.  See,  also,  Minnesota  v.  Bar- 
wharf  or  pier  owned  by  an  individual  or  ber,  136  U.  S-  313,  325,  34  L.  Ed.  455. 
by  a  municipal  or  other  corporation,  a  A  state  cannot  by  law  authorize  a  mu- 
just  compensation  for  the  use  of  such  nicipal  corporation  to  exact  such  wharfage 
property.  Cannon  v.  New  Orleans,  20  as  it  may  deem  reasonable  from  vessels 
Wall.   577,   582,   22    L.    Ed.   417.  using     certain      designated      wharves,   and 
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ence  to  its  commerce  or  revenue,  the  other  is  a  rent  charged  by  the  owner  of 
the  property  for  its  temporary  use.'^  If  the  charge  imposed  by  the  state  law 
or  ordinance  is  exacted  merely  by  way  of  compensation  for  the  use  of  wharves 
or  other  facilities  afforded  by  the  state  or  city,  or  as  a  return  for  services  actually 
rendered,  it  is  sustainable;  but  otherwise  if  it  is  imposed  merely  as  a  charge  for 
the  privilege  of  entering  or  trading  or  lying  in  or  departing  from  a  port  or 
harbor."'* 

Power  to  Exact  Wharfage  Not  to  Be  Used  as  a  Subterfuge  to  Impose 
Tonnage  Duty. — The  rule  here  stated  implies  that  the  power  to  exact  wharfage 
fees  must  be  exercised  in  good  faith;  that  it  cannot  be  used  for  the  purpose 
of  imposing,  under  the  name  of  a  wharfage  charge,  that  which  is  in  fact  a  mere 
tonnage  duty.^^  Clearly,  a  city  could  not  collect  wharfage  for  the  use  of  the 
unimproved  share  of  the  river,  or  for  that  which  was  not,  in  any  fair  business 
sense,  a  wharf.'''*^ 

But  Legislative  or  Municipal  Intent  Not  Open  to  Inquiry. — But  whether 
a  charge  imposed  is  a  charge  of  wharfage,  or  a  duty  of  tonnage,  must  be  de- 
termined by  the  terms  of  the  ordinance  or  regulation  which  imposes.  An  allega- 
tion that  it  is  not  real  wharfage,  but  a  duty  of  tonnage,  in  the  name  and  under 
the  pretext  of  wharfage,  cannot  be  received  against  the  terms  of  the  ordinance 
itself.  "  This  would  open  the  door  to  an  inquiry  in  every  case  of  wharfage  al- 
leged to  be  unreasonable,  which  would  lead  to  great  inconvenience  and  con- 
fusion, since  neither  courts  nor  juries  would  have  any  practicable  criterion  by 
which  to  judge  of  the  secret  intent  with  which  the  charge  was  made,  whether 
as  wharfage  or  as  a  duty  of  tonnage.  Such  an  inquiry,  if  allowed,  would  brino- 
into  question  not  only  the  intent  of  municipal,  but  of  legislative  bodies,  in  vio- 
lation of  the  well-known  rule  that  the  legislative  motives  and  intent  are  not 
open  to  judicial  inquiry.'''' 

Objectionable  Charge  Void,  though  Not  Proportioned  According  to 
Tonnage    of   Vessel. — When   the   constitution   declares   that   "No   state   shall, 

laden  with  articles  not  the  products  of  the  L.  Ed.  487;  Ouachita  Packet  Co.  v.  Aiken, 

state,   while   vessels   laden   with   such  pro-  121  U.  S.  444,  447,  30  L.  Ed.  976;  Lindsay, 

ducts  of  the  state  are  exempted  from  any  etc.,  v.  Mullen,  176  U.  S.   126,   149,  150,  44 

charge  whatever.     Such  a  statute,  and  an  L.   Ed.  400. 

ordinance   enacted   by   the   corporation   to  ^5.    Power  not  to  be  used  as  subterfuge 

carry  it  out,  are  void.    They  are  a  regula-  to    impose     tonnage     duties. — Cannon     v. 

tion  of  commerce.     Guy  v.  Baltimore,  100  New  Orleans,  20  Wall.  577,  22  L.  Ed.  417; 

U.   S.   434,  25   L.   Ed.   743;    Machine   Co.  v.  Packet  Co.  v.   Keokuk,  95  U.   S.   80,  24  L. 

Gage,  100  U.  S.  676,  679,  25  L-  Ed.  754.  Ed.  377;  Vicksburg  v.  Tobin,  100  U.  S.  430, 

73.  Distinction  between  tonnage  duties  433,  25  L.  Ed.  690;  Packet  Co.  v.  St.  Louis, 
and  wharfage.— Transportation  Co.  v.  100  U.  S.  423,  428,  25  L.  Ed.  688. 
Parkersburg,  107  U.  S.  691,  696,  698,  27  76.  No  wharf,  no  wharfage.— Cannon  v. 
L.  Ed.  584;  Packet  Co.  v.  Keokuk,  95  U.  New  Orleans,  20  Wall.  577,  22  L.  Ed.  417; 
S.  80,  24  L.  Ed.  377;  Packet  Co.  v.  St.  Vicksburg  v.  Tobin,  100  U.  S.  430,  433,  25 
Louis,    100   U.    S.   423,   428,   25    L.    Ed.   688.  L.    Ed.   690. 

See  the  title  TONNAGE   DUTIES.  77.     Intent    or   motive   not   open   to   in- 

74.  Same. — Steamship  Co.  v.  Portwar-  quiry. — Transportation  Co.  v.  Parkers- 
dens,  6  Wall.  31,  18  L.  Ed.  749;  Peete  v.  burg,  107  U.  S.  691,  695,  27  L.  Ed.  584. 
Morgan,  19  Wall.  581,  22  L.  Ed.  201;  Can-  The  fact  that  exorbitant  wharfage  may 
non  V.  New  Orleans,  20  Wall.  577,  22  L.  have  a  similar  effect  as  a  burden  upon 
Ed.  417;  Inman  Steamship  Co.  v.  Tinker,  commerce  as  a  duty  of  tonnage  has  is  not 
94  U.  S.  238,  24  L.  Ed.  118;  Packet  Co.  v.  sufficient.  If  it  is  exorbitant,  it  is  exor- 
Keokuk,  95  U.  S.  80,  24  L.  Ed.  377;  bitant  wharfage,  and  not  a  duty  upon  ton- 
Packet  Co.  V.  St.  Louis,  100  U.  S.  423,  428,  nage;  and  the  remedy  for  the  one  is  dif- 
25  L.  Ed.  688;  Vicksburg  v.  Tobin,  100  U.  ferent  from  the  remedy  for  the  other. 
S.  430,  433.  25  L.  Ed.  690;  Guy  v.  Balti-  The  queston  whether  it  is  the  one  or  the 
more,  100  U.  S.  434,  25  L.  Ed.  743;  Packet  other  is  not  one  of  intent,  but  one  of  fact 
Co.  V.  Catlettsburg,  105  U.  S.  559,  562,  26  and  law;  of  fact,  as  whether  the  charge 
L.  Ed.  1169;  Transportation  Co.  v.  Park-  is  made  for  the  use  of  a  wharf,  or  for  en- 
ersburg,  107  U.  S.  691,  698,  27  L.  Ed.  584;  tering  the  port;  of  law,  as  whether  ac- 
Morgan's  Steamship  Co.  v.  Louisiana  cording  as  the  fact  is  shown  to  exist,  it 
Board  of  Health,  118  U.  S.  455,  30  L.  Ed.  is  wharfage  or  a  duty  of  tonnage.  The 
237;  Huse  v.  Glover,  119  U.  S.  543,  550,  30  intent  is  not  material,  and  is  not  travers- 
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without  the  consent  of  congress,  lay  any  duty  of  tonnage;"  and  when  congress, 
in  §  4220  of  the  Revised  States,  declares  that  "No  vessel  belonging  to  any  citizen 
•of  the  United  States,  trading  from  one  port  within  the  United  States  to  another 
port  within  the  United  States,  or  employed  in  the  banks,  whale,  or  other  fisheries, 
shall  be  subject  to  tonnage  tax  or  duty,  if  such  vessel  be  licensed,  registered, 
or  enrolled,"  they  mean  by  the  phrases,  "duty  of  tonnage,"  and  "tonnage  tax 
or  duty,"  a  charge  tax  or  duty,  on  a  vessel  for  the  privilege  of  entering  a  port; 
and  although  usually  levied  according  to  tonnage,  and  so  acquiring  its  name,  the 
prohibition  is  not  confined  to  that  method  of  rating  the  charge.  Therefore  a 
charge  which  is  otherwise  objectionable  as  a  tonnage  duty,  is  none  the  less  so 
because  fixed  in  some  other  way  than  in  proportion  to  the  cubical  capacity  of 
the  vesselJ^ 

(d)  Remedy  for  Unreasonable  Regulations. — Powers  of  States  and  State 
Courts. — It  is  within  the  power  of  the  state  to  regulate  the  compensation  for 
the  use  of  wharves  and  piers ;  so  as  to  prevent  extortion,  a  power  which  is  often 
very  properly  delegated  to  the  local  municipal  authority.'^ ^  So,  also,  while  the 
statute  authorizes  the  trustees  to  establish  the  rates  of  wharfage,  if  the  sum 
•demanded  for  that  service  is  so  far  beyond  a  reasonable  compensation   for  the 


able.  Transportation  Co.  v.  Parkersburg, 
107   U.    S.    691,   695,   27    L.    Ed.    584. 

78.  Objectionable  charge  void,  though 
not  proportioned  to  tonnage. — Cannon  v. 
New  Orleans,  20  Wall.  577,  22  L.  Ed.  417; 
Transportation  Co.  v.  Parkersburg,  107  U. 
S.  691,  698,  27  L-  Ed.  584;  Steamship  Co. 
V.  Portwardens,  6  Wall.  31,  18  L.  Ed.  749; 
State  Tonnage  Tax  Cases,  12  Wall.  204, 
218,   20   L.   Ed.   370. 

Wharfage  charge  not  void  because  pro- 
portioned to  tonnage. — On  the  other  hand, 
the  city  having  the  right  to  compensation 
for  the  use  of  the  improved  wharf  or 
landing  which  it  has  made,  it  is  no  ob- 
jection to  the  law  or  ordinance  fixing  the 
amount  of  this  compensation  that  it  is 
ineasured  by  the  size  of  the  vessel,  .and 
that  this  size  is  ascertained  by  the  ton- 
nage of  each  vessel.  Cannon  v.  New  Or- 
leans, 20  Wall.  577,  22  L.  Ed.  417;  Packet 
Co.  V.  Keokuk,  95  U.  S.  80,  24  L.  Ed.  377; 
Packet  Co.  v.  St.  Louis,  100  U.  S.  423,  25 
L.  Ed.  688;  Guy  v.  Baltimore,  100  U.  S. 
434,  25  L.  Ed.  743;  Packet  Co.  v.  Catletts- 
burg,  105  U.  S.  559,  561,  26  L.  Ed.  1169; 
Transportation  Co.  z>.  Parkersburg,  107  U. 
S.  691,  697,  27  L-  Ed.  584;  Huse  v.  Glover, 
119  U.  S.  543,  550,  30  L.  Ed.  487;  Ouachita 
Packet  Co.  v.  Aiken,  121  U.  S.  444,  448,  30 
L.  Ed.  976;  Head  Money  Cases,  112  U.  S. 
580,   596,   28   L.    Ed.    798. 

By  the  Keokuk  ordinance  wharfage 
fees  were  charged  whenever  a  steamboat 
should  make  fast  to  any  part  of  the 
wharf  of  that  city,  or  to  any  vessel,  or 
other  thing  at  or  upon  said  wharf,  or 
should  receive  or  discharge  any  passen- 
gers or  freight  thereon,  or  should  use  any 
part  of  the  wharf  for  the  purpose  of  dis- 
charging, receiving,  or  landing  any  freight 
or  passenger — the  fees,  in  such  cases,  to 
be  measured  by  the  tonnage  of  the  boat 
using  the  wharf.  The  unanimous  judg- 
ment of  the  court  was  that  the  Keokuk 
ordinance  was  not  repugnant  to  the  con- 
•stitution    of    the    United    States — that    the 


wharfage  fees  collectible  thereunder  were 
by  way  of  compensation  to  the  city  for 
the  use  of  its  property  and  were  not  du- 
ties, taxes,  or  burdens  for  the  mere 
privilege  of  entering  the  port  of  Keokuk, 
or  remaining  in  it,  or  departing  from  it. 
Packet  Co.  v.  Keokuk,  95  U.  S.  80,  24  L- 
Ed.  377.  Accord:  Packet  Co.  v.  St.  Louis, 
100  U.   S.  423,  25  L.   Ed.  688. 

And  in  Transportation  Co.  v.  Parkers- 
burg, 107  U.  S.  691,  696,  698,  27  L-  Ed. 
584,  speaking  of  a  charge  of  wharfage  ac- 
cording to  the  tonnage  of  a  vessel,  and  a 
duty  of  tonnage  prohibited  by  the  consti- 
tution, the  court  said:  "They  are  not  the 
same  thing;  a  duty  of  tonnage  is  a  charge 
for  the  privilege  of  entering,  or  trading 
or  lying  in,  a  port  or  harbor;  wharfage  is 
a  charge  for  the  use  of  a  wharf."  And 
again,  ""The  fact  that  the  rates  (of 
wharfage)  charged  are  graduated  by  the 
size  or  tonnage  of  the  vessel  is  _  of  no 
consequence  in  this  connection.  This  does 
not  make  it  a  duty  of  tonnage  in  the  sense 
of  the  constitution  and  the  acts  of  con- 
gress." Citing  Cannon  v.  New  Orleans, 
20  Wall.  577,  22  L.  Ed.  417.  Packet  Co. 
V.  Catlettsburg,  105  U.  S.  559,  26  L.  Ed. 
1169.  See,  also.  Huse  v.  Glover,  119  U. 
S.    543,    550,   30    L.    Ed.    487. 

In  Cannon  v.  New  Orleans,  20  Wall. 
577,  22  L.  Ed.  417,  the  ordinance  ob- 
jected to  was  held  invalid  not  on  account 
of  the  provision  graduating  the  charge  in 
proportion  to  the  tonnage,  but  because 
it  undertook  to  impose  levee  duties  "on 
all  steamboats  which  shall  moor  or  land 
in  any  part  of  the  port  of  New  Orleans;" 
it  being  in  evidence  that  not  more  than 
one-tenth  of  the  river  front  in  the  city  of 
New  Orleans  had  any  wharf,  and  that  ves- 
sels often  landed  at  various  places  within 
the  city  where  no  wharfage  facilities  ex- 
isted. 

79.  Remedies;  powers  of  states  and 
state  courts. — Cannon  v.  New  Orleans,  20 
Wall.   577,  582,   22  L.   Ed.   417. 
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use  of  the  city's  wharf  as  to  be  oppressive,  and  an  abuse  of  the  power  thus 
ccnf erred,  the  courts  could  in  some  way  give  appropriate  rehef.^*^ 

Powers  of  Federal  Courts. — Wharfage,  until  congress  shall  pass  some  law 
to  regulate  it,  is  governed  by  local  state  laws.  By  those  laws  it  is  generally 
required  to  be  reasonable,  and  by  those  laws  its  reasonableness  must  be  judged. 
If  it  does  not  violate  them,  the  courts  of  the  United  States  cannot  interfere  to 
prevent  its  exaction.  If  the  charges  are  unreasonable,  remedy  must  be  sought 
by  invoking  the  laws  of  the  state,  which  cannot  be  done  in  the  federal  courts 
when  the  jurisdiction  of  the  court  is  rested  upon  the  supposed  unconstitutionality 
of  the  charges  for  wharfage  and  not  on  the  citizenship  of  the  parties.  If  the 
state  laws  furnish  no  remedy,  in  other  words,  if  the  charges  are  sanctioned  by 
them,  then  it  is  for  congress,  and  not  for  the  federal  courts,  to  regulate  the 
matter  and  provide  a  proper  remedy.  Until  congress  has  acted,  the  courts  of 
the  United  States  cannot  assume  control  over  the  subject  as  a  matter  of  federal 
cognizance.  It  is  congress,  and  not  the  judicial  department,  to  which  the  con- 
stitution has  given  the  power  to  regulate  commerce  with  foreign  nations  and 
among  the  several  states.  The  courts  can  never  take  the  initiative  on  this 
subject. ^^ 

B.  Internal  or  Intrastate  Commerce — 1.  Powe;r  of  Congress — a.  In 
General. — Congress  has  no  power  of  regulation  nor  any  direct  control  over  the 
purely  internal  commerce  or  domestic  trade  of  a  state,  that  is,  such  commerce  or 
trade  as  is  carried  on  entirely  within  the  limits  of  a  state  and  does  not  extend 
to  or  affect  other  nations,  or  states,  or  the  Indian  tribes.  The  power  to  regulate 
such  commerce  belongs  exclusively  to  the  states. ^^  Congress  has  no  power  to 
interfere   with   police   regulations   relating   exclusively   to   the   internal   trade   of 


80.  Same. — Packet  Co.  v.  Catlettsburg, 
].)5   U.    S.    559,   564,   26    L-    Ed.    1169. 

81.  Powers  of  federal  courts. — Trans- 
tiortation  Co.  v.  Parkersburg,  107  U.  S. 
091,  701,  27  L.  Ed.  584;  Ouachita  Packet 
Co.  V.  Aiken,  121  U.  S.  444,  448,  450,  30 
L.  Ed.  976;  Olsen  v.  Smith,  195  U.  S.  332, 
49  L.  Ed.  224;  Thompson  v.  Darden,  198 
U.   S.  310,   316,  49   L.   Ed.   1064. 

The  city  of  Parkersburg,  in  West  Vir- 
pjnia,  built  a  wharf  and  established  cer- 
tain rates  of  wharfage  which  the  P.  &  O. 
Transportation  Co.  complained  of  as  ex- 
tortionate, and  as  being  merely  a  pretext 
for  levying  a  duty  of  tonnage;  the  com- 
pany thereupon  filed  a  bill  in  the  circuit 
court  of  the  United  States  to  restrain 
proceedings  in  a  suit  brought  in  the  state 
court  to  collect  the  wharfage,  and  prayed 
that  the  wharfage  ordinance  might  be  de- 
clared void,  and  for  other  relief.  Held: 
1.  That,  as  the  ordinance  on  its  face  im- 
posed charges  of  wharfage  only,  though 
these  charges  might  be  unreasonable  and 
exorbitant,  the  court  will  not  entertain  an 
averment  that  they  were  not  intended  as 
wharfage,  but  as  a  duty  of  tonnage.  An 
inquiry  into  the  secret  intent  of  the  body 
imposing  the  charge  is  inadmissible; 
whether  it  is  one  thing  or  the  other  must 
be  determined  by  the  ordinance  or  regula- 
tion itself.  2.  The  ordinance  in  this  case 
imposed  certain  rates  of  wharfage  on  ves- 
sels "That  may  discharge  or  receive 
freight,  or  land  on  or  anchor  at  or  in 
front  of  any  public  landing  or  wharf  be- 
longing to  the  city,  for  the  purpose  of 
<lischarging    or   receiving    freight;"      held, 
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that  the  ordinance  only  intended  to  charge 
for  the  use  of  a  wharf,  and  not  for  en- 
tering the  port,  or  lying  at  anchor  in  the 
river.  3.  Wharfage  is  a  charge  for  the 
use  of  a  wharf,  made  by  the  owner  there- 
for by  way  of  rent,  or  compensation;  a 
duty  of  tonnage  is  a  tax  or  duty  charged 
for  the  privilege  of  entering,  or  loading 
or  lying  in,  a  port  or  harbor,  and  can  only 
be  imposed  by  the  government.  Whether 
a  charge  is  wharfage  or  a  duty  of  tonnage, 
is  a  question,  not  of  intent,  but  of  fact 
and  law;  of  fact,  whether  it  is  imposed  for 
the  use  of  a  wharf,  or  for  the  privilege  of 
entering  a  port,  of  law,  whether,  accord- 
ing as  the  fact  is,  it  is  wharfage  or  a  duty 
of  tonnage.  5.  That,  although  wharves 
are  related  to  commerce  and  navigation 
as  aids  and  conveniences,  yet  being  local 
in  their  nature,  and  requiring  special  regu- 
lations, for  particular  places,  in  the  ab- 
sence of  congressional  legislation  on  the 
subject,  the  regulation  thereof  properly 
belongs  to  the  states  in  which  they  are 
situated.  6.  That  a  suit  will  not  lie  in  the 
circuit  court  of  the  United  States  for  re- 
lief against  exorbitant  wharfage,  as  a  case 
arising  under  the  constitution  or  laws  of 
the  United  States,  even  though  it  be  al- 
leged that  the  wharfage  was  intended  as 
a  "duty  of  tonnage,  the  alleged  intent  not 
being  traversable.  Transportation  Co.  v. 
Parkersburg,  107  U.  S.  691,  27  L.  Ed.  584. 
82.  Purely  internal  commerce. — Gib- 
bons V.  Ogden,  9  Wheat.  1,  194,  6  L.  Ed. 
23;  Lord  v.  Steamship  Co.,  102  U.  S.  541, 
543,  26  L.  Ed.  224;  Telegraph  Co.  v.  Texas, 
105  U.  S.  460,  466,  26  L.  Ed.  1067;  County 
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the  states. ^2  No  interference  by  congress  with  the  business  of  citizens  trans- 
acted within  a  state  is  warranted  by  the  constitution,  except  such  as  is  strictly 
incidental  to  the  exercise  of  powers  clearly  granted  to  the  legislature.^^ 

b.  Prohibiting,  Authorising  and  Taxing  Business  ivithiii  State. — Congress 
has  no  power,  under  the  constitution,  to  prohibit  trade  within  the  limits  of  a 
state.^^  Congress  cannot  authorize  a  trade  or  business  within  a  state  in  order 
to  tax  it,s^  its  power  to  authorize  a  business  within  a  state  being  plainly  re- 
pugnant to  the  exclusive  power  of  the  state  over  the  same  subject,  and  it  can- 
not, by  exacting  a  tax  for  carrying  on  a  certain  business,  thereby  authorize  such 


of  Mobile  v.  Kimball,  102  U.  S.  691,  699, 
26  L.  Ed.  238;  Covington,  etc.,  Bridge  Co. 
V.  Kentucky,  154  U.  S.  204,  210,  38  L.  Ed. 
962;  Lehigh  Valley  R.  Co.  v.  Pennsylvania, 
145    U.    S.    192,    200,    36    L.    Ed.    672;    State 
Tonnage  Tax  Cases,  12  Wall.  204,  214,  20 
L.  Ed.  370;  Wiggins  Ferry  Co.  v.  East  St. 
Louis,   107    U.    S.   365,   376,  27    L.    Ed.    419; 
Kidd  V.    Pearson,   128   U.    S.    1,    16,   32    L. 
Ed.    346;    Interstate    Commerce    Commis- 
sion V.   Brimson,  154  U.   S.  447,  470,  38   L. 
Ed.    1047;    Pittsburg,    etc..    Coal     Co.      v. 
Bates,   156   U.   S.   577,   587,   39    L.    Ed.    538; 
Geer  v.  Connecticut,  161  U.  S.  519,  531,  40 
L.  Ed.  793;  The  Daniel  Ball,  10  Wall.  557, 
465,  19  L.  Ed.  999;  HalU'.  DeCuir,  95  U.  S. 
485,  487,  488,  24  L.  Ed.  547;  Allen  v.  New- 
bury,   21    How.    244,    245,    16    L.    Ed.    110; 
Ex    parte    McNeil,    13    Wall.    236,    240,    20 
L.    Ed.    624;    Railroad    Co.    v.    Fuller,    17 
Wall.  560,  568,  21  L.   Ed.   710;  Trademark 
Cases,    100    U.    S.    82,    96,    25    L.    Ed.    550; 
License  Tax  Cases,  5  Wall.  462,  470,  471, 
18  L.  Ed.  497;  United  States  v.  Dewitt,  9 
Wall.  41,  19  L.  Ed.  593;  Patterson  ?7.  Ken- 
tucky, 97  U.  S.  501,  24  L.  Ed.  1115;  Sinnot 
V.  Davenport,  22  How.  227,  243,  16  L.   Ed. 
243;   Railroad  Co.  v.  Husen,  95  U.  S.  465, 
469,  24  L.  Ed.  527;  Schollenberger  v.  Penn- 
sylvania,   171    U.    S.    1,    13,    43    L.    Ed.    49; 
Steamship  Co.  v.  Portwardens,  6  Wall.  31, 
18  L.  Ed.  749;  Case  of  State  Freight  Tax, 
15  Wall.  232,  277,  21  L.  Ed.  146;  Moore  v. 
American  Transp.   Co.,  24   How.   1,   39,   16 
L.  Ed.. 674;     Downham  v.  Alexandria  Coun- 
cil, 10  Wall.  173,  19  L.  Ed.  829;  Pervear  v. 
Commonwealth,  5  Wall.  475,  18  L.  Ed.  608; 
Addyston  Pipe,  etc..  Co.  v.  United  States, 
175  U.  S.  211,  247,  44  L.  Ed.  136;  Northern 
Securities  Co.  v.  United  States,  193  U.  S. 
197,   349,   48  L.   Ed.   679;   Wabash,   etc.,   R. 
Co.  V.  Illinois,  118  U.  S.  557,  30  L-  Ed.  244; 
Nathan    v.    Louisiana,    8    How.    73,    81,    12 
L.    Ed.    992. 

The  purely  internal  commerce  of  a  state 
is  reserved  to  the  state  itself,  because 
never  surrendered  to  the  general  govern- 
ment. Gibbons  v.  Ogden,  9  Wheat.  1,  194, 
6  L-  Ed.  23;  Allen  v.  Newberry,  21  How. 
244,  245.  16  L-  Ed.  110;  Kidd  v.  Pearson, 
128  U.  S.  1,  17,  32  L.  Ed.  346;  Interstate 
Commerce  Commission  v.  Brimson,  154 
U.  S.  447,  470,  38  L.  Ed.  1047;  Geer  v. 
Connecticut,  161  U.  S.  519,  532,  40  L.  Ed. 
793;  Wiggins  Ferry  Co.  v.  East  St.  Louis, 
107  U.  S.  365,  377,  27  L.  Ed.  419;  Sinnot 
V.  Davenport,  22  How.  227,  243,  16  L.  Ed. 
243. 

The  distinction  between  internal  and  ex- 


ternal commerce  and  interstate  commerce 
is  marked,  and  has  always  been  recognized 
by  the  federal  supreme  court.  In  Gib- 
bons V.  Ogden,  9  Wheat.  1,  194,  6  L.  Ed. 
23,  Mr.  Chief  Justice  Marshall  referring 
to  the  words  of  the  grant  of  the  com- 
mercial power  to  congress,  said:  "It  is 
not  intended  to  say  that  these  words  com- 
prehend that  commerce,  which  is  com- 
pletely internal,  which  is  carried  on  be- 
tween man  and  man  in  a  state,  or  between 
different  parts  of  the  same  state,  and 
which  does  not  extend  to  or  affect  other 
states.  Such  a  power  would  be  incon- 
venient and  is  certainly  unnecessary. 
Comprehensive  as  the  word  'among,'  is,  it 
may  very  properly  be  restricted  to  that 
commerce  which  concerns  more  states 
than  one." 

83.  Police  regulations. — Covington,  etc., 
Bridge  Co.  v.  Kentucky,  154  U.  S.  204^ 
210,  38  L.  Ed.  962;  United  States  v.  De- 
witt, 9  Wall.  41,  19  L-  Ed.  593;  Patterson 
V.  Kentucky,  97  U.  S.  501,  24  L.  Ed.  1115; 
License  Cases,  5  How.  504,  12  L.  Ed.  256; 
Passenger  Cases,  7  How.  283,  12  L.  Ed. 
702;  License  Tax  Cases,  5  Wall.  462,  470, 
18  L.   Ed.  497. 

The  29th  section  of  the  internal  revenue 
act  of  March  2,  1867  (14  Stat,  at  L.  484), 
which  makes  it  a  misdemeanor,  punishable 
by  fine  and  imprisonment,  to  mix  for  sale 
naptha  and  illuminating  oils,  or  to  sell  or 
ofifer  such  mixture  for  sale,  or  to  sell  or 
offer  for  sale  oil  made  of  petroleum  for 
illuminating  purposes,  inflammable  at  less 
temperature  or  fire-test  than  110  degrees 
fahrenheit,  is  in  fact  a  police  regulation, 
relating  exclusively  to  the  internal  trade 
of  the  states,  and  consequently  can  have 
no  effect  within  the  limits  of  the  state, 
but  is  effective  only  where  the  legislative 
authority  of  congress,  excludes,  territori- 
ally, all  state  legislation,  as  for  example, 
in  the  District  of  Columbia.  United  States 
V.  Dewitt,  9  Wall.  41,  19  L.  Ed.  593.  See, 
also,  Patterson  v.  Kentucky,  97  U.  S.  501,^ 
50.1,  24  L.   Ed.  1115. 

84.  Interference  by  congress  with  busi- 
ness within  state. — Covington,  etc..  Bridge 
Co.  f.  Kentucky,  154  U.  S-  204.  211.  38  L. 
Ed.  962;  License  Tax  Cases,  5  Wall.  462, 
470,   471.   18   L.   Ed.   497. 

85.  Prohibiting  trade  within  state. — 
United  States  v.  Dewitt,  9  Wall.  41,  19  L. 
Ed.  593. 

86.  Cannot  authorize  business  in  order 
to  tax  it.— License  Tax  Cas^s,  5  Wall.  462, 
18  L.  Ed.  497. 
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business  to  be  carried  on  within  the  Hmits  of  the  state.^^  Therefore,  congress 
having  no  power  of  regulation  nor  any  direct  control  over  the  internal  commerce 
or.  domestic  trade  of  the  states,  licenses  required  by  the  acts  of  congress  for 
selling  liquor  and  lottery  tickets  within  the  states  confer  no  authority  what- 
ever.88  Although  such  licenses  give  no  authority,  the  businesses  for  which  they 
are  required  may  be  taxed  by  the  national  government,  notwithstanding  such 
businesses  are  prohibited  by  the  laws  of  the  state.^s  A  license  from  the  federal 
government,  under  the  internal  revenue  acts  of  congress,  is  no  bar  to  an  indict- 
ment under  a  state  law  prohibiting  the  sale  of  intoxicating  liquors.^^  The  act 
of  congress,  commonly  known  as  the  war  revenue  act,9i  providing  that  on 
every  sale  or  agreement  of  sale,  or  agreement  to  sell  any  products  or  mer- 
chandise at  any  exchange  or  board  of  trade,  or  other  similar  place,  there  shall 
be  made  and  delivered  by  the  seller  to  the  buyer  a  bill,  memorandum,  agree- 
ment or  other  evidence  of  such  sale,  agreement  of  sale,  or  agreement  to  sell,  to 
which  there  shall  be  affixed  a  lawful  stamp  or  stamps  in  value  equal  to  the  amount 
of  the  tax  on  such  sale,  and  providing  punishment  by  fine  and  imprisonment  for 
failure  to  do  so,  is  a  valid  exercise  by  congress  of  its  taxing  power,  and  is  not  an 
illegal  interference  with  or  obstruction  to  the  internal  commerce  of  the  states, 
nor  are  such  means  of  collecting  the  tax  a  restraint  upon  that  commerce  so  far 
as  to  render  the  means  adopted  illegal. ^^ 

c. .  Effect  of  Patent  Lazi's. — The  right  conferred  by  the  patent  laws  of  the 
United  States  upon  inventors  to  sell  their  inventions  and  discoveries  must  be 
exercised  in  subordination  to  the  general  powers  which  the  several  states  pos- 
sess over  their  purely  domestic  afifairs,  whether  of  internal  commerce  or  police.^^ 

2.  Power  of  States — a.  In  General. — As  has  been  seen,  the  power  of  the 
states  to  regulate  their  purely  internal  commerce  is  exclusive.^*     A  state  may 


87.  Authorizing  business  within  state. — 

Covington,  etc.,  Bridge  Co.  v.  Kentucky, 
154  U.  S.  204,  211,  38  L-  Ed.  962,  citing 
License  Tax  Cases,  5  Wall.  462,  470,  471, 
18   L.   Ed.  497. 

88.  Licenses  confer  no  authority. — Li- 
cense Tax  Cases,  5  Wall.  462,  18  L.  Ed. 
497.     See,  generally,  the  title  LICENSES. 

89.  Business  prohibited  by  states  may 
be  taxed  by  national  government. — Li- 
cense Tax  Cases,  5  Wall.  462,  18  L.  Ed. 
497. 

Persons  carrying  on  business  prohibited 
by  state  laws,  without  the  licenses  re- 
quired by  the  acts  of  congress,  may  be 
convicted  and  condemned  to  pay  the  pen- 
alties imposed  by  these  acts.  There  is 
nothing  hostile  or  contradictory,  in  the 
acts  of  congress  to  the  legislation  of  the 
states.  What  the  latter  prohibits,  the 
former,  if  the  business  is  found  existing 
notwithstanding  the  prohibition,  discour- 
ages by  taxation.  The  two  lines  of  legis- 
lation proceed  in  the  same  direction,  and 
tend  to  the  same  result.  It  would  be  a 
judicial  anomaly,  as  singular  as  indefensi- 
ble, if  it  should  be  held  that  a  violation 
of  the  laws  of  a  state  were  a  justification 
for  the  violation  of  the  laws  of  the  Union. 
License  Tax  Cases,  5  Wall.  462,  18  L.  Ed. 
497. 

90.  Federal  license  no  bar  to  indictment 
under  state  statute. — Pervear  v.  Common- 
wealth, 5  Wall.  475,  18  L-  Ed.  608,  affirm- 
ing License  Tax  Cases,  5  Wall.  462,  18  L. 
Ed.    497. 

"The   circumstance    that    the    state   pro- 


hibition applies  to  merchandise  in  original 
packages  is  wholly  immaterial.  Even  in 
the  case  of  importation,  that  circumstance 
is  only  available  to  the  importer.  Mer- 
chandise in  original  packages,  once  sold 
by  the  importer,  is  taxable  as  other  prop- 
erly. But  in  the  case  before  us  there  v.-as 
nc  importation.  So  far  as  appears  the 
liquors  were  home  made,  or,  if  not,  were 
in  second  hands.  And  the  sale  of  such 
liquors  within  a  state  is  subject  exclus- 
ively to  state  control."  Pervear  v.  Com- 
monwealth, 5  Wall.  475,  479,  18  L.  Ed.  608. 

91.  Act  of  June  13,  1898,  30  Stat.  ch. 
448-458. 

92.  Tax  on  sales  at  exchanges  or  boards 
of  trade.— Nicol  v.  Ames,  173  U.  S.  509, 
43  L.  Ed.  786.  See  the  title  REVENUE 
LAWS. 

93.  Right  conferred  by  patent  laws.— 
See  the  title   PATENTS. 

94.  Power  of  states  exclusive. — For  cases 
sustaining  this  rule,  see  ante,  "Power  of 
Congress,"  II,  B,  1. 

So  far  as  the  constitution  of  the  United 
States  is  concerned,  a  state  maj^  indeed, 
create  _  a  corporation,  define  its  powers, 
prescribe  the  amount  of  its  stock  and  the 
mode  in  which  it  may  be  transferred.  It 
may  even  authorize  one  of  its  corpora- 
tions to  engage  in  commerce  of  every 
kind;  domestic,  interstate  and  interna- 
tional. The  regulation  or  control  of 
purely  domestic  commerce  of  a  state  is, 
of  course,  with  the  state,  and  congress 
has  no  direct  power  OA^er  it  so  long  as 
what  is  done  by  the  state  does  not  inter- 
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under  the  power  to  regulate  its  internal  commerce,  prescribe  the  terms  and  con- 
ditions upon  which  such  commerce  may  be  carried  on.^^  While  the  regulations 
of  a  state  relating  to  its  internal  commerce  may  affect  interstate  commerce- in- 
directly, their  bearing  upon  it  is  so  remote  that  it  cannot  be  termed  in  any  just 
sense  an  inter ference.^*" 

b.  Regulation  of  Particular  Matters.^'' — Under  the  power  to  regulate  its  in- 
ternal commerce  a  state  may  prescribe  the  form  of  all  commercial  contracts 
relating  to  such  commerce  ;^^  may  authorize  the  construction  of  highways,  turn- 
pikes, railways,  and  canals  between  points  in  the  state,  and  regulate  the  tolls  for 
the  use  of  the  same;''^  may  authorize  the  building  of  bridges  over  nonnavigable 
streams,  and  otherwise  regulate  the  navigation  of  the  strictly  internal  waters  of 
the  state — such  as  do  not,  by  themselves,  or  by  connection  with  other  waters, 
form  a  continuous  highway  over  which  commerce  is  or  may  be  carried  on  with 
other  states  or  foreign  countries;^  and  to  promote  the  growth  of  that  internal 
commerce  and  insure  its  safety  may  remove  obstructions  from  its  harbors  and 
rivers,  deepen  their  channels,  and  improve  them  generally,  if  they  do  not  impair 
their  free  navigation  as  permitted  under  the  laws  of  the  United  States,  or  defeat 
any  system  for  the  improvement  of  their  navigation  provided  by  the  general 
government. 2  A  state  may  tax  its  internal  commerce,^  but  if  an  act  to  tax  in- 
terstate or  foreign  commerce  is  unconstitutional,  it  is  not  cured  by  including  in 
its  provisions  subjects  within  the  domain  of  the  stated  As  to  whether  partic- 
ular state  statutes  are  void  as  regulations  of  interstate  or  foreign  commerce,  or 
whether  they  are  limited  in  their  operation  to  the  internal  commerce  of  the 
states  and  are  valid  regulations  of  such  commerce,  see  ante,  "State  Statutes 
Affecting  Interstate  and  Foreign  Commerce,"  II,  A,  2,  d,  and  the  various  sub- 
sections thereunder. 


fere  with  the  operations  of  the  general 
government,  or  any  legal  enactment  of 
congress.  Northern  Securities  Co.  v. 
ITnited  States,  193  U.  S.  197,  349,  48  L. 
Ed.   679. 

95.  Terms  and  conditions  upon  which 
commerce  carried  on. — Covington,  etc., 
Bridge  Co.  v.  Kentucky,  154  U.  S.  204, 
211.  38  L-  Ed.  962;  Trademark  Cases,  100 
U.  S.  82,  25  L.  Ed.  550. 

96.  Internal  regulations  affecting  inter- 
state commerce  indirectly  may  be  valid. — 
Covington,  etc.,  Bridge  Co.  v.  Kentucky, 
154  U.  S.  204,  209,  38  L.  Ed.  962;  Louis- 
ville, etc.,  R.  Co.,^^  Kentucky,  183  U.  S. 
503,  518,  46  L-  Ed.  298;  New  York,  etc., 
R.  Co.  V.  Pennsylvania,  158  U.  S.  431,  439, 
39  L-  Ed.  1043;  Henderson  Bridge  Co.  v. 
Kentucky,  166  U.  S.  150,  41  L.  Ed.  953. 

Among  the  powers,  the  exercise  of 
which  may,  in  various  degrees,  affect  com- 
merce, but  which  have  always  been  held 
not  to  be  within  the  grant  to  congress, 
is  the  power  to  enact  laws  regulating  the 
interal  trade  of  a  state.  Steamship  Co.  v. 
Portwardens,  6  Wall.  31,  18  L-   Ed.  749. 

97.  Regulation  of  particular  matters. — 
Sec  ante.  "State  Statutes  Affecting  Inter- 
state and  Foreign  Commerce,"  II,  A,  2,  d, 
and  the  various  subsections  thereunder. 
See,  also,   post,   "State   Taxation,"    III. 

98.  Form  of  commercial  contracts. — 
Covington,  etc..  Bridge  Co.  v.  Kentucky, 
154  U.  S.  204,  211,  38  L.  Ed.  962;  Trade- 
mark   Cases,   100   U.   S.   82,   25   L.    Ed.    550. 

99.  Construction  of  highways,  turnpikes, 
etc.,  between  points  in  state. — Covington, 


etc..  Bridge  Co.  v.  Kentucky,  154  U.  S- 
204,  209,  38  L-  Ed.  962;  Railroad  Co.  v. 
Maryland,  21  Wall.  456,  22  L.  Ed.  678; 
Wabash,  etc.,  R.  Co.  v.  Illinois,  118  U.  S. 
557,  30  L-  Ed.  244.  See,  generally,  the 
titles  STREETS  AND  HIGHWAYS; 
TURNPIKES  AND  TOLLROADS. 

1.  Regulation  of  navigation  of  internal 
waters. — Covington,  etc..  Bridge  Co.  v. 
Kentucky,  154  U.  S.  204,  209,  38  L-  Ed.  962; 
Veazie  v.  Moor,  14  How.  568,  14  L.  Ed. 
545;  The  Montello,  11  Wall.  411,  20  L. 
Ed.  191;  The  Montello,  20  Wall.  430,  22 
L.  Ed.  391.  .  See  the  title  BRIDGES,  vol. 
3,  p.  516. 

This  is  true  notwithstanding  the  fact 
that  the  goods  or  passengers  carried  or 
traveling  over  such  highway  between 
points  in  the  same  state  may  ultimately 
be  destined  for  other  states,  and,  to  a 
slight  extent,  the  state  regulations  may 
be  said  to  interfere  with  interstate  com- 
merce. Covington,  etc..  Bridge  Co.  v. 
Kentucky,  154  U.  S.  204,  209,  38  L.  Ed. 
962. 

2.  Improvement  of  rivers  and  harbors. — 
County  of  Mobile  v.  Kimball.  102  U.  S. 
691,    699,    26    L.    Ed.    238. 

3.  Taxation. — Case  of  State  Freight  Tax, 
15  Wall.  232,  277,  21  L-  Ed.  146;  Down- 
ham  V.  Alexandria  Council,  10  Wall.  173, 
19  L-  Ed.  829.  See  post,  "State  Taxation," 
III. 

4.  Case  of  State  Freight  Tax,  15  Wall. 
232,  277,  21  L-  Ed.  146.  See  post,  "State 
Taxation,"  III. 
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C.  Commerce  with  Indian  Tribes^— 1.  Power  of  Congress— a.  In  Gen- 
eral.— Under  the  authority  vested  in  it  by  the  constitution,  congress  has  power 
to  regulate  commerce  with  the  Indian  tribes,*'  and  to  make  all  laws  necessary 
and  proper  for  carrying  that  power  into  execution^ 

b.  Nature  and  Extent  of  Pozver — (1)  In  General. — The  power  of  congress 
to  regulate  commerce  with  the  Indian  tribes  is  exclusive  and  absolute,  and  is  as 
broad  and  as  free  from  restrictions  as  is  its  power  to  regulate  commerce  with 
foreign  nations.^  Such  power  is  in  no  wise  affected  by  the  magnitude  of  the 
traffic  or  the  extent  of  the  intercourse.^  "Commerce  with  the  Indian  tribes," 
which  congress  is  given  power  to  regulate,  means  commerce  with  the  individ- 
uals composing  those  tribes  as  well  as  commerce  with  the  tribes  themselves, ^^^ 
and  'this  power  to  regulate  is,  in  its  nature,  general  and  not  confined  to  any  lo- 
cality, but  may  be  exercised  whenever  there  is  a  subject  to  act  upon,  and  where- 
evcr  that  subject  exists. ^^  Therefore,  whenever  commerce,  or  traffic,  or  inter- 
course, is  carried  on  with  an  Indian  tribe,  or  with  an  individual  member  of  such 
tribe,  it  is  subject  to  be  regulated  by  congress,  although  within  the  limits  of  a 
state, 12  and  outside  of  the  limits  of  "the  Indian  country  or  any  Indian  reserva- 


5.  For  general  discussion  of  the  law 
regulating  to  Indians,  see  the  title  IN- 
DIANS, vol.   6,  p.   906. 

6.  General  authority  of  congress  to  reg- 
ulate.— United  States  Constitution,  art.  1, 
§  8,  clause  3. 

"Few  of  the  recorded  decisions  of  this 
court  are  of  greater  interest  and  impor- 
tance than  those  pronounced  in  Cherokee 
Nation  v.  Georgia,  5  Pet.  1,  8  L.  Ed.  25, 
and  Worcester  v.  Georgia,  6  Pet.  515,  8 
L.  Ed.  483.  Chief  Justice  Marshall,  in 
these  cases,  with  a  force  of  reasoning  and 
an  extent  of  learning  rarely  equaled, 
stated  and  explained  the  condition  of  the 
Indians  in  their  relation  to  the  United 
States  and  to  the  states  within  whose 
boundaries  they  lived;  and  his  exposition 
was  l)ated  on  the  power  to  make  treaties 
and  regulate  commerce  with  the  Indian 
tribes.  Under  the  articles  of  confedera- 
tion, the  United  States  had  the  power  of 
regulating  the  trade  and  managing  all 
affairs  with  the  Indians  not  members  of 
any  of  the  states;  provided  that  the  legis- 
lative right  of  a  state  within  its  own  limits 
be  not  infringed  or  violated.  Of  neces- 
sity, those  limitations  rendered  the  power 
of  no  practical  value.  This  was  seen  by 
the  convention  which  framed  the  consti- 
tution; and  congress  now  has  the, exclu- 
sive and  absolute  power  to  regulate  com- 
merce with  the  Indian  tribes — a  power  as 
broad  and  as  free  from  restrictions  as 
that  to  regulate  commerce  with  foreign 
nations."  United  States  v.  Forty-Three 
Gallons  of  Whiskey,  93  U.  S.  188,  193,  23 
L.  Ed.  846.  _ 

7.  Execution  of  power. — Interstate  Com- 
merce Commission  v.  Brimson,  154  U.  S. 
447,   470,   38   L.    Ed.    1047. 

8.  Power  exclusive  and  absolute. — 
United  States  v.  Forty-Three  Gallons  of 
Whiskey,  93  U.  S.  188,  194,  23  L.  Ed.  846. 
See,  also,  Buttfield  v.  Stranahan,  192  U.  S. 
470,  493,  48  L-   Ed.   525. 

9.  Power  not  affected  by  magnitude  of 
traffic — United  States  v.  Forty-Three  Gal- 


lons of  Whiskey,  93  U.   S.  188,  194,  23  L. 
Ed.   846. 

_  As  long  as  these  Indians  remain  a  dis- 
tinct people,  with  an  existing  tribal  or- 
ganization, recognized  by  the  political  de- 
partment of  the  government,  congress  has 
the  power  to  say  with  whom,  and  on  what 
terms,  they  shall  deal,  and  what  articles 
shall  be  contraband.  United  States  v. 
Forty-Three  Gallons  of  Whi?key,  93  U. 
S.  188,  194,  23  L.  Ed.  846. 

10.  Commerce  with  individuals  as  well 
as  tribes. — United  States  v.  Holliday,  3 
Wall.  407,  18  L.  Ed.  182;  United  States  v. 
Mayrand,  154  U.  S.  552,  18  L-  Ed.  699; 
United  States  v.  Forty-Three  Gallons  of 
Whiskey,  93  U.  S.  188,  194,  23  L.  Ed.  846. 

11.  Locality  immaterial. — "The  locality 
of  the  trafific  can  have  nothing  to  do  with 
the  power.  The  right  to  exercise  it  in 
reference  to  any  Indian  tribe,  or  any  per- 
son who  is  a  member  of  such  tribe,  is 
absolute,  without  reference  to  the  locality 
of  the  traffic,  or  the  locality  of  the  tribe, 
or  of  the  number  of  the  tribe  with  whom 
it  is  carried  on."  United  States  v.  Holli- 
day, 3  Wall.  407,  417,  18  L-  Ed.  182;  United 
States  V.  Mayrand,  154  U.  S-  552,  18  L. 
Ed.  699;  United  States  v.  Forty-Three  Gal- 
lons of  Whiskey,  93  U.  S.  188,  194,  23  L. 
Ed.   846. 

12.  Regulation  within  limits  of  state. — 
In  delivering  the  opinion  of  the  court  in 
United  States  v.  Holliday,  3  Wall.  407,  417, 
18  L.  Ed.  182,  followed  in  United  States 
V.  Mayrand,  154  U.  S.  552,  18  L.  Ed.  699, 
Mr.  Justice  Miller  said:  "In  the  same 
opinion  to  which  we  have  just  before  re- 
ferred (Gibbons  v.  Ogden,  9  Wheat.  1,  6 
L.  Ed.  23),  Judge  Marshall,  in  speaking 
of  the  power  to  regulate  commerce  with 
foreign  states,  says:  'The  power  does  not 
stop  at  the  jurisdictional  limits  of  the 
several  states.  It  would  be  a  very  useless 
power  if  it  could  not  pass  those  _  lines.' 
'If  congress  has  power  to  regulate  it,  that 
power  must  be  exercised  wherever  the 
subject  exists.'  It  follows  from  these  propo- 
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tion,"i3  Whether  any  particular  class  of  Indians  are  still  to  be  regarded  as  a 
tribe,  or  have  ceased  to  hold  a  tribal  relation,  is  primarily  a  question  for  the 
political  departments  of  the  national  government,  and  when  they  have  decided 
it,  the  supreme  court  of  the  United  States  will  follow  their  lead.^^ 

(2)  Particular  Regulations — (a)  Liquor  Traffic. — Under  its  power  to  reg- 
ulate commerce  with  the  Indian  tribes,  congress  may  regulate  the  liquor  traffic 
with  them.^^  By  virtue  of  this  power,  congress  has  passed  acts  making  it  penal 
to  sell  any  spirituous  liquors  to  any  Indian  in  the  Indian  country, i<^  or  to  any 
Indian  under  the  charge  of  any  Indian  superintendent  or  Indian  agent  ap- 
pointed by  the  United   States.  ^^     These  acts  have  been  construed  to  embrace 


sitions,  which  would  seem  to  be  incontro- 
vertible, that  if  commerce,  or  traffic,  or 
intercourse,  is  carried  on  with  an  Indian 
tribe,  or  with  a  member  of  such  tribe,  it 
is  subject  to  be  regulated  by  congress, 
although  within  the  limits  of  a  state." 
United  States  v.  Forty-Three  Gallons  of 
Whiskey,  93  U.  S.  188,  194,  23  L.  Ed.   846. 

13.  Regulation  outside  of  Indian 
country  or  reservation. — United  States  v. 
HolHday,  3  Wall.  407,  415,  18  L.  Ed.  182; 
United  States  v.  Mayrand,  154  U.  S.  552, 
18  L.  Ed.  699.  See,  also,  Buttfield  v. 
Stranahan,  192  U.  S.  470,  493,  48  L.  Ed. 
525. 

14.  Question  as  to  existence  of  tribal 
relation. — United  States  v.  Holliday,  3 
Wall.  407,  18  L-  Ed.  182,  followed  in 
United  States  v.  Maryland,  154  U.  S.  552, 
18  L.  Ed.  699. 

15.  Regulation  of  liquor  traffic. — United 
States  V.  Holliday,  3  Wall.  407,  417,  18  L. 
Ed.  182;  United  States  v.  Mayrand,  154 
U.  S.  552,  18  L.  Ed.  699;  United  States  v. 
Forty-Three  Gallons  of  Whiskey,  93  U. 
S  188,  23  L.  Ed.  846.  See,  also,  Buttfield 
V.  Savannah,  192  U.  S.  470,  493,  48  L.  Ed. 
525. 

Regulation  by  treaty. — It  is  competent 
for  the  United  States,  in  the  exercise  of 
the  treaty-making  power,  to  stipulate,  in 
a  treaty  with  an  Indian  tribe,  that,  within 
the  territory  thereby  ceded,  the  laws  of 
the  United  States,  then  or  thereafter  en- 
acted, prohibiting  the  introduction  and 
sale  of  spirituous  liquors  in  the  Indian 
country,  shall  be  in  full  force  and  effect, 
until  otherwise  directed  by  congress  or 
the  president  of  the  United^  States.  Such 
a  stipulation  operates  proprio  vigore,  and 
is  binding  upon  the  courts,  although  the 
ceded  territory  is  situate  within  an  or- 
ganized county  of  a  state.  United  States 
V.  Forty-Three  Gallons  of  Whiskey,  93 
U.   S.   188,  23  L.  Ed.   846. 

16.  Sales  to  Indians  in  Indian  country. — 
United  States  v.  Holliday,  3  Wall.  407, 
416,  18  L.  Ed.  182;  United  States  v.  May- 
rand, 154  U.  S.  552,  18  L.  Ed.  699;  United 
States  V.  Forty-Three  Gallons  of  Whis- 
key. 93  U.  S.  188.  194,  23  L.   Ed.  846. 

The  act  of  30th  of  March,  1802.  having 
described  what  should  be  considered  as 
the  Indian  country  at  that  time,  as  well 
as  at  any  future  time,  when  purchase  of 
territory  should  be  made  of  the  Indians, 
the   carrying   of   spirituous   liquors    into    a 


territory  so  purchased,  after  March,  1802, 
although  the  same  should  be,  at  the  time, 
frequented  and  inhabited  exclusively  by 
Indians,  would  not  be  an  offense  within 
the  meaning  of  the  before-mentioned  act 
of  congress,  so  as  to  subject  the  goods 
of  the  trader,  found  in  company  with  those 
liquors,  to  seizure  and  forfeiture.  Ameri- 
can Fur  Co.  V.  United  States,  2  Pet.  358, 
7  L.  Ed.  450. 

As  to  what  is  "Indian  country,"  within 
the  meaning  of  the  various  acts  of  con- 
gress relating  to  Indians,  see  the  title 
INDIANS,  vol.  6,  p.  906. 

17.  Sales  to  Indians  under  charge  of 
agent  or  superintendent. — The  act  of  con- 
gress of  February  12,  1862,  declaring  that 
if  any  person  shall  sell  any  spirituous 
liquors  "to  any  Indian  under  the  charge 
of  any  Indian  superintendent  or  Indian 
agent  appointed  by  the  United  States,  he 
shall  on  conviction  thereof  be  fined  and 
imprisoned,"  is  a  regulation  of  commerce 
and  is  constitutional.  In  answer  to  the 
contention  that  the  act  was  not  a  regula- 
tion of  commerce  within  the  meaning  of 
the  constitution;  the  court  said:  "It  (the 
act)  relates  to  buying  and  selling  and  ex- 
changing commodities,  which  is  the  es- 
sence of  all  commerce,  and  it  regulates 
the  intercourse  between  the  citizens  of 
the  United  States  and  those  tribes,  which 
is  another  branch  of  commerce,  and  a 
very  important  one."  United  States  v. 
Holliday,  3  Wall.  407,  417,  18  L.  Ed.  182; 
United  States  v.  Mayrand,  154  U.  S.  552, 
18  L-  Ed.  699;  United  States  v.  Forty- 
Three  Gallons  of  Whiskey,  93  U.  S.  188, 
194,  23  L.  Ed.  846. 

Facts  showing  Indian  member  of  tribe 
and  under  charge  of  agent. — Where  it  ap- 
pears that  an  Indian  to  whom  liquor  was 
sold  had  a  piece  of  land  on  which  he  lived, 
and  voted  in  the  county  and  town  elec- 
tions in  Michigan,  as  he  was  authorized 
to  do  by  the  laws  of  that  state;  that  he 
was  still,  however,  so  far  connected  with 
his  tribe,  that  he  lived  among  them,  re- 
ceived his  annuity  under  the  treaty  with 
the  United  States,  and  was  represented 
in  that  matter  by  the  chiefs  or  head  men 
of  his  tribe,  who  received  it  for  him;  and 
that  an  agent  of  the  government  attended 
to  this  and  other  matters  for  that  tribe, 
these  facts  were  held  to  show  that  the 
Indian  was  still  a  member  of  his  tribe, 
and  under  the  charge  of  an  Indian  agent, 
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sales  of  liquor  to  individual  members  of  Indian  tribes/^  within  the  limits  of  a 
state/^  and  the  act  prohibiting  such  sales  to  Indians  under  charge  of  a  super- 
intendent or  agent  has  been  held  to  include  sales  outside  of  any  Indian  reserva- 
tion or  Indian  country. 2«  The  act  of  January  30,  1897,  29  Stat.  506,  prohibit- 
ing sales  of  liquors  to  Indians,  is  a  police  regulation  and  does  not  apply  to  an 
allottee  Indian  who  has  become  a  citizen  under  the  act  of  February  8,  1887. ^^ 
The  payment  of  a  special  internal  revenue  tax  for  selling  liquors  in  a  collection 
district  does  not  authorize  the  licensee  to  introduce  or  to  attempt  to  introduce 
spirituous  liquors  or  wines  into  Indian  country  in  violation  of  the  act  of  June 
30th,  1834,  4  Stat.  729,  as  amended  by  the  act  of  March  15th,  1864,  13  Stat.  29, 
when  an  Indian  treaty,  ceding  lands  embraced  within  the  territory  covered  by 
the  license,  provides  that  the  laws  of  the  United  States  then  in  force,  or  which 
might  thereafter  be  enacted,  prohibiting  the  introduction  and  sale  of  spirituous 
liquors  in  the  Indian  country,  should  be  in  full  force  and  effect  throughout  the 
country  ceded,  till  otherwise  ordered  by  congress  or  the  President.22  The  cir- 
cuit courts  have  concurrent  jurisdiction  with  the  district  courts  over  the  offense 


within  the  provisions  of  the  statute.  United 
States  V.  Holliday,  3  Wall.  407,  418,  18  L. 
Ed.  182,  followed  in  United  States"  t;.  May- 
rand,   154   U.   S.   552,    18    L.    Ed.   699. 

18.  Sales  to  individual  members  of 
tribe. — United  States  v.  Holliday,  3  Wall. 
407,  417,  18  L.  Ed.  182;  United  States  v. 
Mayrand,  154  U.  S.  552,  18  L.  Ed.  699; 
United  States  v.  Forty-Three  Gallons  of 
Whiskey,  93  U.  S.  188,  194,  23  L-   Ed.  846. 

19.  Sales  within  limits  of  state. — "In 
United  States  v.  Holliday,  3  Wall.  407, 
409,  18  L.  Ed.  182,  the  power  of  congress 
to  pass  the  act  of  1864  was  the  main  point 
in  controversy.  Holliday  was  indicted 
for  selling  liquor  in  Gratiot  County,  Mich., 
to  an  Indian  in  charge  of  an  agent.  The 
county  was  not  Indian  country,  nor  did 
it  even  have  an  Indian  reservation  in  it. 
It  was  contended,  among  other  things, 
that  the  sale  of  liquor  to  an  Indian,  or 
any  other  person  within  the  county,  was 
a  matter  of  state  regulation,  with  which 
congress  had  nothing  to  do.  But  this 
court  held  that  the  power  to  regulate  com- 
merce with  the  Indian  tribes  was,  in  its 
nature,  general,  and  not  confined  to  any 
locality;  that  its  existence  necessarily  im- 
plied the  right  to  exercise  it,  whenever 
there  was  a  subject  to  act  upon,  although 
within  the  limits  of  a  state,  and  that  it 
extended  to  the  regulation  of  commerce 
with  the  individual  members  of  such 
tribes."  United  States  v.  Forty-Three 
Gallons  of  Whiskey,  93  U.  S.  188,  194,  23 
L.  Ed.  846;  United  States  v.  Mayrand, 
154  U.   S.    552,   18   L.   Ed.   699. 

20.  Sale  outside  of  Indian  reservation  or 
country. — Congress,  under  its  constitu- 
tional power  to  regulate  commerce  with 
the  Indian  tribes,  may  not  only  prohibit 
the  unlicensed  introduction  and  sale  of 
spirituous  liquors  in  the  "Indian  country," 
but  extend  such  prohibition  to  territory 
in  proximity  to  that  occupied  by  Indians. 
United  States  v.  Forty-Three  Gallons  of 
Whiskey,  93  U.  S.  188,  23  L.  Ed.  846.  See, 
also,  Buttfield  v.  Stranahan,  192  U.  S.  470, 
493.   48   L.    Ed.    525. 

The    act    of    1862    is    not    limited    in    its 


operation  to  the  Indian  country,  or  to 
the  reservations  inhabited  by  Indian 
tribes.  The  said  act  is  an  amendment  to 
the  20th  section  to  June  30,  1834.  The 
former  act  declared  that  if  any  person 
sold  spirituous  liquor  to  an  Indian  in  the 
Indian  country  he  should  forfeit  $500. 
The  amended  act  punishes  any  per- 
son who  shall  sell  to  an  Indian  under 
charge  of  any  Indian  agent,  or  superin- 
tendent, appointed  by  the  United  States. 
The  limitation  to  the  Indian  country  is 
stricken  out,  and  that  requiring  the  Indian 
to  be  under  charge  of  an  agent  or  super- 
intendent is  substituted.  The  purpose  of 
the  amendment  was  to  remove  the  re- 
striction of  the  act  to  the  Indian  country, 
and  to  make  parties  liable  for  sale  to 
Indians  under  the  charge  of  the  super- 
intendent or  agent  wherever  they  may  be. 
United  States  v.  Holliday,  3  Wall.  407, 
415,  18  L.  Ed.  182,  followed  in  United 
States  V.  Mayrand,  154  U.  S.  552,  18  L. 
Ed.   699. 

21.  Sales  to  Allottee  Indian. — Matter  of 
Hefif,    197   U.    S.   488,   49   L-    Ed.    848. 

22.  Effect  of  payment  of  revenue  tax. — 
United  States  v.  Forty-Three  Gallons  of 
Whiskey,  108  U.  S.  491,  27  L-  Ed.  803; 
S.  C,  93  U.  S.  188,  23  L.  Ed.  846,  referred 
to. 

"The  unauthorized  introduction  of  liq- 
uors into  the  ceded  territory  constitutes 
the  ofifense,  although  if  they  were  not  sold 
or  given  away,  no  injurious  consequences 
would  follow;  but  once  allow  their  indis- 
criminate or  general  introduction  and  the 
law  would  be  evaded  without  possibility 
of  detection.  The  introduction  is,  there- 
fore, forbidden,  unless  permitted  by  the 
order  of  the  War  Department  or  of  some 
officer  authorized  by  it.  The  establish- 
ment of  the  collection  district,  embrac- 
ing the  ceded  territory,  whilst  pmAnVling 
for  the  collection  of  taxes  on  certain  kinds 
of  business,  did  not  authorize,  nor  was  it 
intended  to  authorize,  business  which  was 
otherwise  specifically  forbidden."  United 
States  V.  Forty-Three  Gallons  of  Whiskey, 
108  U.  S.  491,  496,  27  L.  Ed.  803. 


440 


INTERSTATE  AND  FOREIGN  COMMERCE. 


of  selling  spirituous  liquors  to  an  Indian  under  the  act  of  February  12,  1862. ^^ 

(b)  Regulation  hy  Means  of  Licenses. — Congress  having  power  to  regulate 
commerce  with  the  Indian  tribes,  may  provide  for  granting  licenses  to  trade 
with  the  Indians,  and  any  other  licenses  necessary  or  proper  for  the  exercise  of 
that  power.24 

(c)  Construction  and  Maintenance  of  Railroads. — Under  its  power  to  regu- 
late commerce  among  the  several  states  and  with  the  Indian  tribes,  congress 
may  authorize  a  railroad  company  to  construct  and  maintain  a  railroad  through 
the  Indian  territory.^^ 

(d)  Trademarks. — Under  its  power  to  regulate  commerce  with  the  Indian 
tribes,  congress  may  regulate  and  protect  trademarks  used  in  such  commerce. ^^ 

(e)  Criminal  Lazvs. — Congress  has  no  power  under  the  commerce  clause  of 
the  constitution  to  enact  a  code  of  criminal  law  for  the  punishment  of  crimes 
when  committed  by  Indians. 2" 

2.  Power  of  State. — No  state  can,  either  by  its  constitution  or  legislation, 
withdraw  the  Indians  within  its  limits  from  the  operation  of  the  laws  of  con- 
gress regulating  trade  with  them,  notwithstanding  any  rights  it  may  confer  on 
such  Indians  as  electors  or  citizens. ^s  A  statute  of  a  state  or  territory  taxing 
property  within  the  limits  of  Indian  reservations,  belonging  to  persons  other 
than  Indians,  is  not  in  conflict  with  the  constitutional  power  of  congress  to  reg- 
ulate commerce  with  the   Indian  tribes. ^^ 


23.  Jurisdiction  of  offense. — The  twelfth 
section  of  the  judiciary  act  of  1789  gives 
to  the  circuit  courts  concurrent  jurisdic- 
tion of  all  crimes  and  offenses  cognizable 
in  the  district  courts,  and  embraces  all  of- 
fenses the  jurisdiction  of  which  is  vested 
in  the  district  courts  by  subsequent  stat- 
utes. Therefore,  the  circuit  courts  have 
jurisdiction  of  the  offense  of  selling  ardent 
spirits  to  an  Indian  under  the  act  of  Feb- 
ruary 12,  1862,  although  by  that  act  the 
jurisdiction  is  vested  only  in  the  district 
courts.  United  States  v.  HolHday,  3  Wall. 
407,  18  L.  Ed.  182,  followed  in  United 
States  V.  Mayrand,  154  U.  S.  552,  18  L.  Ed. 
699.     See  the  title  COURTS,  vol.  4,  p.  861. 

24.  Licenses. — Where  congress  possesses 
constitutional  power  to  regulate  trade  or 
intercourse,  it  may  regulate  by  means  of 
licenses  as  well  as  other  modes,  and,  in 
case  of  such  regulation,  a  license  will  give 
to  the  licensee  authority  to  do  whatever  is 
authorized  by  its  terms.  Thus,  congress 
having  power  to  regulate  commerce  with 
the  Indian  tribes,  may  provide  for  grant- 
ing licenses  to  trade  with  the  Indians, 
and  any  other  licenses  necessary  or  proper 
for  the  exercise  of  that  great  and  exten- 
sive power.  And  the  same  observation 
is  applicable  to  every  other  power  of  con- 
gress, to  the  exercise  of  which  the  grant- 
ing of  licenses  may  be  incident.  All  such 
licenses  confer  authority  and  give  rights 
to  the  licensee.  License  Tax  Cases,  5 
Wall.  462,   18   L.   Ed.  497. 

25.  Construction  and  maintenance  of 
railroads. — The  act  of  congress  of  1884, 
entitled  "An  act  to  grant  the  right  of  way 
through  the  Indian  Territory  to  the 
Southern  Kansas  Railway  Company,  and 
for  other  purposes,"  is  a  valid  exercising 
of  the  power  of  congress  to  regulate 
commerce  among  the  several  states  and 
with  the  Indian  tribes,  and  the  objects  for 


which  the  act  was  passed  are  such  as 
admit  of  the  exercise  of  the  right  of  emi- 
nent domain.  Cherokee  Nation  v.  South- 
ern Kansas  R.  Co.,  135  U.  S.  641,  657,  34 
L.    Ed.   295. 

Although  a  railroad  company  authorized 
by  the  act  of  congress  of  1884  to  con- 
struct and  maintain  a  railroad  through  the 
Indian  Territory  is  a  corporation  created 
by  the  laws  of  a  state,  it  is  none  the  less 
a  fit  instrumentality  to  accomplish  the 
public  objects  contemplated  by  the  act. 
Cherokee  Nation  v.  Southern  Kansas  R. 
Co.,  135  U.  S.  641,  657,  34  L.  Ed.  295.  See 
•ante,  "Railroads,"  II,  A,  1,  b,  (3),  (b),  dd. 
See,  also,  the  title  RAILROADS. 

26.  Trademarks. — See,  ante,  "Trade- 
marks," II,  A,  1,  b,  (3),  (b),  rr.  See  the 
title  TRADEMARKS,  TRADENAMES 
AND  UNFAIR  COMPETITION. 

27.  Criminal  laws. — The  act  of  congress 
of  March  3,  1885,  §  9,  23  Stat.  385,  giving 
the  courts  of  the  territories  jurisdiction 
of  the  following  crimes,  namely,  murder, 
manslaughter,  rape,  assault  with  intent  to 
kill,  arson,  burglarj^  and  larceny,  com- 
mitted by  Indians  within  the  territories, 
and  giving  jurisdiction  in  like  cases  to^ 
courts  of  the  United  States  for  the  same 
crimes  committed  on  an  Indian  reserva- 
tion within  a  state,  is  constitutional,  and 
valid,  but  is  not  a  regulation  of  commerce 
with  the  Indian  tribes,  and  was  not  au- 
thorized by  the  grant  of  power  to  con- 
gress to  regulate  commerce  with  such 
tribes.  United  States  v.  Kagama,  118  U. 
S.    375,    378,    30    L-    Ed.    228. 

28.  Power  of  state — In  general. — United 
States  V.  HolHday.  3  Wall.  407,  408,  18  L. 
Ed.  182;  United  States  7j.  Mayrand,  154 
U.   S.   552,  18  L.  Ed.   699. 

29.  Taxation  of  property  belonging  to 
persons  other  than  Indians. — Thomas  v. 
Gay,    169    U.    S-    264,    274,    42    L-    Ed.    740, 
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III.    State  Taxation. 

A.  Power  to  Tax  in  General — 1.  Prior  to  United  States  Constitu- 
tion.— Before  the  adoption  of  the  constitution  of  the  United  States  each  of  the 
states  possessed  unhmited  power  to  tax,  either  directly  or  indirectly,  all  persons 
and  property  within  their  jurisdiction,  alike  by  taxes  on  polls,  or  duties  on  in- 
ternal production,  manufacture,  or  use,  except  so  far  as  such  taxation  was  in- 
consistent with  certain  treaties  which  had  been  made.^*^ 

2.  Subsequent  to  United  States  Constitution. — The  constitution  con- 
tains no  express  restriction  of  the  power  of  the  states  to  tax,  other  than  a  pro- 
hibition to  lay  any  duty  of  tonnage,  or  any  impost,  or  duty  on  imports  or  ex- 
ports, except  what  may  be  absolutely  necessary  for  executing  the  state's  inspec- 
tion laws.^^  It  may,  therefore,  be  regarded  as  the  established  doctrine  that  so 
long  as  the  laws  of  the  state,  prescribing  the  mode  and  subject  of  taxation,  do 
not  entrench  upon  the  legitimate  authority  of  the  Union,  or  violate  any  right 
recognized,  or  secured,  by  the  constitution  of  the  United  States,  they  are 
valid.^2  Every  tax  upon  personal  property,  or  upon  occupations,  business,  or 
franchises,  affects  more  or  less  the  subjects,  and  the  operations  of  commerce, 
yet  it  is  not  everything  that  afiFects  commerce  that  amounts  to  a  regulation  of  it, 
within  the  meaning  of  the  constitution. ^^  But  when  a  law  of  a  state  imposes  a 
tax,  under  such  circumstances  and  with  such  effect  as  to  constitute  a  regula- 
tion of  commerce,  either  foreign  or  interstate,  it  is  void  on  that  account.^* 

B.  Power  to  Tax  Interstate  and  Foreign  Commerce — 1.  In  Generai,. 
— It  is  well  settled  that  a  state  cannot  lay  a  tax  upon  interstate  or  foreign  com- 
merce in  any   form,^^   whether  by  way  of  duties  laid  on  the  transportation  of 


construing  acts  of  the  legislature  of  the 
territory  of  Oklahoma  of  March  5,  1895, 
ch.  43,  providing  for  the  taxing  of  cattle 
grazing  upon  the  Indian  reservations  un- 
der lease  granted  by  the  Indians.  See, 
also,  Utah,  etc..  Railway  v.  Fisher,  116  U. 
S.  28,  29  L.  Ed.  542;  Maricopa,  etc.,  R. 
Co.  V.  Arizona,  156  U.  S.  347,  39  L-  Ed. 
447. 

30.  Prior  to  United  States  constitution. — 
Railroad  Co.  v.  Peniston,  18  Wall.  5,  29, 
21  L.  Ed.  787. 

31.  Subsequent  to  United  States  consti- 
tution.— Railroad  Co.  v.  Peniston,  IS  Wall. 
5,  29.  21  L.  Ed.  787.  See  the  titles  TAX- 
ATION; TONNAGE  DUTIES. 

32.  Kirtland  v.  Hotchkiss,  100  U.  S.  491, 
498,  25  L.  Ed.  558;  Low  v.  Austin,  1?,  Wall. 
29,  34,  20  L.  Ed.  517;  Gibbons  v.  Ogden, 
9  Wheat.  1,  199,  6  L-  Ed.  23;  Nathan  v. 
Louisiana,  8  How.  73,  82,  12  L.  Ed.  992; 
Ward  V.  Maryland,  12  Wall.  418,  428,  20 
L.    Ed.    449.      See    the    title    TAXATION. 

Although  authority  is  conferred  upon 
congress  to  lay  and  collect  taxes,  yet 
this  grant  does  not  supersede  the  power 
of  the  state  to  tax  for  the  support  of  their 
own  governments,  nor  is  the  exercise  of 
that  power  by  the  states  unless  it  extends 
to  objects  prohibited  by  the  censtitution, 
an  exercise  of  any  portion  of  the  power 
that  is  granted  to  the  United  States. 
State  Tonnage  Tax  Cases,  12  Wall.  204, 
214,  20  L.  Ed.  370;  Webber  v.  Virginia, 
103  U.  S.  344,  351,  26  L.  Ed.  563;  Welton 
V.  Missouri,  91  U.  S-  275,  23  L-  Ed.  347; 
Low  V.  Austin,  13  Wall.  29,  34,  20  L.  Ed. 
517;  W?rd  v.  Maryland,  12  Wall.  418, 
428,   20   L-   Ed.    449.     See   the   title   TAX- 


ATION. 

33.  State  Tax  on  Railway  Gross  Re- 
ceipts, 15  Wall.  284,  293,  21  L.  Ed.  164; 
The  Delaware  Railroad  Tax,  18  Wall.  206, 
2:^2,  21  L.  Ed.  888;  Case  of  State 
Freight  Tax,  15  Wall.  232,  272,  21  L.  Ed. 
146;  Brown  v.  Houston,  114  U.  S.  623, 
29  L.  Ed.  257;  Bowman  v.  Chicago,  etc., 
R.  Co.,  125  U.  S.  463,  31  L.  Ed.  700;  Ameri- 
can Refrigerator  Transit  Co.  v.  Hall,  174 
U.  S.  70,  74,  43  L.  Ed.  899;  New  York, 
etc.,  R.  Co.  V.  Pennsylvania,  158  U.  S.  431, 
438,    39    L.    Ed.    1043. 

34.  Law  constituting  regulation  of  inter- 
state commerce. — Brown  v.  Maryland,  12 
Wheat.  419,  6  L-  Ed.  678;  Moran  v.  New 
Orleans,  112  U.  S.  69,  73,  28  L.  Ed.  653, 
citing  Telegraph  Co.  v.  Texas,  105  U.  S. 
460,  26  L.  Ed.  1067;  Crandall  v.  Nevada, 
6  Wall.  35,  45,  18  L-  Ed.  745;  Case  of 
State  Freight  Tax,  15  Wall.  232,  21  L.  Ed. 
146;  State  Tax  on  Railway  Gross  Re- 
ceipts, 15  Wall.  281,  21  L.  Ed.  164;  Os- 
borne V.  Mobile,  16  Wall.  479,  21  L.  Ed. 
470;  State  Tonnage  Tax  Cases,  12  Wall. 
204,  20  L.  Ed.  370. 

A  statute  of  a  state  enacting  that  the 
masters  and  wardens  of  a  port  within  it, 
should  be  entitled  to  demand  and  receive, 
in  addition  to  other  fees,  the  sum  of  five 
dollars,  whether  called  on  to  perform  any 
service  or  not,  for  every  vessel  arriving 
in  that  port,  is  a  regulation  of  commerce 
within  the  meaning  of  the  constitution, 
and  also  a  duty  on  tonnage,  andis  uncon- 
stitutional and  void.  Steamship  Co.  v. 
Portwardens,  6  Wall.  31,  18  L.  Ed.  749. 

35.  Power  to  tax  interstate  and  foreign 
commerce. — Leloup   v.    Mobile,    127   U.    S 
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Ihe  subjects  of  that  commerce,  or  on  the  receipts  derived  from  that  transpor- 
tation, or  on  the  occupation  or  business  of  carrying  it  on.  The  reason  is  that 
such  taxation  is  a  burden  on  that  commerce,  and  amounts  to  a  regulation  of  it, 
%vhich  belongs  solely  to  congress.^°     Whenever  the  subjects  in  regard  to  which 


€40,  C48,  32  L.  Ed.  311;  Case  of  State 
I'reiglit  Tax,  15  Wall.  232,  21  L.  Ed.  146; 
I'ensacola  Tel.  Co.  v.  Western  Union  Tel. 
Co.,  96  U.  S.  1,  24  L-  Ed.  70S;  County  of 
Mobile  V.  Kimball,  102  U.  S.  691,  26  L. 
J',d.  238;  Telegraph  Co.  v.  Texas,  105  U. 
S.  460,  26  L.  Ed.  1067;  Moran  v.  New 
Orleans,  112  U.  S.  69,  28  L.  Ed.  653; 
^'/estern  Union  Tel.  Co.  v.  Pendleton,  123 
U.  S.  347,  30  L.  Ed.  1187;  Gloucester  Ferry 
Co.  V.  Pennsylvania,  114  U.  S.  196,  29  L. 
Ed.  158;  Brown  v.  Houston,  114  U.  S. 
€22,  29  L.  Ed.  257;  Walling  v.  Michigan, 
116  U.  S.  446,  29  L.  Ed.  691;  Pickard  v. 
Pullman  Southern  Car  Co.,  117  U.  S.  34, 
•29  L-  Ed.  785;  Wabash,  etc.,  R.  Co.  v. 
Illinois,  118  U.  S.  557,  30  L.  Ed.  244;  Rob- 
bins  V.  Shelby  County  Taxing  District, 
120  U.  S.  489,  30  L.  Ed.  694;  Philadelphia, 
etc..  Steamship  Co.  v.  Pennsylvania,  122 
U.  S.  326,  30  L.  Ed.  1200;  Ratterman  v. 
Western  Union  Tel.  Co.,  127  U.  S.  411,  32 
L.  Ed.  229;  Western  Union  Tel.  Co.  v. 
Alabama  State  Board,  132  U.  S.  472,  33 
L.  Ed.  409;  Lyng  v.  Michigan,  135  U.  S. 
161,  166,  34  E.  Ed.  150;  McCall  v.  Cali- 
fornia, 136  U.  S.  1C4,  34  L.  Ed.  391;  Nor- 
folk, etc.,  R.  Co.  V.  Pennsylvania,  136  U. 
S.  114,  34  L-  Ed.  394;  Pacific  Express  Co. 
V.  Seibert,  142  U.  S.  339,  349,  35  L-  Ed. 
1033;  Brennan  v.  Titusville,  153  U.  S.  289, 
306,  38  L.  Ed.  719;  Postal  Tel.  Cable  Co. 
V.  A'lams,  155  U.  S.  688,  695,  39  L.  Ed. 
311;  Fargo  v.  Hart,  193  U.  S.  490,  499,  48 
L.  Ed.  761;  Fairbank  v.  United  States,  181 
U.  S.  283,  306,  45  L-  Ed.  862;  Pullman's 
Palace  Car  Co.  v.  Pennsylvania,  141  U. 
S.  18,  35  L.  Ed.  613;  Webber  v.  Virginia, 
103  U.  S.  344,  351,  26  L-  Ed.  565;  Welton 
V.  Missouri,  91  U.  S.  275,  23  L.  Ed.  347; 
Low  V.  Austin,  13  Wall.  29,  34,  20  L.  Ed. 
517;  Gibbons  v.  Ogden,  9  Wheat.  1,  6 
I,.  Ed.  23;  Passenger  Cases,  7  How.  283, 
12  L.  Ed.  702;  IMorgan  v.  Parham,  16 
"Wall.  47],  475,  21  L-  Ed.  303;  Covington, 
etc.,  Bridge  Co.  v.  Kentucky,  154  U.  S. 
204,  38  L.  Ed.  962;  Stockard  v.  Morgan, 
185  U.  S.  27,  37,  46  L.  Ed.  785;  Bowman 
V.  Chicago,  etc.,  R.  Co.,  125  U.  S.  465,  495, 
?1  L.  Ed.  700;  Atlantic,  etc.,  Tel.  Co.  v. 
]  hiladelphia,  190  U.  S.  160.  47  L-  Ed.  995; 
Tennsylvania  R.  Co.  v.  Knight,  192  U.  S. 
2J,  26,  48  L.  Ed.  325;  Cook  v.  Pennsyl- 
vania, 97  U.  S.  566,  574,  24  L-  Ed.  1015; 
Ward  V.  Maryland.  12  Wall.  418,  427,  20 
L.  Ed.  449;  McCulloch  v.  Maryland,  4 
Wheat.  316,  424,  4  L-  Ed.  579;  Fargo  v. 
l^Iichigan,  121  U.  S.  230,  245,  30  L.  Ed. 
888;  Asher  v.  Texas,  128  U.  S.  129,^32  L. 
Vx\.  368;  Crutcher  v.  Kentucky.  141  U.  S. 
47,  58,  35  L.  Ed.  649;  Adams  'Express  Co, 
X-.  Ohio,  165  U.  S.  194,  220,  41  L.  Ed.  683. 
"If  certain  states  could  exercise  the  un- 
limited power  of  taxing  all  the  merchan- 
■dise  which   pn  =  ses   from  the   port   of   New 


York  through  those  states  to  the  con- 
sumers in  the  great  west,  or  could  tax — 
as  has  been  done  until  recently — every 
person  who  sought  the  seaboard  through 
the  railroads  within  their  jurisdiction,  the 
constitution  would  have  failed  to  ePi'ect 
one  of  the  most  important  purposes  for 
which  it  was  adopted'."  Cook  v.  Pennsyl- 
vania, 97  U.  S.  566,  574,  24  L.   Ed.   1015. 

36.  What  constitutes  a  regulation. — Le- 
loup  V.  Mobile,  127  U.  S.  640,  648,  32  L. 
Ed.  311;  Postal  Tel.  Cable  Co.  v.  Adams, 
155  U.  S.  688,  695,  39  L.  Ed.  311;  Case 
of  State  Freight  Tax,  15  Wall.  232,  21  L. 
Ed.  146;  Pensacola  Tel.  Co.  v.  Western 
Union  Tel.  Co.,  96  U.  S.  1,  24  L.  Ed. 
708;  County  of  Mobile  v.  Kimball,  lO.e 
U.  S.  691,  26  E.  Ed.  238;  Telegraph  Co.  v. 
Texas,  105  U.  S.  460,  26  L.  Ed.  1067; 
Moran  v.  New  Orleans,  112  U.  S.  69,  28 
L.  Ed.  653;  Gloucester  Ferry  Co.  v.  Penn- 
sylvania, 114  U.  S.  196,  29  L.  Ed.  158; 
Brown  v.  Houston,  114  U.  S.  622,  29  L. 
Ed.  257;  Walling  v.  Michigan,  116  U.  S. 
446,  29  L.  Ed.  691;  Pickard  v.  Pulln.an 
Southern  Car  Co.,  117  U.  S.  34,  29  L.  Ed. 
785;  Wabash,  etc.,  R.  Co.  v.  Illinois,  118 
U.  S.  557,  30  L.  Ed.  244;  Robbins  v.  Shelby 
County  Taxing  District,  120  U.  S.  489,  30 
L.  Ed.  694;  Philadelphia,  etc..  Steamship 
Co.  V.  Pennsylvania,  122  U.  S.  326,  30  L. 
Ed.  1200;  Western  Union  Tel.  Co.  v. 
Pendleton,  122  U.  S.  347,  30  L-  Ed.  1187; 
Ratterman  v.  Western  Union  Tel.  Co.,  127 
U.  S.  411,  32  L.  Ed.  229;  New  York,  etc., 
R.  Co.  V.  Pennsylvania,  158  U.  S.  431,  39 
L.  Ed.  1043;  Houston,  etc.,  R.  Co.  v. 
Mayes,  201  U.  S.  321,  50  L.  Ed.  772; 
Cleveland,  etc.,  R.  Co.  v.  Illinois,  177  U. 
S  514,  44  L.  Ed.  868;  American  Refrig- 
erator Transit  Co.  v.  Hall,  174  U.  S.  70, 
77,  43  L.  Ed.  899;  Pullman's  Palace  Car 
Co.  V.  Pennsylvania,  141  U.  S.  18,  23.  2\, 
35  L.  Ed.  613;  Lyng  v.  Michigan,  135  U. 
S.  161,  34  L.  Ed.  150;  Western  Union  Tel. 
Co.  V.  Alabama  State  Board,  132  U.  S. 
472,  33  L.  Ed.  409;  McCall  v.  California, 
136  U.  S-  104,  34  L.  Ed.  391;  Norfolk,  etc., 
R.  Co.  V.  Pennsylvania,  135  U.  S.  114,  34 
L.  Ed.  394;  Pacific  Express  Co.  v.  Sei- 
bert, 142  U.  S.  339,  349,  35  L.  Ed.  1035; 
Marye  v.  Baltimore,  etc.,  R.  Co.,  127  U.  S. 
117.  32  L.  Ed.  94;  Cleveland,  etc..  R.  Co. 
V.  Backus,  154  U.  S.  439,  38  L.  Ed.  1041; 
Brennan  v.  Titusville,  153  U.  S.  289,  306, 
38  L.  Ed.  719;  Ficklen  v.  Shelby  County 
Taxing  District,  145  U.  S.  1,  21,  36  L.  Ed. 
601;  Bowman  v.  Chicago,  etc.,  R.  Co.,  125 
U.  S.  465,  480,  31  L.  Ed.  700;  Fairbank  v. 
United  States,  181  U.  S.  283,  297,  45  L.  Ed. 
862;  Covington,  etc..  Bridge  Co.  v.  Ken- 
tucky, 154  U.  S.  204,  212,  38  L-  Ed.  962. 

The  states  cannot  impose  a  tax  or  duty 
tipon  the  movements  or  operations  of  com- 
merce   between    the    states,    whether    re- 
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a  power  to  regulate  commerce  is  asserted  are  in  their  nature  national,  or  admit 
of  one  uniform  system  or  plan  of  regulation,  they  are  exclusively  within  Mie 
regulating  control  of  congress.^"^  Interstate  commerce  cannot  be  taxed  at  all, 
even  though  the  same  amount  of  tax  should  be  laid  on  domestic  commerce,  or 
that  which  is  carried  on  solely  within  the  state. ^^ 

2.  What  Constitutes  Taxation  of  Interstate  and  Foreign  Commerce 
— a.  In  General. — In  the  decisions  in  which  state  laws  have  been  held  inopera- 
tive because  in  conflict  with,  or  amounting  to  the  exercise  of,  or  the  assertion  of 
control  over,  a  power  vested  exclusively  in  the  United  States,  the  interference 
with  the  co;nmercial  power  was  found  to  be  direct,  and  not  the  mere  incidental 
cfTect  of  the  requirement  of  the  usual  proportional  contribution  to  public  main- 
tenance.^^ A  tax  which  so  seriously  afTects  the  interchange  of  commodities  be- 
tween the  states  as  to  essentially  impede  or  seriously  interfere  widi  it,  is  a  reg- 
ulation of  commerce.'*^ 

b.    Occupation  and  Business  Tax — (1)    In  General. — The  right  of  a  state  to 


lating  to  persons  or  goods,  because  it 
would  be  a  regulation  of  commerce  be- 
tween the  states  in  a  matter  in  which  uni- 
formity is  essential  to  the  rights  of  all, 
and,  therefore,  requiring  the  exclusive  leg- 
islation of  congress.  Crandall  v.  Nevada, 
€  Wall.  35,  42,  18  L-  Ed.  745.  Case  of 
State  Freight  Tax,  15  Wall.  232,  279,  21 
L.  Ed.  146.  It  is  a  tax  because  of  the 
transportation,  and  is,  therefore,  virtually 
a  tax  on  the  transportation,  and  not  in 
any  sense  a  compensation  therefor,  or  for 
the  franchises  enjoyed  by  the  corporation 
that  performs  it.  Railroad  Co.  v.  Mary- 
land, 21  Wall.  456,  472,  22  L.  Ed.  678. 

37.  Exclusiveness  of  power  of  congress. 
— Case  of  State  Freight  Tax,  15  Wall.  232, 
21  L-  Ed.  146.  See  ante,  "Subjects  Na- 
tional in  their  character,"  II,  A,  1,  b,  (2), 
(b),  cc,  (bb),  bbb. 

Transportation  of  passengers  or  mer- 
chandise through  a  state,  or  from  one 
state  to  another,  is  of  this  nature.  Case 
of  State  Freight  Tax,  15  Wall.  232,  21  L. 
Ed.  146. 

Hence,  a  statute  of  a  state  imposing  a 
tax  upon  freight,  taken  up  viathin  the  state 
and  carried  out  of  it,  or  taken  up  without 
the  state  and  brought  within  it,  is  re- 
pugnant to  that  provision  of  the  consti- 
tution of  the  United  States,  which  ordains 
that  "congress  shall  have  power  to  reg- 
ulate commerce  with  foreign  nations  and 
among  the  several  states,  and  with  the 
Indian  tribes."  Case  of  State  Freight 
Tax,    15    Wall.    232,    21    L.    Ed.    146. 

38.  Caldwell  v.  North  Carolina,  187  U. 
S.   622,  629,   47  L.    Kd.   336. 

39.  What  constitutes  taxation  of  inter- 
t^late  and  foreign  commerce. — Postal  Tel. 
Cable  Co.  V.  Adams,  155  U.  S.  688,  608,  39 
L.  Ed.  311,  citing  Western  Union  Tel.  Co. 
v.  Massachusetts,  125  U.  S.  530,  31  L.  Ed. 
700;  Ratterman  v.  Western  Union  Tel.  Co., 
127  U.  S.  411,  32  L.  Ed.  229;  Pullman's 
Palace  Car  Co.  v.  Pennsylvania,  141  U.  S. 
18,  35  L.  Ed.  613;  Massachusetts  v.  West- 
<>rn  Union  Tel.  Co.,  141  U.  S.  40,  35  L.  Ed. 
fS;  Maine  v.  Grand  Trunk  R.  Co.,  142  U. 
S.  217,  35  L.  Ed.  994;  New  York,  etc.,  R. 
Co.  V.  Pennsylvania,  158  U.   S.  431,  39   L. 


Ed.  1043;  Sherlock  v.  Ailing,  93  U.  S.  99, 
23  L.  Ed.  819;  Smith  v.  Alabama,  124  U. 
S.  465,  31  L.  Ed.  508;  McCall  v.  Cali- 
fornia. 136  U.  S.  104,  34  L.  Ed.  391. 

A  statute  of  Ohio  imposes  a  fee  on  a 
consolidated  corporation  for  filing  in  the 
state  articles  of  consolidation,  where  sev- 
eral railroads  of  dififerent  states  had  been 
consolidated,  forming  a  new  corporation, 
as  a  condition  to  receiving  privileges,  im- 
munities, and  powers  which  it  could  by  no 
means  possess,  save  by  the  grace  and 
favor  of  the  constitution  of  the  state  of 
Ohio  and  the  statutory  provisions  passed 
in  accordance  therewith.  Held,  the  ex- 
action constituted  no  tax  upon  interstate 
commerce,  or  the  right  to  carry  on  the 
same,  or  the  instruments  thereof,  and  its 
enforcement  involved  no  attempt  on  the 
part  of  the  state  to  extend  its  taxing  power 
beyond  its  territorial  limits.  Ashley  v. 
Ryan,  153  U.  S.  436,   446,  38   L.  Ed.  773. 

An  act  of  the  state  legislature  impos- 
ing a  license  upon  any  locomotive  en- 
gineer operating  or  running  any  engine  or 
train  of  cars  on  any  railroad  in  that  state 
was  resisted,  by  an  engineer  of  the  Mo- 
bile and  Ohio  Railroad  Company,  who  ran 
an  engine  drawing  passenger  coaches  on 
that_  road  from  Mobile  in  that  state  to 
Corinth  in  Mississippi,  on  the  ground  that 
the  statute  of  the  state  was  an  attempt 
to  regulate  interstate  commerce,  and  was, 
therefore,  repugnant  to  the  commercial 
clause  of  the  constitution  of  the  United 
States.  It  was  held,  that  the  statute  was 
not  in  its  nature  a  regulation  of  commerce. 
Smith  V.  Alabama,  124  U.  S.  465,  31  E. 
Ed.   508. 

In  Smith  v.  Alabama,  124  U.  S.  465, 
31  L.  Ed.  508,  it  was  held,  that  so  far  as 
the  statute  afTected  commercial  transac- 
tions among  the  state,  its  efifect  was  so 
indirect,  incidental  and  remote  as  not  to 
burden  or  impede  such  commerce,  and 
that  it  was  not,  therefore,  in  conflict  with 
the  constitution  of  the  United  States  or 
any   law    of   congress. 

40.  Hinson  v.  Lott,  8  Wall.  148,  19  h. 
Ed.  389. 
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tax  its  own  citizens  for  the  prosecution  of  any  particular  business  or  profession, 
"witliin  the  state,  has  not  been  doubted,'*^  and  an  exemption  from  a  gaieral  tax 
on  a  business  within  a  state,  cannot  be  claimed  on  the  ground  that  tne  products 
sold  may  be  used  in  commerce.^^ 

(2)  License  Tax  for  Privilege  of  Carrying  on  Interstate  Commerce — (a) 
Doctrine  Stated. — A  state  law  is  unconstitutional  and  void  which  requires  a 
party  to  take  out  a  license  for  carrying  on  interstate  commerce,  no  matter  how 
specious  the  pretext  may  be  for  imposing  it.^^  The  case  is  entirely  different 
from  that  of  foreign  corporations  seeking  to  do  a  business  which  does  not  belong 
to  the  regulating  power  of  congress.^'* 

(b)     Application    of  Doctrine — aa.     Carriers   Doing   Intersiaie    Business. — A 


41.  Occupation  and  business  tax. — Na- 
than V.  Louisiana,  8  How.  73,  12  L-  Ed. 
992.     See   the  titles   LICENSES. 

42.  Nathan  v.  Louisiana,  8  How.  73,  12 
L.  Ed.  992. 

43.  Doctrine  stated. — Pickard  v.  Pull- 
man Southern  Car  Co.,  117  U.  S.  34,  29 
L.  Ed.  785;  Robbins  v.  Shelby  County- 
Taxing  District,  120  U.-  S.  489,  30  L.  Ed. 
694;  Leloup  ?;.  Mobile,  127  U.  S.  640,  32 
L.  Ed.  311;  Asher  v.  Texas,  128  U.  S.  129, 
32  L.  Ed.  368;  Stoutenburgh  v.  Hennick, 
129  U.  S.  141,  32  L.  Ed.  637;  McCall  v. 
California,  136  U.  S.  104,  34  L.  Ed.  391; 
Norfolk,  etc.,  R.  Co.  v.  Pennsylvania,  136 
U.  S.  114,  34  L.  Ed.  394;  Crutc'her  v.  Ken- 
tucky, 141  U.  S.  47,  58,  35  L.  Ed.  649; 
Lyng  V.  Michigan,  135  U.  S.  161,  166,  34 
L.  Ed.  150;  Inman  Steamship  Co.  v. 
Tinker,  94  U.  S.  238,  24  L.  Ed.  118;  Os- 
borne V.  Florida,  164  U.  S.  650,  654,  41 
L.  Ed.  586;  Adams  Express  Co.  v.  Ohio, 
166  U.  S.  185,  218,  41  L-  Ed.  965;  Tel- 
egraph Co.  V.  Texas,  105  U.  S.  460,  26  L. 
^,d.  1067;  Gloucester  Ferry  Co.  v,  Penn- 
sylvania. 114  U.  S.  196,  205,  211,  29  L-  Ed. 
158;  Philadelphia,  etc..  Steamship  Co.  v. 
Pennsylvania,  122  U.  S.  326,  342,  30  L.  Ed. 
1200;  McCall  v.  California,  136  U.  S.  104, 
110,   34  L.   Ed.   391. 

The  statute  of  Kentucky  requiring  from 
the  agent  of  every  express  company  not 
incorporated  by  the  laws  of  Kentucky  a 
license  from  the  aud'tor  of  public  ac- 
counts, and  also  requiring  a  statement  to 
be  made  and  filed  in  the  auditor's  office 
showing  that  the  company  is  possessed 
of  an  equal  capital  of  $150,000,  either  in 
cash  or  safe  investments,  exclusive  of 
stock  notes,  before  he  can  carry  on  any 
business  for  said  company  in  the  state  em- 
braces interstate  business  as  well  as  busi- 
ness confined  wholly  within  the  state,  and 
it  is  a  prohibition  against  the  carrying  on 
of  such  business  without  compliance  with 
the  state  law.  Such  statute,  in  so  far  as 
it  requires  such  license  to  be  taken  out  by 
a  foreign  corporation  engaged  in  inter- 
state commerce,  is  a  regulation  of  such 
commerce,  and  therefore  repugnant  to  the 
commercial  clause  of  the  United  States 
constitution  and  such  statute  canti^t  be 
sustained  as  a  regulation  made  in  the 
fair  exercise  of  the  police  power  of  the 
state.  Crutcher  v.  Kentucky,  141  U.  S. 
47,    35    L-    Ed.    649,    cited    in    Brennan    v. 


Titusville,  153  U.  S.  289,  305,  38  L.  Ed. 
719. 

A  license  tax  upon  express  companies 
has  been  sustained,  in  view  of  a  decision 
of  the  supreme  court  of  the  state,  that  the 
license  affected  only  business  of  the  com- 
pany within  the  state.  Osborne  v.  Florida, 
164  U.  S.  650,  653,  41  L-  Ed.  586;  Leffing- 
well  V.  Warren,  2  Black  599,  17  L.  Ed. 
261;  People  v.  Weaver,  100  U.  S.  539,  541, 
25  L.  Ed.  705;  Noble  v.  Mitchell,  164  U. 
S.  367,  372,  41  L.  Ed.  472;  Allen  v.  Pull- 
man's Palace  Car  Co.,  191  U.  S.  171,  180, 
48   L.   Ed.   134. 

The  court  in  Osborne  v.  Florida,  164 
U.  S.  650,  41  L.  Ed.  586,  said:  "The  case 
of  Crutcher  v.  Kentucky,  141  U.  S.  47,  35 
L.  Ed.  649  is  not  in  the  slightest  degree 
opposed  to  this  view.  The  act  which  was 
held  to  be  in  violation  of  the  federal  con- 
stitution in  that  case  prohibited  the  agent 
of  a  foreign  express  company  from  carry- 
ing on  business  at  all  in  that  state  without 
first  obtaining  a  license  from  the  state. 
The  company  was  thus  prevented  from 
doing  any  business,  even  of  an  interstate 
character,  without  obtaining  the  license 
in  question." 

The  case  of  Osborne  v.  Mobile,  16  Wall. 
479,  21  L.  Ed.  470,  brought  up  for  consid- 
eration an  ordinance  of  the  city,  requirmg 
every  express  company,  or  railroad  com- 
pany doing  business  in  that  city,  and  hav- 
ing a  business  extending  beyond  the  limits 
of  the  state,  to  pay  an  annual  license  of 
$500;  if  the  business  was  confined  within 
the  limits  of  the  state,  the  license  fee  was 
only  $100;  if  confined  within  the  city,  it 
was  $50;  subject  in  each  case  to  a  penalty 
for  neglect  or  refusal  to  pay  the  charge. 
The  federal  supreme  court  held  tha:t  the 
ordinance  was  not  unconstitutional.  This 
was  December  term,  1872.  In  view  of  the 
course  of  decisions  which  have  been  made 
since  that  time,  it  is  very  certain  that 
such  an  ordinance  would  now  be  regarded 
as  repugnant  to  the  power  conferred  upon 
congress  to  regulate  commerce  among  the 
several  states.  Leloup  v.  Mobile,  127  U. 
S.   640.   647,   32   L.    Ed.   311. 

44.  When  the  business  of  the  company 
which  is  wholly  within  the  state,  is  but 
a  mere  incident  to  its  interstate  business, 
such  fact  would  not  furnish  any  obstacle 
to  the  valid  taxation  by  the  stnte  of_  the 
business  of  the  company  which  is  entirely 
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general  license  tax,  imposed  by  a  state  statute  on  a  carrier,  aiTecting  its  entire 
business,  interstate  as  well  as  domestic  or  internal,  without  discrimination,  is 
unconstitutional.^^  A  state  statute  imposing  what  was  called  a  privilege  tax 
upon  every  sleeping  car  or  coach,  run  or  used  upon  a  railroad  in  that  state,  not 
owned  by  the  railroad  company  so  running  or  using  it,  is  held  to  affect  a  mat- 
ter national  in  its  character,  requiring  uniformity  of  regulation,  and  therefore 
to  be  invalid,  though  not  in  conflict  with  any  regulation  prescribed  by  congress.^^ 
Nor  can  a  state  lay  a  tax  upon  the  interstate  business  of  a  telegraph  company, 
as  it  is  interstate  commerce.'*'^ 

bb.  Tax  on  Privilege  of  Navigation. — An  ordinance  establishing  a  rate  or  li- 
cense, as  the  price  of  the  privilege  of  navigation  certain  navigable  waters  in  the 
coastwise  trade,  is  invalid  as  the  sole  occupation  sought  to  be  subjected  to  the 
tax  is  that  of  using  and  enjoying  the  license  of  the  United  States  to  employ  the 
particular  vessels  in  the  coasting  trade ;  and  the  state  thus  seeks  to  burden  with  an 
exaction,  fixed  at  its  own  pleasure,  the  very  right  to  which  the  party  is  entitled 


local.  So  long  as  the  regulation  as  to  the 
license  or  taxation  does  not  refer  to  and 
is  not  imposed  upon  the  business  of  the 
company  which  is  interstate,  there  is  no 
interference  with  that  commerce  by  the 
state  statute.  "It  was  stated  by  Mr.  Jus- 
tice Bradley,  in  the  course  of  his  opinion 
in  Crutcher  v.  Kentucky,  141  U.  S.  47,  35 
L.  Ed.  649,  that:  Taxes  or  license  fees  in 
good  faith  imposed  exclusively  on  express 
business  carried  on  wholly  within  the  state 
would  be  open  to  no  such  objection,'  viz, 
an  objection  that  the  tax  or  license  was  a 
regulation  of  or  that  it  improperly  affected 
interstate  commerce."  Osborne  v.  Flor- 
ida, 164  U.  S.  650,  655,  41  L.  Ed.  586.  See 
ante,  "Foreign  Corporations,"  II,  A,  2,  d, 
(12). 

"The  insurance  business,  for  example, 
cannot  be  carried  on  in  a  state  by  a  foreign 
corporation  without  complying  with  all 
the  conditions  imposed  by  the  legislation 
of  that  state.  So  with  regard  to  manu-' 
facturing  corporation,  and  all  other  cor- 
]/Orations  whose  business  is  of  a  local  and 
domestic  nature,  which  would  include  ex- 
press companies  whose  business  is  con- 
fined to  points  and  places  wholly  within 
the  state.  The  cases  to  this  effect  are 
numerous.  Bank  v.  Earle,  13  Pet.  519,  10 
L.  Ed.  274;  Paul  v.  Virginia,  8  Wall.  168, 
19  L.  Ed.  357;  Liverpool  Ins.  Co.  v.  Mas- 
sachusetts, 10-  Wall.  566,  19  L.  Ed.  1029; 
Cooper  Mfg.  Co.  v.  Ferguson,  113'  U.  S. 
727,  28  L.  Ed.  1137;  Philadelphia  Fire 
Ass'n?;.  New  York,  119  U.  S.  110,  30  L.  Ed. 
342."  Crutcher  v.  Kentucky,  141  U.  S. 
47,  59,  35  L.  Ed.  649.  See  ante,  "Insurance 
Companies,"  II,  A,  2,  d,   (12),    (j). 

A  statute  is  valid  where  a  proper  con- 
struction of  it  confines  the  tax  which  it 
creates  to  the  intrastate  business,  and  in 
no  way  relates  to  the  interstate  business 
of  the  company.  Pacific  Express  Co.  v. 
Seibert,  142  U.  S.  339,  350,  35  L.  Ed.  1035. 

The  statute  of  Missouri  enacted  for  the 
purpose  of  imposing  a  tax  upon  express 
companies  doing  business  within  the  state, 
and  brought  before  the  court  in  this  case, 
does  not  impose  a  tax  upon  the  receipts 


arising  from  interstate  business,  and  is 
not  therefore  repugnant  to  commercial 
clause  of  the  constitution  of  the  United 
States.  Pacific  Express  Co.  v.  Seibert,  142 
U.   S.   339,  350,   35   L-   Ed.   1035. 

45.  Tax  on  occupation  or  business. — 
Telegraph  Co.  v.  Texas,  105  U.  S.  460, 
464,  26  L.  Ed.  107;  Western  Union  Tel. 
Co.  V.  Massachusetts,  125  U.  S.  530,  549, 
31  L.  Ed.  790;  Leloup  v.  Mobile,  127  U. 
S.  640,  32  L.  Ed.  311;  Emert  v.  Missouri, 
156  U.  S.  296,  320,  39  L.  Ed.  430;  McCall 
V.  California,  136  U.  S.  104,  lOi),  34  L.  Ed. 
391;  St.  Louis  v.  Western  Union  Tel.  Co., 
148  U.  S.  92,  97,  37  L-  Ed.  380;  Asher  v. 
Texas,   128   U.    S.    129,   131,   32   L-    Ed.   368. 

A  state  statute  was  enacted  imposing 
an  annual  tax  on  cars  of  the  Pullman 
Company  running  into  and  beyond  the 
state  as  well  as  between  points  within  the 
state.  Held,  void  as  imposing  a  burden 
upon  interstate  commerce.  Allen  v.  Pull- 
man's Palace  Car  Co.,  191  U.  S.  171,  180, 
48   L.   Ed.   134. 

46.  Pickard  v.  Pullman  Southern  Car 
Co.,  117  U.  S.  34,  29  L.  Ed.  785,  confirmed 
and  applied  in  Tennessee  v.  Pullman 
Southern  Car  Co.,  117  U.  S.  51,  29  L.  Ed. 
791. 

Where  a  state  statute  imposes  a  tax  of 
$500  per  cent  on  sleeping  car  companies  do- 
ing both  interstate  and  intrastate  business, 
and  makes  no  distinction  between  the 
two,  such  statute  is  an  infringement  upon 
interstate  commerce  and  is  therefore  un- 
constitutional and  void.  .A.llen  v.  Pull- 
man's Palace  Car  Co.,  191  U.  S.  171,  48 
L-  Ed.  134.  See,  also,  Pickard  v.  Pull- 
man Southern  Car  Co.,  117  U.  S.  34,  29  L. 
Ed.  785;  Fargo  v.  Michigan,  121  U.  S.  230, 
245,  246,  30  L.  Ed.  888;  Wabash,  etc.,  R. 
Co.  V.  IlHnois,  118  U.  S.  557,  575,  30  L. 
Ed.  244. 

47.  Power  of  state  to  tax  interstate  tele- 
graphic business. — Leloup  v.  Mobile,  127 
U.  S.  640,  646,  32  L-  Ed.  311;  Telegraph  Co. 
V.  Texas,  105  U.  S.  460,  26  L.  Ed.  1067.  See 
ante,  "Telegraph  Companies,"  II,  A,  2,  d, 
(25);  post,  "Tax  upon  Interstate  Tele- 
graphic Messages,"  III,  B,  2,  d. 
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under,   and   which   he   derives    from,   the    constitution   and   laws   of   the   United 
States.4  8 

cc.  Solicitors  for  Orders  for  Foreign  Products — (aa)  In  General — Business 
Confined  to  Interstate  Transactions. — A  state  cannot  levy  a  tax  or  impose  any 
other  restriction  upon  the  citizens  or  inhabitants  of  other  states,  for  selling  or 
seeking  to  sell  their  goods  in  such  state  before  they  are  introduced  therein,*^  for 
the  negotiation  of  sales  of  goods  which  are  in  another  state,  for  the  purpose  of 
introducing  them  into  the  state  in  which  the  negotiation  is  made,  is  interstate 
commerce.^°  A  tax  upon  the  sale  of  such  goods,  or  the  offer  to  sell  them,  before 
they  are  brought  into  the  state,  is  clearly  a  tax  on  interstate  commerce  itself,  and 
void,^^  and  the  fact  that  a  similar  tax  is  laid  upon  drummers  of  the  state  enacting 


48.     Tax   on   privilege   of   navigation. — 

Moran  v.  New  Orleans,  112  U.  S.  69,  75, 
28  L.  Ed.  653;  Huse  v.  Glover,  119  U.  S. 
543,  548,  30  L-  Ed.  487;  Harman  v.  Chi- 
cago, 147  U.  S.  396,  406,  37  L.  Ed.  216. 
See  State  Tonnage  Tax  Cases,  12  Wall. 
204,  215,  20  L.  Ed.  370;  Gibbons  v.  Ogden, 
9  Wheat.  1,  212,  6  L-  Ed.  ^23.  See,  ante, 
"Occupation  and  Business,"  III,  B,  2,  b. 
The  ordinance  of  the  city  of  New  Or- 
leans establishing  a  rate  of  licenses  for 
professions  and  other  businesses,  and  as- 
sessing and  collecting  certain  sums  from 
persons  owning  and  running  tow  boats  to 
and  from  the  Gulf  of  Mexico,  and  from 
persons  owning  and  running  job  boats 
within  the  corporate  limits,  is  a  regulation 
of  commerce  among  the  states,  and  there- 
fore contrary  to  art.  1,  §  8,  clause  3,  of 
the  constitution  of  the  United  States  and 
void.  The  case  falls  directly  within  the 
rule  laid  down  in  Sinnot  v.  Davenport,  22 
How.  227,  16  L.  Ed.  243,  and  Foster  v. 
Davenport,  22  How.  244,  16  L.  Ed.  248, 
which  cases  are  followed  and  approved. 
Moran  v.  New  Orleans,  112  U.  S.  69,  28 
L.  Ed.  653.  .      ,  , 

The  Chicago  River  being  a  navigable 
stream,  and  its  waters  connecting  with  the 
harbor  of  Chicago,  and  the  vessels  navi- 
gating the  river  and  harbor  having  access 
by  them  to  Lake  Michigan  and  the  states 
bordering  on  the  lake  and  connecting 
lakes  and  rivers,  an  ordinance  of  the  city 
of  Chicago  imposing  a  license  tax  upon 
tug  boats  enrolled  and  licensed  in  the 
coasting  trade  under  the  laws  of  the 
United  States,  for  the  privilege  of  navi- 
gating the  Chicago  River  and  its  branches, 
and  which  were  at  the  time  a  tax  was 
exacted,  engaged  in  the  coasting  and  for- 
eign trade,  and  in  towing  vessels  engaged 
in  interstate  commerce,  from  Lake  Michi- 
gan to  the  Chicago  River  and  its  branches, 
and  in  towing  vessels  similarly  engaged 
from  the  river  into  the  lake,  is  invalid  and 
cannot  be  sustained  because  of  expendi- 
tures by  the  city  in  deepening  and  im- 
proving the  channel  of  the  river.  Harman 
V.  Chicago,  147  U.  S.  396,  37  L.  Ed.  216. 

In  Gibbons  v.  Ogden,  9  Wheat.  1,  213, 
6  L.  Ed.  23,  the  federal  supreme  court  held 
that  vessels  enrolled  and  licensed  pursuant 
to  the  laws  of  the  United  States,  had  con- 
ferred upon  them  as  full  and  complete  au- 
thority to  carry  on  this  trade  as  it  was  in 


the  power  of  congress  to  confer.  See, 
also,  Harman  v.  Chicago,  147  U.  S.  396, 
405,  37  L.   Ed.  216. 

49.  In  general — Business  confined  to  in- 
terstate transactions. — Robbins  v.  Shelby 
County  Taxing  District,  120  U.  S.  489, 
494,  30  L.  Ed.  694;  McCall  v.  California, 
136  U.  S.  104,  34  L.  Ed.  391. 

50.  Emert  v.  Missouri,  156  U.  S.  296, 
39  L.  Ed.  430;  Robbins  v.  Shelby  County 
Taxing  District,  120  U.  S.  489,  497,  30  L- 
Ed.  694;  Caldwell  v.  North  Carolina,  187 
U.  S.  622,  629,  47  L-  Ed.  336.  See  ante, 
"Purchase  and  Sale  of  Goods,"  I,  A,  3,  d. 

51. •  Robbins  v.  Shelby  County  Taxing 
District,  120  U.  S.  489,  30  L.  Ed.  694;  Nor- 
folk, etc.,  R.  Co.  z'.  Sims,  191  U.  S.  441, 
449,  48  L-  Ed.  254;  Fargo  v.  Michigan,  121 
U.  S.  230,  246,  247,  30  L-  Ed.  888;  Stouten- 
burgh  V.  Hennick,  129  U.  S.  141,  147,  32 
L.  Ed.  637;  Ficklen  v.  Shelby  County  Tax- 
ing District,  145  U.  S.  1,  19,  36  L.  Ed.  601; 
Lyng  V.  Michigan,  135  U.  S.  161,  34  L.  Ed. 
150;  Brennan  v.  Titusville,  153  U.  S.  289, 
38  L.  Ed.  719;  Bowman  v.  Chicago,  etc.,  R. 
Co.,  125  U.  S.  465,  495,  31  L.  Ed.  700; 
Fairbank  v.  United  States,  181  U.  S.  283, 
298,  45  L.  Ed.  862;  Stockard  v.  Morgan, 
185  U.  S.  27,  31,  46  L-  Ed.  785. 

A  statute  exacting  the  payment  of  a 
specific  sum  for  weeks  or  months  from 
all  persons  selling  merchandise  by  sam- 
ple, was  held  invalid  as  affecting  a  matter 
national  in  its  character,  and  requiring 
uniformity  of  regulation,  though  it  was 
not  in  conflict  with  any  regulation  pre- 
scribed by  congress.  Robbins  v.  Shelby 
County  Taxing  District,  120  U.  S.  489, 
493,  30   L.   Ed.  694. 

"If  the  selling  of  goods  by  sample  and. 
the  employment  of  drummers  for  that 
purpose,  injuriously  affect  the  local  inter- 
est of  the  state,  congress,  if  applied  to, 
will  undoubtedly  make  such  reasonable 
regulations  as  the  case  may  demand." 
Robbins  v.  Shelby  County  Taxing  District, 
120  U.  S.  489,  498,  499,  30  L.  Ed.  694. 

"Other  cases  followed  the  Robbins  case, 
among  them,  Philadelphia,  etc..  Steam- 
ship Co  V.  Pennsylvania.  122  U.  S.  326,  30 
L.  Ed.  1200;  Leloup  v.  Mobile,  127  U.  S. 
640,  32  L.  Ed.  311;  Asher  v.  Texas,  128  U. 
S  129,  32  L.  Ed.  368;  Stoutenburgh  v. 
Hennick,  129  U.  S.  141,  32  L.  Ed.  637;  Mc- 
Call 7'.  California,  136  U.  S.  104,  34  L.  Ed. 
391;  Norfolk,  etc.,  R.  Co.  v.  Pennsylvania, 
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such  license  law,  does  not  affect  the  question.^s  A  state  statute  imposing  a  priv- 
ilege tax  on  the  occupation  of  merchandise  brokers,  is  unconstitutional  as  a  regula- 
tion of  interstate  commerce  when  applied  to  merchandise  brokers  residing  in  the 


136  U.  S.  114,  34  L.  Ed.  394;  Crutcher  v. 
Kentucky,  141  U.  S.  47,  35  L.  Ed.  649. 
These  cases  exhibit  different  phases  of  the 
same  general  principle,  but  all  follow  that 
principle  as  announced  in  the  Robbins 
case,  and  deny  the  right  of  the  state  to 
tax  people  representing  the  owners  of 
property  outside  of  the  state,  for  the 
privilege  of  soliciting  orders  within  it  as 
agents  of  such  owners  for  property  to  be 
shipped  to  persons  within  the  state." 
Stockard  v.  Morgan,  185  U.  S.  27,  33,  46 
L.   Ed.   785. 

The  same  rule  was  applied  in  Welton  v. 
Missouri,  91  U.  S.  275,  23  L.  Ed.  347,  and 
Walling  V.  Michigan,  116  U.  S.  446,  29  L. 
Ed.  691,  to  a  statute  requiring  the  pay- 
ment of  a  license  from  persons  dealing 
in  merchandise,  not  the  growth,  produce 
or  manufacture  of  the  state,  and  requir- 
ing no  such  license  from  persons  selling 
goods  grown,  produced  or  manufactured 
within  the  state. 

The  code  of  Maryland,  as  amended  in 
1880,  provides  that  "no  person  or  corpo- 
ration other  than  the  grower,  maker,  or 
manufacturer  shall  barter  or  sell,  or  other- 
wise dispose  of,  or  shall  ofifer  for  sale  any 
goods,  chattels,  wares,  or  merchandise 
within  this  state,  without  first  obtaining 
a  license  in  the  manner  herein  prescribed." 
A  violation  of  this  law  was  made  an  in- 
dictable offense;  and  the  plaintiff  in  error, 
a  citizen  and  resident  of  New  York,  was 
indicted  for  offering  to  sell,  and  for  sell- 
ing by  sample,  in  the  city  of  Baltimore, 
without  license,  certain  goods  for  a  New 
York  firm,  to  be  shipped  from  New  York 
directly  to  the  purchaser.  The  plaintiff 
in  error  demurred  to  the  indictment,  but 
it  was  sustained  both  by  the  court  of 
original  jurisdiction  and  by  the  court  of 
appeals  of  Maryland  on  writ  of  error. 
The  constitutionality  of  the  law  was  duly 
raised,  and  the  law  was  sustained.  In 
the  United  States  court  the  law  was  held 
invalid  and  unconstitutional.  The  court 
said:  "This  case  does  not  differ  materially 
from  that  of  Robbins  v.  Shelby  County 
Taxing  District,  120  U.  S.  489,  30  L.  Ed. 
694."  Corson  v.  Maryland,  120  U.  S.  502, 
505,   30   L.    Ed.   699. 

AH  ordinances  or  statutes  requiring  a 
license  fee  from  drummers  engaged  in  in- 
terstate commerce  are  void.  See  Robbins 
r.  Shelby  County  Taxing  District,  130  U. 
S.  489,  30  L.  Ed.  694;  Stockard  v.  Mor- 
gan, 185  U.  S.  27,  46  L.  Ed.  785;  Rearick 
V.  Pennsylvania,  203  U.  S.  507,  51  L.  Ed. 
295. 

By  an  act  of  the  legislature  of  Texas, 
passed  May  4th,  1882,  it  was  provided 
that  there  shall  be  levied  on  and  collected 
"from  every  commercial  traveler,  drum- 
mer, salesman,  or  solicitor  of  trade,  by 
sample  or  otherwise,  an  annual  occupation 


tax  of  thirty-five  dollars."  Such  statute, 
so  far  as  it  imposes  a  license  tax  upon 
persons  soliciting  orders  and  making  sales 
within  the  state  for  persons  residing 
within  another  state,  is  repugnant  to  the 
clause  of  the  United  States  constitution, 
giving  to  congress  the  power  to  regulate 
commerce  among  the  several  states.  Asher 
V.   Texas,    128   U.   S.   139,   33   L.    Ed.   368. 

The  same  doctrine  was  held  in  Stouten- 
burgh  V.  Hennick,  129  U.  S.  141,  33  L.  Ed. 
637,  in  the  case  of  an  agent  of  a  Maryland 
business  house  soliciting  orders  in  the 
District  of  Columbia  without  having  taken 
out  a  license  as  required  by  an  act  of  the 
legislative  assembly,  of  the  District  of 
Columbia.  Caldwell  v.  North  Carolina, 
187  U.   S.  633,  627,  47  L.  Ed.  336. 

A  statute  provided  for  the  collection  of 
a  privilege  tax  on  the  occupation  of  mer- 
chandise brokers.  It  was  contended  that 
the  business  of  merchandise  brokers  did 
not  constitute  interstate  commerce  and 
therefore  was  within  the  reach  of  the 
state's  taxing  power.  The  supreme  court 
held  that  the  business  was  interstate  com- 
merce. Caldwell  v.  North  Carolina,  187 
U.   S.  622,  639,  47  L.  Ed.  336 

In  Hatch  v.  Reardon,  304  U.  S.  152,  161, 
51  L.  Ed.  415,  it  is  said:  "Whatever  the 
reason,  the  decisions  are  clear,  and  it  was 
because  of  them  that  it  was  inquired  so 
carefully  in  the  drummer  cases  whether 
the  party  concerned  was  himself  engaged 
in  commerce  between  the  states.  Stock- 
ard V.  Morgan,  185  U.  S.  27,  30,  35,  36,  46 
L.  Ed.  785;  Caldwell  v.  North  Carolina, 
187  U.  S.  622,  47  L.  Ed.  336;  Rearick  v. 
Pennsylvania,  203  U.  S.  507,  51  L,.  Ed. 
295." 

A  city  ordinance  passed  under  a  statute 
granting  the  city  authority  to  levy  and 
collect  license  taxes  on  hawkers,  peddlers, 
and  merchants  of  all  kinds,  requiring  all 
persons  canvassing  or  soliciting  orders  for 
goods  on  merchandise  of  any  kind  from 
persons  other  than  manufactures  and 
licensed  merchants,  to  take  out  a  license 
and  pay  a  tax  therefor,  is  an  exercise  of 
the  taxing  power  rather  than  the  police 
power,  and  when  enforced  against  an 
agent  sent  by  a  manufacturer  of  goods  in 
another  state  to  solicit  orders  for  the  pro- 
ducts of  his  manufactory,  the  goods  being- 
shipped  direct  from  the  factory  to  the 
purchaser,  such  a  tax  is  a  direct  burden 
en  interstate  commerce  in  violation  of  the 
provisions  of  the  United  States  constitu- 
tion, and  is  therefore  illegal.  Brennan  zk 
Titusville,   153   U.   S.   289,   38   L.   Ed.   719. 

52.  Interstate  commerce  cannot  be 
taxed  at  all,  even  though  the  same  amount 
of  tax  should  be  laid  on  domestic  com- 
merce, or  that  which  is  carried  on  solely 
within  the  state.  This  was  decided  in  the 
Case   of   State   Freight  Tax,   15  Wall.   232, 
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state  whose  business  consist  wholly  in  soHciting  orders  for  goods  from  jobbers 
or  wholesale  dealers  in  the  state,  as  the  representatives  of  nonresident  parties, 
firms  or  corporations,  such  goods  to  be  shipped  by  such  nonresident  parties  to 
the  jobbers  and  dealers  within  the  state,  because  such  business  constitutes  in- 
terstate commerce  and  is  beyond  the  reach  of  the  state's  taxing  power.^^  Thus 
a  city  ordinance  imposing  a  license  upon  every  person  engaged  in  the  business 
of  selling  or  delivering  picture  frames,  etc.,  is  held  to  be  an  interference  with 
interstate  commerce,  so  far  as  applicable  to  picture  frames  made  in  other  states 
and  shipped  to  an  agent  in  the  state.^^  And  the  transaction  was  not  taken  out 
of  the  protection  of  the  commerce  clause  by  the  fact  that  the  agent  placed  the 
pictures  in  their  proper  frames,  and  delivered  them  to  the  persons  ordering 
them.^^  So  a  tax  upon  goods  sold  in  one  state,  delivered  to  a  common  carrier 
and  consigned  to  the  purchaser  in  another  state,  is  an  illegal  interference  with 
interstate  commerce.^^ 


^1  L."  Ed.  146;  Robbins  v.  Shelby  County 
Taxing  District,  120  U.  S.  489,  497,  30  L. 
Ed.  694. 

53.  Stockard  v.  Morgan,  185  U.  S.  27,  46 
E.  Ed.  785,  construing  Tennessee  Statute, 
following  Robbins  v.  Shelby  County  Tax- 
ing District,  120  U.  S.  489,  30  E.  Ed.  694, 
distinguishing  Ficklen  v.  Shelby  County 
Taxing  District,  145  U.  S.  1,  36  E.  Ed.  601. 
See,  also,  Brown  v.  Maryland,  12  Wheat. 
419,  6  E.  Ed.  678;  Welton  v.  Missouri,  91 
U.  S.  275,  23  E.  Ed.  347;  Philadelphia,  etc.. 
Steamship  Co.  v.  Pennsylvania,  122  U. 
■S.  326,  30  E.  Ed.  1200;  Eeloup  v.  Mobile, 
127  U.  S.  640,  32  E.  Ed.  311;  Asher  v. 
Texas,  128  U.  S.  129,  32  E.  Ed.  368;  Stout- 
•enburgh  v.  Hennick,  129  U.  S.  141,  32  E. 
Ed.  637;  McCall  v.  California,  136  U.  S. 
104,  34  E.  Ed.  391;  Norfolk,  etc.,  R.  Co.  v. 
Pennsylvania,  136  U.  S.  114,  34  E.  Ed.  394; 
•Crutcher  v.  Kentucky,  141  U.  S.  47,  35 
E.   Ed.   649. 

54.  Caldwell  v.  North  Carolina,  187  U. 
S.  622,  47  E.  Ed.  336;  Norfolk,  etc.,  R.  Co. 
-V.  Sims,   191  U.   S.  441,  450,  48  E.   Ed.  254. 

"It  would  seem  evident  that,  if  the 
vendor  had  sent  the  articles  by  an  express 
company,  which  should  collect  on  de- 
livery, such  a  mode  of  delivery  would  not 
have  subjected  the  transaction  to  state 
taxation.  The  same  could  be  said  if  the 
vendor  himself,  or  by  a  personal  agent, 
"had  carried  and  delivered  the  goods  to 
the  purchaser.  That  the  articles  were 
sent  as  freight,  by  rail,  and  were  received 
at  the  railroad  station  by  an  agent,  who 
<lelivered  them  to  the  respective  pur- 
•chasers,  in  nowise  changes  the  character 
of  the  commerce  as  interstate."  Ameri- 
can Express  Co.  v.  Iowa,  196  U.  S.  133, 
144,  49  E.  Ed.  417,  quoting  Caldwell  v. 
North  Carolina,  187  U.  S.  622,  632,  47  E. 
Ed.   336. 

55.  Caldwell  v.  North  Carolina,  187  U. 
S.  622,  47  E.  Ed.  336;  Norfolk,  etc.,  R.  Co. 
t.'.  Sims,  191  U.  S.  441,  450,  48  E.  Ed.  254; 
American  Express  Co.  v.  Iowa,  196  U.  S. 
133,  49  E.   Ed.  417. 

A  foreign  portrait  company  obtained 
orders  through  its  agent  for  pictures  and 
-frames  and  for  convenience  shipped  them 
in  separate   packages  to   the   agents,   who 


placed  the  pictures  in  the  frames  designed 
for  them  before  making  delivery  to  pur- 
chasers. Held,  that  this  method  of  pro- 
cedure did  not  take  the  transaction  out  of 
the  protection  of  the  commerce  clause. 
Caldwell  V.  North  Carolina,  187  U.  S.  622, 
632,  47   E.   Ed.  336. 

56.  Kehrer  v.  Stewart,  197  U.  S.  60,  65, 
49  E.  Ed.  663;  Caldwell  v.  North  Carolina, 
187  U.  S.  622,  47  E.  Ed.  336;  Norfolk,  etc., 
R.  Co.  V.  Sims,  191  U.  S.  441,  48  E.  Ed. 
254. 

A  state  statute  imposing  a  license  tax 
upon  all  those  engaged  in  the  business  of 
selling  sewing  machines  in  the  state,  is  an 
unlawful  interference  with  interstate 
commerce,  as  applied  to  the  sale  of  a 
single  machine,  made  and  sold  in  another 
state,  and  shipped  into  the  state  in  its 
original  package  for  delivery  to  the  con- 
signee upon  payment  of  the  price;  in 
other  words,  a  machine  shipped  into  the 
state  upon  a  written  order  of  a  customer 
and  under  an  ordinary  C.  O.  D.  consign- 
ment. Norfolk,  etc.,  R.  Co.  v.  Sims,  19] 
U.  S.  441,  446,  450,  48  E.  Ed.  254,  con- 
struing North  Carolina  Eaws  1901,  p.  116. 

In  such  case  the  machine  had  never  be- 
come commingled  with  the  general  mass 
of  property  within  the  state.  While 
technically  the  title  of  the  machine  may 
not  have  passed  until  the  price  was  paid, 
the  sale  was  actually  made  in  another 
state,  and  the  fact  that  the  price  was  to 
be  collected  in  the  state  imposing  the  tax, 
does  not  deprive  the  transaction  of  its  in- 
terstate character,  and  thus  relieve  the 
tax  from  the  objection  of  being  an  inter- 
ference with  interstate  commerce.  Nor- 
folk, etc.,  R.  Co.  V.  Sims,  191  U.  S.  441, 
451,  48  L.  Ed.  254.  See,  also.  American 
Express  Co.  v.  Iowa,  196  U.  S.  133,  145, 
49   E.   Ed.   417. 

Orders  were  taken  for  goods  by  an 
agent  of  a  nonresident  firm,  and  the  goods 
were  not  to  be  paid  for  until  delivered  and 
accepted.  The  goods  were  shipped  in  dis- 
tinct packages  corresponding  to  the  re- 
spective orders,  except  brooms  which  were 
tied  in  bundles.  Held,  until,  delivery  was 
made,  the  goods  came  under  the  inter- 
state commerce  clause,   and  an  ordinance 
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District  of  Columbia. — The  validity  and  constitutionality  of  the  license  and 
tax  laws,  passed  by  the  legislative  assembly  of  the  District  of  Columbia,  are  de- 
termined according  to  the  principles  applied  to  the  laws  of  the  states  and  an  act 
of  the  district  taxing  the  business  of  making  sales  by  sample  is  invalid  as  to  in- 
terstate business.s'^ 

(bb)  Persons  Doing  General  Commission  Business. — No  doubt  can  be  enter- 
tained of  the  right  of  a  state  legislature  to  tax  trades,  professions  and  occupa- 
tions, in  the  absence  of  inhibition  in  the  state  constitution  in  that  regard  ;5S  and 
where  a  resident  citizen  engages  in  general  business  subject  to  a  particular  tax, 
tlie  fact  that  the  business  done  chances  to  consist,  for  the  time  being,  wholly  or 
p'lrtially  in  negotiating  sales  between  resident  and  nonresident  merchants,  of 
goods  situated  in  another  state,  does  not  necessarily  involve  the  taxation  of  in- 
t.rstate  commerce,  forbidden  by  the  constitution.^-*' 

dd.  Money  and  Exchange  Brokers. — A  state  statute  imposing  a  tax  upon  all 
money  or  exchange  brokers  is  not  void  for  repugnance  to  the  constitutional 
power  of  congress  to  regulate  commerce.'^'' 


imposing  a  tax  upon  the  solicitation  of  or- 
ders was  invalid.  Rearick  v.  Pennsylvania, 
203  U.   S.  507,  510,  512,  51   L.   Ed.   295. 

57.  District  of  Columbia. — Stouten- 
burgh  V.  Hennick,  129  U.  S.  141,  147,  33 
L.   Ed.   637. 

58.  Persons  doing  general  commission 
business. — Ficklen  v.  Shelby  County  Tax- 
ing District,  145  U.  S.  1,  36  L.  Ed.  601; 
Robbins  v.  Shelby  County  Taxing  Dis- 
trict, 120  U.  S.  489,  30  L.  Ed.  694.  See 
the  title  TAXATION. 

59.  Ficklen  v.  Shelby  County  Taxing 
District,  145  U.  S.  1,  36  L.  Ed.  601.  See 
■New  York  v.  Roberts,  171  U.  S-  658,  683, 
43  L.  Ed.  323,  where  Brown  v.  Maryland, 
12  Wheat.  419,  6  L.  Ed.  678,  is  distin- 
guished and  the  doctrine  held  inapplicable. 

See  Stockard  v.  Morgan,  185  U.  S.  27, 
35,  46  L.  Ed.  785,  where  this  line  of  cases 
is  distinguished  from  that  line  of  cases 
where  the  drummer  or  other  salesman's 
business  was  confined  to  interstate  trans- 
actions. See  ante,  "In  General — Business 
Confined  to  Interstate  Transactions,"  III, 
B,  2,   b,    (2),    (b),  cc,   (aa). 

A  statute  of  Tennessee  imposed  a  privi- 
lege tax  upon  factors,  brokers  and  com- 
mission merchants  doing  business  within 
the  state,  fixed  in  part  and  in  part  gradu- 
ated according  to  the  amount  of  capital 
invested  in  the  business,  or  if  no  capital 
were  invested,  by  the  amount  of  commis- 
sions received.  Held,  that  the  statute  as 
applied  to  a  resident  citizen  engaged  in 
a  general  business,  does  not  constitute  a 
regulation  of  interstate  commerce  inerely 
because  the  business  consists  wholly  or 
partially  in  negotiating  sales  between 
resident  and  nonresident  merchants,  of 
goods  situated  in  another  state.  Ficklen 
V.  Shelby  County  Taxing  District,  145  U. 
S.  1,  36  L.   Ed.  601. 

The  court  in  distinguishing  Robbins  v. 
"Shelby  County  Taxing  District,  120  U. 
'S.  489,  30  E.  Ed.  694,  said:  "In  the  case 
■of  Robbins,  the  tax  was  held,  in  eflfect, 
not  to  be  a  tax  on  Robbins,  but  on  his 
principals;  while  here  the  tax  was  clearly 
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levied  upon  complainants  in  respect  of  the 
general  commission  business  they  con- 
ducted, and  their  property  engaged 
therein,  or  their  profits  realized  there- 
from." 

The  state  may  levy  a  tax  upon  ihe  earn- 
ings of  a  commission  merchant  which 
were  realized  out  of  the  sales  of  property 
belonging  to  nonresidents,  and  such  a  tax 
is  not  one  upon  interstate  commerce  be- 
cause it  affects  it  only  incidentally  and 
remotely  although  certainly.  Hopkins  v. 
United  States,  171  U.  S.  578,  593,  43  L. 
Ed.   290,  396. 

60.  Money  and  exchange  brokers. — 
Nathan  v.  Louisiana,  8  How.  73,  12  L. 
Ed.  992. 

Tax  on  money  or  exchange  brokers. — 
A  broker  dealing  in  foreign  bills  of  ex- 
change is  not  engaged  in  commerce,  but 
in  supplying  an  instrument  of  commerce, 
and  hence  a  state  tax  on  all  money  or  ex- 
change brokers  is  not  void  as  to  him  as  a 
regulation  of  commerce.  Nathan  v. 
Louisiana,  8  How.  73,  13  L.  Ed.  993.  See, 
also,  Williams  v.  Fears,  179  U.  S.  270,  277, 
45   L.    Ed.   186. 

In  the  case  of  Briscoe  v.  Bank,  11  Pet. 
257,  9  L.  Ed.  709,  it  was  held  that  a  state 
has  power  to  incorporate  a  bank.  And 
the  banks  established,  it  is  believed,  have 
been,  without  exception,  authorized  to  deal 
in  foreign  bills  of  exchange.  It  was  also 
held  in  Providence  Bank  v.  Billings,  4 
Pet.  514,  7  L.  Ed.  939,  that  a  state 
had  power  to  ta.x  a  bank,  there  be- 
ing no  clause  in  the  charter  exempting  it 
from  taxation.  In  the  case  of  Bank  v. 
Earle,  13  Pet.  519,  10  L-  Ed.  274,  it  was 
decided  that  the  bank  established  in  Geor- 
gia, having  a  right  in  its  charter  to  deal  in 
bills  of  exchange,  could,  through  its  agent 
and  the  comity  of  Alabama,  buy  and  sell 
bills  in  that  state.  If  a  tax  on  the  busi- 
ness of  an  exchange  broker,  who  buys 
and  sells  foreign  bills  of  exchange,  be 
repugnant  to  the  commercial  power  of 
the  Union,  all  taxes  on  banks  which  deal 
in   bills   of  exchange,   by  a   state,   must  be 
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ee.  Hiring  Laborers  lo  Be  Employed  beyond  State  Limits. — The  business  of 
hiring  laborers  in  a  state  to  be  employed  beyond  the  limits  of  the  state,  is  not 
so  immediately  connected  with  interstate  transportation  or  interstate  traffic  that 
it  can  be  said  that  those  who  follow  it  are  engaged  in  interstate  commerce. 
Therefore  a  state  tax  upon  such  business  or  occupation  does  not  impose  a  bur- 
den upon,  or  constitute  a  regulation  of  interstate  commerce  in  violation  of  the 
constitution.^^ 

ff.  Agency  Engaged  in  Interstate  Commerce. — An  agency  of  a  line  of  an  in- 
terstate railroad,  established  in  a  state,  for  the  purpose  of  inducing  passengers 
to  take  that  line  at  a  certain  point,  but  not  engaged  in  selling  tickets  for  the 
route,  or  receiving  or  paying  out  money  on  account  of  it,  is  an  agency  en- 
gaged in  interstate  commerce;  and  a  license  tax  imposed  upon  the  agent  for 
tlie  privilege  of  doing  business  is  a  tax  upon  interstate  commerce,  and  is  un- 
constitutional. The  business  of  the  agency  was  carried  on  with  the  pur- 
pose to  assist  in  increasing  the  amount  of  passenger  traffic  over  the  road, 
and  was  therefore  a  part  of  the  commerce  of  the  road  and  hence  of  interstate 
commerce.*'^ 2  And  it  has  been  ruled  that  a  tax  imposed  by  a  state  on  a  corpora- 
tion engaged  in  the  business  of  interstate  commerce,  as  described,  for  the  priv- 
ilege of  keeping  an  office  in  the  state,  was  a  tax  on  commerce  among  the  states.^^ 

gg.  Peddlers,  etc—See  post,  "Peddlers,  etc.,  Ill,  B,  2,  j,  (2),  (b),  bb,  (bb), 
bbb,  (bbb),  bbbb. 

c.  Taxation  of  Transportation  of  Freight  or  Passengers. — The  imposition  of 
a  tax  on  the  movement  or  transportation  of  goods  or  persons  from  one  state  to 
another,  is  an  interference  with  and  a  regulation  of  commerce  between  the 
states,  and  beyond  the  power  of  the  state  to  impose.*^'*  A  state  law,  which  re- 
quires the  master  of  a  vessel,  engaged  in  foreign  cornmerce,  to  pay  a  certain 
sum  to  a  state  officer  on  account  of  each  passenger "  brought  from  a  foreign 
country  into  the  state,  is  also  void.^^  Where  a  tax  demanded  by  a  state  stat- 
ute is  imposed,  not  upon  the  company,  but  upon  the  freight  carried  and  be- 
cause carried,  so  far  as  it  affects  commodities  transported  through  the  state^ 
or  from  points  without  the  state  to  points  within  it,  or  from  points  within  the 

equally  repugnant.      Nathan   v.   Louisiana,  64.       Taxation       ot      transportation      of 

S  How.  73,  80,  12  L.   Ed.  992.  freight    or    passengers. — Railroad    Co.    v. 

Under  the  law,   every  person  is   free  to  Maryland,    21    Wall.    456,    22    L.    Ed.    678. 

buy   or    sell   bills   of   exchange,   as   it   may  vSee,    also,    Pickard    v.    Pullman    Southern 

be  necessary  in  his  business   transactions,  Car  Co.,  117  U.  S.  34,  48,  29  L.   Ed.  785. 

but   he   is    required    to   pay   the   tax   if    he  A    state    cannot    impose    a    tax    on     the 

engage  in  the  business  of  a  money  or  ex-  movement    of    persons    or    property    from 

change    broker.      Nathan    v.    Louisiana,    8  one     state     to     another.       Railroad     Co. 

How.  73,  12  L.   Ed.  992.  v.   Maryland,   21  Wall.   456,   22   L.    Ed.   678. 

61.  Labor  contracts. — Williams  v.  Fears,  The  cases  of  Crandall  v.  Nevada,  6  Wall. 
179  U.  S.  270,  278,  45  L.  Ed.  186,  constru-  35,  42,  18  L.  Ed.  745,  and  Case  of  State 
ing  Ger-  '-  General  Tax  Act  of  1898  (Ga.  Freight  Tax.  15  Wall.  232,  21  L.  Ed.  146,. 
Laws,   1     K',   p.   21).  cited  and  affirmed. 

62.  Agency  engaged  in  interstate  com-  The  charter  of  the  Baltimore  and  Ohio 
merce. — Ficklen  v.  Shelby  County  Taxing  Railroad  Company  for  constructing  and 
District,  145  U.  S.  1,  22,  36  L.  Ed.  601;  working  a  branch  railroad  between  Balti- 
McCallV  California,  136  U.  S.  104,  34  L.  more  and  Washington  contained  a  stipu- 
Ed.  391.  See,  also,  Williams  v.  Fears,  179  lation  that  the  company  at  the  end  of 
U.  S.  270,  277,  45   L.   Ed.   186.  every  six  months   should  pay  to  the  state 

"To  the  same  effect  are  Crutcher  v.  Ken-  one-fifth  of  the  whole  amount  received  for 

tucky,  141  U.   S.   47,  35   L.   Ed.   649;   Bren-  the    transportation    of     passengers.       This 

nan  v.  Titusville,  153  U.  S.  289,  38  L.  Ed.  charter    was    accepted    and   com.plied    with 

719,    and    Stockard    v.    Morgan,    185    U.    S.  for   many  years.      Held,   that   this   stipula- 

27.   46   L.   Ed.   785."     Norfolk,  etc.,  R.   Co.  tion   was   not  repugnant  to  the   commerce 

7^.  Sims,  191  U.  S.  441,  450,  48  L.  Ed.  254.  clause   of    the    constitution    of   the    United 

See    ante     "Soliciting    Passenger    Traffic,"  States.       Railroad     Co.     v.     Maryland,     21 

j^  A,  3,  b.  Wall.     456.     22     L.     Ed.     678.       See     ante, 

'63.'   Norfolk,  etc.,  R.  Co.  v.  Pennsylvania,  "Transportation    of    Freight    and    Passen- 

136  U.  S.   114,'  34  L.  Ed.  394,  cited  in  Wil-  gers."    T.    A.   3,   a. 

Hams  V    Fears,  179  U.   S.   270,  277,  45   L.  65.     Tax    on    each    oasseno^er    carried. — 

X^d    186  Gilman  v.   Philadelphia,  3   Wall.   713,   730. 
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state  to  points  without  it,  the  act  is  a  regulation  of  interstate  commerce.'^*'  A 
state  statute  requiring  transportation  companies  doing  business  in  the  state,  to 
pay  a  fixed  sum  as  a  tax  on  each  ton  of  freight  carried,  without  regard  to  the 
distance  moved  or  charge  made,  so  far  as  it  appHes  to  freight  taken  up  within 
the  state  and  carried  out  of  it,  or  taken  up  outside  the  state  and  dehvered  within 
it,  or  in  other  words  all  freight  other  than  that  taken  up  and  delivered  within 
the  state,  is  unconstitutional  and  void  as  a  regulation  of  interstate  and  foreign 
commerce,*^'  though  valid  as  to  all  freight,  the  carriage  of  which  begins  and 
ends  within  the  limits  of  the  state.*^^  If  the  subjects  of  taxation  can  be  sepa- 
rated so  that  that  which  arises  from  interstate  commerce  can  be  distinguished 
from  that  which  arises  from  commerce  wholly  within  the  state,  the  court  will 
act  upon  this  distinction,  and  will  restrain  the  tax  on  interstate  commerce  while 
permitting  the  state  to  collect  that  arising  from  commerce  solely  within  its  own 
territory. 69 

d.  'fax  upon  Interstate  Telegraphic  Messages — (1)  In  General. — A  tele- 
graph company  occupies  the  same  relation  to  commerce  as  a  carrier  of  messages 
that  a  railroad  company  does  as  a  carrier  of  goods,  and  a  tax  by  a  state  upon  all 
messages  carried  within  its  borders  is  forbidden  by  the  commerce  clause  of  the 
constitution,  as  being  a  tax  upon  commerce  among  the  states."" 


18  L.  Ed.  96;  Passenger  Cases,  7  How.  283, 
12  L.    Ed.   702. 

66.  Tax  upon  freight  carried. — Case  of 
State  Freight  Tax,  15  Wall.  232,  274,  21 
L.  Ed.  146;  cited  in  Telegraph  Co.  v. 
Texas,  105  U.  S.  460,  26  L.  Ed.  1067;  Wa- 
bash, etc.,  R.  Co.  V.  Illinois,  118  U.  S.  557, 
30  L.  Ed.  244;  Bowman  v.  Chicago,  etc.,  R. 
Co.,  135  U.  S.  465,  31  L-  Ed.  700;  Ratter- 
man  V.  Western  Union  Tel.  Co.,  127  U.  S. 
411,  32  L.  Ed.  229;  Fargo  v.  Michigan, 
321  U.  S.  230,  238,  30  L-  Ed.  888;  Glouces- 
ter Ferry  Co.  v.  Pennsylvania,  114  U.  S. 
196,  212,  29  L.  Ed.  158;  Osborne  V.  Mo- 
bile, 16  Wall.  479,  481,  21  L.  Ed.  470;  Pas- 
senger Cases,  7  How.  283,  416,  12  L.  Ed. 
702. 

A  statute  of  Pennsylvania  taxing  the 
transportation  companies  on  freight 
hauled  through  the  state  was  held  to  effect 
a  matter  national  in  its  character,  requir- 
ing uniformity  of  regulation,  and  to  be 
therefore  invalid,  though  not  in  conflict 
with  any  regulation  prescribed  by  con- 
gress. Case  of  State  Freight  Tax,  15 
Wall.  232,  21  L.   Ed.  146. 

In  the  Case  of  State  Freight  Tax,  15 
Wall.  232,  21  L.  Ed.  146,  the  judgment 
was  rested  upon  the  ground  that  the  tax 
was  always  added  to  the  cost  of  trans- 
portation, and  thus  was  a  tax  in  effect 
upon  the  privilege  of  carrying  the  goods 
through  the  state.  Wabash,  etc.,  R.  Co.  v. 
Illinois,  118  U.   S.   557,  570.  30   L.   Ed.   244. 

In  Case  of  State  Freight  Tax,  15  Wall. 
232,  21  L.  Ed.  146,  the  court  but  applied 
the  rule,  announced  in  Brown  v.  Marv- 
land,  12  Wheat.  419,  6  L-  Ed.  678,  that 
where  the  burden  of  a  tax  falls  on  a  thing 
which  is  the  subject  of  taxation,  the  tax 
is  to  be  considered  as  laid  on  the  thing 
rather  than  on  him  who  is  charged  with 
the  duty  of  paying  it  into  the  treasurv. 
In  that  case,  it  was  said,  a  tax  on  the  sale 
of  an  article,  imported  only  for  sale,  was 
a  tax  on  the  article  itself.     To  the  same 


general  efifect  are  Welton  v.  Missouri,  91 
U.  S.  275,  23  L.  Ed.  347;  Cook  v.  Penn- 
sylvania, 97  U.  S.  566,  24  L.  Ed.  1015,  and 
Webber  v.  Virginia,  103  U.  S.  344,  26  L,. 
Ed.  565;  Telegraph  Co.  v.  Texas,  105  U. 
S.   460,   465,    26    L.    Ed.    1067. 

In  the  Case  of  State  Freight  Tax,  15 
Wall.  232,  21  L.  Ed.  146,  the  tax  was  not 
imposed  for  the  purpose  of  regulating  in- 
terstate commerce,  but  in  order  to  raise 
a  revenue  and  would  have  been  a  legiti- 
mate exercise  of  an  admitted  power  of 
the  state  if  it  had  not  been  exerted  so  as 
to  operate  as  a  regulation  of  interstate 
commerce.  Bowman  v.  Chicago,  etc.,  R. 
Co.,  125   U.   S.   465,   483,   31   L.   Ed.   700. 

67.  Interstate  shipments. — Case  of  State 
Freight  Tax,  15  Wall.  232,  282,  21  L.  Ed. 
146.  See,  also,  Wabash,  etc.,  R.  Co.  v. 
Illinois,  118  U.  S.  557,  570,  30  L-  Ed.  244; 
Bowman  v.  Chicago,  etc.,  R.  Co.,  125  U. 
S.  465,  483,  31  L.  Ed.  700;  Ratterman  v. 
Western  Union  Tel.  Co.,  127  U.  S.  411, 
424,  32  L.  Ed.  229;  Cook  v.  Pennsylvania, 
97  U.  S.  566,  572,  24  L.  Ed.  1015;  Machine 
Co.  V.  Gage,  100  U.  S.  676,  678,  25  L.  Ed. 
754;  Gloucester  Ferry  Co.  v.  Pennsylvania, 
114  U.  S.  196.  212,  29  L.  Ed.  158;  Tele- 
graph Co.  V.  Texas.  105  U.  S.  460,  465,  26 
L.  Ed.  1067;  State  Tax  on  Railway  Gross 
Receipts,  15  Wall.  284,  292,  21  L-   Ed.  164. 

68.  Intrastate  shipments. — Case  of  State 
Freight  Tax,  15  Wall.  232,  21  L.  Ed.  146, 
cited  on  this  point  in  Wabash,  etc.,  R.  Co. 
v.  Illinois,  118  U.  S.  557,  570.  30  L-  Ed. 
244;  Ratterman  v.  Western  Union  Tel. 
Co.,   127  U.   S.  411,  424,  32  L.  Ed.  229. 

69.  Separation  of  interstate  and  in- 
trastate business. — Case  of  State  Freight 
Tax,  15  Wall.  232.  21  L-  Ed.  146;  Ratter- 
man V.  Western  Union  Tel.  Co.,  127  U. 
S.  411,  424,  32  L.   Ed.  229. 

70.  Tax  upon  interstate  telegraphic 
messages — In  general. — Telegraph  Co.  v. 
Texas,  105  U.  S.  460,  26  L.  Ed.  1067,  cited 
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(2)  Companies  Accepting  Provisions  of  Act  of  1866 — (a)  In  General. — 
Telegraph  companies  which  have  accepted  the  provisions  of  the  act  of  congress 
of  July  24,  1866,  §§  5263  to  5268  of  the  Revised  Statutes  of  the  United  States, 
cannot  be  taxed  by  the  authorities  of  a  state  for  any  messages,  or  receipts  aris- 
ing from  messages,  from  points  within  the  state  to  points  without  or  from  points 
without  the  state  to  points  within,  but  such  taxes  may  be  levied  upon  all  mes- 
sages carried  and  delivered  exclusively  within  the  state.  The  foundation  of 
this  principle  is  that  messages  of  the  former  class  are  elements  of  commerce  be- 
tween the  states  and  not  subject  to  legislative  control  of  the  states,  while  the 
latter  class  are  elements  of  internal  commerce  solely  within  the  limits  and  juris- 
diction of  the  state,  and  therefore  subject  to  its  taxing  power  J  ^ 

(b)  Specific  Tax  on  Each  Message.— A  telegraph  company  engaged  in  the 
transmission  of  messages  between  the  states  and  between  the  United  States  and 
foreign  countries,  having  accepted  the  provisions  of  the  act  of  congress  relating 
to  telegraph  companies,  occupies  the  position  of  an  instrument  of  foreign  and 
interstate  commerce,  and  of  a  government  agent  for  the  transmission  of  mes- 
sages on  public  business.  Therefore,  a  statute  of  a  state,  in  which  such  company 
does  business,  imposing  upon  it  a  specific  tax  for  each  message  sent,  so  far  as 
it  applies  to  messages  sent  out  of  the  state,  or  for  the  government  on  public 
business,  is  unconstitutional  and  void  as  a  regulation  of  interstate  and  foreign 
commerce,  and  as  a  tax  on  the  means  employed  by  the  federal  government  to 
execute  its  constitutional  powers."  2     And  such  a  tax  cannot  be  sustained  as  a 


in  Wabash,  etc.,  R.  Co.  v.  Illinois,  118  U. 
S.  557,  30  L.  Ed.  244;  Pickard  v.  Pull- 
man Southern  Car  Co.,  117  U.  S.  34,  49,29 
L.  Ed.  785.  See  ante,  "Telegraph  Com- 
panies," II,  A,  1,  b,  (3),  (b),  pp;  "Tele- 
graph Companies,"  II,  A,  2.  d,  (25).  See, 
generally,  the  title  TELEGRAPHS  AND 
TELEPHONES. 

71.  Companies  accepting  provisions  of 
act  of  1866. — Act  of  Congress  of  July  24, 
1866,  §§  5263,  5268  Rev.  Stat.  U.  S.; 
Western  Union  Tel.  Co.  v.  Alabama  State 
Board,  132  U.  S-  472,  473,  475,  33  L.  Ed. 
-409.  See,  also,  Pensacola  Tel.  Co.  v. 
Western  Union  Tel.  Co.,  96  U.  S.  1,  24  L- 
Ed.  708;  Telegraph  Co.  v.  Texas,  105  U. 
S.  460,  26  L.  Ed.  1067;  Western  Union 
Tel.  Co.  V.  Massachusetts,  125  U.  S.  530, 
31  L.  Ed.  790;  Ratterman  v.  Western 
Union  Tel.  Co.,  127  U.  S.  411,  32  L.  Ed. 
229;  Leloup  v.  Mobile,  127  U.  S.  640,  32  L. 
Ed.  311;  Fargo  v.  Michigan,  121  U.  S.  230, 
30  L.  Ed.  888;  Philadelphia,  etc.,  Steam- 
ship Co.  V.  Pennsylvania,  122  U.  S.  326,  30 
L.  Ed.  1200;  Postal  Tel.  Cable  Co.  v. 
Charleston,  153  U.  S.  692,  699,  38  L.  Ed. 
871.  See  ante,  "Congressional  Legislation 
in  Aid  of  the  Telegraph,"  II,  A,  1,  b,  (3), 
Tb),  pp.   Cbb). 

72.  Specific  tax  on  interstate  and  gov- 
ernment messages. — The  statute  of  Texas, 
art.  4655,  Rev.  Stat.,  held  to  be  uncon- 
stitutional and  void  so  far  as  it  sought  to 
tax  messages  sent  out  of  the  state  or  for 
the  government  on  public  business.  Tele- 
graph Co.  V.  Texas,  105  U.  S.  460,  466,  26 
L.  Ed.  1067.  See,  also.  Western  Union  Tel. 
Co.  V.  Alabama  State  Board,  132  U.  S.  472, 
475,  33  L.  Ed.  409;  Western  Union  Tel.  Co. 
V.  Pendleton,  122  U.  S.  347,  357,  30  L.  Ed. 
1187;  Western  Union  Tel.  Co.  v.  Massa- 
chusetts, 125  U.  S.  530,  549,  31  L-  Ed.  790; 


Leloup  V.  Mobile,  127  U.  S.  640,  646,  32 
L.  Ed.  311;  Western  Union  Tel.  Co.  v. 
James,  162  U.  S.  650,  659,  40  L-  Ed.  1105; 
Postal  Tel.  Cable  Co.  v.  Charleston,  153 
U.  S.  692,  697,  38  L.  Ed.  871;  Western 
Union  Tel.  Co.  v.  Pennsylvania  R.  Co.,  195 
U.   S.   540,   565,  49   L-   Ed.   312. 

In  Telegraph  Co.  v.  Texas,  105  U.  S. 
460,  466,  24  L-  Ed.  1067,  the  court  said: 
"Whether  the  law  of  Texas,  in  its  present 
form,  can  be  used  to  enforce  the  collec- 
tion of  such  a  tax  is  a  question  entirely 
within  the  jurisdiction  of  the  courts  of  the 
state,  and  as  to  which  we  have  no  power 
of   review." 

In  Western  Union  Tel.  Co.  v.  Penn- 
sylvania, 128  U.  S.  39,  32  L.  Ed.  345, 
judgment  was  rendered  against  a  tele- 
graph company  under  a  statute  of  Penn- 
sylvania for  ta.xes  on  telegraphic  mes- 
sages sent  from  r-^int  to  point  within  the 
state;  on  messaj.es  sent  from  points 
within  the  state  to  points  in  other  states; 
on  messages  sent  from  points  in  other 
states  to  points  within  the  state;  on  mes- 
sages sent  to  and  from  points  in  other 
states,  which  passed  over  lines  partly 
within  the  state;  and  the  record  disclosed 
the  several  amounts  of  taxes  upon  the 
several  classes  of  messages,  which,  with 
the  commissions  and  interest,  made  up  the 
total  recovery.  It  is  held  bj-^  the  suspreme 
court  of  the  United  States,  that,  under  the 
decisions  of  the  court  in  Telegraph  Co.  v. 
Texas,  105  U.  S.  460,  26  L-  Ed.  1067,  and 
Ratterman  v.  Western  Union  Tel.  Co., 
127  U.  S.  411,  32  L.  Ed.  229,  the  state  wa? 
not  entitled  to  recover  for  the  taxes  in 
question,  excepting  in  respect  to  the  mes- 
sages transmitted  wholly  within  the  state, 
and  the  judgment  of  the  supreme  courl 
of    Pennsylvania    was    reversed     and      the 
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tax  upon  the  business  or  occupation  of  the  company,  since  it  is  in  reaHty  noth- 
ing more  than  a  tax  on  the  messages." ^  The  rule  that  the  regulation  of  com- 
merce which  is  confined  exclusively  within  the  jurisdiction  and  territory  of  a 
state,  and  does  not  aiTect  other  nations  or  states  or  the  Indian  tribes,  that  is  to 
say,  the  purely  internal  commerce  of  a  state,  belongs  exclusively  to  the  state,  is 
as  well  settled  as  that  the  regulation  of  commerce  which  does  affect  other  na- 
tions or  states  or  the  Indian  tribes  belongs  to  congress.  Any  tax,  therefore, 
which  the  state  may  put  on  messages  sent  by  private  parties,  and  not  by  the 
agents  of  the  government  of  the  United  States,  from  one  place  to  another  ex- 
clusively within  its  own  jurisdiction,  will  not  be  repugnant  to  the  constitution  of 
the  United  States^* 

(3)  Tax  on  Receipts  from  Messages. — A  single  tax,  assessed  under  a  state 
statute,  upon  the  receipts  of  a  telegraph  company  which  were  derived  partly 
from  interstate  commerce  and  partly  from  commerce  within  the  state,  but  which 
were  returned  and  assessed  in  gross  and  without  separation  and  apportionment,  is 
not  wholly  invalid,  but  is  invalid  only  in  proportion  to  the  extent  that  such  re- 
ceipts were  derived  from  interstate  commerce.'^^ 

e.  Taxation  of  Property  Engaged  in  Commerce — (1)  In  General — (a)  Prop- 
erty imthin  the  State  Limits — aa.  General  Rules. — The  state  has  an  unquestioned 
right  to  place  a  property  tax  on   the  instrumentalities  engaged  in  commerce.'^^ 


cause  remanded  for  such  further  proceed- 
ings  as  justice  might  require. 

73.  Tax  on  each  message  invalid  as  a 
tax  on  occupation  or  business. — Tele- 
graph Co.  v.  Texas,  105  U.  S.  460,  466,  26 
L.    Ed.   1067. 

74.  Tax  on  messages  sent  by  private 
parties  between  points  within  state. — 
Telegraph  Co.  v.  Texas,  105  U.  S.  460,  466, 
26  L.  Ed.  1067.  See,  also,  Western  Union 
Tel.  Co.  V.  Alabama  State  Board,  132  U. 
S.  472.  475,  33  L.  Ed.  409;  Western  Union 
Tel.  Co.  V.  Massachusetts,  125  U.  S.  530, 
.'')49.  31  L.  Ed.  790;  Ratterman  v.  Western 
Union  Tel.  Co.,  127  U.  S.  411,  425,  32  L. 
Ed.  229;  Western  Union  Tel.  Co.  v.  Penn- 
sylvania, 128  U.  S.  39,  32  L.  Ed.  345;  Pos- 
tal Tel.  Co.  V.  Charleston,  153  U.  S.  692, 
697,  38  L.  Ed.  871. 

75.  Tax  on  receipts  from  messages. — 
Ratterman  v.  Western  Union  Tel.  Co., 
127   U.    S.   411,   427.   32   L.    Ed.    229. 

By  an  act  of  the  legislature  of  Alabama 
to  levy  taxes  for  the  use  of  the  state,  and 
the  counties  thereof,  it  is  declared  that  a 
tax  shall  be  levied  on  the  gross  amount 
of  the  receipts  by  any  and  every  tele- 
graph company,  derived  from  the  business 
done  by  it  in  this  state,  at  the  rate  of  two 
dollars  on  the  hundred  dollars.  The  su- 
preme court  of  Alabama  having  decided 
that  the  statute,  by  fair  interpretation,  in- 
cluded all  receipts  derived  from  business 
done  in  the  state,  and  actually  received 
there,  though  the  message  may  have  been 
delivered  at,  or  may  have  been  sent  for 
delivery  from,  some  office  out  of  the  juris- 
diction of  the  state,  the  supreme  court  of 
the  United  States  held  the  statute,  so  far 
as  it  imposed  a  tax  on  receipts  derived 
from  messages  to  or  from  other  states, 
was  in  conflict  with  the  commercial  clause 
of  the  United  States  constitution,  but  was 
valid  as  to  the  receipts  arising  from  com- 
merce  wholly  within   the   state.     Western 


Union  Tel.  Co.  v.  Alabama  State  Board, 
132  U.  S.  472,  474,  477,  33  L.  Ed.  409.  See, 
also.   Postal   Tel.   Cable  Co.  v.   Charleston, 

153  U.  S.  692,  698,  38  L-   Ed.  871. 

76.  Taxation  of  property  engaged  in 
commerce. — Marye  v.  Baltimore,  etc.,  R. 
Co.,  127  U.  S.  117,  32  L.  Ed.  94;  Pull- 
man's Palace  Car  Co.  v.  Pennsylvania,  141 
U.  S.  18,  35  E.  Ed.  613;  Cleveland,  etc., 
R.  Co.  V.  Backus,  154  U.  S.  439,  445,  38 
L.  Ed.  1041;  Postal  Tel.  Cable  Co.  v. 
Adams,  155  U.  S.  688,  39  L-  Ed.  311; 
Adams  Express  Co.  v.  Ohio,  165  U.  S. 
194,  220,  41  L.  Ed.  683;  New  York,  etc., 
R.  Co.  V.  Pennsylvania,  158  U.  S.  431,  438, 
39  L.  Ed.  1043;  Gibbons  v.  Ogden.  9 
Wheat.  1,  6  L.  Ed.  23:  Passeneer  Cases, 
7  How.  283,  12  L.  Ed.  702;  Morgan  v. 
Parham,  16  Wall.  471,  475,  21  L.  Ed.  303; 
Covington,   etc..   Bridge    Co.   v.    Kentucky, 

154  U.  S.  204,  38  L.  Ed.  962;  Fairbanks  v. 
United  States,  181  U.  S.  283,  386,  45  L. 
Ed.   862. 

Vessels. — The  levying  of  a  tax  upon  ves- 
sels or  other  watercraft  or  the  exaction 
of  a  license  fee  bv  the  state  within  which 
the  property  subject  to  the  exaction  has 
its  situs,  is  not  a  regulation  of  commerce 
within  the  meaning  of  the  constitution  of 
the  United  States.  Vessels  engaged  in 
foreign  or  interstate  commerce,  and  dulv 
enrolled  and  licensed  under  the  acts  of 
congress,  may  be  taxed  by  state  authority 
as  property;  provided,  the  tax  be  not  a 
tonnage  duty,  is  levied  only  at  the  port 
of  registry,  and  is  valued  as  other  prop- 
erty in  the  state,  without  unfavorable  dis- 
crimination on  account  of  its  employ- 
ment. Transportation  Co.  v.  Wheeling, 
99  U.  S.  273.  25  L.  Ed.  412;  Morgan  v. 
Parham.  16  Wall.  471.  21  L.  Ed.  303;  Hays 
V.  Pacific  Mail  Steamship  Co.,  17  How. 
596.  15  L.  Ed.  254;  WigQ-ins  Ferry  Co.  v. 
East  St.  Louis,  107  U.  S.  365,  27  L.  Ed. 
419;    Moran    v.    New   Orleans,    112   U.    S. 


454 


INTERSTATE  AND  FOREIGN  COMMERCE. 


The  exemption  of  interstate  and  foreign  commerce  from  state  regulation  does 
not  prevent  a  state  from  taxing  the  property  of  those  engaged  in  such  com- 
merce located  within  its  hmits/'    although  belonging  to  persons  domiciled  else- 


69,  75,  28  L.  Ed.  653;  State  Tonnage  Tax 
Case,  12  Wall.  204,  212,  213,  20  L.  Ed.  370; 
Nathan  v.  Louisiana,  8  How.  73,  83,  12  L. 
Ed.  992;  Gloucester  Ferry  Co.  v.  Pennsyl- 
vania, 114  U.  S.  196,  210,  29  L.  Ed.  158; 
Gibbons  v.  Ogden,  9  Wheat.  1,  6  L.  Ed. 
23;  Passenger  Cases,  7  How.  283,  12  L. 
Ed.  702;  Louisville,  etc..  Ferry  Co.  v.  Ken- 
tucky,  188   U.   S.  385,  397,   47   L.    Ed.   513. 

The  object  of  the  registry  acts  does  not 
require  and  there  is  no  suggestion  in  the 
statutes  that  vessels  registered  or  en- 
rolled are  exempt  from  the  ordinary  rules 
respecting  taxation  of  personal  property. 
It  is  true  by  §  4141  there  is  created  what 
may  be  called  the  home  port  of  the  ves- 
sel, an  artificial  situs,  which  may  control 
the  place  of  taxation  in  the  absence  of  an 
actual  situs  elsewhere.  Old  Dominion 
Steamship  Co.  v.  Virginia,  198  U.  S.  299, 
307,  49  L.  Ed.  1059.  See  Hays  v.  Pacific 
Mail  Steamship  Co.,  17  How.  596,  15  L. 
Ed.   254. 

Ships  or  vessels  touching  foreign  ports. 
— But  ships  or  vessels  engaged  in  inter- 
state or  foreign  commerce  upon  the  high 
seas,  or  other  waters  which  are  a  com- 
mon highway,  and  having  their  home 
port,  at  which  they  are  registered  under 
the  laws  of  the  United  States,  at  the 
domicile  of  their  owners  in  one  state,  are 
not  subject  to  taxation  in  another  state 
at  whose  ports  they  incidentally  and  tem- 
porarily touch  for  the  purpose  of  deliver- 
ing or  receiving  passengers  or  freight. 
Hays  V.  Pacific  Mail  Steamship  Co.,  17 
How.  596,  15  L.  Ed.  254;  St.  Louis  v.  The 
Ferry  Co.,  11  Wall.  423,  20  L.  Ed.  192; 
Morgan  v.  Parham.  16  Wall.  471,  21  L. 
Ed.  "303;  Wiggins  Ferry  Co.  v.  East  St. 
Louis,  107  U.  S.  365,  27  L-  Ed.  419;  Glou- 
cester Ferry  Co.  v.  Pennsylvania,  114  U. 
S  196,  29  L.  Ed.  158;  Pullman's  Palace 
Car  Co.  V.  Pennsylvania,  141  U.  S.  18,  23, 
35  L.  Ed.  613;  Louisville,  etc..  Ferry  Co. 
V.  Kentucky,  188  U.  S.  385,  396,  47  L-  Ed. 
513;  Old  Dominion  Steamship  Co.  v.  Vir- 
ginia, 198   U.   S.  299,  307,  49   L.   Ed.   1059. 

A  company,  incorporated  by  New  York 
(all  the  stockholders  being  residents  of 
that  state)  owned  vessels  which  were  em- 
ployed in  the  transportation  of  passen- 
gers, etc.,  between  New  York  and  San 
Francisco  and  different  ports  in  the  terri- 
tory of  Oregon.  The  vessels  were  ocean 
steamships  dulv  recristered  in  New  York 
and  remained  in  California  no  longer  than 
was  necessary  to  land  their  passengers  and 
freight,  and  prepare  for  the  next  voyage. 
It  was  held  that  these  vessels  were  not 
liable  to  assessment  and  taxation  under 
the  laws  of  California  and  under  the  au- 
thoritips  of  San  Francisco.  Hays  v.  Pa- 
cific Mail  Steamship  Co.,  17  How.  596,  15 
L.  Ed.  254.  ; 

When  a  vessel  is  regularly  registered  in 


the  port  to  which  she  belongs,  that  is  to 
say,  "in  the  port  nearest  to  which  her 
owner,  husband,  or  acting  and  managing 
owner  usually  resides,"  the  fact  that  she 
may  be  temporarily  in  a  port  of  a  state, 
other  than  that  where  her  home  port  is. 
and  engaged  in  lawful  commerce — one  ol 
a  daily  line  of  steamers — between  that  pon 
and  a  port  of  a  yet  third  state,  does  not  cause 
her  to  become  incorporated  into  the  per- 
sonal property  of  the  state  where  she  is 
temporarily,  and  no  state  but  that  in  which 
her  home  port  is  has  dominion  over  her 
for  the  purpose  of  taxation.  The  fact  that 
the  vessel  was  enrolled  by  her  master  as 
a  coaster  at  Mobile,  Alabama,  and  that 
her  license  as  a  coaster  was  renewed  from 
year  to  year,  does  not  affect  her  registry 
in  New  York  or  her  ownership  there.  It 
accordingly  does  not  change  the  rule. 
Morgan  v.  Parham,  16  Wall.  471,  21  L. 
Ed.  303. 

The  distinction  betw^een  a  vessel  in  her 
home  port  and  when  Ij'ing  at  a  foreign 
one,  or  in  the  port  of  another  state,  is 
familiar  in  the  admiralty  law,  and  she  is 
subjected,  in  many  cases,  to  the  applica- 
tion of  a  different  set  of  principles.  Hays 
t'.  Pacific  Mail  Steamship  Co.,  17  How. 
596,  599.  15  L.  Ed.  254;  Peyroux  v.  How- 
ard, 7  Pet.  324,  8  L.  Ed.  700;  The  General 
Smith.   4   Wheat.   438,   4   L.   Ed.   609. 

77.  Leloup  V.  Mobile,  127  U.  S.  640,  649, 
32  L.  Ed.  311;  Telegraph  Co.  v.  Texas.  105 
U.  S.  460.  464,  26  L-  Ed.  1067;  Western 
Union  Tel.  Co.  v.  Massachusetts,  125  U.  S. 
530,  31  L.  Ed.  790;  Postal  Tel.  Cable  Co. 
V.  Charleston,  153  U.  S.  692,  696, 
38  L.  Ed.  871;  Emert  v.  Missouri,  156  U. 
S.  296.  320,  39  L-  Ed.  430;  The  Delaware 
Railroad  Tax,  18  Wall.  206,  233,  21  L.  Ed. 
888;  Marye  v.  Baltimore,  etc..  R.  Co.,  127 
U.  S.  117,  123,  124,  32  L-  Ed.  94;  Pull- 
man's Palace  Car  Co.  v.  Pennsylvania, 
141  U.  S.  18,  35  L.  Ed.  613;  Cleveland, 
etc.,  R.  Co.  V.  Backus.  154  U.  S.  439,  445, 
38  L.  Ed.  1041;  Western  Union  Tel.  Co. 
V.  Tageart,  163  U.  S.  1,  14,  41  L.  Ed.  49; 
New  York.  etc..  R.  Co.  v.  Pennsvlvania, 
158  U.  S.  431,  39  L.  Ed.  1043;  Fairbank  v. 
United  States,  181  U.  S.  283.  297,  45  _  L. 
Ed  862;  Massachusetts  v.  Western  Union 
Tel.  Co.,  141  U.  S.  40,  45.  35  L.  Ed.  628; 
American  Refrigerator  Transit  Co.  v.  Hall, 
174  U.  S.  70,  75,  43  L.  Ed.  899;  Postal  Tel. 
Cable  Co.  v.  Adams,  155  U.  S.  688,  698, 
700,  39  L.  Ed.  311;  Western  Union  Tel. 
Co.  V.  Gottlieb,  190  U.  S.  412,  424.  47  L. 
Ed.  1116.  See.  also,  Ficklen  v.  Shelby 
County  Taxing  District.  145  U.  S.  1,  36 
L.  Ed.  601;  Atlantic,  etc.,  Tel.  Co.  v. 
Philadelphia,  190  U.  S.  160,  165,  47  L.  Ed. 
993. 

It  is  well  settled  that  a  state  has  power 
to  tax  all  property  having  a  situs  within 
its  limits,  whether  employed  in  interstate 
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where."  8  The  rule  seems  to  be  that  property  in  a  state  belonging  to  a  corpora- 
tion, whether  foreign  or  domestic,  engaged  in  foreign  or  interstate  commerce, 
may  be  taxed,  or  a  tax  may  be  imposed  on  the  corporation  on  account  of  its 
property  within  a  state,"^  provided  the  rights  and  power  of  the  national  govern- 
ment are  not  interfered  with,^*^ 


corrtmerce  or  not.  It  is  not  taxed  because 
It  is  so  employed,  but  because  it  is  within 
the  territory  and  jurisdiction  of  the  state. 
Pullman's  Palace  Car  Co.  v.  Pennsylvania, 
141  U.  S.  18,  35  L.  Ed.  613;  Gloucester 
Ferry  Co.  v.  Pennsylvania,  114  U.  S.  196, 
29  L.  Ed.  158;  Ficklen  v.  Shelby  County 
Taxing  District,  145  U.  S-  1,  22,  36  L.  Ed. 
^01. 

In  Old  Dominion  Steamship  Co.  v.  Vir- 
ginia, 198  U.  S.  299,  306,  49  L.  Ed.  1059,  it 
is  said:  "That  the  service  in  which  these 
vessels  were  engaged  formed  one  link  in 
the  line  of  continuous  interstate  com- 
merce may  affect  the  state's  power  of 
regulation  but  not  its  power  of  taxation. 
True,  they  were  not  engaged  in  an  inde- 
pendent service,  as  the  cabs  in  Pennsyl- 
vania R.  Co.  V.  Knight,  192  U.  S.  21,  48  L. 
Ed.  325,  but,  being  wholly  within  the 
state,  that  was  their  actual  situs.  And,  as 
appears  from  the  authorities  referred  to, 
the  fact  that  they  were  engaged  in  inter- 
state commerce  does  not  impair  the  state's 
authority  to  impose  taxes  upon  them  as 
property." 

Steamboats  plying  between  different 
ports  on  a  navigable  river  may,  under  a 
state  statute,  be  taxed  as  personal  prop- 
erty by  the  city  where  the  company  own- 
ing them  has  its  principal  office,  and 
which  is  their  home  port,  although  they 
are  duly  enrolled  and  licensed  as  coasting 
vessels  under  the  laws  of  the  United 
States,  and  all  fees  and  charges  thereon, 
demandable  under  those  laws,  have  been 
duly  paid.  Transportation  Co.  v.  Wheel- 
ing, 99  U.  S.  273,  25  L.  Ed.  412. 

78.  Fargo  v.  Hart,  193  U.  S.  490,  48  L- 
Ed.   761. 

79.  Corporations. — New  York,  etc.,  R. 
Co.  V.  Pennsylvania,  158  U.  S.  431,  438,  39 
L.  Ed.  1043;  Ward  v.  Maryland,  12  Wall. 
4]  8,  427,  20  L.  Ed.  449 ;  California  v.  Central 
Pac.  R.  Co.,  127  U.  S.  1,  40,  32  L.  Ed.  150; 
Postal  Tel.  Cable  Co.  v.  Adams,  155  U. 
S.  688,  695.  39  L-  Ed.  311;  Pickard  i;.. Pull- 
man Southern  Car  Co.,  117  U.  S.  34,  29  L. 
Ed.  785;  Postal  Tel.  Cable  Co.  v.  Charles- 
ton, 153  U.  S.  692,  38  L.  Ed.  871;  Emert  ?v. 
Missouri,  156  U.  S.  296,  320.  39  L.  Ed.  430; 
Cleveland,  etc.,  R.  Co.  v.  Backus,  154  U. 
S.  439.  445,  38  L.  Ed.  1041;  Stockard  v. 
Morgan,  185  U.  S.  27,  37,  46  L-  Ed.  785; 
Western  Union  Tel.  Co.  v.  Taggart.  163 
U.  S.  1,  14,  41  L.  Ed.  49;  Ficklen  v.  Shelby 
County  Taxing  District,  145  U.  S.  1,  22, 
"36  L.  Ed.  601;  Adams  Express  Co.  v. 
Ohio,  165  U.  S.  194.  41  L.  Ed.  683;  Ameri- 
can Refrisrerator  Transit  Co.  v.  Hall,  174 
U.  S.  70,  77,  43  L.  Ed.  899;  Louisville,  etc., 
Terry  Co.  v.  Kentucky.  188  U.  S.  385,  397, 
-47   L.    Ed.    513;    Atlantic,   etc.,   Tel.    Co.   v. 


Philadelphia,  190  U.  S.  160,  163,  47  L. 
Ed.  995;  State  Tax  on  Railway  Gross 
Receipts,  15  Wall.  284,  293,  21  L.  Ed.  164; 
The  Delaware  Railroad  Tax,  18  Wall.  206', 
232,  21  L.  Ed.  888;  Telegraph  Co.  v 
Texas,  105  U.  S.  460,  464,  26  E.  Ed.  1067; 
Gloucester  Ferry  Co.  v.  Pennsylvania,  114 
U.  S.  196,  211,  29  L.  Ed.  158;  Western 
Union  Tel.  Co.  v.  Massachusetts,  125  U 
S.  530,  31  L.  Ed.  790;  Marye  v.  Baltimore, 
etc.,  R.  Co.,  127  U.  S.  117,  123,  32  L.  Ed. 
94;  Leloup  v.  Mobile,  127  U.  S.  640,  649, 
32  L.  Ed.  311;  Pullman's  Palace  Car  Co. 
V.  Pennsylvania,  141  U.  S.  18,  35  L.  Ed, 
613;  Massachusetts  v.  Western  Union  Tel. 
Co.,  141  U.  S.  40,  35  L.  Ed.  628;  Pitts- 
burg, etc.,  R.  Co.  V.  Backus,  154  U.  S.  421, 
38  L.  Ed.  1031. 

Corporations  and  companies  engaged  in 
interstate  commerce  should  bear  their 
proper  proportion  of  the  burdens  of  the 
governments  under  whose  protection  they 
conduct  their  operations,  and  taxation  on 
property,  collectible  by  the  ordinary 
means,  does  not  affect  interstate  com- 
merce otherwise  than  incidentcilly,  as  all 
business  is  affected  by  the  necessity  of 
contributing  to  the  support  of  the  govern- 
ment. Postal  Tel.  Cable  Co.  v.  Adams, 
155  U.  S.  688,  39  L.  Ed.  311;  Adams  Ex- 
press Co.  V.  Ohio,  165  U.  S.  194,  220,  41 
L.   Ed.  683. 

The  states  have  authority  to  tax  the  es- 
tate, real  and  personal,  of  all  their  cor- 
porations, including  carrying  companies, 
precisely  as  they  may  tax  similar  prop- 
erty when  belonging  to  natural  persons, 
and  to  the  same  extent.  Such  taxation 
may  be  laid  upon  a  valuation,  or  may  be 
an  excise,  and  in  exacting  an  excise  tax 
from  their  corporations,  the  states  are 
not  obliged  to  impose  a  fixed  sum  upon 
the  franchises  or  upon  the  value  of  them 
but  they  may  demand  a  graduated  con- 
tribution proportioned  either  to  the  value 
of  the_  privileges  granted,  or  to  the  extent 
of  their  exercises  or  to  the  results  of  their 
exercise.  State  Tax  on  Railway  Gross 
Receipts,  15  Wall.  2S4,  293,  21  L.  Ed.  164. 
80.  Western  Union  Tel.  Co.  v.  Taggarfe, 
163  U.  S.  1,  14,  41  L.  Ed.  49;  Covington, 
etc..  Bridge  Co.  v.  Kentucky,  154  U.  S. 
204.    38    L.    Ed.    962. 

The  cases  in  which  the  taxing  statutes 
have  been  held  void,  were  cases  in  which 
the  tax  was  not  upon  the  property  em- 
ployed in  the  business,  but  upon  the  right 
to  carry  on  the  business  at  all,  and  was 
therefore  held  to  impose  a  direct  burden 
UDon  the  commerce  itself.  Moran  v.  New 
Orleans,  112  U.  S.  69,  74,  28  L.  Ed.  653; 
Pickard  v.  Pullman's  Southern  Car  Co., 
117   U.    S.    34,   43,   29   L.    Ed.   785;    Robbins 
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bb.  Effect  of  Act  of  Congress  of  1866 — Telegraph  Companies. — The  act  of 
congress  of  1866  is  merely  a  permissive  statute,  and  there  is  no  expression  in  it 
which  impHes  that  the  permission  to  telegraph  companies  to  extend  their  lines  along 
roads  not  built  or  owned  by  the  United  States,  or  over  and  under  navigable 
streams,  or  over  bridges  not  built  or  owned  by  the  federal  government,  carries 
with  it  any  exemption  from  the  ordinary  burdens  of  taxation. ^^ 

(b)  Property  Outside  of  State's  Limits. — A  state  cannot  tax  property  out- 
side of  its  jurisdiction  belonging  to  persons  domiciled  elsewhere.^-  On  the  other 
hand,  it  can  tax  property  permanently  within  its  jurisdiction  although  belonging, 
to  persons  domiciled  elsewhere  and  used  in  commerce  among  the  states. ^^ 

(c)  Corporations  Created  by  State. — The  property,  the  business,  and  the  in- 
come of  corporations  created  by  a  state  may  undoubtedly  be  taxed  by  the  state  ; 
but  in  imposing  such  taxes  care  should  be  taken  not  to  interfere  with  or  hamper, 
directly  or  by  indirection,  interstate  or  foreign  commerce,  or  any  other  matter 
exclusively  within  the  jurisdiction  of  the  federal  government.^'* 

(d)  Corporations  Created  by  United  States. — Tire  property  of  corporations 
holding  their  franchises  from  the  government  of  the  United  States  is  not  exempt 
from  taxation  by  the  states  of  its  situs. ^^ 

(2)  Corporate  Franchise — (a)  Franchises  Received  from  State. — The  fran- 
chise of  a  corporation,  although  that  franchise  is  the  business  of  interstate  com- 
merce, is.  as  a  part  of  its  property,  subject  to  state  taxation,  providing  at  least 
the  franchise  is  not  derived  from  the  United  States. ^^^  The  proposition  that  the 
states  can,  by  way  of  a  tax  upon  business  transacted  within  their  limits,  or  uport 
the  franchise  of  corporations  which  they  have  chartered,  regulate  such  business 
or  the  affairs  of  such  corporations,  has  often  been  set  up  as  a  defense  to  the  al- 
legation that  the  taxation  was  such  an  interference  with  commerce  as  violated 
the  constitutional  provision  now  under  consideration.  But  where  the  business 
so  taxed  is  commerce  itself,  and  is  commerce  among  the  states  or  with  foreign 


V.  Shelby  County  Taxing  District,  120  U. 
S.  489,  30  L.  Ed.  694;  Leloup  V.  Mobile, 
137  U.  S:  640,  644,  32  L.  Ed.  311.  For  the 
same  reason,  a  tax  upon  the  gross  re- 
ceipts derived  from  the  transportation  of 
passengers  and  goods  between  one  state 
and  other  states  or  foreign  nations  has 
been  held  to  be  invalid.  Fargo  v.  Michi- 
,gan,  121  U.  S.  230,  30  L.  Ed.  888;  Phila- 
delphia, etc.,  Steainship  Co.  v.  Pennsyl- 
vania, 122  U.  S.  326,  30  L.  Ed.  1200;  Pull- 
man's Palace  Car  Co.  v.  Pennsylvania,  141 
U.    S.    18,   24.   35    L.    Ed.    613. 

81.  Companies  accepting  act  of  con- 
gress n'~t  exempt  from  ordinary  burdens 
of  taxation. — See  ante,  "Congressional  Leg- 
islation in  .\id  of  the  Telegraph,"  TT.  A,  1, 
b.  (3),  (b).  pp,  (bb).  And  '^ee  Western 
Union  Tel.  Co.  v.  Massachusetts, 
125  U.  S.  530,  547.  548,  31  L.  Ed. 
7<)0;  Massachusetts  v.  Western  Union  Tel. 
Co..  141  U.  S.  40.  44,  45,  35  L.  Ed.  628; 
Western  Union  Tel.  Co.  v.  Taeeart,  163 
U.  S.  1,  16.  17,  41  L.  Ed.  49.  See,  also. 
Telegraph  Co.  v.  Texas.  105  U.  S.  460,  26 
U.  Ed.  1067:  Railroad  Co.  v.  Peniston,  18 
Wall.  5.  21  L.  Ed.  787;  Thompson  v.  Pa- 
cific Railroad,  9  Wall.  579,  19  L.  Ed. 
792;  National  Bank  v.  Commonwealth,  9 
Wall.  353.  19  L.  Ed.  701;  St.  Louis  v. 
Western  Union  Tel.  Co..  148  U.  S.  92, 
102,  37  L.  Ed.  380;  Postal  Tel.  Cable  Co. 
V.  Adams,  155  U.  S.  688,  699,  39  L.  Ed. 
311;  Western  Union  Tel.  Co.  v.  Gottlieb, 
190  U.   S.  412,   424,  47   L.   Ed.   1116. 


82.  Property  outside  of  state's  limits. — 

Fargo  V.  Hart,  193  U.  S.  490,  499,  48  L. 
Ed.  761.  See,  also.  Case  of  State  Tax  on 
Foreign-Held  Bonds,  15  Wall.  300,  21  L. 
Ed.  179.  Gloucester  Ferry  Co.  v.  Penn- 
sylvania, 114  U.  S.  196,  208,  29  L.  Ed.  158. 
And  see,  generally,  the  title  TAXATION. 

83.  Fargo  v.  Hart,  193  U.  S.  490,  499,  4S 
L.    Ed.    761. 

84.  Corporations  created  by  state. — 
Ficklen  v.  Shelby  County  Taxing  District, 
145  U.  S.  1,  22,  36  L.  Ed.  601;  Philadelphia, 
etc.,  Steamship  Co.  v.  Pennsylvania,  122 
U.    S.   326,   345,    30    L.    Ed.    1200. 

85.  Corporations  created  by  United 
States.— Railroad  Co.  v.  Peniston,  18  Wall. 
5,  21  L.  Ed.  787;  Thomson  v.  Pacific  Rail- 
road, 9  Wall.  579,  19  L-  Ed.  792;  Western 
Union  Tel.  Co.  v.  Massachusetts,  125  U. 
S.  530.  31  L.  Ed.  790;  Ficklen  v.  Shelby 
County  Taxing  District,  145  U.  S.  1,  22,. 
36    L.    Ed.    601. 

86.  Tax  upon  franchises. — Case  of  State 
Freight  Tax,  15  Wall.  232.  277,  21  L.  Ed. 
146;  The  Delaware  Railroad  Tax,  18  Wall. 
206,  232,  21  L.  Ed.  888;  Postal  Tel.  Cable 
Co.  V.  Adams,  155  U.  S.  688,  696.  39  L.-  Ed. 
311;  New  York,  etc.,  R.  Co.  v.  Penn- 
sylvania, 158  U.  S.  431.  437,  39  L.  Ed.  1043; 
Central  Pac.  R.  Co.  v.  California.  162  U. 
S.  91,  40  L.  Ed.  903;  Western  Union  Tel. 
Co.  V.  Taggart,  163  U.  S.  1.  18,. 
41  L.  Ed.  49;  Western  Union  Tel.  Co. 
V.  Gottleib.  190  U.  S.  412,  47  L.  Ed.  1116; 
Atlantic,  etc.,  Tel.  Co.  v.  Philadelphia,  190 
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nations,  the  constitutional  provision  cannot  thereby  be  evaded ;  nor  can  the 
states,  by  granting  franchises  to  corporations  engaged  in  the  business  of  the 
transportation  of  persons  or  merchandise  among  them,  which  is  itself  interstate 
commerce,  acquire  the  right  to  regulate  that  commerce,  either  by  taxation  or  in 
any  other  way.^''' 

(b)  Franchises  Received  from  United  States. — But  where  a  railroad  com- 
pany received  important  franchises  by  grant  of  the  United  States,  such  fran- 
chises are  not  legitimate  subjects  of  taxation  by  the  state.  They  were  granted 
to  the  company  for  national  purposes  and  to  subserve  national  ends.  The  state 
can  neither  take  them  away,  nor  destroy  nor  abridge  them,  nor  cripple  them  by 
onerous  burdens.  It  cannot  tax  franchises  which  are  the  grant  of  the  United 
States.^^ 

(3)  Personal  Property  of  Foreign  Corporations — Rolling  Stock. — It  is  set- 
tled that  where  a  corporation  of  one  state  brings  into  another  to  use  and  em- 
ploy, a  portion  of  its  movable  personal  property,  it  is  legitimate  for  the  latter 
to  impose  upon  such  property  thus  used  and  employed  its  fair  share  of  the  bur- 
dens of  taxation  imposed  upon  similar  property  used  in  like  way  by  its  own 
citizens.^^  The  fact  that  the  rolling  stock  of  a  carrier  is  employed  in  interstate 
commerce  does  not  exempt  it  from  taxation  by  the  state. ^^     Where  rolling  stock 


U.  S.  160,  163,  47  L.  Ed.  995;  Ficklen  V. 
Shelby  County  Taxing  District,  145  U.  S. 
1,  36  L.  Ed.  601;  Philadelphia,  etc.,  Steam- 
ship Co.  V.  Pennsylvania,  122  U.  S.  326, 
345,  30  L.  Ed.  1200.  See,  generally,  the 
title  TAXATION. 

87.  Fargo  v.  Michigan,  121  U.  S.  230, 
243,  30  L.   Ed.   888. 

88.  Franchises  received  from  United 
States. — California  v.  Central  Pac.  R.  Co., 
127  U.   S.   1,  40,   32   L.   Ed.   150. 

The  state  board  of  equalization  of  Cali- 
fornia having  included  in  their  assessment 
all  the  franchises  of  a  railroad  company, 
amongst  which  were  franchises  conferred- 
by  the  United  States,  of  constructing  a 
railroad  from  the  Pacific  Ocean  across  the 
state  as  well  as  across  the  territories  of 
the  United  States,  and  of  taking  toll 
thereon;  held,  that  the  assessment  of 
these  franchises  was  repugnant  to  the 
constitution  and  laws  of  the  United  States 
and  the  power  given  to  congress  to  regu- 
late commerce  among  the  several  states. 
Franchises  conferred  by  congress  can- 
not, without  its  permission,  be  taxed  by 
the  states.  California  v.  Central  Pac.  R. 
Co.,   127   U.   S.   1,  32   L.   Ed.    150. 

89.  Personal  property  of  foreign  cor- 
poration— Rolling  stock.- — American  Re- 
frigerator Transit  Co.  v.  Hall,  174  U.  S. 
70,  43  L.  Ed.  899;  Union  Refrigerator 
Transit  Co.  v.  Lynch,  177  U.  S.  149,  152, 
44  L.  Ed.  708;  Pullman's  Palace  Car  Co. 
V.  Pennsylvania,  141  U.  S.  18,  35  L.  Ed. 
613;  Adams  Express  Co.  v.  Ohio.  165  U. 
S.  194,  41  L.  Ed.  683;  Adams  Express  Co. 
V.  Kentucky,  166  U.  S.  171,  185,  41  L.  Ed. 
960. 

90.  Pullman's  Palace  Car  Co.  v.  Penn- 
sylvania, 141  U.  S.  18,  25,  35  L.  Ed.  613; 
Pullman's  Palace  Car  Co.  v.  Hayward, 
141  U.  S.  36,  37,  39,  35  L-  Ed.  621;  State 
Railroad  Tax  Cases,  92  U.  S.  575,  23  L.  Ed. 
663;  Gloucester  Ferry  Co.  v.  Pennsyl- 
vania,   114   U.    S.    196,   206,   29   L.    Ed.    158; 


Marye  v.  Baltimore,  etc.,  R.  Co.,  127  U. 
S.  117,  123,  32  E.   Ed.  94. 

If  such  stock  never  passed  beyond  the 
limits  of  the  state,  it  could  not  be  doubted 
that  the  state  could  tax  them,  like  other 
property,  within  its  borders,  notwith- 
standing they  were  employed  in  interstate, 
commerce.  The  fact  that  tlie  stock,  in- 
stead of  stopping  at  the  state  boundary, 
crosses  the  boundary  in  going  out  and 
coming  back,  cannot  aflfect  the  power  of 
the  state  to  levy  a  tax  upon  them.  The 
state,  having  the  right,  for  the  purposes 
of  taxation,  to  tax  any  personal  property 
found  within  its  jurisdiction,  without  re- 
gard to  the  place  of  the  owner's  domicile, 
could  ta.x  the  specific  stock  which  at  a 
given  moment  were  within  its  borders. 
Pullman's  Palace  Car  Co.  v.  Pennsylvania,. 
141  U.  S.  18,  25,  35  L.  Ed.  613;  Green  v. 
Van  Buskirk,  5  Wall.  307,  312,  18  L.  Ed. 
599;  American  Refrigerator  Transit  Co. 
V.  Hall,  174  U.  S.  70,  43  L.  Ed.  899;  Union> 
Refrigerator  Transit  Co.  v.  Lynch,  177  U. 
S.    149,   152,   44    L.    Ed.    708. 

The  route  over  which  the  cars  travel 
extending  beyond  the  limits  of  the  state, 
particular  cars  may  not  remain  within  the 
state;  but  the  company  has  at  all  times 
substantially  the  same  number  of  cars 
within  the  state,  and  continuously  and 
constantly  uses  there  a  portion  of  its  prop- 
erty; and  it  is  distinctly  found,  as  matter 
of  fact,  that  the  company  continuously, 
throughout  the  periods  for  which  these 
taxes  were  levied,  carried  on  business  in 
Pennsylvania,  and  had  about  one  hundred 
cars  within  the  state.  Pullman's  Palace 
Car  Co.  V.  Pennsvlvania,  141  U.  S.  18,  25, 
35  L.  Ed.  613;  Marye  v.  Baltimore,  etc., 
R.  Co.,  127  U.  S.  117,   123,  32  L.   Ed.  94.. 

In  the  case  of  Marye  v.  Baltimore,  etc., 
R.  Co.,  127  U.  S.  117,  32  L.  Ed.  94,  the 
question  was  whether  a  railroad  company 
incorporated  by  the  state  of  Maryland, 
and  no   part   of  whose   own   railroad  was 
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is  used  in  two  or  more  states,  the  tax  might  be  fixed  by  an  appraisement  and 
vahiation  of  the  average  amount  of  the  property  habitually  used  in  a  state. ^"^ 

(4)  Priznlege  Tax  Based  upon  Value  of  Property. — Whatever  the  particular 
form  of  the  exaction,  if  it  is  substantially  a  property  tax,  it  will  not  be  consid- 
ered as  falling  within  the  inhibition  of  the  constitution. ^2 

(5)  The   Unit  Rule. — When  the  taxable  property  of  a   corporation  engaged 


within  the  state  of  Virginia,  was  taxable 
tinder  general  laws  of  Virginia  upon  roll- 
ing stock  owned  by  the  company,  and  em- 
ployed upon  connecting  railroads  leased 
by  it  in  that  state,  yet  not  assigned  per- 
manently to  those  roads,  but  used  inter- 
changeably upon  them  and  upon  roads  in 
other  states,  as  the  company's  necessities 
required.  It  was  held  not  to  be  so  tax- 
able, solely  because  the  tax  laws  of  Vir- 
ginia appeared  upon  their  face  to  be  lim- 
ited to  railroad  corporations  of  that  state. 
Pullman's  Palace  Car  Co.  v.  Pennsyl- 
vania,  141   U.    S.    18,   28,   35   L.    Ed.   613. 

Situs. — It  is  quite  true,  as  the  situs  of 
a  railroad  is  in  another  state,  that  also, 
upon  general  principles,  is  the  situs  of  all 
its  personal  property;  but  for  purposes  of 
taxation,  as  well  as  for  other  purposes, 
that  situs  may  be  fixed  in  whatever  local- 
ity the  property  may  be  brought  and  used 
hy  its  owner  by  the  law  of  the  place 
where  it  is  found.  Marye  v.  Baltimore, 
etc.,  R.  Co.,  127  U.  S.  117,  123,  32  L-  Ed. 
"94;  Pullman's  Palace  Car  Co.  v.  Pennsyl- 
vania, 141  U.  S.  18,  28,  35  L.  Ed.  613. 

Refrigerator  cars. — This  principle  of  the 
power  to  a  state  to  tax  the  movable  and 
constantly  changing  property  of  foreign 
corporations  has  been  applied  to  corpora- 
tions engaged  in  furnishing  to  shippers 
refrigerator  cars  for  the  transportation  of 
perishable  freight.  American  Refrigerator 
Transit  Co.  v.  Hall,  174  U.  S.  70,  43  L-  Ed. 
899;  Union  Refrigerator  Transit  Co.  v. 
Ivynch,  177  U.  S.  149,  152,  44  L.  Ed.  708. 

91.  American  Refrigerator  Transit  Co. 
V.  Hall,  174  U.  S.  70,  43  L.  Ed.  899;  Union 
Refrigerator  Transit  Co.  v.  Lynch,  177  U. 
S  149,  152,  44  L.  Ed.  708;  Marye  v.  Balti- 
m.ore,  etc.,  R.  Co.,  127  U.  S.  117,  123.  32  U 
Ed.  94;  Pullman's  Palace  Car  Co.  v.  Penn- 
sylvania, 141  U.  S.  18,  28,  35  L.  Ed.  613. 

92.  Priviles;e  tax  based  upon  value  of 
property. — Postal  Tel.  Cable  Co.  v.  Adams, 
155  U.  S.  688,  39  L.  Ed.  311;  Adams  Ex- 
press Co.  V.  Ohio,  165  U.  S.  194,  220,  41  L. 
Ed.  683.  See,  also.  New  York,  etc.,  R.  Co. 
r.  Pennsylvania,  158  U.  S.  431,  438,  39  L. 
Ed.  1043. 

"No  state  could  add  to  the  taxation  of 
property  according  to  the  rule  of  ordinary 
property  taxation,  the  burden  of  a  license 
or  other  tax  on  the  privilege  of  using, 
constructing,  or  operating  an  instrumen- 
tality of  interstate  or  international  com- 
merce or  for  the  carrying  on  of  such  com- 
merce, but  the  value  of  property  results 
from  the  use  to  which  it  is  put  and  varies 
with  the  profitableness  of  that  use,  and  bv 
whatever  name  the  exaction  mav  be  called, 
if  it  amounts  to  no  more  than  the  ordinary 


tax  upon  property  or  a  just  equivalent 
therefor,  ascertained  by  reference  thereto, 
it  is  not  open  to  attack  as  inconsistent 
with  the  constitution."  Postal  Tel.  Cable 
Co.  V.  Adams,  155  U.  S.  688,  696,  39  L.  Ed. 
311;  Cleveland,  etc.,  R.  Co.  v.  Backus,  154 
U.  S.  439,  445,  38  L.  Ed.  1041;  Atlantic,  etc, 
Tel.  Co.  V.  Philadelphia,  190  U.  S.  160,  165, 
47  L.  Ed.  995. 

It  is  within  the  power  of  a  state  to  levy 
a  charge  upon  a  telegraph  company  in- 
corporated under  the  laws  of  another 
state,  and  engaged  in  the  transmission  of 
interstate  messages,  in  the  form  of  a  fran- 
chise tax  but  arrived  at  with  reference  to 
the  value  of  its  property  within  the  state 
and  in  lieu  of  all  other  taxes.  Therefore, 
a  state  statute  imposing  upon  such  a  tele- 
graph company  a  tax,  which  it  describes 
as  a  privilege  tax,  but  which  is  graduated 
according  to  the  amount  and  value  of  the 
property  measured  by  the  number  of  miles 
of  wire  operated  within  the  state,  and  is  in 
lieu  of  taxes  levied  directly  on  the  prop- 
erty, does  not  amount  to  a  regulation  of 
interstate  commerce  or  put  an  unconstitu- 
tional restraint  thereon.  Such  statute 
comes  within  the  rule  where  ad  valorem 
taxes  are  compounded  or  commuted  for  a 
just  equivalent,  determined  by  reference 
to  the  amount  and  value  of  the  property, 
and  the  tax  becomes  substantially  a  tax  on 
property  and  not  one  imposed  on  the  priv- 
ilege of  doing  interstate  business.  Postal 
Tel.  Cable  Co.  z'.  Adams,  155  U.  S.  688,  39 
L.  Ed.  311. 

The  tax  on  the  capital  of  the  corpora- 
tion, on  account  of  its  property  within  the 
state,  is,  in  substance  and  effect,  a  tax  on 
that  property.  Gloucester  Ferrv  Co.  v. 
Pennsvlvania,  114  U.  S.  196.  209,  29  L.  Ed. 
158;  Western  Union  Tel.  Co.  v.  Massachu- 
setts, 125  U.  S.  530,  552,  31  L.  Ed.  790. 
This  is  not  onlv  admitted,  but  insisted  on, 
bv  the  plaintifT  in  error.  Pullman's  Palace 
Car  Co.  V.  Pennsylvania.  141  U.  S.  18,  25, 
35  L.  Ed.  613. 

"When  the  tax  is  substantially  a  mere 
tax  on  property,  and  not  one  imposed  on 
the  privileee  of  doing  interstate  commerce, 
the  exaction  may  be  sustained.  'The  sub- 
stance, and  not  the  shadow  determines 
the  validitv  of  the  exercise  of  the  power.' 
Postal  Tel.  Cable  Co.  v.  Adams,  155  U.  S. 
688.  698,  39  L.  Ed.  311;  Pollock  v.  Farm- 
ers' Loan,  etc.,  Co.,  157  U.  S.  429,  39  L. 
Ed.  759:  S.  C,  158  U.  S.  601.  39  L.  Ed. 
1108"  Pairbank  ?;.  United  States.  181  U. 
S  283,  297.  4.5  L.  Ed.  862.  See  Philadel- 
phia, etc..  Steamship  Co.  ?'.  Pennsylvania, 
1'^2  U.  S.  326,  30  L.  Ed.  1200;  Leloup  V. 
Mobile,  127  U.  S.  640,  32  L.  Ed.  311. 
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in  interstate  commerce  is  part  of  a  system  and  has  its  actual  uses  only  in  con- 
nection with  other  parts  of  the  system,  that  fact  may  be  considered  by  the  state 
in  taxing,  even  though  other  parts  of  the  system  are  outside  of  the  state.^^  j^ 
has  been  expressly  held,  where  the  road  of  a  corporation  ran  through  different 
states,  that  a  tax  upon  the  income  or  franchise  of  the  road  was  properly  ap- 
portioned by  taking  the  whole  income  or  value  of  the  franchise,  and  the  leno-th 
of  the  road  within  each  state,  as  the  basis  of  taxation.''^  And  the  uniform  hold- 
ing is  that  the  property  of  interstate  railroads,  telegraphs,  etc.,  in  the  several 
states  through  which  their  lines  or  business  extend,  might  be  valued  as  a  unit 
for  the  purposes  of  taxation,  taking  into  consideration  the  uses  to  which  it  is 
put  and  all  the  elements  making  up  aggregate  value,  and  that  a  proportion  of  the 
whole  fairly  and  properly  ascertained  might  be  taxed  by  the  particular  state, 
without  violating  any   federal  restriction.^^     f^g  valuation  is  thus,  not  confined 


93.  The  unit  rule. — Fargo  v.  Hart,  193 
U.  S.  490,  48  L.  Ed.  761;  Western  Union 
Tel.  Co.  V.  Taggart,  163  U.  S.  1,  21,  41  L. 
Ed.  49;  Western  Union  Tel.  Co.  v.  Got- 
tlieb, 190  U.  S.  412,  47  L.  Ed.  1116;  See 
Leloup  V.  Mobile,  127  U.  S.  640,  32  L.  Ed. 
311. 

Telegraphs  and  railroads. — The  sleepers 
and  rails  of  a  railroad,  or  the  posts  and 
wires  of  a  telegraph  company,  are  worth 
more  than  the  prepared  wood  and  the  bars 
of  steel  or  coils  of  wire,  from  their  or- 
ganic connection  with  other  rails  or  wires 
and  the  rest  of  the  apparatus  of  a  work- 
ing whole.  Fargo  v.  Hart,  193  U.  S.  490, 
499,  48  L.  Ed.  761;  Western  Union  Tel. 
Co.  V.  Taggart,  163  U.  S.  1,  21,  41   L.  Ed.  49. 

The  rule  of  property  taxation  is  that  the 
value  of  the  property  is  the  basis  of  taxa- 
tion. It  does  not  mean  a  tax  upon  the 
earnings  which  the  property  makes,  nor 
for  the  privilege  of  using  the  property, 
hut  rests  solely  upon  the  value.  But  the 
value  of  property  results  from  the  use  to 
v/hich  it  is  put  and  varies  with  the  profit- 
ableness of  that  use,  present  and  prospec- 
tive, actual  and  anticipated.  There  is  no 
pecimiary  value  outside  of  that  which  re- 
sults from  such  use.  The  amount  and 
profitable  character  of  such  use  determines 
the  value,  and  if  property  is  taxed  at  its 
actual  cash  value  it  is  taxed  upon  some- 
thing which  is  created  by  the  uses  to  which 
ic  is  put.  Cleveland,  etc.,  R.  Co.  v.  Backus, 
1.54  U.  S.  439.  445,  38  L.   Ed.  1041. 

Express  companies. — The  property  of  an 
express  company  distributed  through  dif- 
ferent states  is  an  essential  condition  of 
the  business  united  in  a  single  specific  use. 
It  constitutes  but  a  single  plant,  made  so 
"by  the  very  character  and  necessities  of 
the  business.  Adams  Express  Co.  v.  Ohio, 
165  U.  S.  194.  222,  41  L.  Ed.  683;  American 
Refrigerator  Transit  Co.  v.  Hall,  174  U.  S. 
70,  76,  43  L.  Fd.  899:  American  Express 
Co.  7'.  Indiana,  165  U.  S.  255.  41  L.  Ed.  707. 

"Doubtless  there  is  a  distinction  be- 
tween the  property  of  railroad  and  tele- 
graph companies  and  that  of  express  com- 
panies. The  physical  unity  existing  in  the 
former  is  lacking  in  the  latter;  but  there 
IS  the  same  unity  in  the  use  of  the  entire 
property  Tor  the  specific  purpose,  and 
there  are  the  same  elements  of  value  aris- 


mg  from  such  use."  Adamas  E-xpress  Co. 
V.  Ohio,  165  U.  S.  194,  41  L.  Ed.  683;  Amer- 
ican Refrigerator  Transit  Co.  v.  Hall,  174 
U.^^S.  70,  78,  43  L.  Ed.  899. 

"This  being  clear,  it  is  held  reasonable 
and  constitutional  to  get  at  the  worth  of 
such  a  line  in  the  absence  of  anything 
more  special,  by  a  mileage  proportion. 
The  tax  is  a  tax  on  property,  not  on  the 
privilege  of  doing  the  business,  but  it  is 
intended  to  reach  the  intangible  value  due 
to  what  we  have  called  the  organic  rela- 
tion of  the  property  in  the  state  to  the 
whole  system.  Western  Union  Tel  Co  v 
Taggart,  163  U.  S.  1,  21,  22,  41  L.  Ed.  49. 
And  this  principle,  established  by  many 
cases,  has  been  extended  by  the  cases  first 
cited  above  to  the  lines  of  express  com- 
panies, although  those  lines  are  not  ma- 
terial lines  upon  the  face  of  the  earth. 
There  is  the  same  organic  connection  as 
m  the  other  cases."  Fargo  v.  Hart,  193  U 
S.  490,  499,  48  L.  Ed.  761.  See,  also, 
Adams  Express  Co.  v.  Ohio,  165  U.  S.  185, 
194,  221,  41  L.  Ed.  965;  American  Express 
Co.  v.  Indiana,  165  U.  S.  255,  41  L.  Ed 
707. 

94.  The  Delaware  Railroad  Tax,  18  Wall. 
206,  208,  21  L.  Ed.  888;  Erie  R.  Co.  v. 
Pennsylvania,  21  Wall.  492,  22  L.  Ed.  595. 
See  State  Railroad  Tax  Cases,  92  tl  S 
575,  611,  23  L.  Ed.  663;  Pullman's  Palace 
Car  Co.  V.  Pennsylvania,  141  U.  S.  18  27 
35  L.  Ed.  613. 

95.  Pittsburg,  etc.,  R.  Co.  v.  Backus,  154 
U.  S.  421,  430,  38  L.  Ed.  1031;  Indianapolis, 
etc.,  R.  Co.  V.  Backus,  154  U.  S.  438,  38 
L.  Fd.  1040;  Adams  Express  Co.  v.  Ohio, 
165  U.  S.  185,  194,  220.  41  L.  Ed.  965;  Cleve- 
land, etc.,  R.  Co.  V.  Backus,  154  U.  S.  439, 
38  L.  Ed.  1041;  Massachusetts  v.  Western 
Union  Tel.  Co.,  141  U.  S.  40,  35  L.  Ed.  628; 
American  Express  Co.  v.  Indiana,  165  U. 
S.  255,  256.  41  L.  Ed.  707;  American  Re- 
frigerator Transit  Co.  v.  Hall.  174  U.  S. 
70,  77,  43  L.  Ed.  899:  State  Railroad  Tax 
Cases.  92  U.  S.  575.  608,  fill,  23  L.  Ed.  663; 
The  Delaware  Railroad  Tax,  18  Wall.  206, 
21  L.  Ed.  888;  Erie  R.  Co.  v.  Pennsylvania, 
21  Wall.  492.  22  L.  Ed.  595;  Western  Union 
Tel.  Co.  V.  Massachusetts.  125  U.  S.  530,  31 
L.  Ed.  790:  Pullman's  Palace  Car  Co.  v. 
Pennsylvania,  141  U.  S.  18,  35  L.  Ed.  613; 
Maine  v.   Grand  Trunk  R.   Co.,  142  U.   S. 


460 


INTERSTATE  AND  FOREIGN  COMMERCE. 


to  the  wires,  poles  and  instruments  of  the  telegraph  company;  or  the  roadbed, 
ties,  rails  and  spikes  of  the  railroad  company;  or  the  cars  of  the  sleeping  car 
company;  but  includes  the  proportionate  part  of  the  value  resulting  from  the 
combination  of  the  means  by  which  the  business  was  carried  on,  a  value  existing- 
to  an  appreciable  extent  throughout  the  entire  domain  of  operation. ^^  So  it 
may  be  said  that  a  proper  mode  of  ascertaining  the  assessable  value  of  so  much 
of  the  whole  property  as  is  situated  in  a  particular  state,  is,  in  the  case  of  rail- 
roads, to  take  that  part  of  the  value  of  the  entire  road  which  is  measured  by 
the  proportion  of  its  length  therein  to  the  length  of  the  whole,^"  or  taking  as 
the  basis  of  assessment  such  proportion  of  the  capital  stock  of  a  sleeping  car 
company,  express  company,  etc.,  as  the  number  of  miles  of  railroad  over  which 
its  cars  are  run  in  a  particular  state  bears  to  the  whole  number  of  miles  traversed 


217,  35  L.  Ed.  994;  Charlotte,  etc.,  R.  Co. 
V.  Gibbes,  142  U.  S.  386,  35  L.  Ed.  1051; 
Columbus  Southern  R.  Co.  v.  Wright,  151 
U.  S.  470,  38  L.  Ed.  238;  Western  Union 
Tel.  Co.  V.  Taggart,  163  U.  S.  1,  21,  41  L. 
Ed.  49. 

A  state  statute  provided  that  railroad, 
telegraph,  telephone,  express,  sleeping  car, 
etc.,  companies,  whose  Hnes  extend  be- 
yond the  limits  of  the  state,  should  have 
their  intangible  property  assessed  on  the 
basis  of  the  mileage  of  their  lines  within 
and  without  the  state.  But  from  the  valu- 
ation on  the  mileage  basis  the  value  of  all 
tangible  property  is  deducted  before  the 
taxation  is  applied.  So  far  as  the  com- 
merce clause  of  the  federal  constitution  is 
concerned,  this  scheme  of  taxation  is  not 
in  contravention  thereof,  as  already  de- 
termined in  Adams  Express  Co.  v.  Ohio, 
165  U.  S.  194,  41  L.  Ed.  683.  and  cases 
there  cited.  Adams  Express  Co.  v.  Ken- 
tucky, 166  U.  S.  171,   179,  41  L.   Ed.  960. 

"The  mode  which  the  state  of  Penn- 
sylvania adopted  to  ascertain  the  propor- 
tion of  the  company's  property  upon  which 
it  should  be  taxed  in  that  state,  was  by 
taking  as  a  basis  of  assessment  such  pro- 
portion of  the  capital  stock  of  the  company 
as  the  number  of  miles  over  which  it  ran 
its  cars  within  the  state  bore  to  the  whole 
number  of  miles,  in  that  and  other  states, 
over  which  its  cars  were  run.  This  was 
a  just  and  equitable  method  of  assess- 
ment; and  if  it  were  adopted  by  all  the 
states  through  which  these  cars  ran,  the 
company  would  be  assessed  upon  the 
whole  of  its  capital  stock  and  no  more." 
American  Refrigerator  Transit  Co.  v.  Hall, 
174  U.    S.  70,   76,  43   L.   Ed.   899. 

So,  in  the  case  of  Pittsburg,  etc.,  R.  Co. 
V.  Backus,  154  U.  S.  421.  38''L.  Ed.  1031, 
the  validity  of  a  state  tax  law,  whereby  a 
railroad  which  traversed  several  states 
was  valued  for  the  purposes  of  taxation 
by  taking  that  part  of  the  value  of  the  en- 
tire road  which  was  measured  by  the  pro- 
portion of  the  length  of  the  particular  part 
in  that  state  to  that  of  the  whole  road, 
was  upheld.  See  New  York,  etc.,  R.  Co.  v. 
Pennsylvania,  158  U.  S.  431,  440,  39  L.  Ed. 
1043. 

96.  Pittsburg,  etc.,  R.  Co.  v.  Backus,  154 
U.  S.  421,  38  L.  Ed.  1031;  Adams  Express 
Co.  V.  Ohio,  165  U.  S.  194,   220,  41   L.   Ed. 


683;  American  Refrigerator  Transit  Co.  v. 
Hall,  174  U.  S.  70,  77,  43  L.  Ed.  899;  Cleve- 
land, etc.,  R.  Co.  V.  Backus,  154  U.  S.  439, 
446,  38  L.  Ed.  1041;  Maine  v.  Grand  Trunk 
R.  Co.,  142  U.  S.  217,  228,  35  L.  Ed.  994. 

97.  Pittsburg,  etc.,  R.  Co.  v.  Backus,  154 
U.  S.  421,  38  L.  Ed.  1031:  Adams  Express 
Co.  V.  Ohio,  165  U.  S.  194,  220,  41  L.  Ed. 
683;  American  Refrigerator  Transit  Co.  z\ 
Hall,  174  U.  S.  70,  77,  43  L.  Ed.  899;  Cleve- 
land, etc.,  R.  Co.  V.  Backus,  154  U.  S.  439, 
446,   38   L.    Ed.   1041. 

Where  an  assessing  board  is  charged 
with  the  duty  of  valuing  a  certain  number 
of  miles  of  railroad  within  a  state  forming^ 
part  of  a  line  of  road  running  into  an- 
other state,  and  assesses  those  miles  of 
load  at  their  actual  cash  value  determined 
on  a  mileage  basis,  this  is  not  placing  a 
burden  upon  interstate  commerce,  beyond 
the  power  of  the  state,  simply  because  the 
\alue  of  that  railroad  as  a  whole  is  created 
partly — and  perhaps  largely — by  the  in- 
terstate commerce  which  it  is  doing.  Cleve- 
land, etc.,  R.  Co.  V.  Backus,  154  U.  S.  439,. 
443,  38  L.   Ed.   1041. 

The  statute  of  Michigan  passed  June  4, 
1897,  levving  a  specific  tax  upon  the  prop- 
erty and  business  of  every  railroad  cor- 
poration operated  within  the  state,  provid- 
ing: that  when  the  railroad  lies  partly 
v,ithin  and  partly  without  the  state,  prima 
facie  the  gross  income  of  said  company 
from  such  road  for  the  purposes  of  taxa- 
tion shall  be  on  the  actual  earnings  of  the 
road  in  the  state,  computed  by  adding  to- 
the  income  derived  from  the  business  trans- 
acted by  the  company  entirely  within  the 
state,  such  proportion  of  the  income  of  the 
said  company  arising  from  the  interstate 
business  as  the  length  of  the  road  over 
which  said  interstate  business  is  carried 
on  in  the  state  bears  to  the  entire  length 
of  the  road  over  which  said  interstate  busi- 
ness is  carried,  is  not  an  unconstitutional 
interference  with  interstate  commerce.  In 
form  the  tax  is  a  tax  on  the  property  and 
business  of  such  railroad  corporation  oper- 
ated within  the  state,  and  computed  upon 
certain  percentages  of  gross  income.  The 
prima  facie  measure  of  the  railroad's  gross 
income  is  substantiallv  that  which  was  ap- 
proved in  Maine  v.  Grand  Trunk  R.  Co., 
142  U.  S.  217,  228.  35  L.  Ed.  994.  See,  also, 
Western   Union  Tel.    Co.   v.   Taggart,   165 
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fcy  them  in  that  and  other  states, °^  or  such  a  proportion  of  the  whole  vahie  of  the 
capital  stock  of  a  telegraph  company  as  the  length  of  its  lines  within  a  state 
■bears  to  the  length  of  its  lines  everywhere,  deducting  a  sum  equal  to  the  value 
of  its  real  estate  and  machinery  subject  to  local  taxation  within  the  state.^^  And 
this  latter  rule  holds  good  although  nothing  is,  in  terms,  directed  to  be  deducted 
from  the  valuation,  either  for  the  value  of  its  franchises  from  the  United  States, 
or  for  the  value  of  its  real  estate  and  machinery  situated  and  taxed  in  other 
states.^  It  is  true,  there  may  be  exceptional  cases,  as  for  instance,  where  the 
terminal  facilities  in  some  large  city  are  of  enormous  value,  and  so  give  to  a 
mile  or  two  in  such  city  a  value  out  of  all  proportion  to  any  similar  distance 
elsewhere  along  the  line  of  road,  or  where  in  certain  localities  the  company  is 
engaged  in  a  particular  kind  of  business  requiring  for  sole  use  in  such  localities 
an  extra  amount  of  rolling  stock.^ 

f.  Gross  Receipts. — The  constitutionality  of  the  taxation  by  a  state  of  the 
gross  earnings  of  railroad  companies  derived  from  interstate  commerce,  has  been 
upheld,^  in  a  case  where  the  corporation  was  created  by  that  state  and  had  the 


V.  S.  1,  41  L.  Ed.  49;  Wisconsin,  etc.,  R. 
Co.  V.  Powers,  191  U.  S.  379,  387,  388,  48 
L.   Ed.  229. 

"This  court  has  expressly  held  in  two 
cases,  where  the  road  of  a  corporation  ran 
through  different  states,  that  a  tax  upon 
the  income  or  franchise  of  the  road  was 
properly  apportioned  by  taking  the  whole 
income  or  value  of  the  franchise,  and  the 
length  of  the  road  within  each  state,  as 
the  basis  of  taxation.  The  Delaware  Rail- 
road Tax,  18  Wall.  206,  21  L.  Ed.  888;  Erie 
R.  Co.  V.  Pennsylvania,  21  Wall.  492,  22 
L.  Ed.  59.5."  State  Railroad  Tax  Cases,  92 
U.  S.  575,  608,  23  L.  Ed.  663;  Pittsburg,  etc. 
R.  Co.  V.  Backus,  154  U.  S.  421,  431,  38 
L.   Ed.   1031. 

98.  Sleeping  car  company — Express 
company. — Pullman's  Palace  Car  Co.  v. 
Pennsylvania,  141  U.  S.  18,  35  L.  Ed.  613; 
American  Refrigerator  Transit  Co.  v.  Hall, 
174  U.  S.  70,  77,  43  L.   Ed.  899. 

If  the  stock  of  a  transportation  com- 
pany be  taxed  by  taking  as  a  basis  of  as- 
sessment such  proportion  of  its  capital 
stock  as  the  number  of  miles  or  railroad 
over  which  its  cars  are  run  within  the 
state  bear  to  the  whole  number  of  miles 
over  which  its  cars  are  run  throughout 
the  United  States,  such  assessment  does 
not  impinge  upon  the  power  of  congress. 
Kehrer  v.  Stewart,  197  U.  S.  60,  67,  49  L. 
Ed.  663. 

99.  Telegraph  company. — Western  Union 
Tel.  Co.  V.  Taggart,  163  U.  S.  1,  41  L.  Ed. 
49;  Western  Union  Tel.  Co.  v.  Massachu- 
setts, 125  U.  S.  530,  31  L.  Ed.  790;  Mas- 
sachusetts V.  Western  Union  Tel.  Co.,  141 
U.    S.    40,    35    L.    Ed.    628. 

1.  Western  Union  Tel.  Co.  v.  Massachu- 
setts, 125  U.  S.  530,  31  L.  Ed.  790; 
Massachusetts  v.  Western  Union  Tel.  Co., 
141  U.  S.  40,  35  L.  Ed.  628.  See,  also, 
Reagan  v.  Mercantile  Trust  Co.,  154  U. 
S.  413,  416,  417,  38  L.  Ed.  1028;  Central 
Pac.  R.  Co.  V.  California,  162  U.  S.  91,  123, 
40  L.  Ed.  903;  Postal  Tel.  Cable  Co.  v. 
Adams,  155  U.  S.  688,  699,  39  L.  Ed.  311; 
American  Refrigerator  Transit  Co.  v.  Hall, 


174  U.  S.  70,  75,  43  L.  Ed.  899;  Western 
Union  Tel.  Co.  v.  Pennsylvania  R.  Co., 
195  U.  S.  540,  564,  49  L.  Ed.  312;  Western 
Union  Tel.  Co.  v.  Gottlieb,  190  U  S.  412, 
424,  47  L.  Ed.  1116. 

2.  Pittsburg,  etc.,  R.  Co.  v.  Backus,  154 
U.  S.  421,  433,  38  L.  Ed.  1031;  Western 
Union  Tel.  Co.  v.  Taggart,  163  U.  S.  1, 
23,  41  L.  Ed.  49. 

If  testimony  to  this  effect  was  pre- 
sented by  the  company  to  the  state  board, 
it  must  be  assumed,  in  the  absence  of  any- 
thing to  the  contrary,  that  such  board,  in 
making  the  assessment  of  track  and  roll- 
ing stock  within  the  state,  took  into  ac- 
count the  peculiar  and  large  value  of  such 
facilities  and  such  extra  rolling  stock.  But 
whether  in  any  particular  case  such  mat- 
ters Are  taken  into  consideration  by  the 
assessing  board  does  not  make  against  the 
validity  of  the  law,  because  it  does  not 
require  that  the  valuation  of  the  prop- 
erty within  the  state  shall  be  absolutely 
determined  upon  a  mileage  basis.  Pitts- 
burg, etc.,  R.  Co.  V.  Backus,  154  U.  S. 
421,   433,   38    L.    Ed.    1031. 

3.  Gross  receipts. — State  Tax  on  Rail- 
way Gross  Receipts,  15  Wall.  284,  31  L- 
Ed.  164;  The  Delaware  Railroad  Tax,  18 
Wall.  206,  21  L.  Ed.  888.  See  Rutland  R. 
Co.  V.  Central  Vermont  R.  Co.,  159  U.  S. 
630,  40  L.   Ed.  284. 

A  statute  of  a  state  imposing  a  tax  upon 
the  gross  receipts  of  railroad  companies  is 
not  repugnant  to  the  constitution  of  the 
United  States,  though  the  gross  receipts 
are  made  up  in  part  from  freights  re- 
ceived for  transportation  of  merchandise 
from  the  state  to  another  state,  or  into 
the  state  from  another.  Such  a  tax  is  not 
a  regulation  of  interstate  commerce.  Nor 
is  it  a  tax  on  imports  or  exports.  Nor  is 
it  a  tax  upon  interstate  transportation.  A 
distinction  is  made  between  a  tax  upon 
freights  carried  between  states,  because  of 
their  carriage,  and  a  tax  upon  the  fruits 
of  such  transportation  after  they  have  be- 
come intermingled  with  the  other  prop- 
erty of  the  carrier.     State  Tax  on  Railway 
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situs  of  its  business  within  that  state,**  and  where  the  receipts  had  become  inter- 
mingled with  the  general  property  of  the  carrier.^  However,  a  subsequent  case 
questions  the  correctness  of  the  above  statement  and  holds  that  a  state  cannot 
constitutionally  impose  upon  a  steamship  company  incorporated  under  its  law 
a  tax  upon  the  gross  receipts  of  such  company,  which  are  derived  from  the 
transportation  of  persons  and  property  by  sea,  between  different  states,  and  to 
and  from  foreign  countries,  as  such  tax  amounted  to  a  regulation  of  interstate 
and  foreign  commerce.^  And  it  has  been  held  that  a  statute  levying  a  tax  upon 
the  gross  receipts  of  a  carrier  for  the  carriage  of  freights  and  passengers  into, 
out  of,  or  through  the  state,  affects  a  matter  national  in  its  character,  requiring 
uniformity  of  regulation,  and  therefore  to  be  invalid,  though  not  in  conflict 
with  any  regulation  prescribed  by  congress,'^  but  here  none  of  the  qualities  of 
the  preceding  cases  appeared;  the  corporation  had  never  been  organized  or  ac- 
knowledged as  a  corporation  of  the  state,  and  the  receipts  for  carriage  had  prob- 
ably never  been  within  the  state. ^ 

Amount  Determined  by  Reference  to  Gross  Receipts. — A  state  statute 
which  required  every  corporation,  person,  or  association  operating  a  railroad 
within  the  state  to  pay  an  annual  tax,  to  be  determined  by  the  amount  of  its 
gross  transportation  receipts,  and  which  further  provides  that,  when  applied  to 
a  railroad  lying  partly  within  and  partly  without  the  state,  or  to  one  operated  as 
a  part  of  a  line  or  system  extending  beyond  the  state,  the  tax  shall  be  equal  to 
the  proportion  of  the  gross  receipts  in  the  state,  to  be  ascertained  in  the  manner 
provided  by  the  statute,  does  not  conflict  with  the  constitution  of  the  United 
States,  but  it  is  a  regulation  within  the  power  of  the  state. ^ 


Gross  Receipts,  15  Wall.  284,  21  L.  Ed. 
164. 

The  tax  on  gross  receipts  was  held  in 
case  of  State  Tax  on  Railway  Gross  Re- 
ceipts, 15  Wall.  284,  21  L.  Ed.  164,  not  to 
be  repugnant  to  the  constitution,  because 
imposed  on  the  railroad  companies  in  the 
nature  of  a  general  income  tax,  and  incap- 
able of  being  transferred  as  a  burden  upon 
the  property  carried  from  one  state  to  an- 
other. Osborne  v.  Mobile,  16  Wall.  479, 
481,  21   L.   Ed.  470. 

In  the  case  of  State  Tax  on  Railway 
Gross  Receipts,  15  Wall.  284,  21  L.  Ed. 
164,  an  act  of  the  legislature  of  Pennsyl- 
vania which  declared  that:  "In  addition 
to  the  taxes  now  provided  by  law,  every 
railroad,  canal,  and  transportation  corn- 
pany  incorporated  under  the  laws  of  this 
commonwealth,  and  not  liable  to  the  tax 
upon  income  under  existing  laws,  shall 
pay  to  the  commonwealth  a  tax  of  three- 
fourths  of  one  per  centum  upon  the  gross 
receipts  of  said  company;  the  said  tax 
shall  be  paid  semiannually  upon  the  first 
days  of  July  and  January,  commencing  on 
the  first  day  of  July,  1886,"  was  held  to  be 
valid.  The  grounds  upon  which  it  was 
based  were  that  the  corporation,  being  a 
creation  of  the  legislature  of  Pennsylvania 
and  holding  and  enjoying  all  its  franchises 
under  the  authority  of  that  state,  the  tax 
was  upon  the  franchises  which  it  derived 
from  the  state,  and  was  for  that  reason 
within  the  power  of  the  state,  and  that,  in 
determining  the  mode  in  which  the  state 
could  tax  the  franchises  which  it  had  con- 
ferred, it  was  not  limited  to  a  fixed  sum 
upon  the  value  of  them,  but  it  could  be 
graduated   by   and   proportioned   to    either 


the  value  of  the  privileges  granted,  or  the 
extent  or  results  of  their  exercise.  "Very 
manifestly,"  said  the  court,  "it  is  a  tax 
upon  the  railroad  company,  measured  in 
amount  by  the  extent  of  its  business,  or 
the  degree  to  which  its  franchise  is  exer- 
cised." Fargo  V.  Michigan,  121  U.  S.  230, 
30  L.   Ed.  888. 

4.  State  Tax  on  Railway  Gross  Receipts, 
15  Wall.  284,  21  L.   Ed.   164. 

5.  State  Tax  on  Railway  Gross  Receipts, 
15  Wall.  284,  295,  21  L.  Ed.  164;  Fargo  v. 
Michigan,  121  U.  S.  230,  30  L.  Ed.  888. 

6.  Philadelphia,  etc..  Steamship  Co.  v. 
Pennsylvania,  122  U.  S.  326,  30  L.  Ed. 
1200.  See,  also,  Maine  v.  Grand  Trunk 
R.  Co.,  142  U.  S.  217,  230,  35  L.  Ed.  994; 
Rutland  R.  Co.  v.  Central  Vermont  R.  Co., 
159   U.    S.    630,   639,   40   L.    Ed.   284. 

7.  Fargo  V.  Michigan,  121  U.  S.  230,  30 
L.  Ed.  888.  See  New  York,  etc.,  R.  Co.  v. 
Pennsylvania,  158  U.  S.  431,  436,  39  L.  Ed. 
1043. 

8.  Fargo  v.  Michigan,  121  U.  S.  230,  243, 
30   L.   Ed.   888. 

9.  Amount  determined  by  reference  to 
gross  receipts. — Maine  v.  Grand  Trunk  R. 
Co.,  142  U.  S.  217,  35  L.  Ed.  994,  cited  in 
New  York,  etc.,  R.  Co.  v.  Pennsylvania, 
158  U.  S.  431,  440,  39  L.  Ed.  1043;  Ficklen 
V.  Shelby  Countv  Taxing  District,  145  U. 
S.  1,  23,  36  L.   Ed.  601. 

The  reference  by  the  statute  to  the 
transportation  receipts  and  to  a  certain 
percentage  of  the  same,  in  determining  the 
amount  of  the  excise  tax,  was  simply  to 
ascertain  the  value  of  the  business  done 
by  the  corporation,  and  thus  obtain  a 
guide  to  a  reasonable  conclusion  as  to  the 
amount  of  the  excise  tax  which  should  be 
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g.  Tax  on  Tolls. — A  state  can  validly  impose  taxes  on  tolls  received  by  one 
company  from  another  for  the  use  of  the  former's  railroad  and  track  within  the 
state,  where  the  company  paying  the  tolls  is  engaged  in  the  transportation  of 
merchandise  from  points  within  the  state  to  points  beyond  and  such  tax  is  not  in 
conflict  with  the  commerce  clause  of  the  constitution  of  the  United  States.^*^ 

h.  Stamp  Duty  on  Bills  of  Lading. — A  state  statute  imposing  a  stamp  duty  on 
bills  of  lading  for  gold  or  silver  transported  from  a  port  within  to  a  port  with- 
out the  state,  was  held  to  affect  a  matter  national  in  its  character,  requiring  uni- 
formity of  regulation,  and  therefore  to  be  invalid,  though  not  in  conflict  with 
any  regulation  prescribed  by  congress. ^^ 

i.  Tax  on  'Transfers  of  Corporate  Stock. — Where  there  was  a  sale  of  the 
stock  of  a  foreign  railway  corporation  ift  New  York  between  two  nonresidents, 
it  was  held  that  a  tax  of  two  cents  a  share,  imposed  on  the  transfer  by  the  tax 
law  of  New  York  of  1905,  was  not  unconstitutional  as  interfering  with  inter- 
state commerce.'-- 

j.  Taxation  of  Subjects  of  Commerce — (1)  Tax  on  Passengers. — It  has  been 
held,  that  a  state  statute  imposing  s.  tax  upon  a  passenger  for  the  privilege  of 
leaving  the  state,  or  passing  through  it  by  the  ordinary  mode  of  passenger 
travel,  is  not  in  conflict  with  the  provision  of  the  United  States  constitution  con- 
ferring on  congress  the  power  to  regulate  commerce,  in  the  absence  of  any  leg- 
islation by  congress  affecting  the  matter.^^     While  on  the  other  hand  it  is  held 


levied.  Maine  v.  Grand  Trunk  R.  Co.,  142 
U.  S.  217,  228,  35  L.  Ed.  994;  Ficklen  v. 
Shelby  County  Taxing  District,  145  U.  S. 
1,    23,   36    L.    Ed.    601. 

In  this  respect  the  tax  was  unlike  that 
levied  in  Philadelphia,  etc..  Steamship  Co. 
V.  Pennsylvania,  122  U.  S.  326,  345,  30  L- 
Ed.  1200,  where  the  specific  gross  receipts 
for  transportation  were  taxed  as  such, 
taxed  "not  only  because  they  are  money, 
or  its  value,  but  because  they  were  re- 
ceived for  transportation."  Ficklen  v. 
Shelby  County  Taxing  District,  145  U.  S. 
1,  23,  36  L.   Ed.  601. 

10.  Tax  on  tolls. — New  York,  etc.,  R. 
Co.  V.  Pennsylvania,  158  U.  S.  431,  39  L. 
Ed.    1043. 

Definition  of  "tolls." — See  New  York, 
etc.,  R.  Co.  V.  Pennsylvania,  158  U.  S. 
431,  39   L.   Ed.   1043. 

In  the  case  of  New  York,  etc.,  R.  Co. 
V.  Pennsylvania,  158  U.  S.  431,  39  L-  Ed. 
1043,  "the  state  of  Pennsylvania  had  im- 
posed a  tax  upon  a  railroad,  situated 
within  the  borders  of  that  state,  but  leased 
to  another  railroad  company  engaged  in 
carrying  on  interstate  commerce,  Jlnd  this 
tax  was  measured  by  a  reference  to  the 
amount  of  the  tolls  received  by  the  lessor 
company  from  the  lessee  company.  It 
was  claimed  that  the  imposition  of  a  tax 
on  tolls  might  lead  to  increasing  them  in 
an  effort  to  throw  their  burthen  on  the 
carrying  company,  and  thus,  in  effect,  be- 
come a  tax  or  charge  upon  interstate  com- 
merce. But  this  court  held  that  such  a  tax 
upon  tolls  was  too  indirect  and  remote  to 
be  regarded  as  a  tax  or  burthen  on  inter- 
state commerce."  Thomas  v.  Gay,  169  U. 
S.  264,  273,  42  L.  Ed.  740. 

11.  Stamp  duty  on  bills  of  lading. — 
Almy  V.  California,  24  How.  169,  16  L.  Ed. 
644;  Case  of  State  Freisrht  Tax,  15  Wall. 
232,  280,  21  L.  Ed.  146;  Fairbank  v.  United 


States,  181  U.  S.  283,  293,  45  L.   Ed.  862. 

"In  Almy  v.  California,  24  How.  169, 
16  L.  Ed.  644,  a  stamp  tax  had  been  im- 
posed by  the  state  on  bills  of  lading  for 
the  transportation  of  gold  or  silver  from 
any  point  within  the  state  to  any  point 
without  it,  and  was  held  by  this  court  to 
be  invalid;  and  in  Woodruff  v.  Parham,  8 
Wall.  123,  138,  19  L-  Ed.  382,  it  was  said 
by  this  court,  Mr.  Justice  Miller  delivering 
its  opinion,  that  that  stamp  tax  'was  a 
regulation  of  commerce,  a  tax  imposed 
upon  the  transportation  of  goods  from  one 
state  to  another,  over  the  high  seas,  in 
conflict  with  the  freedom  of  transit  of 
goods  and  persons  between  one  state  and 
another,  which  is  within  the  rule  laid 
down  in  Crandall  v.  Nevada,  6  Wall.  35, 
18  L.  Ed.  745,  and  with  the  authority  of 
congress  to  regulate  commerce  among  the 
states.'  "  Pickard  v.  Pullman  Southern 
Car  Co.,  117  U.  S.  34,  48,  29  L.  Ed.  785. 

"In  Almy  v.  California,  24  How.  169,  16 
L.  Ed.  644,  it  was  held  that  a  duty  c«n  a 
bill  of  lading  was  the  same  thing  as  a  duly 
on  the  article  which  it  represented."  Fair- 
bank  V.  United  States,  181  U.  S.  283,  297, 
45   L.    Ed.   862. 

12.  Tax  on  transfers  of  corporate  stock. 
—Hatch  V.  Reardon,  204  U.  S.  152,  51  L. 
Ed.   415. 

In  holding  a  state  act  requiring  stamps 
on  transfers  of  corporate  stock  valid,  the 
court  said:  "The  facts  that  the  property 
sold  is  outside  of  the  state  and  the  seller 
and  buyer  foreigners,  are  not  enough  to 
make  a  sale  commerce  with  foreign  na- 
tions or  among  the  several  states,  and 
that  is  all  that  there  is  here."  Hatch  v. 
Reardon,  204  U.  S.  152,  162,  51  L.   Ed.  415. 

13.  Tax  on  passengers. — Crandall  v. 
Nevada,  6  Wall.  35,  18  L.  Ed.  745,  cited  in 
Case  of  State  Freight  Tax,  15  Wall.  232, 
281,  21   L.    Ed.    146. 
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that  interstate  transportation  of  passengers  is  beyond  the  reach  of  a  state  legis- 
lature, and  state  taxation  of  persons  passing  from  one  state  to  another,  or  a 
state  tax  upon  interstate  transportation  of  passengers,  is  prohibited  by  the  consti- 
tution of  the  United  States  because  a  burden  upon  it.^'*  A  state  statute  impos- 
ing taxes  upon  passengers  on  ships  arriving  in  the  ports  of  the  state  from 
foreign  ports  is  a  regulation  of  foreign  commerce,  which  is  exclusively  vested 
in  congress,  and  is  therefore  void.^^  And  such  tax  is  not  relieved  from  this 
unconstitutional  objection  by  saying  in  the  title  of  the  statute  that  it  is  in  aid  of 
a  law  called  an  inspection  law,  which  authorizes  an  inspection  of  passengers 
with  reference  to  their  being  persons  liable  to  become  a  public  charge,  criminals, 
paupers,  etc.^^  A  tax  upon  passenger  carriers  of  a  specific  amount  for  each 
passenger  carried  is  held  to  be  a  tax  on  the  passengers.^''' 

(2)    Imports  and  Exports — (a)    Exports. — The  mere  intention  of  the  owner 
to  export  goods  does  not  exempt  such  goods  from  taxation  in  the  usual  man- 


It  is  said  that  if  the  tax  on  passengers 
when  carried  out  of  the  state  be  called  a 
regulation  of  commerce,  it  belongs  to  the 
class  of  subjects  concerning  which  the 
state  may  legislate  in  the  absence  of  any 
such  legislation  by  congress;  and  there 
being  no  legislation  of  congress  on  the 
same  subject  the  statute  will  not  be  void 
as  a  regulation  of  commerce.  Crandall  v. 
Nevada,  6  Wall.  35,  18  L.  Ed.  745. 

14.  Railroad  Co.  v.  Husen,  95  U.  S.  465, 
24  L.  Ed.  527;  Henderson  v.  New  York 
City,  92  U.  S.  259,  23  L.  Ed.  543;  Chy 
Lung  V.  Freeman,  92  U.  S.  275,  23  L.  Ed. 
550;  Cook  v.  Pennsylvania,  97  U.  S.  566, 
24  L.  Ed.  1015;  Pickard  v.  Pullman  South- 
ern Car  Co.,  117  U.  S.  34,  48,  29  L.  Ed. 
785.  See  Case  of  State  Freight  Tax,  15 
Wall.  232,  21  L.  Ed.  146;  Gloucester  Ferry 
Co.  V.  Pennsylvania,  114  U.  S.  196,  29  L. 
Ed.   158. 

In  Henderson  v.  New  York  City,  92  U. 
S.  259,  23  L.  Ed.  543,  the  statute  of  New 
York  was  defended  as  a  police  regulation 
to  protect  the  state  against  the  influx  of 
foreign  paupers;  but  it  was  held  to  be  un- 
constitutional, because  its  practical  result 
was  to  impose  a  burden  upon  all  passen- 
gers from  foreign  countries.  So  in  the 
case  of  Chy  Lung  v.  Freeman,  92  U.  S. 
275,  23  L.  Ed.  550,  where  the  pretense  was 
the    exclusion    of    lewd    women. 

15.  Passenger  Cases,  7  How.  283,  12  L. 
Ed.  702;  Head  Money  Cases,  112  U.  S. 
580,  28  L.  Ed.  798;  Pickard  V.  Pullman 
Southern  Car  Co.,  117  U.  S.  34,  29  L.  Ed. 
785;  Henderson  v.  New  York  City,  92  U. 
S.  259,  23  L.  Ed.  543,  reviewing  and  criti- 
cising Passenger  Cases,  7  How.  283,  12 
L.  Ed.  702. 

A  state  cannot  require  a  sum  to  be  paid 
for  each  passenger  landed.  Passenger 
Cases,  7  How.  283,  12  L.  Ed.  702;  Machine 
Co.  V.  Gage,  100  U.  S.  676,  679,  25  L.  Ed. 
754. 

A  statute  which  imposes  a  heavily  bur- 
densome condition  upon  a  shipmaster  as 
a  prerequisite  to  landing  his  passengers, 
and  allows  him  the  alternative  of  paying 
a  small  sum  for  each  one  landed,  is  a  regu- 
lation of  commerce,  and  therefore  void. 
^Yllat   may  be  done   by  a  state   to  protect 


itself  from  the  influx  of  paupers  and  con- 
victed criminals,  in  the  absence  of  legis- 
lation on  the  subject  by  congress,  is  left 
undecided.  Henderson  v.  New  York  City, 
92  U.  S.  259,  260,  23  L.  Ed.  543;  Machine 
Co.  V.  Gage,  100  U.  S.  676,  679,  25  L.  Ed. 
754.  See  People  v.  Compagnie  Generale 
Transatlantique,  107  U.  S.  59,  27  L  Ed.  383. 

In  Henderson  v.  New  York  City,  92  U. 
S.  259,  23  L.  Ed.  543,  where  the  owners  of 
vessels  from  a  foreign  port  were  required 
tc  give  a  bond,  as  security,  that  every  pas- 
senger whom  they  landed  should  not  be- 
come a  burden  on  the  state,  or  pay  for 
every  such  passenger  a  fixed  sum,  it  was 
held  to  be  in  effect  a  tax  of  that  sum  on 
the  passenger,  however  disguised  by  the 
alternative  of  a  bond  which  would  never 
be   given. 

In  the  case  of  Henderson  v.  New  York 
City,  92  U.  S.  259,  23  L.  Ed.  543. 
a  similar  statute  of  Louisiana  wa> 
held  void  for  the  same  reason.  And 
in  the  case  of  Chy  Lung  v.  Freeman,  9:i 
U.  S.  275,  23  L.  Ed.  550,  a  statute  of  Cali- 
fornia on  the  same  subject  was  also  held 
void,  because,  it  "invades  the  right  of  con- 
gress to  regulate  commerce  with  foreign 
nations."  Head  Money  Cases,  112  U.  S. 
580,  593,  28  L.  Ed.  798.  See  ante,  "Immi- 
gration," II,  A,  1,  b,  (3),  (b),  jj;  "Ex- 
clusion of  Criminals,  Paupers,  Lunatics, 
etc.,"  II,  A,  2,  d,  (9);  "Immigration,"  II, 
A,  2,  d,  (14). 

16.  Henderson  v.  New  York  City,  92  U. 
S.  259,  275,  23  L.  Ed.  543;  Chy  Lung  v. 
Freeman,  92  U.  S.  275,  23  L.  Ed.  550; 
People  V.  Compagnie  Generale  Transatlan- 
tique, 107  U.  S.  59,  27  L.  Ed.  383.  See  ante, 
"Exclusion  of  Criminals,  Paupers,  Luna- 
tics, etc."  II,  A,  2,  d,  (9).  See,  generally, 
the  title  INSPECTION  LAWS,  ante, 
p.  16. 

17.  Passenger  Cases,  7  How.  283,  12  L. 
Ed.  702;  Crandall  v.  Nevada,  6  Wall.  35, 
18  L.  Ed.  745,  and  Henderson  v.  New  York 
City,  92  U.  S.  259,  23  L.  Ed.  543;  Tele- 
graph Co.  V.  Texas,  105  U.  S.  460,  465,  26 
L.  Ed.  1067;  Case  of  State  Freight  Tax. 
15  Wall.  232,  281,  21  L.  Ed.  146;  Pickard 
V.  Pullman  Southern  Car  Co.,  117  U.  S.  34, 
48,    29   L.    Ed.    785. 
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'ner.  Such  intention  does  not  make  the  goods  a  subject  of  interstate  commerce/^ 
but  goods,  although  they  still  remain  a  part  of  the  general  mass  of  property  of 
the  state,  cannot  be  taxed  by  the  state  merely  because  the  owner  thereof  in- 
tends to  export  them.^'-^  A  stamp  duty  on  bills  of  lading  for  gold  and  silver 
transported  from  one  state  to  another  is  a  tax  upon  exports,  and  in  violation  of 
the  commerce  clause. ^^^ 

An  insurance  policy  is  not  an  article  of  commerce,  and  does  not  come  within 
the  inhibition.-^ 

(b)  Imports — aa.  Property  in  Transit. — Property  actually  in  transit  is  ex- 
empt from  local  taxation,  although  if  it  be  stored  for  an  indefinite  time  during 
such  transit,  at  least  for  other  than  natural  causes,  or  lack  of  facilities  for  im- 
mediate  transportation,   it   may  be  lawfully  assessed   by  the   local  authorities. 22 

bb.  I^axation  upon  Arrival  at  Destination — (aa)  Property  Retaining  Dis- 
tinctive Character  as,.  Imports — aaa.  In  General. — It  is  the  general  rule  that  the 
states  have  no  power  to  tax  goods  imported  from  foreign  countries  or  other 
states  before  they  have  become  commingled  with  the  general  mass  of  property 
of  the  state  and  lost  their  distinctive  character  as  imports,  such  taxation  being 
a  violation  of  the  commerce  clause  of  the  constitution.-^ 

bbb.  Original  Package  Ruk^* — (aaa)  In  General. — It  has  been  said  that  it 
has  been  uniformly  held  by  the  supreme  court  that  the  states  have  no  power 


18.  Exports.— Coe  v.  Errol,  116  U.  S. 
517,  29  L.  Ed.  715.  See  Pennsylvania  R. 
Co.  V.  Knig-ht,  192  U.  S.  21,  27,  48  L-  Ed. 
325;  Brown  v.  Houston,  114  U.  S.  622, 
€29,  29  L.  Ed.  257;  Turpin  v.  Burgess,  117 
U.  S.  504.  29  L.  Ed.  988;  Pace  v.  Burgess, 
92  U.   S.   372,   23   L.    Ed.   657. 

Logs  had  been  drawn  down  from  Went- 
v-orth's  Location  in  'New  Hampshire  and 
placed  in  Clear  Stream,  also  in  New 
Hampshire,  to  be  from  thence  floated 
■down  the  Androscoggin  River  to  the  state 
of  Maine,  there  to  be  manufactured  and 
sold.  After  the  logs  have  been  placed  in 
Clear  Stream,  a  tax  was  imposed  by  the 
state  of  New  Hampshire.  This  tax  was 
sustained,  although  challenged  as  a  tax 
upon  interstate  commerce.  Coe  v.  Errol, 
116  U.  S.  517,  29  L.  Ed.  715.  See,  also, 
Pennsylvania  R.  Co.  v.  Knight,  192  U.  S. 
21,  27,  48  L.  Ed.  325.  See  ante,  "When 
Protection  Attaches,"   L   A,   4,  a. 

19.  Coe  V.  Errol,  116  U.  S.  517,  29  L. 
Ed.  715.  See  Brown  v.  Houston,  114  U. 
"S.    622,    629,    29    L-    Ed.    257. 

20.  In  Almy  v.  California,  24  How.  169, 
16  L.  Ed.  644,  it  was  held  that  a  stamp 
■duty  imposed  by  the  legislature  of  Cali- 
fornia on  bills  of  lading  for  gold  and  silver 
transported  from  any  place  in  that  state 
to  another  out  of  the  state,  was  forbidden 
by  the  constitution  of  the  United  States, 
because  such  instruments  being  a  neces- 
sity to  the  transaction  of  commerce,  the 
duty  was  a  tax  upon  exports.  Trade- 
mark Cases,  100  U.  S.  82,  95.  25  L.  Ed.  550. 
And  Woodruff  v.  Parham,  8  Wall.  123,  19 
L.  Ed.  382.  See  ante,  "Stamp  Duty  on 
Bill  of  Lading,"  HL  B,  2,  h. 

21.  "In  Paul  V.  Virginia,  8  Wall.  168,  19 
L.  Ed.  357,  this  court  held  that  a  policy 
of  insurance  made  by  a  corporation  of  one 
state  on  property  situated  in  another,  was 
aiot   an   article   of   commerce,   and   did   not 
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come  within  the  purview  of  the  clause  we 
are  considering.  'They  are  not,'  says  the 
court,  'commodities  to  be  shipped  or  for- 
warded from  one  state  to  another,  and 
then  put  up  for  sale.'  "  Trademark  Cases, 
100  U.  S.  82,  95,  25  L-.  Ed.  550.  See  ante, 
"Insurance,"   I,   A,   3,   i. 

22.  Property  in  transit. — Kelley  v. 
Rhoads,  188  U.  S.  1,  5,  47  L.  Ed.  359.  See, 
also,  Brown  v.  Houston,  114  U.  S.  622,  29 
L.  Ed.  257;  Coe  v.  Errol,  116  U.  S.  517,  39 
L.  Ed.  715;  Pittsburg,  etc..  Coal  Co.  v. 
Bates,  156  U.  S.  577.  39  L.  Ed.  538;  Dia- 
mond Match  Co.  V.  Ontonagon,  188  U.  S. 
82,  47  L.  Ed.  394.  See  ante,  "When  Pro- 
tection Ceases,"  I,  A,  4,  b. 

"While  property  is  at  rest  for  an  in- 
definite time  or  awaiting  transportation, 
or  awaiting  sale  at  its  place  of  destination, 
or  at  an  intermediate  point,  it  is  subject  to 
taxation.  But  if  it  be  actually  in  transit 
to  another  state,  it  becomes  the  subject  of 
interstate  commerce,  and  is  exempt  from 
local  assessment."  Diamond  Match  Co.  v. 
Ontonagon,  188  U.  S.  82,  95,  47  L.  Ed. 
394;  Kelly  v.  Rhoads,  188  U.  S.  1,  47  L. 
Ed.  359. 

Quaere,  is  a  tax  on  capital  invested  in 
the  products  of  the  United  States,  in 
transit  from  one  state  to  another  for  pur- 
poses of  exportation,  or  on  money  used 
and  employed  in  exporting  such  prod- 
ucts, an  unauthorized  interference  by  the 
state  with  the  regulation  of  commerce. 
People  V.  Commissioners,  104  U.  S.  466, 
467,  26   L-   Ed.  632. 

23.  Property  retaining  distinctive  charac- 
ter as  imports. — See  cases  post,  "Original 
Package  Rule,"  III,  B,  2,  j,  (2),  (b),  bb, 
(aa),  bbb.  See',  also,  ante,  "When  Pro- 
tection  Ceases,"    I,   A,   4,  b. 

24.  Original  package  rule. — See  ante. 
"Original   Packages,"   I,  A,  4,  b,    (2). 
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to  tax  directly  or  by  license  upon  the  importer,  goods  imported  from  foreign, 
countries  or  other  states,  while  in  their  original  packages,  or  before  they  have 
become  commingled  with  the  general  property  of  the  state  and  lost  their  dis- 
tinctive character  as  imports.^^  It  is  conceded  that  a  state  tax  upon  goods  im- 
ported from  foreign  countries,  while  remaining  in  the  hands  of  the  importer  in 
the  original  packages  either  directly  or  by  requiring  a  license  of  the  importer,  is 
a  tax  upon  such  goods,  before  they  have  become  incorporated  with  the  mass  of 
property  of  the  state,  and  is  void  under  the  provision  of  the  constitution  pro- 
hibiting the  states  from  laying  any  duty  on  imports,^^  and  also  under  the  pro- 
vision giving  congress  the  power  to  regulate  commerce  with  foreign  nations.^^ 


25.  Taxation  of  imports. — Norfolk,  etc., 
R.  Co.  V.  Sims,  191  U.  S.  441,  449,  48  L. 
Ed.  254,  citing  Brown  v.  Maryland,  12 
Wheat.    419,   6   L.    Ed.   678. 

Where  a  single  sewing  machine  was 
shipped  into  a  state  by  a  nonresident 
manufacturing  corporation,  upon  a  writ- 
ten order  of  a  customer,  under  an  ordi- 
nary C.  O.  D.  consignment,  and  the  state 
imposed  a  tax  on  the  corporation  tor 
selling  a  sewing  machine  within  its  limits, 
it  was  held  that  the  states  have  no  power 
to  tax  directly  or  by  license  upon  the 
importer,  goods  imported  from  foreign 
countries  or  other  states,  while  in  their 
original  packages,  or  before  they  have  be- 
come commingled  with  the  general  prop- 
erty of  the  state  and  lost  their  distinctive 
character  as  imports.  Norfolk,  etc.,  R.  Co. 
V.   Sims,  191  U.   S.  441,  449,  48  L.  Ed.  254. 

Cigarettes  were  shipped  from  one  state 
to  another  in  ?mall  pasteboard  boxes,  con- 
taining ten  cigarettes  each,  each  package 
being  sealed  and  stamped  with  the  rev- 
enue stamp.  These  packages  were  shipped 
loose,  and  were  not  boxed,  baled,  wrapped 
or  covered,  nor  were  they  in  any  way-at- 
tached together.  The  packages  were  not 
separately  or  otherwise  addressed,  but  at 
the  time  they  were  delivered  to  the  ex- 
press company  the  driver  gave  a  receiDt 
showing  the  number  of  packages  and  the 
name  of  the  person  to  whom  they  were  to 
be  sent.  Held,  these  packages  were  not 
original  packages,  and  a  state  tax  upon 
their  sale  was  n-^t  an  invalid  regulation  of 
commerce.  Cook  v.  Marshall  County,  196 
U.   S.  261,  268,  269,   49   L.   Ed.  471. 

26.  Duties  en  imports. — United  States 
Const.,  .A.rt.  1,  §  10,  clause  2. 

For  treatment  of  the  provision  pro- 
hibiting the  states  from  laying  duties  on 
imports  and  exports,  see  the  title  TAX- 
ATION. 

27.  State  tax  on  imports  from  foreign 
countries  void  under  commerce  clause. — 
Brown  V.  Maryland,  12  Wheat.  419,  6  L. 
Ed.  678;  May  v-  New  Orleans,  178  U.  S. 
496,  501,  44  L.  Ed.  1165;  Norfolk,  etc.,  R. 
Co.  V.  Sims,  191  U.  S.  441,  449,  48  L.  Ed. 
254;  Cook  v.  Pennsylvania,  97  U.  8.  566, 
24  L.  Ed.  1015;  Waring  v.  The  Mayor,  8 
Wall.  110,  122,  19  L.  Ed.  342;  Pervear  v. 
Commonwealth,  5  Wall.  475,  478,  18  L.  Ed. 
608;  New  York  City  v.  Miln,  11  Pet.  102, 
135,  9  L.  Ed.  6-18;  Low  v.  Austin,  13  Wall. 
29,  33,  20  L.  Ed.  517;  Machine  Co.  v.  Gage, 


100  U.  S.  676,  677,  25  L.  Ed.  754;  Brennan 
V.  Titusville,  153  U.  S.  289,  302,  38  L-  Ed. 
719;  Emert  v.  Missouri,  156  U.  S.  296,  312, 
39  L.  Ed.  430;  Austin  v.  Tennessee,  179 
U.  S.  343,  350,  45  L-  Ed.  224;  Coe  v.  Errol, 
116  U.  S.  517,  526,'  29  L-  Ed.  715:  Ameri- 
can Steel,  etc.,  Co.  v.  Speed,  192  U.  S.  500,. 
519,  48  L.  Ed.  538;  Vance  v.  Vandercook 
Co.,  No.  1,  170  U.  S.  438,  42  L.  Ed.  1100; 
Welton  V.  Missouri,  91  U.  S.  275,  23  L. 
Ed.  347;  Woodruff  v.  Parham,  8  Wall.  123,. 
19  L.  Ed.  382;  Murray  v.  Charleston,  96 
U.  S.  432,  447,  24  L-  Ed.  760;  State  Tax 
on  Railway  Gross  Receipts,  15  Wall.  2S4, 
21  L.  Ed.  164;  License  Cases,  5  How.  504, 
12    L.    Ed.    256. 

W'henever  the  importer  has  so  acted 
upon  the  thing  imported,  that  it  has  be- 
come incorporated  and  mixed  with  the 
mass  of  property  in  the  state,  it  must  be 
considered  as  having  lost  its  distinctive- 
character  as  an  import,  and  as  having  be- 
come subject  to  the  taxing  power  of  the 
state.  Brown  v.  Maryland,  12  Wheat.  419, 
441,  6  L.  Ed.  678;  Waring  v.  The  Mayor, 
8  Wall.  110,  19  L.  Ed.  342;  State  Tax  on 
Railway  Gross  Receipts,  15  Wall.  284,  295, 
21  L.  Ed.  164;  Low  v.  Austin,  13  Wall.  29, 
33,  20  L.  Ed.  517;  Coe  v.  Errol,  116  U.  S. 
517,  526,  29  L.  Ed.  715;  Nathan  v.  Lou- 
isiana, 8  How.  73,  12  L.  Ed.  992;  Cook  v. 
Pennsylvania,  97  U.  S.  566,  24  L.  Ed.  1015; 
Machine  Co.  v.  Gage,  100  U.  S.  676,  677, 
25  L-  Ed.  754;  Welton  v.  Missouri,  91  U. 
S.  275,  281.  23  L.  Ed.  347;  Austin  v.  Ten- 
nessee, 179  U.  S.  343,  350.  45  L.  Ed.  224; 
May  V.  New  Orleans,  178  U.  S.  496,  504,  44 
L.   Ed.   1165. 

In  Brown  v.  Maryland,  12  Wheat.  419, 
6  L.  Ed.  678,  a  law  of  Maryland  which 
required  importers  to  take  out  a  license 
before  they  could  be  permitted  to  s-^ll 
their  imported  goods  in  the  original  pack- 
ages, was  declared  to  be  void  not  only  as 
a  tax  upon  imports,  but  as  an  infringe- 
ment upon  the  power  of  congress  to  reg- 
ulate commerce.  It  is  one  of  the  most 
important  ever  decided  by  the  federal  su- 
preme court,  and  has  been  adhered  to  by^ 
a  uniform  series  of  decisions  since  that 
time.  See  Norfolk,  etc.,  R.  Co.  v.  Sims, 
191  U.  S.  441,  449,  48  L.  Ed.  254;  New  York 
City  V.  Miln,  11  Pet.  102,  160,  9  L.  Ed. 
648;  Almy  v.  California,  24  How.  169.  173, 
16  L-  Ed.  644;  Gilman  v.  Philadelphia,  3- 
Wall.  713,  18  L.  Ed.  96;  Crandall  v.  Ne- 
vada, 6  Wall.  35,  47,  18  L.  Ed.  745;  Ward 
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But  a  distinction  has  been  drawn  in  some  of  the  cases  with  reference  to  the  com- 
merce clause,  between  goods  imported  from  foreign  countries  and  goods  im- 
ported from  other  states,  and  it  has  been  held  that  when  goods  imported  from 
one  state  into  another  reach  their  final  destination  or  come  to  rest  in  the'  latter 
state  and  are  held  there  for  sale  and  are  enjoying  the  protection  of  the  state 
laws,  such  state  may  tax  them  as  property  even  while  remaining  in  the  original 
packages,  provided  it  taxes  them  without  discrimination  and  like  other  property 
situated  within  the  state.  Such  a  tax  does  not  amount  to  a  regulation  in  the 
sense  of  the  constitution,  although  its  levy  may  remotely  and  indirectly  affect 
interstate  commerce. ^^  The  tax  was  sustained  on  the  ground  that  after  the 
property  had  arrived  at  its  destination  and  had  been  put  up  for  sale,  it  became 
part  of  the  general  mass  of  property  of  the  state,  and  was  subject  to  taxation 
like  all  other  property  in  the  state.^^ 


V.  Maryland,  12  Wall.  418,  419,  20  L.  Ed. 
449;  Welton  v.  Missouri,  91  U.  S.  275, 
278,  23  L.  Ed.  347;  Cook  v.  Pennsylvania, 
97  U.  S.  566,  573,  24  L-  Ed.  1015. 

Goods  wrapped  in  separate  packages 
were  shipped  to  an  importer  in  a  single 
box.  After  receiving  them,  the  importer 
opened  the  box  and  exhibited  the  goods 
for  sale.  A  local  tax  was  imposed  on  the 
goods.  Held,  that  the  box,  case  or  bale  in 
which  the  separate  parcels  or  bundles 
were  placed  by  the  foreign  seller,  manu- 
facturer or  packer  was  to  be  regarded  as 
the  original  package,  and  that  upon  the 
opening  of  such  box,  bale  or  case  for  the 
purpose  of  using  or  exposing  to  sale  such 
separate  parcels  or  bundles,  each  parcel 
or  bundle  lost  its  distinctive  character  as 
an  import  and  became  a  part  of  the  general 
mass  of  property  in  the  state  subject  to 
local  taxation.  May  v.  New  Orleans,  178 
Ij.   S.  496,  502,  504,  44  L.   Ed.   1165. 

A  tax  laid  by  a  state  on  the  amount  of 
sales  of  goods  made  by  an  auctioneer  is 
a  tax  on  the  goods  so  sold,  and  a  state 
statute  requiring  every  auctioneer  to  col- 
lect and  pay  into  the  state  treasury,  a  tax 
on  his  sales,  when  applied  to  imported 
goods  in  the  original  packages,  not  a  part 
of  the  general  mass  of  property  in  the 
state,  by  him  sold  for  the  importer,  is 
void,  as  being  a  regulation  of  commerce. 
Cook  V.  Pennsylvania,  97  U.  S.  566,  24  L. 
Ed.  1015.  See,  also,  Machine  Co.  v.  Gage, 
100  U.  S.  676,  679,  25  L-  Ed.  754. 

But  a  purchaser  of  goods  coming,  from 
abroad,  the  goods  to  be  at  the  purchaser's 
risk  until  delivered,  is  not  an  importer, 
and  the  goods  may  be  taxed,  though  in 
the  original  packages.  Waring  v.  The 
Mayor,  8  Wall.  IIO,  19  L-  Ed.  342;  Machine 
Co.  V.  Gage,  100  U.  S.  676,  677,  25  L.  Ed. 
754.  See  ante,  "Power  of  Congress,"  II, 
A,  1,  and  the  various  subsections  there- 
under. 

28.  Goods  imported  from  other  states 
may  be  taxed  like  other  property. — Ameri- 
can Steel,  etc.,  Co.  v.  Speed,  192  U.  S. 
500,  48  L.  Ed.  538;  Brown  v.  Houston,  114 
U.  S.  622,  29  L-  Ed.  257;  Woodruff  v.  Par- 
ham,  8  Wall.  123,  19  L.  Ed.  382;  Coe  v. 
Errol,  116  U.  S.  517,  526,  29  L.  Ed.  715; 
Diamond  Match  Co.  v.  Ontonagon,  188 
U.  S.  82.  96,  47  L.  Ed.  394. 


The  cases  establish  that  there  may  be  an 
interior  rnovement  of  property  which  does 
not  constitute  interstate  commerce,  though 
property  come  from  another  state.  Though 
it  has  not  reached  its  place  of  disembarka- 
tion or  deliver}^,  it  may  be  taxed.  Dia- 
mond Match-  Co.  V.  Ontonagon,  188  \J.  S. 
82,  96,  47  L.  Ed.  394,  citing  Brown  v.  Hous- 
ton, 114  U.  S.  622,  29  L.  Ed.  257. 

Logs  were  hauled  and  put  into  a  river 
and  its  tributaries  for  the  purpose  of  sav- 
ing, protecting  and  preserving  them.  The 
lumber  was  more  than  the  plaintiff  had 
use  for  in  any  one  season,  and  therefore 
his  intention  was  not  to  make  a  clean 
drive  of  the  logs,  but  only  to  take  down 
the  streams  each  driving  season  the  num- 
ber he  could  utilize.  It  was  held  that 
while  the  logs  were  at  rest  for  an  in- 
definite time  or  awaiting  transportation, 
they  were  subject  to  a  state  tax,  not 
coming  under  the  commerce  clause;  and 
it  was  further  held  that  there  may  be  an 
interior  movement  of  such  property,  which 
does  not  constitute  interstate  commerce, 
though  the  property  come  from  or  be  des- 
tined to  another  state.  Diamond  Match 
Co.  V.  Ontonagon,  188  U.  S.  82,  96,  47  L. 
Ed.   394. 

29.  Brown  v.  Houston,  114  U.  S.  622, 
634,    29    h.    Ed.    257. 

"The  principle  of  Woodrufif  v.  Parham, 
8  Wall.  123,  19  L.  Ed.  382,  was  subse- 
quently applied  in  Brown  v.  Houston,  114 
U.  S.  622,  29  L.  Ed.  257,  in  which  it  was 
held  that  coal  mined  in  Pennsylvania  and 
sent  by  water  to  New  Orleans  to  be  sold 
in  open  market  there  on  account  of  the 
owners  in  Pennsylvania,  became  inter- 
mingled, on  arrival  there,  with  the  general 
property  of  the  state  of  Louisiana,  and  was 
subject  to  taxation  under  the  laws  of  that 
state,  although  it  might  be,  after  arrival, 
sold  from  the  vessel  upon  which  the  trans- 
portation was  made,  and  without  being 
landed,  and  for  the  purpose  of  being 
taken  out  of  the  country  on  a  vessel  bound 
to  a  foreign  port."  Austin  v.  Tennessee, 
179  U.   S.  343,  352,  45   L-   Ed._  224. 

The  assessment  of  the  tax  in  question  did 
not  amount  to  any  interference  with,  or 
restriction  upon  the  free  introduction  of 
the  coal  from  the  state  of  Pennsylvania 
into   the   state   of   Louisiana,   and   the   free 
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(bbb)  Intoxicating  Liquors — Wilson  Act. — The  right  to  sell  merchandise  in 
original  packages  without  state  interference  has  been  changed,  so  far  as  intox- 
icating liquors  are  concerned,  by  the  Wilson  act.^*^ 

(bb)  Property  Commingled  zmth  General  Mass  of  Property — aaa.  In  Gen- 
eral.— It  cannot  be  seriously  contended,  at  least  on  the  absence  of  any  congres- 
sional legislation  to  the  contrary,  that  all  goods  which  are  the  product  of  other 
states  are  to  be  free  from  taxation  in  the  state  to  which  they  may  be  carried  for 
use  or  sale.^^  After  the  arrival  of  imports  within  the  state — that  being  their 
place  of  destination  for  use  or  trade — if,  after  this,  they  are  subjected  to  a  gen- 


disposal  of  the  same  in  commerce  in  the 
latter  state;  in  other  words,  the  tax  did 
not  amount  to  a  regulation  of,  or  restric- 
tion upon,  commerce  among  the  states, 
but  was  only  an  exercise  of  local  admin- 
istration under  the  general  taxing  power, 
which,  though  it  may  incidentally  affect 
the  subject  of  commerce,  is  entirely  within 
the  power  of  the  state  until  congress 
shall  see  fit  to  interfere  and  make  express 
regulations  on  the  subject.  It  was  not  a 
tax  imposed  upon  the  coal  as  a  foreign 
product,  or  as  the  product  of  another 
state  than  Louisiana,  nor  a  tax  imposed 
by  reason  of  the  coal  being  imported  or 
brought  into  Louisiana,  nor  a  tax  imposed 
whilst  it  was  in  a  state  of  transit  through 
that  state  to  some  other  place  of  desti- 
nation. It  was  imposed  after  the  coal  had 
arrived  at  its  destination  and  was  put  up 
for  sale.  The  coal  had  come  to  its  place 
of  rest,  for  final  disposal  or  use,  and  was 
a  commodity  in  the  market  of  New  Or- 
leans. It  might  continue  in  that  condition 
for  a  year  or  two  years,  or  only  for  a  day. 
It  had  become  a  part  of  the  general  mass 
of  property  in  the  state,  and  as  such  it 
was  taxed  for  the  current  year  (1880),  as 
all  other  property  in  the  city  of  New  Or- 
leans was  taxed.  Under  the  law,  it  could 
not  be  taxed  again  until  the  following 
year.  It  was  subjected  to  no  discrimina- 
tion in  favor  of  goods  which  were  the 
product  of  Louisiana,  or  goods  which  were 
the  property  of  citizens  of  Louisiana.  It 
was  treated  in  exactly  the  same  manner 
as  such  goods  were  treated.  Brown  v. 
Houston,  114  U.  S.  622,  632,  29  L.  Ed.  257. 
"It  cannot  be  seriously  contended,  at 
least  in  the  absence  of  any  congressional 
legislation  to  the  contrary,  that  all  goods 
which  are  the  product  of  other  states  are 
to  be  free  from  taxation  in  the  state  to 
which  they  may  be  carried  for  use  or  sale. 
Take  the  city  of  New  York,  for  example, 
when  the  assessor  of  taxes  goes  his  round, 
must  he  omit  from  his  list  of  taxables  all 
goods  which  have  come  into  the  citj-  from 
the  factories  of  New  England  and  New 
Jersey,  or  from  the  pastures  and  grain 
fields  of  the  West?  If  he  must,  what  will 
be  left  for  taxation?  And  how  is  he  to 
distinguish  between  those  goods  which 
are  taxable  and  those  which  are  not? 
With  the  exception  of  goods  imported 
from  foreign  countries,  still  in  the  original 
packages,  and  goods  in  transit  to  some 
other  place,  why  may  he  not  assess  all 
property  alike   that  may  be   found  in  the 


city,  being  for  the  purpose  of  remaining 
there  until  used  or  sold,  and  constitutmg 
part  of  the  great  mass  of  commercial 
capital — provided,  always,  that  the  assess- 
ment be  a  general  one,  and  made  without 
discrimination  between  goods  the  product 
of  New  York  and  goods  the  product  of 
other  states?  Of  course,  the  assessment 
should  be  a  general  one,  and  not  discrim- 
inative between  goods  of  different  states. 
The  taxing  of  goods  coming  from  other 
states  as  such,  or  by  reason  of  their  so 
coming,  would  be  a  discriminating  tax 
against  them  as  imports,  and  would  be  a 
regulation  of  interstate  commerce,  incon- 
sistent with  the  perfect  freedom  of  trade 
which  congress  has  seen  fit  should  remain 
undisturbed.  But,  if,  after  arrival  within  the 
state — that  being  their  place  of  destination 
for  use  of  trade — if,  after  this,  they  are 
subjected  to  a  general  tax  laid  alike  on 
all  property  within  the  city,  we  fail  to 
see  how  such  a  taxing  can  be.  deemed  a 
regulation  of  commerce  which  would  have 
the  objectionable  effect  referred  to." 
Brown  v.  Houston,  114  U.  S.  622,  633,  29 
L.  Ed.  257;  Austin  v.  Tennessee,  179  U. 
S.  343,  352,  45  L-  Ed.  224. 

"When  congress  shall  see  fit  to  make 
a  regulation  on  the  subject  of  property 
transported  from  one  state  to  another, 
which  may  have  the  effect  to  give  it  a 
temporary  exemption  from  taxation  in  the 
state  to  which  it  is  transported,  it  will 
be  time  enough  to  consider  any  conflict 
that  may  arise  between  such  regulation 
and  the  general  taxing  laws  of  the  state. 
In  the  present  case  we  see  no  such  con- 
flict, either  in  the  law  itself  or  in  the 
proceedings  which  have  been  had  under 
it  and  sustained  by  the  state  tribunals, 
nor  an3'  conflict  with  the  general  rule  that 
a  state  cannot  pass  a  law  which  shall  in- 
terfere with  the  unrestricted  freedom  of 
commerce  between  the  states."  Brown  v. 
Houston,  114  U.  S.  622,  634,  29  L.  Ed. 
257. 

30.  Intoxicating  liquors — Wilson  act. — 
Vance  v.  Vandercook  Co.,  No.  1,  170  U. 
S.  438,  445,  42  L.  Ed.  1100.  See  ante, 
"Intoxicating  Liquors,"  II,  A,  2,  d,  (17); 
post,  "Discrimination,"  III,  B,  2,  j,  (2), 
(b),  bb,  (bb),  bbb;  "Exercise  of  Police 
Power — Intoxicating  Liquors,"  III,  B,  2, 
j,   (2).   (b),  bb,  (cc). 

31.  Property  commingled  with  general 
mass  of  property. — Brown  v.  Houston,  114 
U.  S.  622,  29  L.  Ed.  257;  Austin  v.  Ten- 
nessee, 179  U.  S.   343,  352,  45  L-  Ed.  224. 
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eral  tax  laid  alike  on  all  property  within  the  city,  such  a  taxing  cannot  be 
deemed  a  regulation  of  commerce  which  would  have  the  objectionable  effect  re- 
ferred to.^2  Merchandise  shipped  from  one  state  into  another  may  be  taxed  be- 
fore sale  in  the  original  packages,  when  the  merchandise  has  become  at  rest 
within  the  state  and  therefore  enjoys  the  protection  of  its  laws.^-^  And  it  may 
be  added  that  the  correct  rule  is  for  the  assessor  or  tax  collector  to  assess  all 
property  found  within  his  jurisdiction,  being  there  for  the  purpose  of  remaining 
till  used  or  sold,  and  constituting  part  of  the  great  mass  of  the  general  property 


32.  Brown  v.  Houston,  114  U.  S.  622,  633, 
29  L.  Ed.  257;  Guy  v.  Baltimore,  100  U. 
S.  434,  25  L.  Ed.  743;  Eniert  v.  Missouri, 
156  U.  S.  296,  39  L-  Ed.  430;  Austin  v. 
Tennessee,  179  U.  S.  343,  354,  45  L.  Ed. 
224;  May  v.  New  Orleans,  178  U.  S.  496, 
502,  44  L.  Ed.  1165;  Pittsburgh,  etc.,  Coal 
Co.  V.  Bates,  156  U.  S.  577,  589,  39  L.  Ed. 
538;  Woodruff  v.  Parham,  8  Wall.  123,  140, 
19  L.  Ed.  382;  Coe  v.  Errol,  116  U.  S.  517, 
527,  29  L-  Ed.  715. 

"As  soon  as  the  goods  are  in  the  state 
and  become  part  of  its  general  mass  of 
property,  they  will  become  liable  to  be 
I  axed  in  the  same  manner  as  other  prop- 
erty of  similar  character,  as  was  distinctly 
held  by  this  court  in  the  case  of  Brown  v. 
Houston,  114  U.  S.  622,  29  L.  Ed.  257. 
When  goods  are  sent  from  one  state  to 
another  for  sale,  or  in  consequence  of  a 
sale,  they  become  part  of  its  general  prop- 
erty, and  amenable  to  its  laws;  provided 
that  no  discrimination  be  made  against 
them  as  goods  from  another  state,  and 
that  they  be  not  taxed  by  reason  of  being 
brought  from  another  state,  but  only  taxed 
in  the  usual  way  as  other  goods  are. 
*  *  *  Machine  Co.  v.  Gage,  100  U.  S. 
6J6,  25  L.  Ed.  754."  Emert  v.  Missouri. 
156  U.  S.  296,  39  L-  Ed.  430.  citing  and 
quoting  from  Robbins  v.  Shelby  County 
Taxing  District,  120  U.  S.  489,  30  L.  Ed. 
694. 

In  Brown  v.  Houston,  114  U.  S.  622,  29 
L.  Ed.  257,  it  was  held  that  coal  mined  in 
Pennsylvania  and  sent  by  water  to  New 
Orleans  to  be  sold  in  the  open  market 
there  on  account  of  the  owners  in  Pennsyl- 
vania, and  lying  at  New  Orleans  in  flat- 
boats  for  sale,  became  intermingled,  on 
its  arrival  there,  with  the  general  property 
of  the  state,  and  was  subject  to  taxation 
under  the  general  laws  of  Louisiana,  al- 
though it  might  have  been,  after  arrival, 
sold  from  the  vessel  on  which  the  trans- 
portation was  made,  without  being  landed, 
and  for  the  purpose  of  being  taken  out  of 
the  country  by  a  vessel  bound  to  a  foreign 
port.  Kelley  v.  Rhoads,  188  U.  S.  1,  5, 
47  L.  Ed.  359.  See,  also,  Coe  v.  Errol,  116 
U.  S.  517,  29  L.  Ed.  715;  Pittsburg,  etc., 
Coal  Co.  V.  Bates,  156  U.  S.  577,  39  L. 
Ed.  538;  Diamond  Match  Co.  v.  Ontona- 
gon,  188   U.    S.   82,  47   L.   Ed.   394. 

The  assessment  of  such  a  tax  did  not 
amount  to  anj'-  interference  with,  or  re- 
striction upon  the  free  introduction,  and 
the  free  disposal  of  the  product  in  com- 
merce in  the  latter  state;  the  tax  did  not 
amount  to  a   regulation   of,  or  restriction 


upon,  commerce  among  the  states;  but 
was  only  an  exercise  of  local  administra- 
tion under  the  general  taxing  power, 
which,  though  it  may  incidentally  affect 
the  subjects  of  commerce,  is  entirely 
within  the  power  of  the  state  until  con- 
gress shall  see  fit  to  interfere  and  make 
express  regulations  on  the  subject.  Brown 
V.  Houston,  114  U.  S.  622,  29  L.  Ed.  257. 

Coal  shipped  by  the  owner  in  Pennsyl- 
vania in  their  own  barges  and  consigned 
to  their  agent  in  New  Orleans  for  pur- 
poses of  sale,  was  temporarily  moored  in 
the  Mississippi  River  in  the  parish  of 
East  Baton  Rouge,  nine  miles  from  Baton 
Rouge  to  be  thence  navigated,  when  the 
agent  had  made  the  necessary  arrange- 
ments to  receive  and  dispose  of  the  car- 
goes of  the  vessels  at  New  Orleans  or 
elsewhere,  was  taxed  by  the  authorities 
of  the  parish  of  East  Baton  Rouge,  as 
"stock  in  trade."  Held,  that  the  tax  was 
not  in  violation  of  the  commerce  clause 
of  the  constitution  of  the  United  States 
giving  congress  power  to  regulate  com- 
merce with  foreign  nations  and  among  the 
several  states.  The  court  confirming  and 
applying  the  case  of  Brown  v.  Houston, 
114  U.  S.  622,  29  L.  Ed.  257,  said:  "The 
decision  of  the  court  of  Brown  v.  Houston, 
thus  rendered,  seems  to  be  conclusive  of 
the  case  now  before  the  court.  The  prop- 
erty in  this  case,  as  in  that,  still  belongs  to 
the  original  owners  in  Pennsylvania,  but 
is  brought  on  the  navigable  waters  of  the 
United  States  in  boats  and  barges  to  Lou- 
isiana for  purposes  of  sale,  and  is  subject 
to  taxation  and  sale  as  any  other  power 
of  the  citizens  of  the  United  States  is 
subject  when  it  becomes  incorporated  into 
the  bulk  of  the  property  of  the  countr}', 
unless  there  be  some  special  exemption 
set  forth  why  it  should  not  be  thus  taxed 
and  sold,  of  which  there  is  none  here." 
Pittsburg,  etc.,  Coal  Co.  v.  Bates,  156  U. 
S.  577,  39  L.  Ed.  538. 

33.  American  Express  Co.  v.  Iowa,  196 
U.  S.  133,  146,  49  L.  Ed.  417;  American 
Steel,  etc.,  Co.  v.  Speed,  192  U.  S.  500, 
48  L.  Ed.  538. 

Where  goods  are  shipped  by  a  manu- 
facturing corporation  of  New  Jersey  to  a 
city  in  Tennessee  as  a  distributing  point, 
and  there  put  in  charge  of  a  local  trans- 
fer company,  which  stores  the  goods  and 
distributes  them  to  customers,  in  the  origi- 
nal packages,  according  to  the  express  or 
general  directions  of  the  New  Jersey  cor- 
poration— held,  that  the  status  of  the 
goods  as  subjects  of  interstate   commerce 
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of  the  country,  provided  always  that   the  assessment  does  not  discriminate  be- 
tween the  products  of  different  states.^'* 

bbb.  Discrimination — (aaa)  In  General. — The  provisions  of  the  constitution 
prevent  one  state  from  discriminating  injuriously  against  the  products  of  other 
states,  or  the  rights  of  their  citizens,  in  the  imposition  of  taxes,^^  and  it  is  said 
that  if  a  tax  assessed  by  a  state  injuriously  discriminating  against  the  products 
of  a  state  of  the  Union  is  forbidden  by  the  constitution,  a  similar  tax  against 
goods  imported  from  a  foreign  state  is  equally  forbidden.^^  A  discriminating 
tax  imposed  by  a  state  operating  to  the  disadvantage  of  the  products  of  other 
slates  when  introduced  into  the  first-mentioned  state,  is,  in  effect,  a  regulation 
in  restraint  of  commerce  among  the  states,  and  as  such  is  a  usurpation  of  the 
power  conferred  by  the  constitution  upon  the  congress  of  the  United  States."'' 


is  changed  by  thus  mingling  them  with 
the  property  of  the  state;  that  the  goods 
are  put  at  rest  in  the  state  of  Tennessee 
and  made  a  constitutent  of  the  mass  of 
property  in  that  state  and  therefore  a 
merchants'  tax  may  be  imposed  in  Ten- 
nessee upon  the  nonresident  corporation 
without  violating  the  commerce  clause  of 
the  federal  constitution.  American  Steel, 
etc.,  Co.  V.  Speed,  192  U.  S.  500,  48  L.  Ed. 
538. 

34.  Pittsburgh,  etc.,  Coal  Co.  v.  Bates, 
156  U.  S.  577,  39  L-  Ed.  538;  Brown  v. 
Houston,  114  U.  S.  622,  29  L.  Ed.  257; 
Austin  V.  Tennessee,  179  U.  S.  343,  352, 
45   L.   Ed.   224. 

35.  Discrimination — In  general. — Low  v. 
Austin,  13  Wall.  29,  34,  20  L-  Ed.  517; 
Woodruff  V.  Parham,  8  Wall.  123,  19  L. 
Ed.  382;  Hinson  v.  Lott,  8  Wall.  148,  19 
L.  Ed.  389. 

It  is  settled  that  no  state  can,  consis- 
tently with  the  federal  constitution,  im- 
pose upon  the  products  of  other  states, 
)3rought  therein  for  sale  or  use,  or  upon 
citizens  because  engaged  in  the  sale 
therein,  or  the  transportation  thereto,  of 
the  products  of  other  states,  more  onerous 
public  burdens  or  taxes  than  it  imposes 
upon  the  like  products  of  its  own  terri- 
tory. Guy  V.  Baltimore,  100  U.  S.  434, 
439,  25  L-  Ed.  743.  See  ante,  "Discrimina- 
tion," II,  A,  2,  d,  (3). 

36.  Cook  V.  Pennsylvania,  97  U.  S.  566, 
573,  24  L.  Ed.  1015. 

37.  Walling  v.  Michigan,  116  U.  S.  446, 
455,  29  L-  Ed.  691;  Cook  v.  Pennsylvania, 
97  U.  S.  566,  24  L-  Ed.  1015;  Pickard  v. 
Pullman  Southern  Car  Co.,  117  U.  S.  34, 
49,  29  L.   Ed.  785. 

Any  license  tax  which  discriminates  be- 
tween the  products  or  manufactures  of 
different  states,  or  gives  a  citizen  or  resi- 
dent of  the  state  a  right  to  carry  on  com- 
merce on  more  favorable  terms  than  are 
accorded  to  citizens  of  other  states,  can- 
not be  sustained.  Welton  v.  Missouri,  91 
U.  S.  275,  23  L.  Ed.  347;  Walling  v.  Michi- 
gan, 116  U.  S.  446,  29  L.  Ed.  691;  Ward 
V.   Maryland.  12  Wall.   418,  20  L.   Ed.   449. 

A  state  cannot  exercise  a  power  to  tax 
the  products  of  other  states  introduced 
into  it,  so  as  to  discriminate  against  the 
products  of  the  other  states,  and  in  favor 
of  its  own  products,  though  congress  may 


have  failed  to  act  on  the  subject  in  any 
manner  whatever.  Such  legislation  is  na- 
tional in  its  character  and  belongs  ex- 
clusively to  the  federal  government.  Hin 
son  V.  Lott,  8  Wall.  148,  19  L.  Ed.  389, 
citing  Cooley  v.  Board  of  Wardens,  vz 
How.    299,    13    L.    Ed.    996. 

In  Woodruff  v.  Parham,  8  Wall.  123. 
19  L-  Ed.  382,  and  Hinson  v.  Lott,  8  Wall. 
148,  19  L-  Ed.  389,  it  was  held  that  a  tax 
laid  by  a  law  of  the  state  in  such  a  man 
ner  as  to  discriminate  unfavorably  against 
goods  which  were  the  product  or  manu- 
facture of  another  state,  was  a  regula- 
tion of  commerce  between  the  states,  for- 
bidden by  the  constitution  of  the  United 
States.  The  doctrine  is  reasserted  in  the 
case  of  Welton  v.  Missouri,  91  U.  S.  275, 
23  L  Ed.  347.  Cook  v.  Pennsylvania,  97 
U.   S.  566,  24  L.   Ed.   1015. 

A  statute  of  Maryland  required  all 
traders  resident  within  the  state  to  take 
out  licenses  and  to  pay  therefor  certain 
sums  regulated  by  a  sliding  scale  of  from 
$12  to  $150,  according  as  their  stock  in 
trade  might  vary  from  $1,000  to  more 
than  $40,000.  The  statute  also  made  it 
a  penal  offense  in  any  person  not  being 
a  permanent  resident  in  the  state  to  sell, 
offer  for  sale,  or  expose  for  sale,  within 
certain  limits  in  the  state,  any  goods, 
wares,  or  merchandise  whatever,  other 
than  agricultural  products  and  articles 
manufactured  in  Maryland,  within  the  said 
limits,  either  by  card,  sample,  or  other 
specimen,  or  by  written  or  printed  trade 
list  or  catalogue,  whether  such  person  be 
the  maker  or  manufacturer  thereof  or  not, 
without  first  obtaining  a  license  so  to  do, 
for  which  license  (to  be  renewed  annually) 
a  sum  of  $300  was  to  be  paid.  _  Held,  that 
the  statute  imposed  a  discriminating  tax 
upon  nonresident  traders  trading  in  the 
limits  mentioned,  and  that  it  was  repug- 
nant to  the  federal  constitution  and  void. 
Ward  V.  Maryland,  12  Wall.  418,  20  L. 
Ed.   449. 

The  general  power  of  the  state  to  im- 
pose taxes  in  the  way  of  licenses  upon  all 
pursuits  and  occupations  within  its  limits 
is  admitted,  but,  like  all  other  powers, 
must  be  exercised  in  subordination  to  the 
requirements  of  the  federal  constitution. 
Where  the  business  or  occupation  con- 
sists in  the  sale  of  goods,  the  license  tax 
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'The  taxing  of  goods  coming  from  other  states,  as  such,  or  by  reason  of  their 
•so  coming,  would  be  a  discriminating  tax  against  them  as  imports,  and  would 
5)e  a  regulation  of  interstate  commerce,  inconsistent  with  that  perfect  freedom 
of  trade  which  congress  has  seen  fit  should  remain  undisturbed.^^  A  tax  cannot 
be  exacted  for  the  sale  of  beer  and  wines  when  of  foreign  manufacture,  if  not 
exacted  from  the  sale  when  of  home  manufacture.^'^  But  a  state  statute  which 
institutes  no  legislation  which  discriminates  against  the  products  of  sister  states, 
but  merely  subjects  them  to  the  same  rate  of  taxation  which  similar  articles 
pay  that  are  manufactured  within  the  state,  is  not  an  attempt  to  regulate  com- 
merce, but  an  appropriate  and  legitimate  exercise  of  the  taxing  power  of  the 
states,  and  does  not  come  within  that  class  of  legislation  belonging  exclusively 
to  congress,  in  case  of  discrimination  made  by  the  state.'*" 

(bbb)     fax  on  Seller  of  Imports — aaaa.    In  General. — It  is  held  that  a  tax 
upon  the  seller  of  goods  is  a  tax  upon  the  goods  themselves.* ^     A  state  law,  re- 


required  for  its  pursuit  is  in  effect  a  tax 
upon  the  goods  themselves.  If  such  a  tax 
be  within  the  power  of  the  state  to  levy, 
it  matters  not  whether  it  be  raised  di- 
rectly from  the  goods,  or  indirectly  from 
them  through  the  license  to  the  dealer; 
but,  if  such  tax  conflict  with  any  power 
vested  in  congress  by  the  constitution  of 
the  United  States,  it  will  not  be  any  the 
less  invalid  because  enforced  through  the 
form  of  a  personal  license.  Welton  v. 
Missouri,  91  U.  S.  375,  278,  23  L.   Ed.   347. 

Webber  v.  Virginia  (1880),  103  U.  S. 
344,  347,  26  L-  Ed.  565,  affirmed  the  doc- 
trine that  "the  right  conferred  by  the 
patent  laws  of  the  United  States  to  in- 
ventors to  sell  their  inventions  and  dis- 
coveries does  not  take  the  tangible  prop- 
erty, in  which  the  invention  or  discovery 
may  be  exhibited  or  carried  into  effect, 
from  the  operation  of  the  tax  and  license 
laws  of  the  state."  And  the  reason  why  a 
tax  imposed  by  a  statute  of  Virginia  upon 
persons  selling,  without  license,  patented 
articles  not  owned  by  them,  was  held  to 
be  invalid,  as  applied  to  sales  of  sewing 
machines  manufactured  in  another  state, 
was  that  the  statute  made  "a  clear  dis- 
crimination in  favor  of  home  manufac- 
turers and  against  the  manufacturers  of 
other  states."  See  Emert  v.  Missouri,  156 
U.  S.  296,  39  L.  Ed.  430.  See  ante,  "Dis- 
crimination," II,  A,  2,  d,   (3). 

38.  Brown  v.  Houston,  114  U.  -S.  622, 
633,  29  L.  Ed.  257;  Bowman  v.  Chicago, 
etc.,  R.  Co.,  125  U.  S.  465,  495,  31  L.  Ed. 
•JOO;  Welton  v.  Missouri,  91  U.  S.  275,  23 
L.  Ed.  347;  Ward  v.  Maryland,  12  Wall. 
418,    430,    20    L.    Ed.    449. 

A  license  tax  required  for  the  sale  of 
goods  is  in  effect  a  tax  upon  the  goods 
themselves.  A  statute  of  Missouri  which 
requires  the  payment  of  a  license  tax  from 
persons  who  deal  in  the  sale  of  goods, 
wares,  and  merchandise  which  are  not  the 
growth,  produce,  or  manufacture  of  the 
state,  by  going  from  place  to  place  to  sell 
the  same  in  the  state,  and  requires  no  such 
license  tax  from  persons  selling  in  a  sim- 
ilar way  goods  which  are  the  growth, 
Xiroduce,  or  manufacture  of  the  =tate,  is  in 
■conflict    with    the    power    vested    in    con- 


gress to  regulate  commerce  with  foreign 
nations  and  among  the  several  states. 
Welton  V.  Missouri,  91  U.  S.  275,  23  L,. 
Ed.   347. 

39.  The  act  of  the  Texas  legislature  of 
June  3,  1873,  imposing  an  annual  tax  on  oc- 
cupations for  selling  spirituous,  vinous, 
malt  and  other  intoxicating  liquors,  with 
a  proviso  that  the  act  should  not  be  so 
construed  as  to  include  any  wine  or  beer 
manufactured  in  the  state,  is  in  conflict 
with  the  commercial  clause  of  the  consti- 
tution _  of  the  United  States,  and  is  in- 
operative, so  far  as  it  makes  a  discrimir 
nation  against  wine  and  beer  imported 
from  other  states,  when  sold  separately 
from  other  liquors.  Tierman  v.  Rinker, 
102  U.  S.   123,  26  L.   Ed.   103. 

40.  Ward  v.  Maryland,  12  Wall.  163,  20 
L.  Ed.  260;  Welton  v.  Missouri,  91  U.  S. 
275,  23  L.  Ed.  347;  Machine  Co.  v.  Gage, 
100  U.  S.  676,  679,  25  L.  Ed.  754;  Woodruff 
V.  Parham,  8  Wall.  123,  19  L.  Ed.  382; 
Hinson  v.  Lott,  8  Wall.  148,  19  L.  Ed.  389; 
Ward  V.  Maryland,  12  Wall.  418,  430,  20 
L.  Ed.  449. 

The  statute  of  Alabama  imposing  the 
same  tax  on  liquors  brought  into  the  state 
as  on  those  manufactured  within  it,  but 
prescribing  a  different  mode  for  the  col- 
lection of  such  tax,  held  not  to  be  a  reg- 
ulation of  commerce.  Hinson  v.  Lott,  8 
Wall.  148,  19  L.  Ed.  389. 

Where  a  state  imposes  the  same  rate 
of  taxation  upon  like  articles,  whether 
brought  from  another  state  or  the  products 
of  the  state  imposing  the  tax,  the  tax  may 
be  enforced.  Hinson  v.  Lott,  8  Wall.  148, 
19  L.  Ed.  389;  Machine  Co.  v.  Gage,  100 
U.  S.  676.  677.  25  L.  Ed.  754.  See  ante, 
"Intoxicating  Liquors,"  11,  A,  2,  d,  (17). 

41.  Tax  on  seller  of  imports — In  general. 
— Kehrer  v.  Stewart,  197  U.  S.  60,  65,  49 
L.  Ed.  663;  Brown  v.  Maryland,  12  Wheat. 
419,  6  L.  Ed.  678:  Welton  v.  Missouri,  91 
U.  S.  275,  23  L.  Ed.  347;  Tiernan  v.  Rin- 
ker, 102  U.  S.  123,  26  L.  Ed.  103;  Machine 
Co.  V.  Gage,  100  U.  S.  676,  25  L.  Ed.  754; 
Brennan  v.  Titusville,  153  U.  S.  289,  302, 
38  L-  Ed.  719;  Cook  v.  Pennsylvania,  97 
U.  S.  566,  573,  24  L.  Ed.  1015. 

In    Welton    v.    Missouri,    91    U.    S.    275, 
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quiring  an  importer  to  pay  for  and  take  out  a  license  before  he  should  be  per- 
mitted to  sell  a  bale  of  imported  goods,  is  void.'*^ 

bbbb.  Peddlers,  etc. — A  state  cannot  impose  a  higher  tax  upon  peddlers,  etc.^ 
from  another  state  than  is  imposed  upon  her  own  citizens  under  like  circum- 
stances. Any  discrimination  in  favor  of  the  latter  is  fatal  to  the  statute.'*^  A 
law  which  requires  a  license  to  be  taken  out  by  peddlers  who  sell  articles  not 
produced  in  the  state,  and  requires  no  such  license  with  respect  to  those  who  sell 
in  the  same  way  articles  which  are  produced  in  the  state,  is  in  conflict  with  the 
power  of  congress  to  regulate  commerce  with  foreign  nations  and  among  the 
several  states.  This  power  applies  to  articles  taken  from  one  state  into  another, 
until  they  become  mingled  with  and  a  part  of  the  property  of  the  latter,  and 
therefore  protects  such  articles  from  any  burden  imposed  by  reason  of  their 
foreign  origin.^'*  But  a  law  compelling  all  peddlers,  etc.,  to  take  out  a  license, 
and  making  no  discrimination  against  persons  selling  foreign  products,  is  valid 
and  constitutional.^^ 


278,  23  h-  Ed.  347,  it  is  said:  "Where  the 
business  or  occupation  consists  in  the  sale 
of  goods,  the  license  tax  required  for  its 
pursuit  is  in  effect  a  tax  upon  the  goods 
themselves."  Brennan  v.  Titusville,  153  U. 
S.  289,  303,  38  L-  Ed.  719. 

42.  Oilman  v.  Philadelphia,  3  Wall.  713, 
730,  18  L.  Ed.  96;  Brown  v.  Maryland,  12 
Wheat.  419,  6  L-  Ed.  678. 

Agent. — Accordingly,  it  is  held  that  a 
state  statute  providing  that  an  agent  for  the 
sale  of  articles  manufactured  in  other 
states  must  first  obtain  a  license  to  sell, 
for  which  he  is  required  to  pay  a  specific 
tax  for  each  county  in  which  he  sells  or 
offers  to  sell  them,  while  the  agent  for 
the  sale  of  articles  manufactured  in  the 
state,  if  acting  for  the  manufacturer,  is  not 
required  to  obtain  a  license  or  pay  any 
license  tax,  clearly  discriminates  in  favor 
of  home  manufacturers  and  against  the 
manufacturers  of  other  states.  Webber  v. 
Virginia,   103  U.  S.  344,  26  L-  Ed.   565. 

43.  Peddlers,  etc. — Ward  v.  Maryland,  12 
Wall.  163,  20  L.  Ed.  260;  Machine  Co.  v. 
Gage,  100  U.  S.  676,  25  L.  Ed.  754;  Tier- 
nan  V.  Rinker,  102  U.  S.  123,  26  L-  Ed.  103. 
See,  also,  Emert  v.  Missouri,  156  U.  S.  296, 
315,  39    L.   Ed.  430. 

In  Ward  v.  Maryland  (1870),  12  Wall. 
418,  20  L-  Ed.  449,  a  statute  of  Maryland, 
requiring  all  traders  residing  within  the 
state  to  take  out  licenses  at  certain  rates, 
and  subjecting  to  indictment  and  penalty 
persons  not  residents  of  the  state,  who, 
without  taking  out  a  license  at  a  higher 
rate,  should  sell  or  offer  for  sale,  by  card, 
sample,  or  trade  list,  within  the  limits  of 
the  city  of  Baltimore,  any  goods,  wares  or 
merchandise  whatever,  other  than  agricul- 
tural products  and  articles  manufactured 
in  the  state,  was  held  to  be  unconstitu- 
tional, because  it  imposed  a  discriminating 
tax    upon    the    residents    of    other    states. 

In  Welton  v.  Missouri,  91  U.  S.  275,  23 
L.  Ed.  347,  a  statute  of  Missouri,  by  which 
"whoever  shall  deal  in  the  selling  of  pat- 
ent or  other  medicines,  goods,  wares  or 
merchandise,  except  books,  charts,  maps 
and  stationery,  which  are  not  the  growth, 
produce   or  manufacture   of  this   state,  by 


going  from  place  to  place  to  sell  the 
same,  is  declared  to  be  a  peddler,"  and 
which  prohibited,  under  a  penalty,  dealing 
as  a  peddler,  without  taking  out  a  license 
and  paying  a  certain  sum  therefor,  but  re- 
quired no  license  for  selling,  by  going  from 
place  to  place,  any  goods,  the  growth^ 
produce  or  manufacture  of  the  state,  was 
held,  by  reason  of  such  discrimination, 
to  be  unconstitutional  and  void  as  applied 
to  a  peddler  within  the  state  of  sewmg 
machines  manufactured  without  the  state. 
The  supreme  court  of  Tennessee  decided 
that  the  law  of  that  state  imposing  an  an- 
nual tax  upon  "all  peddlers  of  sewing 
machines  and  selling  by  sample,"  levies 
such  "tax  upon  all  peddlers  of  sewing 
machines,  without  regard  to  the  place  of 
growth  or  produce  of  material  or  of  manu- 
facture." Held,  that  the  law,  so  con- 
strued,, is  not  in  violation  of  the  consti- 
tution of  the  United  States.  Machine  Co. 
V.  Gage,  100  U.  S.  676,  677,  25   L-   Ed.  754. 

44.  Machine  Co.  v.  Gage,  100  U.  S.  676, 
678,  25  L.  Ed.  754,  citing  Welton  v.  Mis- 
souri, 91  U.  S.  275,  23  L.  Ed.  347.  See 
Minnesota  v.  Barber,  136  U.  S.  313,  324,. 
34  L.  Ed.  455;  Brennan  v.  Titusville,  153 
U.   S.   289,   303,   38  L-   Ed.   719. 

45,  The  statute  of  Missouri  (Revised. 
Statutes  of  1879,  §§  6471,  6472)  declanng 
that  whoever  shall  deal  in  the  selling  of 
any  goods,  wares  or  merchandise  (except 
books,  charts,  maps  and  stationery)  by 
going  from  place  to  place  to  sell  the  same 
shall  be  deemed  a  peddler,  and  prohibit- 
ing, under  a  penalty,  such  peddler  to  deal' 
without  taking  out  a  license,  is  no  wise  re- 
pugnant to  the  power  of  congress  to  reg- 
ulate commerce  among  the  several  states, 
but  is  a  valid  exercise  of  the  power  of  the 
states  over  persons  and  business  within 
its  borders.  The  statute  is  not  a  part  of 
the  revenue  law.  It  makes  no  discrimi- 
nation between  residents  or  products  of 
Missouri  and  those  of  other  states;  and 
manifests  no  intention  to  interfere,  in  any 
way,  with  interstate  commerce.  Its  ob- 
ject, in  requiring  peddlers  to  take  out  and 
pay  for  license,  and  to  exhibit  their  license,, 
on  demand,  to  any  peace  officer,  or  to  any 
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cccc.  Auction  Sales. — A  uniform  tax  imposed  by  a  city  ordinance,  under  au- 
thority from  the  state,  on  all  auction  sales,  is  valid.'*^  A  tax  upon  auctioneers^ 
measured  by  the  amount  of  their  sales,  was  held  to  be  invalid  as  to  sales  by 
auction  of  imported  goods  in  the  original  package,  where  the  statute  under 
which  the  tax  was  imposed  made  a  discrimination  against  imported  as  com- 
pared with  domestic  goods.'*'^ 

(cc)  Exercise  of  Police  Power — Intoxicating  Liquors. — A  state,  in  the  exer- 
cise of  its  police  power,  may  forbid  spirituous  liquor  imported  from  abroad,  or 
from  another  state,  to  be  sold  by  retail  or  to  be  sold  at  all  without  a  license ;  and 
it  may  visit  the  violation  of  the  prohibition  with  such  punishment  as  it  may  deem 
proper  ."^s 

k.  Inheritance  or  Succession  Tax. — A  state  statute  imposing  upon  every  per- 
son not  being  domiciled  in  the  state,  and  not  being  a  citizen  of  any  state  or  ter- 
ritory in  the  Union,  who  shall  be  entitled,  whether  as  heir,  legatee  or  donee,  to 
the  whole  or  any  part  of  the  succession  of  a  deceased  person,  a  state  tax  of  a 
certain  per  cent  of  the  value  thereof,"  has  no  concern  with  commerce,  and  is  not 
the  exercise  of  a  power  comprehended  in  the  terms  of  the  general  power  given 
to  congress  to  regulate  commerce  with  foreign  nations.'*^ 

1.  Tax  to  Cover  Expense  of  Superznsion — (1)  In  General. — If  a  corpora- 
tion engaged  in  interstate  commerce  carries  on  its  business  in  such  manner  as 
to  justify,  at  the  hands  of  any  municipality,  a  police  supervision  of  the  property 
and  instrumentalities  used  therein,  the  municipality  is  not  bound  to  furnish  such 
supervision  for  nothing,  and  may  in  addition  to  ordinary  property  taxation,  sub- 
ject the  corporation  to  a  charge  for  the  expense  of  the  supervision.^*^ 

(2)  Amount  of  Tax. — It  does  not  follow  from  what  has  been  said  that  a 
municipality  is  not  subject  to  any  restraint  in  the  amount  of  the  charge  which  it 
so  exacts.     True  it  is  often  said  that  a  license  tax  is  in  its  nature  arbitrary  ;  that 


citizen  householder  of  the  county,  was  to 
protect  the  citizens  of  the  state  against 
cheats  and  frauds,  or  even  thefts,  which 
are  likely  to  attend  itinerant  and  irre- 
sponsible peddling  from  place  to  place  and 
from  door  to  door.  Emert  v.  Missouri, 
156  U.  S.  296,  39   L-   Ed.  430. 

See  Schollenberger  v.  Pennsylvania,  171 
U.  S.  1,  23,  43  L.  Ed.  49,  wherein  it  is 
stated  that  the  Emert  case  does  not  over- 
rule or  afifect  the  case  of  Brown  v.  Mary- 
land, 12  Wheat.  419,  6  L.  Ed.  678,  as  to  the 
right  to  sell. 

The  decision  in  Machine  Co.  v.  Gage, 
100  U.  S.  676,  25  L.  Ed.  754,  as  to  a  peddler 
carrying  with  him  for  sale  goods  already 
in  the  state,  was  expressly  recognized,  in 
Robbins  v.  Shelby  County  Taxing  Dis- 
trict, 120  U.  S.  489,  30  L.  Ed.  694,  and 
was  distinguished  from  the  case,  then  be- 
fore the  court,  of  a  drummer  selling,  or 
soliciting  orders  for,  goods  which  were  at 
the  time  in  another  state.  And  in  the 
dissenting  opinion,  delivered  by  Chief  Jus- 
tice Waite,  in  which  two  other  justices 
concurred,  it  was  assumed,  as  incontro- 
vertible, that  another  provision  of  the 
same  statute,  requiring  a  license  fee  from 
all  peddlers  within  the  district,  could  not 
be  held  unconstitutional  in  its  application 
to  peddlers  who  come  with  their  goods 
from  another  state,  and  expected  to  go 
back  again.  Robbins  v.  Shelby  County 
'."axing  District,  120  U.  S.  489,  501,  30  E. 
E-d.  694;  Emert  v.  Missouri,  156  U.  S.  296, 
il9,  39  E.  Ed.  430. 


46.  Sales  at  auctions. — The  uniform  tax 
imposed  on  all  sales  at  auctions  whether 
they  be  made  by  citizens  of  the  state  or 
some  other  state  and  whether  the  goods 
sold  are  the  products  of  the  state  enact- 
ing the  law  or  some  other  state,  is  valid. 
Woodrufif  V.  Parham,  8  Wall.  123,  19  L. 
Ed.  382.  See,  also,  Minnesota  v.  Barber, 
136  U.  S.  313,  34  L.  Ed.  455;  Emert  v. 
Missouri,  156  U.  S.  296,  314,  39  L-  Ed.  430; 
Brown  v.  Houston,  114  U.  S.  622,  634,  39 
L.  Ed.  257;  Machine  Co.  v.  Gage,  100  U. 
S.  676,  25  L.  Ed.  754.  See  ante  "Sale  of 
Goods,"  II,  A,  2,  d,  (24).  See,  generally, 
the  title  AUCTIONS  AND  AUCTION- 
EERS, vol.  2,  p.  743. 

47.  Cook  V.  Pennsylvania,  97  U.  S.  566, 
24  L-  Ed.  1015,  referring  to  the  decisions 
in  Woodrifif  v.  Parham,  8  Wall.  123,  19  L. 
Ed.  382;  Hinson  v.  Lott,  8  Wall.  148,  1& 
L.  Ed.  389.  and  Welton  v.  Missouri,  91  U. 
S.  275,  23  L.  Ed.  347,  and  cited  in  Emert 
V.  Missouri,  156  U.  S.  296,  316,  39  L.  Ed. 
430;  Fargo  v.  Michigan,  121  U.  S.  230,  243, 
244,  30  L.   Ed.   888. 

48.  Exercise  of  police  power — Intoxi- 
cating liquors. — License  Cases,  5  How.  504, 
12  L.  Ed.  256;  Gilman  v.  Philadelphia,  3 
Wall.  713,  18  L.  Ed.  96.  See  ante,  "In- 
toxicating Liquors,"  II,  A,  2,  d,   (17). 

49.  Inheritance  or  succession  tax. — Ma- 
ger  V.  Grima,  8  How.  490,  12  L.  Ed.  1168. 

50.  Tax  to  cover  expense  of  supervision 
— In  general. — Western  Union  Tel.  Co.  v. 
New  Hope,  187  U.  S.  419,  47  L.  Ed.  240; 
Atlantic,  etc.,  Tel.  Co.  v.  Philadelphia,  190 
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it  is  not  necessarily  graduated  by  the  value  of  the  property  invested  in  the  busi-. 
ness  licensed  or  its  profitableness.  But  such  observations  are  pertinent  only  in 
case  the  license  is  resorted  to  for  the  purpose  of  revenue.  When  it  is  authorized 
only  in  support  of  police  supervision,  the  expense  of  such  supervision  determines 
the  amount  of  the  charge,  and  if  it  were  possible  to  prove  in  advance  the  exact 
cost  that  would  be  the  limit  of  the  tax.^i 

C.  Power  to  Tax  Intrastate  and  Local  Commerce. — While  the  numer- 
ous cases  show  a  zealous  care  to  preserve  the  exclusive  right  of  congress  to  reg- 
ulate interstate  traffic,  the  corresponding  right  of  the  state  to  tax  and  control  the 
internal  business  of  the  state,  although  thereby  foreign  or  interstate  commerce 
may  be  indirectly  affected,  has  been  recognized  with  equal  clearness.^^  ^  com- 
pany which  is  engaged  largely  in  interstate  transportation  is  amenable  to  state 
regulation  and  state  taxation  as  to  any  of  its  service,  which  is  wholly  performed 
within  the  state  and  not  as  a  part  of  interstate  transportation.  Wherever  a  sep- 
aration in  fact  exists  between  transportation  service  wholly  within  the  state  and 
that  between  the  states,  a  like  separation  may  be  recognized  between  the  con- 
trol of  the  state  and  that  of  the  nation.^^  It  has  never  been  held,  however,  that 
when  the  business  of  the  corporation,   which  is  wholly  within  the  state,  is  but 


U.  S.  160,  164,  47  L.  Ed.  995.  See  ante, 
"Fees  to  Defray  Expense  of  Local  Inspec- 
tion   and    Supervision,"    II,    A,    2,    d,    (25), 

(g). 

51.  Amount  of  tax. — Atlantic,  etc.,  Tel. 
€o.  V.  Philadelphia,  190  U.  S.  160,  165,  47 
L.  Ed.  995. 

It  is  authorized  to  fix  such  charge  in 
advance,  and  need  not  wait  until  the  end 
of  the  period  for  which  the  license  is 
granted.  It  may  not  act  arbitrarily  or  un- 
reasonably, but  the  risk  may  rightfully  be 
cast  upon  the  licensee,  and  the  charge  can- 
not be  avoided  because  it  subsequently 
appears  that  it  was  somewhat  in  excess 
of  the  actual  expense  of  the  supervision, 
nor  can  the  licensee  then  recover  the  dif- 
ference between  the  amount  of  the  license 
and  such  cost.  Atlantic,  etc.,  Tel.  Co.  v. 
Philadelphia,  190  U.  S.  160,  165,  47  L.  Ed. 
995.  See  ante  "Fees  to  Defray  Expense 
of  Local  Inspection  and  Supervision,"  II, 
A,   2,   d,    (25),    (g). 

52.  Power  to  tax  intrastate  and  local 
commerce. — Allen  v.  Pullman's  Palace  Car 
Co.,  191  U.  S.  171,  180,  48  L.  Ed.  134;  Pick- 
ard  V.  Pullman  Southern  Car  Co.,  117  U. 
S.  34,  29  L.  Ed.  785.  See  ante,  "Internal  or 
Intrastate  Commerce,"  II,  B. 

53.  Osborne  v.  Florida,  164  U.  S.  650,  41 
L.  Ed.  586;  Pullman  Co.  v.  Adams,  189  U. 
S.  420,  47  L.  Ed.  877;  Pennsylvania  R.  Co. 
V.  Knight,  192  U.  S.  21,  26,  48  L.  Ed.  325; 
Fargo  V.  Michigan,  121  U.  S.  230,  240,  241, 
30  L.  Ed.  888.  See  Telegraph  Co.  v.  Texas, 
105  U.  S.  460,  26  L.  Ed.  1067. 

By  §§  3317  and  3387  of  the  Mississippi 
Code  of  1892  a  tax  is  imposed  "on  each 
sleeping  and  palace-car  company  carrying 
ppssengers  from  one  point  to  another 
within  the  state,  one  hundred  dollars  and 
twenty-five  cents  per  mile  for  each  mile  of 
railroad  track  over  which  the  company 
runs  its  cars."  Held,  the  company  cannot 
complain  of  being  taxed  for  the  privilege 
of  doing  a  local  business  which  it  is  free 
to  renounce,  and  therefore  such  a  tax  did 


not  come  under  the  interstate  commerce 
clause.  Pullman  Co.  v.  Adams,  189  U.  S. 
420,  421,  422,  47  L-  Ed.  877,  following  Os- 
borne V.  Florida,  164  U.  S.  650,  41  L.  Ed. 
586,  distinguishing  Crutcher  v.  Kentucky, 
141  U.  S.  47,  35  L.  Ed.  649. 

A  statute  was  enacted  in  Tennessee  im- 
posing a  tax  on  sleeping  car  companies 
for  the  privilege  of  doing  business  in  Tenn- 
essee. Held,  a  statute  imposing  a  privilege 
tax  on  business  done  wholly  within  a 
state  by  a  corporation  engaged  in  inter- 
state business  is  valid.  Allen  v.  Pullman's 
Palace  Car  Co.,  191  U.  S.  171,  180,  48  L. 
Ed.  134. 

A  provision  was  made  in  a  statute  of 
the  state  of  Tennessee  that  "each  sleeping 
car  company  doing  business  in  that  state 
(in  lieu  of  all  other  taxes  except  ad  valo- 
rem tax)  shall  be  taxed  $3000  per  annum 
for  one  or  more  passengers  taken  up  at 
one  point  in  Tennessee  and  delivered  at 
another  point  in  the  same  state,  and  trans- 
ported wholly  within  the  state."  Held, 
this  statute  was  valid,  and  not  a  regulation 
of  commerce,  where  the  company  was  free 
to  abandon  the  local  business  if  it  chose. 
Allen  V.  Pullman's  Palace  Car  Co.,  191  U. 
S.  171,  180,  48  L.  Ed.  134,  following  Pull- 
man Co.  V.  Adams,  189  U.  S.  420,  47  L. 
Ed.   877. 

A  railroad  corporation  ran  cabs  and  car- 
riages for  hire  between  points  entirely 
within  a  state,  and  a  tax  was  imposed  on 
the  company  for  the  operation  of  such 
business.  Held,  a  company,  which  is  en- 
gaged largely  in  interstate  transportation, 
is  amenable  to  state  regulation  and  state 
taxation  as  to  any  of  its  serv.ice,  which  is 
wholly  performed  within  the  state  and 
not  as  a  part  of  interstate  transportation. 
Pennsylvania  R.  Co.  v.  Knight,  192  U.  S. 
21,  26,  27,  48  L-  Ed.  325. 

But  when  service  is  wholly  within  a 
state,  it  is  presumably  subject  to  state 
control.  The  burden  is  on  him  who  as- 
serts   that,    though    actually    within,    it    is 
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Si  mere  incident  to  its  interstate  business,  such  fact  would  furnish  any  obstacle  to 
the  valid  taxation  by  the  state  of  the  business  of  the  company  which  is  entirely 
local.  So  long  as  the  regulation  as  to  the  license  or  taxation  does  not  refer  to 
and  is  not  imposed  upon  the  business  of  the  company  which  is  interstate,  there 
is  no  interference  with  that  commerce  by  the  state  statute.^^  The  transmission 
of  freight  or  messages  between  two  places  in  the  same  state  is  not  made  inter- 
state business  by  the  deviation  of  the  railroad  or  telegraph  line  on  to  the  soil  of 
another  state. ^^ 

D.  Duties  on  Imports  and  Exports.— The  constitution  of  the  United  States 
-declares  that  no  state  shall,  without  the  consent  of  congress,  lay  any  imposts  or 
duties  on  imports  or  exports,  except  what  may  be  absolutely  necessary  for  ex- 
ecuting its  inspection  laws,  and  that  the  net  produce  of  all  duties  and  imposts, 
laid  by  any  state  on  imports  or  exports,  shall  be  for  the  use  of  the  treasury  of 
the  United  States,  and  that  all  such  laws  shall  be  subject  to  the  revision  and  con- 
trol of  congress.^® 

E.  Tonnage  Duties.— It  is  provided  in  the  constitution  of  the  United  States 
that  no  state  shall,  without  the  consent  of  congress,  lay  any  duty  of  tonnao-c^T 


legally  outside  the  state;  and  unless  the 
interstate  character  is  established,  locality- 
determines  the  question  of  jurisdiction. 
Pennsylvania  R.  Co.  v.  Knight,  192  U.  S. 
21,  27,  48  L.   Ed.  325. 

In  Pennsylvania  R.  Co.  v.  Knight,  192 
U.  S.  21,  28,  48  L-  Ed.  325,  it  is  said:  "If 
the  cab  which  carries  the  passengers  from 
the  hotel  to  the  ferry  landing  is  engaged 
in  interstate  transportation,  why  is  not 
the  porter  who  carries  the  traveler's  trunk 
from  his  room  to  the  carriage  also  so 
engaged?  If  the  cab  service  is  interstate 
transportation,  are  the  drivers  of  the  cabs 
and  the  dealers  who  supply  hay  and  grain 
for  the  horses  also  engaged  in  interstate 
commerce?" 

Separation  of  interstate  and  intrastate 
commerce. — While  interstate  commerce 
cannot  be  regulated  by  a  state  by  the  lay- 
ing of  taxes  thereon,  in  any  form,  yet 
-whenever  the  subjects  of  taxation  can  be 
separated  so  that  that  which  arises  from 
interstate  commerce  can  be  distinguished 
from  that  which  arises  from  commerce 
wholly  within  the  state,  the  distinction 
will  be  acted  upon  by  the  courts,  and  the 
state  permitted  to  collect  that  arising  upon 
■commerce  solely  within  its  own  territory. 
Ratterman  v.  Western  Union  Tel.  Co.,  127 
U.  S.  411,  424,  32  L.  Ed.  229;  Lehigh  Val- 
ley R.  Co.  V.  Pennsylvania,  145  U.  S.  192, 
200,   36   L.    Ed.   672. 

54.  Allen  v.  Pullman's  Palace  Car  Co., 
191  U.  S.  171,  180,  48  L.  Ed.  134;  Osborne 
^v.  Florida,  164  U.  S.  650,  41  L.  Ed.  586. 

In  Osborne  v.  Florida,_  164  U.  S.  650,  41 
Iv.  Ed.  586,  a  license  tax  imposed  upon  ex- 
press companies  doing  business  in  Florida 
had  been  construed  by  the  supreme  court 
of  that  state  as  applying  solely  to  business 
of  the  company  done  within  the  state,  and 
not  to  its  interstate  business.  Accepting 
this  construction  of  the  state  statute  as 
in  reality  part  of  the  statute  itself,  the 
United  States  court,  held  that  it  did  not  in 
any  way  violate  the  federal  constitution. 
The  statute  was  sustained,  notwithstanding 
the   fact   that   ninety-five   per   cent   of   the 


business  was  interstate  in  its  character, 
and  only  five  per  cent  consisted  of  carry- 
ing goods  and  freight  between  points 
within  the  state  of  Florida.  Kehrer  v. 
Stewart,  197  U.  S.  60,  68,  49   L.   Ed.  663. 

Where  a  state  imposed  a  tax  on  the 
business  of  nonresident  meat  packing 
houses  selling  meat  within  the  state,  and 
the  highest  courts  of  the  state  held  that  it 
was  not  intended  to  impose  a  tax  on  the 
interstate  business  of  the  company,  but 
only  on  that  done  entirely  within  the 
state,  it  was  held  that  the  construction  of 
the  statute  was  binding  on  the  federal 
courts,  in  the  absence  of  a  showing  that 
the  domestic  business  done  by  the  com- 
pany was  a  mere  incident  to  the  interstate 
business,  and  that  the  statute  so  construed 
was  valid.  Kehrer  v.  Stewart,  197  U.  S. 
60,  49  L.  Ed.  663;  Armour  Packing  Co.  v. 
Lacy,   200   U.   S.   226,  50    L-   Ed.   451. 

55.  Lehigh  Valley  R.  Co.  v.  Pennsyl- 
vania, 145  U.  S.  192,  204,  36  L.  Ed.  672. 
See  ante,  "Transportation  of  Freight  and 
Passengers,"   I,  A,   3,  a. 

56.  Duties  on  imports  and  exports. — 
United  States  Constitution,  Art.  1,  §  10, 
clause   2. 

For  full  treatment  of  the  subject  under 
this  constitutional  provision,  see  the  title 
TAXATION.  See,  also,  the  title  IN- 
SPECTION   LAWS,   ante,   p.    16. 

The  imposition  by  states  of  duties  on 
imports  and  exports  as  constituting  a 
regulation  of  commerce  has  been  treated 
in  preceding  portions  of  this  article.  See 
ante,  "Protection  of  Commerce  Clause,"  I, 
A,    4;    "State    Taxation,"    III. 

57.  Tonnage  duties. — United  States 
Constitution,   article,   1,   §   10,  clause   2. 

The  laying  of  duties  of  tonnage  by  the 
states  may  constitute  violations  both  of 
the  clause  of  the  constitution  expressly 
prohibiting  the  laying  of  duties  of  ton- 
nage, and  the  clause  giving  congress  the 
power  to  regulate  commerce.  For  treat- 
ment of  the  whole  subject,  see  the  title 
TONNAGE  DUTIES. 
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IV.    Interstate  Commerce  Act. 

A.  Nature,  Purpose,  Constitutionality  and  Construction — 1.  Nature 
AND  Purpose;. — The  provisions  of  the  interstate  commerce  act  look  to  the  pre- 
vention of  discrimination,  to  the  furnishing  of  equal  facilities  for  the  inter- 
change of  traffic,  to  the  rate  of  compensation  for  what  is  termed  the  long  and 
the  short  haul,  to  the  attainment  of  a  continuous  passage  from  the  point  of 
sliipment  to  the  point  of  destination,  at  a  known  and  published  schedule,  with- 
out reference  to  the  location  of  those  points  or  the  lines  over  which  it  is  neces- 
sary for  the  traffic  to  pass,  and  to  procure  uniformity  of  rates  charged  by  each 
company  to  its  patrons,  and  to  other  objects  of  a  similar  nature. -^^  The  pur- 
pose of  the  act  is  to  promote  and  facilitate  commerce  by  the  adoption  of  regula- 
tions to  make  charges  for  transportation  just  and  reasonable,  and  to  forbid  un- 
due and  unreasonable  preferences  or  discriminations.^^ 

Agreements  for  Restraint  of  Trade  or  Trusts. — The  provisions  of  the 
interstate  commerce  act  relating  to  reasonable  rates,  discriminations,  etc.,  do 
not  authorize  such  an  agreement  between  competing  railroads  relating  to  traf- 


58.  Nature  and  purpose. — United  States 
7\  Trans-AIissouri  Freight  Ass'n,  166  U. 
S.  290,  315,  41  L.  Ed.  1007;  Interstate 
Commerce  Commission  z'.  Baltimore,  etc., 
R.  Co.,  145  U.  S.  263,  276,  36  L.  Ed.  699. 
See,  also,  Pennsjdvania  R.  Co.  v.  Hughes, 
191  U.  S.  477,  487,  48  L-  Ed.  268;  Texas, 
etc..  R.  Co.  V.  Interstate  Commerce  Com- 
mission, 162  U.  S.  197,  210,  211,  40  L. 
Ed.  940,  where  it  is  said  (p.  221)  that  its 
purpose  is  not  to  reinforce  the  provisions 
of  the  tariff  laws,  but  to  facilitate  and 
proinote   commerce    (p.  233). 

Although  the  commerce  statute  may  be 
described  as  a  general  code  for  the  regu- 
lation and  government  of  railroads  upon 
the  subjects  treated  therein,  it  cannot 
be  contended  that  it  furnishes  a  complete 
and  perfect  set  of  rules  and  regulations 
which  are  to  govern  them  in  all  cases,  and 
that  any  subsequent  act  in  relation  to 
them  must,  when  passed,  in  effect  amend 
or  repeal  some  provision  of  that  statute. 
The  statute  does  not  cover  all  cases  con- 
cerning transportation  by  railroad  and  all 
contracts  relating  thereto.  It  does  not 
purport  to  cover  such  an  extensive  field. 
United  States  v.  Trans-Missouri  Freight 
Ass'n.   166  U.   S.  290,  41   L.   Ed.   1007. 

Prior  to  the  enactment  of  the  act  of 
February  4,  1887,  to  regulate  commerce, 
commonly  known  as  the  interstate  com- 
merce act,  24  Stat.  379,  ch.  104,  railway 
traffic  in  this  country  was  regulated  by 
the  principles  of  the  common  law  ap- 
plicable to  common  carriers,  which  de- 
manded little  more  than  that  they  should' 
carry  for  all  persons  who  applied,  in  the 
order  in  which  the  goods  were  delivered  at 
the  particular  station,  and  that  their 
charges  for  transportation  should  be  rea- 
sonable. It  was  even  doubted  whether  they 
were  bound  to  make  the  same  charge  to 
all  persons  for  the  same  service;  though 
the  weight  of  authority  in  this  country 
was  in  favor  of  an  equality  of  charge  to 
all  persons  for  similar  services.  In  several 
of  the  states  acts  had  been  passed  intended 
to  secure  the  public  against  unreasonable 


and  unjust  discrimination.  Interstate  Com- 
merce Commission  v.  Baltimore,  etc.,  R. 
Co.,  145  U.  S.  263,  275,  36  L.  Ed.  609.  See, 
also,  Western  Union  Tel.  Co.  v.  Call  Pub. 
Co.,  ISl  U.  S.  92,  102,  45  L.  Ed.  765. 

59.  Same. — Texas,  etc.,  R.  Co.  v.  Inter- 
state Commerce  Commission,  162  U.  S. 
197,  40  L.  Ed.  940;  Southern  Pac.  Co.  v. 
Interstate  Commerce  Commission,  200  U. 
S.   536,   552,   50   L.    Ed.   585. 

Commerce,  in  its  largest  sense,  must  be 
deemed  to  be  one  of  the  most  important 
subjects  of  legislation,  and  an  intention  to 
promote  and  facilitate  it,  and  not  to  ham- 
per or  destroy  it,  is  naturally  to  be  attri- 
buted to  congress.  The  very  terms  of  the 
statute,  that  charges  must  be  reasonable, 
that  discrimination  must  not  be  unjust, 
and  that  preference  or  advantage  to  any 
particular  person,  firm,  corporation  or  lo- 
cality must  not  be  undue  or  unreasonable, 
necessarily  imply  that  strict  uniformity  is. 
not  to  be  enforced.  Texas,  etc.,  R.  Co.  t'. 
Interstate  Commerce  Commission,  162  U. 
S.  197,  219,  40  L.  Ed.  940. 

"It  cannot  be  challenged  that  the  great 
purpose  of  the  act  to  regulate  commerce, 
whilst  seeking  to  prevent  unjust  and  un- 
reasonable rates,  was  to  secure  equality 
of  rates  as  to  all,  and  to  destroy  favoritism, 
these  last  being  accomplished  by  requiring- 
the  publication  of  tariffs,  and  by  prohibit- 
ing secret  departures  from  such  tariffs, 
and  forbidding  rebates,  preferences,  and  all 
other  forms  of  undue  discrimination." 
New  York,  etc.,  R.  Co.  v.  Interstate  Com- 
merce Commission,  200  U.  S.  361,  391,  50 
L.  Ed.  515.  See,  also.  Texas  &  Pac.  R.  Co. 
z:  Abilene  Cotton  Oil  Co.,  204  U.  S.  426, 
439,  51  L.  Ed.  553.  See  post,  "Effect  of 
Variance  from  Schedule   Rates,"  IV,  H,  3. 

Competition  not  prohibited. — The  prin- 
cipal objects  of  the  interstate  commerce 
act  were  to  secure  just  and  reasonable 
charges  for  transportation;  to  prohibit  un- 
just discriminations  in  the  rendition  of  like 
services  under  similar  circumstances  and 
conditions;  to  prevent  undue  or  unreason- 
able preferences   to  persons,  corporations 
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All 


fie  rates  for  the  transportation  of  articles- of  commerce  between  the  states,  pro- 
ducing a  restraint  of  trade  or  commerce,  nor  do  they  authorize  any  other 
agreements  which  would  be  inconsistent  with  the  provisions  of  the  Sherman  anti- 
trust act  of  July  2nd,  1890.^0 

2.  Constitutionality. — Congress  has  the  power,  and  a  corresponding  duty, 
under  the  federal  constitution,  "to  regulate  commerce  with  foreign  nations,  and 
among  the  several  states,  and  with  the  Indian  tribes."^ ^ 


or  localities;  to  inhibit  greater  compen- 
sation for  a  shorter  than  for  a  longer  dis- 
tance over  the  same  line;  and  to  abolish 
combinations  for  the  pooling  of  freights. 
It  was  not  designed,  however,  to  prevent 
A;ompetition  between  different  roads,  or 
lo  interfere  with  the  customary  arrange- 
ments made  by  railway  companies  for  re- 
duced fares  in  consideration  of  increased 
mileage,  where  such  reduction  did  not 
operate  as  an  unjust  discrimination  against 
C'ther  persons  travelling  over  the  road.  As 
was  said  by  Mr.  Justice  Blackburn  in 
Great  Western  Railway  Co.  v.  Sutton,  L. 
R.  4  H.  L.  226,  239:  "When  it  is  sought  to 
show  that  the  charge  is  extortionate  as 
being  contrary  to  the  statutable  obligation 
to  charge  equally,  it  is  immaterial  whether 
the  charge  is  reasonable  or  not;  it  is 
enough  to  show  that  the  company  carried 
for  some  person  or  class  of  persons  at  a 
lower  charge  during  the  period  through- 
out which  the  party  complaining  was 
charged  more  under  the  like  circum- 
stances." Interstate  Commerce  Commis- 
sion V.  Baltimore,  etc.,  R.  Co.,  145  U.  S. 
263,  276,  36  L.  Ed.  699.  See,  also,  Texas 
&  Pac.  R.  Co.  V.  Abilene  Cotton  Oil  Co., 
204  U.  S.  426,  437,  51  L.  Ed.  553;  Southern 
Pac.  Co.  V.  Interstate  Commerce  Co:nmis- 
sion,  200  U.  S.  536,  50  L.  Ed.  585. 

So,  too,  it  could  not  be  readily  supposed 
that  congress  intended,  when  regulating 
such  commerce,  to  interfere  with  and  in- 
terrupt, much  less  destroy,  sources  of 
trade  and  commerce  already  existing,  nor 
to  overlook  the  property  rights  of  those 
who  had  invested  money  in  the  railroads 
of  the  country,  nor  to  disregard  the  in- 
terest of  the  consumers,  to  furnish  whom 
with  merchandise  is  one  of  the  principal 
objects  of  all  systems  of  transportation. 
Texas,  etc.,  R.  Co.  v.  Interstate  Commerce 
Commission,  162  U.  S.  197,  211,  40  L.  Ed.  , 
940.  See,  also,  Louisville,  etc.,  R.  Co.  v. 
Behlmer,  175  U.  S.  648,  671,  44  L.  Ed.  309. 

Uniformity  not  sought. — The  act  was  not 
directed  to  the  securing  of  uniformity  of 
rates  to  be  charged  by  competing  com- 
panies, nor  was  there  any  provision  there- 
in as  a  maximum  or  mimimum  of  rates. 
United  States  v.  Trans-Missouri  Freight 
Ass'n,  166  U.  S.  290,  314,  41  L.  Ed.  1007; 
Texas,  etc.,  R.  Co.  v.  Interstate  Commerce 
Commission,  162  U.  S.  197,  219,  40  L.  Ed. 
940.  See,  also.  Interstate  Commerce  Com- 
mission V.  Baltimore,  etc.,  R.  Co.,  145  U. 
S.  263,  276,  36   L.   Ed.  699. 

60.  Agreements  for  restraint  of  trade  or 

trusts. — United    States    z'.    Trans-Missouri 

(Freight  Ass'n,  166  U.  S.  290,  335,  41  L.  Ed. 


1007.  See  post,  "Eflfect  on  Trust  Agree- 
ment—Anti-Trust Law,"  IV,  G,  2.  See 
the  title  MONOPOLIES  AND  COR- 
PORATE TRUSTS. 

61.  Constitutional  power. — Fargo  v. 
Michigan,  121  U  S.  230,  239,  30  L.  Ed.  888; 
New  York,  etc.,  R.  Co.  v.  Interstate  Com- 
merce Commission,  200  U.  S.  361,  399,  50 
L.   Ed.  515. 

Congress  has  freely  exercised  the  power 
to  regulate  commerce  so  far  as  relates  to 
commerce  with  foreign  nations  and  with 
the  Indian  tribes,  but  in  regard  to  com- 
merce among  the  several  states  it  has, 
until  act  of  February  4,  1887,  refrained 
from  the  passage  of  any  very  important 
regulation  upon  this  subject,  except  per- 
haps the  statutes  regulating  steamboats 
and  their  occupation  upon  the  navigable 
waters  of  the  country.  Fargo  v.  Michigan, 
121  U.  S.  230,  239,  240,  30  L.  Ed.  888.  See 
ante,  "Power  of  Congress,"'  II,  A,  1; 
"Power  of  Congress,"  II,  C,  1. 

The  prohibition  of  unjust  charges,  dis- 
criminations or  preferences,  by  carriers 
engaged  in  interstate  commerce,  in  re- 
spect to  property  or  persons  transported 
from  one  state  to  another,  is  a  proper  reg- 
itlation  of  interstate  commerce,  and  the 
object  that  congress  has  in  view  by  the  act 
in  question  may  be  legitimately  accom- 
plished by  it  under  the  power  to  regulate 
commerce  among  the  several  states.  In 
every  substantial  sense  such  prohibition  is 
a  rule  by  which  interstate  commerce 
must  be  governed,  and  is  plainly  adapted 
to  the  object  intended  to  be  accomplished. 
The  same  observation  may  be  made  in  re- 
spect to  those  provisions  empowering  the 
commission  to  inquire  into  the  manage- 
ment of  the  business  of  carriers  subject  to 
the  provisions  of  the  act,  and  to  investi- 
gate the  whole  subject  of  interstate  com- 
merce as  conducted  by  such  carriers,  and, 
in  that  way,  to  obtain  full  and  accurate 
information  of  all  matters  involved  in  the 
enforcement  of  the  act  of  congress.  It 
was  clearly  competent  for  congress,  to 
that  end,  to  invest  the  commission  with 
authority  to  require  the  attendance  and 
testimony  of  witnesses,  and  the  production 
of  books,  papers,  tarififs,  contracts,  agree- 
ments, and  documents  relating  to  any  mat- 
ter legally  committed  to  that  body  for  in- 
vestigation. Interstate  Commerce  Com- 
mission V.  Brimson,  154  U.  S.  447,  472,  38 
L.  Ed.  1047. 

As  to  concurrent  powers  of  _  state  and 
federal  government,  see  the  title  CON- 
STITUTIONAL LAW,  vol.  4,  pp.  179, 
ISO.      See,    also,    ante,    "Exclusiveness    of 


478 


INTERSTATE  AND  FOREIGN  COMMERCE. 


3.  Construction. — The  construction  of  the  act  is  not  to  be  strict  and  un- 
reasonable.^- 

Intent  Immaterial. — But  the  appHcation  of  the  statutory  prohibitions  de- 
pends upon  whether  the  effect  of  the  acts  done  is  to  violate  those  prohibitions^ 
not  upon  whether  the  carrier  intended  to  violate  the  statute.*^^ 

B.  Carriers  Subject  to  Act — 1.  In  General. — The  provisions  of  the  in- 
terstate commerce  act  apply  to  any  common  carrier  or  carriers  engaged  in  the 
transportation  of  passengers  or  property  wholly  by  railroad,  or  partly  by  rail- 
road and  partly  by  water  when  both  are  used,  under  a  common  control,  man- 
agement, or  arrangement,  for  a  continuous  carriage  or  shipment  from  one  state 
or  territory  of  the  United  States,  or  the  District  of  Columbia,  to  any  other  state 
or  territory  of  the  United  States,  or  the  District  of  Columbia,  or  from  any- 
place in  the  United  States  to  an  adjacent  foreign  country,  or  from  any  place  iiv 
the  United  States  through  a  foreign  country  to  any  other  place  in  the  United 
States,  and  also  to  the  transportation  in  like  manner  of  property  shipped  from 
any  place  in  the  United  States  to  a  foreign  country  and  carried  from  such  place 
to  a  port  of  trans-shipment,  or  shipped  from  any  foreign  country  to  any  place 
in  the  United  States  and  carried  to  such  place  from  a  port  of  entry  either  in  the 
United  States  or  an  adjacent  foreign  country, ^-i 


Power,"  II,  A,  1,  b,  (2);  "Power  of  States," 
II,  A,  2. 

62.  Construction. — The  general  purpose 
of  the  act  being  to  obtain  fair  treatment 
for  the  public  from  the  roads,  and  reason- 
able charges  for  the  transportation  of 
freight,  and  the  honest  performance  of 
duty,  with  no  improper  or  unjust  prefer- 
ence or  discrimination,  under  such  cir- 
cumstances, the  court  ought  not  to  adopt 
such  a  strict  and  unnecessary  construction 
of  the  act  as  thereby  to  prevent  an  honest 
and  otherwise  perfectly  legal  attempt  to 
maintain  joint  through  rates,  by  destroy- 
ing one  of  the  worst  abuses  known  in  the 
transportation  business,  that  is,,  rebating. 
The  effort  to  maintain  the  published 
through  joint  tariff  rates  is  entirely  com- 
mendable. Southern  Pac.  Co.  v.  Interstate 
Commerce  Commission,  200  U.  S.  536,  50 
L.  Ed.  585. 

Because  opportunities  of  the  violation  of 
the  act  may  occur  by  reason  of  a  rule  of  the 
carrier,  is  no  ground  for  holding,  as  a  mat- 
ter of  law  that  violations  must  occur,  and 
that  the  rule  itself  is  therefore  illegal. 
Souther  Pac.  Co.  v.  Interstate  Com- 
merce Commission,  200  U.  S.  536,  50  L- 
Ed.    585. 

63.  Breech  not  dependent  on  intent. — 
New  York,  etc.,  R.  Co.  v.  Interstate  Com- 
merce Commission,  200  U.  S.  361,  398,  50 
L.  Ed.  515. 

Contracts  contrary  thereto  void. — Con- 
tracts made  in  contravention  of  the  inter- 
state commerce  act  are  contrary  to  public 
policy  and  void.  New  York,  etc.,  R.  Co. 
f.  Interstate  Commerce  Commission,  200 
U.  S.  361,  50  L.  Ed.  515. 

A  carrier  engaged  in  interstate  com- 
merce becomes  subject,  as  to  such  com- 
merce, to  the  commands  of  the  statute, 
and  may  not  set  its  provisions  at  naught, 
whatever  otherwise  may  be  its  power 
when  carrying  on  commerce  not  interstate 
in  character.     In  view   of   second   section 


of  the  act  that  no  departure  from  pub- 
lished rates  shall  be  made  "directly  or  in- 
directly," it  (carrier)  cannot  take  itself  out 
of  the  statute,  by  electing  to  be  a  dealer 
and  transport  a  commodity  in  that  char- 
acter. If  a  carrier  has  a  right  to  disre- 
gard published  rates  by  resorting  to  a, 
particular  form  of  dealing  there  is  no  ob- 
ligation on  the  part  of  the  carrier.  New 
\  ork,  etc.,  R.  Co.  v.  Interstate  Commerce 
Commission,  200  U.  S.  361,  50  L-  Ed.  515. 
See  post,  "Efifect  of  Variance  from  Sched- 
ule Rates,"  IV,  H,  3. 

64.  Carrier's  sulbject  to  act. — Interstate 
Commerce  Act,  §  1.  Interstate  Commerce 
Commission  v.  Brimson,  154  U.  S.  447,  457, 
38  L.  Ed.  1047;  Interstate  Commerce  Com- 
mission V.  Baltimore,  etc.,  R.  Co.,  145  U. 
S.  263,  269,  36  L.  Ed.  699;  Texas,  etc.,  R. 
Co.  V.  Interstate  Commerce  Commission, 
162  U.  S.   197,  212,  40  L.  Ed.  940. 

Section  1  of  the  act  makes  it  clear  that 
congress  had  in  view  the  whole  field  of 
commerce  (excepting  commerce  wholly 
within  a  state)  as  well  that  between  the 
states  and  territories  as  that  going  to  or 
coming  from  foreign  countries.  It  in- 
cludes in  its  scope  the  entire  commerce 
of  the  United  States,  foreign  and  inter- 
state, and  subjects  to  its  regulations  all 
carriers  engaged  in  the  transportation  of 
passengers  or  property,  by  whatever  in- 
strumentalities of  shipment  or  carriage. 
Texas,  etc.,  R.  Co.  v.  Interstate  Commerce 
Commission,  162  U.  S.  197,  212,  40  L-  Ed. 
94a 

"The  power  of  congress  to  subject  every 
carrier  engaging  in  interstate  commerce  to 
the  regulations  which  it  hrs  adopted  is 
undoubted."  New  York,  etc.,  R.  Co.  v. 
Interstate  Commerce  Commission,  200  U.- 
S.  361,  390,  50  L.   Ed.  515. 

Necessity  for  "common  control"  of  in- 
terstate water  and  rail  route. — See  quaere 
in  Merchant's  Cotton  Press,  etc.,  Co.  v. 
Insurance  Co.,  151  U.  S.  368,  388,  38  L.  Ed. 
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2.  Transportation  Wholly  within  One  State. — The  provisions  of  the 
interstate  commerce  act  have  no  apphcation  to  the  transportation  of  passengers 
or  property,  or  to  the  receiving,  deHvering,  storing,  or  handhng  of  property, 
wholly  within  one  state  and  not  shipped  to  a  foreign  country  from  any  state  or 
territory,  or  from  a  foreign  country  to  any  state  or  territory .^^  Unless,  although 
its  entire  line  is  intrastate,  a  carrier  enters  into  the  carriage  of  foreign  freight 
under  an  arrangement  for  continuous  carriage  or  shipment  from  one  state  to 
another  .^^ 

3.  Terms  "Railroad"  and  "Transportation"  Defined. — The  term  "rail- 
road" as  used  in  the  act  includes  all  bridges  and  ferries  used  or  operated  in 
connection  with  any  railroad,  and  also  all  the  road  in  use  by  any  corporation 
operating  a  railroad,  whether  owned  or  operated  under  a  contract,  agreement, 
or  lease. 67  The  term  "transportation,"  as  used  in  the  interstate  commerce  act,, 
includes  all  instrumentalities  of  shipment  or  carriage.^^ 

C.  Just  and  Reasonable  Charges — 1.  In  General. — Section  1  of  the  in- 
terstate commerce  act  provides  that  all  charges  made  for  services  rendered 
or  to  be  rendered  in  the  transportation  of  passengers  or  property,  or  in  connec- 
tion therewith,  or  for  the  receiving,  delivering,  storing,  or  handling  of  such 
property,  shall  be  reasonable  and  just,  and  every  unjust  and  unreasonable  charge 
for  such  service  is  prohibited  and  declared  to  be  unlawful,^^  whether  it  be  be- 
cause too  high  or  too  low.'"     And  the  power  to  determine  the  reasonableness  of 


195,  whether  the  interstate  commerce  act 
applied  to  a  carrier  as  to  goods  shipped 
over  a  water  and  rail  route,  where  it  was 
claimed  that  it  did  not  apply  for  the  rea- 
son that  the  evidence  disproved  any  "com- 
mon control"  over  the  river  and  rail  route. 

65.  Transportation  wholly  within  one 
state. — Interstate  Commerce  Act,  §  1.  In- 
terstate Commerce  Commission  v.  Brim- 
son,  154  U.  S.  447,  457,  38  L.  Ed.  1047;  Cin- 
cinnati, etc.,  R.  Co.  V.  Interstate  Com- 
merce Commission,  162  U.  S.  184,  190,  40 
L.  Ed.  935.  See  ante,  "Internal  or  Intra- 
state Commerce,"  II,  B. 

66.  Arrangement  for  continuous  car- 
riage or  shipment. — Cincinnati,  etc.,  R.  Co. 
V.  Interstate  Commerce  Commission,  162 
U.  S.  184,  192,  40  L.  Ed.  935;  Interstate 
Commerce  Commission  v.  Detroit,  etc.,  R. 
Co.,   167  U.   S.   633,  642,  42   L.    Ed.   306. 

But  when  such  railroad  company  en- 
ters into  the  carriage  of  foreign  freight, 
by  agreeing  to  receive  the  goods  by  vir- 
tue of  foreign  through  bills  of  lading,  and 
to  participate  in  through  rates  and  charges, 
it  thereby  becomes  part  of  a  continuous 
line,  not  made  by  a  consolidation  with  the 
foreign  companies,  but  made  by  an  ar- 
rangement for  the  continuous  carriage  or 
shipment  from  one  state  to  another,  and 
thus  becomes  amenable  to  the  federal  act, 
in  respect  to  such  interstate  commerce. 
The  railroad  company  does  not  escape 
from  the  supervision  of  the  commission 
by  requestinsT  the  foreign  companies  not 
to  name  or  fix  any  rates  for  that  part  of 
the  transportation  which  took  place  in  the 
state  when  the  eroods  were  shipped  to 
local  points  on  its  road,  having  still  left 
its  arrangement  to  stand  with  respect  to 
other  designated  points.  Cincinnati,  etc., 
R.  Co.  V.  Interstate  Commerce  Commis- 
sion, 162  U.  S.  184,  191,  40  L.  Ed.  935,  fol- 


lowed in   Louisville,  etc.,   R.    Co.  v.   Behl- 
mer,  175  U.  S.  648,  44  L.  Ed.  309. 

But  while  a  through  bill  of  lading  is  the 
usual  method  in  use  by  connecting  com- 
panies, this  must  not  be  understood  to  im- 
ply that  a  common  control,  management 
or  arrangement  might  not  be  otherwise 
manifested.  Cincinnati,  etc.,  R.  Co.  v.  In- 
terstate Commerce  Commission,  162  U.  S. 
184,  193,  40  L.  Ed.  935. 

67.  "Railroad." — Interstate  Commerce 
Act,  §  1.  Interstate  Commerce  Commis- 
sion V.  Brimson,  154  U.  S.  447,  457,  38  L. 
Ed.   1047. 

68.  "Transportation." — Interstate  Com- 
merce Act,  §  1.  Interstate  Commerce 
Commission  v.  Brimson,  154  U.  S.  447,  457, 
38  L.  Ed.  1047;  Texas,  etc.,  R.  Co.  v.  In- 
terstate Commerce  Commission,  162  U.  S. 
197,   212,   40   L.    Ed.    940. 

69.  Just  and  reasonable  charges. — Inter- 
state Commerce  Commission  v.  Brimson,, 
154  U.  S.  447,  457.  38  L-  Ed.  1047;  Inter- 
state Commerce  Commission  v.  Baltimore, 
etc.,  R.  Co.,  145  U.  S.  263.  269.  36  L.  Ed. 
699;  Texas,  etc.,  R.  Co.  v.  Interstate  Com- 
merce Commission,  162  U.  S.  197,  212,  40 
L.  Ed.  940;  Covington,  etc.,  Co.  v.  Sand- 
ford,  164  U.  S.  578,  597,  41  L.  Ed.  560;  In- 
terstate Commerce  Commission  v.  Cincin- 
nati, etc.,  R.  Co.,  167  U.  S.  479,  511,  42  E. 
Ed.  243;  Savannah,  etc.,  R.  Co.  v.  Florida 
Fruit  Exchange,  167  U.  S.  512.  42  L-  Ed. 
257;  Interstate  Commerce  Commission  v.- 
Alabama,  etc.,  R.  Co.,  168  U.  S.  144,  165, 
42  L.  Ed.  414;  Louisville,  etc..  R.  Co.  v. 
Behlmer,  175  U.  S.  648,  674.  44  L.  Ed.  309; 
Texas  &  Pac.  R.  Co.  v.  Abilene  Cotton 
Oil  Co.,  204  U.  S.  426,  427,  437,  51  L.  Ed. 
553. 

70.  Either  too  high  or  too  low. — Inter- 
state Commerce  Commission  v.  Cincinnati. 
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interstate  joint  tariff  rates  is  conferred  by  the  interstate  commerce  actJi 

2.  Party-Rate  Tickets,  Mileage,  etc.— The  requirement  that  charges  shall 
be  just  and  reasonable  is  not  violated  by  the  issue  of  a  party-rate  ticket  at  a  re- 
duced rate  J  2 

3.  Power  to  Prescribe  Rates.— The  power  to  prescribe  rates,  or  to  fix  any 
tariff  for  the  future,  is  not  among  the  powers  granted  to  the  commission,'^^  fQj- 
this  is  a  legislative  act.'-*     But  the  carriers  have  the  right  in  the  first  instance  to 


^tc,  R.  Co.,  167  U.  S.  479,  511,  42  L.  Ed. 
243. 

71.  Joint  tariffs, — "We  are  bound  to 
recognize  the  fact  that  modern  commerce 
is  largely  carried  on  over  railways  owned 
and  operated  by  different  companies;  that 
•congress    in    passing    the    interstate    com- 

.merce  act  assumed  the  power  to  determine 
the  reasonableness  of  joint  tariffs  as  ap- 
plied to  connecting  lines  between  the  sev- 
eral states.  Cincinnati,  etc.,  R.  Co.  v.  In- 
terstate Commerce  Commission,  162  U.  S. 
184,  40  L.  Ed.  935."  Minneapolis,  etc.,  R. 
Co.  V.  Minnesota,  186  U.  S-  257,  263,  46  L. 
Ed.  1151. 

However  the  rate  is  composed. — It  is 
competent  for  the  commission  or  the 
courts  to  consider  the  through  rate, 
liowever  composed,  or  however  ap- 
portioned between  different  railroads 
so  as  to  make  a  given  charge,  the 
reasonableness  of  which  is  attacked,  a 
mere  division  of  a  through  rate.  Whether 
the  disputed  advance  is  made  over  one 
road  or  the  other,  or  in  the  rates  over  all, 
can  make  no  difference.  Illinois  Cent.  R. 
Co.  V.  Interstate  Commerce  Commission, 
206  U.  S.  441,  465,  51  L.  Ed.  1128;  Cincin- 
nati, etc.,  R.  Co.  V.  Interstate  Commerce 
Commission.   162  U.   S.  184,  40  L.   Ed.  935. 

72.  Party-rate  tickets. — Interstate  Com- 
merce Commission  v.  Baltimore,  etc.,  R. 
Co.,  145  U.  S.  263,  36  L-  Ed.  699;  Inter- 
state Commerce  Commission  v.  Alabama, 
etc.,  R.  Co.,  168  U.  S.  144.  42  L.  Ed.  414. 
See,  also,  post,  "Party-Rate  Tickets  and 
Reduced  Fares,"  IV,  D,  3;  "Party-Rate 
Tickets,"   IV,   E,  1,   c,   (2). 

73.  No  power  to  prescribe  rates. — Inter- 
■state  Commerce  Commission  t'.  Cincinnati, 
etc.,  R.  Co.,  167  U.  S.  479,  505,  42  L.  Ed. 
243,  afifirmed  and  followed  in  Savannah, 
etc.,  R.  Co.  V.  Florida  Fruit  Exchange,  167 
U.  S.  512,  42  L.  Ed.  257;  Cincinnati,  etc., 
R.  Co.  V.  Interstate  Commerce  Commis- 
sion, 162  U.  S.  184,  40  L.  Ed.  935;  Inter- 
state Commerce  Commission  v.  Alabama, 
etc.,  R.  Co.,  168  U.  S.  144,  162,  42  L.  Ed. 
414;  Illinois  Cent.  R.  Co.  v.  Interstate 
Commerce  Commission,  206  U.-  S.  441,  456, 
51   L.  Ed.  1128. 

There  is  no  provision  in  the  act  that 
expressly,  or  by  necessary  implication, 
confers  upon  the  interstate  commerce 
commission  the  power  to  itself  fix  rates. 
The  power  to  pass  upon  the  reasonable- 
ness of  existing  rates  does  not  imply  a 
right  to  prescribe  rates.  The  reasonable- 
ness of  the  rate,  in  a  given  case,  depends 
on  the  facts,  and  the  function  of  the  com- 
mission is  to  consider  these  facts  and  give 


them  their  proper  weight.  If  the  commis- 
sion, instead  of  withholding  judgment  in 
such  a  matter  until  an  issue  shall  be  made 
and  the  facts  found,  itself  fixes  a  rate, 
that  rate  is  prejudged  by  the  commission 
to  be  reasonable.  Interstate  Commerce 
Commission  v.  Cincinnati,  etc.,  R.  Co.,  167 
U.  S.  479,  493,  42  L.  Ed.  243;  Cincinnati, 
etc.,  R.  Co.  V.  Interstate  Commerce  Com- 
mission, 162  U.  S.  184,  196,  40  L.  Ed.  935; 
Illinois  Cent.  R.  Co.  v.  Interstate  Com- 
merce Commission,  206  U.  S.  441,  456,  51 
L.  Ed.  1128;  Interstate  Commerce  Com- 
mission V.  Alabama,  etc.,  R.  Co.,  168  U.  S. 
144,  162,  42  L.  Ed.  414. 

And  if  it  had  intended  to  grant  the 
power  to  establish  rates,  it  would  have 
said  so  in  unmistakable  terms.  Interstate 
Commerce  Commission  v.  Cincinnati,  etc., 
R.  Co.,  167  U.  S.  479,  508,  42  L-  Ed.  243, 
distinguishing  Cincinnati,  etc.,  R.  Co.  v. 
Interstate  Commerce  Commission,  162  U. 
S.  184,  196,  40  L.  Ed.  935,  and  also  (at  p. 
510)  Interstate  Commerce  Commission  v. 
Baltimore,  etc.,  R.  Co.,  145  U.  S.  263,  276, 
36  L.   Ed.   699. 

Mandamus. — The  interstate  commerce 
commission  has  not  the  right  to  prescribe 
rates  which  shall  control  in  the  future,  by 
their  application  to  the  court  for  a  manda- 
mus to  compel  the  companies  to  comply 
with  their  decision,  that  is,  to  abide  by 
their  legislative  determination  as  to  the 
maximum  rates  to  be  observed  in  the  fu- 
ture. Interstate  Commerce  Commission 
V.  Cincinnati,  etc.,  R.  Co.,  167  U.  S.  479, 
506.  42  L.  Ed.  243,  affirmed  and  followed 
in  Savannah,  etc.,  R.  Co.  v.  Florida  Fruit 
Exchange,  167  U.  S.  512,  42  L.  Ed.  257. 
See.  generally,  the  title  MANDAMUS. 

74.  Legislative  act. — Interstate  Com- 
merce Commission  i'.  Cincinnati,  etc.,  R. 
Co.,  167  U.  S.  479,  494,  42  L.  Ed  243,  af- 
firmed and  followed  in  Savannah,  etc.,  R. 
Co.  V.  Florida  Fruit  Exchange,  167  U.  S. 
512,  42  L.  Ed.  257;  Interstate  Commerce 
Commission  v.  Alabama,  etc.,  R.  Co.,  168 
U.  S.  144,  162.  42  L.  Ed.  414. 

It  is  one  thing  to  inquire  whether  the 
rates  which  have  been  charged  and  col- 
lected are  reasonable — that  is  a  judicial 
act;  but  an  entirely  different  thing  to  pre- 
scribe rates  which  shall  be  charged  in  the 
future — that  is  a  legislative  act,  and  be- 
yond its  powers.  Chicago,  etc.,  R.  Co.  z'. 
Minnesota,  134  U.  S.  418,  458,  33  L.  Ed. 
970;  Reagan  v.  Farmers'  Loan,  etc.,  Co., 
154  U.  S.  362,  397,  38  L.  Ed.  1014;  St. 
Louis,  etc.,  R.  Co.  v.  Gill,  156  U.  S.  649, 
G63,  39  L.  Ed.  567;  Cincinnati,  etc.,  R.  Co. 
V.    Interstate    Commerce    Commission,   163 
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•fix  their  own  rates,  subject  to  the  supervisory  power  of  the  commission  under 
the  interstate  commerce  law."^ 

4.    Determination   of   Question   of   Reasonableness*  and  Justice. — See, 
also,  post,  "Nature  of  Inquiry  and  Considerations  Involved,"  IV,  K,  2,  d. 
_  a.    Inquiry  a  Judicial  Act. — The  inquiry  by  the  interstate  commerce  commis- 
sion whether  rates  which  have  been  charged  and  collected  are  reasonable,  is  a 
judicial   act/^ 

b.  A  Question  of  Fact. — The  question  of  reasonableness  of  a  rate  is  one  of 
fact."7 

c.  Interests  to  Be  Considered. — The  interests  of  both  the  public  and  the  owner 
of  the  property  are  to  be  considered,'^ ^  and  those  of  the  carrying  company  as 
wellJ^ 

d.  Dissimilarity  of  Circumstances  and  Conditions. — The  action  of  the  car- 
riers, in  fixing  and  adjusting  the  rates,  where  a  substantial  dissimilarity  of  cir- 
cumstances and  conditions   has  been  made  to  appear,  is   subject  to  revision  by 


U.  S.  184,  196,  40  L.  Ed.  935;  Texas,  etc., 
R.  Co.  V.  Interstate  Commerce  Commis- 
sion, 163  U.  S.  197,  216,  40  L.  Ed.  940; 
Munn  V.  Illinois,  94  U.  S.  113,  144,  24  L. 
Ed.  77;  Peik  v.  Chicago,  etc.,  R.  Co.,  94 
U.  S.  164,  178,  24  L.  Ed.  97;  Express 
Cases,  117  U.  S.  1,  29,  29  L.  Ed.  791; 
Interstate  Commerce  Commission  v.  Cin- 
cinnati, etc.,  R.  Co.,  167  U.  S.  479,  499, 
43  L.  Ed.  243. 

The  power  given  is  the  power  to  exe- 
cute and  enforce,  not  to  legislate.  The 
power  given  is  partly  judicial,  partly  exe- 
cutive and  administrative,  but  not  leg- 
islative. Interstate  Commerce  Commis- 
sion V.  Cincinnati,  etc.,  R.  Co.,  167  U.  S. 
479,  42  L.  Ed.  243,  affirmed  and  followed 
in  Savannah,  etc.,  R.  Co.  v.  Florida  Fruit 
Exchange,  167  U.  S.  513,  42  L.  Ed.  257. 
See  post,  "Inquiry  a  Judicial  Act,"  IV,  C, 
4,  a. 

75.  Power  of  carrier  to  fix  rates  in  first 
instance. — Subject  to  the  two  leading  pro- 
hibitions that  their  charges  shall  not  be 
unjust  or  unreasonable,  and  that  they 
shall  not  unjustly  discriminate,  so  as  to 
give  undue  preference  or  disadvantage  to 
persons  or  traffic  similarly  circumstanced, 
the  act  to  regulate  commerce  leaves  com- 
mon carriers  as  they  were  at  the  common 
law,  free  to  make  special  contracts  look- 
ing to  the  increase  of  their  business,  to 
classify  their  traffic,  to  adjus  and  appor- 
tion their  rates  so  as  to  meet  the  necessi- 
ties of  commerce,  and  generally  to  man- 
age their  important  interests  upon  the 
same  principles  which  are  regarded  as 
sound,  and  adopted  in  other  trades  and 
pursuits.  Interstate  Commerce  Commis- 
sion V.  Cincinnati,  etc.,  R.  Co.,  167  U.  S. 
479,  493.  42  L.  Ed.  243;  Interstate  Com- 
merce Commission  v.  Baltimore,  etc.,  R. 
Co.,  145  U.  S.  263,  36  L.  Ed.  699;  Cincin- 
nati, etc..  R.  Co.  V.  Interstate  Commerce 
Commission,  162  U.  S.  184,  197,  40  L.  Ed. 
■935;  Savannah,  etc.,  R.  Co.  v.  Florida 
Fruit  Exchange,  167  U.  S.  512,  42  L.  Ed. 
■257;  Interstate  Commerce  Commission  v. 
.Alabama,  etc.,  R.  Co.,  168  U.  S.  144,  172, 
42  L.  Ed.  414;  Texas,  etc.,  R.  Co.  v.  In- 
7  IJ  S  Enc— 31 


terstate  Commerce  Commission,  162  U.  S. 
197,  233,  40  L.  Ed.  940;  Southern  Pac. 
Co.  V.  Interstate  Commerce  Commission, 
200  -U.  S.  536,  50  L.  Ed.  585.  See  post, 
"Printed  Schedules  of  Rates  to  Be  Posted 
— Notice  of  Advance  and  Reduction — ■ 
joint  Rate  Tariffs,"   IV,   H. 

Dissimilarity  of  circumstances  and  con- 
ditions.— See  post;  "Dissimilarity  of  Cir- 
cumstances and  Conditions,"  IV,   E,  1,  c. 

76.  Inquiry  a  judicial  act. — Interstate 
Commerce  Commission  v.  Cincinnati,  etc., 
R.  Co.,  167  U.  S.  479,  42  L-  Ed.  243,  af- 
firmed and  followed  in  Savannah,  etc.,  R. 
Co.  z'.  Florida  Fruit  Exchange,  167  U.  S. 
512,  42  L.  Ed.  257.  See  ante,  "Power  to 
Prescribe   Rates."   IV,   C,  3. 

77.  A  question  of  fact.— Illinois  Cent. 
R.  Co.  V.  Interstate  Commerce  Commis- 
sion, 206  U.  S.  441,  455,  51  L.  Ed.  1128; 
Texas,  etc.,  R.  Co.  v.  Interstate  Commerce 
Commission,  162  U.  S.  197,  40  L.  Ed.  940; 
Cincinnati,  etc.,  R.  Co.  v.  Interstate  Com- 
merce Commission,  163  U.  S.  184,  40  L- 
Ed.  935. 

•  The  reasonableness  of  the  rate,  in  a 
given  case,  depends  on  the  facts,  and  the 
function  of  the  commission  is  to  consider 
these  facts  and  give  them  their  proper 
weight.  Interstate  Commerce  Commission 
v.  Cincinnati,  etc..  R.  Co.,  167  U.  S.  479. 
493,  42  L.   Ed.  243. 

Weight  of  findings  and  review. — See 
post,  "Weight  and  Conclusiveness  of  Find- 
ings of  Commission,"  IV,  K,  2,  f. 

78.  Interests  to  be  considered. — It  was 
declared  by  the  federal  supreme  court  in 
Covington,  etc.,  R.  Co.  v.  Sandford,  164 
U.  S.  578,  597,  41  L.  Ed.  560,  that  in  de- 
termining the  question  of  reasonableness 
"its  duty  is  to  take  into  consideration  the 
interests  both  of  the  public  and  of  the 
owner  of  the  property."  Interstate  Com- 
merce Commission  v.  Cincinnati,  etc.,  R. 
Co.,  167   U.   S.   479,   511.   42   L.    Ed.   243. 

79.  Carrying  company. — Interstate  Com- 
merce Commission  v.  Alabama,  etc.,  R.  Co., 
168  U.  S.  144.  165,  42  L.  Ed.  414;  Texas, 
etc.,  R.  Co.  V.  Interstate  Commerce  Com- 
mission, 162  U.    S.    197,  219,  40   L.    Ed.   940. 
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the  commission  and  the  courts,  when  it  is  charged  that  such  action  has  resuhe<l 
in  rates  unjust  or  unreasonable. ^° 

e.  Permanent  Iniprovcments  and  Equipments. — In  determining  the  reason- 
ableness of  a  rate,  the  cost  of  permanent  improvements  and  equipment  ought 
not  to  be  charged  to  operating  expenses.  Expenditures  for  additions  to  con- 
struction and  equipment,  as  expenditures  for  original  construction  and  equip- 
ments, should  be  reimbursed  by  all  of  the  traffic  they  accommodate  during  the 
period  of  their  duration,  and  improvements  that  will  last  many  years  should 
not  be  charged  wholly  against  the  revenue  of  a  single  year.^i 

5.  Te;rminai,  Charges. — It  has  been  held  that  although  a  terminal  charge  by 
carriers  of  live  stock  of  two  dollars  per  car,  abstractly  considered,  would  be 
just  and  reasonable  in  view  of  the  trackage  charge  made  against  the  carriers 
by  a  stock  yards  company  to  which  it  delivered  live  stock,  yet,  because  it  was  a 
mere  addition  to  the  sum  of  the  terminal  charge  embraced  in  the  prior  through 
rate,  such  terminal  charge  in  addition  to  the  compensation  included  in  the 
through  rate  was  an  unreasonable  and  unjust  charge  therefor  in  itself,  but  be- 
cause, prior  to  the  order  of  the  commission  so  adjudging,  the  rates  on  live  stock 
from  points  embraced  in  the  territory  covered  by  this  complaint  to  all  western 
markets  including  Chicago,  had  been  reduced  by  from  ten  to  fifteen  dollars  per 
car,  considering  the  through  rate  as  so  reduced,  it  is  not  unreasonable,^^  ^nd  the 
carrier  has  the  right  to  separate  the  carriage  and  terminal  charges.^^ 

D.  Special  Rates,  Rebates,  etc.,  Prohibited — 1.  Unjust  Discrimina- 
tions IN  Rates  Generally — a.    Terms  and  Scope  of  Statute. — Section  2  of  the 


And    see    post,    "Circumstances    and    In- 
terests to  Be  Considered,"  IV,  K,  2,  d,  (2). 

80.  Interstate  Commerce  Commission  v. 
Alabama,  etc.,  R.  Co.,  168  U.  S.  144,  173, 
42    L.    Ed.    414. 

81.  Permanent  improvements  and  equip- 
ment.— Illinois  Cent.  R.  Co.  v.  Interstate 
Commerce  Commission,  206  U.  S.  441,  462, 
51  L.  Ed.  1128,  distinguishing  Union  Pac. 
R.  Co.  V.  United  States,  99  U.  S.  402,  25 
L.   Ed.  274. 

82.  Terminal  charges. — Interstate  Com- 
merce Commission  v.  Chicago,  etc.,  R.  Co., 
186  U.  S.  320,  46  L.  Ed.  1182. 

The  rate  which  was  unjust  and  unrea- 
sonable solely  because  of  the  $1  excess  did 
not  continue  to  be  unjust  and  unreasonable 
after  this  rate  had  been  reduced  by  from 
ten  to  fifteen  dollars.  This  was  based,  not 
upon  a  finding  of  fact — as,  of  course,  it 
could  not  have  been  so  based — but  rested 
alone  on  the  ruling  by  the  commission 
that  it  could  not  consider  the  reduction  in 
the  through  rate,  but  must  confine  its  at- 
tention to  the  $2  terminal  rate,  since  that 
alone  was  the  subject  matter  of  the  com- 
plaint. But  the  commission,  in  consider- 
ing the  terminal  rate,  had  expressly  found 
that  it  was  less  than  the  cost  of  service, 
and  was  therefore  intrinsically  just  and 
reasonable,  and  could  only  be  treated  as 
unjust  and  unreasonable  by  considering 
"the  circumstances  of  the  case;"  that  is, 
the  through  rate  and  the  fact  that  a  ter- 
minal charge  was  included  in  it,  which, 
when  added  to  the  two  dollar  charge, 
caused  the  terminal  charge  as  a  whole  to 
be  unreasonable.  Having  therefore  de- 
cided that  the  $2  terminal  charge  could 
only  be  held  to  be  unjust  and  unreason- 
able by  combining  it  with  the  charge  em- 


braced in  the  through  rate,  necessarily  the 
through  rate  was  entitled  to  be  taken  into 
consideration  if  the  previous  conclusions 
of  the  commission  were  well  founded.  In- 
terstate Commerce  Commission  v.  Chi- 
cago, etc.,  R.  Co.,  186  U.  S.  320,  338,  46  L. 
Ed.  1182. 

"The  through  rate  existing  prior  to 
June  the  1st,  1894,  certainly  in  the  ab- 
sence of  proof  to  the  contrary',  must  be 
presumed  to  have  provided  in  and  of  it- 
self compensation  for  the  services  ren- 
dered in  making  delivery  at  the  stock 
yards."  Interstate  Commerce  Commission 
V.  Chicago,  etc.,  R.  Co.,  186  U.  S.  320,  336, 
46  L.  Ed.  1182.  See,  also,  Covington  StOL-k- 
Yards  Co.  v.  Keith,  139  U.  S.  128,  35  L. 
Ed.  73. 

While  the  court  below  rightly  refused 
to  enforce  an  order  of  the  interstate  com- 
merce commission,  by  which  it  was  found 
that  an  alleged  terminal  charge,  made  by 
the  defendants  in  error,  for  the  delivery  of 
live  stock  to  the  stock  3^ards  in  Chicago, 
v^-as  unjust  and  unreasonable,  and  hence 
violative  of  the  act  to  regulate  commerce, 
nothing  in  the  decree  refusing  to  execute 
the  order  of  the  commission  should  be 
construed  as  preventing  that  body,  if  it 
deems  it  best  to  do  so,  from  hereafter 
commencing  proceedings  to  correct  any 
unreasonableness  in  the  rate  resulting 
from  the  additional  terminal  charge  as  to 
any  territory  to  which  the  reduction  re- 
ferred to  in  the  opinion,  if  any  such  there 
be,  did  not  apply.  Interstate  Commerce 
Commission  v.  Chicago,  etc.,  R.  Co.,  186 
U.  S.  320,  342.  46  L.  Ed.   1182. 

83.  Separation  of  terminal  and  freight 
charges  valid. — There  is  no  doubt  as  to 
the   right   of  a  carrier   to  divide  its  rates 
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interstate  commerce  act  provides  that  if  any  common  carrier  subject  to  tlie  pro- 
visions of  this  act  shall,  directly  or  indirectly,  by  any  special  rate,  rebate,  draw- 
back or  other  device,  charge,  demand,  collect  or  receive  from  any  person  or 
persons  a  greater  or  less  compensation  for  any  service  rendered,  or  to  be  ren- 
dered, in  the  transportation  of  passengers  or  property,  subject  to  the  provisions 
of  this  act,  than  it  charges,  demands,  collects  or  receives  from  any  other  person 
or  persons  for  doing  for  him  or  them  a  like  and  contemporaneous  service  in  the 
transportation  of  a  like  kind  of  traffic  under  substantially  similar  circumstances 
and  conditions,  such  common  carrier  shall  be  deemed  guilty  of  unjust  discrim- 
ination, which  is  hereby  prohibited  and  declared  to  be  unlawful.^-* 

Scope  of  Provision. — The  wrong  prohibited  by  §  2  is  a  discrimination  be- 
tween shippers.  It  was  designed  to  compel  every  carrier  to  give  equal  rights 
to  all  shippers  over  its  own  road  and  to  forbid  it  by  any  device  to  enforce  higher 
charges  against  one  than  another. ^^  And  §  2  applies  only  to  the  case  of  shippers 
over  the  same  road  and  does  not  apply  to  competitive  rival  routes. ^^^ 

b.  Like  and  Contcniporancoiis  Service  under  Similar  Conditions — (1)  In 
General. — In  order  to  constitute  an  unjust  discrimination  under  §  2,  the  car- 
rier must  charge  or  receive  directly  from  one  person  a  greater  or  less  compen- 
sation than  from  another,  or  must  accomplish  the  same  thing  indirectly  by  means 
of  a  special  rate,  rebate  or  other  device;  but  in  either  case  it  must  be  for  a  "like 
and  contemporaneous  service  in  the  transportation  of  a  like  kind  of  traffic,  under 
substantially  similar  circumstances  and  conditions. "^'^  And  when  such  sub- 
stantially dissimilar  circumstances  and  conditions  do  exist,  the  carriers  have  a 


and  thus  to  make  a  distinct  charge  from 
the  point  of  shipment  to  Chicago  and  a 
separate  terminal  charge  for  delivery  to 
the  stock  yards,  a  point  beyond  the  lines 
of  the  carrier.  Interstate  Commerce  Com- 
mission V.  Chicago,  etc.,  R.  Co.,  186  U.  S. 
320,  335,  46   L-    Ed.   1182. 

84.  Terms  and  scope  of  statute. — Inter- 
state Commerce  Commission  v.  Baltimore, 
etc.,  R.  Co.,  145  U.  S.  263,  269,  36  L.  Ed. 
699;  Interstate  Commerce  Commission  v. 
Brimson,  154  U.  S.  447,  458,  38  L.  Ed.  1047; 
Texas,  etc.,  R.  Co.  v.  Interstate  Commerce 
Commission,  162  U.  S.  197,  213,  40  L-  Ed. 
940;  United  States  v.  Trans-Missouri 
Freight  Ass'n,  166  U.  S.  290,  315,  41  E. 
Ed.  1007;  Parsons  v.  Chicago,  etc.,  R.  Co., 
167  U.  S.  447,  460,  42  L.  Ed.  231;  Inter- 
state Commerce  Commission  v.  Cincin- 
nati, etc.,  R.  Co.,  167  U.  S.  479,  42  L.  Ed. 
243;  Wight  v.  United  States,  167  U.  S.  512, 
42  L.  Ed.  258;  Savannah,  etc.,  R.  Co.  v. 
Florida  Fruit  Exchange,  167  U.  S.  512,  42 
L.  Ed.  257;  Interstate  Commerce  Commis- 
sion V.  Alabama,  etc.,  R.  Co.,  168  U.  S. 
144,  165,  42  L.  Ed.  414;  Texas  &  Pac.  R. 
Co.  V.  Abilene  Cotton  Oil  Co.,  204  U.  S. 
426,   437,   51    L.    Ed.    553. 

It  is  modeled  upon  §  90  of  the  Eng- 
lish "Railway  Clauses  Consolidation  Act," 
of  1845,  known  as  the  "Equality  Clause." 
Texas,  etc.,  R.  Co.  v.  Interstate  Commerce 
Commission,  162  U.  S.  197,  40  L.   Ed.  940. 

85.  Scope  of  provisions. — Wight  v. 
United  States,  167  U.  S.  512,  517,  42  L.  Ed. 
258;  Texas,  etc.,  R.  Co.  v.  Interstate,  Com- 
merce Commission,  162  U.  S.  197,  219,  40 
L.   Ed.  940. 

It  is  not  all  discriminations  and  prefer- 
ences that  are  forbidden,  only  such  as  arc 
unjust  or  unreasonable.     Interstate   Com- 


merce   Commission   v.    Baltimore,    etc.,    R. 
Co.,  145  U.  S.  263,  276,  36  L.  Ed.  699. 

Indeed,  the  section  itself  forbids  the 
carrier  "directly  or  indirectly  by  any  spec- 
ial rate,  rebate,  drawback  or  other  device'' 
to  charge,  demand,  collect  or  receive  from 
any  person  or  persons  a  greater  or  less 
compensation,  etc.  And  §  6  of  the  act,  as 
amended  in  1889,  throws  light  upon  the 
intent  of  the  statute,  for  it  requires  the 
common  carrier  in  publishing  schedules 
to  "state  separately  the  terminal  charges, 
and  any  rules  or  regulations  which  in  any 
wise  change,  affect  or  determine  any  part 
or  the  aggregate  of  such  aforesaid  rates 
and  fares  and  charges."  It  was  the  pur- 
pose of  the  section  to  enforce  equality  be- 
tween shippers,  and  it  prohibits  any  rebate 
or  other  device  by  which  two  shippers, 
shipping  over  the  same  line,  the  same  dis- 
tance, under  the  same  circumstances  of 
carriage,  are  compelled  to  pay  different 
prices  thereof.  Wight  v.  United  States,  167 
U.  S.  512,  517,  42  L.  Ed.  258;  Interstate  . 
Commerce  Commission  v.  Alabama,  etc., 
R.   Co.,   168  U.   S.    144,   166,   42   L.    Ed.   414. 

86.  Applies  only  to  shippers  over  same 
road. — Interstate  Commerce  Commission 
z'.  Alabama,  etc.,  R.  Co.,  168  U.  S.  144,  166, 
42  L.  Ed.  414;  Wight  v.  United  States,  167 
U.  S.  512,  42  L.  Ed.  258.  See  post,  "Com- 
petition," IV,  D,  1,  b,   (2). 

87.  In  general. — Interstate  Commerce 
Commission  z'.  Baltimore,  etc.,  R.  Co.,  14.5 
U.  S.  263,  280,  36  L.  Ed.  699;  Swift  &  Co. 
V.  United  States,  196  U.  S.  375,  401,  40  L. 
Ed.  518;  Texas,  etc.,  R.  Co.  v.  Interstate 
Commerce  Commission,  162  U.  S.  197,  219, 
232.   40   L.    Ed.   940. 

Determination  of  question  by  commis- 
sion.— "It  implies  that,  in  deciding  whether 
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large  discretion  in  fixing  the  rates  accordingly,  but  subject  to  the  supervisory  con- 
trol of  the  interstate  commerce  commission  under  the  interstate  commerce  act.*^^ 
(2)  Competition. — In  applying  the  second  section  of  the  interstate  commerce 
act,  competition  which  affects  rates  is  not  one  of  the  matters  to  be  considered 
in  determining  whether  a  rate  creates  an  unjust  discrimination. ^^ 

2.  Free  Cartage. — An  allowance  made  to  a  shipper  by  a  railroad  company 
for  cartage  from  its  depot,  and  the  refusal  to  make  a  similar  allowance  to  another 
shipper,  the  railroad  service  proper  and  the  rate  being  the  same  to  each,  is  an 
unjust  discrimination  in  violation  of  §  2  of  the  interstate  commerce  act  not- 
withstanding such  allowance  was  made  to  induce  the  favored  shipper  to  trans- 
fer his  transportation  from  a  competing  line  with  which  he  had  a  siding  con- 
nection.^*^ 

3,  Party-Rate  Tickets  and  Reduced  Fares. — The  issuance  by  a  railway 
company  engaged  in  interstate  commerce  of  a  "party-rate  ticket"  for  the  trans- 
portation of  ten  or  more  persons  from  a  place  situated  in  one  state  to  a  place 
situated  in  another,  at  a  less  rate  than  that  charged  to  a  single  individual  for  a 
like  transportation  on  the  same  trip,  does  not  thereby  make  an  "unjust  dis- 
crimination" against  the  individual  within  the  meaning  of  §  2,  the  transporta- 
tion of  ten  persons  on  a  single  ticket  being  substantially  different  from  the  trans- 
portation of  one,  in  view  of  the  universally  accepted  fact  that  a  man  may  buy, 
contract,  or  manufacture  on  a  large  scale  cheaper  proportionately  than  upon  a 
small   scale. ^^    Although   not   identical   with  mileage,   excursion   or  commutation 


dififerences  in  charges,  in  given  cases,  were 
or  were  not  unjust,  there  must  be  a  con- 
sideration of  the  several  questions  whether 
the  services  rendered  were  'like  and  con- 
temporaneous,' whether  the  kinds  of  traf- 
fic were  'like,'  whether  the  transportation 
was  affected  under  'substantially  similar 
circumstances  and  conditions.'  To  answer 
such  questions,  in  any  case  coming  before 
the  commission,  requires  an  investigation 
into  the  facts;  and  we  think  that  congress 
must  have  intended  that  whatever  would 
be  regarded  by  common  carriers,  apart 
from  the  operation  of  the  statute,  as  mat- 
ters which  warranted  dififerences  in 
charges,  ought  to  be  considered  in  form- 
ing a  judgment  whether  such  differences 
were  or  were  not  'unjust.'  Some  charges 
might  be  unjust  to  shippers — others  might 
be  unjust  to  the  carriers.  The  rights  and 
interests  of  both  must,  under  the  terrns  of 
the  act,  be  regarded  by  the  commission." 
Texas,  etc.,  R.  Co.  v.  Interstate  Commerce 
Comm.ission,  162  U.  S.  197,  219,  40  L.  Ed. 
940. 

88.  Power  of  carrier  to  fix  rates. — Inter- 
state Commerce  Commission  v.  Alabama, 
etc.,  R.  Co.,  168  U.  S.  144,  172,  42  L.  Ed. 
414.  See  ante,  "Power  to  Prescribe 
Rates,"  IV.  C.  3. 

89.  Competition  not  to  be  considered. — 
Interstate  Commerce  Commission  v.  Ala- 
bama, etc.,  R.  Co.,  168  U.  S.  144,  166,  42 
L.  Ed.  414;  Wight  v.  United  States,  167 
U.  S.  512,  42  L.  Ed.  258.  See  Interstate 
Commerce  Commission  7>.  Detroit,  etc., 
R.    Co.,   16   U.    S.    633,   644,   42    L.    Ed.    306. 

The  decision  in  Wight  v.  United  States, 
167  U.S.  512,  42  L.  Ed.  258,  that  the  phrase 
"under  substantially  similar  circumstances 
and  Conditions,"  as  used  in  the  second  sec- 
tion refers  to  the  matter  of  carriage,  and 


does  not  include  competition  between  rival 
routes,  is  not  open  to  the  criticism  that 
different  meanings  are  attributed  to  the 
same  words  when  found  in  different  sec- 
tions of  the  act,  because,  as  the  purposes  of 
the  several  sections  are  different,  the 
phrase  in  question  must  be  read,  in  the 
second  section,  as  restricted  to  the  case 
of  shippers  over  the  same  road,  thus  leav- 
ing no  room  for  the  operation  of  com- 
petition, but  in  the  other  sections,  it  cov- 
ers the  entire  tract  of  interstate  and  for- 
eign commerce,  and  a  meaning  must  be 
given  to  the  phrase  wide  enough  to  in- 
clude all  the  facts  that  have  a  legitimate 
bearing  on  the  situation — among  which  is 
found  the  fact  of  competition  when  it  af- 
fects rates.  Interstate  Commerce  Com- 
mission V.  Alabama,  etc.,  R.  Co.,  168  U.  S. 
144,  166,  42  L.  Ed.  414. 

90.  Free  cartage. — Wight  v.  United 
States,  167  U.  S.  512,  42  L.  Ed.  258.  See, 
also,  post,  "Free   Cartage,"  IV,  F,  4. 

Inclusion  of  free  cartage  as  terminal 
charge  in  schedule. — See  post,  "Contents 
of  Schedules,"   IV,  H,  1,  c. 

91.  Party-rate  ticket. — Interstate  Com- 
merce Commission  v.  Baltimore,  etc.,  R. 
Co.,  145  U.  S.  263,  36  L.  Ed.  699;  Inter- 
state Commerce  Commission  v.  Alabama, 
etc.,  R.  Co.,  168  U.  S.  144,  42  L.  Ed  414. 
See,  also,  Texas,  etc.,  R.  Co.  v.  Interstate 
Commerce  Commission,  162  U.  S.  197,  233, 
40.   L.   Ed.  940. 

If  made  a  pretext  for  evading  the  law 
and  for  the  purpose  of  cutting  rates,  the 
courts  would  have  no  difficulty  in  discover- 
ing the  purpose  for  which  they  were  is- 
sued, and  applying  the  proper  remedy.  In- 
terstate Commerce  Commission  v.  Balti- 
more, etc.,  R.  Co.,  145  U.  S.  263,  284,  36 
L.  Ed.   699. 
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tickets,  under  §  22  of  the  act,  the  principle  is  the  same  as  that  appHcable  to 
"commutation"  tickets  under  that  section. ^^ 

4.  Effect  on  Affreightment  Contract  and  Bill  of  Lading. — The  inter- 
state commerce  law  makes  such  agreements  as  to  rebates,  etc.,  void,  but  does 
not  make  the  contract  of  affreightment  otherwise  void,  and  there  is  nothing  in 
the  law  or  the  policy  of  it  which  requires  a  construction  that  would  excuse  a 
carrier  from  all  liability  when  it  made  such  a  contract  in  connection  with  that 
for  receipt  and  transportation  of  freight  ;^3  qj-  affect  the  carrier's  liability  on  its 
bills  of  lading. ^^ 

E.  Undue  Preference  and  Equal  Facilities — 1.  Undue  Preferences  or 
Advantages  Prohibited — a.  Terms  of  Statute  and  Scope. — Section  3  of  the 
interstate  commerce  act  provides  that  it  shall  be  unlawful  for  any  common  car- 
rier subject  to  the  provisions  of  the  act  to  make  or  give  any  undue  or  unreasonable 
preference  or  advantage  to  any  particular  person,  company,  firm,  corporation  or 
locality,  or  any  particular  description  of  traffic,  in  any  respect  whatsoever,  or 
to  subject  any  particular  person,  company,  firm,  corporation  or  locality,  or  any 
particular  description  of  traffic,  to  any  undue  or  unreasonable  prejudice  or  dis- 
advantage in  any  respect  whatsoever. ^^ 


92.  Compared  to  commutation  tickets. — 

Interstate  Commerce  Commission  v.  Bal- 
timore, etc.,  R.  Co.,  145  U.  S.  263,  36  L.  Ed. 
699. 

The  difference  between  commutation  and 
party-rate  tickets  is  that  commutation 
tickets  are  issued  to  induce  people  to 
travel  more  frequently,  and  party-rate 
tickets  are  issued  to  induce  more  people  to 
travel.  This  is,  however,  no  difiference  in 
principle  between  them,  the  object  in  both 
cases  being  to  increase  travel  without  un- 
just discrimination,  and  to  secure  patron- 
age that  would  not  otherwise  be  secured. 
Interstate  Commerce  Commission  v.  Bal- 
timore, etc.,  R.  Co.,  145  U.  S.  263,  279,  36 
L.  Ed.  699. 

But,  assuming  the  weight  of  evidence 
in  this  case  to  be  that  the  party-rate  ticket 
is  not  a  "commutation  ticket,"  as  that 
v/ord  was  commonly  understood  at  the 
time  of  the  passage  of  the  act,  but  is  a 
distinct  class  by  itself,  it  does  not  neces- 
sarily follow  that  such  tickets  are  un- 
lawful. The  unlawfulness  defined  by  §  2 
and  §  3  consists  either  in  an  "unjust  dis- 
crimination" or  an  "undue  or  unreasonable 
preference  or  advantage,"  and  the  object  of 
§  22  was  to  settle  bej'-ond  all  doubt  that 
the  discrimination  in  favor  of  certain  per- 
sons therein  named  should  not  be  deemed 
unjust.  It  does  not  follow,  however,  that 
there  may  not  be  other  classes  of  persons 
in  whose  favor  a  discrimination  may  be 
made  without  such  discrimination  being 
unjust.  In  other  words,  this  section  is 
rather  illustrative  than  exclusive.  Inter- 
state Commerce  Commission  v.  Baltimore, 
etc.,  R.  Co.,  145  U.  S.  263,  278,  36  L.  Ed. 
699. 

93.  Effect  on  affreightment  contract  and 
bill  of  lading. — Merchants'  Cotton  Press, 
etc.,  Co.  ?■.  Insurance  Co.,  151  U.  S.  368, 
388,    38    L.    Ed.    195. 

Such  a  construction  would  encourage 
rather  than  discourage  such  unlawful 
agreements  for  rebates.   The  carrier  might 


prefer  them  to  liability  for  the  freight. 
Such  a  contract  as  to  rebate  would  be  void, 
and  cuuld  not  be  enforced;  but  the  shipper 
could  nevertheless  recover  for  loss  of  his 
freight  through  the  carrier's  negligence 
and,  incidentally,  of  carrier's  insurance. 
Merchants'  Cotton  Press,  etc.,  Co.  v.  In- 
surance Co.,  151  U.  S.  368,  388,  38  L.  Ed. 
195. 

94.  Validity  of  bill  of  lading.— There 
is  nothing  in  the  interstate  commerce 
law  which  vitiates  bills  of  lading,  or  which, 
by  reason  of  an  allowance,  special  rates, 
rebates,  or  drawbacks,  if  actually  made, 
would  invalidate  the  contract  of  aifreight- 
ment  or  exempt  the  railroad  company 
from  liability  on  its  bills  of  lading.  Mer- 
chants' Cotton  Press,  etc.,  Co.  v.  Insur- 
ance Co.,  151  U.  S.  368,  389,  38  L-   Ed.  195. 

The  principles  laid  down  in  Interstate 
Commerce  Commission  v.  Baltimore,  etc., 
R.  Co.,  145  U.  S.  263,  36  L.  Ed.  699,  fall 
far  short  of  establishing  that  the  alleged 
allowance  of  rebate  to  Jones  Brothers  & 
Company  would  render  the  railroad  com- 
pany's bills  of  lading  invalid  and  defeat 
the  right  of  the  marine  insurance  com- 
panies, who  had  paid  the  losses,  to  subro- 
gation against  the  railroad  company  on 
bills  of  lading  issued  to  the  owners  or 
consignees  of  the  cotton,  who  are  not 
shown  to  have  known  of,  or  consented 
to,  the  railroad  company's  agent  giving 
such  rebates.  Merchants'  Cotton  Press, 
etc.,  Co.  V.  Insurance  Co.,  151  U.  S.  368, 
389,   38  L.    Ed.   195. 

95.  Terms  of  statute  and  scope. — Inter- 
state Commerce  Commission  v.  Baltimore, 
etc.,  R.  Co.,  145  U.  S.  263,  270,  36  L.  Ed. 
699;  Interstate  Commerce  Commission  v. 
Brimson,  154  U.  S.  447,  458,  38  L.  Ed. 
1047;  Texas,  etc.,  R.  Co.  v.  Interstate 
Commerce  Commission,  162  U.  S.  197,  213, 
40  L.  Ed.  940;  Parsons  v.  Chicago,  etc.,  R. 
Co.,  167  U.  S.  447,  460,  42  L.  Ed,  231;  In- 
terstate Commerce  Commission  v.  Cin- 
cinnati,  etc.,    R.    Co.,   167   U.    S.   479,  42    L. 
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b.  A  Question  of  Fact. — Whether  there  has  been  such  preference  or  ad- 
\'antage  given  is  a  question  of  fact  in  each  case.^*^ 

c.  Dissimilarity  of  Circumstances  and  Conditions — (1)  In  General. — But  sub- 
stantial dissimilarity  of  circumstances  and  conditions  will  give  the  carriers  a 
]..rge  discretion  in  adjusting  their  rates  to  suit  the  same.  But  the  discrimina- 
tions made  must  not  be  undue  or  unreasonable,  and  are  subject  to  revision  by  the 
commission  and  the  courts. ^^ 


Kd.  243;  Savannah,  etc.,  R.  Co.  v.  Florida 
r-ruit  Exchange,  167  U.  S.  512,  42  L.  Ed. 
257;  Interstate  Commerce  Commission  v. 
Alabama,  etc.,  R.  Co.,  1G8  U.  S.  144,  42  L. 
Ed.  414;  Central  Stock  Yards  Co.  v. 
Louisville,  etc.,  R.  Co.,  192  U.  S.  568,  569, 
48  L.  Ed.  565;  Texas  &  Pac.  R.  Co.  v. 
Abilene  Cotton  Oil  Co.,  204  U.  S.  426,  437, 
51  L.   Ed.  553. 

It  was  modeled  upon  §  2  of  the  Eng- 
lish act  of  July  10,  1854,  and  §  11  of  the 
act  of  July  21,  1873.  Texas,  etc.,  R.  Co. 
V.  Interstate  Commerce  Commission,  162 
U.  S.  197,  222,  40  L.   Ed.  940. 

Refusal  of  stock  billed  to  another  stock 
yard  than  its  own. — Where  two  stock 
yards  are  situated  at  substantially  the 
same  point  as  depots  for  cattle  having  the 
same  general  destination,  but  one  is  lo- 
cated on  and  maintained  by  the  L.  &  N. 
Railroad  Company  while  tlie  other  is  lo- 
cated on  the  line  of  the  Southern  Railway, 
htld,  that  there  is  nothing  in  the  interstate 
commerce  act  of  February  4,  1887,  ch.  104, 
§  3,  which  requires  the  L.  &  N.  Railroad 
Company  to  accept  live  stock  billed  from 
fo;  eign  states  to  the  yards  on  the  South- 
ern Railway  rather  than  to  their  yards  lo- 
cated on  their  own  line,  even  though  there 
be  a  railway  connection  between  the  two 
roads.  Central  Stock  Yards  Co.  v.  Louis- 
ville, etc.,  R.  Co..  192  U.  S.  568,  572,  48  L. 
Ed.  565. 

"Unless  a  preference  of  its  own  depot 
to  that  of  another  road  is  forbidden,  the 
defendant  is  not  within  the  act  of  con- 
gress. Suppose  that  the  Southern  Rail- 
v.ay  station  and  the  Louisville  and  Nash- 
ville station  were  side  by  side,  and  that 
their  tracks  were  connected  within  or 
just  outside  the  limits  of  the  station 
grounds.  It  could  not  be  said  that  the  de- 
fendant was  giving  an  undue  or  unreason- 
able preference  to  itself  or  subjecting  its 
neighbor  to  an  undue  or  unreasonable  dis- 
advantage if  it  insisted  on  delivering  live 
stock  which  it  had  carried  to  the  end  of 
the  transit  at  its  own  yard.  These  views 
are  sanctioned  by  what  was  said  in  Cov- 
ington Stock  Yards  Co.  v.  Keith.  139  U. 
S.  128,  35  L.  Ed.  73.  The  fact  that  the 
j'laintifT's  stock  yards  are  public  does  not 
change  the  case."  Central  Stock  Yards 
Co.  V.  Louisville,  etc.,  R.  Co.,  192  U.  S. 
568.   570,   48  L.   Ed.   565. 

"If  the  cattle  are  to  be  unloaded,  then, 
as  was  said  in  Covington  Stock  Yards  Co. 
r.  Keith,  139  U.  S.  128,  35  L.  Ed.  73,  the 
defendant  has  a  right  to  unload  them 
where  its  appliances  for  unloading  ar?, 
and    cannot    be    required    to    establish    an- 


other set  hard  by.  On  the  other  hand,  if 
the  cattle  are  to  remain  in  the  defendant's 
cars  it  cannot  be  required  to  hand  those 
cars  over  to  another  railroad  without  a 
contract,  and  the  courts  have  no  authority 
to  dictate  a  contract  to  the  defendant  or 
to  require  it  to  make  one."  Central  Stock 
Yards  Co.  v.  Louisville,  etc.,  R.  Co.,  192 
U.  S.  568,  570,  48  L-  Ed.  565;  Atchison, 
etc.,  R.  Co.  V.  Denver,  etc.,  R.  Co.,  110  U. 
S.  667,  680,  28  L.   Ed.  291. 

"All  that  was  decided  in  Wisconsin,  etc.. 
Railroad  v.  Jacobson,  179  U.  S.^287,  45  L. 
Ed.  194,  was  that  by  statute  two  railroad 
companies  might  be  required  to  make 
tiack  connections.  So  much  of  the  statute 
as  undertook  to  regulate  rates  was  not 
passed  upon.  See  Minneapolis,  etc.,  R. 
Co.  V.  Minnesota,  186  U.  S.  257,  263,  46  L. 
Ed.  1151.  There  is  no  act  of  congress 
that  attempts  to  give  courts  the  power  to 
require  contracts  to  be  made  in  a  case 
like  this."  Central  Stock  Yards  Co.  v. 
Louisville,  etc.,  R.  Co.,  192  U.  S.  568,  571, 
48  L.  Ed.  565. 

96.  A  question  of  fact. — Interstate  Com- 
merce Commission  v.  Alabama,  etc.,  R. 
Co.,  168  U.   S.   144,  170,  42  L.   Ed.  414. 

As  the  third  section  of  the  act,  which 
forbids  the  making  or  giving  any  undue 
or  unreasonable  preference  or  advantage 
to  any  particular  person  or  locality,  does 
not  define  what,  under  that  section,  shall 
constitute  a  preference  or  advantage  to  be 
undue  or  unreasonable,  it  cannot  be 
doubted  that  whether,  in  particular  in- 
stances, there  has  been  an  undue  or  unrea- 
sonable prejudice  or  preference,  is  a  ques- 
tion of  fact  depending  on  the  matters 
proved  in  each  case.  Interstate  Com- 
merce Commission  v.  Alabama,  etc.,  R. 
Co.,  168  U.  S.  144,  170,  42  L-  Ed.  414;  Cin- 
cinnati, etc.,  R.  Co.  V.  Interstate  Com- 
merce Commission,  162  U.  S.  184,  194,  40 
L.  Ed.  935;  Texas,  etc.,  R.  Co.  v.  Inter- 
state Commerce  Commission,  162  U.  S. 
197.   219.   235,   40  L.    Ed.   940. 

97.  Dissimilarity  of  circumstances  and 
conditions. — Interstate  Commerce  Com- 
mission z\  Baltimore,  etc.,  R.  Co.,  145  U. 
S.  263,  36  L.  Ed.  699;  Interstate  Commerce 
Commission  v.  Alabama,  etc.,  R.  Co.,  168 
U.  S.  144,  172,  42  L.  Ed.  414;  East  Tennes- 
see, etc.,  R.  Co.  V.  Interstate  Commerce 
Commission,  181  U.  S.  1,  14,  45  L.  Ed.  719; 
Interstate  Com- lerce  Commission  v 
Clyde  Steamship  Co.,  181  U.  S.  29,  31,  45' 
L.  Ed.  729;  Interstate  Commerce  Com- 
mission V.  Louisville,  etc.,  R.  Co.,  190  U. 
S.  ""3.  280,  47  L.   Ed.  1047. 

The    mere    circumstance    that    there    is. 
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Distinctions  Depending  on  Character  of  Freight.— Special  distinctions 
may  be  made  as  to  special  kinds  of  freight,  such  as  fruit,  without  violatin^^  this 
section, ^8  ^ 

(2)  Party-Rate  Tickets. — The  issue  by  a  railway  company  engaged  in  inter- 
state commerce,  of  a  "party-rate  ticket"  for  the  transportation  of  "ten  or  more 
persons  from  a  place  situated  m  one  state  or  territory  to  a  place  situated  in 
another  state  or  territory,  at  a  rate  less  than  that  charged  to  a  single  individual 
lor  a  like  transportation  on  the  same  trip,  does  not  thereby  give  "an  undue  or 
unreasonable  preference  or  advantage"  to  the  purchaser  of  the  "party-raie 
ticket"  within  the  meaning  of  the  third  section  of  the  interstate  commerce  act. 
It  is  within  the  commutation   principle. ^^ 

(3)  Competition— (a.)  In  General.— In  applying  the  provision  of  the  third 
section  of  the  act  which  makes  it  unlawful  for  common  carriers  to  make  or 
give   any   undue    or   unreasonable   preference    or   advantage    to     any    particular 


in  a  given  case,  a  preference  or  an  ad- 
vantage does  not  of  itself  show  that  such 
preference  or  advantage  is  undue  or  un- 
reasonable within  the  meaning  of  the  act. 
Texas,  etc.,  R.  Co.  v.  Interstate  Com- 
merce Commission,  162  U.  S.  197,  219,  40 
L.  Ed.  940. 

The  carriers  are  better  qualified  to  ad- 
just such  matters  than  any  court  or  board 
of  public  administration,  and,  within  the 
limitations  suggested,  it  is  safe  and  wise 
to  leave  to  their  traffic  managers  the  ad- 
justing of  dissimilar  circumstances  and 
conditions  to  their  business.  This  last 
sentence  does  not  declare  that  the  deter- 
mination of  the  extent  to  which  dis- 
crimination is  justified  by  circumstan- 
ces and  conditions  should  be  left 
to  the  carriers,  but  means  only  that, 
when  once  a  substantial  dissimilarity 
of  circumstances  and  conditions  has  been 
made  to  appear,  the  carriers  are,  from  the 
rature  of  the  question,  better  fitted  to  ad- 
just their  rates  to  suit  such  dissimilarity 
of  circumstances  and  conditions  than 
courts  or  commissions.  Interstate  Com- 
merce Commission  v.  Alabama,  etc.,  R. 
Co.,  168  U.  S.  144,  172,  42  L.  Ed.  414. 

Although  the  English  traffic  acts  do  not 
appear  to  be  as  comprehensive  as  our  own, 
and  may  justify  contracts  which  with  us 
would  be  obnoxious  to  the  long  and  short 
haul  clause  of  the  act,  or  would  be  open 
to  the  charge  of  unjust  discrimination,  yet 
so  far  as  relates  to  the  question  of  "un- 
due preferences,"  it  may  be  presumed 
that  congress,  adopting  the  language  of 
the  English  Act,  had  in  mind  the  con- 
struction given  to  their  words  by  the  Eng- 
lish courts,  and  intended  to  incorporate 
them  into  the  statute.  Interstate  Com- 
merce Commission  v.  Baltimore,  etc.,  R. 
I  Co.,  145  U.  S.  263,  36  L.  Ed.  699.  See,  also, 
McDonald  v.  Hovey,  110  U.  S.  619,  28 
L.  Ed.  269;  Texas,  etc.,  R.  Co.  v.  Inter- 
state Commerce  Commission,  162  U.  S. 
197,  232,  40  L.  Ed.  940. 

To  come  within  the  inhibition  of  §§  2 
and  3  the  differences  must  be  made  under 
like  conditions,  that  is,  there  must,  be  con- 
temporaneous service  in  the  transportation 
of  like  kinds  of  traffic  under  substantially 


the  same  circumstances  and  conditions. 
In  respect  to  passenger  traffic,  the  posi- 
tions of  the  respective  persons,  or  classes, 
between  whom  differences  in  charges  are 
made,  must  be  compared  with  each  other, 
and  there  must  be  found  to  exist  sub- 
stantial identity  of  situation  and  of  serv- 
ice, accompanied  by  irregularity  and  par- 
tiality resulting  in  undue  advantage 
to  one,  or  undue  disadvantage  to  the 
other,  in  order  to  constitute  unjust  discrim- 
ination. Interstate  Commerce  Commission 
V.  Baltimore,  etc.,  R.  Co.,  145  U.  S.  263, 
282,   36   h.    Ed.   699. 

98.  Distinctions  depending  on  character 
of  freight. — Where  the  initial  carrier  guar- 
anteed a  through  rate  and  had  the  privilege 
to  route  the  goods  over  the  roads  of  the 
connecting  carriers,  it  was  held  that  the 
fruit  was  a  special  business  and  had  noth- 
ing in  common  with  other  freight;  there- 
fore, there  was  no  unlawful  discrimina- 
tion between  the  shippers,  and  the  pro- 
vision in  the  interstate  commerce  act  (§  3) 
prohibiting  unlawful  discrimination  was 
not  applicable.  Southern  Pac.  Co.  v.  In- 
terstate Commerce  Commission,  200  U. 
S.   536,   555,   556,   50   L.    Ed.   585. 

The  mere  fact  that  there  might  be  a 
violation  of  that  section  if  the  rule  were 
enforced  in  a  certain  way,  as  it  was  not, 
does  not  invalidate  it.  Southern  Pac.  R. 
Co.  V.  Interstate  Commerce  Commission, 
200  U.   S.   536,     50  L.   Ed.   585. 

&9.  Party-rate  tickets. — Interstate  Com- 
merce Commission  v.  Baltimore,  etc.,  R. 
Co.,  145  U.  S.  263,  36  L.  Ed.  699;  Inter- 
state Commerce  Commission  v.  Alabama, 
etc.,  R.  Co.,  168  U.  S.  144,  42  L-  Ed.  414. 
If  a  case  were  presented  where  a  rail- 
road refused  an  application  for  a  party- 
rate  ticket  upon  the  ground  that  it  was 
not  intended  for  the  use  of  the  general 
public,  but  solely  for  theatrical  troupes, 
there  would  be  much  greater  reason  for 
holding  that  the  latter  were  favored  with 
an  undue  preference  or  advantage.  Inter- 
st:  :e  Commerce  Commission  v.  Baltimore, 
etc.,  R.  Co.,  145  U.  S.  263,  280,  36  L.  Ed. 
699.  See,  also,  ante,  "Party-Rate  Tickets, 
Mileage,  etc.,"  IV,  C,  2;  "Party-Rate 
Tickets,"  IV,  E,  1,  c,  (2). 
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person  or  localit}-,  competition  which  affects  rates  is  one  of  the  matters  to  be 
considered.^  Even  ocean  competition.^  For  the  interstate  commerce  act  was 
not  designed  to  prevent  competition  between  different  roads.^  But  the  mere 
fact  of  competition  does  not  necessarily  reheve  from  the  restraint  of  §  3.^ 

(b)    As   to    Long    and   Short    Hauls. — Where  in  consequence  of  competitive 
conditions  existing  at  a  particular  point,  the  dissimilarity  of  circumstance  pro- 


1.  Competition. — Interstate  Commerce 
Commission  v.  Alabama,  etc.,  R.  Co.,  168 
■J.  S.  144,  42  L.  Ed.  414;  Interstate  Com- 
merce Commission  v.  Louisville,  etc.,  R. 
Co.,  190  U.  S.  273,  280,  47  L-  Ed.  1047. 
See,  also,  Wight  v.  United  States,  167  U. 
S.  512,  518,  42  L.  Ed.  258;  Interstate  Com- 
merce Commission  v.  Detroit,  etc.,  R.  Co., 
167  U.  S.  633,  644,  42  L-  Ed.  306. 

This  is  the  conclusion  to  be  deduced 
from  the  cases  of  Interstate  Commerce 
Commission  v.  Baltimore,  etc.,  R.  Co.,  145 
IJ.  S.  263,  36  L.  Ed.  699,  and  Texas,  etc., 
R.  Co.  V.  Interstate  Commerce  Commis- 
sion, 162  U.  S.  197,  40  L.  Ed.  940;  Inter- 
state Commerce  Commission  v.  Alabama, 
etc.,  R.  Co.,  168  U.  S.  144,  42  L.  Ed.  414. 
As  shown  in  the  recent  case  of  Wight  v. 
United  States,  167  U.  S.  512,  42  L.  Ed.  258, 
the  purpose  of  the  second  section  of  the 
act  is  to  enforce  equality  between  ship- 
pers over  the  same  line,  and  to  prohibit  any 
rebate  or  other  device  by  which  two  ship- 
pers, shipping  over  the  same  line,  the  same 
distance,  under  the  same  circumstances 
of  carriage,  are  compelled  to  pay  different 
prices  therefor;  and  it  was  there  held  that 
the  phrase  "under  substantially  similar  cir- 
cumstances and  conditions,"  as  used  in  the 
second  section,  refers  to  the  matter  of 
carriage,  and  does  not  include  competition 
between  rival  routes.  This  view  is  not 
open  to  the  criticism  that  different  mean- 
ings are  attributed  to  the  same  words 
when  found  in  different  sections  of  the  act; 
for  what  is  held  is  that,  as  the  purposes  of 
the  several  sections  are  dififerent.  the 
phrase  under  consideration  must  be  read, 
in  the  second  section,  as  restricted  to  the 
case  of  shippers  over  the  same  road,  thus 
leaving  no  room  for  the  operation  of  com- 
petition, but  that  in  the  other  sections, 
which  cover  the  entire  tract  of  interstate 
and  foreign  commerce,  a  meaning  must  be 
given  to  the  phrase  wide  enough  to  in- 
clude all  the  facts  that  have  a  legitimate 
bearing  on  the  situation — among  which  is 
the  fact  of  competition  when  it  affects 
rates.  Interstate  Commerce  Commission 
r.  Alabama,  etc.,  R.  Co.,  168  U.  S.  144,  166, 
42  L.  Ed.  414. 

Englieh  construction. — In  construing 
statutory  provisions,  forbidding  railway 
companies  from  giving  any  undue  or  un- 
reasonable preference  or  advantage  to  or 
in  favor  of  any  particular  person  or  com- 
pany, or  any  particular  description  of  traf- 
fic, in  any  respect  whatever,  the  English 
courts  have  held,  after  full  consideration, 
that  competition  between  rival  lines  is  a 
fact  to  be  considered,  and  that  a  preference 
or  advantage  thence  arising  is  not  neces- 


sarily undue  or  unreasonable.  Interstate 
Commerce  Commission  v.  Alabama,  etc., 
R.   Co.,   168   U.   S.   144,   164,  42   L.   Ed.   414. 

2.  Ocean  competition. — Ocean  competi- 
tion as  constituting  a  dissimilar  conditioi* 
and  as  justifying  a  difference  in  rates  be- 
tween import  and  domestic  traffic  is  a 
proper  circumstance  to  be  considered  by 
the  commission,  which  is  not  shut  up  by 
the  terms  of  the  act  of  congress,  to  con- 
sider only  such  "circumstances  and  con- 
ditions" as  pertained  to  the  articles  of  traf- 
fic after  they  had  reached  and  been  deliv- 
ered at  a  port  of  the  United  States  or 
Canada.  Illinois  Cent.  R.  Co.  v.  Inter- 
state Commerce  Commission,  ?.06  U.  S- 
441,  456,  51  L.  Ed.  1128;  Texas,  etc.,_  R. 
Co.  V.  Interstate  Commerce  Commission, 
162  U.  S.  197,  40  L.  Ed.  940.  See,  also, 
Louisville,  etc.,  R.  Co.  v.  Behlmer,  175  U. 
S.   648,   663,  44  L.    Ed.   309. 

3.  Not  intended  to  prevent  competition. 
— Interstate  Commerce  Commission  v. 
Alabama,  etc.,  R.  Co.,  162  U.  S.  144,  165, 
42  L.  Ed.  414;  Interstate  Commerce  Com- 
mission V.  Baltimore,  etc.,  R.  Co.,  145  U. 
S.  263,  36  L.  Ed.  699;  Texas,  etc.,  R.  Co. 
V.  Interstate  Commerce  Commission,  .162 
U.  S.  197,  40  L.  Ed.  940;  Interstate  Com- 
merce Commission  v.  Alabama,  etc.,  R. 
Co.,  168  U.  S.  144,  165,  42  L-  Ed.  414. 

The  mere  fact  that  the  disparity  be- 
tween the  through  and  the  local  rates 
was  considerable  did  not,  of  itself,  warrant 
the  circuit  court  of  appeals  in  finding 
that  such  disparity  constituted  an  undue 
discrimination — much  less  did  i<- justify  the 
court  in  finding  that  the  entire  difference 
between  the  two  rates  was  undue  or  un- 
reasonable, especially  as  there  was  no 
person,  firm,  or  corporation  complaining^ 
that  he  or  they  had  been  aggrieved  by 
such  disparity.  Texas,  etc.,  R.  Co.  v.  In- 
terstate Commerce  Commission,  162  U.  S. 
197,  239,  40   L.   Ed.  940. 

4.  Does  not  relieve  from  all  restraint. — 
But  the  mere  fact  of  competition,  no  mat 
ter  what  its  character  or  extent,  does  not 
necessarily  relieve  the  carrier  from  the 
restraints  of  the  third  and  fourth  sections, 
but  only  that  these  sections  are  not  so^ 
stringent  and  imperative  as  to  exclude  in 
all  cases  the  matter  of  competition  from 
consideration  in  determining  the  questions 
of  "undue  or  unreasonable  preference  or 
advantage,''  or  what  are  "substantially 
similar  circumstances  and  conditions."  The 
competition  may  in  some  cases  be  such 
as,  having  due  regard  to  the  interests  of 
the  public  and  of  the  carrier,  ought  justh' 
to  have  effect  upon  the  rates,  and  in  such 
cases  there  is  no  absolute  rule  which  pre- 
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vided  in  the  fourth  section  of  the  act  arises,  it  may  justify  a  carrier  on  his 
own  motion  in  charging  a  lesser  rate  for  a  longer  haul  to  the  competitive  point 
than  is  asked  for  the  shorter  haul  to  the  noncompetitive  point,  although  in  so 
doing  a  preference  in  favor  of  the  competitive  point  arises  or  a  discrimination 
against  the  noncompetitive  point  is  produced.  A  preference  or  discrimination 
so  arising  or  produced  is  not  an  undue  preference  or  unjust  discrimination  pro- 
hibited by  the  third  section.^ 

2.  Equal  Facilities. — Facilities  for  Interchange  of  Traffic — In  General. 
— The  third  section  of  the  interstate  commerce  act  provides  that  every  common 
carrier  subject  to  the  provisions  of  the  act  shall,  according  to  their  respective 
powers,  afford  all  reasonable,  proper,  and  equal  facilities  for  the  interchange 
of  traffic  between  their  respective  line§,  and  for  the  receiving,  forwarding,  and 
delivering  of  passengers  and  property  to  and  from  their  several  lines  and  those 
connecting  therewith,  and  shall  not  discriminate  in  their  rates  and  charges  be- 
tween such  connecting  lines,  but  this  shall  not  be  construed  as  requiring  any 
such  common  carrier  to  give  the  use  of  its  tracks  or  terminal  facilities  to  an- 
other carrier  engaged   in   like  business.^ 

F.  Long  and  Short  Hauls — 1.  Terms  of  Statute.— Section  4  of  the  in- 
terstate commerce  act  provides  that  it  shall  be  unlawful  for  any  common  car- 
rier subject  to  the  provisions  of  the  act  to  charge  or  receive  any  greater  com- 
pensation in  the  aggregate  for  the  transportation  of  passengers  or  of  like  kind 
of  property,  under  substantially  similar  circumstances  and  conditions,  for  a 
shorter  than  for  a  longer  distance  over  the  same  line,  in  the  same  direction,  the 
shorter  being  included  within  the  longer  distance,  but  this  shall  not  be  construed 
as  authorizing  any  common  carrier  within  the  terms  of  the  act  to  charge  and 
receive  as  great  compensation   for  a  shorter  as  for  a  longer  distance.''' 

Exceptions  Authorized. — But  the  commission  has  a  discretion  to  authorize 
such  charge  to  be  made  if  it  sees  fit.^ 


vents  the  commission  or  the  courts  from 
taking  that  matter  into  consideration.  In- 
terstate Commerce  Commission  v.  Ala- 
bama, etc.,  R.  Co.,  168  U.  S.  144,  167,  42 
L.   Ed.  414. 

5.  Long  and  short  hauls. — East  Tenn- 
essee, etc.,  R.  Co.  V.  Interstate  Commerce 
Commission,  181  U.  S-  1,  14,  15,  45  L-  Ed. 
719,  holding  that  a  contrary  rule  is  not 
sustained  by  the  opinions  in  Interstate 
Commerce  Commission  v.  Alabama,  etc., 
R.  Co.,  168  U.  S.  144,  42  L.  Ed.  414;  Louis- 
ville, etc.,  R.  Co.  V.  Behlmer,  175  U.  S. 
648,  44  L.  Ed.  309,  followed  in  Interstate 
Commerce  Commission  v.  Clyde  Steam- 
ship Co.,  181  U.  S.  29,  31,  45  L.  Ed.  729. 
See  post,  "Long  and  Short  Hauls,"  IV,  F. 
As  to  necessity  for  application  to  com- 
mission, see  post,  "Previous  Application 
to  Commission  Unnecessary,"  IV,  F,  2,  a, 
(2). 

6.  Facilities  for  interchange  of  traffic — 
In  general. — Interstate  Commerce  Com- 
mission V.  Brimson,  154  U.  S.  447,  458,  38 
L.  Ed.  1047;  Texas,  etc.,  R.  Co.  v.  In- 
terstate Commerce  Commission.  162  U. 
S.  197,  213,  40  L.  Ed.  940;  United  States  v. 
Trans-Missouri  Freight  Ass'n,  166  U.  S. 
290,  315.  41  L.  Ed.  1007;  In  re  Lennon,  166 
U.  S.  548,  41  L.  Ed.  1110;  Central  Stock 
Yards  Co.  v.  Louisville,  etc.,  R.  Co.,  192 
U.    S.   568,   569,  48   L.   Ed.   565. 

Refusal  of  stock  billed  to  another  stock 
yard  than  its  own. — See  ante,  "Terms  of 
Statute  and  Scope,"  IV,  E,  1,  a. 


7.  Terms  of  statute.— Interstate  Com- 
merce Commission  v.  Brimson,  154  U.  S. 
447,  458,  38  L.  Ed.  1047;  Interstate  Com- 
merce Commission  v.  Cincinnati,  etc.,  R. 
Co.,  167  U.  S.  479,  42  L.  Ed.  243;  Savannah, 
etc.,  R.  Co.  V.  Florida  Fruit  Exchange,  167 
U.  S.  512,  42  h.  Ed.  257;  Interstate  Com- 
merce Commission  v.  Baltimore,  etc.,  R. 
Co.,  145  U.  S.  263,  36  L.  Ed.  699;  Texas, 
etc.,  R.  Co.  V.  Interstate  Commerce  Com- 
mission, 162  U.  S.  197,  40  L.  Ed.  940;  In- 
terstate Commerce  Commission  v.  Ala- 
bama, etc.,  R.  Co.,  168  U.  S.  144,  42  L.  Ed. 
414;  United  States  v.  Trans-Missouri 
Freight  Ass'n,  166  U.  S.  290,  315,  41  L- 
Ed.  1007;  Parsons  v.  Chicago,  etc.,  R.  Co.,. 
167  U.  S.  447,  460,  42  L.  Ed.  231;  Wight 
V.  United  States,  167  U.  S.  512.  518,  42'"L. 
Ed.  258;  Interstate  Commerce  Commission 
V.  Detroit,  etc.,  R.  Co.,  167  U.  S.  633,  640, 
42   L.    Ed.   306. 

8.  Exceptions  authorized. — A  proviso  in 
§  4  of  the  interstate  commerce  commis- 
sion, provides  that  upon  application  to 
the  interstate  commerce  commission,  any 
common  carrier  subject  to  the  provisions 
of  the  act  may,  in  special  cases,  after  in- 
vestigation by  the  commission,  be  author- 
ized to  charge  less  for  longer  than  for 
shorter  distances  for  the  transportation 
of  passengers  or  property,  and  that  the 
commission  may  from  time  to  time  pre- 
scribe the  extent  to  which  such  designated 
common  carrier  may  be  relieved  from  the 
operation    of   this   section   of   the   act.     In- 
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2.  Dissimilarity  of  Circumstances  and  Conditions — a.  In  General — (1) 
Rule  Stated. — Substantial  dissimilarity  of  circumstances  and  conditions  may 
justify  common  carriers  in  charging  greater  compensation  for  the  transportation 
of  like  kinds  of  property  for  a  shorter  than  for  a  longer  distance  over  the  same 
line.9 

Relation  of  Through  to  Local  Rate. — The  portion  of  a  through  rate  re- 
ceived by  one  of  the  companies  party  thereto  may  be  less  than  its  local  rate. 
All  that  is  necessary  is  that  the  total  through  rate  shall  be  greater  than  the 
local  rate,  so  as  not  to  violate  in  this  respect  the  long  and  short  haul  clause. ^*^ 

(2)  Previous  Application  to  Commission  Unnecessary. — xA.nd  the  previous 
action  of  the  commission,  under  the  above  proviso,  is  not  necessary  to  authorize 
the  fixing  of  a  rate  in  accordance  with  such  dissimilarity  of  circumstances  and 
conditions,  but  the  carrier  may  fix  it  in  the  first  instance,  subject  to  the  super- 
visory control  of  the  commission. ^^ 


terstate  Commerce  Commission  v.  Brim- 
son,  154  U.  S.  447,  458,  38  L.  Ed.  1047; 
Texas,  etc.,  R.  Co.  v.  Interstate  Commerce 
Commission,  162  U.  S.  197,  214,  40  L.  Ed. 
940;  Interstate  Commerce  Commission  v. 
Detroit,    etc.,    R.    Co.,   167   U.    S.    633,   640, 

42  L.  Ed.  306;  Interstate  Commerce  Com- 
mission V.  Alabama,  etc.,  R.  Co.,  168  U. 
S    144,  167,  42  L.   Ed.  414. 

9.  In  general. — Interstate  Commerce 
Commission  v.  Alabama,  etc.,  R.  Co.,  168 
U.  S.  144,  170,  42  L.  Ed.  414;  Interstate 
Commerce  Commission  v.  Louisville,  etc., 
R.  Co.,  190  U.*  S.  273,  47  L.  Ed.  1047; 
Texas,  etc.,  R.  Co.  v.  Interstate  Commerce 
Commission,  162  U.  S.  197,  220,  40  L.  Ed. 
940,  where  it  is  said  that  "the  same  ob- 
servations (applicable  to  the  second  and 
third  sections')  are  applicable  to  the  fourth 
section,  or  the  so-called  lon^  and  shor^ 
haul  provision."  See  ante,  "Like  and  Con- 
temporaneous Service  under  Similar  Con- 
ditions," IV,  D,  1,  b;  "Dissimilarity  of  Cir- 
cumstances  and   Conditions,"  IV,  E,  1,  c. 

The  English  traffic  acts  do  not  appear 
to  be  as  comprehensive  as  our  own,  and 
may  justify  contracts  which  with  us  would 
be  obnoxious  t6  the  long  and  short  haul 
clause  of  the  act.  Interstate  Commerce 
Commission  v.  Baltimore,  etc.,  R.  Co.,  145 
U.   S.  263,  36   L.   Ed.  699. 

10.  Relation  of  through  to  local  rate. — 
Parsons  v.  Chicago,  etc.,  R.  Co.,  167  U. 
S.  447,  457,  458,  42  L-  Ed.  231. 

Where  there  is  nothing  to  show  that 
the  local  rate  charged  plaintiff  from  the 
Iowa  place  of  shipment  to  Chicago  was 
greater  than  the  through  rate  charged 
from  Nebraska  to  the  four  places  on  the 
seaboard,  or  greater  than  that  charged  for 
like  shipments  from  his  place  of  shipment 
to  the  same  four  places,  if  we  regard  this 
tariff  as  being  (what  on  its  face  it  pur- 
ports to  be)  a  joint  tariff,  there  is  no  vi- 
olation of  the  fourth  section  of  the  inter- 
state commerce  act,  the  one  containing 
the  long  and  short  haul  clause.  Parsons 
^•.  Chicago,  etc.,  R.  Co.,  167  U.  S.  447,  456, 

43  L.  Ed.  231. 

11.  Previous  application  to  commission 
-unnecessary. — Interstate  Commerce  Com- 
mission V.  Alabama,  etc.,  R.  Co.,  168  U.  S. 


144,  169,  42  L.  Ed.  414;  East  Tennessee, 
etc.,  R.  Co.  V.  Interstate  Commerce  Com- 
mission, 181  U.  S.  1,  14,  45  .L.  Ed.  719. 

Congress  did  not  intend,  by  the  fourth 
section  and  the  proviso  thereto,  to  forbid 
common  carriers,  in  cases  where  the  cir- 
cumstances and  conditions  are  substan- 
tially dissimilar,  from  making  different 
rates  until  and  unless  the  commission  shall 
authorize  them  so  to  do;  much  less  was 
it  the  intention  of  congress  that  the  de- 
cision of  the  commission,  if  applied  to, 
could  not  be  reviewed  by  the  courts.  The 
provisions  of  §  16  of  the  act,  which  au- 
thorize the  court  "to  proceed  to  hear  and 
determine  the  matter  speedily  as  a  court 
of  equity,  and  without  the  formal  plead- 
ings and  proceedings  applicable  to  ordi- 
nary suits  in  equity,  but  in  such  manner 
as  to  do  justice  in  the  premises,  and  to 
this  end,  such  court  shall  have  power,  if 
it  think  fit,  to  direct  and  prosecute  in 
such  mode  and  by  such  persons  as  it  may 
appoint,  all  such  inquiries  as  the  court 
may  think  needful  to  enable  it  to  form  a 
just  judgment  in  the  matter  of  such  pe- 
tition," extend  as  well  to  an  inquiry  or 
proceeding  under  the  fourth  section  as  to 
those  arising  under  the  other  sections  of 
the  act.  Interstate  Commerce  Commis- 
sion V.  Alabama,  etc.,  R.  Co.,  168  U.  S. 
144.  169,  42  L.   Ed.  414. 

Where,  in  consequence  of  competitive 
conditions  existing  at  a  particular  point, 
the  dissimilarity  of  circumstance  provided 
in  the  4th  section  of  the  act  arises,  it  may 
justify  a  carrier  on  his  own  motion  in 
charging  a  lesser  rate  for  a  longer  haul 
to  the  competitive  point  than  is  asked  for 
the  shorter  haul  to  the  non-competitive 
point,  although  in  so  doing  a  preference 
in  favor  of  the  competitive  point  arises  or 
a  discrimination  against  the  noncompeti- 
tive point  is  produced.  A  preference  or 
discrimination  so  arising  or  produced  is 
not  an  undue  preference  or  unjust  dis- 
crimination prohibited  by  the  third  sec- 
tion. East  Tennessee,  etc..  R.  Co.  v.  In- 
terstate Commerce  Commission,  181  U. 
S.  1,  It,  15,  45  L.  Ed.  719,  holding  that  a 
contri.y  rule  is  not  sustained  by  the 
opinions  in  Interstate  Commerce  Commis- 
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Supervisory  Control. — But  it  does  not  mean  that  the  action  of  the  carriers, 
in  fixing  and  adjusting  the  rates,  where  dissimilar  circumstances  and  conditions 
are  shown,  is  not  subject  to  revision  by  the  commission  and  the  courts,  when  it 
is  charged  that  such  action  has  resuhed  in  rates  unjust  or  unreasonable,  or  in 
unjust   discriminations  and  preferences. ^2 

Ultimate  Decision  of  Question  with  Commission  or  Court. — It  cannot 
be  said  that,  under  no  circumstances  and  conditions,  would  it  be  lawful,  when 
engaged  in  the  transportation  of  foreign  freight,  for  a  carrier  to  charge  more 
for  a  shorter  than  a  longer  distance  on  its  own  line,  but  it  is  for  the  tribunal 
appointed  to  enforce  the  provisions  of  the  statute,  whether  the  commission  or 
the  court,  to  consider  whether  the  existing  circumstances  and  conditions  were 
or  were  not  substantially  similar. ^^ 

(3)   A   Question  of  Fact. — And  the  question  is  one  of  fact.^* 

b.  Competition. — Competition  is  one  of  the  most  obvious  and  effective  cir- 
cumstances that  make  the  conditions,  under  which  a  long  and  short  haul  is 
performed,  substantially  dissimilar,  and  as  such  must  have  been  in  the  con- 
templation of  congress  in  the  passage  of  the  act  to  regulate  commerce,!^  but 


sion  V.  Alabama,  etc.,  R.  Co.,  168  U.  S. 
144,  42  L.  Ed.  414;  Louisville,  etc.,  R.  Co. 
V.  Behlmer,  175  U.  S.  648,  44  L.  Ed.  309, 
followed  in  Interstate  Commerce  Commis- 
sion V.  Clyde  Steamship  Co.,  181  U.  S.  29, 
31,  45  L.  Ed.  729;  Inter.state  Commerce 
Commission  v.  Louisville,  etc.,  R.  Co.,  190 
U.   S.  273,  47  L.   Ed.  1047. 

12.  Interstate  Commerce  Commission 
V.  Alabama,  etc.,  R.  Co.,  16S  U.  S.  144,  173, 
42  L.  Ed.  414;  Louisville,  etc.,  R.  Co.  v. 
Behlmer,  175  U.  S.  648,  674,  44  L.  Ed.  309. 
See  ante,  "Power  to  Prescribe  Rates,"  IV, 
C,  3. 

13.  Ultimate  decision  of  question  with 
commission  or  court. — Cincinnati,  etc.,  R. 
Co.  V.  Interstate  Commerce  Coinmission, 
162  U.  S.   184,  193,  40  L.  Ed.  935. 

A  railroad  company  being  subject,  un- 
der the  facts  found,  to  the  provisions  of 
the  act  to  regulate  commerce,  in  respect 
to  its  interstate  freight,  it  follows  that 
it  was  within  the  jurisdiction  of  the  com- 
mission to  consider  whether  the  said  com- 
pany, in  charging  a  higher  rate  for  a 
shorter  than  for  a  longer  distance  over 
the  same  line,  in  the  same  direction,  the 
shorter  being  included  within  the  longer 
distance,  was  or  was  not  transporting 
property,  in  transit  between  states,  under 
"substantially  similar  circumstances  and 
conditions."  Cincinnati,  etc.,  R.  Co.  zk  In- 
terstate Commerce  Commission,  162  U. 
S.  184,  193,  40  L.  Ed.  935. 

14.  A  question  of  fact. — Whether,  in 
particular  instances,  the  circumstances 
and  conditions  of  the  carriage  have  been 
substantially  similar  or  otherwise,  is  a 
<juestion  of  fact  depending  on  the  mat- 
ters proved  in  each  case.  Interstate  Com- 
merce Commission  v.  Alabama,  etc.,  R. 
Co.,  168  U.  S.  144,  170,  42  L.  Ed.  414;  Cin- 
cinnati, etc.,  R.  Co.  V.  Interstate  Com- 
merce Commission,  162  U.  S.  184,  194,  40 
L.  Ed.  935;  Texas,  etc.,  R.  Co.  v.  Inter- 
state Commerce  Commission,  162  U.  S. 
197,  235,  40  L.  Ed.  940;  Illinois  Cent.  R. 
Co.  V.  Interstate  Commerce  Commission, 
206  U.   S.   441,  456,   51   L.   Ed.   1128. 


It  has  been  forcibly  argued  that,  in 
the  present  case,  the  commission  did  not 
give  due  weight  to  the  facts  that  tended 
to  show  that  the  circumstances  and  con- 
ditions were  so  dissimilar  as  to  justify  the 
rates  charged.  But  the  question  was  one 
of  fact,  peculiarly  within  the  province  of 
the  commission,  whose  conclusions  have 
been  accepted  and  approved  by  the  cir- 
cuit court  of  appeals,  and  there  is  noth- 
ing in  the  record  to  make  it  the  court's 
duty  to  draw  a  different  conclusion.  Cin- 
cinnati, etc.,  R.  Co.  V.  Interstate  Commerce 
Commission,  162  U.  S.  184,  194,  40  L.  Ed. 
935. 

The  inquiry  being  essentially  one  of 
fact,  the  attempt  to  make  competition  an 
inference  of  law  and  dominating  against 
the  findings  of  the  commission  and  their 
affirmance  by  the  circuit  court  cannot  pre- 
vail. Illinois  Cent.  R.  Co.  v.  Interstate 
Commerce  Commission,  206  U.  S.  441,  465, 
51  L.  Ed.  1128.  See,  also,  post,  "Weight 
and  Conclusiveness  of  Findings  of  Com- 
mission," IV,  K,  2,  f. 

15.  Competition.— Interstate  Commerce 
Commission  v.  Alabama,  etc.,  R.  Co.,  168 
U.  S.  144,  164,  42  L.  Ed.  414;  Interstate 
Commerce  Commission  v.  Louisville,  etc., 
R.  Co.,  190  U.  S.  273,  47  L.  Ed.  1047; 
Texas,  etc.,  R.  Co.  v.  Interstate  Commerce 
Commission,  162  U.  S.  197,  40  L.  Ed.  940; 
Louisville,  etc.,  R.  Co.  v.  Behlmer,  175  U. 
S.  648,  654,  655,  667,  44  L.  Ed.  309;  East 
Tennessee,  etc.,  R.  Co.  v.  Interstate  Com- 
merce Commission,  181  U.  S.  1,  12,  45  L. 
Ed.  719.  See,  also,  ante,  "Competition," 
IV,   E,   1,   c,    (3). 

The  decision  in  Wight  v.  United  States, 
167  U.  S.  512,  42  L.  Ed.  258,  that  the 
phrase  "under  substantially  similar  circum- 
stances and  conditions,"  as  used  in  the 
second  section  refers  to  the  matter  of 
carriage,  and  does  not  include  competi- 
tion between  rival  routes,  is  not  open  to 
the  criticism  that  different  meanings  are 
attributed  to  the  same  words  when  found 
in  different  sections  of  the  act,  because, 
as  the  purposes  of  the    several  sections    are 
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the  competition  must  be  real  and  substantial,  not  merely  conjectural  and  pos- 
sible.^*'  The  materiality  of  competition  arising  from  carriers  who  are  subject 
to  the  act  to  regulate  commerce  may  be  considered.  And  likewise  competition 
not  originating  at  the  initial  point  of  the  traffic.^'^  So  with  competition  of  river 
lines  of  transportation.^^  But  the  mere  fact  of  competition  does  not  relieve 
from  all  restraint. ^^ 

Previous  Assent  of  Commission. — And  competition  which  is  actual  and 
substantial  in  its  effect  upon  rates,  if  resulting  from  the  action  of  other  car- 
riers who  were  subject  to  the  act  to  regulate  commerce,  may  produce  the  dis- 
similarity of  circumstances  and  conditions  provided  in  the  fourth  section  of 
the  act,  so  as  to  enable  a  carrier  in  adjusting  rates  to  take  into  view  such  com- 
petition without  the  previous  assent  of  the  commission. ^o 


clififerent,  the  phrase  in  question  must  be 
read,  in  the  second  section,  as  restricted 
to  the  case  of  shippers  over  the  same 
road,  thus  leaving  no  room  for  the  opera- 
tion of  competition,  but  in  the  other  sec- 
tions (3  and  4),  it  covers  the  entire  tract  of 
interstate  and  foreign  commerce,  a  mean- 
ing must  be  given  to  the  phrase  wide 
enough  to  include  all  the  facts  that  have 
a  legitimate  bearing  on  the  situation-— 
among  which  is  found  the  fact  of  competi- 
tion when  it  afifects  rates.  Interstate  Com- 
merce Commission  v.  Alabama,  etc.,  R. 
Co..  168  U.  S.  144,  42  L.  Ed.  414. 

The  settled  construction  of  the  inter- 
state commerce  act  allows  carriers  to 
charge  the  lesser  rate  for  the  longer  than 
for  the  shorter  distance,  if  at  the  further 
point  the  lesser  rate  is  justified  by  a  sub- 
stantial dissimilarity  of  circumstances  and 
conditions  there  prevailing,  consequent 
upon  real  competition.  Interstate  Com- 
merce Commission  v.  Louisville,  etc.,  R. 
Co.,   100   U.   S.   273,  284,  47   L.    Ed.   1047. 

16.  Conjectural  and  possible  competition 
not  enough. — The  substantial  dissimilarity 
of  circumstances  and  conditions  provided 
for  by  the  act  to  regulate  commerce,  de- 
pends, as  has  been  repeatedly  held,  upon 
a  real  and  substantial  competition  at  a 
particular  point  affecting  rates,  not  upon 
the  mere  possibility  of  the  arising  of  such 
competition.  Interstate  Commerce  Com- 
mission V.  Louisville,  etc.,  R.  Co..  190  U. 
S  273,  282,  47  L-  Ed.  1047;  Louisville,  etc., 
R.  Co.  V.  Behlmer,  175  U.  S.  648,  674,  44 
L.    Ed.   309. 

17.  Same. — Louisville,  etc.,  R.  Co.  v. 
Behlmer.  175  U.  S.  648,  44  L.  Ed.  309; 
Illinois  Cent.  R.  Co.  v.  Interstate  Com- 
merce Commission,  206  U.  S.  441,  457,  51 
L.   Ed.   1128. 

"What  was  decided  in  the  previous 
cases  was  that  under  the  fourth  section 
of  the  act  substantial  competition  which 
materially  affects  transportation  and  rates 
might  under  the  statute  be  competent  to 
produce  dissimilarity  of  circumstances 
and  conditions,  to  be  taken  into  consider- 
ation by  the  carrier  in  charging  a  greater 
sum  for  a  lesser  than  for  a  longer  haul. 
The  meaning  of  the  law  was  not  decided 
to  be  that  one  kind  of  competition  could 
be  -considered  and  not  another  kind,  but 
that  all  competition,  provided  it  possessed 


the  attributes  of  producing  a  substantial' 
and  material  effect  upon  traffic  and  rate 
making,  was  proper  under  the  statute  to- 
be  taken  into  consideration."  Louisville, 
etc.,  R.  Co.  V.  Behlmer,  175  U.  S.  648,  670,. 
44  L.  Ed.  309. 

18.  River  lines  of  transportation. — Com- 
petition of  river  lines  of  transportation 
is  a  factor  to  be  considered  when  deter- 
mining whether  property  transported  over 
the  same  line  is  carried  under  "substan- 
tially similar  circumstances  and  condi- 
tions," as  that  phrase  is  found  in  the 
fourth  section  of  the  interstate  commerce 
act.  Interstate  Commerce  Commission  v. 
Alabama,  etc.,  R.  Co.,  168  U.  S.  144,  4^ 
L.  Ed.  414;  Illinois  Cent.  R.  Co.  v.  Inter- 
state Commerce  Commission,  206  U.  S. 
441,    457,    51    L.    Ed.    1128. 

19.  Restraint  not  removed. — Interstate 
Commerce  Commission  v.  Alabama,  etc., 
R.  Co.,  168  U.  S.  144,  167,  42  L.  Ed.  414; 
Louisville,  etc.,  R.  Co.  v.  Behlmer,  175  U. 
S.   648,  674,  44  L.   Ed.   309. 

While  a  carrier  may  take  into  consider- 
ation the  existence  of  competition  as  the 
producing  cause  of  dissimilar  circum- 
stances and  conditions,  his  right  to  do  so 
is  governed  by  the  following  principles: 
First.  The  absolute  command  of  the  stat- 
ute that  all  rates  shall  be  just  and  rea- 
sonable, and  that  no  undue  discrimination 
be  brought  about,  though,  in  the  nature 
of  things,  this  latter  consideration  may  in 
many  cases  be  involved  in  the  determi- 
nation of  whether  competition  was  such  as- 
created  a  substantial  dissimilarity  of  con- 
dition. Second.  That  the  competition  re- 
lied upon  be  not  artificial  or  merely  con- 
jectural, but  material  and  substantial" 
thereby  operating  on  the  question  of  traffic 
and  rate  making,  the  right  in  every  event 
to  be  only  enjoyed  with  a  due  regard  to 
the  interest  of  the  public,  after  giving  full 
weight  to  the  benefits  to  be  conferred  on 
the  place  from  whence  the  traffic  moved' 
as  well  as  those  to  be  derived  by  the  lo- 
cality to  which  it  is  to  be  delivered.  Louis- 
ville, etc.,  R.  Co.  V.  Behlmer,  175  U.  S. 
648,    674,    44    L.    Ed.    309. 

20.  Interstate  Commerce  Commission 
V.  Alabama,  etc.,  R.  Co.,  168  U.  S.  144,  164, 
42  L.  Ed.  414;  Texas,  etc..  R.  Co.  v.  In- 
terstate Commerce  Commi=;si'^n,  162  U.  S. 
197,    40    L.    Ed.    940;     Louisville,    etc.,     R. 
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Difference  in  Charge  as  Discrimination  or  Preference.— See  ante,  "As 
to  Long  and  Short  Hauls,"  IV,  E,  1,  c,  (3),   (b). 

3.  "Group  Rates." — It  is  concededly  not  an  infringement  of  the  long  and 
short  haul  clause  for  a  carrier  engaged  in  interstate  commerce,  by  a  so-called 
"group  rate,"  to  charge  the  same  for  like  kinds  of  freight  to  and  from  different 
points  on  its  line  from  and  to  points  outside  the  state. -^ 

To  Points  in  Competitive  Area.— The  railroad  companies  could  consider 
the  competitive  rates  prevailing  at  a  competitive  point  and  use  those  rates  as  a 
basis  for  the  charges  to  points  within  the  competitive  area  in  order  thereby  to 
give  a  lovv^er  rate  to  such  points  than  they  otherwise  would  have  enjoyed.  It 
was  not  true  that  because  the  competitive  rate  to  the  competitive  point  was 
not  unduly  low,  therefore  any  higher  charge  to  an  intermediate  point,  for  the 
shorter  distance,   was  unreasonable. -^ 

4.  Free  Cartage. — A  carrier  subject  to  the  act  may  furnish  free  cartage  from 
its  depot  at  one  station  without  publishing  the  fact,  and  not  do  so  at  another 
near  by,  without  infringing  upon  this  section  or  §  6,  especially  when  the  practice 
lias  been   long  established.-^ 

G.  Pooling  Agreements  Prohibited— 1.  In  General.— The  fifth  section 
of  the  interstate  commerce  act  provides  that  it  shall  be  unlawful  for  any  com- 
mon carrier  subject  to  the  provisions  of  the  act  to  enter  into  any  contract,  agree- 
inent,  or  combination  with  any  other  common  carrier  or  carriers  for  the  pooling 
of  freights  of  different  and  competing  railroads,  or  to  divide  between  them  the 
^ggi'^g^te  or  net  proceeds  of  the  earnings  of  such  railroads,  or  any  portion 
thereof;  and  in  any  case  of  an  agreement  for  the  pooling  of  freights  as  afore- 
said each  day  of  its  continuance  is  deemed  a  separate  offense. 2** 

Giving  Connecting  Carriers  Percentage  of  Through  Rates, — Where  the- 


Co.  V.  Behlmer,  175  U.  S.  648,  654,  44  L. 
Ed.  309;  East  Tennessee,  etc.,  R.  Co.  v. 
Interstate  Commerce  Commission,  181  U. 
S.  1,  45  L.  Ed.  719;  Interstate  Commerce 
Commission  v.  Clyde  Steamship  Co.,  181 
U.  S.  29,  31,  45  L.  Ed.  729.  See  ante,  "Pre- 
vious Application  to  Commission  Unnec- 
essary," IV,  F,  2,  a,   (2). 

In  the  Interstate  Commerce  Commis- 
sion V.  Alabama,  etc.,  R.  Co.,  168  U.  S. 
144,  42  Iv.  Ed.  414,  and  in  Louisville,  etc., 
R.  Co.  V.  Behlmer,  175  U.  S.  648,  44  L- 
Ed.  309,  the  right  of  the  carrier  to  take 
into  view,  on  his  own  motion,  competition 
which  substantially  affected  traffic  and 
rates,  as  the  producing  cause  of  dissim- 
ilarity of  circumstance  and  condition,  was 
upheld.  East  Tennessee,  etc.,  R.  Co.  z'. 
Interstate  Commerce  Commission,  181  U. 
S.   1,   15,  45   L.   Ed.  719. 

21.  Group  rates. — Interstate  Commerce 
Commission  v.  Detroit,  etc.,  R.  Co.,  167 
U.   S.   633,  639,  42   L.   Ed.   306. 

22.  Group  rates  to  points  in  competitive 
area. — Interstate  Commerce  Commission 
v.  Louisville,  etc.,  R.  Co.,  190  U.  S.  273, 
283,  47  L.  Ed.  1047. 

The  railroad  companies  had  a  right  to 
take  the  lower  rate  prevailing  at  Atlanta 
{a  competitive  point)  as  a  basis  for  the 
charge  made  to  places  in  territory  con- 
tiguous to  Atlanta,  and  to  ask  in  addition 
to  the  low  competitive  rate  the  local  rate 
from  Atlanta  to  such  places,  provided 
thereby  no  increased  charges  resulted 
over  those  which  would  have  been  occa- 
sioned if  the  low  rate  to  Atlanta  had  been 
left  out  of  view.    That  is  to  say,  it  seems 


incontrovertible  that  in  making  the  rate,  as 
the  railroads  had  a  right  to  meet  the  com- 
petition, they  were  authorized  to  give  the 
shippers  the  benefit  of  it  by  according  to 
them  a  lower  rate  than  would  otherwise 
have  been  afforded.  True  it  is,  that  by  this 
method  a  lower  rate  from  New  Orleans 
than  was  exacted  at  LaGrange  obtained  at 
the  longer  distance  places  lying  between 
LaGrange  and  Atlanta,  but  this  was  only 
the  result  of  their  proximity  to  the  com- 
petitive point,  and  they  hence  obtained 
only  the  advantage  resulting  from  their 
situation.  Interstate  Commerce  Commis- 
sion V.  Louisville,  etc.,  R.  Co.,  190  U.  S. 
273,  282,  47  L.  Ed.  1047. 

23.  Free  cartage. — Interstate  Commerce 
Commission  zi.  Detroit,  etc.,  R.  Co.,  167 
U.  S.  633,  644,  42  L.  Ed.  306.  See  ante, 
"Free  Cartage,"  IV,  D,  2. 

Cartage  is  not  in  general  a  terminal  ex- 
pense, and  is  not  in  general  assumed  by 
the  carrier.  The  transportation  as  be- 
tween the  carrier  and  its  patrons  ends 
when  the  freights  are  received  at  the  ware- 
house, and  the  charge  made  is  for  a  serv- 
ice which  ends  there.  Interstate  Com- 
merce Commission  z'.  Detroit,  etc.,  R.  Co., 
167   U.    S.    633,   646,   42    L.    Ed.   306. 

As  to  duty  to  publish  under  §  6,  see  post, 
"Contents    of    Schedules,"    IV,    H,    1,    c. 

24.  In  general. — Interstate  Commerce 
Commission  zf.  Brimson,  154  U.  S.  447, 
458,  38  L.  Ed.  1047;  United  States  v.  Trans- 
Missouri  Freight  Ass'n,  166  U.  S.  290,  315, 
41  L.  Ed.  1007;  Interstate  Commerce 
Commission  v.  Cincinnati,  etc.,  R.  Co.,  167 
U.  S.  479,  42  L.  Ed.  243,    afilirmed  and  fol- 


494 


INT  ERST  ATU  AND  FOREIGN  COMMERCE. 


initial  carrier  which  had  estahhshed  a  rule  by  which  it  reserved  the  right  to 
route  freight  to  destination  beyond  its  own  line,  made  arrangemenis  with  the 
connecting  carriers  to  give,  them  a  certain  percentage  of  its  through  tariff  rates, 
in  order  to  break  up  rebating  by  such  connecting  carriers,  held,  that  this  agree- 
ment was  valid,  and  was  not  a  violation  of  the  interstate  commerce  act,  §  5, 
which   prohibited   the   pooling  of    freights. ^^ 

2.  Efi'Ect  on  Trust  Agreement — Antitrust  Law. — This  provision  does 
not  authorize  or  prohibit  an  agreement  between  competing  railroads  relating  to 
traffic  rates  for  the  transportation  of  articles  of  commerce  between  the  states, 
such  as  the  antitrust  law  of  1890  seeks  to  prevent. 2<5 

H.  Printed  Schedules  of  Rates  to  Be  Posted— Notice  of  Advance  and 
Reduction — Joint  Rate  Tariffs — 1.  Establishing,  Publishing  and  Filing 
Schedules  of  Rates,  Fares  and  Charges — a.  Duty  to  Establish  and  Publish 
— Terms  of  Statute. — Section  6  of  the  interstate  co..imerce  act  as  amended  by 
the  act  of  March  2,  1889,  provides  "that  every  common  carrier  subject  to  the 
provisions  of  this  act  shall  print  and  keep  open  to  public  inspection  schedules 
showing  the  rates  and  fares  and  charges  for  the  transportation  of  passengers 
and  property  which  any  such  common  carrier  has  established  and  which  are  in 
force  at  the  time  upon  its  route. "^^ 

b.  Form  of  Schedules. — The  interstate  commerce  commission  may  determine 
and  prescribe  the  form  in  which  the  schedules,  required  by  §  6  of  the  act  to  be 
kept  open  to  public  inspection,  are  to  be  prepared  and  arranged,  and  may  change 
the  form  from  time  to  time  as  shall  be   found  expedient. -^ 

c.  Contents  of  Schedules. — In  General. — It  is  provided  that  the  schedules  of 
rates,  fares  and  charges,  required  to  be  printed  by  a  common  carrier  shall  plainly 
state  the  places  upon  its  railroad  between  which  property  and  passengers  will 
be  carried,  and  shall  contain  the  classification  of  freight  in  force,  and  shall  also 
state  separately  the  terminal  charges  and  any  rules  or  regulations  which  in  any 
way  change,  affect,  or  determine  any  part  or  the  aggregate  of  such  aforesaid 
rates,  fares  and  charges.^^ 


lowed  in  Savannah,  etc.,  R.  Co.  v.  Florida 
Fruit  Exchange,  167  U.  S.  512,  42  L.  Ed. 
25'. 

25.  Giving  connecting  carriers  percentage 
of  through  rates. — Southern  Pac.  Co. 
I'.  Interstate  Commerce  Commission,  200 
U.    S.    536,    558,    50   L-    Ed.    585. 

"No  case  is  m.ade  out  of  the  violation 
of  the  pooling  provision  in  the  fifth  sec- 
tion of  the  act,  even  where  the  initial 
carrier  promises  fair  treatment  to  the 
connecting  roads,  and  carries  out  such 
promises."  Southern  Pac.  Co.  v.  Inter- 
state Commerce  Commission,  200  U.  S. 
536,   50  L.   Ed.   585. 

26.  Construed  with  antitrust  law. — 
United  States  v.  Trans-Missouri  Freight 
Ass'n,  166  U.  S.  290,  315,  41  L.  Ed.  1007. 

The  fifth  section  prohibits  what  is 
termed  "pooling,"  but  there  is  no  express 
provision  in  the  act  prohibiting  the  main- 
tenance of  traffic  rates  among  competing 
roads  by  making  such  an  agreetyient  as 
this,  nor  is  there  any  provision  which  per- 
mits it.  Prior  to  the  passage  of  the  act 
the  companies  had  sometimes  endeavored 
to  regulate  competition  and  to  maintain 
rates  liy  pooling  arrangements,  and  in 
the  act  that  kind  of  an  arrangement  was 
forbidden.  United  States  v.  Trans-Mis- 
souri Freight  Ass'n,  166  U.  S.  290,  315,  41 
L.    Ed.   1007.    And   see   ante,   "Nature   and 


Purpose,"  IV,  A,  1.  See  the  title  MO- 
NOPOLIES AND  CORPORATE 
TRUSTS. 

27.  Duty  to  establish  and  publish — 
Terms  of  statute. — Interstate  Commerce 
Commission  v.  Brimson,  154  U.  S.  447,  549, 
3SL.  Ed.  1047;  Gulf,  etc.,  R.  Co.  v.  Hefley, 
158  U.  S.  98,  101,  39  L.  Ed.  910;  United 
States    V.    Trans-Missouri    Freight    Ass'n, 

166  U.  S.  290,  315,  41  L.  Ed.  1007;  Inter- 
state Commerce  Commission  v.  Cincin- 
nati, etc.,  R.  Co.,  167  U.  S.  479,  42  L.  Ed. 
243;  Savannah,  etc.,  R.  Co.  v.  Florida  Fruit 
Exchange,  167  U.  S.  512,  42  L.  Ed.  257; 
Parsons  v.  Chicago,  etc.,  R.  Co.,  167  U.  S. 
447,  458,  42  L.  Ed.  231;  Interstate  Com- 
merce Commission  v.  Detroit,  etc.,  R.  Co., 

167  U.  S.  633,  645,  42  L.  Ed.  306;  Texas  & 
Pac.  R.  Co.  V.  Cisco  Oil  Mill,  204  U.  S. 
449,  451,  51  L.  Ed.  562;  Texas  &  Pac.  R. 
Co.  V.  Abilene  Cotton  Oil  Co.,  204  U.  S. 
426,  437,  51   L.   Ed.   553. 

28.  Form  of  schedules. — Interstate  Com- 
merce Act,  §  6,  as  amended  March  2, 
1889;  Texas  &  Pac.  R.  Co.  v.  Abilene  Cot- 
ton Oil  Co.,  204  U.  S.  426,  427,  438,  51  L. 
Ed.    553. 

29.  In  general. — Interstate  Commerce 
Act,  §  6,  as  amended  March  2,  1889;  In- 
terstate Commerce  Commission  v.  Brim- 
son,  154  U.  S.  447,  459,  38  L.  Ed.  1047; 
Wight    V.    United    States,    167    U.    S.    512, 
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Free  Cartage. — It  is  doubtful  whether  cartage,  when  furnished  without 
charge  by  a  railroad  company,  comes  within  the  meaning  of  the  phrase  "ter- 
minal charges,"  or  can  be  regarded  as  "a  rule  or  regulation"  which  in  anywise 
"changes,  afifects  or  determines"  any  part  or  the  aggregate  of  the  rates,  fares 
and  charges.^® 

d.  Manner  of  Publication. — The  schedules  of  rates,  fares  and  charges  re- 
quired to  be  printed  by  a  common  carrier  shall  be  plainly  printed  in  large  type, 
and  copies  for  the  use  of  the  public  shall  be  posted  in  two  public  and  conspic- 
uous places  in  every  depot,  station,  or  office  of  such  common  carrier  where 
passengers  or  freight,  respectively,  are  received  for  transportation,  in  such  form 
that  they  shall  be  accessible  to  the  public  and  can  be  conveniently  inspected.^^ 

Not  a  Condition  Precedent. — Where  schedule  of  rates  had  been  filed  with 
the  interstate  commerce  commission  and  copies  thereof  furnished  to  the  freight 
officers  of  the  railroad  company,  it  was  held  that  such  schedule  of  rates  had  be- 
come legally  operative,  notwithstanding  copies  had  not  been  posted  in  its  depots 
as  required  by  the  act  to  regulate  commerce. ^ 2 

e.  Filing  of  Copies  unth  Commission. — Every  common  carrier  subject  to  the 
provisions  of  the  interstate  commerce  act,  §  6,  as  amended  March  2,  1889,  is 
required  to  file  with  the  interstate  commerce  commission  copies  of  its  schedules 
of  rates,  fares  and  charges  which  have  been  established  and  published  in  com- 
pliance with  the  requirements  of  the  act,  and  t©  promptly  notify  the  commission 
of  all  changes  made  in  same.^s  And  it  is  also  required  that  every  such  common 
carrier  shall  file  with  the  commission  copies  of  all  contracts,  agreements,  or  ar- 
rangements, with  other  common  carriers  in  relation  to  any  traffic  affected  by  the 
provisions  of  the  act.^^ 

2.  Change  of  Schedules. — Section  6  of  the  act  forbids  any  advance  or  re- 
duction in  such  rates,  fares,  and  charges,  so  established  and  published,  except 
upon  public  notice,  of  which  changes  the  commission  shall  be  notificd.^^ 


517,  43  L.  Ed.  258;  Interstate  Commerce 
Commission  v.  Detroit,  etc.,  R.  Co.,  167 
U.  S.  633,  645,  42  L.  Ed.  306;  Interstate 
Commerce  Commission  v.  Chicago,  etc., 
R.  Co.,  186  U.  S.  320,  337,  46  L.  Ed.  1182; 
Texas  &  Pac.  R.  Co.  v.  Cisco  Oil  Mill,  204 
U.  S.  449,  451,  51  L.  Ed.  562.  See  ante, 
"Terminal  Charges,"  IV,  C,  5;  "Terms 
and  Scope  of  Statute,"  IV,  D,  1,  a. 

"The  purpose  of  this  provision  was  to 
compel  the  schedules  to  be  so  drawn  as  to 
plain]}'  inform  of  their  import,  and  to  ex- 
act that  when  the  rates  were  changed  the 
change  should  be  so  stated  as  not  to  mis- 
lead and  confuse."  Interstate  Commerce 
Commission  v.  Chicago,  etc.,  R.  Co.,  186 
U.    S.    320,   337,   46   L.   Ed.    1182. 

30.  Free  cartage. — Interstate  Commerce 
Commission  v.  Detroit,  etc.,  R.  Co.,  167  U. 
S.    633,   42   L.   Ed.   306. 

However,  it  has  been  said,  in  a  matter 
of  this  kind,  much  should  be  left  to  the 
judgment  of  the  commission,  and  should  it 
direct,  by  a  general  order,  that  railway- 
companies  should  thereafter  regard  car- 
tage when  furnished  free  as  one  of  the 
terminal  charges,  and  include  it  as  such 
in  their  schedules,  such  an  order  inight  be 
regarded  as  a  reasonable  exercise  of  the 
commission's  power.  Interstate  Com- 
merce Commission  v.  Detroit,  etc.,  R.  Co., 
167  U.  S.  633,  42  L-  Ed.  306. 

Therefore,  it  has  been  held  that  the  fail- 
ure of  a  railroad  company  to  state  in  its 
schedules  posted  and  published  at  a  point 


on  its  line,  the  fact  that  it  furnishes  free 
cartage  at  such  point,  is  not  a  violation  of 
§  6  of  the  interstate  commerce  act,  from 
the  fact  that  the  failure  to  publish  the 
fact  of  free  cartage  in  its  schedule  might 
result  in  ignorance  by  some  shippers  of 
the  existence  of  such  a  privilege.  Inter- 
state Commerce  Commission  v.  Detroit, 
etc.,  R.  Co.,  167  U.  S.  633,  42  L.  Ed.  306. 

31.  Manner  of  publication. — Interstate 
Commerce  Act,  §  6,  as  amended  March  2, 
1889.  Gulf,  etc.,  R.  Co.  v.  Hefley,  158  U. 
S.  98,  101,  39  L.  Ed.  910;  Texas  &  Pac.  R. 
Co.  V.  Cisco  Oil  Mill,  204  U.  S.  449,  451, 
51  L.  Ed.  562;  Parsons  v.  Chicago,  etc.,  R. 
Co.,  167  U.  S.  447.  458,  42  L.   Ed.  231. 

32.  Not  a  condition  precedent. — Texas 
&  Pac.  R.  Co.  V.  Cisco  Oil  Mill,  204  U.  S. 
449,  51   L.   Ed.   562. 

33.  Filing  copies  with  commission. — In- 
terstate Commerce  Commission  v.  Cin- 
cinnati, etc.,  R.  Co.,  167  U.  S.  479.  42  L. 
Ed.  243;  Savannah,  etc.,  R.  Co.  v.  Florida 
Fruit  Exchange.  167  U.  S.  512,  42  L.  Ed. 
257;  Texas  &  Pac.  R.  R.  Co.  v.  Abilene 
Cotton  Oil  Co.,  204  U.  S.  426,  427,  438,  51 
L.  Ed.  553. 

34.  Contracts,  agreements  or  arrange- 
ments.— Interstate  Commerce  Act,  §  6,  as 
amended  March  2,  1889.  Interstate  Com- 
merce Commission  v.  Brimson,  154  U.  S. 
447,  459.  38  L.  Ed.   1047. 

35.  Change  of  schedules. — Interstate 
Commerce  Commission  v.  Brimson,  154 
U.   S.   447,   490,   38   L.    Ed.    1047;   Gulf,   etc.. 
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3.  Effect  of  Variance  from  Schedule  Rates — a.  In  General— S^cixow 
6  of  the  act  provides  that  when  any  common  carrier  shall  have  established  and 
published  its  rates,  fares  and  charges  in  compliance  with  the  provisions  of  said 
section,  it  shall  be  unlawful  for  such  common  carrier  to  charge,  demand,  collect 
or  receive  from  any  person  or  persons  a  greater  or  less  compensation  for  the 
transportation  of  passengers  or  property,  or  for  any  services  in  connection  there- 
with, than  is  specified  in  such  published  schedule  of  rates,  fares  and  charges  as 
may  at  the  time  be  in  force.^*^ 

Scope  and  Construction  of  Prohibition. — The  prohibition  in  the  interstate 
commerce  act  against  directly  or  indirectly  charging  less  than  the  published 
rates  shows  that  the  purpose  of  the  statute  was  to  make  the  prohibition  applica- 
ble to  every  method  of  dealing  by  carrier  by  which  the  forbidden  result  could 
be  brought  about.  The  public  purpose  for  which  the  statute  was  intended  was 
to  compel  the  carrier  as  public  agent  to  give  equal  treatment  to  all.^^ 

Sale  of  Commodity  at  Price  Less  than  Cost  Plus  Schedule  Rates. — A 
carrier  engaged  in  interstate  commerce,  which  is  not  specially  authorized  to  do 
so  by  its  charter  or  existing  legislation  prior  to  the  interstate  commerce  act, 
violates  the  provisions  of  such  act  (that  the  published  rates  must  be  adhered 
to,  and  prohibiting  undue  or  unreasonable  discriminations,  and  preferences, 
or  rebates),  in  substance,  if  not  in  form,  by  buying,  transporting  and  sell- 
ing a  commodity,  even  to  complete  a  contract  for  the  commodity  sold,  when  the 
stipulated  price  does  not  fully  cover  the  cost  price,  delivery  and  published  tariff" 
rates.3^     Unless  such  authority  was  expressly  given  prior  to  the  interstate  com- 


R.  Co.  V.  Hefley,  158  U.  S.  98,  101,  39  L. 
Ed.    910.       • 

It  is  provided  that  reduction  in  such 
published  rates,  fares  or  charges  shall  only 
be  made  after  three  days'  public  notice 
to  be  given  in  the  same  manner  that  notice 
of  an  advance  in  rates  must  be  given.  In- 
terstate Commerce  Act,  §  6,  as  amended 
March  2,  1889.  Gulf,  etc.,  R.  Co.  v.  Hefley, 
158  U.  S.  98,  101,  39  L.  Ed.  910.  See,  also, 
Interstate  Commerce  Commission  v.  Cin- 
cinnati; etc.,  R.  Co.,  167  U.  S.  479,  42  L. 
Ed.  243,  affirmed  and  followed  in  Savan- 
nah, etc.,  R.  Co.  V.  Florida  Fruit  Ex- 
change, 167  U.  S.  512,  42  L.  Ed.  257. 

36.  Effect  of  variance  from  schedule 
rates. — Interstate  Commerce  Act,  §  6,  as 
amended  March  2,  1889.  Gulf,  etc.,  R.  Co. 
V.  Hefley,  158  U.  S.  98,  101,  39  L.  Ed.  910. 

"There  is  not  only  a  relation,  but  an 
indissoluble  unity  betwen  tlie  provision 
for  the  establishment  and  maintenance  of 
rate  until  corrected  in  accordance  with 
the  statute  and  the  prohibitions  against 
preferences  and  discrimination.  This  fol- 
lows, because  unless  the  requirement  of  a 
uniform  standard  of  rates  be  complied 
with,  it  would  result  that  violations  of  the 
statute  as  to  preferences  and  discrimina- 
tion would  inevitably  follow."  Texas  & 
Pac.  R.  Co.  V.  Abilene  Cotton  Oil  Co.,  204 
U.  S.  426,  440,  51  L.   Ed.  553. 

"That  the  act  to  regulate  commerce 
was  intended  to  afford  an  effective  means 
for  redressing  the  wrongs  resulting  from 
unjust  discrimination  and  undue  preference 
is  undoubted.  Indeed,  it  is  not  open  to 
■controversy  that  to  provide  for  these  sub- 
jects was  among  the  principal  purposes  of 
the  act.  Interstate  Commerce  Commis- 
sion V.  Cincinnati,  etc.,   R.   Co.,  167  U.   S. 


479,  494,  42  L.  Ed.  243.  And  it  is  apparent 
that  the  means  by  which  these  great  pur- 
poses were  to  be  accomplished  was  the 
placing  upon  all  carriers  the  positive  duty 
to  establish  schedules  of  reasonable  rates 
which  should  have  a  uniform  application 
to  all  and  which  should  not  be  departed 
from  so  long  as  the  established  schedule 
remained  unaltered  in  the  manner  provided 
by  law."  Texas  &  Pac.  R.  Co.  v.  Abilene 
Cotton  Oil  Co.,  204  U.  S.  426,  439,  51  L. 
Ed,  553,  citing  Cincinnati,  etc.,  R.  Co.  v. 
Interstate  Commerce  Commission,  162  U. 
S.  184,  40  L.  Ed.  935;  Interstate  Com- 
merce Commission  v.  Cincinnati,  etc.,  R. 
Co..   167  U.   S.   479,   42   L.   Ed.  243. 

37.  Scope  and  construction. — New 
York,  etc.,  R.  Co.  v.  Interstate  Commerce 
Commission,  200  U.  S-  361,  391,  50  L.  Ed. 
51.5. 

"To  this  extent  and  for  these  purposes 
the  statute  was  remedial  and  is,  there- 
fore, entitled  to  receive  that  interpreta- 
tion which  reasonably  accomplishes  the 
great  public  purpose  which  it  was  en- 
acted to  subserve."  New  York,  etc.,  R. 
Co.  7'.  Interstate  Commerce  Commission, 
200   U.    S.    361,   391,   50    L-    Ed.    515. 

38.  Sale  of  commodity  under  cost  plus 
delivery  and  scheduled  rates. — New  York, 
etc.,  R.  Co.  V.  Interstate  Commerce  Com- 
mission, 200  U.  S.  361,  50  L.  Ed.  515. 

"Such  prohibitions  would  be  rendered 
wholly  ineffective  by  deciding  that  a  car- 
rier may  avoid  those  prohibitions  by  mak- 
ing a  contract  for  the  sale  of  a  commodity 
stipulating  for  the  payment  of  a  fixed  price 
in  the  future,  and  thereby  acquiring  the 
power  during  the  life  of  the  contract  to 
continue  to  execute  it,  although  a  violation 
of    the    act    to    regulate    commerce    might 
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merce  law.^^ 

Injunction. — When  a  carrier  has  violated  the  terms  of  the  interstate  com- 
merce act  in  any  particular,  the  court  may  grant  a  perpetual  injunction  as  to 
the  act,  commodity  and  means  employed;  but  the  injunction  will  not  be  granted 
in  general  terms,  prohibiting  the  carrier  from  any  violation  of  the  act.^o 


arise  from  doing  so."  New  York,  etc.,  R. 
Co.  V.  Interstate  Commerce  Commission, 
200  U.  S.  361,  398,  50  L.  Ed.  515. 

"Because  no  express  prohibition  against 
a  carrier  who  engages  in  interstate  com- 
merce becoming  a  dealer  in  commodities 
moving  in  such  cominerce  is  found  in  the 
act,  it  does  not  follow  that  the  provisions 
which  are  expressed  in  that  act  should  not 
be  applied  and  be  given  their  lawful  effect. 
Even,  therefore,  if  the  result  of  applying 
the  prohibitions  as  we  have  interpreted 
them  will  be  practically  to  render  it  dil- 
ficult,  if  not  impossible,  for  a  carrier  to 
■deal  in  commodities,  this  aflfords  no 
ground  for  relieving  us  of  the  plain  duty 
of  enforcing  the  provisions  of  the  statute 
as  they  exist."  New  York,  etc.,  R.  Co.  v. 
Interstate  Commerce  Commission,  200  U. 
S.  361,  399,  50  L.  Ed.  515. 

As  the  prohibition  of  the  interstate  com- 
merce act  is  ever  operative,  even  if  the 
facts  established  that  at  the  particular 
time  the  contract  was  made,  considering 
the  then  cost  of  coal  and  other  proper 
items,  the  net  published  tariff  of  rates 
would  have  been  realized  by  the  carrier 
from  the  contract,  which  is  not  the  case, 
it  is  apparent  that  the  deliveries  under  the 
contract  came  under  the  prohibition  of  the 
statute  whenever,  for  any  cause,  such  as 
the  enhanced  cost  of  the  coal  at  the  mines, 
an  increase  in  the  cost  of  the  ocean  car- 
riage, etc.,  the  gross  sum  realized  was  not 
sufficient  to  net  the  carrier  its  published 
tariff  of  rates.  This  must  be  the  case  in 
order  to  give  vitality  to  the  prohibitions  of 
the  interstate  commerce  act  against  the 
acceptance  at  any  time  by  a  carrier  of  less 
than  its  published  rates.  New  York,  etc., 
R.  Co.  ■;:'.  Interstate  Commerce  Commis- 
sion,  200   U.   S.   361,   398,   50    L.    Ed.    515. 

Claim  for  damages  arising  from  similar 
foregoing  contract. — It  being  set  up  in  de- 
fense that  bj^  reason  of  a  large  claim 
against  the  carrier,  arising  out  of  a  similar 
preceding  contract  between  same  parties, 
from  which  it  was  released  as  part  con- 
sideration for  making  the  contract  now 
considered,  and  that  this  caused  the  price 
largely  to  exceed  in  reality  the  cost  of  the 
coal  with  the  published  rates  added 
thereto,  it  was  held:  Concluding,  there- 
fore, that  both  the  contracts  made  by  the 
carrier  with  the  purchaser  were  contrary 
to  public  policy,  and  void  because  in  con- 
flict with  the  prohibitions  of  the  act  to 
regulate  commerce,  it  obviously  follows 
that  such  contracts  were  not  suscopiible 
of  being  enforced  by  the  purchaser,  and 
afforded  no  legal  basis  for  a  claim  of  the 
purchaser  against  the  carrier,  and  there- 
fore this  was  no  valid  defense  to  the 
7  U  S  Enc— 32 


charge  of  infringing  these  prohibitions  of 
the  statute.  New  York,  etc.,  R.  C:..  v.  In- 
terstate Commerce  Commission,  200  (j  S 
361,  402,  50  L.  Ed.  515. 

As  undue  preference,  advantage  or  dis- 
crimination.— "And  the  considerations  pre- 
viously stated  serve  also  to  demonstrate 
that  the  prohibitions  of  the  act  to  regulate 
commerce  concerning  'undue  or  unreason- 
able preference  or  advantage,'  'undue  or 
unreasonable  prejudice  or  disadvantage,' 
and  'unjust  discrimination,'  are  in  con- 
flict with  the  asserted  right  of  a  carrier  to 
become  a  dealer  in  commodities  which  it 
transports,  and,  as  such  dealer,  to  sell  at 
a  price  less  than  the  cost  and  the  pub- 
lished rates."  New  York,  etc.,  R.  Co.  v 
Interstate  Commerce  Commission,  200  U. 
S.   361,  395,  50  L.  Ed.  515. 

39.  Previous  authority.— Where  a  carrier 
is  engaged  in  business  authorized  by  char- 
ter or  legislation  prior  to  interstate  com- 
merce act,  and  so  interblended  with  the 
transportation  as  to  defy  separation,  the 
authority  of  regulating  is  limited  to  com- 
pelling just  and  reasonable  rates.  New 
York,  etc.,  R.  Co.  v.  Interstate  Commerce 
Commission,  200  U.  S.  361,  50  L.  Ed.  515. 

The  interpretation  given  by  the  commis- 
sion to  the  act  to  regulate  commerce  that 
these  prohibitions  are  not  applicable  to 
carriers  which,  prior  to  the  adoption  of  the 
interstate  commerce  act,  were  authorized 
by  their  charters  or  legislative  authority 
to  carry  on  both  the  business  of  mining 
and  selling  the  coal  so  mined,  and  trans- 
porting the  same  to  market,  is  now  bind- 
ing, and,  as  restricted  to  the  precise  con- 
ditions which  were  passed  on  in  the  cases 
referred  to,  must  be  applied  to  all  strictly 
identical  cases  in  the  future;  at  least,  un- 
til congress  has  legislated  on  the  subject. 
This  is  in  consequence  of  the  far^iliar  rule 
that  a  construction  made  by,  the  body 
charged  with  the  enforcement  of  a  statute, 
which  construction  has  long  obtained  in 
practical  execution,  and  has  been  impliedly 
sanctioned  by  the  re-enactment  of  the  stat- 
ute without  alteration  in  the  particulars 
construed,  when  not  plainly  erroneous, 
must  be  treated  as  read  into  the  statute. 
New  York,  etc.,  R.  Co.  v.  Interstate  Com- 
merce Commission,  200  U.  S.  361,  401,  50 
L.  Ed.  515. 

40.  Injunction. — New  York,  etc.,  R.  Co. 
f.  Interstate  Commerce  Commission,  200 
U.   S.   361,  50  L.   Ed.  515. 

"The  requirement  of  the  act  to  regulate 
commerce,  that  a  court  shall  enforce  an 
observance  of  the  statute  against  a  car- 
rier who  has  been  adjudged  to  have  vio- 
lated its  provisions,  in  no  way  gives  coun- 
tenance  to   the   assumption   that   congress 
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b.  Effect  on  Carrier  s  Lien. — Whatever  may  be  the  rate  agreed  upon,  the  car- 
rier's lien  on  the  goods  is,  by  force  of  the  act  of  congress,  for  the  amount  fixed 
by  the  pubHshed  schedule  of  rates  and  charges,  and  this  lien  can  be  discharged^ 
and  the  consignee  can  become  entitled  to  the  goods,  only  by  the  payment,  or 
tender  of  payment,  of  such  amount.^ ^ 

c.  Recovery  Back  of  Difference  between  Quoted  and  Scheduled  Rates. — And 
an  excess  of  the  schedule  rates  over  a  rate  quoted  to  the  shipper,  cannot  be  re- 
covered back  by  the  shipper  after  payment.*^ 

4.  Joint  Tariffs  of  Rates. — And  it  is  also  provided  that  in  cases  where 
passengers  and  freight  pass  over  continuous  lines  or  routes  operated  by  more 
than  one  common  carrier,  and  the  several  common  carriers  operating  such  lines 
or  routes  established  joint  tariffs  of  rates,  fares  or  charges  for  such  continuous 
lines  or  routes,  copies  of  such  joint  tariffs  shall,  in  like  manner,  be  filed  with  the 
commissioner.  And  like  notice  must  be  given  of  any  advance  or  reduction  as  in 
the  case  of  the  other  schedules  above.^^  And  when  so  filed  it  is  unlawful  to. 
charge   more  or  less  than  is  named   therein.*'*      But  this  does   not  prevent  the 


intended  that  a  court  should  issue  an  in- 
junction of  such  a  general  character  as 
would  be  violative  of  the  most  elemen- 
tary principles  of  justice."  New  York, 
etc.,  R.  Co.  V.  Interstate  Commerce  Com- 
mission, 200  U.  S.  361,  404,  50  L.  Ed.  515. 
See,  generally,  the  title  INJUNCTIONS, 
vol.  6,  p.   1022. 

41.  Effect  on  carrier's  lien. — Texas,  etc., 
R.  Co.  V.  Mugg,  202  U.  S.  242,  245.  50  L. 
Ed.  1011;  Gulf,  etc,  R.  Co.  v.  Hefley,  158 
U.  S.  98,  39  L.  Ed.  910. 

One  who  has  obtained  from  a  common 
carrier  transportation  of  goods  from  one 
state  to  another  at  a  rate,  specified  in  the 
bill  of  lading,  less  than  the  published 
schedule  rates  filed  with  and  approved  by 
the  interstate  commerce  commission,  and 
in  force  at  the  time,  whether  or  not  he 
knew  that  the  rate  obtained  was  less  than 
the  schedule  rate,  is  not  entitled  to  re- 
cover the  goods,  or  damages  for  their 
detention,  upon  the  tender  of  payment  of 
the  amount  of  charges  named  in  the  bill 
of  lading,  or  of  any  sum  less  than  the 
schedule  charges.  Gulf,  etc.,  R.  Co.  v. 
Hefley,  158  U.^S.  98,  39  L.  Ed.  910;  Texas, 
etc.,  R.  Co.  V.  Mugg,  202  U.  S.  242,  245, 
50  L.  Ed.  1011.  See  the  title  CARRIERS, 
vol.  3,  p.  615. 

42.  Recovery  back  of  difference. — "In 
Texas,  etc.,  R.  Co.  v.  -Mugg,  202  U.  S.  242, 
50  L.  Ed.  1011,  the  facts  were  as  follows: 
On  an  interstate  shipment  a  given  rate, 
less  than  the  lawful  schedule  rate,  was 
quoted  to  the  shipper  by  the  agent  of  the 
railroad  at  the  point  of  shipment.  On  the 
arrival  of  the  goods  at  their  destination 
the  road  exacted  the  schedule  rate,  whilst 
the  shipper  insisted  he  was  entitled  to  the 
lower  and  quoted  rate.  And  a  recovery 
of  the  excess  collected  over  the  quoted 
rate  was  allowed  by  a  court  of  the  state 
of  Texas.  Reversing  the  judgment,  it  was 
here  held  that  the  rate  fixed  in  the  sched- 
ule filed  pursuant  to  the  act  to  regulate 
commerce  was  controlling,  that  it  was  be- 
j'ond  the  power  of  the  carrier  to  depart 
from  such  rates  in  favor  of  any  shipper, 
and  that  the  erroneous  quotation  of  rates 


made  by  the  agent  of  the  railroad  did  not 
justify  recovery,  since  to  do  so  would  be 
in  effect  enabling  the  shipper,  whose  duty 
it  was  to  ascertain  the  published  rate,  to 
secure  a  preference  over  other  shippers,, 
contrary  to  the  act  to  regulate  commerce." 
Texas  &  Pac.  R.  Co.  v.  Abilene  Cotton 
Oil  Co.,  204  U.   S.  426,  445,  51   L.   Ed.  553. 

43.  Joint  tariff s  of  rates. — Interstate  Com- 
merce Act,  §  6,  as  amended  Alarch  2,  1889. 
Interstate  Commerce  Commission  v.  Brim- 
son,  154  U.  S.  447,  459,  38  L.  Ed.  1047;. 
Gulf,  etc.,  R.  Co.  V.  Hefley,  158  U.  S.  98, 
101,  39  L.  Ed.  910;  Parsons  v.  Chicago^ 
etc.,  R.  Co.,  167  U.  S.  447,  458,  42  L.  Ed. 
231;  Interstate  Commerce  Commission  v. 
Cincinnati,  etc.,  R.  Co.,  167  U.  S.  479,  42- 
L.  Ed.  243,  affirmed  and  followed  in  Sa- 
vannah, etc.,  R.  Co.  V.  Florida  Fruit  Ex- 
change, 167   U.   S.   512,  42   L.   Ed.  257. 

Such  carriers  are  required  to  file  with 
the  interstate  commerce  commissiort 
copies  of  their  joint  tariffs,  which  shall  be 
made  public  by  the  carriers  when  directed 
by  the  commission,  in  so  far  as  in  the 
judgment  of  the  commission  it  is  deemed 
practicable,  the  commission  being  given 
power  to  prescribe  the  measure  of  pub- 
licity to  be  given  and  the  places  in  which 
the  joint  tariffs  shall  be  published.  There 
is  also  a  prohibition  like  to  that  quoted 
of  any  advance  of  such  joint  rates  except 
after  ten  days'  notice,  or  any  reduction 
except  after  three  days'  notice.  Gulf,  etc.^ 
R.  Co.  V.  Hefley,  158  U.  S.  98,  101,  39  L. 
Ed.   910. 

44.  Must  be  followed. — Interstate  Com- 
merce Act,  §  6,  as  amended  March  6,  1889. 
Gulf,  etc.,  R.  Co.  V.  Hefley,  158  U.  S.  98, 
101,  39  L.  Ed.  910;  Interstate  Commerce 
Commission  v.  Brimson,  154  U.  S.  447^ 
459,  38  L.  Ed.  1047;  Texas  &  Pac.  R.  Co. 
V.  Abilene  Cotton  Oil  Co..  204  U.  S.  42G, 
427,  437,  51  L.  Ed.  553;  Southern  Pac.  Co. 
-•.  Interstate  Commerce  Commission,  20(V 
U.  S.  536,  50  L.  Ed.  585. 

Penalty. — Section  10  makes  a  violation 
of  these  provisions  by  any  carrier,  or  any 
agent  or  person  acting  for  the  carrier,  a 
penal   offense,   subject  to   fine  not   exceed- 
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carrier  from  reserving  the  right  to  route  goods  beyond  his  Hne,  when  necessary 
to  break  up  reba\ing  by   connecting  carriers.^^ 

IVlahiiLg'  BUtes  Is  Voluntary. — And  under  the  interstate  commerce  act  it  is 
held  that  joint  through  tariff  rates  are  a  question  of  agreement  between  the 
companies  and  under  their  control,  and  that  an  initial  carrier  could  agree  upon 
joint  through  rates  with  one  or  several  connecting  carriers,  or  not,  as  it  chose.'**' 

5.  Enforcement. — See  post,  "Enforcement  of  Act  and  Consequences  of 
Violation,"  IV,  K,  2. 

I.  Combination  to  Prevent  Continuous  Carriage  of  Freight  to  Desti- 
nation Prohibited. — Continuous  Carriage. — The  seventh  section  of  the  in- 
terstate commerce  act  provides  that  it  shall  be  unlawful  for  any  common  car- 
rier subject  to  the  provision  of  the  act  to  enter  into  any  combination,  contract, 
or  agreement,  expressed  or  implied,  to  prevent  by  change  of  time  schedule,  car- 
riage in  different  cars,  or  by  other  means  or  devices,  the  carriage  of  freights 
from  being  continuous  from  the  place  of  shipment  to  the  place  of  destination; 
and  no  break  of  bulk,  stoppage,  or  interruption  made  by  such  common  carrier 
shall  prevent  the  carriage  of  freights  from  being,  and  being  treated,  as  one 
continuous  carriage  from  the  place  of  shipment  to  the  place  of  destination, 
unless  such  break,  stoppage,  or  interruption  was  made  in  good  faith  for  some 


ing  $5,000,  and,  in  case  the  offense  amounts 
to  an  unlawful  discrimination  in  rates,  to 
imprisonment  for  a  term  not  exceeding 
two  years,  or  both  such  fine  and  imprison- 
ment. Gulf,  etc.,  R.  Co.  V.  Hefley,  158 
U.  S.  98,  101,  39  L.  Ed.  910;  Texas  &  Pac. 
R.  Co.  V.  Abilene  Cotton  Oil  Co.,  204  U. 
S.  426,  427,  437,  51  L.  Ed.  553. 

Reasonaljleness. — See  ante,  "In  Gen- 
eral," IV,  C,   1. 

45.  Reserving  right  to  route  beyond 
line. — Where  fruit  was  being  shipped  from 
California  to  the  eastern  markets  and 
several  railroad  companies  published  a 
guaranteed  through  rate  on  such  goods, 
taking  advantage  of  this  rate,  the  ship- 
pers, at  the  end  of  the  initial  carrier's 
road,  made  agreements  with  the  connect- 
ing carriers,  whereby  they  obtained  re- 
bates on  routing  the  goods  over  the  latter 
roads;  but  the  initial  carrier,  in  order  to 
avoid  this,  reserved  the  right  to  route  the 
goods  beyond  its  own  lines.  Held,  the 
court  committed  error  in  sustaining  the 
action  of  the  interstate  commerce  commis- 
sion in  ordering  the  initial  carriers  to  de- 
sist from  enforcing  the  new  rule,  as  the 
payment  of  rebates  was  a  violation  of  the 
commerce  act,  and  there  is  nothing  in  § 
6  of  the  interstate  commerce  act,  provid- 
ing for  the  filing  of  through  joint  tariff 
rates  when  agreed  upon,  to  prevent  it. 
Southern  Pac.  Co.  v.  Interstate  Commerce 
Commission,  200  U.  S.  536,  551,  552,  50  L. 
Ed.  585. 

This  statute  should  not  be  construed 
so  as  to  prohibit  a  rule  to  prevent  the 
obtaining  of  rebates.  Southern  Pac. 
Co.  V.  Interstate  Commerce  Commission, 
200  U.  S.  536,  552,  553,  50  L.  Ed.  585. 

"The  fact  that  the  rate,  when  agreed 
upon,  inust  be  filed  with  the  commission, 
and  made  public  by  the  common  carriers 
when  directed  by  the  commission,  does 
not  prevent  the  adoption  of  an  agreement 
for  a  through  rate  tariff  with  the  condition 


as  stated.  Nor  does  the  provision  grant- 
ing power  to  the  commission  to  prescribe 
forms  of  schedules  of  rates,  as  provided 
for  in  the  sixth  section,  have  any  such 
effect."  Southern  Pac.  Co.  v.  Interstate 
Commerce  Commission,  2Q0  U.  S.  536,  50 
L.   Ed.   585. 

"As  the  fact  appears  that  the  actual 
routing  is  generally  conceded  the  shipper, 
and  also  his  request  for  a  diversion  al- 
lowed, there  is  nothing  in  the  mere  right 
of  routing  by  the  companies,  separate 
from  other  facts,  of  which  the  shipper 
can  properly  complain."  Southern  Pac. 
Co.  V.  Interstate  Commerce  Commission, 
200  U.   S   536,   50   L.   Ed.   585. 

46.  Purely  voluntary. — Southern  Pac. 
Co.  V.  Interstate  Commerce  Commission, 
200  U.  S.  536,  553,  50  L.  Ed.  585. 

The  rule  is  that  a  common  carrier  need 
not  agree,  to  carry  beyond  its  own  road, 
and  could  agree  upon  joint  through  tariff 
rates;  but  where  the  carrier  did  take  ad- 
vantage of  these  rights,  it  was  held  that 
it  could  make  such  terms  as  it  pleased, 
whether  or  not  it  agreed  to  be  liable  for 
default  of  connecting  carrier,  at  least  so 
long  as  they  were  reasonable  and  did  not 
otherwise  violate  the  interstate  commerce 
act.  Southern  Pac.  Co.  v.  Interstate  Com- 
merce Commission,  200  U.  S.  536,  556,  50 
L.  Ed.  585;  Interstate  Commerce  Com- 
mission V.  Cincinnati,  etc.,  R.  Co.,  167  U. 
S.  479,  42  L.  Ed.  243,  affirmed  and  fol- 
lovv-ed  in  Savannah,  etc.,  R.  Co.  v.  Florida 
Fruit  Exchange,  167  U.  S.  512,  42  L.  Ed. 
257. 

"It  is  also  undoubted  that  the  common 
carrier  need  not  contract  to  carry  beyond 
its  own  line,  but  may  there  deliver  to  the 
next  succeeding  carrier,  and  thus  end  its 
responsibility,  and  charge  its  local  rate  for 
the  transportation.  If  it  agree  to  trans- 
port beyond  its  own  line,  it  may  do  so  by 
such  lines  as  it  chooses.  Atchison,  etc., 
R.   Co.   v.   Denver,   etc.,    R.   Co.,   110   U.   S. 
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necessary  purpose,  and  without  any  intent  to  avoid  or  unnecessarily  interrupt 
such  continuous  carriage  or  to  evade  any  of  the  provisions  of  the  act.'*' 

J.  Free  Carriage  or  Reduced  Rates. — Section  22  of  the  interstate  com- 
merce act  as  amended  by  the  act  of  March  2,  1889,  provides:  "That  nothing  in 
this  act  shall  prevent  the  carriage,  storage  or  handling  of  property  free  or  at 
reduced  rates  for  the  United  States,  state  or  municipal  governments,  or  for 
charitable  purposes,  or  to  or  from  fairs  and  expositions  for  exhibition  thereat, 
or  the  free  carriage  of  destitute  and  homeless  persons  transported  by  charitable 
societies,  and  the  necessary  agents  employed  in  such  transportation,  or  the  is- 
suance of  mileage,  excursion  or  commutation  passenger  tickets;  nothing  in  this 
act  shall  be  construed  to  prohibit  any  common  carrier  from  giving  reduced  rates 
to  ministers  of  religion,  or  to  municipal  governments  for  the  transportation  of 
indigent  persons,  or  to  inmates  of  the  National  Homes  or  State  Homes  for 
Disabled  Volunteer  Soldiers,  and  of  Soldier's  and  Sailor's  Orphan  Homes,  in- 
cluding those  about  to  enter  and  those  returning  home  after  discharge,  under 
arrangements  with  the  boards  of  managers  of  said  homes;  nothing  in  this  act 
shall  be  construed  to  prevent  railroads  from  giving  free  carriage  to  their  own 
officers  and  employees,  or  to  prevent  the  principal  officers  of  any  railroad  com- 
pany or  companies  from  exchanging  passes  or  tickets  with  other  railroad  com- 
panies for  their  officers  and  employees ;  and  nothing  in  this  act  contained  shall 
in  any  way  abridge  or  alter  the  remedies  now  existing  at  common  law  or  by 
statute,  but  the  provisions  of  this  act  are  in  addition  to  such  remedies:  Pro- 
vided, that  no  pending  litigation  shall  in  any  way  be  affected  by  this  act."*^ 

K.  The  Interstate  Commerce  Commission  and  the  Enforcement  of 
the  Act — 1.  Cre;ation,  Eugibiuty,  Appointme;nt  and  Term  o^  Commission. 
— By  the  eleventh  section  a  commission  is  created  and  established,  to  be  known 
as  the  interstate  commerce  commission,  and  to  be  composed  of  five  commission- 
ers, appointed  by  the  president,  by  and  with  the  advice  and  consent  of  the 
senate.'*^ 

2.  Enforce;mb:nt  of  Act  and  Consequences  oe  Violation — a.  General  Na- 
ture and  Pozvers  of  Commission — (1)  An  Administrative  Board. — The  com- 
mission is  an  administrative  board. ^° 

667,  28  L.  Ed.  291,  4  Sup.  Ct.  Rep.  185;  and  Reduced  Fares,"  IV,  D,  3;  "Party- 
Louisville,  etc.,  R.  Co.  V.  West  Coast  Na-  Rate  Tickets,"  IV,  E,  1,  c,  (2);  "Group 
val   Stores   Co.,    198   U.   S.   483,   49    L.    Ed.  Rate,"  IV,  F,  3. 

1135,    25    Sup.    Ct.    Rep.    745.      This    right  49.  Creation,  eligibility,  appointment  and 

has  not  been  held  to  depend  upon  whether  term     of     commission. — Interstate     Com- 

the  original  carrier  agreed  to  be  liable  for  merce   Commission  v.   Brimson,   154  U.   S. 

the     default     of     the     connecting     carrier  447,   461,  38   L.   Ed.   1047;   Interstate  Com- 

after     the    goods    are    delivered    to    such  merce    Commission   v.   Cincinnati,   etc.,    R. 

connecting  carrier.     As   the  carrier  is   not  Co.,  167  U.  S.  479,  42  L.   Ed.  243,  affirmed 

bound  to  make  a  through  contract,  it  can  and   followed  in   Savannah,   etc.,   R.   Co.  v. 

do    so   upon   such   terms   as    it   may   agree  Florida  Fruit  Exchange,   167  U.  S.  512,  42 

upon;  at  least,  so  long  as  they  are  reason-  L.  Ed.  257.     See,  also,  Texas,  etc.,  R.  Co. 

able  and  do  not  otherwise  violate  the  law."  v.    Interstate   Commerce    Commission,    162 

Southern  Pac.  Co.  v.  Interstate  Commerce  U.  S.  197,  204,  40  L.  Ed.  940. 

Commission,  200  U.  S.  536,  553,  50  L.  Ed.  50.    An    administrative    board. — Cincin- 

585.     See  the  title  CARRIERS,  vol.  3,  p.  nati,   etc.,   R.   Co.  v.   Interstate  Commerce 

613.  Commission,  162  U.  S.  184,  196,  40  L.  Ed. 

47.  Combination  to  prevent  continuous  935;  Interstate  Commerce  Commission  v. 
carriage. — Interstate  Commerce  Commis-  Brimson,  154  U.  S.  447,  474,  38  L.  Ed. 
sion  V.   Brimson,   154  U.   S.  447,  460,  38   L.  1047. 

Ed.  10t7;  United  States  v.  Trans-Missouri  The  power  given   to  the  commission  is 

Freight   Ass'n,    166    U.    S.   290,    315,    41    L.  the  power  to  execute  and  enforce,   not  to 

Ed.   1007;  Pennsylvania  R.  Co.  v.  Hughes,  legislate.     The  power  given  is  partly  judi- 

191  U.  S.  477,  487,  48  L.  Ed.  268.  cial,    partly    executive    and    administrative, 

48.  Free  carriage  or  reduced  rates. — 25  but  not  legislative.  Interstate  Commerce 
Stat,  at  L.  862;  24  Stat,  at  L.  387.  Inter-  Commission  v.  Cincinnati,  etc.,  R.  Co.,  167 
state  Commerce  Commission  v.  Baltimore,  U.  S.  479,  42  L.  Ed.  243,  affirmed  and  fol- 
etc,  R.  Co.,  145  U.  S.  263,  270,  36  L.  Ed.  lowed  in  Savannah,  etc.,  R.  Co.  v.  Florida 
699.  See  ante,  "Party-Rate  Tickets.  Mile-  Fruit  Exchange,  167  U.  S.  512,  42  L.  Ed. 
age,  etc.,"    IV,   C,  2;   "Party-Rate  Tickets  257;  Texas,  etc.,  R.  Co.  v.  Interstate  Com- 


INTERSTATE  AND  FOREIGN  COMMERCE. 


501 


(2)  Corporate  Capacity  to  Sue.— :-The  interstate  commerce  commission  is  a 
corporate  body  or  person  in  whose  name  a  suit  can  be  instituted,  and  it  is  not 
necessary  that  the  commission  sue  in  the  names  of  the  persons  composing  it.^^ 

b.  Scope  of  Commission  and  Prosecution  of  Proceedings — (1)  Scope  of  Du- 
ties and  Pozvers  in  General. — The  commission  is  charged  with  the  general  duty 
of  inquiring  as  to  the  management  of  the  business  of  railroad  companies,  and  to 
keep  itself  informed  as  to  the  manner  in  which  the  same  is  conducted,  and  has 
the  right  to  compel  complete  and  full  information  as  to  the  manner  in  which 
such  carriers  are  transacting  their  business.  And  with  this  knowledge  it  is 
charged  with  the  duty  of  seeing  that  there  is  no  violation  of  the  long  and  short 
haul  clause;  that  there  is  no  discrimination  between  individual  shippers,  and 
that  nothing  is  done  by  rebate  or  any  other  device  to  give  preference  to  one  as 
against  another;  that  no  undue  preferences  are  given  to  one  place  or  places  or 
individual  or  class  of  individuals,  but  that  -in  all  things  that  equality  of  right, 
which  is  the  great  purpose  of  the  interstate  commerce  act,  shall  be  secured  to 
all  shippers.  It  must  also  see  that  that  publicity,  which  is  required  by  §  6,  is 
observed  by  the  railroad  companies.  Holding  the  railroad  companies  to  strict 
compliance  with  all  these  statutory  provisions  and  enforcing  obedience  to  all 
these  provisions  tends  to  both  reasonableness  and  equality  of  rate  as  contem- 
plated by  the  interstate  commerce  act. ^2  ^^^^  \^y  g  12  it  is  provided  that  "the 
commission  is  hereby  authorized  and  required  to  execute  and  enforce  the  pro- 
visions of  this  act."°3 

Power  to  Pass  on  Reasonableness  of  Rate. — The  commission  has  power 
to  pass  on  the  reasonableness  of  an  existing  rate.^-i  And  the  redress  of  a  shipper 
for  unreasonableness  of  a  railroad  rate  must  be  through  the  interstate  com- 
merce commission. ^5 


merce  Commission,  162  U.  S.  197,  216,  40 
L.  Ed.  940.  See  ante,  "Power  to  Pre- 
scribe Rates,"  IV,  C,  3. 

51.  Corporate  capacity  to  sue. — Texas, 
etc.,  R.  Co.  V.  Interstate  Commerce  Com- 
mission, 162  U.  S.  197,  204,  40  L.  Ed.  940, 
citing  Interstate  Commerce  Commission  v. 
Baltimore,  etc.,  R.  Co.,  145  U.  S.  263,  264, 
36  L.  Ed.  699;  Interstate  Commerce  Com- 
mission V.  Atchinson,  etc.,  R.  Co.,  149  U. 
S.  264,  37  L.  Ed.  727,  which  were  suits 
instituted  by  the  commission  in  the  cir- 
cuit courts  of  the  United  States,  and  in 
neither  of  which  was  any  objection  made 
to  the  right  of  the  commission  to  sue  by 
its   statutory  designation. 

52.  Scope  of  duties  and  powers  in  gen- 
eral.— Interstate  Commerce  Commission 
V.  Cincinnati,  etc.,  R.  Co.,  167  U.  S.  479, 
506,  42  L.  Ed.  243.  See  Interstate  Com- 
merce Commission  v.  Brimson,  154  U.  S. 
447,  461,  38   L.  Ed.  1047. 

But  its  powers  are  not  very  clearly  de- 
fined in  the  act,  nor  is  its  method  of  pro- 
cedure very  distinctly  outlined.  Texas, 
etc.,  R.  Co.  V.  Interstate  Commerce  Com- 
mission, 162  U.  S.  197,  214,  40  L.   Ed.  940. 

53.  To  execute  and  enforce. — Interstate 
Commerce  Commission  v.  Cincinnati,  etc., 
R.  Co.,  167  U.  S.  479,  42  L.  Ed.  243,  af- 
firmed and  followed  in  Savannah,  etc.,  R. 
Co.  V.  Florida  Fruit  Exchange,  167  U.  S. 
512,  42  L.  Ed.  257;  Interstate  Commerce 
Commission  v.  Brimson,  154  U.  S.  447,  461, 
38  L.  Ed.  1047;  Texas,  etc.,  R.  Co.  v.  In- 
terstate Commerce  Commission,  162  U.  S. 
197,  214,  40  L.  Ed.  940. 

The  interstate  commerce  act  is  applica- 


ble and  is  intended  to  apply,  only  to  mat- 
ters involved  in  the  regulation  of  com- 
merce, and  which  congress  may  rightfully 
subject  to  investigation  by  a  commission 
established  for  the  purpose  of  enforcing 
that  act.  Interstate  Commerce  Commis- 
sion V.  Brimson,  154  U.  S.  447,  473,  38  L. 
Ed.   1047. 

Penalties. — And  penalties  are  prescribed 
for    illegal    exactions    and    discriminations. 

Interstate  Commerce  Commission  v. 
Brimson,  154  U.  S.  447.  461,  38  L.  Ed. 
1047.  See  ante,  "Joint  Tariffs  of  Rates," 
IV.   H,   4. 

54.  Power  to  pass  on  reasonableness  o£ 
rate. — Illinois  Cent.  R.  Co.  v.  Interstate 
Commerce  Commission,  206  U.  S.  441,  456, 
51  L.  Ed.  1128;  Cincinnati,  etc.,  R.  Co.  v. 
Interstate  Commerce  Commission,  102  U. 
S.  184,  40  L.  Ed.  935. 

"Although  an  established  schedule  of 
rates  may  have  been  altered  by  a  carrier 
voluntarily  or  as  the  result  of  the  enforce- 
ment of  an  order  of  the  commission  to 
desist  from  violating  the  law,  rendered  in 
accordance  with  the  provisions  of  the 
statute,  it  may  not  be  doubted  that  the 
power  of  the  commission  would  never- 
theless extend  to  hearing  legal  complaints 
of  and  awarding  reparation  to  individuals 
for  wrongs  unlawfully  sufifered  from  the 
application  of  the  unreasonable  schedule 
during  the  period  when  such  schedule  was 
in  force."  Texas  &  Pac.  R.  Co.  v.  Abi- 
lene Cotton  Oil  Co.,  204  U.  S.  426,  442, 
51  L.  Ed.  553. 

55.  Same.— Texas  &  Pac.  R.  Co.  v.  Abi- 
lene  Cotton   Oil   Co.,   204  U.   S.  426,  51   L. 
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Power  to  Pass  on  Special  Rates  and  Discriminations. — Section  2  con- 
templates that  there  shall  be  a  tribunal  capable  of  determining  whether,  in  given 
cases,  the  services  rendered  are  "like  and  contemporaneous,"  whether  the  re- 
spective traffic  is  of  a  "like  kind,"  and  whether  the  transportation  is  under  "sub- 
stantially  similar  circumstances  and  conditions. "3*^ 

Duty  to  Find  the  Facts. — See  post,  "Proceedings  in  Court,"  IV,  K,  2,  b, 

(5),    (b). 

(2)  Pozver  to  Investigate  and  Require  Information. — Section  12,  as  amended 
March  2,  1889  (25  Stat.  858),  gives  the  commission  authority  to  inquire  into 
the  management  of  the  business  of  all  common  carriers  subject  to  the  provisions 
of  the  act,  to  demand  full  and  complete  information  from  them,  and  adds,  "and 
the  commission  is  hereby  authorized  to  execute  and  enforce  the  provisions  of 
this  act."^' 

(3)  Complaint  or  Suit  by  Persons  Damaged — (a)  Election  of  Remedies. — 
Persons  damaged  may  complain  to  commission  or  sue  personally.  But  they 
cannot  have  both  remedies,  and  must  elect  between  them.^^ 

(b)  Complaint  or  Petition — aa.  Necessity  for  Showing  of  Real  Interest  in 
Case. — A  complaint  against  the  carrier  will  not  be  dismissed  because  the  com- 
plainant before  the  commission  did  not  show  any  real  interest  in  the  case 
brought. ^^     But  there  must  be  a  complaint  and  a  hearing.'^o 

bb.  Burden  of  Proof. — If  a  complaint  be  filed  before  the  commission  and  no 
proof  adduced  to  support  it,  the  complaint  will  be  dismissed.  This  is  because  of 
the  principle  that  the  party  who  asserts  the  affirmative  in  any  controversy  ought 
to  prove  the  assertion,  and  that  he  who  denies  may  rest  on  his  denial  until  at 
least  the  probable  truth  of  the  matter  asserted  has  been  established. ^^ 

(c)  Suit  or  Action — aa.  Jurisdiction. — A  suit  to  enforce  compliance  with 
the  provisions  of  the  interstate  commerce  act,  and  to  prevent  a  threatened  breach 
thereof,  brought  by  a  person  or  corporation  concerned,  is  a  case  arising  under 
the   constitution   and  laws  of  the  United   States,  and  is  within  the  jurisdiction 

Ed.  553;  Illinois  Cent.  R.  Co.  v.  Interstate  58.  Election  of  remedies. — Section  9  of 
Commerce  Commission,  206  U.  S.  441,  51  the  Interstate  Commerce  Act;  Texas,  etc., 
L.  Ed.  1128.  R.  Co.  V.  Interstate  Commerce  Commis- 
"A  shipper  seeking  reparation  predi-  sion,  162  U.  S.  197,  214,  40  L.  Ed.  940; 
cated  upon  the  unreasonableness  of  the  Texas  &  Pac.  R.  Co.  v.  Abilene  Cotton 
established  rate  must,  under  the  act  to  Oil  Co.,  204  U.  S.  426,  438,  51  L.  Ed.  553; 
regulate  commerce,  primarily  invoke  re-  Interstate  Commerce  Commission  v.  Brim- 
dress  through  the  interstate  commerce  son,  154  U.  S.  447.  461,  38  L.  Ed.  1047. 
commission,  which  body  alone  is  vested  59^  Necessity  for  showing  of  real  inter- 
with  power  ongmally  to  entertam  pro-  gg^  -^^  case.— Interstate  Commerce  Com- 
ceedmgs  for  the  alteration  of  an  estab-  mission  z^.  Baird,  194  U.  S.  25,  39,  46  L.  Ed. 
lished    schedule,    because    the    rates    hxed  gg^ 

therein  are  unreasonable."     Texas  &  Pac.  '     p,^^^,  •    .     ,  „  Ur^^r-Ac  ^r  *;..,a^    ..<-,. 

r>    r^           A,  •,         r<  <-^^^  r^;i  r*^    onA  TT   Q  60.  Complaints  by  Doards  01  trade,  etc. 

R.  Co.  V.  Abilene  Cotton  Oil  Co.,  204  U.  o.  tt       •            \            •         ^u   ..             tj 

40A    AAQ    t;i    T     EH    '^^■^  —Hearing.— Assuming   that    a   valid   com- 


56.   Special  rates   and  discriminations. — 


plaint    may   be    made    before    the   commis- 


Te^xas,  etc.,  R.  Co.  z;.  Interstate  Commerce  t'°"\  ^^     '"J=^     trade     organizations     as 

Commission,  162  U.  S.   197,  213,  40  L.  Ed.  boards  of  trade,  or  chambers  of  commerce, 

Q^,,  '  based   on   a   mode   or   manner   of   treating 

"57.  Power  to  investigate  and  require  in-  imPo^t    traffic    by    a    defendant    company, 

formation—Interstate      Commerce      Com-  without    disclosing   or   containing   charges 

mission  V.  Cincinnati,  etc.,  R.  Co.,  167  U.  of  f  ^cific  acts  of  discrimination  or  undue 

S.  479,  42  L.  Ed.  243,  affirmed  and  followed  preference,  resulting  in  loss  or  damage  to 

in  Savannah,  etc.,  R.  Co.  v.  Florida  Fruit  ^dividual  persons,   corporations,   or  asso- 

Exchange,   167   U.   S.   512,   42  L.   Ed.   257;  ciations,  it  wou  d  not  be  competent  for  the 

Texas,  etc.,  R.  Co.  v.  Interstate  Commerce  commission,  without  a  complaint  made  be- 

Commission,  162  U.  S.  197,  40  L.  Ed.  940;  fo^e  it,  and  without  a  hearing,  to  subject 

Texas    &   Pac.    R.    Co.   v.    Abilene   Cotton  common  carriers  to  penalties.    Texas,  etc.. 

Oil  Pn     904  TT    9    ^ofi    497    4'?8    51  L    Ed  R-    ^o.   V.    Interstate   Commerce   Commis- 
Od   Co.,  204    U.   b.  4.^6,   427,  438,   51   U   Jid.  ^^^  ^  ^^  ^^  ^    ^^    ^^^ 

5olj.  ' 

This    is    clearly    constitutional.      Inter-  61.   Burden   of  proof. — Illinois    Cent.    R. 

state   Commerce   Commission  v.   Brimson,  Co.   v.    Interstate   Commerce    Commission, 

154  U.  S.  447,  461,  472,  38   L.  Ed.   1047.  206  U.  S.  441,  464,  51  L.  Ed.  1128. 
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of  the  federal  circuit  courts  independently  of  the  citizenship  of  the  parties.^2 
bb.  Suit  for  bijunction. — Suit  to  Enjoin  Threatened  Breach  of  Act. — A 
bill  in  equity  exhibits  a  case  arising  under  the  constitution  and  laws  of  the 
United  States,  where  it  appears  to  have  been  brought  solely  to  enforce  ^com- 
pliance with  the  provisions  of  the  interstate  commerce  act  of  1887,  an^to  com- 
pel the  defendants  to  comply  with  such  act,  by  offering  proper  and  reasonable 
facilities  for  the  interchange  of  traffic  with  complainant,  and  enjoining  them 
from  refusing  to  receive  from  complainant,  for  transportation  over  their  lines, 
any  cars  which  might  be  tendered  them.'^^  And  it  does  not  follow,  because  an 
action  at  law  for  damages  to  recover  unreasonable  rates  which  have  been  ex- 
acted in  accordance  with  the  schedule  of  rates  as  filed,  is  forbidden  by  the  in- 
terstate commerce  act,  that  a  suit  in  equity  is  also  forbidden  to  prevent  a  filing 
or  enforcement  of  a  schedule  of  unreasonable  rates  or  a  change  to  unjust  or 
unreasonable   rates.^'* 

cc.  Action  to  Recover  Unreasonable  Charges. — The  interstate  commerce  act 
provided  that  common  carriers  should  publish  schedules  of  reasonable  and  uni- 
form rates,  and,  where  such  provision  of  the  act  had  been  complied  with,  and 
copies  of  the  schedule  of  rates  had  been  filed  with  the  commerce  commission 
and  not  found  unreasonable  by  that  body,  a  shipper  could  not  recover,  at  com- 
mon law,  unreasonable  freight  charges  on  interstate  shipments.^^ 

Stipulation  for  Reparation. — And  the  parties  may  stipulate  that  the  court, 


62.  Jurisdiction. — In  re  Lennon,  166  U. 
S.  548,  553,  41  L.  Ed.  1110.  See  the  title 
COURTS,  vol.  4,  pp.  861,  915. 

63.  Suit  to  enjoin  threatened  breach  of 
act.— In  re  Lennon,  166  U.  S.  548,  553,  41 
L.  Ed.  1110.  See,  generally,  the  title 
INJUNCTIONS,  vol.  6,  p.  1022. 

64.  Suit  or  petition  for  injunction. — 
Southern  R.  Co.  v.  Tift,  206  U.  S.  428,  437, 
51   L.   Ed.   1124. 

It  was  certainly  competent  for  the  ship- 
per to  proceed  in  the  circuit  court  under 
§  16  of  the  interstate  commerce  act  (24 
Stat.  379),  and  to  apply  by  petition  to  the 
circuit  court,  "sitting  in  equity,"  for  the 
court  to  hear  and  determine  the  mat- 
ter "as  a  court  of  equity,"  and  issue 
an  injunction  "or  other  proper  process, 
mandatory  or  otherwise,"  to  enforce  the 
■order  of  the  commission.  Under  the 
broad  powers  conferred  upon  the  circuit 
court  by  §  16  and  the  direction  there  given 
to  the  court  to  proceed  with  efificiency, 
but  without  the  formality  of  equity  pro- 
ceedings, "but  in  such  manner  as  to  do 
justice  in  the  premises,"  and  in  view  of 
the  stipulation  of  the  parties,  recited  in 
the  decree  of  the  court,  the  carriers  are 
precluded  from  making  the  objection  that 
the  court  did  not  have  jurisdiction  to  en- 
tertain the  petition  and  grant  the  relief 
prayed  for  and  decreed.  Southern  R.  Co. 
v.  Tift,  206  U.  S.  428,  437,  51   L.  Ed.   1124. 

The  circuit  court  granted  no  relief  pre- 
judicial to  the  carrier  on  the  original  bill, 
but  sent  the  parties  to  the  interstate  com- 
merce commission,  where,  upon  sufficient 
pleadings,  identical  with  those  before  the 
court,  and  upon  testimony  adduced  upon 
the  issues  made,  the  decision  was  adverse 
to  the  carrier,  and  this  action  of  the  com- 
mission, with  its  findings  and  conclu- 
sions, was  presented  to  the  circuit  court, 
and  it  was  upon   these,  in   effect,   the   de- 


cree of  the  court  was  rendered.  There 
was  no  demurrer  to  that  petition,  and  the 
testimony  taken  before  the  commission 
was  stipulated  into  the  case,  and  the  opin- 
ion of  the  court  recites  that,  "with  equal 
meritorious  plirpose,  counsel  for  the  re- 
spective parties,  agreed  that  this  would 
stand  for  and  be  the  hearing  for  final  de- 
cree in  equity."  Southern  R.  Co.  v.  Tift, 
206  U.  S.  428,  437,  51  L.  Ed.  1124. 

65.  Action  to  recover  unreasonable 
charges. — Texas  &  Pac.  R.  Co.  v.  Cisco 
Oil  Mill,  204  U.  S.  449,  450,  451,  51  L.  Ed. 
562,  following  Texas  &  Pac.  R.  Co.  v.  Ab- 
ilene Cotton  Oil  Co.,  204  U.  S.  426,  51  L. 
Ed.  553.  See,  also.  Southern  R.  Co.  v. 
Tift,  206  U.  S.  428,  439,  51  L.  Ed.  1124. 

"It  inevitably  follows  from  the  context 
of  the  act  that  the  independent  right  of 
an  individual  originally  to  maintain  ac- 
tions in  courts  to  obtain  pecuniary  re- 
dress for  violations  of  the  act  conferred 
by  the  ninth  section  must  be  confined  to 
redress  of  such  wrongs  as  can,  consist- 
ently with  the  context  of  the  act,  be 
redressed  by  courts  without  previous  ac- 
tion by  the  commission,  and,  therefore, 
does  not  imply  the  power  in  a  court  to 
primarily  hear  complaints  concerning 
wrongs  of  the  character  of  the  one  here 
complained  of."  Texas  &  Pac.  R.  Co.  v. 
Abilene  Cotton  Oil  Co.,  204  U.  S.  426, 
442,  51   L.  Ed.  553. 

Although,  when  the  act  to  regulate  com- 
merce was  enacted  there  was  contrariety 
of  opinion  whether,  when  a  rate  charged 
by  a  carrier  was  in  and  of  itself  reason- 
able, the  person  from  whom  such  a  charge 
was  exacted  had  at  common  law  an  action 
against  the  carrier  because  of  damage  as- 
serted to  have  been  suffered  by  a  discrim- 
ination against  such  person  or  a  prefer- 
ence given  by  the  carrier  to  another.  Texas 
&  Pac.  R.  Co.  V.  Abilene  Cotton  Oil  Co., 
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after  action  by  the  commission,  may  adjudge  the  amount  of  reparation.^^^      '  . 

Burden  of  Proof. — The  recovery  of  an  excessive  charge,  merely  on  the 
ground  of  unlawful  discrimination,  being  in  the  nature  of  a  penalty,  the  plain- 
tiff is  held  to  strict  proof  of  such  violations  of  law.^"^  And  full  and  clear  show- 
ing of  injury  is  necessary  in  order  to  justify  a  recovery  under  the  interstate 
commerce  act.^^ 


204  U.  S.  426,  439,  51  L.  Ed.  553;  Parsons 
v.  Chicago,  etc.,  R.  Co.,  167  U.  S.  447,  455, 
42  L.  Ed.  231;  Interstate  Commerce  Com- 
mission V.  Baltimore,  etc.,  R.  Co.,  145  U. 
S.   263,   275,   36   L.   Ed.   699. 

Section  22  of  the  act  to  regulate  com- 
merce, viz:  "  *  *  *  Nothing  in  this 
act  contained  shall  in  any  way  abridge  or 
alter  the  remedies  now  existing  at  com- 
mon law  or  by  statute,  but  the  provisions 
of  this  act  are  in  addition  to  such  rem- 
edies," cannot  in  reason  be  construed  as 
continuing  in  shippers  a  common-law 
right,  the  continued  existence  of  which 
would  be  absolutely  inconsistent  with  the 
provisions  of  the  act.  In  other  words, 
the  act  cannot  be  held  to  destroy  itself. 
The  clause  is  concerned  alone  with  rights 
recognized  in  or  duties  imposed  by  the  act, 
and  the  manifest  purpose  of  the  provision 
in  question  was  to  make  plain  the  inten- 
tion that  any  specific  remedy  given  by  the 
act  should  be  regarded  as  cumulative, 
when  other  appropriate  common-law  or 
statutory  remedies  existed  for  the  redress 
of  the  particular  grievance  or  wrong  dealt 
with  in  the  act.  Texas  &  Pac.  R.  Co.  v. 
Abilene  Cotton  Oil  Co.,  204  U.  S.  426, 
446,  51  L.  Ed.  553. 

Quaere  whether,  by  the  failure  to  post 
an  established  schedule,  a  carrier  became 
subject  to  penalties  provided  in  the  act 
to  regulate  commerce,  or  whether  if  dam- 
age had  been  occasioned  to  a  shipper  by 
such  omission,  a  right  to  recover  on  that 
ground  alone  would  have  obtained.  Such 
decision  is  not  called  for  here.  The  judg- 
ment below  is  reversed  and  the  case  re- 
manded for  further  proceedings  not  in- 
consistent with  this  opinion.  Texas  & 
Pac.  R.  Co.  V.  Cisco  Oil  Mill,  204  U.  S. 
449,  452,  51  L.  Ed.  562. 

66.  Stipulation  for  award  of  reparation 
by  court.— Southern  R.  Co.  v.  Tift,  206  U. 
S.  428,  439,  51  L.  Ed.  1124. 

In  Texas  &  Pac.  R.  Co.  v.  Abilene  Cot- 
ton Oil  Co.,  204  U.  S.  426,  51  L.  Ed.  553, 
the  Abilene  Cotton  Oil  Co.  sued  in  one  of 
the  courts  in  Texas  to  recover  the  excess  of 
what  it  alleged  to  be  an  unjust  and  unrea- 
sonable charge  on  shipments  of  carloads  of 
cotton  seed.  The  defense  was  that  the 
rates  were  charged  according  to  the  sched- 
ule of  rates  filed  under  the  interstate  com- 
merce act,  and  that  the  court  had  no  juris- 
diction to  grant  relief  upon  the  basis  that 
the  established  rate  was  unreasonable, 
when  it  had  not  been  found  to  be  so  by 
the  interstate  commerce  commission.  It 
was  held  that  the  state  courts  had  no 
jurisdiction  to  entertain  a  suit  based  on 
the    unreasonableness    of    a    rate    as    pub- 


lished in  advance  of  the  action  of  the 'in- 
terstate commerce  commission  adjudging 
the  rate  unreasonable.  And  it  was  in  ef- 
fect held  that  reparation  after  such  action 
for  the  excess  above  a  reasonable  rate 
must  be  by  a  proceeding  before  the  com- 
mission, "because  of  a  wrong  endured 
during  the  period  when  the  unrep.sonable 
schedule  was  enforced  by  the  carrier  and 
before  its  change  and  the  establishment  of 
a  new  one."  Southern  R.  Co.  v.  Tift,  206 
U.   S.  428,  439,  51  L.  Ed.  1124. 

There  is  nothing  in  that  case,  however, 
which  precludes  the  parties,  after  action 
by  the  commission,  declaring  rates  un- 
reasonable, from  stipulating  in  the  pro- 
ceedings prosecuted  under  §  16  that  the 
court  adjudge  the  amount  of  reparation. 
By  the  action  of  the  commission  the 
foundation  for  reparation,  as  provided  in 
the  interstate  commerce  act,  was  estab- 
lished, and  the  inquiry  submitted  tO' 
the  court  was  but  of  its  amount,  and 
had  the  natural  and  justifiable  induce- 
ment to  end  all  the  controversies  be- 
tween the  parties  without  carrying  part 
of  them  to  another  tribunal.  The  objec- 
tion that  the  reference  is  too  broad  is  not 
of  substance.  What  the  court  may  award 
upon  the  coming  in  of  the  report  of  the 
master  cannot  be  known.  Presumably  it 
will  make  the  reparation  adequate  for  the 
injury,  and  award  only  the  advance  on  the 
old  rate  and  to  those  wno  are  parties  to 
the  cause.  Southern  R.  Co.  v.  Tift,  206 
U.  S.  428,  439,  51  L.  Ed.  1124.  See,  also, 
post,  "Written  Reports  of  Investigations," 
IV,  K,  2,  b,  (4),  (c). 

67.  Burden  of  proof. — The  cause  of  ac- 
tion of  a  shipper  who  has  been  charged 
a  rate,  not  alleged  to  be  unreasonable,  to 
recover  from  a  carrier  what  he  claims  is 
an  excess  over  what  was  charged  other 
shippers  of  similar  goods  to  some  point 
from  the  same  or  a  greater  distance  on 
its  line  or  lines  under  a  common  control, 
is  based  entirely  on  a  statute,  and  to  en- 
force what  is  in  its  nature  a  penalty.  He 
is  only  seeking  to  recover  money  which 
he  alleges  is  due,  not  because  of  any  un- 
reasonable charge,  but  on  account  of  the 
wrongful  conduct  of  the  defendant.  There- 
fore, he  is  bound  by  the  rule  of  strict 
proof.  Before,  therefore,  the  plaintifif  can 
recover  of  this  defendant  for  alleged  vio- 
lations of  the  interstate  commerce  act,  he 
must  make  a  case  showing  not  by  way  of 
inference  but  clearly  and  directly  such  vio- 
lations. No  violation  of  statute  is  to  be 
presumed.  Parsons  v.  Chicago,  etc.,  R. 
Co.,   167   U.   S.   447,  455,   42    L.   Ed.   231. 

68.  Proof    of    injury. — "The    only    right 
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Allegations. — And  the  allegations  of  the  bill  or  petition  must  show  that 
the  plaintiff  has  been  injured  by  the  facts  alleged.*^^ 

(4)  Proceedings  on  Commission's  Ozmi  Motion — (a)  Pozver  Generally. — 
The  commission  is  not  limited  in  its  inquiry  and  action  to  cases  in  which  a 
formal  complaint  has  been  made,  but,  under  §  13,  "may  institute  any  inquiry  on 
its  own  motion  in  the  same  manner  and  to  the  same  effect  as  though  complaint 
had  been  made.""<^  But  there  is  nothing  in  the  act  requiring  the  commission  to 
proceed  singly  against  each  railroad  company  for  each  supposed  or  alleged 
violation  of  the  actJ^ 

Promulgation  of  General  Decrees  or  Orders.— If  the  commission  does 
have  the  power,  of  its  own  motion,  to  promulgate  general  decrees  or  orders 
which  thereby  become  rules  of  action  to  common  carriers,  such  exercise  of 
power  must  be  confined  to  the  obvious  purposes  and  directions  of  the  interstate 
commerce  statute.  Congress  has  not  seen  fit  to  grant  legislative  powers  to  the 
commission.'^  2 

(b)  Duty  of  District  Attorney  to  Prosecute  Proceedings. — Upon  the  request 
of  the  commission,  it  shall  be  the  duty  of  any  district  attorney  of  the  United 
States  to  whom  the  commission  may  apply,  to  institute  in  the  proper  court  and 
to  prosecute  under  the  direction  of  the  attorney  general  of  the  United  States  all 
necessary  proceedings  for  the  enforcement  of  the  provisions  of  this  act  and  for 


of  recovery  given  by  the  interstate  com- 
merce act  to  the  individual  is  to  the  'per- 
son or  persons  injured  thereby  for  the 
full  amount  of  damages  sustained  in  con- 
sequence of  any  of  the  violations  of  the 
provisions  of  this  act.'  So,  before  any 
party  can  recover  under  the  act  he  must 
show  not  merely  the  wrong  of  the  car- 
rier, but  that  that  wrong  has  in  fact  oper- 
ated to  his  injury."  Parsons  v.  Chicago, 
etc.,  R.  Co.,  167  U.  S.  447,  460,  42  L.  Ed. 
231. 

69.  Allegations  must  show  injury  to 
plaintiff. — Parsons  v.  Chicago,  etc.,  R.  Co., 
167  U.  S.  447,  458,  42  L.  Ed.  231. 

In  an  action  brought  by  a  shipper 
against  a  common  carrier  subject  to  the 
interstate  commerce  act  to  recover  alleged 
excessive  charges  discriminating  against 
him  in  favor  of  other  shippers,  where  one 
of  the  grounds  alleged  was  the  nonpub- 
lication  of  the  tariff  applicable  at  the  sta- 
tions of  shippers  as  required  by  law,  and 
failure  to  file  same  with  the  commission, 
and  that  the  existence  of  the  same  was 
concealed  from  the  knowledge  of  the 
plaintiff  and  other  shippers  and  the  ben- 
efits of  the  rates  therein  specified  denied 
them,  it  was  held  that  the  allegations  did 
not  show,  as  they  must  show,  that  plain- 
tiff had  been  injured  by  facts  alleged  if 
true.  Parsons  v.  Chicago,  etc.,  R.  Co., 
167  U.  S.  447,  458,  42  L.  Ed.  231. 

"As  to  the  complaint  of  an  unlawful 
preference  and  discrimination  forbidden 
by  the  third  section  of  the  act,  it  is  suf- 
ficient to  refer  to  the  fact  heretofore  no- 
ticed of  the  failure  of  the  plaintiff  to  show 
a  certain  injury  to  him."  Parsons  v. 
Chicago,  etc.,  R.  Co.,  167  U.  S.  447,  460, 
42  L.  Ed.  231. 

Construction. — Where  other  shippers 
had  brought  actions  for  recovery  on  sim- 
ilar grounds  as  in  this  case,  while,  this 
being   an    action    in   behalf   of   a    different 


plaintiff,  he  is  not  concluded  by  the  evi- 
dence introduced  on  those  trials,  can  state 
other  and  different  facts,  and  recover  on 
other  and  distinct  grounds,  yet  the  same 
acts  on  the  part  of  the  defendant  are  made 
in  all  the  cases  the  basis  of  relief.  Hence, 
allegations  in  this  petition,  which  are 
doubtful  in  their  meaning  and  susceptible 
of  two  constructions,  may  not  unfairly  be 
taken  as  intended  to  mean  that  which  the 
testimony  in  the  former  cases  showed 
were  the  facts.  "The  course  of  the  liti- 
gation makes  it  apparent  that  the  purpose 
was  not  simply  to  present  a  new  case  to 
the  same  court,  but  to  obtain  from  a 
higher  court  a  construction  of  the  law  ap- 
plicable to  the  facts.  The  brief  of  coun- 
sel, while  it  points  out  what  is  alleged  are 
differences  between  the  case  made  in  this 
petition  and  that  established  in  the  prior 
cases,  also  discloses  that  in  his  judgment 
the  views  expressed  by  the  court  of  ap- 
peals in  those  cases  were  wrong,  and  that 
he  is  seeking  the  judgment  of  this  court 
thereon.  It  was  easy,  if  counsel  intended 
to  present  an  entirely  different  case,  to 
make  the  averments  so  positive  and  dis- 
tinct as  to  clearly  distinguish  it."  Par- 
sons V.  Chicago,  etc.,  R.  Co.,  167  U.  S.  447, 
454,  42  L.  Ed.  231. 

70.  Proceedings  on  commission's  own 
motion. — Interstate  Commerce  Commis- 
sion V.  Cincinnati,  etc.,  R.  Co.,  167  U.  S. 
479,  509,  42  L.  Ed.  243,  affirmed  and  fol- 
lowed in  Savannah,  etc.,  R.  Co.  v.  Flor- 
ida Fruit  Exchange,  167  U.  S.  512,  42  L. 
Ed.   2.-i7. 

71.  Need  not  proceed  against  each  road 
singly. — Interstate  Commerce  Commission 
V.  Cincinnati,  etc.,  R.  Co.,  167  U.  S.  479, 
42  L.  Ed.  243,  affirmed  and  followed  in 
Savannah,  etc.,  R.  Co.  v.  Florida  Fruit 
Exchange,  167   U.  S.   512,  42  L.  Ed.   257. 

72.  General  decrees  or  orders. — Texas, 
etc.,  R.  Co.  V.  Interstate  Commerce  Com- 
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the  punishment  of  all  violations  thereof,  and  the  costs  and  expenses  of  such 
prosecution  shall  be  paid  out  of  the  appropriation  for  the  expenses  of  the  courts 
of  the  United  StatesJ^  But  under  this  section  as  it  stood  up  to  February  19, 
1903,  there  was  no  authority  or  right  in  a  district  attorney  of  the  United  States, 
under  the  direction  of  the  attorney  general,  to  bring  a  suit  upon  a  request  made 
by  the  interstate  commerce  commission  to  do  so,  in  order  to  compel  compliance 
with  the  provisions  of  the  act  to  regulate  commerce,  and  to  enjoin  as  a  violation 
•of  the  act  to  regulate  commerce,  complained  of  in  the  amended  bill,  an  asserted 
discrimination  between  localities  by  a  common  carrier  subject  to  the  act,  averred 
to  operate  an  unjust  preference  or  advantage  to  one  locality  over  another^* 
But  it  was  expressly  conferred  by  that  act."^ 

(c)  Written  Reports  of  Investigations. — By  §  14  it  is  made  the  duty  of  the 
commission,  whenever  an  investigation  is  made  by  it,  not  only  to  make  a  report 
.in  writing,  but  to  make  a  finding  of  facts  upon  which  its  conclusions  are  based, 
which  findings  shall  be  included  in  its  report."^  And  also  a  recommendation 
•as  to  what  reparation,  if  any,  should  be  made.'^' 

(5)  Notice  and  Enforcement  of  Findings — (a)  General  Provisions  of  Act. — 
By  §§  15  and  16,  if  it  appears  to  the  satisfaction  of  the  commission  that  any- 
thiuCT  has  been  done  or  omitted  to  be  done,  in  violation  of  the  provisions  of  the 
act,  or  of  any  law  cognizable  by  the  commission,  it  is  made  its  duty  to  cause 
a  copy  of  its  report  to  be  delivered  to  the  carrier,  with  notice  to  desist,  and 
failing  that  to  apply  to  the  courts  for  an  order  compelling  obedience.'^ 


mission,    163    U.    S.    197,    216,    40    L.    Ed. 
940. 

73.  Duty  of  district  attorney  to  prose- 
cute proceedings. — Section  12,  Interstate 
Commerce  Act.  Interstate  Commerce 
Commission  v.  Brimson,  154  U.  S.  447, 
461,  38  L.  Ed.  1047;  Texas,  etc.,  R.  Co.  v. 
Interstate  Commerce  Commission,  162  U. 
S.  197,  214,  40  L.  Ed.  940;  Texas  &  Pac.  R. 
Co.  V.  Abilene  Oil  Co.,  204  U.  S.  426,  438, 
51  L.  Ed.  553. 

74.  Hearing  and  finding  by  commission — 
Essential. — Missouri  Pac.  R.  Co.  v.  United 
States.  189  U.  S.  274,  282,  47  L.  Ed.  811. 

Bearing  in  mind  that,  prior  to  the  re- 
quest of  the  commission  upon  which  the 
suit  was  brought,  no  hearing  was  had  be- 
fore the  commission  concerning  the  mat- 
ters of  fact  complained  of,  and  therefore 
no  finding  of  fact  whatever  was  made  by 
the  commission,  and  it  had  issued  no  order 
to  the  carrier  to  desist  from  any  violation 
of  the  law  found  to  exist,  after  oppor- 
tunity afforded  to  it  to  defend,  under  such 
circumstances,  the  law  officers  of  the 
United  States  at  the  request  of  the  com- 
mission were  not  authorized  to  institute 
this  suit.  Missouri  Pac.  R.  Co.  v.  United 
States,  189  U.  S.  274,  282,  47  L.  Ed.  811. 

75.  Same. — But  since  power  to  prosecute 
a  suit  like  the  one  now  under  considera- 
tion is  expressly  conferred  by  an  act  of 
congress  adopted  since  this  cause  was 
argued  at  bar,  that  is,  the  act  "To  further 
regulate  commerce  with  foreign  nations 
and  among  the  states,"  approved  Febru- 
ary 19,  1903,  the  ends  of  justice  will  best 
be  served  by  reversing  the  decrees  below 
refusing  to  sustain  the  demurrer  and  re- 
manding the  cause  to  the  circuit  court  for 
such  further  proceedings  as  may  be   con- 


sistent with  the  act  to  regulate  commerce 
as  originally  enacted  and  as  subsequently 
amended,  especially  with  reference  to  the 
powers  conferred  and  duties  imposed  by 
the  act  of  congress  approved  February 
19,  1903.  Missouri  Pac.  R.  Co.  v.  United 
States,  189  U.  S.  274,  283,  284,  47  L.  Ed. 
811. 

76.  Written  reports  of  investigations. — 
Interstate  Commerce  Commission  v. 
Cincinnati,  etc.,  R.  Co.,  167  U.  S.  479,  42 
L.  Ed.  243,  affirmed  and  followed  in  Sa- 
vannah, etc.,  R.  Co.  V.  Florida  Fruit  Ex- 
change, 167  U.  S.  512,  42  L.  Ed.  257; 
Texas,  etc.,  R.  Co.  v.  Interstate  Commerce 
Commission,  162  U.  S.  197,  40  L.  Ed.  940. 
See,  also,  post,  "Proceedings  in  Court," 
IV,   K,  2,  b,    (5),    (b). 

77.  Recommendation  as  to  reoaration. — 
By  §  14,  the  report  required  of  the  com- 
mission upon  an  investigation  made  by  it, 
shall  include,  in  addition  to  the  finding  of 
facts  upon  which  its  conclusions  are  based, 
a  recommendation  as  to  what  reparation, 
if  any,  ought  to  be  made  to  any  party  or 
parties  who  may  be  found  to  have  been 
injured.  Interstate  Commerce  Commis- 
sion V.  Cincinnati,  etc.,  R.  Co.,  167  U.  S. 
479,  42  L.  Ed.  243,  affirmed  and  followed 
in  Savannah,  etc.,  R.  Co.  v.  Florida  Fruit 
Exchange,  167  U.  S.  512,  42  L.  Ed.  257; 
Texas,  etc.,  R.  Co.  v.  Interstate  Commerce 
Commission,  162  U.  S.  197,  215,  40  L.  Ed. 
940.  See,  also,  ante,  "Action  to  Recover 
Unreasonable  Charges,"  IV,  K,  2,  b,  (3), 
(c),  cc. 

78.  General  provisions  of  act. — Inter- 
state Commerce  Commission  v.  Cincin- 
nati, etc.,  R.  Co.,  167  U.  S.  479,  42  L.  Ed. 
243,  affirmed  and  followed  in  Savannah, 
etc.,  R.  Co.  V.  Florida  Fruit  Exchange, 
167    U.    S.    512,   42    L.    Ed.    257;    Texas    & 
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Proceedings  on  Refusal  of  Obedience  to  Commission— Scope  of  Sec- 
tion.— The  provisions  of  §  16  of  the  act,  which  authorize  the  court  to  "pro- 
ceed to  hear  and  determine  the  matter  speedily  as  a  court  of  equity,  and  without 
the  formal  pleadings  and  proceedings  applicable  to  ordinary  suits  in  equity,  but 
in  such  manner  as  to  do  justice  in  the  premises,  and  to  this  end,  such  court  shall 
have  power,  if  it  think  fit,  to  direct  and  prosecute  in  such  mode  and  by  such  per- 
-sons  as  it  may  appoint,  all  such  inquiries  as  the  court  may  think  needful  to^en- 
able  it  to  form  a  just  judgment  in  the  matter  of  such  petition,"  extend  as  well  to 
-an  inquiry  or  proceeding  under  the  fourth  section  (as  to  long  and  short  haul 
•charges)  as  to  those  arising  under  the  other  sections  of  the  actJ^ 

(b)  Proceedings  in  Court. — Jurisdiction. — Where  an  objection  to  the  ju- 
risdiction of  the  circuit  court  for  the  southern  district  of  New  York  was  raised 
hy  plea  in  abatement  denying  that  the  railroad  company  had  its  principal  office 
in  the  state  of  New  York,  or  that  the  acts  complained  of  took  place  within  the 
judicial  district  of  said  court,  it  was  held,  upon  affidavits  submitted  under  stip- 
ulation, that  the  ruling  of  the  circuity  court  against  the  plea,  based  on  said  affi- 
davits, did  not  appear  to  be  erroneous. ^*^ 

Hearing  and  Determination. — When  the  court  is  invoked  by  the  commis- 
sion to  enforce  its  lawful  orders  or  requirements,  the  court  shall  proceed,  as  a 
■court  of  equity,  to  hear  and  determine  the  matter,  and  in  such  manner  as  to  do 
justice  in_  the  premises.^i  And  it  is  competent  for  the  circuit  court,  in  dealing 
with  the  issues  raised  by  a  petition  of  the  commission  and  the  answers  thereto^ 
and  for  the  circuit  court  of  appeals  on  the  appeal,  to  determine  the  case  upon  a 
consideration  of  the  allegations  of  the  parties  and  of  the  evidence  adduced  in 
their  support,  giving  effect,  however,  to  the  findings  of  fact  in  the  report  of  the 
commission  as  prima  facie  evidence  of  the  matters  therein  stated.^^  j^^-^^j^  ^^_ 
<litional  evidence  may  be  adduced  at  the  hearing  in  court. ^^ 


Pac.  R.  Co.  V.  Abilene  Cotton  Oil  Co.,  204 
U.  S.  426,  427,  438,  51  L.  Ed.  553. 

"By  §  16  of  the  act,  the  circuit  court  is 
given  authority  to  enforce  'any  lawful 
order  or  requirement  of  the  commission.' 
If  the  order  be  not  a  lawful  one,  the  court 
is  without  power  to  enforce  it."  Southern 
Pac.  Co.  V.  Interstate  Commerce  Commis- 
sion,  200  U.   S.   536,  50   L.   Ed.   585. 

79.  Proceedings  on  refusal  of  obedience 
to  commission — Scope  of  section. — Inter- 
state Commerce  Commission  z'.  Alabama, 
-etc.,  R.  Co.,  168  U.  S.  144,  169,  42  L.  Ed. 
414.  See  provisions  of  §  16,  recited  in 
Texas,  etc.,  R.  Co.  v.  Interstate  Commerce 
Commission,  162  U.  S.  197,  203,  40  L.  Ed. 
94(». 

80.  Jurisdiction. — Texas,  etc.,  R.  Co.  v. 
Interstate  Commerce  Commission,  163  U. 
S.  197,  204,  40  L.  Ed.  940. 

81.  Hearing  and  determination. — Inter- 
state Commerce  Commission  v.  Alabama, 
etc.,  R.  Co.,  168  U.  S.  144,  174,  42  L.  Ed. 
414. 

82.  Consideration  on  merits. — Interstate 
Commerce  Commission  v.  Alabama,  etc., 
R.  Co.,  168  U.  _S.  144,  175,  42  L.  Ed.  414. 
See  post,  "Weight  and  Conclusiveness  of 
Findings  of  Commission,"  IV,  K,  2,  f. 

In  a  proceeding  to  enforce  the  orders 
of  the  commission,  the  circuit  court  has 
jurisdiction  to  review  the  judgment  of  the 
commission  upon  questions  of  fact  as  to 
whether  rates  charged  are  unjust  or  un- 
reasonable or  constitute  unjust  discrimina- 
■tions    or   preferences,   or   whether   circum- 


stances and  conditions  are  substantially 
similar,  and  the  court  is  not  limited  to  the 
inquiry  whether  or  not  the  commission 
has  misconstrued  the  statute  and  thereby 
exceeded  its  power,  and  there  is  general 
jurisdiction  to  take  evidence  upon  the 
merits  of  the  original  controversy.  This 
is  apparent  from  those  portions  of  the  act 
which  provide  that,  when  the  court  is  in- 
voked by  the  commission  to  enforce  its 
lawful  orders  or  requirements,  the  court 
shall  proceed,  as  a  court  of  equity,  to  hear 
and  determine  the  matter,  and  in  such 
manner  as  to  do  justice  in  the  premises. 
Interstate  Commerce  Commission  v. 
Alabama,  etc.,  R.  Co.,  168  U.  S.  144,  174, 
42  L.  Ed.  414. 

83.  Additional  evidence. — It  has  been 
uniformly  held  by  the  several  circuit 
courts  and  the  circuit  courts  of  appeal, 
in  cases  involving  issues  of  fact,  that  they 
are  not  restricted  to  the  evidence  adduced 
before  the  commission,  nor  to  a  considera- 
tion merely  of  the  power  of  the  commis- 
sir,«i  to  make  the  particular  order  under 
question,  but  that  additional  evidence  may 
be  put  in  by  either  party,  and  that  the 
duty  of  the  court  is  to  decide,  as  a  court 
of  equity,  upon  the  entire  body  of  evi- 
dence. Interstate  Commerce  Commission 
V.  Alabama,  etc.,  R.  Co.,  168  U.  S.  144, 
175,  42   L.   Ed.  414. 

In  Cincinnati,  etc.,  R.  Co.  v.  Interstate 
Commerce  Commission,  162  U.  S.  184,  196, 
40  L.  Ed.  935,  the  court  said:  "We  think 
this    a  proper   occasion   to   express   disap- 
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Finding  of  Commission  Based  on  Error  of  Law  or  Fact — Remand  for 
Further  Hearing. — Where,  so  far  as  the  reasonableness  per  se  of  the  rates 
was  concerned,  in  the  consideration  of  tliis  question  the  commission  had  been 
in  effect  controlled  by  its  finding,  held  to  have  been  erroneous,  that  there  had 
been  violations  of  the  third  and  fourth  sections  of  the  act,  the  controversy,  in 
so  far  as  the  intrinsic  reasonableness  of  the  rates  was  concerned,  should  not 
be  foreclosed,  but  should  be  left  for  further  consideration  and  decision  upon  the 
evidence  already  introduced  and  such  additional  evidence  as  might  be  taken  on  a 
further  hearing  before  the  commission  if  such  new  hearing  was  desired.^"*  And 
it   will  not  proceed   to  an   independent  investigation   of  the   facts,   when   it  has 


proval  of  such  a  method  of  procedure  on 
the  part  of  the  railroad  companies  as 
should  lead  them  to  withhold  the  larger 
part  of  their  evidence  from  the  cornmis- 
sion,  and  first  adduce  it  in  the  circuit 
court.  The  commission  is  an  administra- 
tive board,  and  the  courts  are  only  to  be 
resorted  to  when  the  commission  prefers 
to  enforce  the  provisions  of  the  statute  by 
a  direct  proceeding  in  the  court,  or  when 
the  orders  of  the  commission  have  been 
disregarded.  The  theory  of  the  act  evi- 
dently is,  as  shown  by  the  provision  that 
the  findings  of  the  commission  shall  be 
regarded  as  prima  facie  evidence,  that 
the  facts  of  the  case  are  to  be  disclosed 
before  the  commission.  We  do  not  mean, 
of  course,  that  either  party,  in  a  trial  in 
the  court,  is  to  be  restricted  to  the  evi- 
dence that  was  before  the  commission, 
but  that  the  purposes  of  the  act  call  for 
a  full  inquiry  by  the  commission  into 
all  the  circumstances  and  conditions  per- 
tinent to  the  questions  involved."  See, 
also,  Interstate  Commerce  Commission  v. 
Clyde  Steamship  Co.,  181  U.  S.  29,  32,  45 
L.  Ed.  729;  East  Tennessee,  etc.,  R.  Co. 
V.  Interstate  Commerce  Commission,  181 
U.  S.  1,  45  L.  Ed.  719. 

84.  Remand  for  a  further  hearing. — 
The  cases  of  Cincinnati,  etc.,  R.  Co. 
V.  Interstate  Commerce  Commission,  162 
U.  S.  184,  40  L.  Ed.  935;  Louisville,  etc., 
R.  Co.  V.  Behlmer,  175  U.  S.  648,  44  L. 
Ed.  309,  and  Interstate  Commerce  Com- 
mission V.  Louisville,  etc.,  R.  Co.,  190  U. 
S.  273,  47  L.  Ed.  1047,  involved  the  en- 
forcement against  carriers  of  orders  of  the 
commission.  After  deciding  that  the  or- 
ders of  the  commission  were  not  entitled 
to  be  enforced,  because  of  errors  of  law 
committed  by  that  body,  this  court  de- 
clined to  consider  the  question  of  the  rea- 
sonableness per  se  of  the  rates  as  an  origi- 
nal question;  in  other  words,  the  correc- 
tion of  the  established  schedule  without 
previous  consideration  of  the  subject  by 
the  commission.  It  was  pointed  out  that 
by  the  effect  of  the  act  to  regulate  com- 
merce it  was  peculiarly  within  the  prov- 
ince of  the  commission  to  primarily  con- 
sider and  pass  upon  a  controversy  con- 
cerning the  unreasonableness  per  se  of 
the  rates  fixed  in  an  established  schedule. 
It  was,  therefore,  declared  to  be  the  duty 
of  the  courts,  where  the  commission  had 
not   considered   such   a   disputed   question, 


to  remand  the  case  to  the  commission 
to  enable  it  to  perform  that  duty,  a  con- 
clusion wholly  incompatible  with  the  con- 
ception that  courts,  in  independent  pro- 
ceedings, were  empowered  by  the  act  to 
regulate  commerce,  equally  with  the  com- 
ftiission,  primarily  to  determine  the  rea- 
sonableness of  rates  in  force  through  an 
established  schedule."  Texas  &  Pac.  R. 
Co.  V.  Abilene  Cotton  Oil  Co.,  204  U.  S. 
426,  443,   51    L.   Ed.   553. 

"In  the  case  of  Cincinnati,  etc.,  R.  Co. 
V.  Interstate  Commerce  Commission,  162 
U.  S.  184,  40  L.  Ed.  935,  the  findings  of 
the  commission  were  overruled  by  the 
circuit  court,  after  additional  evidence 
taken  in  the  court,  and  the  decision  of  the 
circuit  court  was  reviewed  in  the  light  of 
the  evidence  and  reversed  by  the  circuit 
court  of  appeals,  and  this  court,  in  refer- 
ence to  the  argument  that  the  commission 
had  not  given  due  weight  to  the  facts  that 
tended  to  show  that  the  circumstances 
and  conditions  were  so  dissimilar  as  to 
justify  the  rates  charged,  held  that  as  the 
question  was  one  of  fact,  peculiarly  within 
the  province  of  the  commission,  and  as  its 
conclusions  had  been  accepted  and  ap- 
proved by  the  circuit  court  of  appeals, 
and  as  this  court  found  nothing  in  the 
record  that  made  it  our  duty  to  draw  a 
different  conclusion,  the  decree  of  the 
circuit  court  of  appeals  should  be  affirmed. 
Such  a  holding  clearly  implies  that  there 
was  power  in  the  courts  below  to  consider 
and  apply  the  evidence  and  in  this  court 
to  review  their  decisions.  So  in  the  case 
of  Texas,  etc.,  R.  Co.  v.  Interstate  Com- 
merce Commission,  182  U.  S.  197,  40  L. 
Ed.  940,  the  decision  of  the  circuit  court 
of  appeals,  which  affirmed  the  validity  of 
the  order  of  the  commission,  upon  the 
ground  that,  even  if  ocean  competition 
should  be  regarded  as  creating  a  dissim- 
ilar condition,  yet  that,  in  the  case  under 
consideration,  the  disparity  in  rates  was 
too  great  to  be  justified  by  that  condition, 
was  reversed  by  this  court,  not  because 
the  circuit  court  had  no  jurisdiction  to 
consider  the  evidence  and  thereupon  to 
affirm  the  validity  of  the  order  of  the  com- 
mission, but  because  that  issue  was  not 
actually  before  the  court,  and  that  no  tes- 
timony had  been  adduced  by  either  party 
on  such  an  issue;  and  it  was  said  that  the 
language  of  the  act  authorizing  the  court 
to    hear    and    determine    the    matter    as    a 
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found   the  findings  of   the  commission   erroneous. ^^      So   where  the  commission 
has  acted  under  a  misconception  of  the  extent  of  its  powers. ^"^ 

Where  Commission  Declines  to  Adequately  Find  the  Facts. — Where 
the  commission  by  reason  of  its  erroneous  construction  of  the  statute  has  in  a 
case  to  it  presented  decHned  to  adequately  find  the  facts,  it  is  the  duty  of  the 
courts,  on  appHcation  being  made  to  them  to  enforce  the  erroneous  order  of  the 
commission,  not  to  proceed  to  an  original  investigation  of  the  facts  which  should 
have  been  passed  upon  by  the  commission,  but  to  correct  the  error  of  law  com- 
mitted by  that  body,  and  after  doing  so  to  remand  the  case  to  the  commission  so 
as  to  afford  it  the  opportunity  of  examining  the  evidence  and  finding  the  facts  as 
required  by  law.*^ 


case  of  equity,  'necessarily  implies  that 
the  court  is  not  concluded  by  the  find- 
ings of  conclusions  of  the  commission.'  " 
Interstate  Commerce  Coinmission  v.  Al- 
abama, etc.,  R.  Co.,  168  U.  S.  144,  174,  42 
L.  Ed.  414.  See,  also,  Louisville,  etc.,  R. 
Co.  V.  Behlmer,  175  U.  S.  648,  675,  44  L. 
Ed.  309. 

"A  decree  which  ordered  the  carriers  to 
■desist  from  charging  a  greater  compen- 
sation for  the  lesser  than  for  the  longer 
haul,  would  be  in  no  way  responsive  to 
the  conclusion  that  the  rate  for  the  lesser 
distance  was  unreasonable  in  and  of  itself. 
Such  a  decree  would  in  effect  authorize 
the  carrier  to  continue  to  charge  at  its 
election  a  rate  which  was  in  itself  un- 
reasonable to  the  shorter  point."  Inter- 
state Commerce  Commission  v.  Louisville, 
etc.,  R.  Co.,  190  U.  S.  273,  284,  47  L.  Ed. 
1047;  East  Tennessee,  etc.,  R.  Co.  v.  In- 
terstate Commerce  Commission,  181  U.  S. 
1,   45   L.   Ed.   719. 

85.  Independent  investigation. — Having 
arrived  at  the  conclusion  that  the 
order  of  the  commission  was  not  sustained 
by  the  facts  upon  which  it  was  predicated, 
the  court  cannot  enter  into  an  independent 
investigation  of  the  facts,  even  if  it  be 
conceded  the  record  is  in  a  condition  to 
enable  it  to  do  so,  in  order  that  new  and 
substantive  findings,  of  fact  may  be 
evolved,  upon  which  the  order  of  the  com- 
mission may  be  sustained.  Interstate  Com- 
merce Commission  v.  Chicago,  etc.,  R.  Co., 
186  U.  S.  320,  341,  46  L.  Ed.  1182;  Louis- 
ville, etc.,  R.  Co.  V.  Behlmer,  175  U.  S. 
648,   675,   44    L.    Ed.    309. 

"We  do  not,  of  course,  mean  to  imply 
that  the  commission  may  not  directly  in- 
stitute proceedings  in  a  circuit  court  of 
the  United  States  chargmg  a  common 
•carrier  with  disregard  of  provisions  of 
the  act,  and  that  thus  it  may  become  the 
•duty  of  the  court  to  try  the  case  in  the 
first  instance.  Nor  can  it  be  denied  that, 
-even  when  a  petition  is  filed  by  the  com- 
mission for  the  purpose  of  enforcing  an 
■order  of  its  own,  the  court  is  authorized 
to  'hear  and  determine  the  matter  as  a 
court  of  equity,'  which  necessarily  implies 
that  the  court  is  not  concluded  by  the 
findings  or  conclusions  of  the  commissio.i; 
yet  as  the  act  provides  that,  on  such  hear- 
ing, the  findings  of  fact  in  the  report  of 
said  commission  shall  hp.  prima  facie  evi- 


dence of  the  matters  therein  stated,  we 
think  it  plain  that  if,  in  such  a  case,  the 
commission  has  failed  in  its  proceedings 
to  give  notice  to  the  alleged  offender,  or 
has  unduly  restricted  its  inquiries  upon  a 
mistaken  view  of  the  law,  the  court  ought 
not  to  accept  the  findings  of  the  commis- 
sion as  a  legal  basis  for  its  own  action, 
but  should  either  inquire  into  the  facts  on 
its  own  account,  or  send  the  case  back  to 
the  commission  to  be  lawfully  proceeded 
in."  Texas,  etc.,  R.  Co.  v.  Interstate  Com- 
merce Commission,  162  U.  S.  197,  238,  40 
L.   Ed.   940. 

86.  Misconception  of  extent  of  powers. — 
And  if  ihe  circuit  court  of  appeals  was  of 
opinion  that  the  commission  in  making 
its  order  had  misconceived  the  extent  of 
its  powers,  and  if  the  circuit  court  had 
erred  in  affirming  the  validity  of  an  order 
made  under  such  misconception,  the  du«;;y 
of  the  circuit  court  of  appeals  was  to  re- 
verse the  decree,  set  aside  the  order,  and 
remand  the  cause  to  the  commission,  in 
order  that  it  might,  if  it  saw  fit,  proceed 
therein  according  to  law.  The  defendant 
was  entitled  to  have  its  defense  con- 
sidered, in  the  first  instance,  at  least,  by 
the  commission  upon  a  full  consideration 
of  all  the  circumstances  and  conditions 
upon  which  a  legitimate  order  could  be 
founded.  The  questions  whether  certain 
charges  were  reasonable  or  otherwise, 
whether  certain  discriminations  were  due 
or  undue,  were  questions  of  fact,  to  be 
passed  upon  by  the  commission  in  the 
light  of  all  faots  duly  alleged  and  sup- 
ported by  competent  evidence,  and  it  did 
not  comport  with  the  true  scheme  of  the 
statute  that  the  circuit  court  of  appeals 
should  undertake,  of  its  own  motion,  to 
find  and  pass  upon  such  questions  of  fact, 
in  a  case  in  the  position  in  which  the 
present  one  was.  Texas,  etc.,  R.  Co.  v. 
Interstate  Commerce  Commission,  162  U. 
S.  197,  238,  40  L.  Ed.  940;  Louisville,  etc., 
R.  Co.  V.  Behlmer,  175  U.  S.  648,  675,  44 
L.  Ed.  309. 

87.  Failure  of  commission  adequately 
to  find  the  facts. — Interstate  Commerce 
Commission  v.  Clyde  Steamship  Co.,  181 
U.  S.  29,  32,  45  L.  Ed.  729;  East  Tennes- 
see, etc.,  R.  Co.  V.  Interstate  Commerce 
Commission,  181  U.  S.  1,  45  L.  Ed.  719; 
Louisville,  etc.,  R.  Co.  v.  Behlmer,  175 
U.    S.    648,   667,   44   L.    Ed.   309.      See,  also. 
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Voluntary  Correction  of  Error  by  Carrier  Obviates  Necessity  for  Or- 
der.— Where  a  carrier,  long  before  final  decree  entered,  voluntarily  corrected  a 
tariff  based  on  an  error  of  fact,  there  was  not  need  for  any  order  to  do  so.^» 

(c)  Mandamus  and  Injunction. — Mandamus. — And  mandamus  lies  to  enforce 
compliance   with   these   provisions.^^ 

Mandamus  to  Compel  Report. — But  it  is  not  within  the  jurisdiction  of  a. 
federal  court  to  issue  a  writ  of  mandamus  to  compel  a  railroad  company  to 
make  a  report  which  the  act  to  regulate  commerce  gives  the  interstate  com- 
merce commission  the  right  to  require,  and  such  jurisdiction  cannot  be  inferred 
from  any  of  the  powers  granted  by  congress  as  collateral  to  the  enforcement  of 
that  act.^o 

Injunction. — i\nd  also  injunction  to  prevent  its  engaging  in  interstate  com- 
merce until  such  compliance.''*^ 

c.  Attendance  of  Witnesses  and  Production  of  Evidence — (1)  Pozuer  to  Re- 
quire—  (a)  Terms  of  Statute. — For  the  purposes  of  this  act  the  commission 
shall  have  power  to  require,  by  subpoena,  the  attendance  and  testimony  of  wit- 
nesses and  the  production  of  all  books,  papers,  tariffs,  contracts,  agreements^ 
and  documents  relating  to  any  matter  under  investigation.  Such  attendance  of 
witnesses  and  the  production  of  such  documentary  evidence,  may  be  required 
from   any   place   in   the    United    States,   at    any   designated   place   of   hearing.''- 


Texas,  etc.,  R.  Co.  v.  Interstate  Com- 
merce Commission,  1G2  U.  S.  197,  220,  40 
L.  Ed.  940.  See  ante,  "Written  Reports 
of   Investigations,"    IV,   K,   2,   b,    (4),    (c). 

88.  Voluntary  correction  of  error  by 
carrier. — Where  an  error  was  made  in 
rates  at  a  certain  point  by  basing  same 
on  an  error  of  fact,  which  was  corrected 
by  the  companies  on  its  being  brought 
to  their  notice  by  the  commission  and  at 
the  hearing  before  the  court,  and  a  mod- 
ified tariff  was  put  into  operation  by  the 
railroad  companies  at  once,  immediately 
after  the  argument  of  the  case  in  the 
circuit  court  of  appeals,  and  continued 
in  force  from  that  time,  the  decree  below 
having  been  entered  more  than  one  year 
after  the  submission  of  the  cause,  and 
the  relief  sought  by  the  complaint  and 
that  accorded  by  the  commission  was  in- 
consistent with  the  theory  that  the  rates 
should  be  based  on  either  of  these  states 
of  fact,  as  the  altered  tariff  had  been  in 
force  more  than  one  j^ear  prior  to  the 
entry  of  the  decree  below,  the  court 
doubtless  considered  it  unnecessary  to 
provide  for  its  continuance.  The  record 
does  not  disclose,  nor  was  it  suggested, 
that  any  applicatj^^i  was  made  to  the  cir- 
cuit court  of  appeals  to  modify  its  decree 
so  as  to  direct  the  continuance  of  such 
new  tariff,  both  parties  evidently  acting 
on  the  reasonable  assumption  that  it  was 
an  accomplished  fact.  Under  these  cir- 
cumstances, a  formal  modification  of  the 
decree  of  the  circuit  court  of  appeals  is 
not  required.  Interstate  Commerce  Com- 
mission V.  Louisville,  etc.,  R.  Co.,  190  U. 
S.    273,    286,    47    L.    Ed.    1047. 

89.  Mandamus. — Section  6  provides  that 
if  any  common  carrier  fails  or  neglects 
or  refuses  to  file  or  publish  its  schedules 
as  provided  in  the  section,  it  may  be  sub- 
ject to  a  writ  of  mandamus  issued  in  the 
name  of  the  people  of  the  United  States, 


at  the  relation  of  the  commission,  failure 
to  comply  with  which  is  punishable  as  for 
a  contempt.  Interstate  Commerce  Com- 
mission f.  Cincinnati,  etc.,  R.  Co.,  167  U. 
S.  479,  42  L.  Ed.  243,  affirmed  and  fol- 
lowed in  Savannah,  etc.,  R.  Co.  v.  Flor- 
ida Fruit  Exchange,  167  U.  S.  512,  42: 
L.  Ed.  257;  Interstate  Commerce  Commis- 
sion V.  Brimson,  154  U.  S.  447,  459,  38- 
L.  Ed.  1047;  Interstate  Commerce  Act, 
§  6,  as  amended  March  2,  1889.  See 
ante,  "Power  to  Prescribe  Rates,"  IV,  C,. 
3.      See,   also,    the   title    MANDAMUS. 

90.  Mandamus  to  compel  report. — 
Knapp  I'.  Lake  Shore,  etc.t  R.  Co.,  197  U. 
S.  536,  49  L.  Ed.  870.  See,  generally,  the 
title   MANDAMUS. 

91.  Injunction. — The  interstate  com- 
merce commissioners  are  empowered,  as 
complainants,  to  apply,  in  any  proper  cir- 
cuit court  of  the  United  States,  for  .a  writ 
of  injunction  against  any  common  carrier 
neglecting  or  refusing  to  file  or  publish 
such  schedule  or  tariffs  with  rates,  fares  or 
charges  as  provided  in  §  6,  to  restrain  such 
carrier  from  receiving  or  transporting 
property  among  the  several  states  and 
territories  of  the  United  States,  or  be- 
tween the  United  States  and  adjacent  for- 
eign countries  or  between  ports  of  trans- 
shipment and  of  entry  and  the  several 
stales  and  territories  of  the  United  States,, 
as  mentioned  in  this  section  of  the  act,, 
until  such  common  carrier  shall  have  com- 
plied with  the  provisions  of  §  6  relating- 
to  the  filing  and  publishing  of  schedules- 
or  tariffs  of  rates,  fares  and  charges.  In- 
terstate Commerce  Act,  §  6,  as  amended 
March  2,  1889.  Interstate  Commerce 
Commission  z'.  Brimson,  154  U.  S.  447, 
460,  38  L.  Ed.  1047.  See  ante,  "Suit  for 
Injunction,"  IV,  K,  2,  b,  (3),  (c),  bb.  See, 
also,  the  title  INJUNCTIONS,  vol.  6,  p. 
102r.'. 

92.  Terms  of  statute. — Interstate  Com- 
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Since  1893  the  commission  has  had  power  to  enforce  obedience  to  its  lawful  de- 
rnands  for  the  eliciting  of  information  from  witnesses,  or  the  production  of  tes- 
timony, by  a  criminal  prosecution,  disobedience  thereto  being  made  an  offense 
punishable  by  fine  or  imprisonment,  or  both.^^ 

(b)  Constitutionality. — And  this  provision  is  constitutional  beyond  dispute.^-* 

(c)  Self-Incriminating  Disclosures— Refusal  to  Testify. —Terms  of  Stat- 
ute and  Constitutionality.— The  act  of  congress  of  February  11,  1893,  ch. 
83,  27  Stat.  443,  which  enacts  that  "no  person  shall  be  excused  frorn  attending 
and  testifying  or  from  producing  books,  papers,  tariffs,  contracts,  agreements 
and  documents  before  the  interstate  commerce  commission,  or  in  obedience  to 
the  subpoena  of  the  commission,  *  *  *  on  the  ground  or  for  the  reason 
that  the  testimony  or  evidence,  documentary  or  otherwise,  required  of  him, 
may  tend  to  criminate  him  or  subject  him  to  a  penalty  or  forfeiture;  but  no 
person  shall  be  prosecuted  or  subjected  to  any  penalty  or  forfeiture  for  or  on 
account  of  any  transaction,  matter  or  thing,  concerning  which  he  may  testify^ 
or  produce  evidence,  documentary  or  otherwise,  before  said  commission,  or  in 
obedience  to  its  subpoena,  or  the  subpoena  of  either  of  them,  or  in  any  such  case 
or  proceeding,"  is  not  incompatible  with  the  clause  of  the  fifth  amendment  of 
the  constitution  of  the  United  States,  which  declares  that  no  person  "shall  be 
compelled  in  any  criminal  case  to  be  a  witness  against  himself."  This  statute 
affords  absolute  immunity  against  prosecution,  penalties  or  forfeiture  as  to  any 
transaction,  matter  or  thing  concerning  which  the  witness  testified,  and  the  im- 
munity is  intended  to  be  general,  and  to  be  applicable  whenever  and  in  whatever 


merce  Act,  §  12.  Interstate  Commerce 
Commission  z>.  Brimson,  154  U.  S.  447, 
461,    38    L.    Ed.    1047. 

93.  Criminal  prosecution  or  proceeding 
for  penalty. — Interstate  Commerce  Com- 
mission V.  Brimson,  154  U.  S.  447,  4S5, 
38  L.  Ed.  1047.  See  act  of  Feb.  11,  1893, 
which  provides  a  punishment  of  fine  or 
imprisonment  or  both.for  disobedience  of 
the  lawful  orders  of  the  commission  in 
this   regard.     See   27  Stat.   443,  ch.   83. 

This  power  conferred  upon  the  com- 
mission imposes  upon  any  one,  sum- 
moned by  that  body  to  appear  and  to  tes- 
tify, the  duty  of  appearing  and  testifying, 
and  upon  any  one  required  to  produce 
such  books,  papers,  tariffs,  contracts, 
agreements,  and  documents,  the  duty  of 
producing  them,  if  the  testimony  sought, 
and  the  books,  papers,  etc.,  called  for, 
relate  to  the  matter  under  investigation, 
if  such  matter  is  one  which  the  commis- 
sion is  legally  entitled  to  investigate,  and 
if  the  witness  is  not  excused,  on  some 
personal  ground,  from  doing  what  the 
commission  requires  at  his  hands.  These 
propositions  seem  to  be  so  clear  and  in- 
disputable that  any  attempt  to  sustain 
them  by  argument  would  be  of  no  value 
in  the  discussion.  Whether  the  commis- 
sion is  entitled  to  the  evidence  it  seeks, 
and  whether  the  refusal  of  the  witness 
to  testify  or  to  produce  books,  papers, 
etc.,  in  his  possession,  is  or  is  not  in  vio- 
lation of  his  duty  or  in  derogation  of  the 
rights  of  the  United  States,  seeking  to 
execute  a  power  expressly  granted  to 
congress,  are  the  distinct  issues  between 
that  body  and  the  witness.  They  are  is- 
sues between  the  United  States  and  those 
who  dispute  the  validity  of  an  act  of  con- 


gress and  seek  to  obstruct  its  enforce- 
ment. And  these  issues,  made  in  the 
form  prescribed  by  the  act  of  congress, 
are  so  presented  that  the  judicial  power 
IS  capable  of  acting  on  them.  Interstate 
Commerce  Commission  v.  Brimson  154 
U.   S.   447,   476,  38    L.   Ed.   1047. 

Depositions.— Section  12  of  the  inter- 
state commerce  act,  governing  the  tak- 
mg  and  reading  of  depositions,  quoted  at  ' 
length  in  Interstate  Commerce  Commis- 
sion V.  Brimson,  154  U.  S.  447,  463,  38  L. 
Ed.  1047.  See,  generally,  the  title  DEP- 
OSITIONS,  vol.   5,   p.   321. 

Examination  of  books  of  corporation 

See  the  titles  CONSTITUTIONAL 
LAW,  vol.  4,  p.  505;  SEARCHES  AND 
SEIZURES. 

94.     Constitutionality.— Interstate    Com- 
merce  Commission  v.   Brimson,   154   U    S 
447,  472,  38   L.   Ed.   1047;   Hale  z:  HenkeL 
201   U.   S.  43.  72,  50   L.   Ed.   652. 

In  the  case  of  Interstate  Commerce 
Commission  v.  Brimson,  154  U.  S.  447,. 
38  L.  Ed.  1047,  the  cons' -tutionality  of  the 
interstate  commerce  act,  so  far  as  it  au- 
thorized the  circuit  courts  to  use  their 
processes  in  aid  of  inquiries  before  the 
commission,  was  sustained,  the  court  ob- 
serving in  that  connection:  "It  was- 
clearly  competent  for  congress,  to  that 
end,  to  invest  the  commission  with  au- 
thority to  require  the  attendance  and  tes- 
timony of  witnesses,  and  the  production- 
of  books,  papers,  tariffs,  contracts,  agree- 
ments and  documents  relating  to  an}^  mat- 
ter legally  committed  to  that  body  for  in- 
vestigation. We  do  not  understand  that 
any  of  these  propositions  are  disputed  in 
this  case."  Hale  v.  Henkel,  201  U  S 
43,   72,   50    L.   Ed.   652. 
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court,  state  or  federal,  such  prosecution  may  be  had.  A  witness  is  thereby  de- 
prived of  his  constitutional  right  to  refuse  to  answer.'^s 

Extent  of  Immunity. — And  the  immunity  is  complete,  preventing  prosecu- 
tions in  the  state  courts  as  well,^'^  nor  does  it  infringe  upon  the  fourth  amend- 
ment prohibiting  unreasonable  searches  and  seizures.^'^ 

Example. — Thus,  the  contention  that  to  require  the  production  of  certain 
•contracts  would  be  to  compel  the  witnesses  to  furnish  evidence  against  them- 
selves which  might  result  in  forfeiture  of  estate  in  violation  of  the  fifth  amend- 
ment to  the  constitution  is  not  well  founded,  since  the  act  of  February  4,  1887 
(24  Stat,  at  L.,  379),  as  amended  February  11,  1893  (27  Stat,  at  L.,  443),  ex- 
pressly extends  immunity  from  prosecution  or  forfeiture  of  estate  because  of 
testimony  given  in  pursuance  of  the  requirements  of  the  law.''** 

(2)  Right  to  Aid  of  Federal  Courts. — And  the  twelfth  section  of  the  inter- 
state commerce  act,  authorizing  the  commission  to  invoke  the  aid  of  any  court 
■of  the  United  States  in  requiring  the  attendance  and  testimony  of  witnesses, 
and  the  production  of  documents,  books,  and  papers,  under  this  section,  is  not 
unconstitutional  and  void,  as  imposing  on  the  judicial  tribunals  of  the  United 


95.  Terms  of  statute  and  constitution- 
ality.—Brown  V.  Walker,  161  U.  S.  591, 
40    L.    Ed.    819. 

Provided,  that  no  person  so  testifying 
shall  be  exempt  from  prosecution  and 
punishment  for  perjury  committed  in  so 
testifying.  7  Stat.  443,  ch.  83.  _  Interstate 
■Commerce  Commission  v.  Brimson,  154 
U.    S.    447,    480,    38    L.    Ed.    1047. 

"The  act  (of  congress  of  February  11th, 
1893,  c.  83,  27  Stat.  443),  is  supposed  to 
"have  been  passed  in  view  of  the  opinion 
of  this  court  in  Counselman  v.  Hitchcock, 
142  U.  S.  547,  35  L.  Ed.  1110,  to  the  effect 
that  §  860  of  the  Revised  Statutes,  pro- 
viding that  no  evidence  given  by  a  wit- 
ness shall  be  used  against  him,  his  prop- 
■erty  or  estate,  in  any  manner,  in  any  court 
of  the  United  States,  in  any  criminal  pro- 
ceeding, did  not  afford  that  complete  pro- 
tection to  the  witness  which  the  amend- 
ment (fifth)  was  intended  to  guarantee. 
The  gist  of  that  decision  is  contained  in 
the  following  extracts  from  the  opinion 
of  Mr.  Justice  Blatchford  (pp.  564,  585),  re- 
ferring to  §  860:  'It  could  not,  and  would 
not,  prevent  the  use  of  his  testimony  to 
search  out  other  testimony  to  be  used  in 
evidence  against  him  or  his  property,  in 
a  criminal  proceeding  in  such  court.  It 
could  not  prevent  the  obtaining  and  the 
use  of  witnesses  and  evidence  which 
should  be  attributable  directly  to  the  tes- 
timony he  might  give  under  compulsion, 
and  on  which  he  might  be  convicted,  when 
otherwise,  and  if  he  had  refused  to  an- 
swer, he  could  not  possibly  have  been 
convicted.'  And  again:  'We  are  clearly 
of  opinion  that  no  statute  which  leaves 
the  party  or  witness  subject  to  prosecu- 
tion, after  he  answers  the  criminating 
question  put  to  him,  can  have  the  effect 
of  supplanting  the  privilege  conferred  by 
the  constitution  of  the  United  States. 
Section  860  of  the  Revised  Statutes  does 
not  supply  a  complete  protection  from 
:all  the  perils  against  which  the  constitu- 
tional  prohibition   was   designed  to  guard, 


and  is  not  a  full  substitute  for  that  pro- 
hibition. In  view  of  the  constitutional 
provision,  a  statutory  enactment,  to  be 
valid,  must  afford  absolute  immunity 
against  future  prosecutions  for  the  of- 
fense to  which  the  question  relates.'  The 
inference  from  this  language  is  that,  if  the 
statute  does  afford  such  immunity  against 
future  prosecution,  the  witness  will  be 
compellable  to  testify."  Brown  v.  Wal- 
ker, 161  U.  S.  591,  594,  40  L.  Ed.  819. 
See,  also,  Hale  v.  Henkel,  201  U.  S.  43, 
67,  50  L.  Ed.  652;  Interstate  Commerce 
Commission  v.  Brimson,  154  U.  S.  447, 
480,  38  L.  Ed.  1047.  See  the  title  CON- 
STITUTIONAL LAW,  vol.  4,  pp.  509, 
510. 

96.  Immunity  extends  to  state  courts. 
— But  the  immunity  extends  to  any  trans- 
action, matter  or  thing  concerning  which 
he  may  testify,  which  clearly  indicates 
that  the  immunity  is  intended  to  be  gen- 
eral, and  to  be  applicable  whenever  and 
in  whatever  court  such  prosecution  may 
be  had.  Brown  v.  Walker,  161  U.  S.  591, 
607,   40   L.    Ed.    819. 

As  to  self-incrimination  generally,  see 
the  title  CONSTITUTIONAL  LAW, 
vol.  4,  pp.  504,  513. 

97.  Unreasonable  searches  and  seizures. 
— The  immunity  from  unreasonable 
searches  and  seizures  as  guaranteed  by 
the  fourth  amendment  to  the  federal  con- 
stitution is  not  infringed  upon  by  requir- 
ing the  production  of  certain  contracts  as 
evidence  in  a  proceeding  before  the  in- 
terstate commerce  commission,  since  the 
act  of  February  4,  1887,  as  amended  Feb- 
ruary 11,  1893,  expressly  extends  immu- 
nity from  prosecution  or  forfeiture  of  es- 
tate because  of  testimony  given  in  pur- 
suance of  the  requirements  of  the  law. 
Interstate  Commerce  Commission  v. 
Baird,  194  U.  S.  25,  45,  46  L.  Ed.  860. 
See  Hale  v.  Henkel,  201  U.  S.  43,  73,  50 
L.    Ed.    652. 

98.  Example. — Interstate  Commerce 
Commission    v.    Baird,    194    U.    8.    25,    45, 
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States  duties  that  were  not  judicial  in  their  nature.  This  proceeding  was  a  case 
to  which  the  judicial  power  of  the  United  States  extended. ^^  And  failure  to 
obey  the  order  of  such  court  to  appear  before  the  commission  and  give  evidence, 
may  be  punished  by  the  court  as  a  contempt  thereof. ^  And  it  is  not  invalid  be- 
cause it  does  not  accord  a  right  of  trial  by  jury  to  the  defendants  ;2  or  because  in 
derogation  of  the  fundamental  guarantees  of  personal  rights  inhering  in  the 
freedom  of  citizens.^ 

Nature  of  Proceeding. — It  is  not  merely  an  ancillary  and  advisory  pro- 
ceeding, but  one  for  determining  rights  that  concern  both  the  general  public 
and  the  individual  defendants,  in  which  an  en  forcible  judgment  may  be  ob- 
tained, that  will  be  conclusive  on  the  parties  until  reversed  by  the  federal  su- 


46  L.  Ed.  860.  See  Hale  v.  Henkel,  201 
U.  S.  43,  73,  50  L.  Ed.  652.  See  the  title 
CONSTITUTIONAL  LAW,  vol.  4,  p. 
507,  as  to  construction  of  fourth  and  fifth 
amendments    together. 

99.  Right  to  aid  of  federal  courts. — In- 
terstate Commerce  Commission  v.  Brim- 
son,  154  U.  S.  447,  456,  38  L.  Ed.  1047; 
Hale  V.  Henkel,  201  U.  S.  43,  72,  50  L. 
Ed.    652. 

The  twelfth  section  of  the  act  is  not 
unconstitutional  and  void,  so  far  as  it  au- 
thorizes or  requires  the  circuit  courts  of 
the  United  States  to  use  their  process  in 
aid  of  inquiries  before  the  commission. 
The  constitution  extends  the  judicial 
power  of  the  United  States  to  all  cases  in 
law  and  equity  arising  under  that  instru- 
ment or  under  the  laws  of  the  United 
States,  as  well  as  to  all  controversies  to 
which  the  United  States  shall  be  a  part> 
(art.  3,  §  2),  and  the  circuit  courts  of  the 
United  States  are  capable,  under  the  stat- 
utes defining  and  regulating  their  juris- 
diction, of  exerting  such  power  in  cases 
cr  controversies  of  that  character,  within 
the  limits  prescribed  by  congress,  25 
^tat.  434,  ch.  866.  Interstate  Commerce 
Commission  v.  Brimson,  154  U.  S.  447, 
468,   38    L.    Ed.    1047. 

Under  the  circumstances,  the  supreme 
court  declined  to  go  further  than  to  ad- 
judge, that  that  section  in  the  particular 
named  is  constitutional,  and  to  remand 
the  cause  that  the  court  below  may  pro- 
ceed with  it  upon  the  merits  of  the  ques- 
tions presented  by  the  petition  and  the  an- 
swers of  the  defendants  and  make  -such 
determination  thereof  as  may  be  consist- 
ent with  law.  Any  other  course  would, 
it  might  be  apprehended,  involve  the  ex- 
ercise of  original  jurisdiction,  and  might 
possibly  work  injustice  to  one  or  the  other 
of  the  parties.  Interstate  Commerce 
Commission  v.  Brimson,  154  U.  S.  447, 
490,   38    L.    Ed.    1047. 

1.  Disobedience  punishable  as  con- 
tempt.— "And  any  of  the  circuit  courts  of 
the  United  States  within  the  jurisdiction 
of  which  such  inquiry  is  carried  on  may, 
in  case  of  contumacy  or  refusal  to  obey 
a  subpoena  issued  to  any  common  carrier 
subject  to  the  provisions  of  this  act,  or 
other  person,  issue  an  order  requiring 
such  common  carrier  or  other  person  to 
appear  before  said  commission  (and  pro- 
7  U  S  Enc— 33 


duce  books  and  papers  if  so  ordered)  and 
give  evidence  touching  the  matter  in  ques- 
tion; and  any  failure  to  obey  such  order 
of  the  court  may  be  punished  by  such 
court  as  a  contempt  thereof."  Interstate 
Commerce  Commission  v.  Brimson,  154 
U.  S.  447,  462,  38  L.  Ed.  1047.  See,  gen- 
erally, the  title  CONTEMPT,  vol.  4,  p. 
531. 

2.  Jury  trial  not  essential. — Interstate 
Commerce  Commission  v.  Brimson,  154 
U.  S.  447,  488,  38  L.  Ed.  1047;  In  re  Debs, 
158   U.   S.   564,   596,  39   L.   Ed.   1092. 

The  issue  whether  the  defendants  are 
under  a  duty  to  answer  the  questions  pro- 
pounded to  them,  and  to  produce  the 
books,  papers,  etc.,  called  for,  is  mani- 
festly not  one  for  the  determination  of  a 
jury,  being  not  one  of  fact  but  of  law  ex- 
clusively. Interstate  Commerce  Commis- 
sion V.  Brimson,  154  U.  S.  447,  488,  38  L. 
Ed.    1047. 

Of  course,  the  question  of  punishing 
the  defendants  for  contempt  could  not 
arise  before  the  commission;  for,  in  a 
judicial  sense,  there  is  no  such  thing  as 
contempt  of  a  subordinate  administrative 
body.  No  question  of  contempt  could 
arise  until  the  issue  of  law,  in  the  circuit 
court,  is  determined  adversely  to  the  de- 
fendants and  they  refuse  to  obey,  not  the 
order  of  the  commission,  but  the  final 
order  of  the  court.  And,  in  matters  of 
contempt,  a  jury  is  not  required  by  "due 
process  of  law."  Interstate  Commerce 
Commission  v.  Brimson,  154  U.  S.  447, 
488,  38  L.  Ed.  1047. 

3.  Fundamental  guarantees  of  personal 
rights  not  infringed. — The  court  has  al- 
ready spoken  fully  upon  that  general 
subject  in  Counselman  v.  Hitchcock,  142 
U.  S.  547,  35  L.  Ed.  1110.  Nothing  need 
be  added  to  what  has  been  there  said. 
Sufifice  it  in  the  present  case  to  say  that 
as  the  interstate  commerce  commission, 
by  petition  in  a  circuit  court  of  the  United 
States,  seeks,  upon  grounds  distinctly  set 
forth,  an  order  to  compel  appellees  to  an- 
swer particular  questions  and  to  produce 
certain  books,  papers,  etc.,  in  their  pos- 
session, it  was  open  to  each  of  them  to 
contend  before  that  court  that  he  was 
protected  by  the  constitution  from  mak- 
ing answer  to  the  questions  propounded 
to  him;  or  that  he  was  not  legally  bound 
to    produce    the    books,    papers,    etc.,    or- 
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preme  court.     The  performance  of  the  duty  which,  it  is  claimed,  rests  upon  the 
defendants,  cannot  be  directly  enforced  except  by  judicial  process."* 

(3)  Admissibility  of  Evidence.— In  General.— Technical  rules  as  to  the  ad- 
missibility of  evidence  do  not  prevail  before  the  commission.^ 

Relevancy. — The  fact  that  contracts  were  made  with  third  persons  not  par- 
ties to  the  proceeding  does  not  render  such  contracts  inadmissible  in  evidence 
in  a  proceeding  before  the  interstate  commerce  commission  charging  certain 
railroads  with  violations  of  the  act  to  regulate  commerce  (Act  of  Feb.  4,  1887,. 
24  Stat,  at  L.,  379,  ch.  104,  U.  S.  Comp.  Stat.  1901,  p.  3154). ^  And  contracts 
tending  to  show  the  pooling  of  freight  and  the  charging  of  unreasonable  rates 
are  relevant  evidence  in  a  proceeding  before  the  interstate  commerce  commis- 
sion, charging  railroads  with  violations  of  the  act  of  February  4,  1887,  and  the 
production    of    such   contracts   may   be   required.' 

d.  Nature  of  Inquiry  and  Considerations  Involved — (1)  As  to  Reasonable- 
ness of  Rates,  Preferences  and  Discriminations. — See  ante,  "Determination  of 
Question  of  Reasonableness  and  Justice,"  IV,  C,  4;  "Dissimilarity  of  Circum-^ 
stances  and  Conditions,"  IV,  F,  2. 

Change  in  Classification  of  Freight  and  Scope  of  Inquiry.— The  com- 
mission in  making  an  investigation  on  the  complaint  filed  by  a  shipper  against  a_ 
change  of  classification  of  freight,  increasing  inequitably  the  rates  on  certain 
articles  by  changing  them  to  a  higher  class,  has  the  power,  in  the  public  interest^ 
disembarrassed  by  any  supposed  admissions  contained  in  the  statement  of  com- 
plaint, to  consider  the  whole  subject  and  the  operation  of  the  new  classification 
in  the  entire  territory,  as  also  how  far  its  going  into  efifect  would  be  just  and 
reasonable,  would  create  preferences  or  engender  discriminations ;  in  other  words,, 
its  conformity  to  the  requirements  of  the  act  to  regulate  commerce.  And  find- 
ing, as  the  commission  did,  that  the  classification  by  percentage  of  common  soap 
in   less    than   carload   lots   operating   throughout    official   classification   territory,. 

clered  to  be  produced;  or  that  neither  the  by  technical   rules   as   to  the  admissibility 

questions  propounded  nor  the  books,  pa-  of  proof.  _   Its   function   is   largely   one    of 

pers,   etc.,   called   for   relate   to   the  partic-  investigation    and    it    should    not    be    ham- 

ular    matter    under    investigation,    nor    to  pered  in  making  inquiry  pertaining  to  in- 

any   matter   which   the    commission   is   en-  terstate   commerce   by  these   narrow   rules 

titled    under    the    constitution    or    laws    to  which    prevail    in    trials    at    common    law 

investigate.     These     issues     being     deter-  where  a  strict  correspondence  is  required 

mined  in  their  favor  by  the  court  below,  between  allegation  and  proof."     See,  gen- 

the  petition  of  the  commission  could  have  erally,  the  title  EVIDENCE,    vol.  4,  p.  1004. 
been  dismissed  upon  its  merits.     Interstate  6.  Relevancy. — Interstate    Commerce 

Commerce    Commission    v.    Brimson,    154  Commission    v.    Baird,    194    U.    S.    25,    46, 

U.   S.  447,  479.  38   L.   Ed.   1047.  46    L.    Ed.    860,    cited   in    Hale    V.    Henkel,. 

4.  Proceeding   not    ancillary    and   advi-  201  U.  S.  43,  73,  50  L.  Ed.  652. 

sory. — Interstate  Commerce  Commission  And  where  contracts  are  made  between- 
V.  Brimson,  154  U.  S.  447,  487,  38  L.  Ed.  railroad  companies  and  coal  companies  for 
1047.  the  purchase  of  the  coal  mines  by  the 
It  is  none  the  less  the  judgment  of  a  railroads  in  order  to  prevent  the  construc- 
judicial  tribunal  dealing  with  questions  tien  of  a  competing  line  of  railread  by  the- 
judicial  in  their  nature,  and  presented  in  mine  owners,  such  contracts  become  rel- 
the  customary  forms  of  judicial  proceed-  evant  evidence  in  an  inquiry  by  the  inter- 
ings.  because  its  effect  may  be  to  aid  an  state  commerce  commission  touching  the 
administrative  or  executive  body  in  the  question  of  the  reasonableness  of  trans- 
performance  of  duties  legally  imposed  portation  rates  of  coal,  and  the  manner 
upon  it  by  congress  in  execution  of  a  in  which  the  rates  are  fixed.  Interstate 
power  granted  by  the  constitution.  In-  Commerce  Commission  v.  Baird,  194  U. 
terstate    Commerce    Commission   v.    Brim-  S.  25,  46,  46  L.  Ed.  860. 

son,    154    U.    S.    447,    487,    38    L.    Ed.    1047.  And  so  as  to  contracts  for  the  purchase 

See,  also,  ante,  "Proceedings   on  Commis-  and    transportation   of   coal    for    the    same 

sions  Own  Motion,"  IV,  K,  2,  (4).  purpose  as  alleged.     Interstate  Commerce 

5.  Admissibility  of  evidence. — In  Inter-  Commission  v.  Baird,  194  U.  S.  25,  43, 
state  Commerce  Commission  v.  Baird,  194  46    L.    Ed.    860. 

U.    S.    25,    44,    46    L.    Ed.    860,    it    is    said:  7.    Contracts  tending  te  show  pooling  of" 

"The   inquiry  of  a  board  of  the   character  freight. — Interstate     Commerce      Commis- 

of    the    interstate    commerce    commission  sion  v.    Baird,   194   U.   S.   25,   46,   47,   46   L^ 

should   not    be    too    narrowly   constrained  Ed.    860. 
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brought  about  a  general  disturbance  of  the  relations  previously  existing  in  that 
territory,  and  created  discriminations  and  preferences  among  manufacturers  and 
shippers  of  the  commodity  and  between  localities  in  such  territory,  the  com- 
mission was  clearly  within  the  authority  conferred  by  the  act  to  regulate  com- 
merce in  directing  the  carriers  to  cease  and  desist  from  further  enforcing  the 
classification  operating  such  results.^ 

(2)  Circumstances  and  Inttrcsts  to  Be  Considered. — All  the  circumstances 
and  conditions  reasonably  applicable  to  the  situation,  and  the  legitimate  inter- 
ests of  both  carriers  and  shippers,  must  be  considered,  as  well  as  the  producers 
and  consumers/-' 

(3)  Duty  to  Find  Facts. — See  ante,  "Proceedings  in  Court,"  IV,  K,  2,  b, 
(5),  (b)  ;  "Duty  of  District  Attorney  to  Prosecute  Proceedings,"  IV,  K,  2,  b 
(4),  (b)._ 

e.  Parties  to  Proceedings. — In  a  proceeding  against  a  railroad  to  enforce  an 
order  of  the  commission,  the  fact  that  the  order  involves  rates  participated  in 
by  another  railroad,  as  owner  of  a  portion  of  the  line  over  which  the  through 
freight  is  carried,  does  not  make  the  latter  company  a  necessary  party  defend- 
ant, although  it  is  a  proper  party. ^° 

f.  Weight  and  Conclusiveness  of  Findings   of  Commission. — In  General. 

The  findings  of  the  commission  are  made  by  statute  prima   facie  true.^^     Al- 


8.  Scope  of  inquiry. — Cincinnati,  etc.,  R. 
Co.  V.  Interstate  Commerce  Commission, 
206  U.   S.   142,   149,   157,   51    L.    Ed.   995. 

Assent  to  this  view  of  the  power  of  the 
commission  of  course  also  conclusively 
disposes  of  the  contention  that  the  court 
was  without  authority  to  determine  the 
validity  of  the  order  of  the  commission 
by  the  scope  of  the  act  to  regulate  com- 
merce, because  of  an  admission  asserted 
to  exist  in  the  complaint  originally  filed 
before  the  commission.  Cincinnati,  etc., 
R.  Co.  V.  Interstate  Commerce  Commis- 
sion, 206   U.   S.   142,   150,  51   L.   Ed.  995. 

"The  discriminations  and  preferences 
which  the  commission  and  the  court  be- 
low found  to  exist  were  results  arising 
from  the  application  to  the  conditions 
prevailing  in  ofificial  classification  terri- 
tory of  the  modified  percentage  classifi- 
cation. In  other  words,  the  order  for- 
bidding the  enforcement  of  the  modified 
percentage  classification  was  based  on  the 
finding  that  that  classification  disturbed 
the  rate  relations  theretofore  existing  in 
•ofificial  classification  territory  and  created 
preferences  and  discriminations  which 
would  disappear  if  the  further  enforce- 
ment of  the  changed  classification  was 
prevented."  Cincinnati,  etc.,  R.  Co.  v. 
Interstate  Commerce  Commission,  206  U. 
S  142,  157,  51  L.  Ed.  995.  See  S.  C,  p. 
143,  for  description  of  official  classification 
territory  and  its  subdivisions. 

9.  Circumstances  and  interests  to  be 
considered. — In  Texas,  etc.,  R.  Co.  v.  In- 
terstate Commerce  Commission,  162  U. 
S.  197,  219,  40  L.  Ed.  940,  it  was  held  that 
"in  passing  upon  questions  arising  under 
the  act,  the  tribunal  appointed  to  enforce 
its  provisions,  whether  the  commission  or 
the  courts,  is  empowered  to  fully  con- 
sider all  the  circumstances  and  conditions 
that  reasonably  apply  to  the  situation,  and 
that,  in  the  exercise  of  its  jurisdiction,  the 


tribunal  may  and  should  consider  the  le- 
gitimate interests  as  well  of  the  carrying 
companies  as  of  the  traders  and  shippers." 
Interstate  Commerce  Commission  v.  Al- 
abama, etc.,  R.  Co.,  168  U.  S.  144,  165,  42 
L.    Ed.    414. 

When  the  section  says  that  no  locality 
shall  be  subjected  to  any  undue  or  unrea- 
sonable prejudice  or  disadvantage  in  any 
respect  whatsoever,  it  does  not  mean  that 
the  commission  is  to  regard  only  the  wel- 
fare of  the  locality  or  community  where 
the  traffic  originates,  or  where  the  goods 
are  shipped  on  the  cars.  The  welfare  of 
the  locality  to  which  the  goods  are  sent 
is  also,  under  the  terms  and  spirit  of  the 
act,  to  enter  into  the  question.  Texas, 
etc.,  R.  Co.  V.  Interstate  Commerce  Com- 
mission, 162  U.  S.  197,  220,  233,  40  L. 
Ed.  940;  Interstate  Commerce  Commis- 
sion V.  Alabama,  etc.,  R.  Co.,  168  U.  S. 
144,    165,    42    L.    Ed.    414. 

Upon  question  of  reasonableness  of 
rates. — See  ante,  "Determination  of  Ques- 
tion of  Reasonableness  and  Justice,"  IV, 
C,  4. 

10.  Parties  to  proceedings. — Texas,  etc., 
R.  Co.  z>.  Interstate  Commerce  Commis- 
sion, 162   U.  S.   197,  205,  40   L.  Ed.  940. 

11.  Weight  and  conclusiveness. — Illi- 
nois Cent.  R.  Co.  v.  Interstate  Commerce 
Commission,  206  U.  S.  441,  454,  51  L.  Ed. 
1128;  Cincinnati,  etc.,  R.  Co.  v.  Interstate 
Commerce  Commission,  162  U.  S.  184,  194, 
40  L.  Ed.  935;  Texas,  etc.,  R.  Co.  v.  In- 
terstate Commerce  Commission,  162  U.  S. 
197,  215,  40  L.  Ed.  940;  Interstate  Com- 
merce Commission  v.  Alabama,  etc.,  R. 
Co.,  168  U.  S.  144,  175,  42  L.  Ed.  414; 
Louisville,  etc.,  R.  Co.  v.  Behlmer,  175  U. 
S.  648,  672,  44  L.  Ed.  309;  Cincinnati, 
etc.,  R.  Co.  V.  Interstate  Commerce  Com- 
mission. 206  U.  S.  142,  154,  51  L.  Ed. 
995;  Texas  &  Pac.  R.  Co.  v.  Abilene  Cot- 
ton Oil   Co.,  204  U.  S.   426,  438,  51  L.   Ed. 
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though  it  may  have  assigned  a  wrong  reason  for  its  ruling.^^  However,  the  con- 
clusions of  the  commission  are  subject  to  review  if  it  excluded  "facts  and  cir- 
cumstances that  ought  to  have  been  considered." ^^ 

Questions  of  Law. — The  decisions  of  the  commission  on  questions  of  law 
are  not  conclusive  upon  the  appellate  court  and  may  be  reviewed.  ^^ 

Appellate  Jurisdiction.— See  the  title  Appeal,  and  Error,  vol.   1,  pp.  478, 

677,  678,  808. 

3.  Salaries,  Fees  and  Expenses. — Terms  of  Statute.— The  act  to  regulate 
commerce  as  amended  March  2,  1889,  Sup.  Rev.  Stat.,  2d  Ed.  690,  provides  "all 
of  the  expenses  of  the  commission  *  *  *  shall  be  allowed  and  paid  on  the 
presentation  of  itemized  vouchers  therefor  approved  by  the  chairman  of  the 
commission.  The  appropriation  act  of  the  same  (Supp.  Rev.  Stat.,  2d  Ed. 
698)  dale  provides:  "That  hereafter  expenses  of  the  interstate  commerce  com- 
mission  shall  be   audited   by   the  proper  accounting  officers   of  the   treasury. "^^ 

Expense  of  Telegrams. — And  expenditures  for  telegrams  may  be  allowed 
and  paid  upon  proper  vouchers  without  accompanying  copies  thereof.^*^ 


553.  See  the  title  APPEAL  AND  ER- 
ROR, vol.  1,  pp.  808,  809. 

Because  of  the  nature  and  extent  of  the 
authority  conferred  on  the  commission 
from  the  beginning  concerning  the  prohi- 
bitions of  the  act  as  to  rebates,  favoritism, 
and  discrimination  of  all  kinds,  an  exer- 
tion of  power  by  the  commission  concern- 
ing such  matters  is  entitled  to  great 
weight,  and  not  lightly  to  be  interfered 
with.  New  York,  etc.,  R.  Co.  v.  Inter- 
state Commerce  Commission,  200  U.  S. 
361,  402,  50  L.  Ed.  515. 

And  when  these  findings  are  concurred 
in  by  the  circuit  court,  they  will  not  be 
inter'ferred  with,  unless  the  record  estab- 
lishes that  clear  and  unmistakable  error 
has  been  committed.  Illinois,  Cent.  R. 
Co.  V.  Interstate  Commerce  Commission, 
206  U.  S.  441,  445,  51  L.  Ed.  1128;  Cincin- 
nati, etc.,  R.  Co.  V.  Interstate  Commerce 
Commission,  206  U.  S.  142,  154,  51  L. 
Ed.  995;  Cincinnati,  etc.,  R.  Co.  v.  Inter- 
state Commerce  Commission,  162  U.  S. 
184,  194,  40  L.  Ed.  935;  Louisville,  etc., 
R.  Co.  V.  Behlmer,  175  U.  S.  648,  675, 
44  L.  Ed.  309,  where  it  is  said:  /'That 
body,  from  the  nature  of  its  organization 
and  the  duties  imposed  upon  it  by  the 
statute,  is  peculiarly  competent  to  pass 
upon  questions  of  fact  of  the  character 
here  arising."  And  see  Interstate  Com- 
merce Commission  v.  Alabama,  etc.,  R. 
Co.,  168  U.  S.  144,  174,  42  L.  Ed.  414, 
to  the  same  effect. 

Especially  when  the  evidence  is  con- 
flicting. Illinois  Cent.  R.  Co.  v.  Inter- 
state Commerce  Commission,  206  U.  S. 
441,    454,    51    L.    Ed.    1128. 

And  where  the  circuit  court  of  appeals 
adopted  the  views  of  the  circuit  court, 
in  respect  to  the  reasonableness  of  the 
rate  charged  on  first  class  freight  carried 
on  defendant's  line  from  Cincinnati  to 
Atlanta;  and  as  both  courts  found  the 
existing  rates  to  have  been  reasonable, 
the  supreme  court  will  not  review  their 
finding  on  that  matter  of  fact.  Cincinnati, 
etc.,  R.  Co.  V.  Interstate  Commerce  Com- 
mission,  102   U.    S.    184,   196,   40   L.    Ed.   935. 

Questions  of  fact. — See  ante,  "A  Ques- 


tion of  Fact,"  IV,  E,  1,  b;  "A  Question  of 
Facts,"  IV,  F,  2,  a,  (3);  "Proceedings  in 
Court,"  IV,  K,  2,  b,  (5),  (b). 

12.  Wrong  reason  assigned. — Where 
the  interstate  commerce  commission  made 
an  order  and  proceeded  to  have  it  en- 
forced, it  was  held  that  the  court  was  not 
confined  to  the  grounds  stated  by  the 
commission,  and  if  the  rule  was  found, 
in  itself,  for  any  reason  illegal  as  a  vio- 
lation of  the  act,  the  order  could  be  valid 
and  be  a  lawful  order,  although  the  com- 
mission had  given  a  wrong  reason  for 
making  it.  Southern  Pac.  Co.  v.  Inter- 
state Commerce  Commission,  200  U.  S. 
536,    556,    557,    50    L.    Ed.    585. 

13.  Same. — Illinois  Cent.  R.  Co.  v.  In- 
terstate Commerce  Commission,  206  U.  S. 
441,  455,  51  L.  Ed.  1128;  Texas,  etc.,  R. 
Co.  V.  Interstate  Commerce  Commission, 
162  U.  S.  197,  40  L.  Ed.  940;  Cincinnati, 
etc.,  R.  Co.  V.  Interstate  Commerce  Com- 
mission, 162  U.  S.   184,  40   L.   Ed.   935. 

Thus,  the  commission's  construction  of 
the  interstate  commerce  act  by  which  its 
duties  are  prescribed  and  from  which  its 
powers  are  derived,  may  be  reviewed.  Ill- 
inois Cent.  R.  Co.  v.  Interstate  Com- 
merce Commission,  206  U.  S.  441,  51  L. 
Ed.  1128;  Texas,  etc.,  R.  Co.  v.  Interstate 
Commerce  Commission,  162  U.  S.  197,  40 
L.  Ed.  940;  Interstate  Commerce  Commis- 
sion V.  Alabama,  etc.,  R.  Co.,  168  U.  S. 
144,  42  L.  Ed.  414;  Louisville,  etc.,  R.  Co. 
V.   Behlmer,   175   U.   S.   648,  44  L.   Ed.  309. 

14.  Questions  of  law. — Illinois  Cent.  R. 
Co.  V.  Interstate  Commerce  Commission, 
206  U.  S.  441,  51  L.  Ed.  1128;  Texas,  etc., 
R.  Co.  V.  Interstate  Commerce  Commis- 
sion, 162  U.  S.  197,  40  L.  Ed.  940;  Inter- 
state Commerce  Commission  v.  Alabama, 
etc.,  R.  Co.,  168  U.  S.  144,  42  L.  Ed.  414; 
Louisville,  etc.,  R.  Co.  v.  Behlmer,  175 
U.  S.  648,  44  L.  Ed.  309.  See  the  title 
APPEAL  AND  ERROR,  vol.  1,  p.  809. 
See,  also,  ante,  "A  Question  of  Fact,"  IV, 
F,  2,  a,  (3);  "Proceedings  in  Court,"  IV, 
K,   2,  b,    (5),    (b). 

15.  Terms  of  statute. — United  States  v. 
Moseley.  187  U.  S.  322,  326,  47  L.  Ed.  193. 

16.  "relegrams — Copies    need    not     ac- 
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INTERVENTION.— See  the  title  Parties,  and  references  given. 
INTER  VIVOS.— See  the  title  Gifts. 

INTERSTATE.— See  the  titles  Advancements,  vol.  1,  p.  198;  DESCE^T  and 
Distribution,  vol.  5,  p.  335. 

INTO.— See  In,  vol.  6,  p.  900.     And  see  note  1. 


company  vouchers. — Money  expended  by 
•  the  secretary  of  the  interstate  commerce 
■commission  for  sending  telegrams,  if  done 
at  the  request  of  the  commission,  shall  be 
allowed  and  paid  on  the  presentation  tq 
the  proper  accounting  officers  of  the 
treasury  of  itemized  vouchers  therefor, 
approved  by  the  chairman  of  the  commis- 
sion. The  rules  requiring  copies  of  tele- 
grams concerning  business  of  the  commis- 
sion to  accompany  these  vouchers  for 
which  credit  is  asked  may  be  disregarded 
by  the  secretary,  the  commission  holding 
that  such  messages  are  so  far  confidential 


as  to  justify  refusal  to  disclose  their  con- 
tents, and  that  the  requirement  for  their 
production  is  unreasonable.  United  States 
V.  Moseley,  187  U.  S.  322,  327,  47  L.  Ed. 
198. 

1.  Into. — An  act  of  the  New  Jersey  leg- 
islature, incorporating  a  company,  author- 
ized it  to  extend  a  railroad  into  the  town- 
snip  of  Wayne.  The  court  said:  "It  was 
expressly  declared  that  the  road  might  go 
into  the  township  of  Wayne,  which  meant 
to  any  part  of  it."  Pompton  v.  Cooper 
Union,  101  U.  S.  196,  201,  52  L. 
Ed.   803. 


INTOXICATING  LIQUORS. 

BY    R.    C.    WALKER. 

I.   Definitions   and  General  Considerations,    518. 
II.   Regulation  and  Control,  519. 

A.  By  States,  519. 

1.  Plenary   Power  of   States  lo  Regulate,   519. 

2.  Power  to  Restrain  and  Prohibit,  519. 

3.  Constitutionality  of  Laws  Regulating,    Restraining  and    Prohibit- 

ing, 520. 

a.  In  General,  520. 

b.  Fourteenth  Amendment,   520. 

c.  Impairment  of  Obligations  of  Contracts,  521. 

(1)  In  General,  521. 

(2)  Statutes  Referring  to  Payment  of  License  Tax,  521. 

d.  Taking    Property   without    Compensation,    521. 

e.  Rights  of  Citizens  of  Other  States,  521. 

f.  Cruel  and  Unusual  Punishment,  522. 

g.  Regulation  of  Commerce,  522. 
h.  Licensing,   522. 

4.  Restriction  upon  Right  to  Sell  and  Conduct  of  Business,  522. 

B.  United    States   Internal   Revenue   Licenses,   522. 

C.  Sales  to   Indians  and  in  Indian  Territories,   522. 

III.  Local  Option,   522. 

IV.  License  and  Taxation,  522. 
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See  the  titles  Constitutional  Law,  vol.  4,  p.  1 ;  Due  Process  oe  Law,  vol 
5,  p.  499;  Impairment  of  Obligation  oe  Contracts,  vol.  6,  p.  758;  Inter- 
state AND  Foreign  Commerce,  ante,  p.  269;  Licenses;  Penalties  and  For- 
feiture; Police  Power;  Taxation. 

I.    Definitions  and  General  Considerations. 
"Spirituous  Liquors." — For  definitions  of  this  term,  see  the  notes  below. ^ 
Malt  Liquor. — It  may  be  said  that  "malt  liquor"  is  "a.  general  term  for  an 

1.  "Spirituous     liquors." — The      Century  as    rum,   whiskey,   brandy,   and   other   dis- 

Dictionary    defines    spirituous    liquors    as  tilled   liquors,   as   distinguished   from   wine 

'containing        much        alcohol;        distilled,  and    malt    liquors.      Worcester    says    that 

whether    pure    or    compounded,    as    distin-  'ardent    spirits'    is    a    term    applied    to    liq- 

guished    from    fermented;    ardent;    applied  uors  obtained  by  distillation,  such  as  rum, 

to  a  liquor  for  drinking.'  "  Sarlls  v.  United  whiskey,      brandy,    and     gin."       Sarlls      z'. 

States,    152   U.    S.   570,    572,   38   L.    Ed.    556.  United    States,    152    U.    S.    570,    572,    38    L- 

"Webster    defines    the    word    'spirituous'  Ed.   556. 
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alcoholic  beverage  produced  merely  by  the  fermentation  of  malt,  as  opposed  to 
those  obtained  by  distillation  of  malt  or  mash."^ 

Lager  beer  is  not  "spirituous  liquors"  nor  "wine"  within  the  meaning  of 
those  terms  as  used  in  Rev.  Stat.,  §  2139.^ 

Where  the  term  "liquors"  is  used  in  a  special  sense,  spirituous  and 
distilled  beverages  are  intended,  in  contradistinction  to   fermented  ones.* 

II.    Regulation  and  Control. 

A.  By  States — 1.  Plenary  Power  of  States  to  Regulate. — The  states 
have  plenary  power  to  regulate  the  sale  of  intoxicating  liquors  within  their 
borders,  and  the  scope  and  extent  of  such  regulations  depend  solely  on  the  judg- 
ment of  the  lawmaking  powers  of  the  states,  provided  always,  they  do  not  tran- 
scend the  limits  of  state  authority  by  invading  rights  which  are  secured  by  the 
constitution  of  the  United  States,  and  provided  further,  that  the  regulations  as 
adopted  do  not  operate  a  discrimination  against  the  rights  of  residents  or  citi- 
zens of  other  states  of  the  Union.^ 

2.  Power  to  Restrain  and  Prohibit. — The  general  power  of  the  states  to 
■control  and  regulate,  and  prohibit  within  their  borders,  the  business  of  dealing 
in,  or  soliciting  orders  for,  the  purchase  of  intoxicating  liquors,  is  beyond 
question. 6  All  such  laws  are  referable  to  and  justified  by  the  police  power.'^ 
This  right  of  control  is  subject  only  to  the  limitations  and  restrictions  in  the 
United  States  constitution  and  their  own  constitutions.^  There  exists  no  inher- 
ent right  in  the  people  to  engage  in  the  traffic  in  intoxicants.  It  comes  within 
the  legitimate  sphere  of  legislative  control.  And  those  already  engaged  therein 
have  no  such  vested  rights  as  will  prevent  it  afterwards  being  forbidden  by 
statute.^ 

Conditional  Prohibition. — The  power  of  the  state  over  the  liquor  traffic  is 


2.  Malt  liquor.— Sarlls  v.  United  States, 
152  U.   S.  570,  572,  38  L.  Ed.  556. 

3.  Lager  beer. — Sarlls  v.  United  States, 
152    U.    S.    570,    38    L.    Ed.    556. 

4.  "Liquors"  used  in  a  special  sense. — 
Hollender  v.  Alagone,  149  U.  S.  586,  592, 
37  L.  Ed.  860;  Sarlls  v.  United  States,  152 
U.  S.   570,  38  L.  Ed.   556. 

"Thus,  in  the  Century  Dictionary,  one 
of  its  definitions  is:  'An  intoxicating  bev- 
erage, especially  a  spirituous  or  distilled 
drink,  as  distinguished  from  fermented 
beverages,  as  wine  and  beer.' "  Hollen- 
der V.  Magone,  149  U.  S.  586,  589,  37  L. 
Ed.    860. 

5.  Plenary  power  of  states  to  regulate. 
— Vance  v.  Vandercook  Co.  (No.  1),  170 
U.  S.  438,  444,  42  L,.  Ed.  1100.  See,  gen- 
erally, the  title  CONSTITUTIONAL 
LAW,  vol.  4,  p.  1.  And  see  the  title  IN- 
TERSTATE AND  FOREIGN  COM- 
MERCE, ante,  p.  269. 

6.  Power  to  restrain  and  prohibit. — Mat- 
ter of  Heff,  197  U.  S.  488,  49  L.  Ed.  848; 
Delamater  v.  South  Dakota,  205  U.  S. 
-93,  51  L.  Ed.  724;  Crowley  v.  Christensen, 
137  U.  S.  86,  34  L.  Ed.  620,  disti.  ^uishing 
Yick  Wo  V.  Hopkins,  118  U.  S.  356,  30  L. 
Ed.   220. 

7.  Police  power. — Beer  Co.  v.  Massa- 
chusetts, 97  U  S.  25,  24  L.  Ed.  989;  Li- 
cense Cases,  5  How.  504,  12  L.  Ed.  256; 
Kidd  V.  Pearson,  128  U.  S.  1,  32  L.  Ed. 
346;  Mugler  v.  Kansas,  123  U.  S.  623,  31 
L.  Ed.  205;  Foster  v.  Kansas,  112  U.  S. 
i;oi,  28  L.  Ed.  629;  Bartemeyer  v.  Iowa, 
18    Wall.    129,    21    L.    Ed.    929;    Reymann 


Brewing  Co.  v.  Brister,  179  U.  S.  445,  45 
L.  Ed.  269;  Crowley  v.  Christensen,  137 
U.  S.  86,  34  L.  Ed.  620;  Rippey  v.  Texas, 
193  U.  S.  504,  509,  48  L.  Ed.  767;  Down- 
ham:  V.  Alexandria  Council,  10  Wall.  173, 
19  L.   Ed.  829. 

The  general  assembly  of  Illinois  in 
enacting  the  dramshop  act  legislated 
"against  the  evils  arising  from  the  sale 
of  intoxicating  liquors"  not  by  prohibit- 
ing, but  by  regulating,  the  traffic,  and  such 
legislation  was  in  exercise  of  the  police 
power  which  is  reserved  to  the  states 
free  from  any  federal  restriction  material 
in  this  action.  Ambrosini  v.  United  States, 
187  U.  S.  1,  47  L.  Ed.  49.  See  the  title 
POLICE   POWER. 

8.  Beer  Co.  v.  Massachusetts,  97  U.  S. 
25,   24   L.    Ed.    989. 

9.  The  business  is  not  one  that  any  per- 
son is  permitted  to  carry  on  without  a  li- 
cense, but  one  that  may  be  entirely  pro- 
hibited or  subjected  to  such  restrictions 
as  the  governing  authority  may  prescribe. 
Crowley  v.  Christensen,  137  U.  S.  86,  94, 
34  L.  Ed.  620. 

The  privileges  and  immunities  of  citi- 
zens of  the  United  States  are  privileges 
and  immunities  arising  out  of  the  nature 
and  essentia!  character  of  the  national 
government,  and  granted  or  secured  by 
the  constitution  of  the  United  States,  and 
the  right  to  sell  intoxicating  liquors  is  not 
one  of  the  rights  growing  out  of  such  citi- 
zenship. Giozza  V.  Tiernan,  148  U.  S.  657, 
661,  37  L.  Ed.  599;  Bartemeyer  v.  Iowa,  18 
Wall.  12'J,  21   L.  Ed.  929;  Crowley  v.  Chris- 


520 


INTOXICATING  LIQUORS. 


such  that  the  traffic  may  be  absolutely  prohibited,  and  that  being  so  it  may  be 
prohibited  conditionally.^*^ 

3.  Constitutionality  of  Laws  Regulating,  Restraining  and  Prohibit- 
ing— a.  In  General. — A  state  has  the  right  to  prohibit  or  restrict  the  manufac- 
ture of  intoxicating  liquors  within  its  limits ;  to  prohibit  all  sale  and  traffic  in 
them  in  the  state;  to  inflict  penalties  for  such  manufacture  and  sale;  and  to 
provide  regulations  for  the  abatement,  as  a  common  nuisance,  of  the  property 
used  for  such  forbidden  purposes.  Such  legislation  does  not  abridge  the  lib- 
erties or  immunities  of  citizens  of  the  United  States,  nor  deprive  any  person  of 
property  without  due  process  of  law,  nor  contravene  the  provisions  of  the  four- 
teenth amendment  of  the  constitution  of  the  United  States. ^^  The  usual  anJ 
ordinary  legislation  of  the  states  regulating  or  prohibiting  the  sale  of  intoxicat- 
ing liquors  raises  no  question  under  the  constitution  of  the  United  States  prior 
to  the  fourteenth  amendment  of  that  instrument. ^^ 

b.  Fourteenth  Amendment. — Statutes  and  ordinances  prohibiting  the  manu- 
facture and  sale  of  intoxicants,  requiring  the  dealers  therein  to  procure  licenses 
and  vesting  officials  with  discretion  as  who  may  be  a  licensee,  submitting  the 
question  of  manufacture  and  sale  thereof  to  a  vote  of  the  people  under  local 
option  systems,  imposing  an  occupation  tax  upon  dealers  therein,  or  otherwise 
regulating  and  controlling  the  business,  do  not  violate  the  fourteenth  amendment 
of  the  constitution. ^3     f^e  right  to  sell  intoxicatmg  liquors  is  not  one  of  the 


tensen,  137  U.  S.  86,  91,  34  L.  Ed.  620.  See 
the  title  CONSTITUTIONAL  LAW,  vol. 
4,  p.  1. 

10.  Conditional  prohibition. — Lloyd  v. 
Dollison,  194  U.  S.  445,  48  L.  Ed.  1062; 
Cronin  v.  Adams,  192  U.  S.  108,  48  L.  Ed. 
365;  Rippey  v.  Texas,  193  U.  S.  504,  48  L. 
Ed.  767.     See  post,  "Local  Option,"  III. 

11.  Constitutionality  of  laws  regulating, 
restraining  and  prohibiting. — Mugler  v. 
Kansas,  123  U.  S.  623,  31  L.  Ed.  205;  Kidd 
V.  Pearson,  128  U.  S.  1,  32  L.  Ed.  346; 
Giozza  V.  Tiernan,  148  U.  S.  657,  662,  37  L. 
Ed.  599;  Crowley  v.  Christensen,  137  U.  S. 
86,  34  L.  Ed.  620;  Eilenbecker  v.  Plymouth 
County,  134  U.  S.  31,  33  L.  Ed.  801;  Powell 
V.  Pennsylvania,  127  U.  S.  678,  32  L.  Ed. 
253;  Foster  v.  Kansas,  112  U.  S.  201,  28  L. 
Ed.  629.  See  the  title  CONSTITU- 
TIONAL LAW,  vol.  4,  p.  352,  et  seq. 

"In  Mugler  v.  Kansas,  123  U.  S.  623,  31 
L.  Ed.  205,  it  was  adjudged  that  'state  leg- 
islation which  prohibits  the  manufacture 
of  spirituous,  malt,  vinous,  fermented  or 
other  intoxicating  liquors  within  the  lim- 
its of  the  state,  to  be  there  sold  or  bar- 
tered for  general  use  as  a  beverage,  does 
not  necessarily  infringe  any  right,  privi- 
lege or  immunity  secured  by  the  constitu- 
tion of  the  United  States,  or  by  the  amend- 
ments thereto.'  And  this  was  in  accord- 
ance with  our  decisions  in  Bartemeyer  v. 
Iowa,  18  Wall.  129,  21  L.  Ed.  929;  Beer 
Co.  V.  Massachusetts,  97  U.  S.  25,  24  L. 
Ed.  989;  and  Foster  v.  Kansas,  112  U.  S. 
201,  28  L.  Ed.  629."  Leisy  v.  Hardin,  135 
U.  S.  100,  121,  34  L.  Ed.  128,  followed  in 
Lyng  V.  Michigan,  135  U.  S.  161,  34  L.  Ed. 
150. 

The  prohibition  by  the  state  of  Kansas, 
in  its  constitution  and  laws,  of  the  manu- 
facture or  sale  within  the  limits  of  the 
state  of  intoxicating  liquors  for  general 
use  there  as  a  beverage,  is  fairly  adapted 


to  the  end  of  protectmg  the  community 
against  the  evils  which  result  from  excess- 
ive use  of  ardent  spirits;  and  is  not  sub- 
ject to  the  objection  that,  under  the  guise 
of  police  regulations,  the  state  is  aiming 
to  deprive  the  citizen  of  his  constitutional 
rights.  Mugler  v.  Kansas,  123  U.  S.  623, 
31  L.  Ed.  205. 

12.  Bartemeyer  v.  Iowa,  18  Wall.  129,  21 
L.  Ed.  929. 

13.  Violation  of  fourteenth  amendment. 
— Gundling  v.  Chicago,  177  U.  S.  183,  44  L. 
Ed.  725;  Gray  v.  Connecticut,  159  U.  S.  74, 
40  L.  Ed.  80;  Giozza  v.  Tiernan,  148  U.  S. 
657,  37  L.  Ed.  599;  Crowley  v.  Christensen, 
137  U.  S.  86,  34  L.  Ed.  620;  Foster  v.  Kan- 
sas, 112  U.  S.  201,  206,  28  L.  Ed.  629;  Mug- 
ler V.  Kansas,  123  U.  S.  623,  31  L.  Ed.  205; 
Barbiert/.  Connolly,  113  U.S.  27,  28  L.  Ed. 
25,  24  L.  Ed.  989;  Bartemeyer  v.  Iowa,  18 
Wall.  129,  21  L.  Ed.  929.  See  the  title 
CONSTITUTIONAL  LAW,  vol.  4,  p. 
352. 

The  provisions  in  the  statutes  of  Con- 
necticut with  reference  to  persons  selling 
or  offering  for  sale,  or  owning  or  keeping 
with  intent  to  sell  or  exchange,  spirituous 
liquors,  without  having  a  license  therefor, 
and  that  the  granting  of  such  license  to  a 
druggist  shall  be  discretionary  with  the 
county  commissioners,  are  not  in  conflict 
with  any  of  the  provisions  contained  in 
the  fourteenth  amendment  to  the  consti- 
tution of  the  United  States.  Gray  v.  Con- 
necticut, 159  U.  S.  74,  40  L.  Ed.  80. 

The  provisions  in  the  liquor  tax  law  of 
1895  of  Texas  in  regard  to  the  sale  of  liq- 
uor to  minors,  and  the  liability  of  the  li- 
censee on  the  bond  required  to  be  given  in 
regard  thereto,  are  not  unconstitutional 
under  the  equal  protection  clause  of  the 
fourteenth  amendment  because,  by  the 
terms  of  the  statute,  they  do  not  apply  to 
wines  produced  from  grapes  grown  in  the 
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privileges  and  immunities  of  citizens  of  the  United  States  which,  by  that  amend- 
ment, the  states  were  forbidden  to  abridge. ^^  But  that  right  depends  upon  the 
law  of  the  state,  which  may  affix  conditions  in  granting  the  right,  and  one  who 
accepts  a  license  under  the  state  law,  or  a  municipal  ordinance  authorized 
thereby,  is  not  deprived  of  his  property  or  liberty  without  due  process  of  law, 
within  the  meaning  of  the  federal  constitution  by  reason  of  such  conditions  or 
prohibitions.^^ 

c.  Impairment  of  Obligations  of  Contracts — (1)  In  General. — State  statutes 
prohibiting  or  regulating  the  manufacture  and  sale  of  intoxicants  do  not  impair 
the  obligations  of  contracts,  although  they  may  operate  injuriously  to  the  busi- 
ness and  privileges  of  those  engaged  in  the  traffic  therein,  under  licenses  grants 
or  charters  at  the  time  of  the  enactment.^^ 

(2)  Statutes  Referring  to  Payment  of  License  Tax. — The  requirement  by 
the  laws  of  a  state  that  the  tax  for  a  license  to  sell,  by  retail,  wine,  spirits  and 
other  intoxicating  liquors  shall  be  paid  in  lawful  money  of  the  United  States 
does  not  impair  the  obligation  of  the  contract  made  by  the  state  with  the  holders 
of  the  coupons  of  its  bonds,  that  they  shall  be  received  in  payment  of  taxes. ^^ 

d.  Taking  Property  zmthout  Compensation. — Lawful  state  legislation,  in  the 
exercise  of  the  police  powers  of  the  state,  to  prohibit  the  manufacture  and  sale 
within  the  state  of  spirituous,  malt,  vinous,  fermented,  or  other  intoxicating 
liquors,  to  be  used  as  a  beverage,  may  be  enforced  against  persons  who,  at  the 
time,  happen  to  own  property  whose  chief  value  consists  in  its  fitness  for  such 
manufacturing  purposes,  without  compensating  them  for  the  diminution  in  its 
value  resulting  from  such  prohibitory  enactments. ^^  But  if  a  case  were  pre- 
sented in  which  a  person  owning  liquor  or  other  property  at  the  time  a  law  was 
passed  by  the  state  absolutely  prohibiting  any  sale  of  it,  it  would  be  a  very 
grave  question  whether  such  a  law  would  not  be  inconsistent  with  the  provision 
of  that  amendment  which  forbids  the  state  to  deprive  any  person  of  life,  liberty, 
or  property  without  due  course  of  law.^^ 

e.  Rights  of  Citizens  of  Other  States. — A  state  statute  which  imposes  a  heavier 
license  tax  upon  nonresidents  than  on  its  own  citizens,  as  a  condition  precedent 
to  engaging  in  the  traffic  in  intoxicants,  is  unconstitutional. ^o     A  state  tax  dis- 

state  while  in  the  hands  of  the  producers  chusetts,  97  U.  S.  25,  24  L.  Ed.  989.     See 

or  manufacturers  thereof,  it  not  appearing  the  title  POLICE  POWER. 

that  there  are  any  distinct  classes  of  liquor  17.  Statutes  referring  to  payment  of  li- 

dealers,    one    selling    their    own    domestic  cense  tax. — McGahey  v.   Virginia,    135    U. 

wines,   and   another   selling  all  intoxicants  S.  662,  34  L.  Ed.  304. 

except  domestic  wines.     Cox  v.  Texas,  202  The   manner   of  payment  is   part  of  the 

U.   S.   446,   50   L.    Ed.    1099,   distinguishing  condition  of  the  license  intended  as  a  reg- 

Connolly  v.  Union  Sewer  Pipe  Co.,  184  U.  ulation    of   the   traffic.      It   would    be   very 

S.  540,  46  L.  Ed.  679.  different  if  the  business  sought  to  be  fol- 

Nuisance.— A    state     has     constitutional  lowed    was    one    of   the    ordinary   pursuits 

power  to  declare  that  any  place  kept  and  of  I'^e,  m  which  all  persons  are  entitled  to 

maintained     for    the     illegal     manufacture  engage.     License  taxes  imposed  upon  such 

and    sale    of   intoxicating   liquors    shall    be  pursuits     and      professions      are      imposed 

deemed     a     common     nuisance,     and     be  purely  for  the  purpose  of  revenue,  and  not 

abated;   and  at   the   same   time   to   provide  for  the  purpose  of  regulating  the  traffic  or 

for  the  indictment  and  trial  of  the   offen-  the  pursuit.     McGahey  v.  Virginia,  135  U. 

der.     Mugler  v.  Kansas,   123  U.  S.  623,  31  S.   662,   709,   34   L.    Ed.   304.     See   the   title 

L.  Ed.  205.  IMPAIRMENT    OF    OBLIGATION  OF 

As  to  equal  protection  of  the  law,  see  CONTRACTS,  vol.   6,   p.    787. 

the  title  CONSTITUTIONAL  LAW,  vol.  18.    Taking  property  without  compensa- 

4,  p.  352.  tion.— Alugler  v.  Kansas,   123  U.  S.  623,  31 

As  to  due  process  of  law,  see  the  title  L.    Ed.   205.      See   Beer    Co.   v.   Massachu- 

DUE  PROCESS  OF  LAW,  vol.  5,  p.  553,  setts,  97  U.  S.  25,  32,  24  L-  Ed.  989. 

564,  et  seq.  19.  Bartemeyer  v.  Iowa,  18  Wall.  129,  21 

14.  Bartemeyer  v.  Iowa,  18  Wall.  129,  L.  Ed.  929;  Beer  Co.  v.  Massachusetts,  97 
21  L.  Ed.  929.  U.   S.  25,  32,  24  L.   Ed.  989.    See  the   title 

15.  Cronin  Adams,  192  U.  S.  108,  48  L.  DUE  PROCESS  OF  LAW,  vol.  5,  p.  564, 
Ed.  365.       _  et  seq. 

16.  Impairment  of  obligations  of  con-  20.  Rights  of  citizens  of  other  states.- - 
tracts — In    general. — Beer    Co.    v.    Massa-  Ward  v.  Maryland,  12  Wall.  418,  20  L.  Ed.' 
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crimination  in' favor  of  products  and  manufactures  of  the  taxing  state  and 
against  the  manufactures  of  other  states,  comes  within  the  inhibition  and  is 
void. 21 

f.  Cruel  and  Unusual  Punishment. —See  the  title  Constitutional  Law,  vol. 

4,  p.  513. 

g.  Regulation  of  Commerce.— See  the  title  Interstate  and  Foreign  Com- 
merce, ante,  p.  269. 

h.  Licensing. — See  post,  "License  or  Tax  Laws,"  IV. 

4.  Restriction  upon  Right  to  Sell  and  Conduct  of  Business. — Sales  to 
Particular  Persons. — A  law  prohibiting  the  sale  of  intoxicants  to  certain 
classes  of  persons,  is  constitutional  and  a  valid  exercise  of  the  police  power. 22 

Exclusion  of  Women. — A  law  prohibiting  the  presence  or  the  serving  of 
liquor  to  women  in  bars,  saloons  or  wine  rooms  is  constitutional  and  a  valid  reg- 
ulation.23 

B.  United  States  Internal  Revenue  Licenses. — See  the  title  Revenue 
Laws. 

C.  Sales  to  Indians  and  in  Indian  Territories. — See  the  titles  Indians, 
Yol.  6,  p.  906;  Interstate  and  Foreign  Commerce,  ante,  p.  269. 

III.    Local  Option. 

The  state  local  option  laws  have  been  sustained  on  the  ground  that  as  the 
state  may  absolutely  prohibit,  it  may  if  it  sees  fit  prohibit  conditionally. 2-1  The 
Ohio  local  option  law  regulating  the  sale  of  liquor  is  not  unconstitutional  as  a 
deprivation  of  liberty  or  property  without  due  process  of  law  or  denying  the 
€qual  protection  of  the  laws.25 

IV.    License  and  Taxation. 

A.  In  General. — The  state  legislature  has  power  under  the  constitution  to 
impose  a  tax  upon  person  engaged  in  manufacturing  and  selling  intoxicants. 2^ 
And  in  the  exercise  of  its  power  to  regulate  and  control  traffic  in  intoxicants, 
the  state  may  provide  a  system  for  the  granting  of  licenses  to  sell,  imposing  any 
proper  condition  and  restriction  upon  the  granting  of  such  license  and  prescrib- 
ing the  qualifications  necessary  to  the  procuring  thereof.2^  The  state  may  place 
in  the  hands  of  such  officers  as  it  may  deem  proper,  the  power  of  passing  upon 

449.     See  the  titles  CONSTITUTIONAL  The  provisions  in  articles  3384-3394,  Re- 

LAW,    vol.    4,    p.    471,    et    seq.;    INTER-  vised  Statutes,  and  articles  402-407,   Penal 

STATE  AND  FOREIGN  COMMERCE,  Code   of  Texas,   as  to   the   submission   to 

ante,  p.  269;  LICENSES.  the  people  of  the   question  of  prohibiting 

21.  Discrimination  in  favor  of  home  or  allowing  the  sale  of  liquor  in  different 
manufactures. — Webber  v.  Virginia,  103  U.  sections  of  the  state,  are  not  contrary  to 

5.  344,  26  L.  Ed.  565;  Walling  v.  Michigan,  any  of  the  provisions  of  the  fourteenth 
116  U.  S.  446,  29  L.  Ed.  691;  Welton  v.  amendment  of  the  constitution  of  the 
Missouri,  91  U.  S.  275,  23  L.  Ed.  347;  United  States,  because  they  discriminate 
Dovvnham  v.  Alexandria  Council,  10  Wall.  in  favor  of  a  vote  for  prohibition.  Rippey 
173,  19  L.  Ed.  829.  See  the  titles  CONSTI-  v.  Texas,  193  U.  S.  504,  48  L.  Ed.  767. 
TUTIONAL  LAW,  vol.  4,  p.  471;  IN-  25.  Ohio  local  option  law.— Lloyd  v. 
TERSTATE  AND  FOREIGN  COM-  Dollison,  194  U.  S.  445,  48  L.  Ed.  1062. 
MERGE,  ante,  p.  269.  26.  Occupation  tax.— In  Giozza  v.  Tier- 

22.  Sales  to  particular  persons. — It  was  nan,  148  U.  S.  657,  37  L.  Ed.  599,  a  statute 
so  held  in  case  of  a  statute  prohibiting  the  imposing  an  occupation  tax  upon  persons 
sale  thereof  to  Indians.  United  States  v.  engaged  in  the  business  of  selling  liquor 
Holliday,  3  Wall.  407,  18  L.  Ed.  182.  See  was  held  constitutional  and  valid  and  not 
the  title  POLICE  POWER.                _  in  conflict  with  the  fourteenth  amendment. 

23.  Exclusion  of  women. — Cronin  v.  See  Walling  v.  Michigan,  116  U.  S.  446, 
Denver,  192  U.  S.  115,  48  L.  Ed.  368;  460,  29  L.  Ed.  691.  See  the  titles  CON- 
Cronin  v.  Adams,  192  U.  S.  108,  48  L.  Ed.  STITUTIONAL  LAW,  vol.  4,  p.  372, 
365.  et    seq.;    LICENSES. 

24.  Local  option. — Lloyd  v.  Dollison, 194  27.  Crowley  v.  Christensen,  137  U.  S.  86, 
U.  S.  445,  48  L.  Ed.  1062;  Rippey  v.  Texas,  34  L.  Ed.  620;  Reymann  Brewing  Co.  v. 
193  U.  S.  504,  48  L.  Ed.  767.  See  ante,  Brister,  179  U.  S.  445,  45  L.  Ed.  269.  See 
"'Power  to  Restrain  and  Prohibit,"  11,  A,  2.  the  title  POLICE  POWER. 
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applications   for  permission   to  carry  the  business  on   and   to  issue  licenses   for 
that  purpose. 28 

B.  Qualifications,  Restrictions  and  Conditions. — An  ordinance  provid- 
ing that  a  license  shall  not  be  granted,  where  the  application  is  refused  by  the 
board  of  police  commissioners  except  upon  the  written  recommendation  of  not 
less  than  twelve  citizens  of  the  town  owning  real  estate  in  the  block  or  square 
in  which  the  business  is  to  be  carried  on,  is  a  proper  regulation  and  not  in  vio- 
lation of  the  constitution.29  A  law  restricting  the  right  to  obtain  licenses  to 
persons  shown  to  be  of  good  moral  character  and  of  good  reputation  in  the 
community   is  not  unconstitutional.^^ 

C.  Rights  Conferred  by  License.— A  contract  is  not  created  between  a 
licensee  and  the  state  or  municipality  granting  the  license,  in  any  such  sense 
as  to  be  within  the  constitutional  guaranties.^ ^ 

D.  Uniformity. — It  is  necessary  that  all  persons  pursuing  the  same  occu- 
pation should  be  taxed  alike,  yet  such  constitutional  requirement  does  not  pre- 
vent the  legislature  from  dividing  dealers  into  different  classes,  if  the  classifi- 
cation is  based  upon  proper  grounds  of  distinction.^s  But  such  classification 
cannot  be  maintained  where  it  discriminates  in  favor  of  manufacturers  and 
products  of  the  taxing  state.^^ 

V.    Bond. 

A  bond  which  a  statute  says  that  a  party  whom  it  requires  to  be  licensed  as 
a  distiller,  "shall"  give  before  his  license  is  issued,  and  which  makes  it  a  penal 
offense  for  him  to  exercise  the  business  of  a  distiller  without  taking  out  such 
license,  is  a  voluntary  bond.^'* 

VI.    Statutes  Declaring  Place  of  Manufacture  or  Sale  a  Nuisance. 

See  ante,  "Power  to  Restrain  and  Prohibit,"  II,  A,  2;  "Fourteenth  Amend- 
ment," il.  A,  3,  b.    See  the  title  Nuisances. 

VII.  Enforcement  of  Liquor  Laws. 

All  the  powers  of  courts  whether  at  common  law  or  in  chancery  may  be 
called  into  play  by  the  legislature  of  a  state,  for  the  purpose  of  suppressing  the 
manufacture  and  sale  of  intoxicating  liquccs  when  they  are  prohibited  by  law, 
and  to  abate  a  nuisance  declared  by  law  to  be  such;  and  the  constitution  of  the 
United  States  interposes  no  hindrance.^^     A  district  court  of  a  county  in  Iowa 

28.  Crowley  v.  Christensen,  137  U.  S.  86,  35.  Injunction  against  selling  or  keep- 
34  L.  Ed.  620.  ing    for    sale.— Eilenbecker    v.     Plymouth 

29.  Qualifications,   restrictions   and   con-  County,  134  U.  S.  31,  33  L.  Ed.  801. 
ditions. — Crowley  v.  Christensen,  137  U.  S.  Article    VI    of    the    amendments    to    the 
S6,  34  L.  Ed.  620.  See  the  titles  CONSTI-  constitution  of  the   United  States  respect- 
TUTIONAL  LAW,  vol.  4,  p.  372,  et  seq.;  ing  a  speedy  and  public  trial  by  jury;  Ar- 
LICENSES;    POLICE    POWER.  tides   V   and   VI    respecting   the   right   of 

30.  Good  moral  character  and  reputa-  persons  accused  of  crime  to  be  confronted 
tion. — Gundling  v.  Chicago,  177  U.  S.  183,  with  the  witnesses;  Article  VIII  respect- 
44  L.  Ed.  725.  ing  excessive  fines,  -and  cruel  and  unusual 

31.  Rights  conferred  by  license. — Beer  punishments;  and  Article  XIV  respecting 
Co.  V.  Massachusetts,  97  U.  S.  25,  24  L.  the  abridgment  of  privileges,  the  depri- 
Ed.  989.     See  the  title  LICENSE.  vation   of  liberty  or  property  without  due 

32.  See  the  tithes  CONSTITUTIONAL  process  of  law,  and  the  denial  of  the  equal 
LAW,  vol.  4,  pp.  358,  362,  363,  393;  LI-  protection  of  the  laws,  are  not  infringed 
CENSES;  TAXATION.  by   a   state   statute   authorizing   its    courts, 

33.  Welton  v.  Missouri,  91  U.  S.  275,  23  when  a  person  violates  an  injunction  re- 
L.  Ed.  347;  Tiernan  v.  Rinker,  102  U.  S.  straining  him  from  selling  intoxicating  liq- 
123,  26  L.  Ed.  103;  Walling  v.  Michigan,  uors,  to  punish  him  as  for  contempt  by 
116  U.  S.  446,  29  L.  Ed.  691.  See  the  title  fine  or  imprisonment  or  both.  Eilen- 
CONSTITUTIONAL  LAW,  vol.  4,  pp.  becker  v.  Plymouth  County,  134  U.  S.  31, 
372,  477.  33  L.  Ed.  801,  cited  in  Leisy  v.  Hardin,  135 

34.  Bond.— United  States  v.  Hodson,  10  U.  S.  100,  122,  34  L.  Ed.  128,  followed  in 
Wall.  395,  19  L.  Ed.  937.  See  the  title  Lvng  v.  Michiafan,  135  U.  S.  161.  34  L  Ed. 
BONDS,  vol.  3,  p.  402.  150.     See  the  titles  CONSTITUTIONAL 
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is  empowered  to  enjoin  and  restrain  a  person  from  selling  or  keeping  for  sale 
intoxicating  liquors",  including  ale,  wine,  and  beer,  in  the  county,  and  diso- 
bedience of  the  order  subjects  the  guilty  party  to  proceedings  for  contempt  and 
punishment  thereunder.^^ 

Punishment. — The  power  to  provide  rules  and  regulations  for  the  manufac- 
ture and  sale  of  intoxicants  includes  the  power  to  provide  a  penalty  for  the 
violation  thereof.^'^ 

VIII.    Legality  of  Contracts  for  Sale  of  Liquor. 

The  general  rule  of  law  is,  that  a  contract  made  in  violation  of  a  statute  is 
void ;  and  that  when  a  plaintiiT  cannot  establish  his  cause  of  action  without  re- 
lying upon  an  illegal  contract,  he  cannot  recover.'^^  When  a  city  ordinance 
which  provides  that  "no  person,  firm  or  corporation  shall  sell  or  offer  for  sale 
any  spirituous  or  vinous  liquors  in  quantities  of  one  gallon  or  more  at  a  time, 
within  the  city  of  Chicago,  without  having  first  obtained  a  license  therefor  from 
the  city  of  Chicago,  under  a  penalty  of  not  less  than  $50  or  more  than  $200  for 
ejich  offense,"  has  been  held  valid,  a  contract  made  in  violation  of  it  creates  na 
rig^it  of  action  which  a  court  of  justice  will  enforce.^^ 


r/ITOXICATION.— See  the  title  Drunkenness,  vol.  5,  p.  496. 

I'N  TRANSITU.— See  the  title  Stoppage  in  Transitu. 

iNVASION.— See  note  1. 

INVENTORY. — See  the  titles  Assignments  for  the  Benefit  of  Cred- 
itors, vol.  2,  p.  609;  Bankruptcy,  vol.  2,  p.  847;  Executors  and  Admin- 
istrators, vol.  6,  p.  139. 

INVENTION.— See  the  title  Patents. 

INVESTMENT. — See  the  titles  Executors  and  Administrators,  vol.  6,  p. 
170,  et  scq.;   Guardian  and  Ward,  vol.  6,  p.  599;  Trusts  and  Trustees. 

INVOICE. — An  invoice  is  not  a  bill  of  sale,  nor  is  it  evidence  of  a  sale.  It 
is  a  mere  detailed  statement  of  the  nature,  quantity,  and  cost  or  price  of  the 
things  invoiced,  and  it  is  as  appropriate  to  a  bailment  as  it  is  to  a  sale.  Hence, 
standing  alone,  it  is  never  regarded  as  evidence  of  title. ^ 

INVOICED  VALUE.— See  Entered  Vaeue,  vol.  5,  p.  799.  See,  also,  the 
title  Revenue  Laws. 

INVOLUNTARY  BANKRUPTCY.— See  the  title  Bankruptcy,  vol.  2, 
p.  813. 

INVOLUNTARY  MANSLAUGHTER.— See  the  title  Homicide,  vol.  6, 
p.  695. 

INVOLUNTARY  PAYMENTS.— As  to  right  to  recover  back  involuntary 
payments,  see  the  title  Payment. 

INVOLUNTARY  SERVITUDE.— Sec  the  title  Slavery  and  Involuntary 
Servitude. 

INVOLVED.— See  note  3. 

LAW,  vol.  4,  pp.  352,.  496,  500,  513;  DUE  2.     Dows    v.    National    Exchange    Bank, 

TROCESS  OF  LAW,  vol.  5,  p.  499.  91  U.  S.  618,  630,  23  L.  Ed.  214;  Sturm  v. 

36.  Eilenbecker  v.  Plymouth  County,  Boker,  150  U.  S.  312,  328,  37  L.  Ed.  1093. 
134  U.  S.  31,  33  L.  Ed.  801.  See  the  title  3.  Involved.— An  amendment  to  the  con- 
INJUNCTIONS,  vol.  6,  p.   1022.  stitution    of    the    state    of    Missouri    pro- 

37.  Power  to  punish. — Miller  v.  Ammon,  vided  for  the  separation  of  the  supreme 
145  U.  S.  421,  36  L.  Ed.  759.  court    into    two    divisions    for    the    trans- 

38.  Legality  of  contracts  for  sale  of  liq-  action  of  business,  and  that  when  a  fed- 
uor. — Miller  v.  Ammon,  145  U.  S.  421,  36  oral  question  was  involved,  the  cause,  on 
L.  Ed.  759.  See  the  title  ILLEGAL  CON-  the  application  of  the  losing  party,  should 
TRACTS,  vol.  6,  p.  749.  be    transferred    to    the    full    court    for    de- 

39.  Miller  v.  Ammon,  145  U.  S.  421,  3.3  cision.  The  court  said:  "Doubtless,  the 
L.  Ed.  759.  particular    division    would    direct,    of    its 

1.  Invasion. — See  Insurance  Co.  v.  Boon,  own  motion,  the  transfer  of  cases  in- 
95  U.  S.  117,  24  L.  Ed.  395.  See,  generally,  volving  a  federal  question  without  a  hear- 
the   title   INSURANCE,   ante,  p.    66.  ing  in   the   first  instance,  as  was  also  al- 
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IOWA. — See  the  title  Boundaries,  vol.  3,  p.  494. 

IRON. — Sec,  generally,  the  title  RivvKNUiC  Laws.     And  see  note  1. 

IRREGULAR  INDORSEMENT.— See  the  title  Bills,  Notes  and  Checks, 
vol.  3,  p.  340. 

IRREGULARITY.— "The  term  'irregularity'  is  oftener  applied  to  forms  or 
rules  of  procedure  in  practice  than  to  a  nonobservance  of  the  law  in  other  ways, 
but  it  has  application  to  both.  It  is  defined  as  a  'violation  or  nonobservance  of 
established  rules  and   practices.'  "^ 

IRRELEVANT  EVIDENCE.— See  the  title  Evidence,  vol.  5,  p.  1004. 

IRREPARABLE  INJURY.— See  the  title  Injunctions,  vol.  6,  p.  1022. 

IRREVOCABLE.— See  note  3. 

IRRIGATION.— See  the  title  Waters  and  Watercourses. 

ISLANDS. — As  to  grants  of  islands  by  the  state,  see  the  title  Public  Lands. 
As  to  islands  in  navigable  waters,  see  the  titles  Boundaries,  vol.  3,  pp.  476, 
480;  Navigable  Waters.  As  to  islands  in  nonnavigable  waters,  see  the  titles 
Boundaries,  vol.  3,  pp.  480,  481 ;  Waters  and  WativRCourses.  See,  also,  the 
title  Accession,  Accretion  and  Reliction,  vol.  1,  pp.  52,  54. 

ISSUE — Pleading. — An  issue  is  a  single,  certain  and  material  point,  aris- 
ing out  of  the  allegations  or  pleadings  of  the  parties,  and,  generally,  should  be 
made  up  by  an  affirmative  and  negative.'* 

Descendants. — The  word  "issue"  is  a  general  term,  which  if  not  qualified 
or  explained,  may  be  construed  to  include  grandchildren  as  well  as  children,  in 
the  construction  both  of  wills  and  deeds,  where  the  instrument  has  not  carefully 
limited  the  word  "issue"  to  children  living,  etc.,  but  where  the  term  is  used 
without  qualification,  and  is  in  another  part  of  the  same  instrument  supplied  by 
the  word  child,  or  children,  or  a  synonym,  the  courts  have  uniformly  restrained 
its  signification  to  children/'' 

ISSUES  IN  PLEADING.— See,  generally,  the  title  Pleading. 

ISSUES  OUT  OF  CHANCERY.— See  the  title  Issues  to  Jury. 

lowed    by  the   amendment,   but   to  justify  pie.    Douglass  v.   Lewis,  131  U.  S.  75,  81, 

transfer,  whether  before  or  after  judgment,  3.3    L.    Kd.    53.     See,    generally,    the    title 

the  question  must  be  involved  in  the  sense  COVKNANTS,  vol.  5,  p.  8. 

•of   arising   for   decision."    Duncan    v.    Mis-  4.  Pleading. — Simonton  7'.  Winter,  5  Pet. 

souri,  152  U.   S.  377,  380,  38  L.   Ed.   485.  141,   140,   8   L.    Ed.   75.    See,  generally,   the 

1.  Iron.— See    Robertson    v.    Rosenthal,  title  PLEADING. 

132  U.  S.  4G0,  4G3,  33  L.   Ed.  392.  5.      Descendants.— Adams     v.     Law,     17 
Iron    ore. — See    Earnshaw    v.    Cadwala-  How.   417,   421,   15   L.   Ed.    149.     See,   gen- 
der,  145  U.   S.  247,  249,  36  L.   Ed.   693.  erallv,     the    titles     IIEIR,     ITETRS     AND 
Scrap  iron.— See  Dwight  v.  Merritt,  140  THE  LIKE,  vol.  6,  p.  690;  SHELLEY'S 
U.  S.  213,  218,  35  L.  Ed.  450.  CASE,   RULE   IN;   WILLS. 

2.  McCain  v.  Des  Moines,  174  U.  S.  168,  Where  marriage  articles,  executed  as  an 
IT."),  43   L.   Ed.  936.  antenuptial    settlement,    recited    the    inten- 

3.  Irrevocable  possession  in  fee  simple.  tion  of  the  parties  to  provide  a  jointure 
— The  complied  laws  of  1884  of  New  for  the  wife,  in  lieu  of  dower,  and  then 
Mexico  provided  that  the  words  "bar-  property  was  conveyed  to  a  trustee,  for 
gained  and  sold,"  or  words  to  the  same  the  use  of  the  husband  for  life,  then  for 
effect,  in  all  conveyances  of  hereditary  the  use  of  the  wife  for  life;  and  in  case  of 
real  estate,  unless  restricted  in  express  the  death  of  the  wife  during  the  lifetime  of 
terms  on  the  part  of  the  person  conveying  the  husband,  leaving  issue  of  the  said  mar- 
the  same,  himself  and  his  heirs,  to  the  riage,  one  or  more  children  then  living, 
person  to  whom  the  property  is  conveyed,  then  from,  and  immediately  after  the  de- 
his  heirs  and  assignees,  should  be  limited,  cease  of  the  husbanrl,  upon  trust  for  the 
among  other  things,  to  the  following  effect:  child  or  children  of  the  said  intended  mar- 
""That  the  grantor,  at  the  time  of  the  ex-  riage,  grandchildren  do  not  constitute  is- 
ccution  of  said  conveyance,  is  possessed  sue  so  as  to  entitle  them  to  take  under 
of  an  irrevocable  possession  in  fee  simple  the  instrument.  Adams  v.  Law,  17  How. 
to  the  property  so  conveyed."    It  was  held  417,   15   L.   Ed.   149. 

that  the  words  "possessed  of  an  irrevoca-  As  to  the  use  of  the  word  issue  in  a  de- 

ble     possession     in     fee     simple"     meant       vise    creating   an   estate   tail,   see   the   title 
-seized  of  an  indefeasible  estate  in  fee  sim-       ESTATES,  vol.   5,  p.  910. 
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CROSS    REFERENCES. 

See  the  titles  Appeal  and  Error,  vol.  1,  p.  323;  Equity,  vol.  5,  p.  803 ;  Jury; 
New  Trials;  Verdict. 

As  to  issues  to  jury  in  patent  cases,  see  the  title  Patents.  As  to  suit  on  a 
creditor's  bill  and  trial  by  jury  as  common-law  case,  see  the  title  Creditors'  Suits,. 
vol.  5,  p.  22.  As  to  submission  of  special  questions  to  jury  in  cases  in  which 
they  render  a  general  verdict,  see  the  title  Verdict.  As  to  finding  of  jury  on 
issues  out  of  probate  court,  see  the  title  Wills. 

I.   Nature  and  Object. 

The  submission  of  issues  to  a  jury  by  a  court  of  chancery  is  for  the  informa- 
tion of  the  conscience  of  the  chancellor. ^  The  finding  of  the  jury  is  merely 
advisory.2 

II.    Discretion  of  Court. 

A.  The  General  Rule. — The  practice  of  granting  issues  is  limited  to  cases 
in  which  the  court,  in  the  fair  exercise  of  its  discretion,  considers  that  justice 
will  best  be  obtained  by  that  course.^ 

B.  Nature  of  Discretion. — This  discretion  of  the  chancellor  in  refer- 
ence to  granting  issues  is  a  discretion  as  guided  by  what  has  been  the  practice 
of  courts  of  chancery .4 

C.  Necessity  or  Propriety  of  Granting  Issues. — Equity  courts  may  de- 
cide the  facts  themselves,^  if  the  evidence  enables  them  to  do  so,^  and  constitu- 

1.  Information  of  chancellor's  con-  3.  Fair  exercise  of  discretion. — Patter- 
science.— Wilson  V.  Riddle,  123  U.  S.  608,  son  v.  Gaines,  6  How.  550,  584,  12  L.  Ed. 
615,  31  L.  Ed.  280;  Brockett  v.  Brockett,  3  553.  See,  also,  Cochrane  v.  Deener,  94  U. 
How.    691,    692,    11    L.    Ed.    786;    Watt    v.  S.  780,  783,  24  L.  Ed.  139. 

Starke,  101  U.  S.  247,  252,  25  L.   Ed.  826;  4.  Discretion     as     guided     by     chancery- 
Harding  V.   Handy,   11  Wheat.   103,   125,  6  practice. — Patterson     v.     Gaines,    6    How. 
L.   Ed.   429;  Johns'on  v.   Harmon,  94  U.   S.  550,    584,    12    L.    Ed.    553. 
371,  378,  24  L.  Ed.  271.  5.  Facts    decided    by    court. — Garsed    v, 

2.  Quinby  v.  Conlan,   104  U.  S.  420,  424,  Beall,  92  U.  S.  684,  695,  23  L.  Ed.  686. 

26  L.  Ed.  800;  Basey  v.  Gallagher,  20  Wall.  6.  Evidence.— Field    v.  Holland,  6  Cranch 

670,  680,  22  L.  Ed.  452;  Watt  V.  Starke,  101       8,  3  L.  Ed.  136. 
U.  S.  247,  252,  25  L.  Ed.  826. 
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tional  provisions  as  to  the  preservations  of  the  right  of  jury  trial  do  not  effect 
this  right  of  the  chancellor,^  or  the  court  may  refer  the  questions  to  a  jury,^ 
but  this  is  not  a  matter  of  right.^  Where  there  are  doubtful  questions/*^  or 
where  there  is  conflicting  or  insufficient  evidence,  it  is  proper  to  submit  issues 
to  the  jury.ii  But  issues  should  not  be  of  mere  law.^^  Fraud  is,  however, 
often  a  mixed  question  of  law  and  fact  and  in  such  cases  issues  thereon  may  be 
submitted  as  the  jury  can  be  instructed  upon  matters  of  law,^^  \^^^  ^  chancellor 
does  not  need  a  verdict  to  inform  his  conscience  where  an  answer  admits  all 


Fraud. — A  'chancellor  does  not  need  a 
verdict  to  inform  his  conscience,  when  the 
answer  denies  fraud  in  the  abstract,  whilst 
it  admits  all  the  facts  and  circumstances 
necessary  to  constitute  it,  in  the  concrete. 
DossV.  Tyack,  14  How.  297,  14  L.  Ed.  428. 
Heirship. — A  court  of  equity  can  decide 
the  question  whether  or  not  a  party  is  the 
heir  of  a  deceased  person.  It  is  not  neces- 
sary to  send  the  issue  of  fact  to  be  tried 
by  a  court  of  law.  Patterson  v.  Gaines,  6 
How.  550,  12  L.  Ed.  553. 

Burnt  record's  act. — It  is  a  matter  of 
equitable  discretion  whether  a  circuit 
court  of  the  United.  States,  which  obtains 
equitable  jurisdiction  of  a  proceeding  to 
establish  title  to  real  estate  under  what  is 
known  as  the  Burnt  Records  Act  of  Illi- 
nois, will  remit  the  issues  at  law  to  be  de- 
termined by  a  jury  or  adjudicate  and  de- 
termine in  equity  all  the  issues  pertaining 
to  the  property.  Gormley  v.  Clark,  134  U. 
S.  338,  33  L.  Ed.  909. 

Deed  of  trust. — Where  the  court  sub- 
mitted to  a  jury  issues  as  to  the  authentic- 
ity and  execution  of  a  deed  of  trust  and 
as  to  whether  the  defendant  had  notice  of 
the  existence  thereof,  it  was  held  that  such 
submission  was  one  for  the  discretion  of 
the  circuit  court,  and  seemed  to  have  been 
not  an  unlawful  exercise  thereof.  Wilson 
V.  Riddle,  123  U.  S.  608,  615,  31  L.  Ed.  280. 
7.  Right  of  jury  trial. — Shields  v. 
Thomas,  18  How.  253,  261,  15  L.  Ed.  368. 
See,  also.  Hammer  v.  Garfield  Min.,  etc., 
Co.,  130  U.  S.  291,  295,  32  L.  Ed.  964. 

The  seventh  amendment  of  the  con- 
stitution of  the  United  States  provides, 
"that  in  suits  at  common  law,  where  the 
value  in  controversy  shall  exceed  twenty 
dollars,  the  right  of  trial  by  jury  shall  be 
preserved."  This  provision,  correctly  in- 
terpreted, cannot  be  made  to  embrace  the 
established,  exclusive  jurisdiction  of  courts 
of  equity,  nor  that  which  they  have  exer- 
cised as  concurrent  with  courts  of  law; 
but  should  be  understood  as  limited  to 
rights  and  remedies  peculiarly  legal  in 
their  nature,  and  such  as  it  was  proper  to 
assert  in  courts  of  law,  and  by  the  appro- 
priate modes  and  proceedings  of  courts  of 
law.  Shields  v.  Thomas,  18  How.  253,  261, 
15  L.  Ed.  368.  See,  generally,  the  title 
JURY. 

8.  Issues  to  the  jury. — Field  v.  Holland, 
6  Cranch  8,  3  L.  Ed.  136. 

But  see  the  case  Massie  v.  Watts,  6 
Cranch    148,   3    L.    Ed.    181,   where   it   was 


held  that  the  practice  in  Kentucky  to  call 
a  jury  to  ascertain  the  facts  in  chancery 
causes   was  incorrect. 

9.  Not  a  matter  of  right.— Patterson  z. 
Games,  6  How.  550.  584,  12  L.  Ed.  553; 
Perego  v.  Dodge,  163  U.  S.  160,  41  L.  Ed. 
113;  Idaho,  etc..  Land  Imp.  Co.  v.  Brad- 
bury, 132  U.   S.   509,  515,   33   L.   Ed.  433. 

"A  trial  at  law  is  ordered  by  a  chan- 
cellor to  inform  his  conscience,  not  be- 
cause either  party  may  demand  it  as  a 
right,  or  that  a  court  of  equity  is  incom- 
petent to  judge  of  questions  of  fact  or  of 
legal  titles."  Cochrane  v.  Deener,  94  U. 
S.  780,  783,  24  L.  Ed.  139. 

In  English  chancery.— "In  the  English 
chancery,  except  in  the  case  of  an  heir  at 
law  or  of  a  rector  or  vicar,  it  is  not  a 
matter  of  right.  *  *  *  As  the  English 
chancery,  in  the  exceptions  mentioned  as 
a  matter  of  right,  has  allowed  them,  upon 
the  ground  that  the  common  law  'invests 
a  party  filling  a  particular  situation  with 
certain  rights,  of  which  it  is  the  object 
of  the  suit  to  divest  him,  we  presume  that 
where,  by  operation  of  the  law,  in  either 
of  the  states,  particular  persons  have  an 
interest  in  the  property  of  an  ancestor, 
whatever  might  be  the  evidence  .'n  favor 
of  the  authenticity  and  genuineness  of  the 
will,  if  the  heirs  at  law  obje'^t  to  its  bemg- 
done,  the  court  will  not  establish  the  wilf, 
without  the  opinion  of  a  jury  upon  a  dev- 
isavit  vel  non.' "  Patterson  v.  Gaines,  6 
How.    550,    584,    12    L.    Ed.    553. 

Statutory  right.— "In  Virginia  and 
others_  of  our  states  the  heir's  right  to  an 
issue  is  given  by  statute."  Patterson  v. 
Gaines,  6  How.  550,  584,  12  L.  Ed.  553. 

10.  Doubtful  questions. — Garsed  v. 
Beall,  92  U.  S.  684,  695,  23  L.  Ed.  636; 
Harding  v.  Handy,  11  Wheat.  103,  125,  6 
L.  Ed.  429;  Johnson  v.  Harmon,  94  U.  S. 
371,   378,  24  L.   Ed.  271. 

11.  Conflicting  or  insufficient  evidence. — 
This  case  involves  only  disputed  questions 
of  fact.  It  was  heard  in  the  appellate 
court  upon  the  pleadings,  proofs,  and  the 
findings  of  the  jury,  in  response  to  the 
issues  sent  down  to  be  tried  at  law.  Held, 
that  issues  of  the  kind  are  properly  di- 
rected where  such  questions  are  involved 
in  great  doubt  by  conflicting  or  insufificient 
evidence.  Garsed  v.  Beall,  92  How.  684,  23 
L.   Ed.   686. 

12.  Issues  of  law. — McLaughlin  v.  Bank, 
7  How.  220,  228,  12  L.  Ed.  675. 

13.  Fraud.— McLaughlin  v.  Bank,  7 
How.  220,   12  L.  Ed.  675. 
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the  facts  and  circumstances  necessary  to  constitute  fraud/-*  nor  where  there  is 
no  proof  of  fraud.^^  Nor  should  issues  be  idle  or  impertinent.i^  _  It  is  a.  matter 
within  the  sound  discretion  of  a  court  of  equity  as  to  what  particular  issues,  if 
any,  it  will  submit  to  a  jury.^'^ 

D.  Necessity  for  Revocation  of  Previous  Orier  of  Reference  to  Au- 
ditors.— Without  expressly  revoking  an  order  of  reference  to  auditors,  the  court 
may  direct  an  issue  to  be  tried.^^ 

III.   Disregard    of  Previous    Order  Granting    Issues— Decree    Not    Con- 
forming to  Finding  of  Jury. 

After  an  issue  ordered,  a  court  of  equity  may  proceed  to  a  final  decree,  with- 
out trying  the  issue,  or  setting  aside  the  order. ^^ 

IV.    Trial  of  Issue  and  Certification  of  Verdict. 

Where  a  jury  was  called  into  a  court  of  chancery  and  issues  were  subrhitted 
to  it  by  the  chancellor  and  a  decree  rendered  upon  the  same  proofs  which  were 
before  the  jury,  a  previous  order  for  the  trial  by  jury,  and  a  certificate  of  the 
result  to  himself  as  chancellor,  were  unnecessary. 20 

Order  Nunc  Pro  Tunc. — It  is  within  the  power  of  a  court  of  equity  to  make 
a  nunc  pro  tunc  order  at  the  next  succeeding  term  after  a  decree  is  entered, 
ordering  a  transcript  of  the  evidence  submitted  to  the  jury  on  the  trial  of  the 
issues  sent  before  it,  together  with  the  charge  of  the  court,  to  be  filed  in  the 
chancery  side,  in  order  that  injustice  may  not  be  done. 21 

V.     Conclusiveness  of  Verdict. 

The  verdict  of  a  jury  upon  an  issue  out  of  chancery  is  only  advisory,  and 
never  conclusive  upon  the  court.  It  is  intended  to  inform  the  conscience  of  the 
chancellor.     It  may  be  disregarded,  and  a  decree  rendered  contrary  to  it.22     So 


Fraudulent  conveyances. — A  question 
whether  or  not  certain  conveyances  were 
fraudulent  was  properly  submitted  to  the 
jury.  McLaughlin  v.  Bank,  7  How.  220, 
12  L.  Ed.  675. 

14.  Admission  of  facts. — Doss  v.  Tyack, 
14  How.  297,  298,  14  L.  Ed.  428. 

15.  In  the  absence  of  evidence  of  fraud. 
—Russell  V.  Clarke,  7  Cranch  69,  94,  3  L. 
Ed.  271. 

Where  every  allegation  of  fraud  is  ex- 
plicitly denied  by  the  answer,  the  answer, 
being  responsive  to  the  bill,  is  evidence. 
"Had  the  plaintiff  been  able  to  exhibit 
proofs  which  would  have  rendered  this 
fact  doubtful,  it  might  have  been  proper 
to  have  directed  an  issue  for  the  purpose 
of  trying  it;  but  he  has  exhibited  no  such 
proofs.  In  writing  the  letters,  then,  recited 
in  the  bill,  Clarke  &  Nightingale  stand 
acquitted  of  the  imputation  of  fraud." 
Russell  V.  Clarke,  7  Cranch  69,  94,  3  L. 
Ed.    271. 

16.  Idle  or  impertinent  issues. — Mc- 
Laughlin V.  Bank,  7  How.  220,  228,  12  L. 
Ed.    675. 

17.  Discretion  as  to  issues  if  any  sub- 
mitted.—Wilson  V.  Riddle,  123  U.  S.  608, 
615,  31  L.  Ed.  280;  Kohn  v.  McNulta,  147 
U.  S.  238,  37   L.   Ed.   150. 

18.  Reference  to  auditors. — Field  v.  Hol- 
land,   6   Cranch   8,   3    L.   Ed.    136. 

19.  Disregard  of  previous  order. — Field 
V.   Holland,  6  Cranch  8,  3   L.   Ed.   136. 

It  is  not  necessary  that  a  court  of  equity 
should  formally  set  aside  the  verdict  or 
finding    of    a    jury    upon    the    issues    sub- 


mitted to  it,  before  proceeding  to  enter 
a  decree  not  in  conformity  with  the  find- 
ing of  the  jury.  Idaho,  etc..  Land  Imp. 
Co.  V.  Bradbury,  132  U.  S.  509,  516,  33 
L.  Ed.  433;  Prout  v.  Roby,  15  Wall.  471, 
21  L.  Ed.  58;  Basey  v.  Gallagher,  20  Wall. 
670,  22  L.  Ed.  452;  Garsed  v.  Beall,  92  U. 
S.  684,  695,  23  L.  Ed.  686;  Johnson  v.  Har- 
mon, 94  U.  S.  371,  372,  24  L.  Ed.  271; 
Watt  V.  Starke,  101  U.  S.  247,  252,  25  L. 
Ed.  826;  Quinby  v.  Conlan,  104  U.  S.  420, 
424,  26  L.  Ed.  800;  Wilson  v.  Riddle,  123 
U.  S.  608,  615,  31  L.  Ed.  280.  See  post, 
"Conclusiveness  of  Verdict,"  V. 

20.  Where  chancellor  sits  at  tried  of 
issues. — Wilson  v.  Riddle,  123  U.  S.  608, 
31  L.  Ed.  280. 

21.  Order  at  next  term. — Kerr  v.  South 
Park  Commrs.,  117  U.  S.  379,  29  L.  Ed. 
924. 

22.  Conclusiveness  of  verdict. — Watt  v. 
Starke,  101  U.  S.  247,  252,  25  L.  Ed.  826; 
Quinby  v.  Conlan,  104  U.  S.  420,  424,  26 
L.  Ed.  800;  Basey  v.  Gallagher,  20  Wall. 
670,  680,  22  L.  Ed.  452.  See  ante,  "Disre- 
gard of  Previous  Order  Granting  Issues — 
Decree  Not  Conforming  to  Finding  of 
Jury,"   III.     And  see  the  title  JURY. 

It  is  a  lawful  exercise  of  its  equitable 
jurisdiction  for  a  territorial  court  of  the 
United  States,  in  a  suit  in  equity  where 
certain  issues  are  submitted  to  a  jury  on 
the  law  side  of  the  court,  to  set  aside  the 
general  verdict  rendered  on  such  findings 
of  the  jury  and  substitute  its  own  find- 
ings of  facts,  and  the  propriety  of  such 
action  cannot  be  reviewed  by  the  federal 
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the  court  may  set  the  verdict  and  findings  of  the  jury  or  any  of  them  asidte 
or  let  them  stand  and  allow  them  more  or  less  weight  in  its  final  hearing  and  de- 
cree according  to  its  own  view  of  the  evidence  in  the  cause  ;23  in  other  words, 
the  court  may  disregard  it  entirely,  or  adopt  it  either  partially  or  in  toto.^^  Con- 
stitutional provisions  as  to  preservation  of  the  right  of  trial  by  jury  do  not  ef- 
fect the  right  of  the  chancellor  to  disregard  the  findings  of  a  jury.^s  Ordinarily, 
where  there  has  been  an  examination  before  a  jury  of  a  disputed  fact,  and  a 
special  finding  made,  the  court  will  follow  it.2<5  The  finding  of  the  jury  in  re- 
sponse to  the  issues  sent  down  to  be  tried  at  law  are  regarded  as  influential  in 
an  appellate  court  but  not  as  conclusivc^"^ 

VI.   New  Trial. 

A.  In  What  Court  Motion  Made. — A  motion  for  a  new  trial  can  be  made 
only  to  the  court  which  directs  the  issues  to  be  tried,^^  after  the  proceedings  are 
certified  back  from  the  court  of  law.^^ 

B.  Grounds. — The  usual  grounds  for  directing  a  new  trial  of  an  issue  are, 
1st,  the  alleged  improper  summing  up  of  the  judge;  2d,  because  the  weight  of 
evidence  is  against  the  verdict;  and  3d,  because  of  an  informality  in  the  evi- 
dence.29a     Erroneous  rulings  of  the  judge  presiding  in  the  trial  of   feigned  is- 


supreme  court;  and  it  is  quite  immaterial 
whether  the  general  verdict  was  consist- 
ent with  the  findings  of  the  jury  or  with 
'  the  evidence  introduced  at  the  trial.  Idaho, 
etc.,  Land  Imp.  Co.  v.  Bradbury,  132  U. 
S    509,  516,  33  L.   Ed.  433._ 

A  court  of  equity  has  jurisdiction  of  a 
suit  brought  by  heirs  at  law  to  set  aside 
a  conveyance  of  lands  obtained  from  their 
ancestor  by  undue  influence,  he  being  so 
infirm,  in  body  and  mind,'  from  old  age, 
and  other  circumstances,  as  to  be  liable 
to  imposition,  although  his  weakness  did 
not  amount  to  insanity.  The  verdict  of 
a  jury  as  to  the  sanity  of  the  grantor  at 
the  time  of  executing  the  conveyance, 
would  not  be  conclusive,  the  court  being 
•competent  to  determine  for  itself  the  de- 
gree of  weakness,  or  of  imposition,  which 
will  induce  it  to  set  aside  the  instrument. 
Harding  v.  Handy,  11  Wheat.  103,  6  L. 
:Ed.  429. 

23.  Control  over  verdict. — Idaho,  etc.. 
Land  Imp.  Co.  v.  Bradbury,  132  U.  S.  509, 
515,  33  L.  Ed.  433;  Perego  v.  Dodge,  163 
U.  S.  160,  41  L.  Ed.  113. 

24.  Idaho,  etc..  Land  Imp.  Co.  v.  Brad- 
l5ury,  132  U.  S.  509,  516,  33  L.  Ed.  433; 
Kohn  V.  McNulta,  147  U.  S.  238,  240,  37 
L.    Ed.   150. 

Confirmation  of  order  setting  verdict 
aside. — In  an  equity  suit  where  issues  were 
sent  to  the  law  side  and  the  verdict 
thereon  was  subsequently  set  aside  and  a 
new  trial  ordered,  upon  which  later  trial 
the  second  verdict  was  certified  to  the 
chancery  side  and  a  decree  founded 
thereon  in  which  the  setting  aside  of  the 
first  verdict  was  recited,  it  was  held  that 
when  the  chancellor  framed  his  decree 
upon  the  basis  of  the  second  verdict,  it 
confirmed  the  setting  aside  of  the  first 
verdict.  Kerr  v.  South  Park  Comm'rs, 
also,  Wilson  v.  Riddle,  123  U.  S.  608,  615, 
117  U.  S.  379,  384,  29  L-  Ed.  924.  See, 
also,  Wilson  v.  Riddle,  123  U.  S.  608,  615, 
7  U  S  Enc— 34 


31    L.    Ed.    280.      See,    generally,    the    title 
JUDGMENTS  AND  DECREES. 

25.  Right  of  trial  by  jury. — Shields  v. 
Thomas,  18  How.  253,  261,  15  L.  Ed.  368. 
See,  also.  Grimes  Dry  Goods  Co.  v.  Mal- 
colm, 164  U.  S.  483,  41  L.  Ed.  524. 

The  provision  in  the  statute  of  Mon- 
tana of  1867  regulating  proceedings  in 
civil  cases  declaring  "that  an  issue  of  fact 
shall  be  tried  by  a  jury,  unless  a  jury  trial 
is  waived,"  does  not  require  the  court  in 
an  equity  case  to  regard  the  findings  of  a 
jury  called  in  the  case  as  conclusive, 
though  no  application  to  vacate  the  find- 
ings be  made  by  the  parties,  if  in  its  judg- 
ment they  are  not  supported  by  .the  evi- 
dence. Basey  v.  Gallagher,  20  Wall.  670, 
22  L.  Ed.  452;  Hammer  v.  Garfield  Min., 
etc.,  Co.,  130  U.  S.  291,  295,  32  L.  Ed.  964. 
See,  also,  Shields  v.  Thomas,  18  How. 
253,  261,  15  L.  Ed.  368. 

26.  Acceptance  of  verdict  by  chancel- 
lor.— Basey  v.  Gallagher,  20  Wall.  670,  680, 
22  L.  Ed.  452. 

A  verdict  on  an  issue  to  try  whether  a 
sale  was  fraudulent,  finding  the  same  to 
be  fraudulent,  will  not  be  set  aside  on  a 
certificate  or  affidavit  of  some  of  the  ju- 
rors, afterwards  made,  as  to  what  they 
meant.  Doss  v.  Tyack,  14  How.  297,  298, 
'14  L.  Ed.  428. 

27.  In  appellate  court. — Garsed  v.  Beall, 
92  How.  684,  23  L.  Ed.  686.  See,  also, 
Brockett  v.  Brockett,  3  How.  691,  11  L. 
Ed.  786.  See,  generally,  the  title  AP- 
PEAL AND  ERROR,  vol.  1,  p.  333. 

28.  Court  directing  the  issues. — Watt  v. 
Starke,  101  U.  S-  247,  25  L-  Ed.  826;  John- 
son V.  Harmon,  94  U.  S.  371,  378,  24  L. 
Ed.   271. 

29.  After  certification  of  verdict. — John- 
son V.  Harmon,  94  U.  S.  371,  378,  24  L. 
Ed.    271. 

29a.  Usual  grounds. — Watt  v.  Starke, 
101  U.  S.  247,  253,  25  L.  Ed.  826,  citing 
Smith's   Chancery   Prac.   vol.   2,  p.   84. 
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sues  are  also  proper  subjects  of  a  motion  for  new  trial  before  the  chancellor 
•  who  formed  the  issues  and  sent  them  to  the  law  court  for  trial.^*^  The  chan- 
cellor will  not  grant  a  a  new  trial  for  every  error  of  the  judge  presiding  at  the 
trial  of  the  issues,  if,  on  the  whole  facts,  he  is  satisfied  that  the  result  is  cor- 
rect.^i  If  the  findings  of  the  jury  be  unsatisfactory  to  the  court  of  chancery,, 
either  on  account  of  the  admission  of  incompetent  evidence,  the  exclusion  of 
evidence  which  is  competent,  or  by  a  mistake  of  the  facts  by  the  jury,  the  court 
1  of  chancery  will  order  another  trial  of  the  issue.32 

C.  Bills  of  Exceptions. — As  to  use  of  bills  of  exceptions  on  motion  for 
new  trial  of  issues,  see  the  title  Exceptions,  B11.1.  OF,  and  Statemeint  of 
Facts  on  Appeal,  vol.  6,  pp.  20,  21. 

VII.   Appellate  Review^. 
As  to  review  of  issues  to  the  jury,  see  the  title  Appeal  and  Error,  vol.  2^ 
p.  104,  vol.  1,  pp.  950,  330,  104.     And  see,  also,  the  title  Exceptions,  Bill  of,. 
AND  Statement  of  Facts  on  Appeal,  vol.  6,  p.  20. 

ITINERANT  VENDORS.— See  the  title  Interstate  and  Foreign  Com- 
merce, ante,  p.  269. 

JACTITATION. — See  the  titles  Appeal  and  Error,  vol.  1,  p.  379;  Libel 
and  Slander. 

JACTUS. — The  word  "j actus"  means  the  casting  away  of  some  portion  of 
a  ship  or  cargo  in  face  of  an  imminent  common  peril  in  order  to  save  the  rest. 
It  also  covers  the  thing  cast  away.^ 

JAIL. — See,  also,  the  title  Prisons  and  Prisoners,  and  references  given. 
See  note  2. 

JAPAN. — See  the  title  Ambassadors  and  Consuls,  vol.  1,  p.  284. 

JEOFAILS.— See  the  title  Amendments,  vol.  1,  p.  308. 

JEOPARDY. — See  the  title  Autrefois,  Acquit  and  Convict,  vol.  2,  p.  751. 

JETTISON. — "Jettison"  is  the  casting  away  of  a  portion  of  the  ship  or  cargo 
in  face  of  an  imminent  common  peril  to  save  the  rest.^ 

JEWELRY. — As  to  whether  jewelry  is  baggage,  see  the  title  Carriers,  vol. 
3,  p.  583. 

JOIN.— See  note  4. 

JOINDER. — As  to  joinder  of  actions,  see  the  titles  Actions,  vol.  1,  p.  Ill; 
Admiralty,  vol.  1,  p.  158;  Appeal  and  Error,  vol.  2,  p.  52;  Bonds,  vol.  3, 
p.  429.  As  to  joinder  of  parties,  see  the  title  Parties.  As  to  joinder  of  of- 
fenses, see  the  title  Indictments.  Informations.  Presentment  and  Com- 
plaints, vol.  6,  p.  1000.  As  to  joinder  in  demurrer,  see  the  titles  Demurrer 
TO  THE  Evidence,  vol.  5,  p.  291;    Demurrers,  vol.  5,  p.  314. 

30.  Erroneous  rulings. — Johnson  v.  Har-  of  matter,  can  it  be  termed  a  'composition 
mon,  94  U.  S.  371,  378,  24  L-  Ed.  271.  of   matter,'   in   the   meaning   of   the   patent 

31.  When  result  is  satisfactory.— Ap-  act."  Jacobs  z^.  Baker,  7  Wall.  295  297  19 
thorp  V.  Comstock,  2  Paige,  486-488;  L.  Ed^200.  See,  also,  the  title  PATENTS. 
Silsby  V.  Foote,  20  How.  378,  385,  15  L.  \  Bernard  v.  Adams,  10  How  270,  303, 
Ed.  953;  Clayton  v.  Carrington,  33  Barb.  13  L-  Ed  417.  See  the  title  GENERAL 
145;    Johnson    v.    Harmon,    94    U.    S.    371,  AVERAGE,  vol    6,  p.  558.  _ 

378    24  L    Ed    ''71  ^"    Railroad. — A  statute  authorizing  any 

32.  Where 'findings   are   unsatisfactory.       '■^^\''°^?    company   to   "intersect,   join   and 
?r      1    i...       -n        1    ^4-   o  u^       ^ni    r-no    1-1        unite  its  railroad  with  any  other  railroad 

r  KH    7^8fi  "■  ^'°'^'"'  ^  ^°'''-  ^^^'  ^^^'  ^^  constructed   in   an   adjoining   state,   at   any 

L,.  lid.  78b.  point  on  the  state  line,  does  not  authorize 

1.  Barnard  v.  Adams,  10  How  270.  303,  ^  lease  of  the  road.  St.  Louis,  etc.,  R.  Co. 
13  L.  Ed.  417.  See  the  title  GENERAL  j,;  Terre  Haute,  etc.,  R.  Co.,  145  U.  S.  398, 
AVERAGE,  vol.  6,  p.  558.  405,  36  L-  Ed.  738;  Pennsylvania  R.  Co.  t/. 

2.  Jail. — As  used  in  the  law  of  patents  St.  Louis,  etc.,  R.  Co.,  118  U.  S.  290,  316. 
"a  jail  can  hardly  come  under  the  denomi-  30  L.  Ed.  83.  See,  generally,  the  titles 
nation  of  'a  machine;'  nor,  though  made  CORPORATIONS,  vol.  4,  p.  777;  RAIL- 
by    hands,    can    it    well    be    classed    with  ROADS. 

'manufactures;'  nor,  although  compounded  Join  with  her  husband. — As  to  sufficient 
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JOINT  ADVENTURES.— See  the  title  Partnership.  As  to  action  by  one 
of  the  joint  adventurers  against  a  factor,  see  the  title  Factors  and  Commission 
Merchants,  vol.  6,  p.  240. 

JOINT  AND  SEVERAL  CONTRACTS.— See  the  titles  Bills,  Notes  and 
Checks,  vol.  3,  p.  339;   Bonds,  vol.  3,  p.  428;   Contracts,  vol.  4,  p.  569. 

JOINT  CREDITORS  AND  DEBTORS.— See  the  titles  Bonds,  vol.  3,  p. 
382 ;   Contribution  and  Exoneration,  vol.  4,  p.  595 ;   Release. 

JOINT-DEBTOR  ACTS.— "In  most  of  the  states  legislative  acts  have  been 
passed,  called  joint-debtor  acts,  which,  as  a  substitute  for  outlawry,  provide  that 
if  process  be  issued  against  several  joint-debtors  or  partners,  and  served  on  one 
or  more  of  them,  and  the  others  cannot  be  found,  the  plaintiff  may  proceed 
against  those  served,  and,  if  successful,  have  judgment  against  all."^ 

JOINT  EXECUTORS  AND  ADMINISTRATORS.— See  the  title  Execu- 
tors AND  Administrators,  vol.  6,  p.  142. 

JOINT  JUDGMENTS.— See  the  titles  Judgments  and  Decrees;    Res  Ad- 

JUDICATA. 

JOINT  OBLIGATION.— See  note  2. 

JOINT-STOCK   COMPANIES. 

I.   Joint-Stock  Company,  531. 
II.   Joint-Stock  Corporation,   532. 

CROSS   REFERENCES. 

See  the  titles  Bankruptcy,  vol.  2,  p.  792;  Corporations,  vol.  4,  p.  621; 
Courts,  vol.  4,  p.  861;    Insurance,  ante,  p.  66;   Partnership;    Taxation. 

As  to  discharge  of  corporations  or  joint-stock  companies  under  bankrupt  law 
prior  to  1898,  see  the  title  Bankruptcy,  vol.  2,  p.  856.  As  to  necessity  for 
averment  of  incorporation,  see  the  title  Corporations,  vol.  4,  p.  766.  As  to 
whether  a  joint-stock  company  is  a  citizen  of  a  state  under  the  constitution  or 
statutes  relating  to  the  jurisdiction  of  federal  courts,  see  the  title  Courts,  vol. 
4,  p.  956.  As  to  joint-stock  company  constituting  a  partnership,  see  the  title 
Partnership. 

I.   Joint- Stock  Company. 

What  Property  the   Shares  of  a  Joint- Stock  Company  Represent. — 

Shares  in  a  joint-stock  company  represent  not  only  the  tangible  property,  but 
also  the  intangible,  including  therein  all  corporate  franchises  and  all  contracts, 
privileges  and  good  will  of  the  concern.^ 

Necessity  for  Reading  Statute  and  Deed  of  Settlement. — Dealings  with 
joint-stock  companies  are  not  like  dealings  with  other  partnerships,  for  in  the 
former  the  parties  are  bound  to  read  the  statute  and  the  deed  of  settlement,  but 
they  are  not  bound  to  do  more.^ 

compliance  with  a  statutory  requirement  only  for  their  proportion  of  the  debt, 
that  an  unmarried  woman  join  with  her  whilst  a  solidary  obligation,  on  the  con- 
husband  in  the  execution  of  a  conveyance  trary,  binds  each  of  the  obligors  for  the 
of  her  property,  see  the  title  HUSBAND  whole  debt.  Groves  v.  Sentell,  153  U.  S. 
AND  WIFE,  vol.  6,  p.  719.  465,  476,  38  L.  Ed.  785. 

1.  Hall  V.  Lanning,  91  U.  S.  160,  168,  23  3.  What  property  the  shares  of  a  joint- 
L.  Ed.  271.  See  the  titles  JUDGMENTS  stock  company  represent.— Adams  Ex- 
AND    DECREES;    PARTIES.  press   Co.  v.   Ohio,  166  U.   S.   185,  221,  4] 

As   to   the   conclusiveness   of  judgments  L.     Ed.     965.       See,    generally,    the    titles 

against  joint   obligors,   see   the   title   RES  STOCK  AND   STOCKHOLDERS;    TAX- 

ADJUDICATA.  ATION. 

2.  Joint  and  solidary  obligation  distin-  4.  Necessity  for  reading  statute  and  deed 
guished. — A  joint  obligation  under  the  law  of  settlement. — Board  of  Comm'rs  v.  As- 
of    Louisiana    binds    the    parties    thereto  pinwall,  21   How.  539,  545,  16  L.  Ed.  208. 
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II.   Joint- Stock  Corporation. 

Definition  and  Distinction. — A  joint-stock  corporation  differs  from  a  joint- 
stock  company  in  being  regularly  incorporated,  instead  of  being  a  mere  part- 
nership, but  resembles  it  in  having  a  capital  divided  into  shares  of  stock.  Most 
business  corporations  are  of  this  character.^ 

Right  to  Transfer  Shares. — One  essential  feature  of  an  incorporated  joint- 
stock  company  is  the  right  of  each  stockholder,  without  restraint,  to  sell  or 
transfer  his  shares  at  pleasure,^  and  in  this  respect  differs  from  a  partnership.^ 


3.  Definition  and  distinction.  —  Black's 
Law  Diet.,  p.  651. 

Requisites. — A  joint-stock  association, 
which  by  its  deed  of  settlement  in  Eng- 
land and  certain  acts  of  parliament  is  en- 
dowed with  the  faculties  and  powers  men- 
tioned below,  is  a  corporation,  and  will 
be  so  held  in  this  country,  notwithstand- 
ing the  acts  of  parliament  in  accordance 
with  a  local  policy  declare  that  is  shall  not 
be  so  held.  These  faculties  and  powers 
are:  1.  A  distinctive  artificial  name  by 
which  it  can  make  contracts.  2.  A  statu- 
tory authority  to  sue  and  be  sued  in  the 
name  of  its  officers  as  representing  the 
association.  3.  A  statutory  recognition  of 
the  association  as  an  entity  distinct  from 
its  members,  by  allowing  them  to  sue  it 
and  be  sued  by  it.  4.  A  provision  for  its 
perpetuity  by  transfers  of  its  shares,  so 
as  to  secure  succession  of  membership. 
Liverpool  Ins.  Co.  v.  Massachusetts,  10 
Wall.   566,   19   L.   Ed.   1029. 

Acts  of  parliament  cannot  alter  essen- 
tials of  corporation. — Although  the  sev- 
eral acts  of  parliament  expressly  declare 
that  they  shall  not  be  held  to  constitute 
the  body  a  corporation,  whatever  may  be 
the  effect  of  such  a  declaration  in  the 
courts  of  that  country,  it  cannot  alter  the 
essential  nature  of  a  corporation  or  pre- 
vent the  courts  of  another  jurisdiction 
from  inquiring  into  its  true  character, 
whenever  that  may  come  in  issue.  Liver- 
pool Ins.  Co.  V.  Massachusetts,  10  Wall. 
566.  576,  19  L-  Ed.  1029. 

Cannot  claim  to  be  partnership  in  for- 
eign jurisdiction. — An  association,  such  as 
the  one  under  consideration,  in  attempt- 
ing to  carry  on  its  business  in  a  manner 
which  requires  corporate  powers  under 
legislative  sanction,  cannot  claim,  in  a 
jurisdiction  foreign  to  the  one  which  gave 
those  powers,  that  it  is  only  a  partner- 
ship of  individuals.  Liverpool  Ins.  Co.  v. 
Massachusetts,  10  Wall.  566,  576,  19  L. 
Ed.   1029. 

What  law  determines  the  fact  of  incor- 
poration.— The  question  whether  or  not 
an  English  joint-stock  company  is  or  is 
not  a  corporation  must  be  determined  by 
the  laws  of  the  country  where  the  corpo- 
ration is  attempting  to  exercise  its  pow- 
ers, notwithstanding  acts  of  parliament  in 
accordance    with    a    local    policy    declare 


that  it  shall  not  be  so  held.  Liverpool  Ins. 
Co.  V.  Massachusetts,  lO  Wall.  566,  19  L. 
Ed.  1029. 

4.  Thompson,  Liability  of  Stockhold- 
ers, §  210,  quoted  in  Morgan  v.  Struthers, 
131  U.  S.  246,  252,  33  L.  Ed.  132.  See  the 
title    STOCK   AND    STOCKHOLDERS. 

Restrictions  upon  transfer  of  stock. — 
So  well  established  is  this  right  that  a 
by-law  of  a  bank  putting  restrictions  upon 
the  transferability  of  stock  in  the  hands 
of  its  members  has  been  held  void  as  be- 
ing in  restraint  of  trade.  Morgan  v.  Stru- 
thers, 131  U.  S.  246,  252,  253,  33  L-  Ed. 
132. 

No  implied  obligation  upon  subscriber 
to  stock. — Where  a  man  purchases  or  sub- 
scribes to  shares  of  stock  in  an  incorpora- 
ted joint-stock  company,  there  is  not  upon 
him,  in  addition  to  the  express  terms  of 
the  subscription  contract,  an  implied  ob- 
ligation, incident  to  the  common  enter- 
prise, which  restrains  him  from  making 
any  engagement  with  other  individuals  to 
secure  his  own  stock  against  risk,  unless 
the  other  subscribers  are  informed  of  it 
and  put  upon  an  equal  footing  as  to  such 
security.  Liverpool  Ins.  Co.  v.  Massa- 
chusetts,  10  Wall.   566,   19   L.   Ed.   1029. 

5.  Distinguished  from  partnership. — "An 
incorporated  joint-stock  company  diflers 
from  an  ordinary  copartnership.  In  the 
latter,  the  individual  members  of  the  firm 
are  presumed  to,  and  in  general  actually 
do,  contribute  to  the  common  enterprise, 
not  only  their  several  shares  of  partner- 
ship capital,  but  also  their  individual  ex- 
perience, skill  or  credit,  no  member  hav- 
ing the  right  to  sell  out  his  interest  or  to 
retire  from  the  firm  without  the  consent 
of  the  copartners;  and  if  he  does  either, 
the  act  amounts  to  a  dissolution  of  the 
partnership.  Parsons  on  Partnership,  § 
171.  The  very  reverse,  as  we  have  said, 
is  the  case  of  a  joint-stock  corporation, 
in  which  each  stockholder,  whether  by 
purchase  or  original  subscription,  has  the 
right,  unless  restrained  by  the  charter  or 
articles  of  association,  to  sell  and  trans- 
fer his  shares,  and,  by  transferring  them, 
introduce  others  in  their  stead."  Morgan 
V.  Struthers,  131  U.  S-  246,  253,  33  L.  Ed. 
132.  See,  generally,  the  title  PARTNER- 
SHIP. 
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See  the  titles  Coi^lisign,  vol.  3,  p.  870;  Dowe:r,  vol.  5,  p.  487;  Eje:ctme;nt, 
vol.  5,  p.  695;  Husband  and  Wife,  vol.  6,  p.  716;  Limitation  of  Actions  and 
Adverse  Possession;  Mines  and  Minerals;  Mortgages  and  Deeds  of  Trust; 
Partition;    Partnership;    Replevin;    Writ  of  Right. 

As  to  dower  in  estates  held  in  joint  tenancy,  see  the  title  DowER,  vol.  5,  p. 
489.  As  to  conveyances  to  husband  and  wife,  see  the  title  Husband  and  Wife, 
vol.  6,  p.  716.  As  to  distinctions  from  partnership,  see  the  title  Partnership. 
As  to  rule  in  California  in  regard  to  actions  against  third  persons  by  tenants  in 
common,  see  the  title  Ejectment,  vol.  5,  p.  707.  As  to  actions  inter  se  between 
tenants  in  common  generally  and  in  Mississippi,  see  the  title  Ejectment,  vol. 
5,  p.  707.  As  to  tenants  maintaining  joint  action  of  ejectment  in  Vermont,  see 
the  title  Ejectment,  vol.  5,  p.  708.  As  to  whether  the  statements  of  a  part 
owner  of  a  ship  can  bind  his  co-owners,  see  the  title  Collision,  vol.  3,  p.  946. 
As  to  right  of  tenants  in  common  in  Tennessee  to  maintain  a  joint  action  of 
ejectment,  see  the  title  Ejectment,  vol.  5,  p.  707.  As  to  estates  by  entireties,  see 
the  title  Husband  and  Wife,  vol.  6,  p.  716.  As  to  necessary  parties  on  fore- 
closure of  a  deed  of  trust,  see  the  title  Mortgages  and  Deeds  of  Trust.  As 
to  how  to  avoid  the  statute  of  limitations  to  an  action  by  tenants  in  common,  see 
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the  title  Limitation  of  Actions  and  Adverse  Possession.  As  to  suits  by 
tenants  in  common  for  an  indivisible  thing,  such  as  a  slave,  see  the  title  Abate- 
ment, Revivae  and  Survival,  vol.  1,  p.  25. 

I.  Nature  and  Incidents  of  Estate. 
Survivorship. — Survivorship  does  not  take  place,  where  several  individuals 
have  purchased  an  estate,  which  is  necessary  to  the  accomplishment  of  an  en- 
terprise in  which  they  are  engaged.  The  payment  of  the  money  creates  a  trust 
for  the  parties  advancing  it,  and  as  the  undertaking  is  upon  the  hazard  of  profit 
or  loss,  it  is  in  the  nature  of  merchandising,  when  the  jus  accrescendi  is  never 
allowed.^ 

II.    Creation  of  Estate  in  Cotenancy. 

A.  Joint  Tenants — 1.  Alienation  oe  Share. — If  there  be  three  joint  ten- 
ants and  one  aliens  his  part,  the  other  two  are  joint  tenants  of  their  parts  that 
remain,  and  hold  them  in  common  with  the  alienee. ^ 

2.  Creation  by  Deed. — A  joint  tenancy  may  be  created  by  deed.^ 

3.  Abolition  in  Maryland. — By  a  statute  of  Maryland,  in  1822,  ch.  262, 
joint  tenancy  is  abolished.^ 

B.  Tenants  in  Common — 1.  Conveyance  of  Common  Property. — Where 
a  cotenant  conveys  his  interest  to  a  third  party,  the  purchaser  becomes  a  tenant 
in  common  of  the  property  with  the  other  cotenant.^ 

2.    Creation  by  Deed. — A  tenancy  in  common  may  be  created  by  deed.^ 

III.   Rights,  Duties  and  Liabilities. 

A.  In  General. — Dealings  between  Each  Other. — Cotenants  stand  in  a 
certain  relation  to  each  other  of  mutual  trust  and  confidence ;  neither  will  be 
permitted  to  act  in  hostility  to  the  other  in  reference  to  the  joint  estate;  and  a 
distinct  title  acquired  by  one  will  enure  to  the  benefit  of  all." 

Relaxation  of  Rule. — A  relaxation  of  the  above  rule  has  been  sometimes 
admitted  in  certain  cases  of  tenants  in  common  who  claim  under  different  con- 
veyances  and   through    different   grantors. ^ 

1.  Survivorship. — Mayburry  v.  Brien,  15  purchaser."  Mining  Co.  v.  Taylor,  100  U. 
Pet.  21,  33,  10  L.  Ed.  646.  See  post,  "Sev-  S.  37,  25  L.  Ed.  541.  See  the  title  MINES 
erance,"  V.  AND    MINERALS. 

2.  Alienation  of  share. — Stephen  v.  6.  Tenants  in  common  under  construc- 
Beall,  22  Wall.  329,  22  L-  Ed.  786.                      tion  of  deed. — B.  was  seized  in  fee  simple 

3.  Deed  creating  joint  tenancy. — May-  of  a  lot  of  ground  in  the  town  of  St. 
hurry  v.   Brien,  15  Pet.  21,  10  L.   Ed.  646.  Louis,  and  by  deed  dated   May  8th,  1829, 

4.  Abolition  in  Maryland. — Mayburry  v.  conveyed  it  to  W.  in  trust  for  the  grantor 
Brien,  15  Pet.  21,  10  L.  Ed.  646.  during  his  life,  and  after  his  death  for  his 

5.  Conveyance  of  common  property. —  two  sons,  Adrian  and  Pierre,  and  his 
Mining  Co.  v.  Taylor,  lOO  U.  S.  37,  25  L.  adopted  daughter,  Euphrasi.  It  was  held 
Ed.  541.  See,  also.  Turner  v.  Sawyer,  150  that  an  equitable  interest  as  tenants  in 
U.  S.  578,  579,  37  L.  Ed.  1189.  And  see  common  in  fee  simple  was  secured  to 
ante,  "Alienation  of  Share,"  II,  A,  1.  them  by  the  deed;  and  that  their  con- 
Purchasing   an    undivided    interest   in    a  veyances,  together  with  that  of   the  trus- 

mining    claim. — When    the    plaintiff    pur-  tee,   passed   the   whole   interest,   legal   and 

chased    from    one    of    the    owners    of    the  equitable     to     the     respective    purchasers, 

mining  claim   an   undivided   interest   therein,  Barribeau    v.    Brant,    17    How.    43,    15    L. 

and  went  into  possession  with  his  grantor  Ed.  34. 

and  with  others  deriving  title  from  the  7.  Dealings  between  each  other. — Tur- 
original  locators,  expending  large  sums  ner  v.  Sawyer,  150  U.  S.  578,  586,  37  L. 
in  prospecting  and  developing  it  (acts  Ed.  1189;  Bissell  -V.  Foss,  114  U.  S.  252, 
which  the  state  statute  declares  shall  con-  259,  29  L.  Ed.  126;  Rothwell  v.  Dewees, 
stitute  adverse  possession),  he  became  a  2  Black  613,  17  L.  Ed.  309. 
tenant  in  qommon  with  those  who  were  8.  Relaxation  of  rule. — Turner  v.  Saw- 
then  the  owners.  He  was  such  when  the  yer,  150  U.  S.  578,  586,  37  L.  Ed.  1189. 
Union  Gold  and  Silver  Mining  Company  Acquiring  title  in  disregard  of  rights  of 
purchased  the  interest  of  their  owners.  cotenants. — Such  cases  have  no  applica- 
By  that  purchase  that  company  succeeded  tion,  where  a  tenant  in  common  proceeds 
to  a  tenancy  in  common  with  him,  and  surreptitiously,  in  disregard  of  the  rights 
so  did  the  defendant  when  it  became  the  of  his  cotenants,  to  acquire  a  title  to  which 
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B.  Use  and  Enjoyment  by  One  Tenant.— Use  and  Occupation— Meas- 
ure.— If  one  exclude  his  cotenant  under  a  claim  of  exclusive  right  or  other- 
wise, the  cotenant  is  entitled  to  compensation  to  the  extent  of  the  use  of  which 
he  has  been  improperly  deprived.^ 

C.  Improvements  and  Repairs.— Under  Written  Contracts.— A  tenant 
in  common  under  written  contract  to  share  expenses  is  liable  for  his  portion  of 
the  reasonable  and  necessary  expenditure  to  preserve  and  protect  the  property 
held  in  common. ^*^ 

D.  Purchase  of  Outstanding  Claim  or  Title. — Where  two  tenants  in  com- 
mon hold  under  an  imperfect  title,  and  one  of  them  buys  in  the  outstanding^ 
title,  such  purchase  will  enure  to  their  common  benefit  upon  contribution  made 
to  repay  the  purchase  money.  ^^ 

Reason  for  Rule. — The  above  rule  is  based  upon  a  community  of  interest 
in  a  common  title,  creating  a  relation  of  trust  and  confidence  between  the  par- 


he  must  have  known,  if  he  had  made  a 
careful  examination  of  the  facts,  he  had 
no  shadow  of  a  right.  Turner  v.  Sa^v^yer, 
150  U.  S.  578,  586,  37   L.  Ed.  1189. 

9.  Use  and  occupation. — McGahan  v. 
Bank,  156  U.  S.   218,  236,  39   L.   Ed.  403. 

Law  in  South  Carolina. — It  is  settled 
law  in  South  Carolina  that  the  occupying 
tenant  is  chargeable  with  what  he  has  re- 
ceived in  excess  of  his  just  proportion 
and  is  liable  to  account  to  his  cotenant 
for  the  rents  and  profits  of  so  much  of 
the  common  property  as  he  has  occupied 
and  used  in  excess  of  his  share.  McGahan 
V.  Bank,  156  U.   S.  218,  236,  39  L.  Ed.  403. 

10.  Old  Jordan  Min.,  etc.,  Co.  v.  So- 
ciete  Des  Mines,  164  U.  S.  261,  270,  41  L. 
Ed.  427. 

Contract  for  repair  of  canal. — Two  par- 
ties who  were  tenants  in  common  of  a 
canal  entered  into  a  contract  in  writing 
in  which  they  agreed  that  each  one  should 
bear  half  of  the  expenses  in  making  cer- 
tain repairs  on  the  canal.  In  support  of 
the  contract  it  was  shown  that  one  of  the 
parties,  the  plaintifif,  wrote  to  the  other 
stating  the  necessity  of  the  repairs  and 
advising  that  they  be  made.  The  defend- 
ant's manager  replied  to  this  letter  stat- 
ing that  he  would  join  the  plaintifif  in  mak- 
ing any  reasonable  arrangement  for  the 
protection  of  the  property  and  saying 
that  he  would  direct  his  engineer  to  co- 
operate with  the  plaintiff  and  examine  the 
property  and  report  what  repairs  were 
necessary  and  the  cost  of  the  same.  He 
further  stated  that  as  neither  of  them  was 
using  the  water,  in  the  canal  at  the  time, 
he  thought  it  best  to  expend  only  so  much 
as  was  necessary  to  prevent  loss,  and  then 
make  permanent  improvements  when  they 
were  ready  to  use  the  water.  Several  let- 
ters were  written  to  the  defendant  giving 
him  a  list  of  the  expenses  for  improve- 
ments on  the  canal,  and  a  bill  was  sent 
for  these  expenses,  which  bill  the  defend- 
ant did  not  repudiate.  It  was  also  shown 
that  the  repairs  were  made  after  a  visit 
was  made  to  the  canal  by  the  engineer  of 
the  defendant  and  an  agent  of  the  plain- 
tiff in  order  to  see  what  repairs  were  nec- 


essary. It  was  held  that  the  defendant 
was  liable  for  his  portion  of  the  reason- 
able and  necessary  expenditures  to  pre- 
serve and  protect  the  property.  Old  Jor- 
dan Min.,  etc.,  Co.  v.  Societe  Des  Mines. 
164  U.  S.  261,  270,  41  L.  Ed.  427.  See, 
generally,  the  title  CONTRACTS,  vol.  4, 
p.  552. 

11.  Purchase  of  outstanding  claim  or 
title.— Rothwell  v.  Dewees,  2  Black  613, 
17  L.  Ed.  309.  See  ante,  "In  General," 
III,  A. 

Acquisition  of  legal  title  enuring  to  ben- 
efit of  cotenants. — This  controversy  arose 
over  a  lien  filed  August  14,  1883,  by  one 
John  F.  Teal  for  annual  labor  done  upon 
the  lode  at  the  request  of  John  S.  Sander- 
son and  Amos  Sawyer.  Teal  claimed 
a  lien  for  the  sum  of  $148.10,  and  filed 
notice  thereof  in  the  recorder's  office  of 
Clear  Creek  County.  One  Charles  Chris- 
tiansen also  filed  a  similar  notice,  claim- 
ing a  lien  for  $227.95.  On  January  12, 
1884,  Teal  instituted  a  suit  in  the  county 
court  of  Clear  Creek  County  to  enforce 
his  lien,  and  made  John  S.  Sanderson, 
Marcus  Finch,  P.  F.  Smith,  and  —  Saw- 
yer defendants  as  the  owners  thereof. 
There  was  no  service  upon  Sawyer,  and 
he  was  not  in  court.  On  June  2,  1884, 
Teal  proceeded  to  sell  the  interest  of  John 
S.  Sanderson,  Marcus  Finch,  and  P.  F. 
Smith  to  pay  the  amount  of  his  decree,  at 
which  sale  A.  K.  White  became  the  pur- 
chaser, took  his  certificate  of  purchase 
from  the  sheriff,  and  sold  and  assigned  it 
to  Turner,  who  obtained  a  sheriff's  deed 
on  March  3,  1885.  This  deed  purported  to 
convey  the  whole  Wallace  lode.  Chris- 
tianson  instituted  a  suit  against  the  same 
defendants,  as  in  the  Teal  suit,  which  was 
pending  at  the  time,  to  enforce  his  lien 
against  the  same.  Held,  by  the  court, 
that  assuming  that,  under  the  proceedings 
in  the  Teal  suit.  Turner  had  acquired  the 
legal  title  to  Sanderson's  interest,  he  be- 
came merely  a  tenant  in  common  with 
Sawyer,  and  his  subsequent  acquisition  of 
the  legal  title  from  the  land  office  enured 
to  the  benefit  of  his  cotenants  as  well  as 
himself.  Turner  v.  Sawyer,  150  U.  S. 
578,  579,  37  L.  Ed.  1189. 
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ties,  that  it  would  be  inequitable  to  permit  one  of  them  to  do  anything  to  the 
prejudice  of  the  other,  in  reference  to  the  property  so  situated.^^ 

To  Whom  Reason  Applies. — The  reason  of  the  above  rule  applies  as  forci- 
bly to  the  husband  of  a  tenant  in  common  as  to  one  of  the  immediate  co- 
partners.^^ 

E.  Release. — By  the  common  law,  there  is  a  distinction  between  a  release 
by  one  joint  tenant  to  another,  and  the  same  as  between  tenants  in  common;  the 
first  requires  no  words  of  inheritance,  but  the  latter  does.  But  this  technical, 
distinction  is  founded  on  feudal  reasons  with  respect  to  livery  of  seizin,  which 
have  no  application  where  the  release  is  to  the  equitable  owner  in  fee.^'* 

F.  Right  to  Convey. — Where  the  grantees  of  land  are  tenants  in  common^ 
it  cannot  be  denied  that  one  of  them  could  convey  his  portion  or  interest  with- 
out affecting  the  rights  of  the  other  cotenants.^^ 

G.  Adverse  Possession. — See  the  title  Limitation  of  Actions  and  Ad- 
verse Possession. 

H.  Holding  Trust  Property  as  Tenants  in  Common. — Those  interested 
in  property  held  in  trust,  and  ultimately  entitled  to  the  entire  proceeds,  may  elect, 
to  take  the  property  in  its  then  condition,  and  hold  it  as  tenants  in  common;  but 
the  acts  showing  an  intention  so  to  take  must  be  unequivocal,  and  must  be  con- 
curred in  by  all  the  parties  interested. i*^ 

IV.    Pleading  and  Practice. 

A.  Suits  and  Actions  between  Cotenants — 1.  Accounting. — Question 
of  Law. — If  a  cotenancy  of  any  kind  exists,  it  is  a  question  of  law  whether  or 
not  it  entitles  one  cotenant  to  an  accounting  from  the  others.^" 

2.    Reae  Actions — a.    Ejectment. — Right  to   Maintain   Action. — A  tenant 


12.  Reason  for  rule. — Rothwell  v.  De- 
wees,  2  Black  613,  17  L.  Ed.  309;  Turner 
V.  Sawyer,  150  U.  S.  578,  586,  37  L-  Ed. 
1189;  Bissell  v.  Foss,  114  U.  S.  252,  259, 
20   L.    Ed.   126. 

13.  To  whom  reason  applies. — Rothwell 
V.  Dewees,  2  Black  613,  17  L.  Ed.  309. 

14.  Release.— Webb  v.  Den,  17  How. 
576,   579,   15   L-    Ed.   35. 

Common-law  distinction  not  applicable. 
— On  the  trial  of  this  case,  the  plaintiff 
below  having  shown  that  the  lessor  of 
fiaintiff  was  one  of  the  children  of  An- 
thony Bledsoe — also  the  will  of  Anthony 
Bledsoe,  and  a  grant  of  five  thousand  acres 
of  land,  by  the  state  of  North  Carolina, 
to  Nicholas  Lang — offered  in  evidence  a 
copy  of  a  paper  writing  purporting  to  be 
a  deed  from  John  J.  Lang,  Basset  Stith, 
and  Mary  his  wife,  and  others,  devisees 
of  the  legal  state,  to  the  "legatees  and  dev- 
isees of  the  late  Anthony  Bledsoe,"  for 
the  one-fourth  part  of  said  tract,  or  twelve 
hundred  and  fifty  acres,  by  certain  metes 
and  bounds.  The  deed  has  no  words  of 
inheritance,  because  it  is  a  release  of  the 
bare  legal  title  to  equitable  owners  in  fee, 
on  partition  between  them  as  tenants  in 
common.  This  appears  on  the  face  of  the 
deed.  The  consideration  of  the  convey- 
?nce  is  stated  to  be  a  release,  on  behalf 
of  the  grantees,  "of  all  claims  under  a 
certain  contract,"  etc.  The  old  common- 
law  rule  as  to  the  distinction  between  re- 
leases from  one  joint  tenant  to  another, 
and  from  one  tenant  in  common  to  an- 
other, is  not  applicable.  Webb  v.  Den, 
17    How.    576,    579,    15    L.    Ed.    35. 


15.  Right  to  convey. — Stephen  v.  Beall, 
22   Wall.    320,   335,   22    L.    Ed.    786. 

Power  to  sell  reserved  interest. — Where 
in  the  treaty  made  with  the  Pottawtomie 
Indians  in  1832,  one  of  the  Indian  reser- 
vees  made  a  deed,  this  deed  rested  the 
title  of  the  reservee  in  the  grantee.  The 
former  was  a  tenant  in  common  with  the 
LTnited  States,  and  could  sell  his  reserved 
interest;  and  when  the  United  States  se- 
lected the  lands  reserved  to  him,  and 
made  partition  (of  which  the  patent  is 
conclusive  evidence),  his  grantee  took  the 
interest  which  the  reservee  would  have 
taken  if  living.  Mann  v.  Wilson,  23  How. 
457,   16   L.    Ed.    584. 

Decree  in  favor  of  cotenant's  heirs. — 
The  fact  that  S.  and  W.  are  tenants  in 
common  of  undivided  moieties  in  the  land 
can  produce  no  inconvenience  in  making 
a  decree  in  favor  of  W.'s  heirs  for  one- 
half  of  the  amount  of  land  in  controversy. 
United  States  v.  Watkins,  97  U.  S.  219, 
223,   24    L.    Ed.   952. 

16.  Holding  trust  property  as  tenants 
in  common. — Potter  v.  Couch,  141  U.  S. 
296,  321,  35  L-  Ed.  721.  See,  generally,  the 
title  TRUST  AND  TRUSTEES. 

17.  Question  of  law. — Kahn  v.  Smelting 
Co.,   102  U.    S.   641,  26   L.    Ed.  266. 

Insufficient  finding  of  fact  for  decree. — 
A  finding  by  the  court  "that  there  was  no 
such  cotenancy  between  the  plaintiff  and 
defendants  in  the  mine  in  controversy  as 
entitled  the  plaintiflf  to  an  account,"  is  not 
a  sufficient  finding  of  fact  upon  which  to 
base  a  decree;  it  does  not  state  that  there 
was    no    cotenancy    between    the    parties;. 
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in  common,  can  maintain  an  action  of  ejectment  for  the  possession  of  the  prem- 
ises, the  recovery  being  not  merely  for  his  benefit  but  for  that  of  his  cotenant, 
who  is  equally  entitled  with  him  to  the  possession. ^^ 

Tenants  Claiming  by  Distinct  Titles. — If  tenants  claiming  different  par- 
cels of  land,  by  distinct  titles,  omit  to  plead  that  manner  in  abatement,  and  join 
the  mise,  it  is  an  admission  that  they  are  joint  tenants  of  the  whole;  and  the 
verdict,  if  for  the  demandant,  for  any  parcel  of  the  land,  may  be  general  that 
he  hath  more  mere  right  to  hold  the  same  than  the  tenants ;  and  if,  of  any  par- 
cel, for  the  tenants,  that  they  have  more  mere  right  to  hold  the  same  than  the 
demandant.  19 

b.  Writ  of  Right. — See  the  title  Writ  o^  Right. 

c.  Replevin. — See  the  title  Replevin. 

3.  Joinder  of  Parties. — Tenants  in  common  may  join  in  an  action  if  they 
prefer  to  do  so,  but  it  is  with  the  risk  of  the  failure  of  all  if  one  of  them  fail 
to  make  out  a  title  or  right  to  possession. ^o 

The  original  rule  at  common  law  was,  that  tenants  in  common  could  only 
sue  separately  because  they  were  separately  seised,  and  there  was  no  privity  of 
estate  between  them.^i 

General  Practice  in  United  States. — The  practice  soon  became  general, 
however,  in  the  United  States  to  permit  them  to  sue  either  jointly  or  severally 
as  they  might  elect. 2- 

B.  Actions  against  Third  Persons. — Ejectment  Determines  Right  of 
Present  Possession. — The-  action  of  ejectment  determines  no  right  but  those 
of  present  possession ;  and  that  one  tenant  in  common  has  such  rights  as  against 
all  parties  but  his  cotenants,  or  persons  holding  under  them,  is  not  questioned. ^^ 

V.    Severance. 

Joint  Tenants. — If  one  joint  tenant  bargains  and  sells  his  moiety,  and  dies 
before  the  deed  is  enrolled,  yet  the  deed,  being  afterwards  enrolled,  shall  work  a 
severance  ab  initio,  and  support  by  relation,  the  interest  of  the  bargainee.  But 
if  one  joint  tenant  bargains  and  sells  all  the  lands,  and  before  enrollment  the 
other  dies,  his  part  shall  survive,  for  the  freehold  not  being  out  of  him  the  join- 
ture remains,  and  though  afterwards  the  deed  is  enrolled,  yet  only  a  moiety 
shall  pass,   for  the  enrollment  by  relation  cannot  make  the  grant  of  any  better 

it  implies   that  there  was  a  cotenancy;    it  the    claim    of   third    parties    to    the    whole 

only  states  that  there  was  not  such  a  one  proceeds  as  the  owners  of  the  mine  under 

as   entitled   the   plaintiff  to  an   accounting.  a   prior   location.     He    was,    therefore,    en- 

This    is    a    mere    legal    inference,    not    the  titled  to  a   finding  on   the   question   of  his 

finding  of   a  fact.     Kahn  v.  Smelting   Co.,  cotenancy."      Kahn    v.    Smelting    Co.,    102 

102  U.  S.  641,  26  L.  Ed.  266.  See,  generally,  U.  S.  641,  646,  26  L-   Ed.  266.     See,  gener- 

the  title  JUDGMENTS  AND  DECREES.  ally,  the  title  MINES  AND  MINERALS. 
Tenant's  right  to  call  for  accounting.—  jg.    Right  to   maintain  action.— Erhardt 

If  the  relation  of  the   plamtifif  to  his  as--  j^.  Boaro,  113  U.  S.  527,  537,  28  L.  Ed.  1113. 

sociates  could  not  be  considered  as  one  of  gee,    generally,    the    title    EJECTMENT, 

a  mining  partnership,  he  was  still  entitled  yqJ    g    p    ggg 

to  an  accounting  from  them,  if,  as  alleged  ^       Tenants  claiming  by  distinct  titles, 

by  him,  he  was  joint  owner  with  them  in  ^  t  ■*        „   r^         u   c^^r.    ^  t      t^  i 

the  miAe.  They  went  into  possession  of  ^?'"""  ^-  ^'^^''  ^  ^■"^""^  ^2^'  ^  ^-  ^^- 
the  property  under  a  conveyance  from  his  ^'  . 

cotenants,   and   admit    that   whatever   pro-  20.  Joinder  of  parties.— Davis  z/.  Coblens, 

ceeds    they    have    received    from    it    were  174  U.   S.   719,   725,   726,  43   L.   Ed.   1147. 
taken  under  a  claim  of  ownership  derived  21.     Original     rule    at     common    law. — 

from  that  source.     They  have,  upon  their  Davis  v.   Coblens,  174  U.   S.  719,   725,  726, 

own  averments,  only  a  claim,  in  any  event,  43   L.   Ed.   1147. 

to  two-thirds  of  the  proceeds;  and  if  the  22.    General  practice  in  United  States.— 

plaintiff    was    a    tenant    m    common    with  Davis  v.   Coblens,   174  U.    S.  719,   725,  726, 

them,  they  can  only  refuse  his  demand  to  43  ]^_   j?(}_   1147. 


the  other  third  by  repuditating  their  own 
right  to  any  portion.  If  a  cotenant,  he 
had  a  right  to  call  for  an  accounting, 
whatever  might  be  the  ultimate  result  of 


.   V .    .                      ,.           Tf            <.          ,.    u  23.    Determines  right  of  present  posses- 
right   to   any   portion.      If   a   cotenant     he  sion.-Hardy  v.  Johnson,  l  Wall.  371,  373, 
had    a    right    to    call    tor    an    accounting,  -.„   i      v^  \     /no 
.,.i,„4. „:„ut    K„    i-u^    ..u:™„t„    1..    „f  17    i-i-    ^^-    a^'^- 
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effect  than  it  would  have  been  if  it  had  taken  effect  immediately.  If  one  joint 
tenant  agree  to  alien,  but  do  not,  and  die,  this  will  not  sever  the  joint  tenancy, 
nor  bind  the   survivor. ^^ 

JOINT  TORT  FEASORS.— See  the  titles  Contribution  and  Exoneration, 
vol.  4,  p.  596;    Torts. 

JOINTURE.— See  the  title  DowER,  vol.  5,  p.  490. 
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CROSS   REFERENCES. 

As  to  powers  at  chambers,  see  the  title  Chambi;rs  and  Vacation,  vol.  3,  p. 

24.    Stephen  v.  Beall,  22  Wall.  329,  22  L.  that  in   equity  it  may  be   enforced  if  the 

Ed.  786.  .  articles  amount  to  an  equitable  severance 

When  articles  may  be  enforced. — But  it  of  the  jointure.  Stephen  v.  Beall,  22  Wall, 

was  held  in  Hinton  v.  Hinton,  2  Vesey  634,  329,  22  L.   Ed.  786. 
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666.  As  to  power  to  issue  writs  of  habeas  corpus,  injunctions,  and  mandamus, 
see  the  titles  Habeas  Corpus,  vol.  6,  p.  610;  Mandamus.  See,  also;  the  titles 
Constitutional  Law,  vol.  4,  p.  1 ;  Courts,  vol.  4,  p.  861 ;  Ds  Facto  Officers, 
vol.  5,  p.  283;  Jurisdiction;  LibfIv  and  Seander.  As  to  power  to  compel  a 
judge  to  decide,  see  Mandamus.  As  to  distinction  between  "courts"  and 
''judges,"  see  the  title  Courts,  vol.  4,  p.  886.  As  to  power  of  de  facto  judge 
to  continue  term,  see  the  title  Courts,  vol.  4,  p.  887.  As  to  who  may  hold 
district  courts,  see  the  title  Courts,  vol.  4,  p.  897.  As  to  transfer  from  district 
to  circuit  court  where  judge  is  interested  in  the  cause,  see  the  title  Courts, 
vol.  4,  p.  900.  As  to  who  may  hold  circuit  court,  see  the  title  Courts,  vol.  4, 
p.  901. 

I.   Definition. 

A  judge  is  a  public  officer,  who,  by  virtue  of  his  office,  is  clothed  with  ju- 
dicial authority.^ 

II.    Courts  Distinguished  from  Judges. 

The  words  "court"  and  "judges"  are  used  interchangably  in  the  federal 
statutes.2 

III.   Power  of  Congress. 

Imposition  of  Tax. — As  to  taxation  of  salary  of  federal  judges,  see  the 
title  Constitutional  Law,  vol.  4,  p.  281.  As  to  taxation  of  salary  of  state 
officers,  see  the  title  Constitutional  Law,  vol.  4,  p.  211. 

IV.   Power  of  Territorial   Legislature. 

The  territorial  legislature  cannot  prescribe  conditions  for  the  tenure  or  loss 
of  the  office  of  judge.  Such  legislation  on  their  part  would  be  a  millity. "  Im- 
peachment and  conviction  by  them  would  be  futile  as  to  removal.^ 

V.   Appointment  of  Judges. 

Appointment  by  President. — The  judges  of  the  supreme  court  of  a  ter- 
ritory are  appointed  by  the  president  under  the  act  of  congress.^ 

1.  Definition. — Todd  v.  United  States,  Yue  Ting  v.  United  States,  149  U.  S.  698, 
158   U.  S.  278,  284,  39   L.  Ed.  982.  728,  37  L.  Ed.  905. 

Recorder    of    a    city    not    a    judge. — Al-  The   use   of   the   words    "district  judge" 

though  the  recorder  of  the  city  of   Phila-  contained    in    a    territorial    act    does    not 

delphia   possesses   some   powers,  and   per-  mean    to    distinguish    between    the    judge 

forms  some  duties  of  a  judicial  nature,  he  and  the  court — there  being  but  one  judge 

is  not  a  judge  within  the  terms,  spirit  and  of    the    court,    the    words    are    seemingly 

meaning  of  the  8th  section  of  the  2nd  ar-  used     interchangeable     with     the     district 

tide     of     the     Pennsylvania     constitution.  court  and  to  mean  the  same  as  the  latter 

Commonwealth  v.   Dallas    (Pa.    Sup.    Ct.),  expression.    Guthrie  Nat.  Bank  v.  Guthrie, 

4  Dall.  229,  231,  1  L-  Ed.   812.  173  U.  S.  528,  535,  43  L.  Ed.  796.    See  the 

2.  Courts  distinguished  from  judges  in  title  COURTS,  vol.  4,  p.  886. 

federal      statutes. — The      words      "United  3.  Power  of  territorial  legislature. — Ter- 

States   judge,"    "judge"   and   "court,"    in    §  ritory  v.    Lockwood,   3   Wall.   236,   239,    18 

6  of  the  act  of  1892,  seems  to  refer  to  the  L.   Ed.  47. 

tribunal  authorized  to  deal  with  the  sub-  As    to   powers    of   territorial    legislature 

iect,    whether    composed    of    a    justice,    a  generally,   see   the   title    COURTS,  vol.  4, 

judge,  or  a  commissioner.    Chin  Bak  Kan  p.  1156. 

7\  United  States,  186  U.  S.  193,  200,  46  L.  4.     Appointment   by   president- — Benner 

Ed.   1121.  V.  Porter,  9  How.  235,  13  L.  Ed.  119;  Clin- 

The  designation  of  the  judge  in  general  ton  v.   Englebrecht,   13  Wall.  434,  447,  20 

terms,   as   "a   United   States   judge,"   is   an  L.    Ed.   659;    McAllister  v.   United   States, 

apt   and    sufficient   description    of   a   judge  141  U.  S.  174,  182,  35  L.  Ed.  693;  Territory 

of   a    court    of    the    United    States    and    is  ?-.    Lockwood,    3    Wall.    236,    239,     18     L. 

equivalent    to    or    synonymous    with     the  Ed.   47. 

■designation  in  other  statutes  of  the  judges  As    to    the    general    rules    applicable    to 

authorized   to   issue   writs    of   habeas   cor-  territorial   courts    and    the    efifect   of   their 

pus,  or  warrants  to  arrest  persons  accused  admission      as      states;      see      the      title 

of  crime.     Rev.  Stat.,  §§  752,  1014.    Fong  COURTS,   vol.   4,  pp.   1154,   1163. 
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VI.    Term  of  Office. 

The  judges,  both  of  the  supreme  and  inferior  courts,  shall  hold  their  Ciffice* 
during  good  behavior.^ 

VII.     Territorial  Jurisdiction. 

Under  Control  of  Congress. — There  is  no  constitutional  provision  re- 
stricting the  authority  of  a  district  judge  to  any  particular  territorial  limits. 
District  courts  are  solely  the  creation  of  statute,  and  the  place  in  which  the 
judge  thereof  may  exercise  jurisdiction  is  subject  absolutely  to  the  control  of 
congress.^ 

VIII.    Salary  of  Judges. 

A.  Right  to  Extra  Compensation  as  Part  of  Salary. — A  district  judge 
who  receives  extra  compensation  for  holding  court  outside  of  his  own  district 
cannot  claim  or  recover  it  as  a  part  of  his  official  salary,  under  the  retiring  act." 

B.  Salary  of  Suspended  Judge. — A  suspended  judge  cannot  claim  salary 
during  the  time  of  his  suspension,  but  the  salary  and  the  emoluments  of  the 
office  shall  belong  to  the  person  performing  in  his  stead  the  duties  of  the  office.^ 

IX.    Duties  of  Judges. 

A.  Duty  to  Instruct. — See  the  title  Instructions,  ante,  p.  26. 

B.  Selection  of  Jurors. — The  act  of  a  judge  in  selecting  jurors  is  a  min- 
isterial and  not  a  judicial  duty.^ 

C.  When  in  Discharge  of  Duty. — The  justices  of  supreme  court  of  the 
United  States  are  members  of  the  circuit  courts,  and  have  been  ever  since  the 
organization  of   the  government,   and   a  justice   while  traveling  to  these  courts 


5.  Term  of  office.— Art.  3,  §  1  Fed. 
Const.  Mcx^llister  v.  United  States,  141 
U.  S.  174,  181,  35  L.  Ed.  693;  American 
Ins.  Co.  V.  Canter,  1  Pet.  511,  545,  7  L. 
Ed.  243;  Benner  v.  Porter,  9  How.  235, 
243,  13  L.  Ed.  119.  See  territorial  judges 
in  McAllister  v.  United  States,  141  U.  S. 
174,    185,    35    L.    Ed.    693. 

6.  Territorial  jurisdiction. — McDowell 
V.  United  States,  159  U.  S.  596,  598,  40  L. 
Ed.  271.  See,  generally,  the  title  JURIS- 
£)ICTION. 

7.  Extra  compensation  no  part  of  of- 
ficial salary. — After  the  passage  of  the  re- 
tiring act,  Rev.  Stat.,  §  714,  the  judge  of 
the  eastern  district  of  New  York,  for  a 
number  of  years  held  each  year  six  terms 
of  the  district  court  of  Southern  New 
York  receiving  $300  per  term  of  $1,800  a 
year  extra  compensation  for  holding  such 
terms.  On  retiring  he  claimed  this  ex- 
tra compensation  a  part  of  his  salary 
which  was  payable  at  the  time  of  his 
resignation.  This  the  court  refused  to  al- 
low. Benedict  v.  United  States,  176  U. 
S.    3.j7.    359,    44    L-    Ed.    503. 

8.  Claiming  salary  during  suspension. 
— "The  statute  expressly  forbids  the  al- 
lowance of  this  claim;  for  it  provides  that 
the  officer  who  may  be  suspended,  in  vir- 
tue of  its  provisions,  shall  not,  during  the 
suspension,  receive  the  salary,  but  that 
the  salary  and  the  emoluments  of  the  of- 
fice shall  belong  to  the  person  performing 
in  his  stead  the  duties  of  the  office.  Judge 
McAllister  accepted  the  office  in  question, 
subject  to  the  provisions  of  §  1768,  be- 
cause, not  being  inconsistent  with,  it  was 


not  repealed  by,  the  Alaska  act;  and  as 
there  is  no  ground  for  holding  the  statute 
to  be  invalid,  and  as  his  office  was  not  of 
the  class  excepted  from  the  operation  of 
its  provisions,  there  is  no  foundation  for 
his  claim  to  the  salary."  McAllister  v. 
United  States,  141  U.  S.  174,  190,  35  L.  Ed. 
693. 

As  to  power  of  congress  to  tax  salaries 
of  federal  judges,  see  ante,  "Power  of 
Congress,"   I. 

9.  Selection  of  jurors  a  ministerial 
duty. — A.,  a  judge  of  a  county  court  in 
Virginia,  charged  by  the  law  of  that  state 
with  the  selection  of  jurors  to  serve  for 
the  year  1878  in  the  circuit  and  county 
courts  of  his  county,  was,  in  the  district 
court  of  the  United  States  for  the  western 
district  of  Virginia,  indicted  for  excluding 
and  failing  to  select  as  grand  jurors  and 
petit  jurors  certain  citizens  of  his  county, 
of  African  race  and  black  color,  who,  pos- 
sessing all  other  qualifications  prescribed 
by  law,  were  excluded  from  the  jury  lists 
made  out  by  him  as  such  officer,  on  ac- 
count of  their  race,  color,  and  previous 
condition  of  servitude,  and  for  no  other 
reason,  against  the  peace,  etc.,  of  the 
United  States,  and  against  the  form  of 
the  statute  in  such  case  made  and  pro- 
vided. It  was  held  that  the  act  of  A.  in 
selecting  jurors  was  ministerial,  not  ju- 
dicial, and,  although  he  dt.'rived  his  author- 
ity from  the  state,  he  was  bound,  in  the 
discharge  of  that  duty,  to  obey  the  federal 
constitution  and  the  laws  passed  in  pursu- 
ance thereof.  Ex  parte  Virginia,  100  U. 
S.  339,  25  L.  Ed.  676.    See  the  title  JURY. 
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is  as  much  in  discharge  of  a  duty,  imposed  by  law,  as  if  he  were  sitting  in  court 
trying  causes. ^*^ 

X.     Eligibility  and  Qualifications. 

A.  Qualifications. — See  the  title  Appeal  and  Error,  vol.  1,  p.  493. 

B.  Distinct  Commissions. — It  is  not  required  that  the  judges  of  the  su- 
preme court  should  have  distinct  commissions  as  judges  of  the  circuit  courts.^^ 

C.  Testing  Right  of  Judge. — A  proceeding  in  the  nature  of  a  quo  war- 
ranto, in  one  of  the  territories  of  the  United  States,  to  test  the  right  of  a  person 
to  exercise  the  functions  of  a  judge  of  a  supreme  court  of  the  territory,  must 
be  in  the  name  of  the  United  States,  and  not  in  the  name  of  the  territory.  If 
taken  in  the  name  of  the  territory,  the  error  may  be  taken  advantage  of  on  de- 
murrer, and  it  is  fatal.^^ 

XI.    Liabilities. 

A.  For  Judicial  Act — 1.  In  General. — "In  the  United  States,  judicial 
power  is  vested  exclusively  in  the  courts.  The  judges  administer  justice  therein 
for  the  people,  and  are  responsible  to  the  people  alone  for  the  manner  in  which 
they  perform  their  duties.  If  faithless,  if  corrupt,  if  dishonest,  if  partial,  if 
oppressive  or  arbitrary,  they  may  be  called  to  account  by  impeachment,  and 
removed  from  office.  In  some  states,  and  Massachusetts  is  one  of  them,  they 
may  be  removed  upon  the  address  of  both  houses  of  the  legislature.  But  re- 
sponsible they  are  not  to  private  parties  in  civil  actions  for  their  judicial  acts, 
however  injurious  may  be  those  acts,  and  however  much  they  may  deserve  con- 
demnation, unless,  perhaps,  where  the  acts  are  palpably  in  excess  of  the  juris- 
diction of  the  judges,  and  are  done  maliciously  or  corruptly. "^^ 

2.  Acts  in  Excess  oe  Jurisdiction — a.  In  General. — Air  judicial  officers  are 
exempt  from  liability,  in  a  civil  action,  for  their  judicial  acts,  done  within  their 
jurisdicton.i^ 

b.  Judges  of  Superior  or  General  Jurisdiction. — Judges  of  superior  or  general 
authority  are  exempt  from  such  liability  in  a  civil  action,  even  when  their  ju- 
dicial acts  are  in  excess  of  their  jurisdiction,  unless,  perhaps,  where  the  acts  in 
excess  of  their  jurisdiction  are  done  maliciously  or  corruptly. ^^ 

Reason   Therefor. — "This   exemption   from  civil  action   is   for  the   sake  of 

10.  When  in  discharge  of  duty. — In  re  court  of  general  jurisdiction,  for  remov- 
Neagle,  135  U.  S.  1,  55,  34  L.   Ed.  55.  ing,   whilst    holding   court,   an   attorney  at 

As  to  attendance   of  supreme  justice   at  law,    from    the    bar,    for    malpractice    and 

circuit  court,   see  the   title   COURTS,  vol.  misconduct   in    his   office,   the    court   being 

4,  p.  901.  empowered    by    statute    to    remove    attor- 

11.  Procuring  distinct  commissions. —  neys  "any  deceit,  malpractice,  or  other 
Stuart  V.  Laird,  1  Cranch  299,  2  L-  Ed.  115.  gross  misconduct;"   and  having  heard  the 

12.  Quo  warranto  to  test  right  of  judge.  attorney  removed,  in  explanation  of  his 
— Territory  v.  Lockwood,  3  Wall.  236,  18  conduct  in  the  transaction  which  was  the 
L.  Ed.  47.  subject    of    complaint.      And    such    action 

13.  Liabilities  for  judicial  act  in  general.  will  not  lie  against  the  judge,  even  if  the 
— Randall  v.  Brigham,  7  Wall.  523,  537,  19  court,  in  making  the  removal,  exceeds  its 
L.  Ed.  285;  Spalding  v.  Vilas,  161  U.  S.  jurisdiction,  unless,  perhans.  in  the  case 
483,  494,  40  L-  Ed.  780.  where  the  act  is  done  maliciously  or  cor- 

14.  Acts  in  excess  of  jurisdiction  gener-  ruptly.  Randall  v.  Brigham,  7  Wall.  523,  19 
ally.— Randall  v.  Brigham,  7  Wall.  523,  19  L.  Ed.  285,  cited  in  Spalding  v.  Vilas,  161 
L.  Ed.  285;  Spalding  v.  Vilas,  161  U.  S.  U.  S.  483,  493,  40  L-  Ed.  780;  Bradley  v. 
483,  498,  40  L-  Ed.  780;  Bradley  v.  Eisher,  Fisher,  13  Wall.  335,  350,  20  L.  Ed.  646. 
13  Wall.  335,  350,  20  L.  Ed.  646.  See  the  Universal  rule. — "The  principle  which 
title    JURISDICTION.  *  *  *  exempts  judges  of  courts  of  superior 

15.  Judges  of  superior  or  general  juris-  or  general  authority  from  liability  in  a 
diction. — Randall  v.  Brigham,  7  Wall.  523,  civil  action  for  acts  done  by  them  in  the 
19  L-  Ed.  285;  Spalding  v.  Vilas,  161  U.  S.  exercise  of  their  judicial  functions,  ob- 
483,  498,  40  L.  Ed.  780;  Bradley  v.  Eisher,  tains  in  all  countries  where  there  is  any 
13  Wall.  335,  350,  20  L-  Ed.  646.  well    ordered    system   of   jurisprudence.     It 

Removal  of  attorney. — An  action  for  has  been  the  settled  doctrine  of  the  Eng- 
damages  does  not  lie  against  a  judge  of  a       lish    courts    for    many    centuries    and    has 
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the  public,  and  not  merely  for  the  protection  of  the  judge.  And  it  has  been, 
maintained  by  a  uniform  course  of  decisions  in  England  for  centuries,  and  in 
this  country  ever  since  its  settlement."^*' 

B.  For  Libel  and  Slander. — "The  authorities,  are  clear,  uniform  and  con- 
clusive, that  no  action  of  libel  or  slander  lies,  against  judges,  for  words  written 
or  spoken  in  the  ordinary  course  of  any  proceeding  before  any  court  of  tribunal 
recognized  by  law."^''' 

C.  Malice  or  Corruption. — For  malice  or  corruption  in  their  action  of 
judges  while  exercismg  their  judicial  functions  within  the  general  scope  of 
their  jurisdiction,  the  judges  of  these  courts  can  only  be  reached  by  public  pros- 
ecution in  the  form  of  impeachment,  or  in  such  other  form  as  may  be  specially 
prescribed.  ^^ 

XII.     Disqualification  to  Act. 

A.  General  Rule. — Courts  cannot  too  carefully  guard  against  any  attempt 
of  an  interested  judge  to  force  himself  upon  litigating  parties,  and  should  scrup- 
ulously maintain  the  right  of  every  litigant  to  an  impartial  and  disinterested 
tribunal  for  the  determination  of  his  rights.^^ 

B.  Having  Acted  as  Counsel. — Where  the  ground  of  objection  is  that 
a  judge  had  been  prior  to  his  appointment  attorney  for  some  of  the  defendants 
on  matters  not  connected  with  the  present  case,  this  would  not  disqualify  him 
from  trying  the  cause.  In  such  a  state  of  facts,  the  judge  must  be  permitted 
to  decide  for  himself  whether  it  was  improper  for  him  to  sit  in  the  trial  of 
the  suit.2<^ 

C.  Record  Must  Establish. — The  record  must  establish  in  a  legitimate  way 
the  disqualification  of  a  judge  relied  upon. 21 

XIII.  De  Facto  Judges. 

A.  What  Constitutes. — Where  there  is  an  ofifice  to  be  filled  and  one  acting 
under  color  of  authority  fills  the  office  and  discharges  its  duties,  his  actions  are 
those  of  an  officer  de  facto. 22 


never  been  deni'>d  that  we  are  aware  of, 
in  the  courts  of  this  country."  Bradley  v. 
Fisher,  13  Wall.  335,  347,  20  L.  Ed.  646. 

16.  Reasons  for  exemptions. — Randall 
V   Brigham,  7  Wall.  523,  536,  19  L-  Ed.  285. 

17.  Liability  for  libel  or  slander. — 
Spalding  v.  Vilas,  161  U.  S.  483,  497,  40  L. 
Ed.  780.  See,  generally,  the  title  LIBEL 
AND   SLANDER. 

18.  Malice  or  corruption. — Bradley  v. 
Fisher,   13  Wall.  335,  354,  20  L.  Ed.  646. 

19.  General  rule. — McGuire  v.  Blount, 
199  U.  S.  142,  143,  50  L.  Ed.  125. 

20.  Counsel  prior  to  appointment. — Carr 
V.   Fife,   156  U.   S.   494,   498,   39   L.   Ed.    508. 

21.  Record  not  establishing  disqualifi- 
cation.—Where  an  unsworn-to  petition 
was  filed  challenging  the  right  of  a  pre- 
siding judge  to  hear  the  case,  and  praying 
that  he  "recuse"  himself,  upon  the  grounds 
that  the  wife  of  the  judge  had  acquired  on 
interest  in  the  property  which  was  the 
subject  matter  of  the  litigation,  and 
though  accompanied  by  a  statement  of  the 
desire  of  the  plaintiff  to  oflfer  testimony 
in  support  thereof,  the  names  of  witnesses 
were  not  furnished,  no  affidavits  filed,  and 
no  definite  statement  made  of  what  wit- 
nesses would  say  if  permitted  to  testify,  it 
was  held,  that  in  this  record  there  is  noth- 
ing establishing  or  offering  to  establish,  in 


any  legitimate  way,  the  disqualification' 
relied  upon  because  of  a  pecuniary  inter- 
est the  controversy,  resulting  from  his 
wife's  alleged  ownership  of  a  part  of  the 
land  in  question.  McGuire  v.  Blount,  199 
U.  S.  142,  143,  50  L.  Ed.  125. 

22.  McDowell  v.  United  States,  159  U. 
S.  596,  602,  40  L.  Ed.  271.  See  the  title 
DE  FACTO  OFFICERS,  vol.  5,  p.  284. 

Filling  vacancy  under  regular  appoint- 
ment.— One  of  the  circuit  judges  in  the 
fourth  circuit  designated  the  judge  of  the 
district  courts  of  North  Carolina  to  hold 
a  term  in  South  Carolina  because  of  a 
vacancy  in  that  court  and  his  power  to 
act  was  challenged  by  an  accused  on  his 
trial  and  before  sentence.  The  cause  was 
carried  to  the  court  of  appeals  for  that 
circuit,  which  certified  questions  to  the 
federal  supreme  court.  It  was  decided 
that  whether  existing  statutes  authorized 
the  designation  of  the  North  Carolina 
district  judge  to  act  as  district  judge  in 
South  Carolina  was  immaterial  since  he 
must  be  held  to  have  been  a  judge  de 
facto,  if  not  de  jure  and  his  actions  as 
such,  so  far  as  they  affected  other  persons, 
were  not  open  to  question.  McDowell  v. 
United  States,  159  U.  S.  596,  40  L.  Ed. 
271,  cited  in  Ex  parte  Ward,  173.  U.  S. 
452,    453,    456,    43    L.    Ed.    765. 
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B.  Validity  of  Acts. — The  acts  of  a  judge  de  facto  are  not  open  to  collateral 
attack. 23 

JUDGMENT  NOTES.— See  the  title  Judgments  and  Decrees. 


23.  McDowell  v.  United  States,  159  U. 
S.  596,  601,  40  L.  Ed.  271;  Ex  parte  Ward, 
173  U.  S.  452,  456,  43  L-  Ed.  765;  Ball  v. 
United  States,  140  U.  S.  118,  129,  35  L. 
Ed.  377;  Norton  v.  Shelby  County,  118  U. 
S.  425,  30  L.  Ed.  178;  Wright  v.  United 
States,   158   U.    S.   232,   239,   39    L.   Ed.   963. 

As  to  act  of  de  facto  officers  in  general 
not  being  open  to  collateral  attack,  see 
the  title  DE  FACTO  OFFICERS,  vol.  5, 
p.  285. 


Conviction  by  de  facto  judge.— Where  a 

court  has  jurisdiction  of  an  offense,  and  of 
the  accused,  and  the  proceedings  are 
otherwise  regular,  a  conviction  is  lawful 
although  the  judge  holding  the  court  may 
be  only  an  officer  de  facto.  Ex  parte 
Ward,  173  U.  S.  452,  454,  43  L.   Ed.  765. 

Law  in  Wisconsin. — As  to  validity  of 
acts  of  de  facto  judge  in  Wisconsin,  see 
the  title  DE  FACTO  OFFICERS,  vol.  5^ 
p.  283. 


JUDGIVIENTS  AND  DECREES. 

BY  S.   BLAIR   FISHER. 

I.   Definition,   Nature  and  General  Consideration,   553. 

A.  Definition,  Nature  and  Distinctions,  553. 

B.  Considered  as  Contracts,  553. 

C.  Operation  as  Conveyance  or  Transfer  of  Property,  554. 

D.  Conclusiveness  and  Operation  as  Merger  of   Original   Cause  of  Ac- 

tion, 555. 

E.  Construction  and   Interpretation,  555. 

F.  Judgments  ^vlay  Be  A'alid  in  Part  and  Bad  as  to  Residue,  556. 

II.   Classification  and  Kinds  of  Judgments  and  Decrees,   556. 

A.  Final  and  Interlocutory,  556. 

B.  In  Rem  and  in  Personam,  558. 

C.  Consent    Judgment   or    Decree,    559. 

D.  Judgment  by  Confession,  559. 

E.  Judgments  by  Default  and  Decrees  Pro  Confesso,   559. 

F.  Judgment  on  Ofifer,  559. 

G.  Judgment  of  Nonsuit,  559. 

H.  Judgment  of  Nolle  Prosequi,  559. 

I.  Judgment  of   Retraxit,  559. 

J.  Judgment  by  Non  Pros,  559. 
K.  Judgment  by  Nil   Dicit,   559. 
L.  Judgment  by  Non  Sum  Informatus,  559. 
M.  Judgment  Non  Obstante  Verdicto,  559. 
N.  Dormant  Judgments,  560. 

O.  Judgments  or  Decrees  on  Appeal  or  in  Error,   560. 
P.     Judgments  in  Criminal  Cases,  560. 

III.   Requisites  of  Valid  Judgment  or  Decree,  560. 

A.  Rendition  by  Legally  Constituted  Tribunal,  Proceeding  According  to 

Law,  560. 

B.  Jurisdiction,  560. 

C.  Parties,  562. 

1.  In  General,  562. 

2.  Judgments  or  Decrees  for  or  against  Persons  Not  Parties,  562, 

3.  Judgments  for  or  against  Parties  by  Representation,  563. 

4.  Judgments  or  Decrees  for  or  against  Deceased  Parties,  563. 

5.  Judgments  or  Decrees  against  Persons  Incompetent  or  under  Dis- 

ability, 563. 

6.  Decree  against  L^nknown  Heirs,  563. 

7.  Judgments  against  Persons  Jointly  or  Jointly  and   Severally  Lia- 

ble, 564. 
a.  Recovery  against  One  or  More  Defendants,  564. 
(1)   In  Actions  Ex   Contractu,   564. 

(a)  Common-Law  Rule  and   Exceptions  Thereto,   564. 
aa.  General  Rule,  564. 

bb.  Exceptions  to  Rule,  565. 

(b)  Under  Statute,  565. 

aa.  Joint  Debtor  Acts  Allowing  Procedure  against 
Those  Served  and  Judgment  against  All,  565. 

bb.  Statutes  Allowing  Judgment  for  or  against  One 
or  More  Parties,  566. 
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cc.  Act  of  Congress  x\llowing  Judgment  or  Decree 
without  Prejudice  to  Absent  Defendants,  567. 
(2)   In   Actions   Ex   Delicto,   568. 

b.  Judgments  as  an  Entirety,   568. 

c.  Conclusiveness,  568. 

8.  Decrees  between  Cocomplainants  or  Codefendants,  568. 

D.  Pleadings,  Issues  and  Proofs,  569. 

1.  Necessity  for  Pleadings  Raising  Material  Issue,  569. 

2.  Conformity  to  and  Limitation  by  Pleadings  and  Proofs,  569. 

E.  Verdict  and  Findings,  570. 

1.  Necessity,  570. 

2.  Conformity  to  Verdict.  570. 

a.  In  General,  570. 

b.  Judgment  Non  Obstante  Veredicto,  571. 

F.  Conformity  to  Referee's  Report,  571. 

IV.   Form  and  Sufficiency,  571. 

A.  Formal  Requisites,   571. 
P).  Certainty,  572. 

C.  Specification  of  Relief  Granted  and  ]\Iedium  of  Payment,  573. 

1.  Judgment  for  Money  or  Property  Sued  for,  573. 

2.  Medium  of  Payment,  573. 

3.  Planner  and  Sufficiency  of  Indicating  Money  Judgment,  574. 

D.  Recitals  as  to  Pleadings  and  Facts  on  \\'hich  Decree  Founded,  574. 

E.  Effect  of  Erroneous  Designation  of  Parties,  575. 

V.   Rendition,  Entry  or  Enrollment,  Signature  and  Docketing,  575. 

A.  Rendition,  575. 

1.  Definition  and  Distinction,  575. 

2.  Necessity,  575. 

3.  jMandamus  to  Compel  Rendition,  575. 

4.  Time  of  Rendition,  576. 

5.  Rights  of  Parties  at  Time  of  Rendition  to  Govern,  576. 

B.  Entry  or  Enrollment,  576. 

1.  Definition,   576. 

2.  Necessity  and  Purpose,  576. 

3.  By  Whom  Made,  576. 

4.  Time,  576. 

a.  Requirement  of  Entry  within  Certain  Time  after  Verdict.  576. 

b.  As  of  What  Term  Decree  Deemed  Recorded  and  Enrolled,  177. 

5.  Manner  and  Sufficiency,  577. 

a.  Where  Entered.  577. 

b.  Form  and  Sufficiency,  577. 

C.  Entry  Nunc  Pro  Tunc,  577. 

1.  In  General,  577. 

2.  When  Proper,  578. 

a.  Where  Delav  in  Rendition  Arises  from  Act  of  Court,  578. 

b.  In  Case  of  Death  of  Parties,  578. 

c.  To  Supply  Omissions  in  Record,  579. 

D.  Signature,  579. 

E.  Docketing,  579. 

VI.   Amending,  Correcting,  Modifying,   Opening  or  Vacating  Judgments 
and  Decrees,  580. 
A.  General  Rules  as  to  Control  of    Courts  over  Judgments  and  Decrees, 
580. 
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1.  During  Term,  580. 

2.  After  Term,  581. 

a.  General  Rule,  581. 

b.  Limitations  of  and  Exceptions  to  Rule,  583. 

(1)  Limitation  to  Final  Judgments  or  Decrees,   583. 

(2)  Exceptions  to  Rule,  583. 

c.  Modifications  of  Rule  by  Statute  and  Rules  of  Court,  583. 

B.  Amendment  or  Correction,  584. 

1.  Power  of  Court,  584. 

a.  In  General,  584. 

b.  Clerical  Errors  or  Omissions,  584. 

2.  Procedure  to  Obtain,  585. 

a.  Correction  on  Application  of  Parties  or  Court's  Own  Motion,. 

585. 

b.  Manner  of  Application,   586. 

c.  Basis  of  Amendment,  586. 

d.  Hearing  and  Determination,  586. 

3.  Amendment  by  Order  Nunc  Pro  Tunc,  586. 

C.  Opening,  Vacating,  or  Setting  Aside,  587. 

1.  Power  of  Courts,  587. 

a.  In  General,  587. 

b.  As  to  Particular  Classes  of  Judgments,  587. 

2.  When  Proper,  587. 

a.  Rules  Applicable  to  Judgments  or  Decrees  Generally,  587. 

(1)  Fraud  or  Collusion,  587. 

(2)  Invalidity  of  Judgment  or  Decree,  588. 

(3)  Want  of  or  Defective  Service  of  Process,  588. 

(4)  Unauthorized  Appearance  by  Attorney,  588. 

(5)  Errors  of  Law,  588. 

(6)  Defenses  Available  in  Original  Action,  588. 

b.  Statutory  Grounds  for  Relief,   589. 

(1)   As  to  Particular  Classes  of  Judgments  or  Decrees,  589. 
/  (2)   Judgments  Obtained  in  Violation  of  Statute,  589. 

'  3.  Right  to  Relief  as  Affected  by  Conduct  of  Parties  or  Rights  of 

Third  Persons,  589. 
'  4.  Jurisdiction,  590. 

a.  General  Rule,  590. 

b.  Jurisdiction  of  Federal  Courts,  590. 

5.  At  Whose  Instance  Granted,  590. 

6.  Application  for  Relief,   591. 

a.  Manner,  591. 

(1)  Audita  Querela,  591. 

(2)  Writ  of  Error  Coram  Vobis,  591. 

(3)  Motion  or  Petition,  592. 

(4)  Petition   for  Rehearing,  592. 

(5)  Bill  of  Review,  592. 

(6)  Original  Bill  in  Equity,  592. 

(a)  To   Relieve   against  Judgments  at  Law,   592. 

(b)  To  Set  Aside  Decrees,   592. 
aa.  In  General,  592. 

bb.  Essential  Allegations  of  Bill,  593. 

b.  Imposition  of  Terms  as  Conditions  of  Granting  Application, 

593. 

c.  Review  of  Decision  on  Application,  593. 

VIL   Arrest  of  Judgment,  593. 
A.  When  Proper,  593. 
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1.  General  Rules,  593. 

a.  Necessity  That  Defect  Be  Apparent  of  Record,  593. 

b.  Defects  Must  Be  in  Matter  of  Substance,  593. 

c.  Matters  Available  on  Writ  of  Error  as  Ground   for   Arrest, 

593. 

2.  Application  of  Rules  to  Particular  Grounds,  594. 

a.  Matter  Pleadable  in  Abatement,  594. 

b.  Defect  of  Jurisdiction,  594. 

c.  Mistake  in  Nature  of  Action,  594. 

d.  Defects  as  to  Parties,  594. 

e.  Defects  in  Pleadings,  595. 

f.  Objections  to  Jury,  595. 

g.  Objections  Relating  to  Evidence,  596. 
h.  Defects  in  Verdict,  596. 

B.  Procedure,  597. 

1.  Manner,   597. 

2.  Computation  of  Time  within  Which  Motion  to  Be  Made,  597, 

3.  Scope  of  Inquiry,  597. 

C.  Effect,  598. 

D.  Review  of  Decision  on  Motion,  598. 

VIII.   Revival  of  Judgments,  598. 

•     A.  Necessity,  598. 

1.  As  Essential  to  Issuance  of  Execution  or  Preservation  of  Lien,  598. 

2.  Action  on  Dormant  Judgment  without  Revival,  598. 

B.  Procedure  to  Revive,  598. 

C.  Effect  of  Revival,  598. 

IX.   Assignment  of  Judgments,  598. 

A.  Assignability,  598. 

B.  Manner  and    Sufficiency  of   Assignment,    599. 

1.  No  Particular  Form  Essential,  599. 

2.  Necessity  for  Written  Evidence  of  Transfer,  599. 

3.  Assignment  of  Debt  as  Carrying  Assignment  of  Judgment,  599. 

4.  Validity  of  Executory  Agreements  to  Assign,  599. 

C.  Good  Faith  as  Essential  to  Validity  of  Assignments,  600. 

1.  In  General,  600. 

2.  Amount  of  Consideration  as  Bearing  upon  Question  of  Good  Faith 

and  Determining  Extent  of  Recovery,  600. 

D.  Effect,  601. 

1.  As  Divesting  Assignor  of  All  Rights  in  Judgment,  601. 

2.  Rights  and  Liabilities  of  Assignee,  601. 

a.  Nature  of  Title  Acquired  by  Assignment,  601. 

b.  Assignee  Takes   Subject  to   Defenses  Existing  against  Judg- 

ment in  Hands  of  Assignor,  601. 

c.  Enforcement  of  Judgment,  601. 

d.  Duty  of  Assignee  as  to  Collection  of  Judgment  Taken  as  Col- 

lateral Security,  602. 

E.  Rescission  of  Contract  of  Assignment,  602. 

F.  Restitution  by  Assignee  on  Reversal,  602. 

G.  Admissibility  of  Parol  Evidence  as  to  Nature  of  Assignment,  602. 

X.    Satisfaction,  Release  and  Discharge  of  Judgments,  602. 

A.  Satisfaction  as  Essential  to  Operation  of  Judgment  as  Res  Adjudicata, 
602. 
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B.  What  Constitutes,  603. 

1.  Payment,  603. 

a.  In  General,  603. 

b.  Medium  of  Payment,  603. 

c.  Presumption  as  to  Payment  Arising  from  Lapse  of  Time,  603. 

2.  Tender,  603. 

3.  Set-Off,  603. 

4.  Alerger,  603. 

5.  Execution  against  Property  or  Person  of  Debtor,  604. 

a.  Execution  or  Attachment  against  Property,  604. 

(1)  General  Rule  as  to  Effect  of  Issuar>ce  and  Levy  of  Ex- 

ecution or  Attachment,  604. 

(2)  Purchase  of  Property  by  Judgment  Creditor  at  Judicial 

Sale   as   Satisfaction,   604. 

(3)  Effect  of  Partial  Satisfaction  of  Execution,  604. 

b.  Execution  against  Person  of  Debtor,  604. 

(1)  Execution  of  Ca.  Sa.  as  Satisfaction  of  Judgment,  604. 

(2)  Effect  of  Release  from  Custody,  605. 

(a)  Voluntary  Release  or  Discharge  by  Creditor,  605. 

(b)  Release  under  Insolvent  Laws,  605. 

6.  Release  or  Discharge  of  Judgment,  606. 

a.  On  Acceptance  of  Less  than  Amount  of  Judgment,  606. 

b.  Release  of  Portion  of  Judgment  under  Statute,  606. 

c.  Release  of  Grantees  as  Affecting  Liability  of  Grantor,  607. 

d.  Manner  and  Sufficiency  of  Acknowledging  Payment  and  Re- 

leasing Judgment,  607. 

C.  Entry  of  Satisfaction,  607. 

1.  Who  May  Enter  or  Acknowledge  Satisfaction,  607. 

2.  Compelling  Entry  of  Satisfaction  or  Credits,  608. 

D.  Equitable  Relief  against  Collection  of  Satisfied  Judgment,  608. 

E.  Restitution  upon  Reversal  of  Judgment,  608. 

XI.   Enforcement  of  Judgments  and  Decrees,  608. 

A.  Inherent  Power  of  Courts  to  Enforce,  608. 

B.  By  What  Laws  Governed,  608. 

C.  Jurisdiction,  609. 

D.  Parties,  609. 

E.  Proceedings  to  Enforce,  609. 

L  Auxiliary  Proceedings,  609. 

2.  Enforcement  by  Action  at  Law,  610. 

a.  Right  to  Sue  on  Judgments  or  Decrees,  610. 

(1)  In  General,  610. 

(2)  Revival  of  Dormant  Judgment  Not  Essential  to  Right 

of  Action  Thereon,  610. 

(3)  Actions  on  Foreign  Judgments,  61 L 

b.  Form  of  Action,  6\\. 

c.  Limitation  of  Actions,  611. 

d.  Pleading,  Issues  and  Variance,  611. 

(1)  Declaration,  Petition  or  Complaint,  611. 

(2)  Pleadings  by  Way  of  Defense,  612. 

(a)  Proper   Matters  of   Defense,   612. 

(b)  Form,   Requisites   and    Sufficiency,  612. 

(3)  Variance,  613. 

e.  Direction  of  Verdict  for  Plaintiff,  613. 
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f.  Effect  of  Judgment  on  Lien  of  First  Judgment,  613. 
3.  Enforcement  of  Decree  by  Bill  in  Equity,  613. 

a.  Power  of  Court  to  Entertain  Bill,  613. 

b.  When  Proper,  613. 

c.  Parties,  613. 

d.  Hearing  and  Determination,  614. 

XII.  Collateral  Attack  on  Judgments  or  Decrees,  614. 

A.  General  Rule  as  to  Collateral  Attack,  614. 

B.  Rule  Construed  and  Applied,  615. 

1.  What  Constitutes  a  Direct  Attack  within  the  Rule,  615. 

2.  To  What  Decisions  Applicable,  615. 

a.  Application  Irrespective  of  Nature  of  Decision,  615. 

b.  Application    to    Decisions    of    All    Tribunals    Acting    within 

Sphere  of  Jurisdiction,  618. 

3.  To  What  Persons  Applicable,  621. 

4.  Consideration    of   Particular    Matters  as  Grounds    for    Collateral 

Attack,  621. 

a.  Invalidity  of  Judgment  or  Decree,  621. 

(1)  General   Rule  as   to  Judgments  or  Decrees  Invalid   for 

Want  of  Jurisdiction,  621. 

(2)  Rule  Construed,  622. 

■  (a)   Necessity    for   Existence   of    Strictly   Jurisdictional 

Facts,  622. 
(b)   Effect  of  Findings  of  Court  as  to  Quasi  Jurisdic- 
tional  Facts,  623. 

b.  Errors  and  Irregularities,  624. 

(1)  General  Rule,  624. 

(2)  Qualification  of  Rule,  626. 

c.  Fraud  or  Collusion,  627. 

(1)  As  Ground   for  Impeachment  by  Parties,  627. 

(2)  As   Ground    for   Impeachment  by  Third    Persons,   628. 

d.  Death   or  Disability  of  Parties,  628. 

e.  Existence  of  Defense  to  Suit,  628. 

f.  Multifariousness,  628. 

XIII.  Equitable  Relief  against  Judgments,  628. 

A.  Power  of  Courts  of  Equity  to  Grant  Relief,  628. 

B.  When  Proper,  629. 

1.  General   Principles  Determining  Right  to  Relief,  629. 

2.  Application  of   Principles   to   Particular  Facts  and  Circumstances, 

630. 

a.  Defenses  Not  Available  at  Law,  630. 

(1)  In  General,  630. 

(2)  Newly-Discovered   Evidence,   631? 

b.  Fraud,  Accident,   Mistake  or   Surprise,  631. 

c.  Judgment  Based  on   Illegal  Cause  of  Action,  633. 

d.  Errors  or   Irregularities  in   Judgment,  633. 

3.  Right  to  Relief  as  Affected  by  Negligence  or  Fault  of  Applicant, 

633. 

C.  Procedure  to  Obtain  Relief,  634. 

1.  In  General,  634. 

2.  Jurisdiction,  635. 

a.  Where   Judgment   against   Which   Relief    Sought    Was    Ren- 

dered in   Federal  Court,  635. 

b.  Jurisdiction  of   Federal  Courts  to  Relieve  against  Judgments 

of  State  Courts,  636. 
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3.  Parties,  637. 

a.  In  General,  637. 

b.  United   States   as   Party  Defendant,  637. 

4.  xA.llegations  of  Bill,  637.  : 

5.  Hearing  and  Determination,  638. 

XIV.   Judgment  Liens,  638. 

A.  Definition,  Nature  and  Efifect,  638. 

1.  Definition,  638. 

2.  Nature  and  Efifect,  638. 

B.  Origin  and  iNIanner  of  Creation,  639. 

1.  Origin  of  Lien,  639. 

2.  How  Created,  639. 

a.  Creation   and  Regulation   by   Statute,  639. 

b.  Creation  by  Issue  and  Levy  of  Execution,  639. 

C.  What  Judgments  and  Decrees  Operate  as  a  Lien,  640. 

L  In  General,  640. 

2.  Judgments  and   Decrees  of  Federal   Courts,  64L 

D.  To  What  Property  Lien  Attaches,  642. 

1.  Nature  of  Property  Subject  to  Lien,  642. 

a.  Realty  and   Interests  Therein,  642. 

(1)  In  General,  642. 

(2)  Interests  in  Realty,  642. 

(a)  In   General,  642. 

(b)  Equitable    Interests,   642. 

(c)  Estates  for  Life  or  for  Years,  643. 

(d)  Reversionary  Interests,  643. 

b.  Personalty,  643. 

2.  Limited  to  Actual  Interest  of  the  Judgment  Debtor,  644. 

3.  Lien  as  Dependent  on  Location  of  Property,  645. 

a.  General  Rules,  645. 

(1)  Coextensive    with     Jurisdiction    of    Court     Rendering 

Judgment,  645. 

(2)  How  Extended  to  Lands  in  Other  Counties,  645. 

b.  Application  of  Rule  to  Judgments  of  Federal  Courts,  646. 

E.  Recording  and    Indexing  as  Essential  to    Operation  of    Judgment    as 

Lien,  646. 

F.  Inception,  Duration  and  Termination  of  Lien,  647. 

1.  When  Lien  Attaches,  647. 

a.  General  Rules,  647. 

b.  Relation  Back  to  First  Day  of  Term,  647. 

2.  Duration  of  Lien,  647. 

a.  In  General,  647. 

b.  Liens  of  Federal  Judgments.  648. 

3.  Termination  of  Lien,  648. 

a.  Expiration  of  Statutory  Period  or  Failure  to  Issue  Execution 

within   Proper  Time,  648. 

(1)  In  General,  648. 

(2)  Suspension  of  Lien  bv  Injunction  or  Order  of  Court, 

649. 

b.  Satisfaction  of  Judgment,  649. 

c.  Judicial  Sale,  649. 

d.  Foreclosure  of  Prior  Mortgage.  649. 

e.  Release  of  Personalty  upon  Forthcoming  Bond,  649. 

f.  Arrest  of  Debtor  on  Ca.  Sa.,  649. 

g.  Efifect  of  ludgment  in  Action  of  Debt  on  Previous  Judgment, 

649. 
h.  Discharge   in    Bankruptcy,   650. 
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G.  Priorities,  650. 

1.  In  General,  650. 

2.  Between  Judgment  Liens,  650. 

3.  Between  Judgment   Liens  and  Other   Liens,   etc.,  65 L 

a.  Subsequent   Adverse  Interests   and  Encumbrances,   651. 

b.  Previous   Interests  or  Liens,  651. 

(1)  In  General,  651. 

(2)  Prior  Unrecorded  Deeds,  etc.,  652. 

(3)  Statutory    Provision     Giving     Priority     to    Judgments 

against  Corporations  for  Torts,  652. 

c.  Priority   as    Dependent   upon    Doctrine   of    Relation    Back   of 

Judgments,   652. 

4.  Declaration    That    Decedent's    Estate    Is    Insolvent    as    Affecting 

Lien  of  Judgment  against  Administrator,  653. 
H.  Subjection   of   Property   Alienated  to   Satisfaction  of  Lien — Doctrine 
of  Marshaling  Applied,  653. 

XV.  Confession  of  Judgment,  653. 

A.  Who  May  Confess,  653. 

B.  For  What  Judgment  May  Be  Confessed,  654.    . 

C.  Construction  of  Warrant  of  Attorney,  654. 

D.  Entry  of  Judgment,  654.  ,'" 

E.  Docketing,  655.  i 

F.  Operation  and  Effect,  655. 

G.  Issuance  of  Execution  on  Judgment,  656. 
H.  Relief  against  Judgment,  656. 

XVI.  Judgments  by  Default,   and  Decrees  Pro  Confesso,  656. 

A.  Judgments  by  Default,  656. 

1.  Parties,  656. 

2.  Grounds,  657. 

a.  Want  of  Appearance,  657. 

b.  W'ant  of  or  Defective  Plea,  657. 

3.  Prerequisites  to  Rendition,  658. 

a.  Jurisdiction,   658. 

b.  Sufficient  Pleadings  to  Sustain,  659.  ' 

4.  Form  and  Effect,  659. 

a.  Final  or  Interlocutory,  659. 

b.  Operation  and  Effect,  660. 

(1)  As  an  Admission,  660. 

(2)  Conclusiveness   as   Res  Adjudicata,  660. 

5.  Assessment  or  Inquiry  of  Damages,  660. 

6.  Relief  against  Judgments  by   Default,  660. 

a.  Opening   and    Setting  Aside.   660. 

b.  Right   to   Rehearing   Where   Judgment   Rendered    on    Service 

by  Publication,  661. 

c.  Equitable    Relief,   661. 

7.  Review,   661. 

B.  Decrees  Pro  Confesso,  661. 

1.  Definition  and  Nature,  661. 

2.  Against  Whom  Proper,  662. 

a.  One  of   Several   Joint   Defendants,  662. 

b.  Persons  under   Disability,   662. 

3.  Grounds,  662. 

a.  Want  of  Appearance,   662. 

b.  Failure  to  Plead,  Demur  or  Answer  within  Prescribed  Time, 

663. 
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4.  Necessity  for  Due  Service  of  Process,  663. 

5.  Order  Pro  Confesso,  664. 

a.  Right  of  Plaintiff  to  Enter  Such  Order,  664. 

b.  Nature  and  Effect  of  Order,  664. 

(1)  Nature  of  Order,  664. 

(2)  Effect  of  Order,  664. 

aa.  As   Waiving   Objections   to    Bill,   664. 
bb.  Effect  as   Admission,   664. 

cc.  Effect     upon     Proceedings     against     Code f end- 
ants,  664. 

c.  Necessity   for  Service  of  Copy  of  Order  on  Defendant,  664.. 

6.  Plearing  and  Determination,  664. 

a.  Time  and  Manner  of  Proceeding  after  Entry  of  Order,  664. 

b.  Procedure  on  Hearing,  665. 

(1)  General   Principles   Controlling    Rendition    of    Decrees 

Pro  Confesso,  665. 

(2)  Proof   of   Allegations   as    Prerequisite   to    Rendition   of 

Decree,    665. 

(3)  Reference  to  Master  to  Take  Accounts  or  Assess  Un- 

liquidated Damages,  666. 

7.  Conclusiveness  of  Decree,  666. 

a.  In  General,  666. 

b.  Operation  as  Res  Ad  judicata,  666. 

8.  Opening  and   Setting  Aside  Decree,   666. 

a.  Power  of  Court,  666. 

b.  Grounds,  667. 

c.  Manner  of  Application   for  Relief,  667. 

d.  Granting    or    Refusing    of    Appjication    Discretionary    with 

Court,  667. 

XVII.    Consent  Judgments  and  Decrees,  667. 

A.  Validity  and  Effect,  667. 

B.  Who  May  Consent,  667. 

C.  Presumption  as  to  Parties'  Knowledge  of  Facts,  669. 

D.  Enforcement,  670. 

E.  Review,  670. 

XVIII.   Interest  on  Judgments,  670. 

CROSS    REFERENCES. 

See  the  titles  Admiralty,  vol.  1,  p.  178;  Agreed  Case,  vol.  1,  p.  204;  Appeai,. 
AND  Error,  vol.  1,  p.  ZZZ;  Assistance,  Writ  of,  vol.  2,  p.  632;  Audita 
Querela,  vol.  2,  p.  749;  Bill  of  Review,  vol.  3,  p.  244;  Certiorari,  vol.  3. 
p.  651;  Chambers  and  Vacation,  vol.  3,  p.  666;  Constitutional  Law,  vol. 
4,  p.  1;  Costs,  vol.  4,  p.  802;  Courts,  vol.  4,  p.  861;  Dismissal,  Discontin- 
uance and  Nonsuit,  vol.  5,  p.  356;  Equity,  vol.  5,  p.  803;  Executions,  vol. 
6,  p.  84;  Executors  and  Administrators,  vol.  6,  p.  119;  Foreign  Judgments, 
Records  and  Judicial  Proceedings,  vol.  6,  p.  335 ;  Injunctions,  vol.  6,  p. 
1022;  Interest,  ante,  p.  217;  Judges,  ante,  p.  538;  Jurisdiction;  Justice  of 
THE  Peace;  Limitation  of  Actions  and  Adverse  Possession;  Motions; 
Orders  of  Court  ;  Parties  ;  Pleading  ;  Removal  of  Causes  ;  Res  Adjudicata  ; 
Rules  of  Court;  Sentence  and  Punishment;  Stare  Decisis;  Summary 
Proceedings;  Summons  and  Process;  Supersedeas  and  Stay  of  Proceed- 
ings; Verdict;  Writ  of  Right. 

As  to  judgments  or  decrees  in  particular  proceedings,  see  the  appropriate 
titles. 
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I.    Definition,    Nature    and   General   Consideration. 

A.  Definition,  Nature  and  Distinctions. — Definition. — A  judgment  or 
decree  has  been  defined  as  an  act  or  conclusion  of  the  mind,  founded  upon  a 
view  of  all  the  facts  and  circumstances  surrounding  the  subject  as  to  which 
that  conclusion  is  formed. ^  It  is  the  result  of  the  court's  exercise  of  its  juris- 
diction, or  right  to  hear   and  determine. - 

Decrees  of  Equal  Dignity  with  Judgments  under  Modern  Practice. — 
Although,  as  is  well  known,  decrees  in  chancery  were  once  regarded  as  not 
being  matters  of  record,  yet  with  respect  to  their  character  and  effect  under 
modern  practice,  they  rank  in  dignity  upon  an  equality  with  judgments  at  law.^ 

Obiter  Dictum  and  Judgment  Distinguished. — Whenever  a  question  fairly 
arises  in  the  course  of  a  trial,  and  there  is  a  distinct  decision  of  that  question, 
the  ruling  of  the  court  in  respect  thereto  can,  in  no  just  sense,  be  called  mere 
dictum.'* 

Findings  of  Court.— As  to  the  nature,  form  and  sufficiency  of  findings  of 
court,  see  the  title  Appeal  and  Error,  vol.  1,  pp.  1031,  1032. 

Orders. — A  mere  summary  order,  direction  or  decision,  on  a  rule  or  motion, 
is  not  in  law  a  judgment,  though  it  may  be  expressed  in  the  words  appropriate 
to   a   judgment.'' 

B.  Considered  as  Contracts. — While  it  is  undoubtedly  true  that  in  some 
sense,  and  for  some  purposes,  judgments  have  been  treated  and  considered  as 
contracts,^  yet  it  is  well  established  by  numerous  decisions  that  they  are  not 
contracts  within  the  meaning  of  the  constitutional  prohibition  against  the  im- 
pairment of  obligation  of  contracts."  A  judgment  for  damages,  estimated  in 
money,   is  sometimes   called  by   text-writers   a  specialty  or  contract  of  record,^ 


1.  Definition    of   judgment   or   decree. — 

See  dissenting  opinion  of  Daniel,  J.,  in 
Steamer  Oregon  v.  Rocca,  18  How.  570, 
15   L.   Ed.   515. 

2.  Result  of  court's  exercise  of  jurisdic- 
tion.— Daniels  v.  Tearney,  102  U.  S.  415, 
26  L.  Ed.  187.  See  the  title  JURISDIC- 
TION. 

3.  Decrees  of  equal  dignity  with  judg- 
ments.— Shields  v.  Thomas,  18  How.  253, 
15   L.    Ed.   36S. 

4.  Dictum  and  judgment  distinguished. 
— Union  Pac.  R.  Co.  v.  Alason  City,  etc.,  R. 
Co.,  199  U.  S.  160,  50  L.  Ed.  134;  Railroad 
Companies  v.  Schutte,  103  U.  S.  118,  26  L. 
Ed.  327.   See  the  title  STARE  DECISIS. 

5.  Orders,  directions  or  decisions  on 
rule  or  motion  not  judgments. — Holmes  v. 
Jennison,   14   Pet.   540,   10   L.   Ed.   579. 

The  refusal  to  quash  an  execution  is 
not,  in  the  sense  of  the  common  law,  a 
judgment;  much  less  a  final  judgment;  it 
is  a  mere  interlocutory  order.  Holmes  v. 
Jennison,   14  Pet.   540,  10  L.   Ed.   579. 

For  a  full  treatment  of  orders  on  rule 
or  motion,  etc.,  see  the  titles  MOTIONS; 
ORDERS;  ORDERS  OF  COURT; 
SUMMARY  PROCEEDINGS.  And  see, 
also,  the  appropriate  titles  or  orders  in 
particular  proceedings.  As  to  punishment 
for  contempt  in  disobedience  to  orders  of 
court,  see  the  title  CONTEMPT,  vol.  4, 
p.    534,   et   seq. 

6.  Considered  as  contracts  in  some 
sense  and  for  some  purposes. — Blount  v. 
Windley,  95   U.   S.   173,  24   L.  Ed.  424. 

_  "There  is  some  conflict  in  the  authori- 
ties as  to  whether  a  judgment  eo  nomine 


is  a  contract.  In  1  Story  on  Contracts, 
§  2,  they  are  divided  into  three  classes, 
in  the  first  of  which  judgments  are  men- 
tioned with  recognizances,  statutes  sta- 
ple, etc.  It  is,  however,  permissible  in  all 
cases,  where  justice  requires  it,  to  inquire 
into  the  nature  of  the  demand  on  which 
the  judgment  was  rendered.  If  rondered 
on  a  contract,  the  judgment  is  a  contract,, 
the  nature  and  extent  of  the  liability  hav- 
ing been  thereby  judicially  ascertained."" 
Walker  v.  Powers,  104  U.  S.  245,  248,  26 
L.   Ed.   729. 

Confession  of  judgment  as  contract. — 
See  post,  "Confession   of  Judgment,"  XV. 

7.  Not  contracts  within  constitutional 
prohibition  against  impairment  of  obliga- 
tion.—Chase  V.  Curtis,  113  U.  S.  452,  28 
L.  Ed.  1038;  Louisiana  v.  New  Orleans, 
109  U.  S.  285,  27  L.  Ed.  936;  Freeland  v. 
Williams,  131  U.  S.  405,  33  L.  Ed.  193; 
Morley  v.  Lake  Shore,  etc.,  R.  Co.,  146 
U.  S.  162,  36  L.  Ed.  925;  Blount  v.  Wind- 
ley,  95  U.  S.  173,  24  L.  Ed.  424;  Garrison 
V.  New  York  City,  21  Wall.  196,  22  L. 
Ed.  612.  See  the  title  IMPAIRMENT 
OF  OBLIGATION  OF  CONTRACTS, 
vol.   6,   p.    758. 

8.  Judgment  for  damages  estimated  in 
money  considered  as  specialty  or  contract 
of  record. — Louisiana  v.  New  Orleans,  109 
U.  S.  285,  27  L.  Ed.  936;  Garrison  v.  New 
York  City,  21  Wall.  196,  22  L.  Ed.  612. 

"What  is  a  judgment,  but  a  security  of 
record  showing  a  debt  due  from  one  per- 
son to  another?  It  is  as  much  a  mere  se- 
curity as  a  treasury  note,  or  a  bond  of  the 
United     States."       Providence     Sav.,     etc., 
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because  it  establishes  a  legal  obligation  to  pay  the  amount  recovered;  and,  by 
a  fiction  of  law,  the  promise  to  pay  is  implied  where  such  legal  obligation  ex- 
ists.^ It  is  upon  this  principle  that  an  action  in  form  ex  contractu  will  lie  on 
a  judgment  of  a  court  of  record. ^^  But  this  fiction  cannot  convert  a  trans- 
action wanting  the  assent  of  parties  into  one  which  necessarily  implies  it.^^ 

C.  Operation  as  Conveyance  or  Transfer  of  Property. — As  to  the 
power  of  courts  of  chancery,  acting  in  personam  to  decree  the  con- 
veyance of  land  in  another  jurisdiction,  see  the  title  Equity,  vol.  5,  p.  838. 

Statutory  Provisions  in  Aid  of  Equity  Powers. — In  some  of  the  states 
•of  the  Union,  where  the  equity  powers  of  the  courts  have  been  aided  by  stat- 
utes to  overcome  the  difficulty  of  compelling  parties  in  person  to  execute  con- 
veyances, the  court  is  authorized  to  appoint  a  commissioner  to  execute  the 
conveyance  in  the  names  of  the  parties.^^  jn  other  cases  the  statute  declares 
that  such  a  decree  itself  shall  operate  as  a  conveyance  of  the  title. ^^ 

Operation  of  Judgment  or  Decree  in  Rem  as  Passing  Title. — A  con- 
demnation in  a  proceeding  in  rem  does  not  necessarily  exclude  all  claim  to 
other  interests  than  those  which  were  seized. ^^  In  admiralty  cases  and  in 
revenue  cases  a  condemnation  and  sale  generally  pass  the  entire  title  to  the 
property  condemned  and  sold.  This  is  because  the  thing  condemned  is  con- 
sidered as  the  offender  or  the  debtor,  and  is  seized  in  entirety.  ^^  But  such  is 
not  the  case  in  many  proceedings  which  are  in  rem.  Decrees  of  courts  of  pro- 
T:ate  or  orphans'  courts  directing  sales  for  the  payment  of  a  decedent's  debt  or 
for  distribution  are  proceedings  in  rem.  So  are  sales  under  attachments  or 
proceedings  to  foreclose  a  mortgage,  quasi  proceedings  in  rem,  at  least.  But 
in  none  of  these  cases  is  anything  more  sold  than  the  estate  of  the  decedent, 
or  of  the  debtor  or  of  the  mortgagor  in  the  thing  sold.  The  interests  of  others 
are  not  cut  off  or  affected. ^"^ 


Society  v.   Ford,   114  U.   S.   635,  29  L.  Ed. 
261. 

9.  Reason  for  terming  such  judgments 
contract  of  record. — Louisiana  v.  New  Or- 
leans, 109  U.  S.  285,  27  L.  Ed.  936;  Garri- 
son V.  'New  York  City,  21  Wall.  196,  22 
L.   Ed.  612. 

10.  Judgment  of  courts  of  record  as 
basis  for  action  ex  contractu. — Chitty  on 
Contracts  87.  Garrison  v.  New  York 
City,  21  Wall.  196,  22  L.  Ed.  612;  Louis- 
iana V.  New  Orleans,  109  U.  S.  285,  27  L. 
Ed.    936. 

For  a  full  treatment  of  the  enforcement 
of  judgments  by  action  thereon,  see  post, 
"Enforcement  by  Action  at  Law,"  XL 
E,    2. 

11.  Fiction  of  law  implying  promise  to 
pay  inapplicable  to  judgments  for  tort. — 
Louisiana  v.  New  Orleans,  109  U.  S.  285, 
27   L.   Ed.  936. 

12.  Statutes  authorizing  conveyance  by 
commissioner  appointed  by  court. — Gay  v. 
Parpart,  106  U.  S.  679,  27  L.  Ed.  256; 
Langdon  v.  Sherwood,  124  U.  S.  74,  31  L. 
Ed.    344. 

13.  Statutes  making  decree  operate  as 
conveyance  ipso  facto. — Gay  v.  Parpart, 
106  U.  S.  679,  27  L.  Ed.  256;  Miller  v. 
Sherry,  2  Wall.  237,  17  L.  Ed.  827.  And 
see  Secombe  v.  Steele,  20  How.  94,  15  L. 
Ed.    833. 

Under  such  a  statute,  it  has  been  held 
that  the  decree  gives  a  legal  title  as  am- 
ple as  a  deed.  Steele  v.  Spencer,  1  Pet. 
552,    7    L.    Ed.    259. 


"The  validity  of  these  statutes  has  never 
been  questioned,  so  far  as  we  know, 
though  long  in  existence  in  nearly  all  the 
states  of  the  Union.  There  can  be  no 
doubt  of  their  efficacy  in  transferring  the 
title,  in  the  courts  of  the  states  which 
have  enacted  them,  nor  do  we  see  any 
reason  why  the  courts  of  the  United 
States  may  not  use  this  mode  of  effect- 
ing that  which  is  clearly  within  their 
power."  Langdon  v.  Sherwood,  124  U.  S. 
74,  31  L.   Ed.  344. 

14.  Effect  of  judgment  in  rem  as  ex- 
cluding claim  to  other  interests  than  those 
seized.— Day  v.  Micou,  18  Wall.  156,  21 
L.  Ed.  860. 

15.  Rule  in  admiralty  and  revenue 
cases. — Day  v.  Micou,  18  Wall.  156,  21  L. 
Ed.  860;  The  Fortitude,  7  Cranch  423, 
424,  3   L.  Ed.  393. 

"It  appears  to  be  settled  in  this  country 
that  the  sentence  by  a  competent  court, 
proceeding  in  rem,  is  conclusive  with  re- 
spect to  the  thing  itself,  and  operates  as 
an  absolute  change  of  the  property.  By 
such  sentence,  the  right  of  the  former 
owner  is  lost,  and  a  complete  title  given 
to  the  person  who  claims  under  the  de- 
cree." The  Fortitude,  7  Cranch  423,  424, 
3  L.  Ed.  393.  Se»,  generally,  the  titles 
PRIZE;  REVENUE  LAWS. 

16.  Decree  in  rem  held  not  to  exclude 
claim  to  other  interests. — Daj^  v.  Micou, 
18  Wall.  156,  21  L.  Ed.  860.  See  the  ti- 
tles ATTACHMENT  AND  GARNISH- 
MENT, vol.  2,  p.   660;   DESCENT  AND 
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D.  Conclusiveness  and  Operation  as  Merger  of  Original  Cause  of 
Action. — General  Rule  as  to  Conclusiveness. — Final  judgments  and  de- 
crees, rendered  by  courts  of  competent  jurisdiction,  bind  the  person  and  things 
before  such  courts  conckisively,  unless  set  aside  or  revised  on  error  or  appeal. ^^ 

Rights  Vested  by  Judgment  Not  to  Be  Impaired  by  Legislative  Acts. 
— See  the  title  Constitutional  Law,  vol.  4,  p.  440. 

Operation  as  Merging  Original  Cause  of  Action.— It  is  a  well-settled 
principle  of  law  that  whenever  a  cause  of  action,  in  the  language  of  the  law, 
transit  in  rem  judicatam,  and  the  judgment  thereupon  remains  in  full  force 
and  unreversed,  the  original  cause  of  action  is  merged  and  gone  forever.^^  A 
full  treatment  of  the  effect  of  judgments  or  decrees  as  merging  the  original 
cause  of  action  and  barring  another  suit  thereon,  will  be  found  under  the  title 
Re:s  Adjudicata.  As  to  the  right  to  sue  on  the  judgment  or  decree  or  to  en- 
force the  same  by  bill  in  equity,  see  post,  "Enforcement  of  Judgments  and 
Decrees,"  XL 

Conclusiveness  as  Affected  by  Fraud  or  Collusion  in  Obtaining. See 

post,  "Amending,  Correcting,  Modifying,  Opening  or  Vacating  Judgments  or 
Decrees,"  VI;  "Collateral  Attack  on  Judgments  or  Decrees,"  XII.  And  see 
the  title  Rgs  Adjudicata. 

E:  Construction  and  Interpretation. — General  Rule  as  to  Interpre- 
tation.— It  may  be  stated  as  a  general  rule  that  the  judgment  of  a  court  or 
commission  is  to  be  interpreted  by  its  own  language  and  the  pleadings  or  pro- 
ceedings upon  which  it  is  founded. i''  So,  also,  the  language  of  a  decree  in 
chancery  must  be  construed  in  reference  to  the  issue  which  is  put  forward  by 
the  prayer  for  relief  and  other  pleadings,  and  which  these  show  it  was  meant 
to  decide. 2*^ 


DISTRIBUTION,  vol.  5,  p.  335;  EXEC- 
UTORS AND  ADMINISTRATORS,  vol. 
6,  p.  119;  MORTGAGES  AND  DEEDS 
OF  TRUST. 

17.  Conclusive  as  to  persons  and  things 
before  the  court. — Grignon  v.  Astor,  2 
How.  319,   11   L.   Ed.  283. 

"A  judgment  in  its  nature  concludes 
the  subject  on  which  it  is  rendered,  and 
pronounces  the  law  of  the  case."  Per 
Marshall,  C.  J.,  in  Ex  parte  Watkins,  3 
Pet.   193,   7   L.   Ed.  650. 

Conclusiveness  as  dependent  on  nature 
of  court's  jurisdiction. — As  to  what  are 
courts  of  general  jurisdiction,  and  what 
are  courts  of  limited  and  inferior  jurisdic- 
tion, see  the  title  COURTS,  vol.  4,  p. 
■885,    et    seq. 

As  to  presumptions  as  to  jurisdiction  in 
■cases  of  these  different  classes  of  courts, 
■see  the  title  JURISDICTION. 

Generally  as  to  collateral  attack  on 
judgments  or  decrees,  see  post,  "Collateral 
Attack  on  Judgments  or  Decrees,"  XII. 

18.  Judgment  as  merger  of  original 
cause  of  action. — United  States  v.  Leffler, 
11  Pet.  86,  100,  9  L.  Ed.  642;  Bank  v. 
Guttschlick,  14  Pet.  19,  10  L.  Ed.  335; 
Biddle  v.  Watkins,  1  Pet.  686,  7  L.  Ed. 
315;  Eldred  v.  Bank,  17  Wall.  545,  21  L. 
Ed.  685;  United  States  v.  Price,  9  How. 
83,  13  L.  Ed.  56;  Ober  v.  Gallagher,  93 
U.  S.  199,  23  L.  Ed.  829;  United  States  v. 
Ames,  99    U.   S.   35,   25   L.    Ed.   295. 

Where  one  sues  for  money  and  recovers 
a  judgment,  the  demand  is  merged  into 
the  judgment.  Gaines  v.  Miller,  111  U.  S. 
395,  399,  28  L.  Ed.  46G. 


Merges  evidence  of  debt,  whether  parol 

or  written.— "Neither  court  would  be 
bound  to  take  notice  of  the  judgment  in 
the  other  court  judicially,  but  when  the 
matter  is  pleaded  in  due  time  and  it  is 
made  to  appear  that  a  judgment  on  the 
same  cause  of  action  has  been  recovered 
and  is  in  full  force  and  effect,  that  judg- 
ment must  be  held  to  merge  the  evidence 
of  the  debt,  whether  that  evidence  be 
parol  or  written,  in  the  judgment  first  re- 
covered." Schuler  v.  Israel,  120  U.  S 
506,   30    L.    Ed.   707. 

A  judgment  on  a  note  or  contract 
merges  the  note  or  contract,  and  no  other 
suit  can  be  maintained  on  the  same  in- 
strument. Such  a  judgment,  when  bind- 
ing personally,  can  be  introduced  in  evi- 
dence and  relied  on  as  a  bar  to  a  second 
suit  on  the  note.  Eldred  v.  Bank,  17  Wall 
545,    21    L.    Ed.    685. 

19.  Interpretation  by  language  of  judg- 
ment and  pleadings  or  proceedings  on 
which  founded.— Burthe  v.  Denis,  133  U 
S.  514,  33  E.  Ed.  768;  Board  of  Liquidation 
V.  Louisiana,  179  U.  S.  622,  45  L.  Ed.  347; 
Hornbuckle  v.  Stafford,  111  U.  S.  389,  28 
L.    Ed.    468. 

20.  Decree  construed  in  reference  to 
issue  presented  by  prayer  for  relief  and 
other  pleadings. — Minnesota  Co.  v.  Cham- 
berlain, 3  Wall.  704,  18  L.  Ed.  247:  Vicks- 
burg  V.  Vicksburg  Waterworks  Co.,  206 
U.  S.  496,  51  L.  Ed.  1155;  Barnes  v.  Chi- 
cago, etc.,  Railway,  122  U.  S.  1,  30  L.  Ed. 
1128. 

"Every  decree  in  a  suit  in  equitv  must 
be     considered     in     connection     with     the 
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Admissibility  of  Extrinsic  Evidence. — Extrinsic  evidence  to  aid  in  the 
interpretation  of  a  judgment  or  decree  is  inadmissible,  unless,  after  reference 
to  the  pleadings  and  proceedings,  there  remains  some  ambiguity  or  uncertainty 
in  it. 21  In  such  cases  resort  may  be  had  to  other  evidence,  as  where,  from 
the  generality  of  the  language  in  the  pleadings  or  proceedings  as  well  as  in  the 
decision,  it  becomes  necessary  to  ascertain  and  limit  the  extent  of  the  judg- 
ment intended. 22  Thus,  where  a  former  judgment  is  pleaded  in  bar  of  a  second 
action  upon  the  same  demand,  it  is  competent  to  show  by  extrinsic  evidence  the 
identity  of  the  demands  in  the  two  cases,  if  this  does  not  appear  on  the  face 
of  the  pleadings. 23 

F.  Judgments  May  Be  Valid  in  Part  and  Bad  as  to  Residue. — It  is  set- 
tled law  that  a  judgment  may  be  good  in  part,  and  bad  in  part — good  to  the 
extent  it  is  authorized  by  law  and  bad  for  the  residue. 2-* 

II.   Classification  and  Kinds  of  Judgments  and  Decrees. 

A.  Final  and  Interlocutory. — In  General. — A  judgment,  decree  or  sen- 
tence may  be  interlocutory  or  final,  in   the  court  which  pronounced  it. 2-5 

Terms  Defined  and  Applied. — It  may  be  stated  as  a  general  rule  that  no 
judgment  is  final  which  does  not  terminate  the  litigation  between  the  parties 
to  the  suit. 26  If  anything  substantial  remains  to  be  done  to  this  end,  the  judg- 
ment is  not  final. 2^     In  chancery,  a  decree  is  interlocutory  whenever  an  inquiry 


pleadings,  and,  if  its  language  is  broader 
than  is  required,  it  will  be  limited  by  con- 
struction so  that  its  effect  shall  be  such, 
and  such  only,  as  is  needed  for  the  pur- 
poses of  the  case  that  has  been  made  and 
the  issues  that  have  been  decided.  Min- 
nesota Co.  V.  Chamberlain,  3  Wall.  704, 
18  L.  Ed.  247."  Barnes  v.  Chicago,  etc., 
Railway,   122   U.   S.   1,  30   L.   Ed.   1128. 

21.  Extrinsic  evidence  inadmissible  in 
absence  of  ambiguity,  etc. — Burthe  v. 
Denis,    133    U.   S.    514,   33    L.   Ed.   7G8. 

In  interpreting  the  efifect  and  extent  of 
a  judgment,  letters  of  counsel  and  the 
letter  of  one  of  the  commissioners  can 
hardly  be  considered  as  competent  evi- 
dence. Their  declarations,  if  receivable  at 
all,  could  only  be  so  in  the  form  of  tes- 
timony given  by  them  as  witnesses  in  the 
case  and  not  in  any  ex  parte  written  com- 
munication. But,  though  received  as  evi- 
dence they  could  not  have  had  any  effect 
upon  the  decision  as  to  the  claim  of  the 
plaintiffs  in  error,  where  their  claim 
rested  on  a  treaty  which  authorized  no 
award  in  favor  of  any  other  parties  be- 
fore the  commission,  it  is  immaterial  that 
such  evidence  was  received.  Burthe  v. 
Denis,  133  U.  S.  514,  523.  33  L.  Ed.  768. 
See  the  title  TXTERPRETATION  AND 
CONSTRUCTION,  ante,  p.  257. 

22.  Extrinsic  evidence  admissible  to 
ascertain  and  limit  extent  intended. — ■ 
Burthe  z^.  Denis,  133  U.  S.  514,  33  L.  Ed. 
768. 

"In  order  to  give  due  force  and  effect 
to  a  judicial  proceeding,  it  is  often  nec- 
essary to  show  by  evidence,  outside  of  the 
record,  the  predicament  of  the  property 
on  which  it  operated."  Green  v.  Van 
Buskirk,   7   Wall.    139,    19    L.   Ed.    109. 

23.  Application  of  rule  where  judgment 
pleaded  in  bar  of  second  action. — Burthe 
V.   Denis,   133   U.   S.   514,  33   L.   Ed.   768. 


For  a  full  treatment  of  the  necessity, 
manner  and  sufficiency,  of  pleading  a  for- 
mer judgment  or  decree  in  bar  of  a  sub- 
sequent action,  see  the  title  RES  ADJU- 
DICATA. 

24.  Judgments  valid  in  part,  etc. — 
Semms  v.  United  States,  91  U.  S.  21,  23 
L.  Ed.  193,  citing  Bigelow  v.  Forrest,  9 
Wall.  339,  19  L.  Ed.  696;  Day  v.  Micou, 
18  Wall.  156,  21  L.  Ed.  860;  Ex  parte 
Lange,    18    \yall.    163,   21    L.    Ed.    872. 

25.  Classification  of  judgments  or  de- 
crees as  interlocutory  or  final. — United 
States  v.  The  Schooner  Peggy,  1  Cranch 
103,  2  L.  Ed.  49;  Holmes  v.  Jennison,  14 
Pet.  540,  10  L.  Ed.  579;  Beebe  v.  Rus- 
sell, 19  How.  283,  15  L.  Ed.  668;  Clements 
V.   Berry,   11   How.   398,    13   L.   Ed.   745. 

"A  decree  or  sentence  may  be  inter- 
locutory or  final,  in  the  court  which  pro- 
nounced it,  and  receives  its  appellation 
from  its  determining  the  power  of  that 
particular  court  over  the  subject  to  which 
it  applies,  or  being  only  an  intermediate 
order,  subject  to  the  future  control  of  the 
same  court.  The  last  decree  of  an  in- 
ferior court  is  final,  in  relation  to  the 
power  of  that  court,  but  not  in  relation 
to  the  property  itself,  unless  it  be  acqui- 
esced under."  United  States  v.  The 
Schooner  Peggy,  1  Cranch  103,  2  L. 
Ed.   49. 

26.  No  judgment  final  which  does  not 
terminate  litigation. — Clark  v.  Kansas 
City,  172  U.  S.  334,  43  L.  Ed.  467;  St. 
Clair  County  v.  Lovingston,  18  Wall.  628, 
21    L.    Ed.    813. 

27.  Clark  v.  Kansas  City,  172  U.  S.  334, 
43    L.    Ed.    467. 

No  judgment  is  final  which  does  not 
terminate  the  litigation  between  the  par- 
ties. A  judgment  reversing  the  judg- 
ment of  an  inferior  court,  and  remanding 
the  cause  for  such  other  and  further  pro- 
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as  to  matter  of  law  or  fact  is  directed,  preparatory  to  the  final  decision.^s  But 
when  a  decree  finally  decides  and  disposes  of  the  whole  merits  of  the  cause,  and 
reserves  no  further  questions  or  directions  for  the  future  judgment  of  the 
•court,  so  that  it  will  not  be  necessary  to  bring  the  cause  again  before  the  court 
for  its  final  decision,  it  is  a  final  decree. ^^  A  decree  is  not  the  less  final  in  its 
nature  because  some  future  orders  of  the  court  may  possibly  become  necessary 
to  carry  such  final  decree  into  effect.^o  It  is  not  unusual  in  courts  of  equity 
to  enter  decrees  determining  the  rights  of  parties  and  the  extent  of  the  lia- 
bility of  one  party  to  the  other,  giving  at  the  same  time  a  right  to  apply  to 
the  court  for  modifications  and  directions.  It  has  never  been  doubted  that  such 
decrees  are  final.  They  are  all  that  is  necessary  to  give  to  the  successful  party 
the    full   benefit   of   the   judgment.^^ 


ceedings  as  to  law  and  justice  shall  ap- 
pertain, does  not  do  this.  A  writ  of  er- 
ror to  such  a  judgment  dismissed,  on  the 
authority  of  Moore  v.  Robbins,  18  Wall. 
588,  21  L.  Ed.  758.  St.  Clair  County  v. 
Lovingston,  18  Wall.  628,  21  L.  Ed.  813. 
As  to  finality  of  default  judgments,  see 
post,    "Final    or    Interlocutory,"    XVI,    A, 

4,  a. 

28.  When  decree  interlocutory. — Beebe 
^.   Russell,  19  How.  283,  15   L.   Ed.   668. 

And  see  Rubber  Co.  v.  Goodyear,  6 
Wall.  153,  18  L.  Ed.  762,  in  which  the 
first  of  two  entries  was  held  to  have  been 
intended  as  an  order  settling  the  terms  of 
the  decree  to  be  entered  thereafter. 

"The  settled  rule  is  that  if  a  superior 
court  makes  a  decree  fixing  the  liability 
and  rights  of  the  parties,  and  refers  the 
case  to  a  master  or  subordinate  court  for 
a  judicial  purpose,  such,  for  instance,  as 
a  statement  of  account  upon  which  a  fur- 
ther decree  is  to  be  entered,  the  decree 
is  not  final.  Craighead  v.  Wilson,  18  How. 
199,  15  L.  Ed.  332;  Beebe  v.  Russell,  19 
How.  283,  15  L.  Ed.  668;  Keystone,  etc., 
Iron  Co.  V.  Martin,  132  U.  S.  91,  33  L. 
Ed.  275;  Lodge  v.  Twell,  135  U.  S.  232, 
34  L.  Ed.  153;  McGourkey  v.  Toledo,  etc., 
R.  Co.,  146  U.  S.  536,  36  L.  Ed.  1079;  Un- 
ion Mut.  Life   Ins.  Co.  v.  Kirchoff,  160  U. 

5.  374,  40  L.  Ed.  461;  Hollander  v.  Fech- 
heimer,  162  U.  S.  326,  40  L.  Ed.  985." 
California  Nat.  Bank  v.  Stateler,  171  U.  S. 
447,   43   L.   Ed.   233. 

Where  a  case  was  referred  to  a  master, 
to  take  an  account  of  rents  and  profits, 
etc.,  upon  evidence,  and  upon  an  exami- 
nation of  the  parties,  and  to  make  or  not 
to  make  allowances  affecting  the  rights  of 
the  parties,  and  report  his  results  to  the 
court,  this  was  not  a  final  decree.  Beebe 
V.   Russell,  19  How.  283,  15  L.   Ed.   668. 

Where  a  decree  directs  the  surrender 
of  rolling  stock,  but  does  not  purport  to 
pass  title,  and  refers  the  case  to  a  mas- 
ter, in  accordance  with  the  prayer  of  the 
bill,  to  take  an  account  not  only  of  the 
rents  and  profits  and  of  damage  to  the 
rolling  stock,  but  of  "all  questions  and 
matters  of  difference"  between  the  re- 
ceiver and  the  petitioner  "growing  out 
of  the  use  and  restoration  of  same,"  is 
not  final.  McGourkey  v.  Toledo,  etc.,  R. 
Co.,  146  U.  S.  536,  550,  36  L.  Ed.   1079. 


29.  When  decree  final. — Beebe  v.  Rus- 
sell, 19  How.  283,  15  L.  Ed.  668;  St. 
Louis,  etc.,  R.  Co.  v.  Southern  Express 
Co.,  108  U.  S.  24,  27  L.  Ed.  638. 

As  to  what  constitutes  a  final  decree  in 
admiralty,  see  the  title  ADMIRALTY, 
vol.   1,  p.   178. 

30.  Finality  not  affected  by  necessity 
for  orders  of  court  to  carry  decree  into 
effect. — Stovall  v.  Banks,  10  Wall.  583,  19 
L.   Ed.    1036. 

"A  decree  is  final,  though  the.  case  be 
referred  to  a  master  to  execute  the  de- 
cree by  a  sale  of  property  or  otherwise, 
as  in  the  case  of  the  foreclosure  of  a  mort- 
gage. *  *  *  jf^  however,  the  decree  of  a 
foreclosure  and  sale  leaves  the  amoimt 
due  upon  the  debt  to  be  determined  and 
the  property  to  be  sold,  ascertained 
and  defined,  it  is  not  final  *  *  *  A  like 
result  follows  if  it  merely  determines  the 
validity  of  the  mortgage,  and,  without  or- 
dering a  sale,  directs  the  case  to  stand 
continued  for  further  decree  upon  the 
coming  in  of  the  master's  report."  Mc- 
Gourkey V.  Toledo,  etc.,  R.  Co.,  146  U.  S. 
536,  545,  36  L.  Ed.  1079.  See  the  title 
MORTGAGES  AND  DEEDS  OF 
TRUST. 

Where  the  entire  subject  matter  of  a 
suit  is  disposed  of  by  a  decree,  the  mere 
fact  that  accounts  remain  to  be  adjusted 
and  the  bill  is  retained  for  that  purpose, 
does  not  deprive  the  adjudication  of  its 
character  as  a  final  and  appealable  decree. 
Lewisburg  Bank  v.  Sheffey,  140  U.  S.  445, 
452,  35    L.    Ed.   493. 

31.  Finality  of  decree  allowing  applica- 
tion to  court  for  modifications,  etc. — Sto- 
vall V.  Banks,  10  Wall.  583,  19  L.  Ed.  1036. 

"In  Daniel's  Chancery  Practice  (vol.  2, 
pp.  641,  642),  the  effect  of  allowing  the 
privilege  of  making  such  applications  to 
the  chancellor  is  stated  to  be  no  altera- 
tion of  the  final  nature  of  the  decree. 
Says  the  author,  'a  decree  with  such  a 
liberty  reserved  is  still  a  final  decree,  and. 
when  signed  and  enrolled,  may  be  pleaded 
in  bar  to  another  suit  for  the  same  mat- 
ter.'" Stovall  V.  Banks,  10  Wall.  583,  19 
L.    Ed.    1036. 

A  decree  which  adjudges  a  certain  sum 
of  money  to  be  due  from  an  administra- 
tor to  each  of  the  distributees  of  his  in- 
testate's  estate,   and  awards   execution   to 
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Decree  Nisi. — The  term  decree  nisi  is  applied  to  a  decree  entered  provi- 
sionally, to  become  final  at  a  time  therein  named,  unless  cause  be  shown  to  the 
contrary. 3 2  Such  a  decree  is  preliminary  in  its  nature,  and  requires  a  further 
order  to  complete  it.^^ 

For  a  full  treatment  of  the  finality  of  judgments  and  decrees  as  gov- 
erning the  right  of  review,  see  the  title  Appeal  and  Error,  vol.  1,  p.  929. 

As  to  the  finality  of  judgments  or  decrees  as  essential  to  their  opera- 
tion as  res  adjudicata,  see  the  title  Res  Adjudicata. 

B.  In  Rem  and  in  Personam. — Definition. — A  judgment  in  rem  is  an  ad- 
judication pronounced  upon  the  status  of  some  particular  subject  matter  by  a 
tribunal  having  competent  authority  for  that  purpose,^-*  and  in  an  action  in  rem.^S' 
A  judgment  in  personam  is  a  judgment  against  a  particular  person,  as  distin- 
guished from  a  judgment  against  a  thing  or  a  right  or  status.^*^  A  judgment  in 
rem  binds  only  the  property  within  the  control  of  the  court  which  rendered  it;^'^ 


collect  it,  is  a  final  decree.  An  added  di- 
rection that  the  defendant  to  be  allowed, 
as  payment  to  each  of  the  distributees, 
the  amount  of  any  note  held  by  him 
against  him,  and  also  that  the  several 
shares  of  the  parties  to  whom  the  estate 
is  awarded,  shall  be  subject  to  ratable 
deduction  for  fees  yet  unpaid  for  the 
collection  of  notes  belonging  to  the  ad- 
ministrator, does  not  make  the  decree  less 
final;  especially  when  it  does  not  appear 
that  the  administrator  held  any  notes 
against  any  of  the  distributees,  or  that 
there  were  any  unpaid  fees.  Stovall  v. 
Banks,  10  Wall.  583,  19  L.  Ed.  1036. 

32.  Decree  nisi  defined. — 1  Bouv.  Law 
Diet.  tit.  Decree.  Chicago,  etc.,  R.  Co. 
V.  Fosdick,  106  U.  S-  47,  27  L.  Ed.  47. 
For  instances  of  such  decrees  see  the  ap- 
propriate titles,  as,  for  instance,  IN- 
FANTS vol.  6,  p.  1012;  MORTGAGES 
AND  DEEDS  OF  TRUST,  etc. 

33.  Preliminary  in  its  nature  and  re- 
quiring further  order. — Chicago,  etc.,  R. 
Co.  V.   Fosdick,  106  U.  S.  47,  27  L.  Ed.  47. 

34.  Judgment  in  rem  defined. — 2  Bouv. 
L.  Diet.  tit.  Judgment  in  Rem. 

35.  Nature  of  actions  in  rem. — "Actions 
in  rem,  strictly  considered,  are  proceed- 
ings against  property  alone,  treated  as 
responsible  for  the  claims  asserted  by  the 
libelants  or  plaintiffs.  The  property  it- 
self is  in  such  actions  the  defendant,  and, 
except  in  cases  arising  during  war  for 
its  hostile  character,  its  forfeiture  or  sale 
is  sought  for  the  wrong,  in  the  commis- 
sion of  which  it  has  been  the  instrument, 
or  for  debts  or  obligations  for  which  by 
operation  of  law  it  is  liable.  The  court 
acquires  jurisdiction  over  the  property  in 
such  cases  by  its  seizure,  and  of  the  sub- 
sequent proceedings  by  public  citation  to 
the  world,  of  which  the  owner  is  at  lib- 
erty to  avail  himself  by  appearing  as  a 
claimant  in  the  case."  Freeman  v.  Al- 
derson,   119   U.    S.    185,   30   L.    Ed.   372. 

Actions  quasi  in  rem. — "There  is,  how- 
ever, a  large  class  of  cases  which  are  not 
strictly  actions  in  rem,  but  are  frequently 
spoken  of  as  actions  quasi  in  rem,  be- 
cause, though  brought  against  persons, 
they    only    seek    to    subject    certain    prop- 


erty of  those  persons  to  the  discharge  of 
the  claims  ascertained.  Such  are  actions 
in  which  property  of  nonresidents  is  at- 
tached and  held  for  the  discharge  of  debts 
due  by  them  to  citizens  of  the  state,  and 
actions  for  the  enforcement  of  mortgages 
and  other  liens.  Indeed,  all  proceedings 
having  for  their  sole  object  the  sale  or 
other  disposition  of  the  property  of  the 
defendant  to  satisfy  the  demands  of  the 
plaintiff,  are  in  a  general  way  thus  des- 
ignated. But  they  dififer,  among  other 
things,  from  actions  which  are  strictly  in 
rem,  in  that  the  interest  of  the  defendant 
is  alone  sought  to  be  afifected,  that  cita- 
tion to  him  is  required,  and  that  judg- 
ment therein  is  only  conclusive  between 
the  parties."  Freeman  v.  Alderson,  119  U. 
S.    185,  30  L.   Ed.  372. 

As  to  judgments  or  decrees  in  particu- 
lar proceedings  in  rem,  or  quasi  in  rem, 
see  the  appropriate  titles,  as  for  instance, 
ADMIRALTY,  vol.  1,  p.  119;  ATTACH- 
MENT AND  GARNISHMENT,  vol.  2, 
p.  660;  COLLISION,  vol.  1,  p.  870;  DI- 
VORCE AND  ALIMONY,  vol.  5,  p.  412;. 
INSANITY,  vol.  6,  p.  1072;  MECHAN- 
ICS' LIENS;  PRIZE;  TAXATION;  etc. 
As  to  acquisition  of  jurisdiction  in  pro- 
ceedings in  rem,  see  the  titles  JURISDIC- 
TION; SUMMONS  AND  PROCESS. 
And  see  the  appropriate  titles  relating  to 
such   proceedings. 

36.  Judgment  in  personam  defined. — 
Black's  Law  Diet.  tit.  Judgment  in  Per- 
sonam. 

37.  Conclusiveness  of  judgment  in  rem. 
— Thornmann  v.  Frame,  176  U.  S.  350,  44 
L.  Ed.  500;  Johnson  v.  Powers,  139  U.  S. 
156,    159,    35    L.    Ed.    112. 

"Proceedings  of  this  character  are  al- 
lowed to  conclude  the  rights  of  the  ab- 
sent party,  only  as  it  respects  property, 
whether  real  or  personal,  involved  in  the 
suit,  the  property  of  the  party  proceeded 
against.  They  act  upon  the  thing  and 
bind  the  party  in  respect  to  it."  McCall 
V.   Carpenter,  18   How.  297,   15   L.   Ed.   389. 

As  to  effect  of  decree  in  rem  as  chang- 
ing title  to  property,  see  ante,  "Operation 
as  Conveyance  or  Transfer  of  Property," 
I,  C. 
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and  a  judgment  in  personam  binds  only  the  parties  to  that  judgment  and  those 
in  privity  with  them.^^ 

C.  Consent  Judgment  or  Decree. — See  post,  "Consent  Judgments  and 
Decrees,"  XVII. 

D.  Judgment   by  Confession. — See  post,  "Confession  of  Judgment,"  XV. 

E.  Judgments  by  Default  and  Decrees  Pro  Confesso. — See  post,  "Judg- 
ments by  Default  and  Decrees  Pro  Confesso,"  XVI. 

F.  Judgment  on  Offer. — While  a  defendant  may  olTer  on  the  trial  to  con- 
sent to  a  judgment  or  decree  for  a  part  of  the  claim  sued  on,  he  cannot,  by  such 
offer,  prevent  the  plaintiff  from  subsequently  obtaining  the  judgment  or  decree 
demanded  by  the  facts  of  the  case,  although  it  be  that  which  had  been  offered 
and  also  declined.^^ 

G.  Judgment  of  Nonsuit. — See  the  title  Dismissal,  Discontinuance:  and 
Nonsuit,  vol.  5,  p.  356.     And  see  the  title  Res  Adjudicata. 

H.  Judgment  of  Nolle  Prosequi. — See  the  titles  Dismissal,  Discontin- 
uance AND  Nonsuit,  vol.  5.  p.  358;    Res  Adjudicata. 

I.  Judgment  of  Retraxit. — See  the  titles  Dismissal,  Discontinuance 
and  Nonsuit,  vol.  5,  p.  358;   Res  Adjudicata. 

J.  Judgment  by  Non  Pros. — A  judgment  of  non  pros,  (non  prosequitur) 
is  one  given  against  the  plaintiff  for  a  neglect  to  take  any  of  the  steps  which  it 
is  incumbent  on  him  to  take  in  due  timc^^ 

K.  Judgment  by  Nil  Dicit. — If  a  plea  profess  in  the  commencement  to 
answer  only  part  of  the  declaration  or  count,  and  is  in  truth  and  substance  a 
response  to  such  part  alone,  the  plaintiff  should  not  demur,  because  the  residue 
of  the  count  or  declaration  is  unanswered  but  should  take  judgment  for  that 
residue  by  nil  dicit,'* ^  as  by  demurring  he  would  operate  a  discontinuance  of  the 
entire  cause.'*- 

L.  Judgment  by  Non  Sum  Informatus. — When  issue  has  been  joined  in 
a  case  and  the  jury  is  at  bar  ready  to  be  qualified  for  trying  it,  a  motion  by  the 
attorney  for  the  defendant  for  leave  to  retract  his  plea  and  enter  judgment  of 
non  sum  informatus  should  not  be  granted  where  in  fact  there  was  no  dispute, 
and  the  inconvenience  and  delay  is  palpable.'*^ 

M.  Judgment  Non  Obstante  Veredicto, — See  post,  "Judgment  Non  Ob- 
stante Veredicto,"  III,  E,  2,  b. 

38.  Conclusiveness  of  judgment  in  per-  non  pros,  was  entered  by  consent,  at  a 
sonam. — Thornmann  v.  Frame,  176  U.  S.  term  of  the  Pennsylvania  supreme  court, 
350,  44  L.  Ed.  500;  Johnson  v.  Powers,  on  a  presumption,  that,  at  the  preceding 
139   U.   S.   156,   159,   35   L.   Ed.    112.  term,   a   rule   to   try   or   on   non   pros,    had 

In  a  suit  to  quiet  title  to  land  if  all  the  been  obtained.  On  examining  the  record  it 
parties  interested  in  the  land  are  brought  -vvas  found  that  no  such  rule  was  entered, 
before  the  court  personally,  even  though  Counsel  for  defendant  objected  to  take  off 
in  another  state,  a  decree  by  that  court  the  non  pros,  notwithstanding  the  mis- 
would  be  conclusive.  But  since  such  a  take,  unless  the  plaintiff  was  put  on  the 
suit  is  purely  in  personam,  a  decree  binds  same  footing  as  if  the  mistake  had  not 
simply  the  parties  before  the  court  and  happened,  by  entering  a  rule  to  try  or 
their  privies,  and  does  not  operate  di-  non  pros,  as  of  the  last  term,  so  that  it 
rectly  upon  the  lands.  Dull  v.  Blackman,  might  operate  at  the  present  term,  should 
169    U.    S.    243,   247,    42    L.    Ed.    733.  the    trial    be    postponed    by   the    plaintiff's 

As    to    what    matters    and    persons    are  laches.     Counsel   for   the   plaintiff  did   not 

concluded  by  judgments  in  rem  or  in  per-  object    and    the   rule   was   entered   accord- 

sonam,  see  the  title  RES  ADJUDICATA.  ingly  by  order  of  the   court. 

39.  Effect  of  offer  to  consent  to  judg-  41.  Proper  where  plea  answers  only 
ment  or  decree.— Sawyer  v.  Piper,  189  U.  part  of  declaration  or  count.— Hogan  v 
S-    154,  47   L.   Ed.   757.                                         .  Rogg^  13  How.   173,  14  L.  Ed.  100. 

40.  Judgment    of    non    pros. — 2    Bouv.  ao     -u                 d          -.o  tu         .«o    .>   t 
Law    Diet     tit.    Judgment.      See    the    title  vA\^a°^^  ""•           ''    n    "^.T-   M^  ^n^" 
DISMISSAL,     DISCONTINUANCE  f.^  plOO_^^  See,    generally     the    title    DE- 
AND  NONSUIT,  vol.  5,  p.  368.  MURRERS,  vol.   o,  p.   293. 

Procedure    where    entered    under    mis-  .   ^•^-    Leave  to  retract  plea  and  enter  such 

taken  impression  that  rule  to  try  or  non  judgment     properly     refused     after     jury 

pros,   had   been    obtained.— In    German    v.  called.— Vasse  v.  Spicer   (Pa.  Sup.   Ct),  2 

Wainwright,   2   Dall.   266,   1   L.   Ed.   375,   a  Dall.   Ill,   1    L.    Ed.   310. 
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N.   Dormant    Judgments. — As    to    revival  of    dormant   judgments,  see 

post,  "Revival  of  Judgments,"  VIII. 

As  to  actions  on  dormant  judgments,  see  post,  "Enforcement  by  Action 
at  Law,"  XI,  E,  2. 

0.  Judgments  or  Decrees  on  Appeal  or  in  Error. — See  the  title  Appeal 
AND  Error,  vol.  2,  p.  352,  et  seq. 

P.  Judgment  in  Criminal  Cases. — See  the  title  Sentence  and  Punish- 
ment, and  also  the  appropriate  titles  relating  to  criminal  proceedings. 

III.  Requisites  of  Valid  Judgment  or  Decree. 

A.  Rendition  by  Legally  Constituted  Tribunal,  Proceeding  According 
to  Law. — In  General. — It  is  well  established  that  in  order  that  a  judgment  or 
decree  may  be  conclusive  and  binding  on  the  parties,  there  must  have  been  a 
valid  judgment  rendered  by  a  court  having  competent  jurisdiction  to  adjudicate 
the  matter,"*^  and  proceeding  according  to  law.'*'^ 

As  to  terms  and  sessions  of  courts,  and  place  of  holding  same,  see  the 
title  Courts,  vol.  4,  p.  886.  et  seq.,  and  cross  references  there  found. 

Effect   of  Disqualification  of  Judge. — See  the  title  Judges,  ante,  p.   538. 

Proceedings  by  De  Facto  Judge  or  Tribunal. — See  the  titles  De  Facto 
Oefickrs,  vol.  5,  p.  283;  Judges,  ante,  p.  538;  Res  Adjudicata. 

B.  Jurisdiction. — In  General. — It  is  a  well-established  principle  that  in  or- 
der that  a  judgment  or  decree  may  be  valid  and  binding,  the  court  rendering 
the  same  must  have  jurisdiction  both  of  the  person  and  of  the  subject  matter  ;^^ 


44.  Necessity  for  adjudication  by  le- 
gally constituted  tribunal,  etc. — Scott  v. 
McNeal,  154  U.  S.  34,  38  L.  Ed.  896;  Pen- 
noyer  v.  Neff,  95  U.  S.  714,  24  L.  Ed.  565. 
See  the  title  RES  ADJUDICATA. 

"In  the  case  of  Rose  v.  Himely,  4- 
Cranch  241,  2  L.  Ed.  608,  Chief  Justice 
Marshall  said,  'A  sentence  professing  on 
its  face  to  be  the  sentence  of  a  judicial 
tribunal,  if  rendered  by  a  self-constituted 
body,  or  by  a  body  not  empowered  by  its 
government  to  take  cognizance  of  the  sub- 
ject it  had  decided,  could  have  no  legal 
effect  whatever.' "  Hickey  v.  Stewart,  3 
How.    750,    11    L.    Ed.    814. 

Every  foreign  judgment,  of  whatever 
nature,  in  order  to  be  entitled  to  any  ef- 
fect, must  have  been  rendered  bj-^  a  court 
having  jurisdiction  of  the  cause,  and  upon 
regular  proceedings  and  due  notice.  Hil- 
ton V.  Guyot,  159  U.  S.  113,  166,  40  L.  Ed. 
95.  See  the  title  FOREIGN  JUDG- 
MENTS, RECORDS  AND  JUDICIAL 
PROCEEDINGS,  vol.  6,  p.  33.5. 

As  to  the  rule  that  judgments,  to  be  the 
subject  of  review  by  the  supreme  court, 
must  be  rendered  by  a  court  in  the  exer- 
cise of  judicial  power,  see  the  title  AP- 
PEAL AND    ERROR,  vol.    1,   p.    923. 

45.  "A  departure  from  established 
modes  of  procedure  will  often  render  the 
judgment  void;  thus,  the  sentence  of  a 
person  charged  with  felony,  upon  convic- 
tion by  the  court,  without  the  intervention 
of  a  jury,  would  be  invalid  for  any  pur- 
pose. The  decree  of  a  court  of  equity, 
upon  oral  allegations,  without  written 
pleadings,  would  be  an  idle  act,  of  no 
force  beyond  that  of  an  advisory  pro- 
ceeding of  the  chancellor."  Windsor  v. 
McVeigh,   93   U.   S.  274,   23    L.    Ed.   914. 


46.  Jurisdiction  as  essential  to  valid  judg- 
ment or  decree. — Rose  z'.  Himely,  4  Cranch 
241,  2  L..  Ed.  608;  Griffith  v.  Frazier,  8 
Cranch  9,  3  L.  Ed.  471;  Martin  v.  Hunter, 
1  Wheat.  304,  4  L.  Ed.  97;  Elliott  v.  Peir- 
sol.  1  Pet.  328,  7  L.  Ed.  164;  Biddle  v. 
Wilkins,  1  Pet.  686,  7  L.  Ed.  315;  Thomp- 
son V.  Tolmie,  2  Pet.  157,  7  L.  Ed.  381; 
Plollingsworth  v.  Barbour,  4  Pet.  466,  7 
L.  Ed.  922;  Kendall  v.  United  States,  12 
Pet.  524,  9  L.  Ed.  1181;  Walden  v.  Craig, 
14  Pet.  147,  10  L.  Ed.  393;  Hickey  v. 
Stewart,  3  How.  750,  11  L.  Ed.  814;  Shel- 
ton  V.  Tiffin,  6  How.  163,  12  L.  Ed.  387; 
Williamson  v.  Berry,  8  How.  495,  12  L. 
Ed.  1170;  D'Arcy  v.  Ketchum,  11  How. 
165,  13  L.  Ed.  648;  Harris  v.  Hardeman, 
14  How.  334,  14  L.  Ed.  444;  Scott  v.  Sand- 
ford,  19  How.  393,  15  L.  Ed.  691;  Flowers 
V.  Foreman,  23  How.  132,  16  L.  Ed.  405; 
Nations  v.  Johnson,  24  How.  195,  16  L. 
Ed.    628;    Ex   parte    Bradley,    7   Wall.    364, 

19  L.  Ed.  214;  Railroad  Co.  v.  Trimble, 
10  Wall.  367,  19  L.  Ed.  948;  Miller  v. 
United  States,  11  Wall.  268,  20  L.  Ed. 
135;    Mail    Co.   v.    Flanders,    12   Wall.    130, 

20  L.  Ed.  249;  Hook  v.  Payne,  14  Wall. 
252,  20  L.  Ed.  887;  Lasere  v.  Rochereau, 
17  Wall.  437,  21  L.  Ed.  694;  Eldred  v. 
Bank,  17  Wall.  545,  21  L.  Ed.  685;  Galpin 
V.  Page,  18  Wall.  350,  21  L.  Ed.  959; 
Thompson  v.  Whitman,  18  Wall.  457,  21 
L.  Ed.  897;  Hall  v.  Lanning,  91  U.  S.  160, 
23  L.  Ed.  271;  Earle  v.  McVeigh,  91  U. 
S.  503,  23  L.  Ed.  398;  Windsor  v.  McVeigh, 
93  U.  S.  274,  27.5,  23  L.  Ed.  914;  Pennoyer 
V.  Neflf,  95  U.  S.  714,  24  L.  Ed.  565;  Set- 
tlemier  v.  Sullivan,  97  U.  S.  444,  24  L.  Ed. 
1110;  Ex  parte  Reed,  100  U.  S.  13,  25  L. 
Ed.  533;  Dow  v.  Johnson,  100  U.  S.  158, 
25    L.    Ed.   632;   United   States  v.   Walker, 
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and  the  want  of  jurisdiction  is  a  matter  that  may  always  be  set  up  against  a 
judgment  when  sought  to  be  enforced,  or  where  any  benefit  is  claimed  under  it, 
since  it  makes  the  judgment  a  nullity,  utterly  void  and  unavailable  for  any  pur- 
pose.^'^  When  a  court  has  no  jurisdiction  it  is  in  general  irregular  to  make  any 
orders,  except  to  dismiss  the  suit.-*'^  This  rule,  however,  does  not  apply  to  the 
action  of  the  court  in  setting  aside  such  orders  as  had  been  made  improperly 
before  the  want  of  jurisdiction  was  discovered,  and  restoring  things  to  the  state 
in  which  they  were  before  the  improper  orders  were  made."*^ 

As  to  the  necessity  for  notice  or  appearance,  see  the  titles  Appe:arances, 
vol.  2,  p.  443,  et  seq. ;  Due;  Process  o^  Law,  vol.  5,  p.  641;  Summons  and 
Process. 

As  to  collateral  attack  for  want  of  jurisdiction,  distinction  between  want 


109  U.  S.  258,  27  L.  Ed.  927;  Smith  v. 
Woolfold,  115  U.  S.  143,  29  L.  Ed.  357; 
Enfield  V.  Jordan,  119  U.  S.  680,  30  L.  Ed. 
523;  In  re  Sawyer,  124  U.  S.  200,  31  L. 
Ed.  402;  Sabariego  v.  Maverick,  124  U. 
S.  261,  31  L.  Ed.  430;  Ex  parte  Terry,  128 
U.  S.  289,  32  L.  Ed.  405;  Wilson  v.  Selig- 
man,  144  U.  S.  41,  36  L.  Ed.  338;  Lacas- 
sagne  v.  Chapuis,  144  U.  S.  119,  36  L.  Ed. 
368;  Noble  v.  Union  River,  etc.,  Co.,  147 
U.  S.  165,  37  L.  Ed.  123;  Mexican  Cent. 
R.  Co.  V.  Pinkney,  149  U.  S.  194,  37  L. 
Ed.  699;  Turner  v.  Sawyer,  150  U.  S.  578, 
37  L.  Ed.  1189;  Scott  v.  McNeal,  154  U. 
S.  34,  38  L.  Ed.  896;  Davis  v.  Wakelee, 
156  U.  S.  680,  39  L.  Ed.  578;  Hamilton  v. 
Brown,  161  U.  S.  256,  40  L.  Ed.  691; 
Owens  V.  Henry,  161  U.  S.  642,  40  L. 
Ed.  837;  New  Orleans  Waterworks  Co. 
V.  New  Orleans,  164  U.  S.  471,  41  L.  Ed. 
518;  Hovey  v.  Elliott,  167  U.  S.  409,  42 
L.  Ed.  215;  Roller  v.  Holly,  176  U.  S. 
398,  44  L.  Ed.  520;  In  re  Grossmayer,  177 
U.  S.  48,  44  L.  Ed.  665;  Iron  Clififs  Co.  v. 
Negaunee  Iron  Co.,  197  U.  S.  463,  49  L. 
Ed.  836;  Old  Wayne,  etc.,  Ass'n  v.  Mc- 
Donough,  204  U.  S.  8,  51  L.  Ed.  345;  Wet- 
more  V.  Karrick,  205  U.  S.  141,  51  L.  Ed. 
745.  See  the  titles  JURISDICTION;  SUM- 
MONS AND  PROCESS. 

"In  cases  in  personam,  where  there  are 
adverse  parties,  the  court  must  have 
power  over  the  subject  matter  and  the 
parties."  Grignon  v.  Astor,  2  How.  319, 
11  L.   Ed.  283. 

"In  the  circuit  courts  of  the  United 
States,  the  record  must  show  that  the 
case  is  one  in  which,  by  the  constitution 
and  laws  of  the  United  States,  the  court 
had  jurisdiction — and  if  this  does  not  ap- 
pear, and  the  court  gives  judgment  either 
for  plaintifif  or  defendant,  it  is  error,  and 
the  judgment  must  be  reversed  by  this 
court — and  the  parties  cannot  by  consent 
waive  the  objection  to  the  jurisdiction  of 
the  circuit  court."  Scott  v.  Sandford,  19 
How.  393,  15   L.  Ed.  691. 

No  judgment  of  a  court  is  due  process 
of  law,  if  rendered  without  jurisdiction  in 
the  court,  or  without  notice  to  the  party. 
Scott  V.  McNeal,  154  U.  S.  34,  46,  38  L. 
Fd.  896;  Old  Wayne,  etc.,  Ass'n  v.  Mc- 
Donough,  204  U.  S.  8,  15,  51  L.  Ed.  345. 
See  the  title  DUE  PROCESS  OF  LAW. 
vol.   5,  p.  641. 

7  U  S  Eac— 36 


"No  amount  of  judicial  discretion  of  a 
court  can  supply  a  defect  or  want  of  juris- 
diction in  the  case.  The  subject  matter 
is  not  before  it;  the  proceeding  is  coram 
non  judice  and  void."  Ex  parte  Bradley, 
7  Wall.  364,  19  L.  Ed.  214. 

It  is  essential  even  in  a  proceeding  in 
rem  that  there  should  at  least  be  construct- 
ive notice  by  some  form  of  publication  or 
advertisement,  to  adverse  claimants,  to 
appear  and  maintain  their  rights  before 
a  judgment  in  such  a  case  can  operate 
even  as  prima  facie  evidence.  Hassall  v. 
Wilcox,  130  U.  S.  493,  504,  32  L.  Ed. 
1001;  Earle  v.  McVeigh,  91  U.  S.  503,  23 
L.  Ed.  338;  The  Mary,  9  Cranch  126,  144, 
3  L.  Ed.  678.  See  the  title  SUMMONS 
AND  PROCESS,  and  the  specific  titles  re- 
lating to  proceedings   in  rem. 

Generally,  as  to  jurisdiction  of  courts 
of  equity,  its  purpose,  nature  and  extent, 
etc.,  see  the  title  EQUITY,  vol.  5,  p.  803. 

Application  of  rule  in  cases  of  foreign 
judgments.— See  the  title  FOREIGN 
JUDGMENTS,  RECORDS  AND  JU- 
DICIAL PROCEEDINGS,  vol.  6,  p.  335. 

47.  Right  to  set  up  want  of  jurisdiction 
against  judgment. — Harris  v.  Hardeman, 
14  How.  334,  14  L.  Ed.  444.  See  cases 
cited  to  preceding  text.  And  see  post, 
"Collateral  Attack  on  Judgments  or  De- 
crees,"   XII. 

Judgments  in  summary  proceedings. — 
In  summary  proceedings,  where  a  court 
exercises  an  extraordinary  power,  under  a 
special  statute,  which  prescribes  its  course, 
that  course  ought  to  be  strictly  pursued, 
and  the  facts  which  give  jurisdiction  ought 
to  appear  on  the  face  of  the  record;  other- 
wise, the  proceedings  are  not  merely  void- 
able, but  absolutely  void,  as  being  coram 
non  judice.  Thatcher  v.  Powell,  6  Wheat. 
119,  5  L.  Ed.  221.  See  the  titles  MO- 
TIONS;   SUMMARY    PROCEEDINGS. 

48.  General  rule  as  to  irregularity  of 
orders  by  court  having  no  jurisdiction. — 
Mail  Co.  V.  Flanders,  12  Wall.  130,  20  L. 
Ed.  249.  See  the  titles  DISMISSAL, 
DISCONTINUANCE  AND  NONSUIT, 
vol.   5,  p.  356;   EQUITY,  vol.  5,  p.  803. 

49.  Power  of  court  to  restore  things  to 
same  state  as  before  improper  orders 
made.— Mail  Co.  v.  Flanders,  12  Wall.  130, 
20  L.  Ed.  249. 
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of  jurisdiction  and  error  in  exercise  of  jurisdiction,  etc.,  see  post,  "Collateral 
Attack  on  Judgments  or  Decrees,"  XII. 

As  to  the  presumptions  as  to  jurisdiction,  as  dependent  upon  whether 
the  court  rendering  the  judgment  or  decree  is  one  of  general  or  one  of  special 
or  limited  jurisdiction,  see  the  title  Jurisdiction. 

As  to  averments  in  pleadings  of  facts  showing  jurisdiction  of  the 
federal  courts,  see  the  title  Courts,  vol.  4,  p.  991. 

C.  Parties — 1.  Ix  General. — Necessity  for  Actual  Controversy  be- 
tween Adverse  Parties. — It  is  essential  to  a  valid  judgment  or  decree  that 
there  be  an  actual  controversy  between  adverse  parties.^" 

Presence  of  Necessary  Parties  as  Essential  to  Final  Judgment  or  Ee- 
cree. — As  to  who  are  proper  and  who  are  necessary  parties  in  proceedings  at 
law  and  in  equity,  the  manner  of  making  parties,  the  effect  of  omiission,  etc., 
see  the  title  Parties. 

As  to  reversal  for  want  of  proper  parties,  see  the  title  Appeal  axu 
Error,  vol.  2,  p.  110. 

2.     JUDGMEXTS  or  DECREES  EOR  OR  AGAINST   PERSONS   NOT   PARTIES. — It   is   well 

settled  that  a  judgment  or  decree  is  not  valid  and  binding  for  or  against  perscni 
not  parties,  either  in  person  or  by  representation,  to  the  proceedings  in  which 
such  judgment  or  decree  is  rendered.^ ^ 


50.  Must  be  actual  controversy  between 
adverse  parties. — Hatfield  v.  King,  184  U. 
S.  162,  46  L.  Ed.  431;  Cleveland  v.  Cham- 
berlain, 1  Black  419,  17  L.  Ed.  93;  Lord  v. 
Veazie,  8  How.  251,  12  L.  Ed.  1067. 

An  appellant  who  becomes  the  equitable 
owner  of  the  whole  opposing  interest,  who 
procures  a  discontinuance  as  to  his  co- 
defendants,  against  whom  no  final  decree 
is  made,  employs  counsel  on  both  sides, 
and  makes  up  a  record  to  suit  himself  in 
order  that  he  may  obtain  an  opinion  of 
the  federal  supreme  court,  affecting  the 
rights  and  interests  of  persons  not  parties 
to  the  pretended  controversj',  is  justly 
chargeable  with  conduct  highly  reprehen- 
sible and  a  punishable  contempt  of  court. 
Cleveland  v.  Chamberlain,  1  Black  419, 
17  L.  Ed.  93.  See  the  title  APPEAL 
AND  ERROR,  vol.  2,  p.  300. 

Decree  in  favor  of  fictitious  party  a 
nullity. — Sampeyreac  v.  United  States,  7 
Pet.    222,    8    L.    Ed.    665. 

51.  Judgment  of  no  effect  for  or  against 
those  not  parties  to  proceedings. — Harris 
V.  Hardeman,  14  How.  334,  14  L.  Ed.  444; 
Hook  V.  Payne,  14  Wall.  252,  20  L.  Ed. 
887;  Russell  v.  Clark,  7  Cranch  69,  3  L. 
Ed.  271;  Hollingsworth  v.  Barbour,  4  Pet. 
466,  7  L.  Ed.  922;  Litchfield  v.  Register 
and  Receiver,  9  Wall.  575,  19   L.  Ed.  681. 

The  holder  of  the  notes  of  an  insolvent 
bank,  the  stockholders  whereof  are  liable 
for  so  much  of  the  just  claims  of  credit- 
ors as  remain  unpaid  after  the  assets  of 
the  bank  shall  be  exhausted,  filed  a  bill  in 
equity  to  wind  up  the  affairs  of  the  insti- 
tution under  the  provisions  of  its  charter. 
The  stockholders  were  not  made  parties, 
nor  served  with  process;  nor  was  any  mo- 
tion, petition,  or  prayer,  filed  to  subject 
them  to  liability.  Held,  that  so  much  of 
the  final  decree  as  discharged  them  from 
all  liability  for  and  on  account  of  any 
debt  or  demand  against  them  or  the  bank 


was  erroneous.  Terry  v.  Commercial 
Bank,   92    U.    S.   454,   23    L.    Ed.    620. 

In  a  suit  in  the  circuit  court  of  the 
United  States  by  a  distributee  of  the  estate 
of  a  decedent  to  recover  a  distributive 
share,  the  mere  fact  that  the  administra- 
tor is  ordered  to  account  before  a  master 
does  not  make  parties  all  who  were  en- 
titled to  distribution,  nor  authorize  a  de- 
cree in  their  favor.  If  such  persons  do 
not  appear  before  the  master,  no  decree 
can  be  made  for  or  against  them,  because 
they  would  not  be  bound  thereby.  Hook 
V.   Payne,   14  Wall.  252,   20  L.   Ed.   887. 

A  decree  in  equity  in  one  of  the  loyal 
states  against  a  party  who,  having  been 
engaged  in  the  rebellion,  was  at  the  time 
a  prisoner  of  war  of  the  United  States, 
outside  of  the  state,  and  against  whom 
there  was  no  service  of  process,  or  any 
step  taken  to  bring  him  before  the  court, 
is  void;  and  any  sale  under  it  is  also  void. 
Railroad  Co.  v.  Trimble,  10  Wall.  367,  19 
L.   Ed.  948. 

In  Empire  v.  Darlington,  101  U.  S.  87, 
25  L.  Ed.  878,  the  court  affirms  its  ruling 
in  Brooklj'n  v.  Insurance  Co.,  99  U.  S. 
362,  25  L.  Ed.  416,  that  a  decree  rendered 
in  a  countj'  court  in  a  suit  against  a  rail- 
road company  and  others,  declaring  that 
municipal  bonds  and  coupons  issued  to 
the  company  are  null  and  void,  does  not 
affect  the  holders  of  them  who  did  not 
appear,  and  had  oiily  constructive  notice 
of  the  suit. 

Court  will  not  decree  as  to  future  rights 
of  parties  not  before  court  or  in  esse. — 
Although  equity  will,  in  some  cases,  in- 
terfere to  assert  and  protect  future  rights 
— as  ex.  gr.  to  protect  the  estate  of  a  re- 
mainderman for  waste  by  the  tenant  for 
life,  or  to  cut  down  an  estate  claimed  to 
be  a  fee  to  a  life  interest  only,  where  the 
language,  rightly  construed,  gives  but  an 
interest    for    life;    or    will,    at   the    request 
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3.  Judgments  for  or  against  Partie^s  by  Representation. — Generally,  as 
to  parties  by  represontation,  see  the  title  Parties. 

As  to  the  effect  of  judgments  against  parties  by  representation,  see 

the  title  Res  Adjudicata. 

4.  Judgments  or  Decrees  for  or  against  Deceased  Parties. — In  General. 
—The  great  weight  of  authority  in  this  country  is  to  the  effect  that  where  the 
court  has  acquired  jurisdiction  of  the  subject  matter  and  the  person  during  the 
lifetime  of  a  party,  a  judgment  for  or  against  a  deceased  person  is  not  wholly 
void  or  open  to  collateral  attack.^^  • 

Relation  Back  at  Common  Law  on  Death  of  Defendant  during  Term. 
— By  the  common  law,  if  a  defendant  died  after  the  commencement  of  a  term, 
a  judgment  entered  against  him  during  the  term  had  relation  back  to  the  first 
day  of  the  term,  and  was  deemed  valid.^^ 

5.  Judgments  or  Decrees  against  Persons  Incompetent  or  under  Dis- 
ability.— Infants. — In  many  of  the  states,  a  decree  against  an  infant,  like  that 
against  an  adult,  is  absolute  in  the  first  instance,  subject  to  attack  by  original 
bill,  for  either  fraud  or  error  merely;  but  until  so  attacked  and  set  aside  or 
reversed,  on  error  or  appeal,  it  is  binding  to  the  same  extent  as  any  other  decree 
or  judgment. ^^ 

As  to  judgments  or  decrees  against  married  women,  see  the  titles  Hus- 
band AND  Wife,  vol.  6,  p.  716;   Separate  Estate  of  Married  Women. 

6.  Decree  against  Unknown  Heirs. — The  record  of  proceedings,  "against 
unknown  heirs,"  is  no  evidence  that  any  such  heirs  existed,  and  the  decree  and 


of  trustees  asking  protection  under  a  will, 
and  to  have  a  construction  of  the  will 
and  the  direction  of  the  court  as  to  the 
disposition  of  the  property — yet  it  will 
not  decree  in  thesi  as  to  the  future  rights 
of  parties  not  before  the  court  or  in  esse. 
Cross  V.  De  Valle,  1  Wall.  5,  17  L.  Ed. 
515;  May  v.  May,  167  U.  S.  310,  42  L.  Ed. 
179.  And  see  Davis  v.  Wakelee,  156  U. 
S.  680,  39  L.  Ed.  578. 

For  a  full  treatment  of  the  rule  that 
only  parties  and  privies  are  bound  by  a 
judgment  or  decree,  see  the  title  RES 
ADJUDICATA. 

52.  Judgments  for  or  against  deceased 
persons  not  void  or  open  to  collateral  at- 
tack.— De  La  Vergne,  etc.,  Machine  Co. 
V.  Featherstone,  147  U.  S.  209,  37  L.  Ed. 
138;  Harter  v.  Twohig,  158  U.  S.  448,  39 
L.  Ed.  1049;  New  Orleans  v.  Gaines,  138 
U.  S.  595,  34  L.  Ed.  1102;  Mitchell  v. 
Overman,  103  U.  S.  62,  26  L.  Ed.  369; 
Coughlin  V.  District  of  Columbia,  106  U. 
S.  7,  27   L.   Ed.  74. 

"A  judgment  rendered  after  the  defend- 
ant's death,  without  the  plaintiff's  fault,  is 
not  void.  The  irregularity  or  error  may 
be  cured  by  entering  it  nunc  pro  tunc, 
of  a  date  prior  to  the  defendant's  death, 
and  even  this  has  been  held  not  neces- 
sary in  a  collateral  proceeding.  Freeman 
on  Judgments,  §§  57,  140,  153,  and  cases 
cited."  New  Orleans  v.  Gaines,  138  U.  S. 
595,   34   L.    Ed.    1102. 

Generally  as  to  entry  nunc  pro  tunc,  see 
post,   "Entry   Nunc   Pro   Tunc,"   V,   C. 

Generally,  as  to  death  of  parties  as 
ground  for  plea  in  abatement,  see  the  title 
ABATEMENT,  REVIVAL  AND  SUR- 
VIVAL, vol.  1,  p.  25. 

It    is    settled    law    in    Nebraska    that    a 


judgment  rendered  against  a  person  or  in 
his  favor  is  reversible  after  his  death  if 
the  fact  and  time  of  death  appear  upon  the 
record,  or  in  error  coram  nobis,  if  the 
facts  must  be  shown  aliunde;  the  judg- 
ment is  voidable  and  not  void,  and  can- 
not be  impeached  collaterally.  Harter  v. 
Twohig,    158    U.    S.   448,  39    L.    Ed.    1049. 

In  Louisiana,  if  a  person  dies  pending 
suit  against  him,  and  the  proceedings  are 
continued  by  his  heirs  becoming  parties, 
the  judgment  should  be  against  his  suc- 
cession or  them;  if,  without  reference  to 
the  revival  of  the  suit,  it  be  entered  only 
against  the  deceased  eo  nomine,  and  be 
so  recorded,  it  is  as  a  judicial  mortgage 
void  against  third  persons.  Montgomery 
V.   Sawyer,  lOO   U.   S.   571,  25   L.   Ed.  692. 

Where  a  petition  to  foreclose  was  filed 
after  the  death  of  the  plaintiff,  it  was  held 
in  Harter  v.  Twohig,  158  U.  S.  448,  39 
L.  Ed.  1049,  that  a  decree  entered  in  favor 
of  such  plaintiff  was  void. 

53.  Relation  back  at  common  law  on 
death  of  defendant. — Montgomery  v.  Saw- 
yer.  100  U.   S.   571,   25   L.    Ed.   692. 

54.  Decree  against  infant  binding  until 
attacked,  set  aside  or  reversed. — Kings- 
bury V.  Buckner,  134  U.  S-  650,  33  L  Ed 
1047. 

As  to  attack  by  original  bill,  see  post, 
"Original  Bill  in  Equity,"  VI,  C,  6,  a,   (6). 

An  infant,  by  his  prochein  ami,  having 
prosecuted  an  appeal  to  the  supreme  court 
of  Illinois  from  the  original  decree  rend- 
ered in  the  suit  brought  by  him,  and  hav- 
ing appeared  by  guardian  ad  litem  to  the 
appeal  of  plaintiffs  in  a  cross  suit,  is  as 
much  bound  by  the  action  of  that  court, 
in  respect  to  mere  errors  of  law,  not  in- 
volving jurisdiction,  as  if  he   had  been  an 
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deed  made  in  pursuance  of  it,  cannot  avail  to  pass  any  title,  without  some  evi- 
dence that  there  were  some  heirs.^s 

7.  Judgments  against  Persons  Jointly  or  Jointly  and  Severally  Lia- 
ble— a.  Recovery  against  One  or  More  Defendants — (1)  In  Actions  Ex  Con- 
tractu—  (a)  Common-Lazv  Rule  and  Exceptions  Thereto — aa.  General  Rule. — 
It  was  a  rule  of  the  common  law  that  the  plaintiff  upon  a  joint  contract,  must 
sue  all  the  joint  contractors,-^ ^  and  where  one  of  several  joint  obligors  in  a  con- 
tract, whether  verbal  or  in  writing,  was  sued  alone,  he  could  plead  the  non- 
joinder of  the  other  obligors  in  abatement.^"  Where  two  or  more  persons  were 
sued  in  a  joint  action,  the  plaintiff  could  not  proceed  to  obtain  a  judgment 
ac^ainst  one  alone,  but  must  wait  until  the  others  had  been  served  with  process, 
or  until  the  other  defendants  had  been  proceeded  against  so  far  as  the  law  au- 
thorized, for  the  purpose  of  forcing  an  appearance.-^s  j^  every  joint  action, 
whether  brought  upon  a  joint,  or  upon  a  joint  and  several  obligation,  the  plain- 


adult  when  the  appeal  was  taken.  Kings- 
bury V.  Buckner,  134  U.  S.  650,  673,  33  L. 
Ed.    1047. 

As  to  conclusiveness  of  consent  decrees 
against  infants,  see  post,  "Who  May  Con- 
sent," XVII,  B. 

55.  Decree  against  "unknown  heirs." — 
Hollingsworth  v.  Barbour,  4  Pet.  466,  7  L. 
Ed.  922. 

"The  case  under  consideration  is  not 
properly  a  proceeding  in  rem;  and  a  de- 
cree in  chancery  for  the  conveyance  of 
land  has  never  yet,  within  my  knowledge, 
been  held  to  come  within  the  principle  of 
proceedings  in  rem,  so  far  as  to  dispense 
with  the  service  of  process  on  the  party. 
There  is  no  seizure,  nor  taking  into  the 
custody  of  the  court,  of  the  land,  so  as 
to  operate  as  constructive  notice.  Con- 
structive notice,  therefore,  can  only  exist 
in  the  cases  coming  fairly  within  the  pro- 
visions of  the  statutes  authorizing  ihe 
courts  to  make  orders  of  publication,  and 
providing  that  the  publication,  when  made, 
shall  authorize  the  courts  to  decree.  It 
has  been  already  shown,  that  this  case 
is  not  within  the  provisions  of  any  statute. 
'It  would  seem  to  follow,  that  the  court 
acted  without  authority;  and  that  the  de- 
cree is  void  for  want  of  jurisdiction  in  the 
court.  But  if  not  void,  as  being  coram  non 
judice,  it  is  void  and  wholly  inefifectual 
to  bind  or  prejudice  the  rights  of  Ham- 
lin's heirs,  against  whom  the  decree  was 
rendered;  because  they  had  no  notice, 
either  actual  or  constructive.  The  prin- 
ciple of  the  rule  that  decrees  and  judg- 
ments bind  only  parties  and  privies,  ap- 
plies to  the  case;  for  though  the  unknown 
heirs  of  Hamlin  are  affected  to  be  made 
parties  in  the  bill,  there  was  no  service 
of  process,  nor  any  equivalent,  to  bring 
them  before  the  court;  so  as  to  make 
them,  in  the  eye  of  law  and  justice,  part- 
ies to  the  suit.' "  Hollingsworth  v.  Bar- 
bour, 4  Pet.   466,  7   L.   Ed.   922. 

56.  Necessity  for  joining  all  joint  con- 
tractors and  defendants. — Barney  v.  Balti- 
more, 6  Wall.  280,  18  L.  Ed.  825.  See, 
generally,  the  title  PARTIES,  and  the 
specific  titles  relating  to  actions  upon  con- 
tract. 


57.  Nonjoinder  of  all  joint  obligors  as 
ground  for  plea  in  abatement. — Barney  v. 
Baltimore,  6  Wall.  280,   18   L.  Ed:  825. 

For  a  full  treatment  of  nonjoinder  of 
joint  or  joint  and  several  obligors  as 
ground  for  plea  in  abatement,  see  the 
title  ABATEMENT,  REVIVAL  AND 
SURVIVAL,  vol.  1,  p.  31. 

58.  Necessity  for  proceeding  against 
other  defendants  so  far  as  law  authorized. 
—Barton  v.  Petit,  7  Cranch  194,  3  L.  Ed. 
313;  Hall  v.  Lanning,  91  U.  S.  160,  23  L. 
Ed.    271. 

"It  is  well  known,  that  by  the  English 
practice,  in  an  action  on  any  joint  con- 
tract, whether  entered  into  by  partners 
or  others,  if  any  defendant  cannot  be 
found,  the  plaintiff  must  proceed  to  out- 
lawry against  him  before  he  can  prose- 
cute the  action,  and  then  he  declares  sep- 
arately against  those  served  with  process; 
and  obtains  a  separate  judgment  against 
them,  but  no  judgment  except  that  of  out- 
lawry against  the  defendant  not  found. 
1  Chitty's  Plead.  42;  Tidd's  Pract.  ch.  VII. 
p.  423,  9th  Ed.  A  shorter  method  by  dis- 
tringas in  place  of  outlawry  has  been  pro- 
vided by  some  modern  statutes,  but 
founded  on  the  same  principle."  Hall 
V.    Lanning,   91   U.   S.   160,   23   L.   Ed.  271. 

"In  England  the  plaintiff  must  proceed 
to  outlaw  the  defendants  who  have  not 
been  served,  before  he  can  proceed  against 
those  who  appear.  In  Virginia,  where 
this  suit  was  brought,  the  plaintiff  might 
have  taken  out  an  alias  and  a  pluries  ca- 
pias, or,  testatum  capias,  or,  at  his 
election,  an  attachment  against  the  es- 
tate of  such  defendant;  or,  upon  the 
return  of  a  pluries  not  found,  the 
court  may  order  a  proclamation  to 
issue,  warning  the  defendant  to  appear 
on  a  certain  day,  and  if  he  fail  to  do  so, 
judgment  by  default  may  be  entered 
against  him.  But  whatever  may  be  the 
mode  provided  by  law  for  forcing  an  ap- 
pearance, the  plaintiff  cannot  proceed  to 
obtain  a  judgment  against  one  defendant, 
in  a  joint  action  against  two,  until  he  has 
proceeded  against  the  other  so  far  as  the 
law  will  authorize,  unless  the  law  dis- 
penses   with    the    necessity    of    proceeding 
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tiff  must,  with  certain  exceptions,  to  be  hereafter  noted,  recover  a  joint  judg- 
ment, against  all  the  defendants.^^ 

bb.  Exceptions  to  Ride. — An  exception  to  the  above  common-law  rule  was 
held  to  exist  where,  in  an  action  against  several  obligors,  the  defendants  sev- 
ered in  their  pleas,  as,  where  one  or  more  of  them  pleaded  some  plea  going  to 
their  personal  discharge  such  as  bankruptcy,  ne  unques  executor,  and  the  like, 
and  not  to  the  action  of  the  writ.  In  such  case  the  plaintiff  might  enter  a  nolle 
prosequi  against  him,  and  proceed  against  the  other .^^ 

(b)  Under  Statute — aa.  Joint  Debtor  Acts  Allowing  Procedure  agcuinst  Those 
Served  and  Judgment  against  All. — In  General. — In  most  of  the  states  legisla- 
tive acts  have  been  passed,  called  joint-debtor  acts,  which,  as  a  substitute  for 
outlawry,  provided  that  if  process  be  issued  against  several  joint  debtors  or 
partners,  and  served  on  one  or  more  of  them,  and  the  others  cannot  be  found, 
the  plaintiff  may  proceed  against  those  served,  and,  if  successful,  have  judgment 
against  all.^^ 

Effect  and  Conclusiveness  of  Judgment  under  Such  Acts, — Various 
effects  and  conclusiveness  are  attributed  to  such  judgments  in  the  states  in  which 
they  are  rendered.  They  are  generally  held  to  bind  the  common  prciperty  of 
the  joint  debtors,  as  well  as  the  separate  property  of  those  served  with  process,  when 
such  property  is  situated  in  the  state,  but  not  the  separate  property  of  those  not 
served;  and,  while  they  are  binding  personally  on  the  former,  they  are  regarded 
as  either  not  personally  binding  at  all  or  only  prima  facie  binding  on  the  latter.^2 


against  the  other  defendant  beyond  a  cer- 
tain point  to  force  an  appearance."  Bar- 
ton V.  Petit,  7  Cranch  194,  3  L.  Ed.  313. 

59.  Common-law  rule  as  to  necessity  for 
joint  judgment  in  joint  actions  against 
several  obligors. — United  States  v.  Lef- 
fler,  11  Pet.  86,  9  L.  Ed.  642;  Atlantic,  etc., 
R.  Co.  V.  Laird,  164  U.  S.  393,  41  L.  Ed. 
485.  And  see  Minor  v.  Mechanics'  Bank, 
1  Pet.  46,  7  L.  Ed.  47.  See,  generally,  the 
title   PARTIES. 

For  specific  applications  of  this  com- 
mon-law rule,  see  the  appropriate  titles, 
as,  for  instance  the  title  BONDS,  vol.  3, 
1).   443. 

60.  Nolle  pros,  as  to  defendants  plead- 
ing pleas  gcing  to  personal  discharge. — 
United  States  v.  Leffler,  11  Pet.  80,  9  L. 
Ed.  642;  Minor  v.  Mechanics'  Bank,  1  Pet. 

46,  7  L.  Ed.  47.  See,  generally,  the  title 
PLEADING. 

"And  in  this  court,  in  the  case  of  Minor 
v.    Mechanics'    Bank,    1    Pet.    46,    7    L.    Ed. 

47,  a  suit  was  brought  against  Minor  and 
four  others,  his  sureties,  for  the  faithful 
discharge  of  his  duties,  as  cashier  of  the 
bank;  the  principal  pleaded  separately, 
and  after  judginent  was  given  against  the 
sureties,  on  all  their  pleas,  the  pleas  of 
the  principal  being,  mutatis  mutandis,  the 
same  as  some  of  their  pleas,  the  plaintiffs 
were  allowed  to  enter  a  nolle  prosequi 
against  the  principal;  and  no  objection  to 
the  judgment  appearing  to  have  been 
made  by  the  sureties,  such  proceeding  was 
held  to  be  not  an  error  for  which  the 
judgment  could  be  reversed.  The  court, 
in  reasoning  upon  that  case,  admitted,  that 
in  a  joint  and  several  bond,  the  plaintiff 
ought  to  sue  either  all  jointly  or  one  sev- 
erally. They  said,  however,  that  the  objec- 
lion  was  not  fatal  to  the  merits,  but  was 


pleadable  in  abatement  only;  and  if  not 
so  pleaded,  it  was  waived,  by  pleading  to 
the  merits."  United  States  v.  LefBer,  11 
Pet.  86,  9  L.  Ed.  642.  See,  also.  Amis  v. 
Smith,   16    Pet.    303,   10   L.    Ed.    973. 

61.  State  joint-debtor  acts.— Hall  v.  Lan- 
ning,  91  U.  S.  160.  23  L.  Ed.  271;  Hanley 
V.  Donoghue,  116  U.  S.  1.  29  L.  Ed.  535; 
Reraud  v.  Abbott,  116  U.  S.  277,  29  L. 
Ed.  629;  Mason  v.  Eldred,  6  Wall.  231,  18 
L.   Ed.   783. 

"It  is  within  the  power  of  the  legisla- 
ture of  a  state  to  enact  that  judgments 
which  shall  be  rendered  in  its  courts  in 
action  against  joint  defendants,  one  of 
whom  has  not  been  duly  servea  with  pro- 
cess, shall  be  valid  as  to  those  who  have 
been  so  served,  or  who  have  appeared  in 
the  action.  Mason  v.  Eldred,  6  Wall.  231, 
18  L.  Ed.  783;  Eldred  v.  Bank,  17  Wall. 
545,  21  L.  Ed.  685;  Hall  v.  Lanning,  91 
U.  S.  160,  168,  23  L.  Ed.  271;  Sawin  v. 
Kenny,  93  U.  S.  289,  23  L.  Ed.  926."  Han- 
ley V.  Donoghue,  116  U.  S.  1,  29  L.  Ed. 
533. 

A  statute  of  the  state  of  New  York  pro- 
vides, that,  where  joint  debtors  are  sued 
and  one  is  brought  into  court  on  process, 
if  judgment  shall  pass  for  plaintiff,  he 
shall  have  judgment  and  execution  not 
only  against  the  party  brought  into  court, 
but  also  against  other  joint  debtors  named 
in  the  original  process,  in  the  same  man- 
ner as  if  they  had  all  been  taken  and 
brought  into  court  by  virtue  of  such  pro- 
cess; but  it  shall  not  be  lawful  to  issue 
or  execute  any  such  execution  against 
the  body  or  against  the  sole  property  of 
any  person  not  brought  into  court.  D'Arcy 
V.   Ketchum,   11   How.   165,   13   L.   Ed.   648. 

62.  Effect  and  conclusiveness  of  judg- 
ment   under    joint-debtor    acts. — Hall     v. 
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bb.  Statutes  Allozdng  Jtidgineut  for  or  against  One  or  More  Parties. — In 
many  of  the  states  it  is  now  provided  by  statute  that  where  two  or  more  persons 
are  jointly  bound  by  contract,  the  action  thereon  may  be  brought  against  all  or 
any  of  them,  at  the  plaintiff's  option  f^  that  judgment  may  be  given  for  or 
against  one  or  more  of  several  plaintiffs,  and  for  or  against  one  or  more  of  sev- 
eral defendants  ;^^  and  that  though  all  the  defendants  have  been  summoned, 
judgment  may  be  rendered  against  any  of  them  severally,  where  the  plaintiff 
would  be  entitled  to  judgment  against  such  defendants  if  the  action  had  been 
against  them  alone. "^^     Where  such  a  state  statute  is  in  force,  it  furnishes,  under 


Lanning,  91  U.  S.  160,  23  L.  Ed.  271; 
Renaud  v.  Abbott,  116  U.  S.  277,  29  L. 
Ed.   629. 

Under  the  joint-debtor  act  of  New  York, 
it  was  formerly  held  by  the  courts  of  that 
state  that  such  a  judgment  is  valid  and 
binding  on  an  absent  defendant  as  prima 
facie  evidence  of  a  debt,  reserving  to  him 
the  right  to  enter  into  the  merits,  and 
show  that  he  ought  not  to  have  been 
charged.  Hall  v.  Lanning,  91  U.  S.  160, 
23    L.    Ed.    271. 

"Judgments  in  cases  of  this  kind  against 
the  parties  not  served  with  process,  or 
who  do  not  appear  therein,  have  no  bind- 
ing force  upon  them,  personally.  The 
principle  is  as  old  as  the  law,  and  is  of 
universal  justice,  that  no  one  shall  be 
personally  bound  until  he  has  had  his  day 
in  court,  which  means  until  citation  is 
issued  to  him,  and  opportunity  to  be  heard 
i.5  afforded.  D'Arcy  v.  Ketchum,  11  How. 
165,  13  L.  Ed.  648.  Nor  is  the  demand 
against  the  parties  not  sued  merged  in 
the  judgment  against  the  party  brought 
into  court.  The  statute  declares  what 
the  effect  of  the  judgment  against  him 
shall  be  with  respect  to  them;  it  shall 
only  be  evidence  of  the  extent  of  the 
plaintiff's  demand  after  their  liability  is 
by  other  evidence  established.  It  is  en- 
tirely withih  the  power  of  the  state  to 
limit  the  operation  of  the  judgment  thus 
recovered.  The  state  can  as  well  modify 
the  consequences  of  a  judgment  in  re- 
spect to  its  effect  as  a  merger  and  extin- 
guishment of  the  original  demand,  as  it 
can  modify  the  operation  of  the  judgment 
in  any  other  particular.  A  similar  statute 
exists  in  the  state  of  New  York,  and  the 
highest  tribunals  of  New  York  and  Michi- 
gan, in  construing  these  statutes,  have 
held,  notwithstanding  the  special  proceed- 
ings which  they  authorize  against  the 
parties  not  served  to  bring  them  after- 
wards before  the  court,  if  found  within 
the  state,  that  such  parties  may  be  sued 
upon  the  original  demand."  I\Iason  v. 
I'.ldred,  6  Wall.  231,  239,  18  L.  Ed.  783. 
See,  generally,  the  title  SUMMONS  AND 
PROCESS. 

63.  Statutory  provisions  allowing  action 
against  all  or  any  joint  contractors. — Sa- 
win  V.   Kenny,  93  U.  S.  289,  23  L.   Ed.  926. 

64.  Judgment  for  or  against  one  or  more 
of  several  plaintiffs,  or  defendants.-^Sawin 
V.  Kenny,  93  U.  S.  289,  23  L.  Ed.  926; 
Atlantic,  etc.,  R.  Co.  v.  Laird,  164  U.  S. 
393,  41  L.  Ed.  485;  Louisville,  etc.,  R.  Co. 


V.  Ide,  114  U.  S.  52,  29  L.  Ed.  63;  Putman 
V.  Ingraham,  114  U.  S.  57,  29  L.  Ed.  65. 
And  see  Bibb  v.  Allen,  149  U.  S.  481,  37 
L.  Ed.  817. 

Under  the  New  York  Code  of  Civil 
Procedure,  §  1204,  providing  that  "judg- 
ment may  be  given  for  or  against  one  or 
more  plaintiffs,  and  for  or  against  one  or 
more  defendants,"  it  has  been  held  that 
when  several  are  sued  upon  a  joint  con- 
tract, and  it  appears  that  only  a  portion 
are  bound,  the  plaintiff  may  recover 
against  those  who  are  actually  liable. 
Louisville,  etc.,  R.  Co.  v.  Ide,  114  U.  S. 
52,  29  L.   Ed.  63. 

By  statute  in  California  it  is  provided 
that  judgments  may  be  given  for  or 
against  one  or  more  of  several  defendants, 
and  for  or  against  one  or  more  of  several 
plaintiffs.  Under  this  statute  it  has  been 
held  that  judgment  may  be  rendered  in 
favor  of  the  plaintiff  against  one  defend- 
ant and  in  favor  of  one  defendant  against 
one  plaintiff  and  although  sued  jointly 
upon  a  ioint  contract.  Atlantic,  etc.,  R. 
Co.  V.  Laird,  164  U.  S.   393,  400,  41  L.  Ed.  485. 

Effect  of  such  statute  upon  form  of  con- 
troversy.— In  Louisville,  etc.,  R.  Co.  v. 
Ide,  114  U.  S.  52,  29  L.  Ed.  63,  the  court, 
after  setting  out  the  provision  of  §  1204 
of  the  New  York  code  of  civil  procedure 
to  the  effect  that  "judgment  may  be  given 
for  or  against  one  or  more  plaintiffs  and 
for  or  against  one  or  more  defendants;" 
and  referring  to  the  holding  thereunder 
that  when  several  are  sued  upon  a  joint 
contract,  and  it  appears  that  only  a  por- 
tion are  bound,  the  plaintiff  maj-^  recover 
against  those  who  are  actually  liable,  it 
is  said:  "The  same  rule  undoubtedly  pre- 
vails in  many  other  states,  but  this  does 
not  make  a  joint  contract  several,  nor 
divide  a  joint  suit  into  separate  parts.  It 
may  expedite  judicial  proceedings  and 
save  costs,  but  it  does  not  change  the 
form  of  the  controversy,  that  is  to  say, 
the  case.  The  plaintiff  can  still  sue  co 
recover  from  all,  though  he  may  be  able 
to  succeed  only  as  to  a  part."  See,  also, 
Putnam  v.  Ingraham,  114  U.  S.  57,  29  L. 
Ed.   65. 

"The  suit  is  still  one  and  indivisible  for 
the  purpose  of  removal."  Putnam  v.  In- 
graham, 114  U.  S.  57,  29  L.  Ed.  65.  See 
the  title   REMOVAL  OF  CAUSES. 

65.  Right  to  several  judgment  though  all 
defendants  summoned. — Sawin  v.  Kenny, 
93  U.  S.  289,  23  L.  Ed.  926. 

For   a   further  treatment   of  these   stat- 
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United  States  Rev.  Stat.,  §  914,  a  rule  of  practice  for  tlie  courts  of  tlie  United 
Slates  in  that  state. ^"^ 

cc.  Act  of  Congress  Allozving  Judgment  or  Decree  zvithout  Prejudice  to  Ab- 
sent Defendants. — Provisions  Stated. — The  first  section  of  the  act  of  con- 
gress of  February  28,  1839,  provides  that  "where,  in  any  suit  at  law  or  in  equity 
commenced  in  any  court  of  the  United  States,  there  shall  be  several  defendants, 
any  one  or  more  of  whom  shall  not  be  inhabitants  of  or  found  within  the  district 
where  the  suit. is  brought,  or  shall  not  voluntarily  appear  thereto,  it  shall  be  law- 
ful for  the  court  to  entertain  jurisdiction,  and  proceed  to  the  trial  and  adjudication 
of  such  suit  between  the  parties  who  may  be  properly  before  it;  but  the  judgment 
or  decree  rendered  therein  shall  not  conclude  or  prejudice  other  parties  not 
regularly  served  with  process,  or  not  voluntarily  appearing  to  answer. "6" 

Purpose  and  Effect  of  Provision. — The  act  of  1839  was  intended  so  to 
modify  the  jurisdiction  of  the  circuit  court  as  to  make  it  more  practical  and  ef- 
fective. Where  one  or  more  of  the  defendants  sued  were  citizens  of  the  state 
and  were  jointly  bound  with  those  who  were  citizens  of  other  states,  and  who 
did  not  voluntarily  appear,  the  plaintiff  had  a  right  to  prosecute  his  suit  to  judg- 
ment against  those  who  were  served  with  process;  but  such  judgment  or  de- 
cree was  not  to  prejudice  other  parties  not  served  with  process,  or  who  did  not 
voluntarily  appear.<"^  Such  act  did  not  intend  to  change  the  character  of  the 
parties  to  the  suit.  The  plaintiff  may  sue  in  the  circuit  court  any  part  of  the 
defendants,  although  others  may  be  jointly  bound  by  the  contract  who  are  cit- 
izens of  other  states.  The  defendants  who  are  citizens  of  other  states  are  not 
prejudiced  by  this  procedure,  but  those  on  whom  the  process  has  been  served, 
and  who  are  made  amenable  to  the  jurisdiction  of  the  court.^^  In  regard  to 
those  whose  rights  are  in  no  respect  affected  by  the  judgment  or  decree,  it  can 
be  of  no  importance  of  what  state  they  are  citizens.  If  one  of  the  defendants 
should  be  a  citizen  of  the  same  state  with  the  plaintiff,  no  jurisdiction  could  be 
exercised  as  between  them,  and  no  prejudice  to  the  rights  of  either  could  be 
done.'^<^     Neither  the  act  of  congress  of  1839  nor  the  47th  rule  of  the  supreme 

utes,  their  construction  and  eflfect,  see  the  "It   is   a   rule   of   the   common   law,   that 

title  PARTIES,  and  see  the  specific  titles  where    one   of   several   joint   obligors   in   a 

relating  to   actions   ex   contractu.  contract,   whether  verbal  or  in  writing,  is 

66.  State  statute  as  rule  of  practice  for  sued  alone,  he  can  plead  the  nonjoinder 
federal  court  in  state. — Sawin  v.  Kenny,  93  of  the  other  obligors  in  abatement,  and 
U.  S.  289,  23  L.  Ed.  926.  in     cases     where    the    joint    obligors'    not 

67.  Provision  of  act  of  congress  of  Feb-  sued  were  citizens  of  the  same  state  with 
ruary  28,  1839. — Clearwater  v.  Isleredith,  21  the  plaintiff,  or  were  residents  of  some 
How.  489,  16  L.  Ed.  201;  Shields  v.  Bar-  other  district  than  that  where  the  suit  was 
row,  17  How.  130,  15  L.  Ed.  158;  Louis-  brought,  the  jurisdiction  of  the  court  was 
ville,  etc.,  R.  Co.  v.  Letson,  2  How.  497,  defeated.  This  very  serious  difficulty  was 
11  L.  Ed.  353;  Inbusch  v.  Farwell,  1  Black  remedied  by  the  act  of  1839;  for  in  such 
566,  17  L.  Ed.  188;  Jones  v.  Andrews,  10  cases  the  plaintiff  can  now  prosecute  his 
Wall.  327,  19  L.  Ed.  935;  Barney  v.  Balti-  suit  to  judgment  against  any  one  of  such 
more,  6  Wall.  280,  18  L.  Ed.  825;  Minne-  joint  obligors,  in  any  district  where  he 
sota  V.  Northern  Securities  Co.,  184  U.  S.  may  be  found."  Barney  v.  Baltimore,  6 
199,  46   L.   Ed.   499;   Ober  v.   Gallagher,  93  Wall.  280,  18   L.  Ed.  825. 

U.  S.  199,  23  L.  Ed.  829.     See,  also,  Horn  Generally,  as  to  the  jurisdiction,  powers 

V.  Lockhart,  17  Wall.  570,  21  L.  Ed.  657.  and  duties  of  the  circuit  and  other  federal 

68.  Act  of  1839  intended  to  render  juris-  courts,  see  the  titles   COURTS,  vol.  4,  p. 
diction  of  circuit  court  more  practical  and  888,  et  seq.;  JURISDICTION, 
effective. — Clearwater      v.      Meredith,      21  69.  Character  of  parties  to  suit  not  in- 
How.  489,  16  L.   Ed.  201.  tended   to    be    changed    by   act   of    1839.— 

In   Louisville,   etc.,  .R.    Co.   v.    Letson,   2  Clearwater   v.    Meredith,   21    How.   489,    16 

How.  497,  11   L.   Ed.  353,  it  is  stated  that  L.   Ed.  201. 

tlie  act  of  1839  was  passed  exclusively  with  70.    Clearwater    v.     Meredith,    21     How. 

the  intent  to  rid  the  courts  of  the  decision  489,  16  L.  Ed.  201. 

in    the    case    of   Strawbridge   v.    Curtiss,    3  "Since   the   act   of   February  28,   1839   f5 

Cranch    267,    2    L.    Ed.    435,    which,    with  Stat.  321,  §   1),  it  has  never  been  doubted 

that  of  United  States  Bank  v.  Deveaux,  5  that  the   circuit  courts   had  jurisdiction   of 

Cranch  61,  84,  3  L.  Ed.  38,  have  never  been  a  suit  in  equity  of  a  local  nature,  where  a 

satisfactory  to  the  bar.  See,  also,  Ober  v.  citizen  of  one  state  prosecuted  citizens  of 

Gallagher,  93  U.  S.   199,  23  L.  Ed.   829.  other  states,  in  a  district  where  the  prop- 
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court  enables  the  circuit  court  to  make  a  decree  in  a  suit  in  the  absence  of  a 
party  whose  rights  must  necessarily  be  affected  by  such  decree,'^  ^  and  the  ob- 
jection may  be  taken  at  any  time  upon  the  hearing  or  in  the  appellate  court.' - 
(2)  In  Actions  £.v  Delicto. — In  an  action  ex  delicto,  joint  tort  feasors  may 
be  sued  either  separately  or  jointly  at  the  election  of  the  injured  party;  and 
if,  upon  the  trial,  the  proof  warrants,  a  recovery  may  be  had  against  a  single 
defendant.'^  Even  at  common  law,  in  actions  of  tort  against  several  defend- 
ants, though  they  all  join  in  the  same  plea,  and  were  found  jointly  guilty,  yet 
the  plaintiff  might,  after  verdict,  enter  a  nolle  prosequi  as  to  some  of  them,  and 
take  judgment  against  the   rest.^'* 

b.  Judgments  as  an  Entirety. — As  to  the  reversal  of  a  joint  judgment  or  de- 
cree as  an  entirety,  see  the  title  Appeal  and  Error,  vol.  2,  p.  382. 

c.  Conclusiveness. — As  to  the  conclusiveness  of  judgments  or  decrees  against 
joint  or  joint  and  several  obligors  or  judgments  against  joint  tort  feasors,  see 
the  title  Res  Adjudicata. 

8.  Decrees  between  Cocomplainants  or  Codefendants. — Decree  in  Favor 
of  One  Complainant  against  Another. — If  one  complainant  can,  under  any 
circumstances,  have  a  decree  against  another  upon  a  supplemental  or  amended 
bill,  it  must  be  upon  notice  to  the  latter.'^^ 


erty  in  controversy  was  situated,  and  of 
which  one  of  the  defendants  was  an  in- 
habitant. If  all  the  defendants  were 
served  with  process  in  the  district,  or  vol- 
untarily appeared  in  the  suit,  the  decree 
when  passed  would  bind  all.  But  if  they 
were  not  served,  or  did  not  appear,  and 
they  were  not  indispensable  parties,  the 
case  might  proceed  without  them,  and 
their  interests  would  not  be  affected  by 
what  was  done  in  their  absence.  If,  how- 
ever, an  indispensable  party  was  a  citizen 
of  the  same  state  with  the  plaintiff,  the 
jurisdiction  would  be  defeated;  because 
the  controversy  would  not  bo  between 
citizens  of  different  states,  and  thus  not 
within  the  judicial  power  of  the  United 
States  as  defined  by  the  constitution.  The 
decisions  to  this  efifect  are  numerous." 
Ober  V.  Gallagher,  93  U.  S.  199,  23  L.  Ed. 
829. 

71.  Necessity  for  presence  of  parties 
whose  rights  are  to  be  affected  not 
changed  by  statute  or  rule  of  court. — 
Coiron  v.  Millaudon,  19  How.  113,  15  L. 
Ed.  575;  Shields  v.  Barrow,  17  How.  130, 
15   L.   Ed.   158.     See  the   title   PARTIES. 

72.  Objection  for  want  of  necessary  par- 
ties.— Coiron  v.  Millaudon,  19  How.  113, 
15  L.  Ed.  575.  See  the  titles  APPEAL 
AND  ERROR,  vol.  2,  p.  ill;  PARTIES. 

73.  Recovery  against  one  of  several  joint 
tort  feasors. — Atlantic,  etc.,  R.  Co.  v. 
Laird,  164  U.  S.  393,  41  L.  Ed.  485;  Ses- 
sions V.  Johnson,  95  U.  S.  347,  24  L.  Ed. 
598.  See,  generally,  the  title  PARTIES. 
And  see  the  specific  titles  relating  to  ac- 
tions ex  delicto. 

One  of  several  general  owners,  who 
sails  a  vessel  on  shares,  under  an  arrange- 
ment between  himself  and  the  other  own- 
ers, whereby  he  in  efifect  has  become  the 
charterer,  hiring  his  own  crew,  paying  and 
victualling  them,  paying  half  the  port 
charges,  retaining  half  the  net  freight 
after  the  port  charges  are  taken  out,  and 


paying  the  other  half  to  the  general  own- 
ers, is  to  be  considered  the  owner  "pro 
hac  vice,"  and,  as  such,  is  liable  person- 
ally for  a  tortious  collision  with  another 
vessel.  Though  sued  jointly  with  the 
other  general  owners,  in  a  libel  which  does 
not  describe  him  as  owner  pro  hac  vice, 
a  decree  may  be  made  against  him  alone. 
Thorp  V.  Hammond,  12  Wall.  408,  20  L. 
Ed.  419. 

"The  libel  is  for  a  tort,  and  toft  feasors 
are  jointly  and  severally  responsible.  At 
common  law,  when  several  are  sued,  there 
may  be  a  recovery  against  one  alone,  or 
against  more  than  one,  and  less  than  the 
whole  number.  We  know  of  no  reason 
for  a  different  rule  in  admiralty,  and  it  is 
in  accordance  with  admiralty  practice  to 
decree  against  one  of  several  respondents 
to  a  libel  for  a  tort,  and  to  discharge  the 
others."  Thorp  v.  Hammond,  12  Wall. 
408.  417,  20  L.  Ed.  419. 

The  action  of  debt  lies  for  a  statutory 
penalty,  because  the  sum  demanded  is 
certain,  but  though  in  form  ex  contractu, 
'it  is  founded  in  fact  upon  a  tort.  The 
necessity  of  establishing  a  joint  liability  in 
such  cases  does  not  exist;  it  is  sufficient 
if  the  liability  of  any  of  the  defendants 
be  shown.  Judgment  may  be  entered 
against  them  and  in  favor  of  the  others, 
whose  complicity  in  the  offense  for  which 
the  penalty  is  prescribed,  is  not  proved, 
as  though  the  action  were  in  form  as  well 
as  in  substance  ex  delicto.  Chaffee  &  Co. 
V.  United  States,  18  Wall.  516,  21  L.  Ed. 
908.  See  the  title  DEBT,  THE  ACTION 
OF,  vol.   5,   p.  205. 

74.  Right  to  enter  nolle  pros,  as  to  some 
defendants  in  actions  ex  delicto. — Minor  v. 
Mechanics'   Bank,  1   Pet.  46,  7   L.   Ed.  47. 

75.  Decree  in  favor  of  one  complainant 
against  another — Necessity  for  notice. — 
Smith  V.  Woolfolk,  115  U.  S.  143,  29  L. 
Ed.  357.  See,  generally,  the  titles  EQ- 
UITY,  vol.    5,   p.    803;    NOTICE;    SUM- 
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In  chancery  suits,  adverse  rights  as  between  the  codefendants  may 
be  determined;  and  a  party  who  had  a  hearing  and  an  opportunity  to  assert 
his  rights  will  be  bound  by  the  decree,  so  far  as  it  affects  them  J  ^  Such  decree 
between  codefendants  must,  however,  be  upon  proper  proofs,  and  under  plead- 
ings between  plaintiffs  and  defendants,  which  bring  the  respective  claims  and 
rights  of  such  codefendants   between   themselves  under  judicial   cognizance "" 

As  to  necessity  for  a  cross  bill  in  order  that  a  defendant  may  have  a  de 
cree  against  a  codefendant,  see  the  title  Cross  Bili^S,  vol.  5,  p.  135. 

D.  Pleading's,  Issues  and  Proofs — 1.  Necessity  for  Pleadings  Raising 
Material  Issue. — The  necessit)^  for  raising  a  material  issue  for  the  considera- 
tion of  the  court  by  proper  pleadings,  and  the  form  and  sufficiency  of  such  plead- 
ings, will  be   found  treated   elsewhere  in  this  work.'^'s 

2.  Conformity  to  and  Limitation  by  Pleadings  and  Proofs. — It  is  a  well- 
established  rule  that  a  court  can  consider  only  what  is  put  in  issue  by  the  plead- 
ings,^^ and  that  a  judgment  or  decree  must  be  responsive  to  the  issues  tendered 
by  the  pleadings. ^"^     It  must  conform  to  and  be  sustained  by  the  allegations  of 


MONS  AND  PROCESS;  SUPPLEMEN- 
TAL PLEADING. 

76.  Determination  of  adverse  rights  be- 
tween codefendants  in  chancery. — Corco- 
ran v.  Chesapeake,  etc.,  Canal  Co.,  94  U. 
S.   741,  24  L.   Ed.   190. 

77.  Must  be  upon  proper  proofs  and  un- 
der pleadings  bringing  respective  claims 
and  rights  before  court. — The  language  of 
a  decree  in  chancery  must  be  construed 
in  reference  to  the  issue  which  is  put  for- 
ward by  the  prayer  for  relief  and  other 
pleadings,  and  which  these  show  it  was 
meant  to  decide.  Hence,  though  the  lan- 
guage of  the  decree  be  very  broad  and 
emphatic — enough  so,  perhaps,  when 
taken  in  the  abstract  merely,  to  include 
the  decision  of  questions  between  code- 
fendants— yet  where  the  pleadings,  in 
eluding  the  prayer  for  relief,  are  not 
framed  in  the  way  usual  in  equity  when 
it  is  meant  to  bring  the  respective  claims 
and  rights  of  codefendants  before  the 
court,  but  are  framed  as  in  a  controversy 
between  the  complainant  and  defendant 
chiefly  or  only — such  general  language 
will  be  held  down  .to  these  two  principal 
parties  alone.  Minnesota  Co.  v.  Chamber- 
lain. 3   Wall.   704,    18    L.    Ed.   247. 

78.  Necessity,  manner  and  sufficiency  of 
raising  issue  by  pleadings. — See,  generally, 
the  titles  EQUITY,  vol.  5,  p.  842; 
PLEAD!  NGS._ 

Joinder  of  issue  sufficient  though  in- 
formal.— See  Bender  v.  Fromberger,  4 
Dall.   436,   441,   1    L.   Ed.   898. 

As  to  form  and  sufficiency  of  pleadings 
in  particular  instances,  see  the  specific 
titles. 

As  to  the  effect  of  defects  in  pleadings 
as  dependent  upon  the  nature  of  such  de- 
fects, see  post,  "Arrest  of  Judgment,"  VII. 
And  see  the  titles  AMENDMENTS,  vol. 
1,  p.  308,  et  seq.;  APPEAL  AND  ER- 
ROR,  vol.    2,   p.    378;    PLEADING. 

As  to  the  sufficiency  of  one  good  count 
in  a  declaration,  to  support  a  verdict  and 
judgment  thereon,  see  the  titles .  PLEAD- 
ING; VERDICT. 


79.  Court  can  consider  only  matters 
put  in  issue  by  pleadings. — Washington 
Railroad  v.  Bradleys,  10  Wall.  299,  19  L. 
Ed.    894. 

A  decree  is  erroneous  when  it  is  made 
to  cover  questions  not  presented  by  the 
pleadings  and  entirely  dehors  the  issues 
in  the  case.  New  Orleans  v.  Citizens' 
Bank,  167  U.  S.   371,  406,  42  L.   Ed.   202. 

It  is  a  "settled  rule  that  the  decree  must 
conform  to  the  allegations  in  the  plead- 
ings, as  well  as  to  the  proofs  in  the  cause; 
therefore,  when  the  question  is  on  the 
validity  of  a  location,  and  neither  its  va- 
gueness nor  its  certainty  are  distinctly  put 
in  issue  by  the  pleadings,  the  testimony  to 
that  point  will  be  disregarded  by  the 
federal  supreme  court;  but  if  the  merits 
appear  to  justify  it,  the  cause  will  be  re- 
manded to  the  court  below,  with  direc- 
tions to  permit  the  pleadings  to  be 
amended.  Crocket  v.  Lee,  7  Wheat.  522, 
5   L.   Ed.   .513. 

Judgment  on  merits  improper  where 
cnlv  question  of  jurisdiction  submitted. — 
In  The  Secretary  v.  McGarrahan,  9  Wall. 
298,  19  L.  Ed.  579,  it  was  stipulated  that 
the  cause  should  be  submitted  to  the 
court  upon  briefs  and  arguments.  The 
respondent,  however,  though  appearing 
generally,  pleaded  only  to  the  jurisdiction 
of  the  court,  and  the  question  of  juris- 
diction was  the  only  point  argued  and  sub- 
mitted for  decision.  It  was  held  that  a 
judgment  upon  the  merits  was  unwar- 
ranted and  erroneous. 

80.  Must  be  responsive  to  issues  tend- 
ered by  pleadings. — Reynolds  v.  Stockton, 
140  U.  S.  254,  35  L.  Ed.  464;  Hughes  v. 
Union  Ins.  Co.,  8  Wheat.  294,  5  L.  Ed. 
520;  New  Orleans  v.  Citizens'  Bank,  167  U. 
S.  371,  42  L.   Ed.  202. 

"The  invalidity  of  the  judgment  de- 
pends upon  the  fact  that  it  is  in  no  man- 
ner responsive  to  the  issues  tendered  by 
the  pleadings.  This  idea  underlies  all  liti- 
gation. Its  emphatic  language  is,  that  a 
judgment,  to  be  conclusive  upon  the  part- 
ies   to    the    litigation,    must    be   responsive 
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die  parties,  as  well  as  by  the  proofs  in  the  cause,  and  cannot  be  founded  upon 
facts  not  put  in  issue  by  the  pleadings. ^^ 

E.  Verdict  and  Findings — 1.  Necessity. — As  to  the  right  to  trial  by  jury 
and  necessity  for  verdict,  see  the  titles  Jury;    Verdict. 

As  to  verdict  on  issues  to  jury  in  chancery  cases,  see  the  title  Issues 
TO  Jury,  ante,  p.  526. 

Necessity  for  Sufficient  Findings  of  Fact  by  Court  to  Sustain  Judg- 
ment.— In  those  jurisdictions  where  the  court,  in  cases  tried  by  it  without  a 
jury,  is  required  to  make  findings  of  fact,  such  findings  must  be  sufficient  to  sus- 
tain the  judgment  of  the  court.^2 

2.  Conformity  to  Verdict — a.  In  General. — See,  generally,  the  titles  Sen- 
tence AND  Punishment  ;    Verdict.     It  is  a  well-established  rule  that  in  pro- 


to  the  matters  controverted."  Reynolds 
V.   Stockton,   140  U.    S.  254,  35   L.   Ed.   464. 

Definition  of  "matter  in  issue." — "In 
the  case  of  Smith  v.  Ontario,  18  Blatch- 
ford  454,  457,  Circuit  Judge  Wallace  ob- 
served that  'the  matter  in  issue'  has  been 
defined  in  a  case  of  leading  authority  as 
'that  matter  upon  which  the  plaintiff  pro- 
ceeds by  his  action,  and  which  the  de- 
fendant controverts  by  his  pleading.' 
King  V.  Chase,  15  N.  H.  9."  Reynolds  v. 
Stockton,  140   U.   S.  254,  35  L.  Ed.   464. 

For  a  full  treatment  of  the  matter  in 
issue  as  determining  the  conclusiveness  of 
a  former  judgment  or  decree  when  intro- 
duced in  evidence  or  as  a  bar  to  a  sub- 
sequent action,  see  the  title  RES  AD- 
JUDICATA. 

81.  Conformity  to  the  limitation  by 
pleadings  and  proofs. — The  Hoppet,  7 
Cranch  389,  3  L.  Ed.  380;  Carneal  v. 
Banks,  10  Wheat.  181,  6  L.  Ed.  298; 
Crocket  v.  Lee,  7  Wheat.  522,  5  L.  Ed. 
513;  Harding  v.  Handy,  11  Wheat.  103, 
6  L.  Ed.  429;  Vattier  v.  Hinde,  7  Pet.  252, 

8  L.  Ed.  675;  Harrison  v.  Nixon,  9  Pet. 
483,  9  L.  Ed.  201;  Boyce  v.  Grundy,  9 
Pet.  275,  9  L.  Ed.  127;  Foster  v.  Goddard, 
1  Black  506.  17  L.  Ed.  228;  Washington 
Railroad  v.  Bradleys,  10  Wall.  299,  19  L. 
Ed.  894;  Groshalz  v.  Newman,  21  Wall. 
481,  22  L.  Ed.  471;  Putnam  v.  Day,  22 
Wall.  60,  22  L.  Ed.  764;  Williams  v.  Jack- 
son, 107  U.  S.  478,  27  L.  Ed.  529;  Real 
De  Delores  Del  Oro  v.  United  states,  175 
U.  S.  71,  44  L.  Ed.  76.  And  see  Barnes  v. 
Chicago,  etc.,  Railway,  122  U.  S.  1,  30  L. 
Ed.  1128;  Minnesota  Co.  v.  Chamberlain, 
3  Wall.  704,  18  L.  Ed.  247.  See,  gen- 
erally, the  titles  ADMIRALTY,  vol.  1, 
p.  178;  EQUITY,  vol.  5,  p.  803;  PLEAD- 
ING. 

Every  bill  must  contain  in  itself  suf- 
ficient matter  of  fact,  per  se,  to  maintain 
the  case  of  the  plaintiff;  the  proofs  must 
be  according  to  the  allegations  of  the 
parties,  and  if  the  proofs  go  to  matters 
not  within  the  allegations,  the  court  can- 
not judicially  act  upon  them  as  a  ground 
for  decision;  for  the  pleadings  do  not  put 
them  in  contestation.     Harrison  v.  Nixon, 

9  Pet.   483,  9   L.   Ed.  201. 

Rule  as  limiting  faith  and  credit  to  be 
given  to  judgments  of  sister  states. — The 
rule  that  a  judgment  is  conclusive  only  so 


far  as  it  determines  matters  which  by  the 
pleadings  are  put  in  issue,  enters  into  and 
limits  the  constitutional  provision  as  to 
the  full  faith  and  credit  which  must  be 
given  in  one  state  to  judgments  rendered 
in  the  courts  of  another  state.  Reynolds 
V.  Stockton,  140  U.  S.  254,  35  L.  Ed.  464. 
See  the  title  FOREIGN  JUDGMENTS, 
RECORDS  AND  JUDICIAL  PRO- 
CEEDINGS, vol.  6,  p.  335. 

Judgments  in  excess  of  demand. — The 
petition  by  which  the  suit  on  the  bond  was 
instituted,  stated  the  debt  to  be  $15,555.18, 
the  verdict  of  the  jury  was  for  $20,000; 
and  upon  this  a  judgment  was  entered  up 
against  the  estate  of  two  of  the  obligors 
in  the  bond,  jointly  and  severally,  for 
$20,000,  and  a  judgment  against  two  of 
the  legal  representatives  of  one  of  the 
obligors,  for  $10,000  each.  "Upon  no  pos- 
sible ground,  can  this  judgment  be  sus- 
tained." Cox  V.  United  States,  6  Pet.  172, 
8  L.  Ed.  359. 

A  defendant  was  summoned  to  answer 
for  a  debt  under  forty  shillings.  The 
matter  in  dispute  was  referred  to  three 
men  who  reported  more  than  forty  shil- 
lings due  the  plaintiff  and  judgment  was 
entered  for  that  amount.  The  Pennsyl- 
vania supreme  court  reversed  the  judg- 
ment because  it  was  for  a  greater  amount 
than  the  defendant  wae  summoned  to  an- 
swer for.  Pinchin  v.  Fry,  1  Dall.  405,  1 
L.   Ed.   197. 

In  debt,  a  less  sum  may  be  recovered 
than  that  demanded  in  the  writ.  See  the 
title  DEBT,  THE  ACTION  OF,  vol.  5, 
p.   211. 

As  to  the  effect  of  the  prayer  for  relief 
in  a  bill  in  equity  as  limiting  relief  which 
may  be  given  by  the  decree,  see  the  title 
EQUITY,  vol.  5,  p.  852. 

82.  Necessity  for  findings  of  court  in 
support  of  judgment. — Kahn  v.  Smelting 
Co..  102  U.  S.  641,  26  L.  Ed.  266. 

Generally,  as  to  the  form  and  sufficiency 
of  findings  of  court,  see  the  title  APPEAL 
AND  ERROR,  vol.  1,  p.  1031. 

Insufficient  finding  to  sustain  decree. — 
T.  claimed  that  he  was  a  cotenant  of  a 
certain  mine  and  that  therefore  he  was 
entitled  to  an  accounting  by  the  other 
cotenants.  It  was  held  that  a  finding 
"that  there  was  no  such  cotenancy  be- 
tween the  plaintiff  and  defendants  in   the 


JUDGMENTS  AND  DECREES. 


571 


ceedings  at  law,  where  a  jury  is  impaneled  to  try  the  facts,  the  judgment  of  the 
court  must  conform  to  and  follow  the  verdict. ^^ 

Propriety  of  Judgment  on  Special  Findings  When  Inconsistent  with 
General  Verdict. — It  has  been  held  that  an  act  of  the  legislature  authorizing 
special_  findings  of  fact  and  providing  for  judgment  on  such  special  findings,  if 
inconsistent  with  the  general  verdict,  is  not  in  contravention  of  the  seventh 
amendment  of  the  constitution  of  the  United  States  as  to  the  right  of  trial  by 
jury.s^ 

b.  Judgment  Non  Obstante  Veredicto. — A  judgment  non  obstante  veredicto 
is  a  judgment  rendered  in  favor  of  one  party  notwithstanding  the  verdict  ob- 
tained by  the  other  party,  and  is  properly  given  when  it  appears  to  the  court 
that  the  party  obtaining  the  verdict  has  shown  himself  to  be  in  the  wrong,  and 
that  the  issue,  though  decided  in  his  favor  by  the  jury,  is  on  a  point  which  does 
not  better  his  case.**^ 

F.  Conformity  to  Referee's  Report.— As  to  the  necessity  for  a  judgment 
or  decree  to  conform  to  the  report  of  the  referee  in  a  case  where  a  reference  has 
been  ordered,  see  the  title  Re;fe;rEnces. 

IV.    Form  and  Sufficiency. 

A.    Formal  Requisites. — Common-Law  Form  of  Judgment. The  term 

*'ideo  consideratum  est"  was  the  appropriate  and  only  form  known  to  the  com- 
mon law  to  denote  the  judgment  of  a  court,  on  a  matter  of  record,  in  contradis- 


mine  in  controversy  as  entitled  the  plain- 
tiff to  an  account"  was  not  a  sufficient 
finding  of  fact  upon  which  to  base  a  de- 
cree. Kahn  v.  Smelting  Co.,  102  U.  S. 
641,    646,   26    L.    Ed.    266. 

83.  Judgment  must  conform  to  and  fol- 
low verdict. — Bennett  v.  Butterworth,  11 
How.  669,  13  L.  Ed.  859;  Van  Ness  v. 
Van   Ness,  6  How.  62,  12  L.  Ed.  344. 

A  verdict  in  any  court  of  common  law, 
if  not  set  aside,  is  in  all  cases  conclusive 
as  to  the  fact  found  by  the  jury,  and  the 
judgment  of  the  court  must  follow  it.  Van 
Ness  V.  Van  Ness,  6  How.  62,  12  L.  Ed. 
344. 

"A  verdict  is  bad  if  it  varies  from  the 
issue  in  a  substantial  matter,  or  if  it 
finds  only  a  part  of  that  which  is  in  issue; 
and,  though  the  court  may  give  form  to 
a  general  finding,  so  as  to  make  it  har- 
m.onize  with  the  issue,  yet  if  it  appears 
that  the  finding  is  different  from  the  issue, 
or  is  confined  to  a  part  only  of  the  mat- 
ter in  issue,  no  judgment  can  be  rendered 
upon  the  verdict.  Patterson  v.  United 
States,  2  Wheat.  221,  4  L.  Ed.  224."  Dow- 
ney V.  Hicks,  14  How.  240,  14  L.  Ed.  404. 
See  the  title  VERDICT. 

A  verdict  "for  the  defendants,  subject 
to  the  opinion  of  the  court  upon  the  points 
reserved,"  does  not  authorize  an  absolute 
judgment  for  the  defendants,  unless  the 
points  reserved  and  the  opinion  of  the 
court  thereon,  are  stated  on  the  record. 
Smith  V.  Delaware  Ins.  Co.,  3  W.  C.  C. 
127,  reversed.  Smith  v.  Delaware  Ins. 
Co.,   7    Cranch   434.    3    L._  Ed.    396. 

84.  Judgment  on  special  findings  when 
latter  inconsistent  with  general  verdict. — 
^Valker  ?'.  New  Mexico,  etc.,  R.  Co.,  16.5 
U.  S.  593,  41  L.  Ed.  837.  See  the  title 
VERDICT. 


85.  Judgment  non  obstante  veredicto — 
When  proper.— 2  Bouv.  Law  Diet.  tit. 
Judgment.  Hogan  v.  Ross,  13  How.  173, 
14  L.  Ed.  100;  Minor  v.  Mechanics'  Bank, 
1  Pet.  46,  7  L.  Ed.  47. 

"The  pleas  demurred  to  therefore,  could 
not  but  be  properly  overruled;  and  with 
respect  to  that  upon  which  issue  was 
joined,  it  being  immaterial  and  inconclu- 
sive as  to  the  entire  declaration,  and  de- 
fective in  the  same  sense  with  the  others, 
had  the  issue  been  found  against  the  plain- 
tiff, he  would  still  have  been  entitled  to 
judgment  non  obstante  veredicto."  Hogan 
V.  Ross,  13  How.  173,  14  L.  Ed.  100. 

"If  the  judgment  originally  rendered 
upon  the  special  verdict  here  in  question 
had  still  subsisted,  the  case  would  be  a 
dift'erent  one.  But  that  judgment  was  re- 
versed. The  reversal  took  away  all  ef- 
ficacy from  the  verdict.  It  is  true  this 
court  ordered  a  judgment  to  be  entered 
upon  it  in  favor  of  the  defendant,  but  that 
was  not  upon  the  ground  that  the  verdict 
showed  title  in  the  defendant,  but  because 
it  showed  there  was  none  in  the  plaintiff. 
The  judgment  for  the  defendant  followed 
as  a  matter  of  course.  It  was,  in  effect, 
a  judgment  veredicto  non  obstante,  or  of 
nonsuit.  Instead  of  giving  the  findings 
its  sanction,  and  resting  upon  them  as  its 
foundation,  the  judgment  denied  their  ef- 
ficacy and  repelled  them  as  immaterial." 
Smith  V.  McCool,  16  Wall.  560,  21  L.  Ed. 
324. 

As  to  the  right  of  a  court  of  chancery 
to  decree  in  disregard  of  the  verdict  of  the 
jury,  where  an  issue  has  been  directed, 
see  the  title  ISSUES  TO  JURY,  ante,  p. 
520. 
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tinction  to  an  order  or  award  in  granting  or  refusing  a  motion, ^^  and  the  omis- 
sion of  such  term  was  deemed  good  evidence  that  the  law  did  not  recognize  a 
decision  in  which  these  words  were  not  used,  as  a  final  judgment  on  which  a 
writ  of  error  could  be  brought. ^'^  Under  modern  practice,  however,  the  form 
of  the  record  of  a  judgment  is  regulated  by  the  practice  of  the  court  in  which 
the  action  is  prosecuted,  and  to  make  such  a  record  valid  upon  its  face,  it  would 
seem  that  it  is  only  necessary  for  it  to  appear  that  the  court  had  jurisdiction  of 
the  subject  matter  of  the  action  and  of  the  parties,  and  that  a  judgment  had  in 
fact  been  rendered. ^^ 

Form  of  Decree  or  Order  Prescribed  by  Equity  Rules  of  Supreme 
Court. — The  eighty-sixth  rule  in  equity  adopted  by  the  United  States  supreme 
court  has  prescribed  the  form  in  which  a  decree  shall  be  couched  as  follows: 
"This  cause  came  on  to  be  heard  at  this  terrri,  and  was  argued  by  counsel;  and 
thereupon,  in  consideration  thereof,  it  was  ordered,  adjudged  and  decreed,  as 
follows,  viz:"    here  reciting  the  decree  or  order. ^9 

Adaptation  of  Decree  to  Circumstances  of  Case. — The  flexibility  of  de- 
crees of  a  court  of  equity  enable  it  to  meet  every  emergency,^*^  and  the  court 
will  mould  its  relief,  and  give  redress  according  to  the  circumstances  of  each 
case.^^ 

B.  Certainty. — A  judgment  or  decree,  to  be  operative,  must  contain  suffi- 
cient certainty  in  itself;    it  cannot  be  aided  by  presumption. ''^ 


86.  Common-law  form  of  final  judgment. 

— Hohnes   z'.  Jennison,   14   Pet.   540,    10   L. 
Ed.    579. 

Use  of  common-law  form  in  United 
States  supreme  court. — After  setting  out 
the  words  used  in  a  number  of  cases  in 
the  supreme  court,  the  court  said:  "In 
applying  these  varied  forms  to  the  sub- 
stance, it  is  apparent  that  this  court  ad- 
heres to  those  of  the  common  law  and  its 
principles,  having,  it  is  true,  less  regard 
to  mere  terms,  but  leaving  no  difficulty 
in  ascertaining  their  meaning,  in  their  use, 
and  application  to  their  action  on  the  case 
before  them."  Holmes  v.  Jennison,  14 
Pet.   540,   10   L.   Ed.   579. 

87.  Effect  of  omission  of  term  on  right 
to  bring  writ  of  error. — Holmes  v.  Jenni- 
son, 14  Pet.  540,  10  L.  Ed.  579.  See  the 
title  APPEAL  AND  ERROR,  vol.  1,  p. 
929. 

88.  Particular  form  not  material  under 
modern  practice. — Maxwell  v.  Stewart,  22 
Wall.   77,  22    L.   Ed.   564. 

"It  is  well  settled,  that,  if  a  judgment 
be  defective  in  form,  yet  if  it  follows  and 
is  responsive  to  the  issue,  and  is  substan- 
tially right  in  that  respect,  neither  such 
defect,  nor  any  surplusage  contained  in 
it,  is  a  ground  for  error."  Dissenting 
opinion  of  Wayne,  J.,  in  United  States  v. 
King,  7  How.  833,  12  L.  Ed.  934. 

"The  forms  and  modes  of  expression, 
by  which  any  tribunal  pronounces  its  dis- 
cretion to  have  been  exercised,  does  not 
affect  the  nature  or  character  of  its  de- 
cision; that  depends  on  what  it  has  decided 
and  its  effect,  whether  it  is  a  final  judg- 
ment, or  an  interlocutory  one,  or  a  mere 
summary  order,  direction  or  decision,  on 
a  rule  or  motion,  which  is  not  in  law  a 
judgment,  though  it  may  be  expressed  in 
the  words  appropriate  to  a  judgment.  The 
laws  looks  to  the  thing  done,  as  the  true 
test  of  whether  it  is  cognizable  in  error." 


Holmes  v.  Jennison,  14  Pet.  540,  10  L. 
Ed.   579. 

"If  entered  in  the  course  of  judicial  pro- 
ceedings, of  which  the  court  has  juris- 
diction, it  is  binding  until  reversed  or  set 
aside,  no  matter  how  irregular  it  may  be 
as  to  matters  of  form."  Gunn  v.  Plant,  94 
U.  S.  664,  24  L.  Ed.  304.  See  post,  "Col- 
-  lateral  Attack  on  Judgments  or  De- 
crees," XII.  And  see,  also,  the  title  RES 
ADJUDICATA. 

An  order  embracing  both  a  finding  and 
a  judgment  is  not  for  that  reason  a  nul- 
lity. Morgan  v.  Eggers,  127  U.  S.  63,  32 
L.  Ed.  56.  See,  generally,  the  title  AP- 
PEAL AND  ERROR,  vol.  1,  p.  1023. 

As  to  the  usual  form  of  a  judgment 
or  decree  in  particular  instances,  see  the 
appropriate  titles. 

89.  Form  of  decree  or  order  under  equity 
rule  of  United  States  supreme  court. — 
Putnam  r.  Day,  22  Wall.  60,  22  L.  Ed.  764. 

90.  Flexibility  of  decrees  in  chancery. — 
Sharon  v.  Tucker,  144  U.  S.  533,  36  L.  Ed. 
532. 

"All  persons  materially  interested  in  the 
subject  of  a  suit  in  chancery  ought  to  be 
made  parties,  either  plaintiffs  or  defend- 
ants: but  this  is  a  rule  established  for  the 
convenient  administration  of  justice,  and 
is  more  or  less  within  the  discretion  of 
the  court:  and  it  should  be  restricted  to 
parties  whose  interests  are  in  the  issue, 
and  to  be  affected  by  the  decree:  the  relief 
granted  will  always  be  so  modified  as  not 
to  affect  the  interests  of  others."  Me- 
chanics' Bank  v.  Seton,  1  Pet.  299,  7  L.  Ed. 
152.      See,   generally,    the   title    PARTIES. 

91.  Decrees  adapted  to  circumstances  of 
particular  case. — See  the  title  EQUITY, 
vol.  5,  p.  812. 

92.  Necessity  for  certainty  in  judgment 
or  decree.— Watts  v.  Waddle,  6  Pet.  389, 
8  L.  Ed.  437. 
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C.  Specification  of  Relief  Granted  and  Medium  of  Payment— 1.  Judg- 
ment FOR  Money  or  Property  Sued  for. — Necessity  for  Money  Judgment. 
— The  court,  in  an  action  for  money,  can  give  judgment  only  for  the  money 
found  by  the  jury,  and  cannot  give  a  judgment  for  property  instead  of  money.'^s 

2.    Medium  of  Payment. — See,  generally,  the  title  Payment. 

When  obligations  made  payable  in  coin  are  sued  upon,  judgment  may 
be  entered  for  coined  dollars  and  parts  of  dollars. '^^ 

As  to  judgments  on  contracts  payable  in  confederate  currency,  see  the 
title  Payment. 


By  inadvertence  an  error  was  made  in 
the  description  of  certain  property  in  a 
decree,  by  which  the  decree  was  rendered 
uncertain  and  practically  void  on  account 
of  this  uncertainty  in  the  description.  It 
was  held  that  such  a  decree  was  not  bind- 
ing and  that  a  sale  under  it  constitutes  no 
cloud  upon  the  title  of  the  party  owning 
it  as  such  a  sale  was  a  nullity;  and  that 
although  the  sale  conveyed  no  title  it  did 
not  estop  the  party  who  bought  it  under 
this  decree  from  having  it  sold  again. 
Shepherd  v.  Pepper,  133  U.  S.  636,  646,  33 
L.  Ed.  706. 

Sufficient  if  decree  can  be  rendered  cer- 
tain.—In  Telfair  v.  Stead,  2  Cranch  407,  3 
L.  Ed.  320,  which  was  a  writ  of  error  to 
reverse  a  decree  in  chancery  of  the  circuit 
court  for  the  district  of  Georgia,  it  was  as- 
signed for  error  that  the  decree,  being  in 
pounds,  shillings  and  pence  was  vague 
and  uncertain.  It  was  held,  however, 
that  the  relative  value  of  dollars  to  the 
currency  of  Georgia  was  well  known,  and 
that  if  the  decree  could  be  rendered  cer- 
tain it  was  sufficient. 

93.  Necessity  for  money  judgment  in 
action  for  money. — Bennett  v.  Butter- 
worth,  11   How.   669,  13  L.  Ed.  8.59. 

"If  any  judgment  could  have  been  ren- 
dered on  the  verdict,  it  ought  to  have  been 
a  judgment  for  the  money  found  by  the 
jury.  For  the  trial  of  facts  by  a  jury 
would  be  of  very  little  value,  if,  upon  a 
verdict  for  money  to  a  certain  amount, 
the  court  could  infer  that  the  jury  in- 
tended to  find  something  else,  and  give  a 
judgment  for  property  instead  of  money." 
Bennett  v.  Butterworth,  11  How.  669,  13 
L.  Ed.  859. 

"When  suit  is  brought  on  a  contract,  it 
becomes  merged  in  the  judgment;  if  the 
defendant  claims  a  right  to  pay  it  in  any- 
thing else  than  money,  he  must  plead  it 
and  set  it  up  on  the  trial;  for  the  court, 
on  an  action  for  money,  can  give  judg- 
ment only  for  the  payment  of  money.  If, 
after  trial,  verdict,  and  judgment,  the 
plaintiff  on  motion  could  raise  a  new 
question  as  to  set-off,  tender,  or  a  right  to 
satisfy  his  debt  in  some  other  way  than 
by  payment  of  money,  the  judgment  of  a 
court,  instead  of  being  the  end  of  contro- 
versy, would  be  but  the  beginning  of  liti- 
gation." Dissenting  opinion  of  Grier,  J., 
in  Woodruff  v.  Trapnall,  10  How.  190,  13 
L.  Ed.  383. 

Necessity  for   expressior    of   alternative 


in  actions  to  recover  personalty  or  value 
thereof. — In  an  action  for  the  recovery  of 
the  possession  of  personal  property,  in  a 
state  in  which  it  is  provided  by  statute 
that  the  judgment  in  such  action  may  be 
for  the  possession  of  the  property,  or  the 
value  thereof  in  case  a  delivery  cannot  be 
had,  and  damages  for  the  detention,  while 
it  is  true  that  there  can  be  no  judgment 
for  the  value  if  there  can  be  a  delivery  of 
the  property,  j'et  it  is  not  true  that  a 
judgment  is  necessarily  erroneous  if  the 
alternative  is  not  expressed  upon  its  face. 
The  court  must  be  satisfied  that  the  de- 
livery cannot  be  made  before  it  can  ad- 
judge absolutely  the  payment  of  money. 
But  if  so  satisfied,  it  may  so  adjudge.  A 
special  finding  that  a  delivery  cannot  be 
made  is  not  necessary.  An  absolute  judg- 
ment for  the  money  is  equivalent  to  such 
a  finding.  Boley  v.  Griswold,  20  Wall. 
4S6,  22  T..  V(\  375_  gge,  generally,  the  ti- 
tles DETINUE,  vol.  5,  p.  345;  TROVER 
AND   CONVERSION. 

94.  When  judgment  for  coined  dollars 
or  parts  thereof  proper. — Bronson  v. 
Rodes,  7  Wall.  229,  19  E-  Ed.  141;  Bron- 
son V.  Kimpton,  8  Wall.  444,  19  L.  Ed. 
433;  Trebilcock  v.  Wilson,  12  Wall.  687,  20 
L.  Ed.  460;  Dewing  v.  Sears,  11  Wall.  379, 
20  L.  Ed.  189;  Cheang-Kee  v.  United 
States,  3  Wall.  320,  18  L.  Ed.  72;  Butler  v. 
Horwitz,  7  Wall.  258,  259,  19  L.  Ed.  149; 
Bank  v.  Supervisors,  7  Wall.  26,  28,  19  L. 
Ed.  60;  Gregory  v.  Morris,  96  U.  S.  619,  24 
L.  Ed.  740:  The  Emilv  Souder.  17  Wall. 
666,  21  L.  Ed.  683.  See,  also,  the  dissent- 
ing opinions"  in  Legal  Tender  Cases,  12 
Wall.  457,  20  L.  Ed.  287,  and  in  The 
Vaughan  &  Telegraph,  14  Wall.  258,  20  L. 
Ed.  807. 

"When,  therefore,  contracts  made  pay- 
able in  coin  are  sued  upon,  judgments 
may  be  entered  for  coined  dollars  and 
parts  of  dollars;  and  when  contracts  have 
been  made  payable  in  dollars  generally, 
without  specifying  in  what  description  of 
currency  payment  is  to  be  made,  judg- 
ments may  be  entered  generally,  without 
such  specification."  Bronson  v.  Rodes,  7 
Wall.  229,  19  L.  Ed.  141,  affirmed  in  Bron- 
son V.  Kimpton,  8  Wall.  444,  19  L.  Ed.  433. 

On  a  lease  where  a  yearly  rent  of  "four 
ounces,  two  penny-weights,  and  twelve 
grains  of  pure  gold  in  coined  money"  is 
reserved  (equivalent  at  the  time  when  the 
lease  was  made  to  $80  per  annum,  and  at 
the  time  when  suit  was  brought  to  $87.25 
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3.  Manner  and  Sufficiency  of  Indicating  Money  Judgment. — In  a  judg- 
ment for  the  recovery  of  money,  the  use  of  numerals  merely,  that  is  to  say, 
numerals  without  some  mark  indicating  that  they  stand  for  money,  is  in- 
sufficient.^^ 

D.  Recitals  as  to  Pleadings  and  Facts  on  Which  Decree  Founded. — 
In  England,  it  seems,  the  decree  always  recites  the  substance  of  the  bill  and 
answer  and  the  pleadings,  and  also  the  facts  on  which  the  court  founds  its 
decree  ;^^  but  in  America,  the  decree  does  not,  ordinarily,  recite  either  the  bill 
or  answer  or  other  pleadings  f'  and  generally,  not  the  facts  on  which  the  decree 
is  founded. ^^  With  us,  the  bill  and  answer,  and  other  pleadings,  together  with 
the  decree,  constitute  what  is  properly  considered  as  the  record.^^ 


per  annum),  judgment  should  be  entered 
for  coined  dollars  and  parts  of  coined  dol- 
lars, and  not  for  United  States  notes 
(made  by  statutes  of  the  United  States  a 
legal  tender),  and  equivalent  in  market 
value  to  the  value  in  coined  money  of  the 
stipulated  weight  of  pure  gold.  Dewing 
V.  Sears,  11  Wall.  379,  20  L.  Ed.  189._ 

In  debt  for  custom-house  duties,  a  judg- 
ment for  so  many  dollars,  "payable  in 
gold  (and  silver)  money  of  the  United 
States"  for  duties,  is  good  (nothing  but 
gold  and  silver  coin  having  been  made  a 
legal  tender  for  this  species  of  debt  to 
the  government;  though  treasury  notes 
were  by  a  statute  of  1862  made  a  legal 
render  in  regard  to  most  other  debts). 
Cheang-Kee  v.  United  States,  3  Wall.  320, 
18  L.  Ed.  72. 

Where  a  party  entitled  to  recover  a  cer^ 
tain  amount  in  gold  coin  takes,  with  the 
approbation  of  the  court,  a  judgment 
v.'hich  may  be  discharged  in  currency,  the 
iudgment  should  be  for  a  sum  equivalent 
in  value  to  the  specified  amount  of  that 
coin  as  bullion.  Gregory  v.  Morris,  96  U. 
S  619  24  L  Ed.  740,  cited  in  United  States 
V.  Erie  R.   Co.,  107  U.  S.  1,  27  L.  Ed.  385. 

"As  the  advances  were  in  gold,  and  the 
drafts  on  the  owners  in  New  York  show 
that  the  payment  to  the  libelants  was  to 
be  made  also  in  gold,  the  court  below 
ruled  rightly  in  directing  its  decrees  to  be 
entered  for  the  amount  due  them  in  like 
currency."  The  Emily  Souder,  17  Wall. 
G66  672,  21  L.  Ed.  683,  citing  Bronson  v. 
Rodes,  7  Wall.  229,  19  L.  Ed.  141;  Trebil- 
cock  V.  Wilson,  12  Wall.  687,  20  L.  Ed. 
460. 

A  judgment  for  a  tax  which  this  gov- 
ernment would  not  accept  unless  m  legal 
tender  currency  of  equal  value  with  coin, 
when  there  is  no  difference  in  value  of 
coin  and  currency,  will  equal  a  general 
judgment.  United  States  v.  Erie  R.  Co., 
107  U.   S.  1,  2,  27  L.  Ed.  3S.5. 

A  decree  ordering  the  payment  in  coin 
of  a  debt  contracted  before  the  passage  of 
the  Legal  Tender  Acts  reversed  on  the 
authority  of  the  Legal  Tender  Cases,  12 
Wall.  457,  20  L.  Ed.  287.  Bigler  v.  Wal- 
ler 14  Wall.  297,  20  L.  Ed.  891.  See  the 
title  PAYMENT. 

95.  Use  of  numerals  without  other 
marks  insufficient. — Woods  v.  Freeman,  1 
Wall.   398,   17    L.   Ed.   543. 


A  judgment  in  Illinois  for  taxes  is  fa- 
tally defective  if  it  does  not  in  terms  or 
by  some  mark  indicating  money,  such  as 
$  or  cts.,  show  the  amount,  in  money,  of 
the  tax  for  which  it  was  rendered.  Woods 
V.  Freeman,  1  Wall.  398,  17  L.  Ed.  543. 

96.  English  practice  as  to  recitals  in  de- 
cree.—Whiting  V.  United  States  Bank,  13 
Pet.  6,  10  L.  Ed.  33. 

97.  Recitals  as  to  pleadings  not  usually 
required  in  United  States  practice. — Whit- 
ing V.  United  States  Bank,  13  Pet.  6,  10 
L.  Ed.  33. 

Abolition  of  such  recital  by  equity  rule 
86.— By  the  86th  rule  in  equity  the  United 
States  supreme  court  has  abolished  the 
recitals  of  the  pleadings  and  proceedings 
in  the  decree.  Putnam  v.  Day,  22  Wall. 
60.  22  L.  Ed.  764. 

98.  Recitals  of  facts  on  which  decree 
fcimded  unnecessary. — Whiting  v.  United 
States  Bank,  13  Pet.  6,  10  L  Ed.  33. 

Statement  of  conclusions  of  fact  in  de- 
cree not  improper. — A  decree  may  pro- 
ceed to  state  conclusions  of  fact  as  well 
as  of  law,  and  often  does  so  for  the  pur- 
pose of  rendering  the  judgment  of  the 
court  more  clear  and  specific.  Putnam  v. 
Dav,  22  Wall.  60,  22  L.  Ed.  764.  See  gen- 
erally, the  title  LEGAL  CONCLUSIONS. 

The  constitution  of  Louisiana  requires 
the  state  judges  to  give  reasons  for  their 
decisions;  but  this  is  not  operative  upon 
the  judges  of  the  circuit  court  of  the 
United  States.  On  the  contrary,  their  rea- 
sons form  no  part  of  the  record  when  the 
case  is  brought  up  to  the  federal  supreme 
court.  Parks  v.  Turner,  12  How.  39,  13  L. 
Ed.    883. 

"The  statute  of  Texas  does  not  require 
the  evidence  upon  which  the  judgment  ci 
the  court  proceeded  to  be  set  forth  in  the 
record.  Such  a  statement  can  do  no  good, 
and  its  omission  does  no  harm."  Cornett 
V.  Williams.  20  Wall.  226,  22  L.  Ed.  254. 

99.  Pleadings  and  decree  as  constituting; 
record. — Whitincr  v.  United  States  Bank,. 
13  Pet.  6,  10  L.  Ed.  33.  See  the  title  AP- 
PEAL AND  ERROR,  vol.  2,  p.  196,  et 
seq. 

Duty  of  circuit  court  to  cause  facts  en 
which  decree  based  to  appear  of  record. — 
"The  judiciary  act  of  1789  (1  Stat.  88,  § 
30)  provided  that  the  mode  of  proof  by 
oral  testimony  and  examination  of  wit- 
nesses in  open  court  should  be  the  same  in 
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E.  Effect  of  Erroneous  Designation  of  Parties. — Where  a  judgment  is 
for  the  plaintiff  against  a  certain  named  person  as  defendant,  the  name  prefixed 
as  defendant  in  the  judgment  may  be  rejected  as  surplusage,  after  verdict  and 
judgment,  when  the  true  name  has  been  well  described  in  the  writ  and  plead- 
ings. ^  If  a  judgment  be  recovered  in  one  state  against  a  company  by  an  er- 
roneous name  but  suit  upon  the  judgment  is  brought  in  another  state  against 
the  company,  using  its  chartered  name  correctly,  accompanied  with  an  averment 
that  it  was  the  same  company,  this  mistake  is  no  ground  of  error;  it  could  only 
be  taken  advantage  of  by  a  plea  in  abatement  in  the  suit  in  which  the  first  jud"-- 
ment  is  recovered. ^ 

V.   Rendition,    Entry   or   Enrollment,    Signature    and   Docketing. 

A.  Rendition — 1.  De;finition  and  Distinction. — The  rendition  of  a  judg- 
ment or  decree  is  the  judicial  act  of  the  court,  in  pronouncing  its  decision,^  as 
distinguished  from  the  ministerial  act  of  the  clerk  in  recording  the  same.-* 

2.  Necessity. — It  is  essential  to  the  validity  and  conclusiveness  of  a  judgment 
or  decree  that  there  shall  be  some  judicial  action  by  tbe  court  constitutin<^  a 
rendition.^ 

3.  Mandamus  to  Compee  Rendition. — See  the  title  Mandamus. 


all  the  courts  of  the  United  States,  as  well 
in  the  trial  of  causes  in  equity  as  of  ac- 
tions at  common  law.  By  §  19  of  the  same 
act,  it  was  made  the  duty  of  the  circuit 
court,  in  equity  cases,  to  cause  the  facts  on 
which  they  founded  their  decree  fully  to 
appear  upon  the  record,  either  from  the 
pleadings  and  decree,  or  a  statement  of 
the  case  agreed  upon  by  the  parties  or 
their  counsel,  or,  if  thev  disagreed,  by  a 
stating  of  the  case  by  the  court."  Blease 
V.  Garlington,  92  U.  S.  1,  23  L.  Ed.  521. 
A  decree  stated  that  certain  conveyances 
were  fraudulent  and  that  they  were  in- 
tended to  defraud  the  complainant  and 
to  prevent  his  obtaining  satisfaction  for  a 
just  demand.  The  United  States  supreme 
court  held  that  this  was  not  an  inference 
of  the  fact  of  the  fraudulent  intent  but  a 
statement  of  that  fact  sufficient  to  comply 
with  the  judiciary  act  which  requires  that 
tbe  court  shall  cause  the  facts  on  which 
they  found  their  decree  to  appear  fully. 
Wiscart  v.  D'Auchy,  3  Dall.  321,  323,  329, 
1  L.  Ed.  619.  See  the  title  APPEAL 
AND  ERROR,  vol.  2,  p.  217. 

1.  Rejection  of  erroneous  designation  as 
surplusage. — Where  the  writ,  pleadings, 
and  contract  spoke  only  of  Frederic  D. 
Conrad,  and  the  judgment  went  against 
Daniel  Frederic  Conrad,  the  defendant, 
it  was  too  late  after  verdict  and  judg- 
ment to  assign  the  variation  as  error. 
Conrad  v.  GrifTey,  11  How.  480,  13  L.  Ed. 
779. 

2.  Action  in  correct  name  on  judgment 
recovered  in  erroneous  name. — Lafayette 
Ins.  Co.  V.  French,  18  How.  404,  15  L.  Ed. 
451.  See  the  title  ABATEMENT,  RE- 
VIVAL AND   SURVIVAL,  vol.  1,  p.  32. 

Generally,  as  to  names  of  parties,  effect 
of  misnomer,  etc.,  see  the  title  NAMES, 
and    cross    references   there   found. 

3.  Rendition  the  judicial  act  of  the 
court.— Ex   parte    Morgan,   114   U.    S.    174, 


29  L.  Ed.  135.     See  ante,  "Definition,  Na- 
ture  and   Distinctions,"   I,  A. 

4.  Rendition  and  entry  distinguished.— 
"The  judgment  is  the  act  of  the  court.  It 
is  recorded  ordinarily  by  the  clerk  as  the 
ministerial  officer  of  the  court,  but  is 
recorded  as  in  legal  effect  the  act  of  the 
court,  and  subject  to  its  judicial  control. 
The  clerk  records  the  judgments  of  the 
court,  but  does  not  thereby  render  the 
judgments.  Ex  parte  Morgan,  114  U.  S. 
174,  29  L.   Ed.   135. 

5.  Necessity  for  judicial  act  of  court.^ 
Ensminger  v.  Powers,  108  U.  S.  292,  27 
L.  Ed.  732.  See  ante,  "Rendition  by  Le- 
gally Constituted  Tribunal  Proceeding 
According  to   Law,"   III,   A. 

In  courts  of  equity  the  judge  or  chftn- 
cellor  is  responsible  for  the  decree.  If  he 
refers  any  questions  of  fact  to  a  jury,  as 
he  may  do  by  a  feigned  issue,  he  is  still 
to  be  satisfied  in  his  own  conscience  that 
the  finding  is  correct,  and  the  decree  mi'st 
be  made  as  the  result  of  his  own  judg- 
ment, aided,  it  is  true,  by  the  finding  of 
the  jury.  Dunphy  v.  Kleinsmith,  11  Wall. 
610,   20   L.    Ed.   223. 

In  Ensminger  v.  Powers,  108  U.  S.  202, 
27  L.  Ed.  732,  it  appeared  that  the  decree 
in  the  court  below  was  not  entered  at  a 
hearing  of  the  case  by  the  judge  wlio 
held  the  court,  although  the  plaintiff  in  the 
suit  asked  for  a  hearing,  but  the  judge  al- 
lowed the  counsel  for  the  defendants  to 
enter  the  decree  at  his  peril,  subject  to 
the  right  of  the  plaintiffs  to  bring  a  bill 
of  review.  It  was  held  by  the  supreme 
court  that,  as  there  was  no  judicial  action 
by  the  court,  but  the  defendant  was  al- 
lowed virtually  to  decide  the  cause  in  his 
own  favor,  the  decree  in  question  could 
not,  in  another  suit,  be  regarded  as  a  de- 
cree adjudicating  any  rights  between  the 
parties  to  the  former  suit.  See  the  title 
RES  ADJUDICATA. 

As  to  rendition  and  entry  of  judgment 
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4.  Time  of  Rendition. — Rendition  on  Sunday  as  Invalidating  Judg- 
ment.— If  the  judgment  of  the  court  is  entered  on  Sunday,  it  is  void.^ 

Rendition  in  Vacation  by  Agreement  of  Parties. — It  would  seem  that  the 
parties  to  a  suit  may,  by  stipulation,  agree  to  submit  a  cause  to  the  court  upon 
briefs  and  arguments,  and  may  further  agree  that  the  court  may  render  its 
judgment  in  vacation  as  of  the  time  of  the  submission."^ 

5.  Rights  of  Parties  at  Time  of  Rendition  to  Govern. — It  is  the  rights  of 
the  parties  to  a  suit,  at  the  time  the  decree  is  rendered,  that  ought  to  govern 
the  court  in  rendering  the  decree,^  and  not  as  they  stood  at  any  preceding  time.^ 

B.  Entry  or  Enrollment — 1.  Definition. — The  entry  of  a  judgment  is  thu 
ministerial  act  of  the  clerk  in  recording  the  same  in  the  book  kept  for  that 
purpose. 1^ 

2.  Necessity  and  Purpose. — In  General. — A  decision  of  the  court  is  not 
technically  a  judgment,  until  in  some  form  it  has  been  entered  of  record. ^^  It 
is  the  record  of  the  judicial  decision  or  order  of  the  court  found  in  the  record 
book  of  the  court's  proceedings  which  constitutes  the  evidence  of  the  judgment. ^^ 

As  to  necessity  for  entry  of  record  to  support  claim  of  res  adjudicata, 
see  the  title  Res  Adjudicata. 

Essential  to  Right  of  Appeal. — It  has  been  held  essential  to  the  right  to 
appeal  that  a  judgment  shall  have  been  entered, ^^  and  that  a  decree  shall  have 
been  enrolled  either  actually  or  by  construction  of  law.^"* 

As  to  enrollment  as  determining  propriety  of  bill  of  review  or  bill  in 
nature  of  bill  of  review,  see  the  title  Bill  of  Review,  vol.  3,  p.  245. 

As  to  enrollment  as  affecting  allowance  of  rehearing,  see  the  title 
Rehearing. 

3.  By  Whom  Made. — A  judgment  is  entered  ordinarily  by  the  clerk,  as  a 
ministerial  officer  of  the  court, ^^  under  the  authority  of  the  court. ^^ 

4.  Time — a.  Requirement  of  Entry  ztnthin  Certain  Time  after  Verdict. — In 
some   jurisdictions   it   is   required   by   statute   that   a   judgment   shall   be   entered 

in  appellate  court,  see  the  title  APPEAL  13.   As  to  the  rule  that  a  judgment  does 

AND   ERROR,  vol.  2,  p.  384.  not  become  final  for  the  purpose  of  appeal 

6.  Invalidity  of  judgment  rendered  on  until  actually  entered,  see  the  title  AP- 
Sunday.— Ball  v.  United  States,  140  U.   S.  PEAL  AND  ERROR,  vol.  1,  p.  941. 

118.    35    L.    Ed.    377.      See   the   title   SUN-  As   to   the    entry    as     determining      the 

DAYS  AND  HOLIDAYS.  rights  of  the  parties  in  respect   to  an  ap- 

7.  Rendition  in  vacation  by  agreement  peal,  see  the  title  APPEAL  AND  ER- 
of  narties. — The  Secretarj^  tj.  McGarrahan,  ROR,  vol.  2,  p.  132. 

9  Wall.  298,  19  L-  Ed.  579.  14.    Enrollment  of  decree  as  essential  to 

Generally,  as  to  the  powers  of  a  judge  appeal. — Brown  v.  Aspden,  14  How.  25.  14 

in    vacation,    see    the    title    CHAMBERS  L.  Ed.  311. 
AND  VACATION,  vol.  3,  p.   G66.  15.    Entry  by  clerk  as  ministerial  officer 

8.  Court  governed  by  rights  of  parties  of  court. — Ex  parte  Morgan,  114  U.  S. 
at  time  of  rendition. — Randel  v.  Brown,  2  174,  29  L.  Ed.  135;  Heckers  v.  Fowler,  2 
Hew.  406,  11   L.   Ed.   318.  Wall.  123,  17  L.   Ed.  759. 

r.    Randel  v.  Brown,  2  How.  406,  11  L.  Generally,  as  to  the  powers  and  duties 

Ed.   318.  of  clerks  of  court,  see  the  title   CLERKS 

10.  Entry  the  ministerial  act  of  clerk  of      OF  COURT,  vol  3,  p.  852. 

court. — Ex   parte   Morgan,    114   U.    S.    174,  16.     Entry    under   authority    of   court.^ 

20    L.    Ed.    135.  Heckers  v.  Fowler,  2  Wall.  123,  17  L.  Ed. 

11.  Decision  not  technically  a  judgment       759. 

Tinlil   entry  of  record. — Gunn  v.   Plant,  94  Entry    by    clerk    on    report    of    referee, 

U.  S.  664,  24  L.  Ed.  304.  pursuant  to  order  of  court  and  agreement 

"Until   a  decree  is   actually  entered,   the  of   parties. — A    judgment     of     the      circuit 

court    retains   the   power   to   withhold    it."  court   entered  by  the  clerk  without  objec- 

Ex  parte  Sawyer,  21  Wall.  235,  22  L.   Ed.  tion    upon   the    report    of   the    referee    and 

f,l?.  pursuant  to  order  of  court  and  the  agree- 

12.  Entry  as  evidence  of  judgment. —  nient  of  parties,  is  valid  and  can  be  en- 
PoUeys  V.  Black  River  Imp.  Co..  113  U.  forced.  Heckers  v.  Fowler,  2  Wall.  123, 
S.  81,  28  L.  Ed.  938.     And  see  Mining  Co.  17   L.    Ed.   759. 

V.    Anglo-California    Bank,   104    U.    S.    192,  "Entry    of    judgment    in    term    time    is 

26  L.  Fd.  707.  never  made  except  by  leave  of  court;  but 

As  to  entry  of  judgment  by  confession,  the    motion    need   not   be    in    writing,     ind 

■see  post,  "Confession   of  Judgment,"   XV.  the  order  of  the  court  is  seldom  or  never 
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within  a  certain  time  after  verdict,  unless  there  be  a  stay  of  proceedings.^^ 

b.  As  of  What  Term  Decree  Deemed  Recorded  and  Enrolled. — According  to 
the  course  of  practice  in  the  courts  of  the  United  States  in  chancery  cases,  an 
original  decree  is  to  be  deemed  recorded  and  enrolled  as  of  the  term  in  which 
the  final  decree  was  passed. ^^ 

5.  Manner  and  Sufi^icie^ncy — a.  Where  Entered. — in  most,  if  not  all,  of 
our  courts  a  minute  book  or  a  record  of  the  proceedings  of  the  court  is  kept, 
and  is  the  appropriate  repository  of  all  the  orders  and  judgments  of  the  court. ^^ 

b.  Form  and  Sufficiency. — Generally,  as  to  the  form  and  requisites  of  a 
judgment  or  decree,  see  ante,  "Form  and  Sufficiency,"  IV. 

Sufficiency  of  Mere  Docket  Minutes. — In  some  states  it  would  seem  that 
it  is  not  usual  to  make  a  record  of  the  judgment  in  legal  form;  a  mere  docket 
minute  being  made,  from  which  a  formal  record  of  judgment  may  be,  but  sei- 
■dom  ever  is,  made.^o  There  is,  however,  no  necessity  that  the  courts  of  the 
United  States  should  follow  such  precedent.^! 

C.  Entry  Nunc  Pro  Tunc — 1.  In  General.— It  is  well  established  by  nu- 
merous cases,  that  under  certain  circumstances  courts  may  properly  enter  a  judg- 
ment or  decree  as  of  a  date  anterior  to  that  on  which  it  was  in  fact  rendered. ^^ 
This  power  is  inherent  not  only  in  the  trial  courts  both  of  law  and  of  equity, 
but  in  the  appellate  courts  as  well.-"^ 

Propriety  of  Allowance  or  Refusal  Dependent  on  Circumstances  of 
Particular    Case. — A    nunc   pro   tunc  order   should    be  granted   or  refused   as 


•entered  in  the  minutes.  When  the  term 
closes,  judgments  are  entered  by  the  clerk 
under  the  general  order  without  motion; 
and  3"et  no  one  ever  doubted  that  a  judg- 
ment entered  under  such  circumstances 
was  the  act  of  the  court  and  not  of  the 
clerk."  Heckers  v.  Fowler,  2  Wall.  123, 
17  L.  Ed.  759.  See  the  title  REFER- 
ENCE. 

17.  Nevada. — Sparrow  v.  Strong,  4 
Wall.  584,  18  L.  Ed.  410. 

18.  Deemed  recorded  as  of  term  when 
final  decree  passed. — Whiting  v.  United 
States  Bank,  13  Pet.  6,  10  L.  Ed.  33. 

19.  Where  entered. — Ex  parte  Lange,  18 
Wall.   163,  21  L.  Ed.  872. 

In  Wisconsin  the  entry  of  the  judicial 
decision  or  oi'der  of  the  court  is  made  in 
the  order  book  or  record  of  the  court's 
proceedings.  Polleys  v.  Black  River  Imp. 
Co.,  113   U.   S.   81,   28  L.   Ed.  938. 

As  to  sufficiency  of  docket  entries  in 
place  of  formal  record,  see  post,  "Docket- 
ing,"  V,   E.. 

20.  Sufficiency  of  mere  minute  entry. — 
"In  Pennsylvania,  it  is  not  usual  to  make 
a  record  of  the  jud.gment  in  legal  form, 
the  word  'judgment'  for  the  party  in  whose 
favor  it  is,  being  the  usual  minute  made  by 
the  clerk,  from  which  a  formal  record  of 
judgment  may  be  made,  but  seldom  or 
ever  is  made.  It  stands  as  a  symbol  to 
represent  what  the  judgment  ought  to  be, 
and  therefore  can  never  be  erroneous.  But 
there  is  no  necessity  that  the  courts  of 
the  United  States  should  follow  such  care- 
less precedents."  Piquignot  v.  Pennsyl- 
vania R.   Co.,  16  How.  104,  14  L.   Ed.  863. 

"Under   the    peculiar   practice    obtaining 
in    Pennsylvania,    the    judgment    was    not 
entered   up   for  a   definite   amount   in   dol- 
lars and  cents,  but,  generally,  'in  favor  of 
7  U  S  Enc-37 


the  plaintiff,  and  against  the  defendant,  on 
the  verdict.'  "  Massachusetts  Benefit 
Ass'n  V.  Miles,  137  U.  S.  689,  690,  34  L. 
Ed.   834. 

According  to  the  practice  in  Pennsyl- 
vania, where  a  defendant  pleads  set-off, 
the  jury  are  allowed  to  find  in  their  ver- 
dict the  amount  that  the  plaintiff  is  in- 
debted to  the  defendant,  and  according  to 
their  mode  of  keeping  records  this  result 
is  entered  by  way  of  note;  e.  g.,  "new  trial 
refused  and  judgment  on  the  verdict." 
Although  this  may  be  a  good  record  in  the 
courts  of  Pennsylvania,  it  does  not  follow 
that  it  is  so  in  the  courts  of  the  United 
States.  The  effect  of  such  a  judgment, 
that  the  plaintiff  is  indebted  to  the  de- 
fendant, is  merely  to  lay  the  foundation 
for  a  scire  facias  to  try  this  new  cause  of 
action.  Reeside  v.  Walker,  11  How.  272, 
13    L.    Ed.    693. 

21.  Local  laws  or  practice  not  controll- 
ing in  United  States  courts. — Piquignot  v. 
Pennsylvania  R.  Co.,  16  How.  104.  14  L. 
Ed.  863;  Reeside  v.  Walker,  11  How.  272, 
13   L.   Ed.   693. 

22.  Power  of  courts  to  enter  judgments 
or  decrees  nunc  pro  tunc. — Mitchell  v. 
Overman,  103  U.  S.  62,  26  L.  Ed.  369; 
Borer  v.  Chapman,  119  U.  S.  587,  30  L. 
Ed.  532;  Gray  v.  Brignardello,  1  Wall. 
627,  17  L.  Ed.  693;  New  Orleans  v.  Gaines, 
138  U.  S.  595,  34  L.  Ed.  1102;  Bell  v.  Bell, 
181  U.  S.  175,  45  L.  Ed.  804;  Gagnon  V. 
United  States,  193  U.  S.  451,  48  L.  Ed. 
745. 

23.  Power  inherent  in  both  courts  of 
law  and  equity. — Mitchell  v.  Overman,  103 
U.   S.   62,   26   L.    Ed.   369. 

As  to  entry  nunc  pro  tunc  in  appellate 
courts,  see  the  title  APPEAL  AND  ER- 
ROR,  vol.   2,  pp.   318,  388,  399. 
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justice  may  require  in  view  of  the  circumstances  of  the  particular  case.^* 
2.    When  Proper — a.    Where  Delay  in  Rendition  Arises  from  Act  of  Courts 

The  rule  established  by  the  general  concurrence  of  the  American  and  English 

courts  is  that  where  i\vi  delay  in  rendering  a  judgment  or  decree  arises  from 
the  act  of  the  court,  that  is,  where  the  delay  has  been  for  its  convenience  or 
has  been  caused  by  the  multiplicity  or  press  of  business,  or  intricacy  of  the  ques- 
tions involved,  or  for  any  other  cause  not  attributable  to  the  laches  of  the  parties^ 
but  within  the  control  of  the  court,  the  judgment  or  decree  may  be  entered  re- 
trospectively, as  of  a  time  when  it  should  or  might  have  been  entered  up.25  In 
such  cases,  upon  the  maxim  actus  curiae  neminem  gravabit — which  has  been  well 
said  to  be  founded  in  right  and  good  sense,  and  to  afford  a  safe  and  certain 
guide  for  the  administration  of  justice— it  is  the  duty  of  the  court  to  see  that 
the  parties  shall  not  suffer  by  the  delay.^^  A  decree  nunc  pro  tunc  is  always 
admissible  where  a  decree  was  ordered  or  intended  to  be  entered,  and  was 
omitted  to  be  entered  only  by  the  inadvertence  of  the  court  ;2'^  but  a  decree 
which  was  not  actually  meant  to  be  made  in  a  final  form,  cannot  be  entered 
in  that  shape  nunc  pro  tunc  in  order  to  give  validity  to  an  act  done  by 
a  judicial  officer  under  a  supposition  that  the  decree  was  final  instead  of  inter- 
locutory.28 

b.  In  Case  of  Death  of  Parties. — A  judgment  rendered  after  a  defendant  s 
death,  without  plaintiff's  fauh,  is  not  void.  The  irregularity  or  error  may  be 
cured  by  entering  it  nunc  pro  tunc  of  a  date  prior  to  defendant's  death,  and  even 
this  has  been  held  not  necessary  in  a  collateral  proceeding.29  So,  also,  where 
plaintiff  dies  while  the  case  is  being  held  under  advisement,  it  has  been  held 
that  the  court  may  enter  a  decree  in  the  cause  as  of  the  term  when,  in  the 
lifetime  of  the  plaintiff,  the  cause,  after  argument,  was  finally  submitted  for 
decision.3o     The  death  of  parties  pending  the  decision  of  an  appeal  or  writ  of 


24.  Grant  or  refusal  dependent  on  cir- 
cumstances of  particular  case.— IMitchell  v. 
Overman,  103  U.  S.  62,  26  L-  Ed.  369; 
Borer  v.  Chapman,  119  U.  S.  587,  30  L. 
Ed.   532. 

25.  Delay  in  rendition  arising  from  act 
of  court. — Mitchell  v.  Overman,  103  U.  S. 
62,  26  L.  Ed.  369;  Borer  v.  Chapman,  119 
U'  S.  587,  30  L.  Ed.  532;  Cage  v.  Central 
R  Co.,  93  U.  S.  412,  23  L.  Ed.  933;  Gray  v. 
Brignardello,  1  Wall.  627,  17  L.  Ed.  693. 

"A  nunc  pro  tunc  order  is  always  ad- 
missible, when  the  delay  has  arisen  from 
the  act  of  the  court."  Gray  v.  Brignar- 
dello, 1  Wall.  627,  17  L.  Ed.   693. 

26.  Reason  for  rule.— Mitchell  v.  Over- 
man, 103  U.  S.  62,  26  L.  Ed.  369;  Borer  v. 
Chapman,  119  U.  S.  587,  30  L.  Ed.  532; 
Coughlin  V.  District  of  Columbia,  106  U. 
S.   7,  27  L.   Ed.  74. 

27.  Omission  to  enter  decree  as  ordered 
or  intended.— Gray  v.  Brignardello,  1  Wall. 
627,  17  L.  Ed.  693. 

Improper  where  parties  at  fault  or  in- 
justice will  result.— "While  it  is  true  that 
the  court  may  enter  an  order  in  a  cause 
nunc  pro  tunc,  where  the  action  asked  for 
has  been  delayed  by  or  for  the  conven- 
ience of  the  court  (Perry  v.  Wilson,  7 
Mass.  394),  it  is  never  done  where  the 
parties  themselves  have  been  at  fault 
(Eishmonsrers'  Company  v.  Robertson,  3 
Man  Gr  Si  S.  974),  or  where  it  will  work 
injustice."  Saee  v.  Central  R.  Co.,  93  U. 
S    412,  23  L.  Ed.  933. 


28.  Decree  not  meant  to  be  final  cannot 
be  so  entered  nunc  pro  tunc. — Gray  v. 
Brignardello,  1  Wall.  627,  17  L.  Ed.  693. 

"A  nunc  pro  tunc  order  is  always  ad- 
missible, when  the  delay  has  arisen  from 
the  act  of  the  court.  But  that  is  not  this 
case.  There  is  nothing  to  show  that  the 
report  of  the  commissioner  was  approved 
prior  to  the  sale;  no  evidence  that  any 
decree  was  entered,  or  any  authority  even 
to  make  one,  on  the  day  stated,  nor  in 
fact  that  the  court  was  in  session  on  that 
day.  By  no  rule  of  law  can  a  decree, 
which  was  clearly  an  afterthought,  and 
made  subsequent  to  the  sale,  bolster  up 
the  authority  to  make  it."  Gray  v.  Brig- 
nardello, 1  Wall.  627,  17  L.  Ed.  693. 

29.  Judgment  rendered  after  defendant's 
death  entered  as  of  prior  date. — New  Or- 
leans V.  Gaines,  138  U.  S.  595,  34  L.  Ed. 
1102. 

Tn  Dartmouth  College  v.  Woodward,  4 
Wheat.  518,  714,  4  L.  Ed.  629,  upon  the 
suggestion  of  the  plaintiff's  counsel,  that 
the  defendant  had  died  since  the  last  term, 
the  court  ordered  the  judgment  to  be  en- 
tered  nunc   pro   tunc   as   of   that   term. 

30.  Death  of  plaintiff  after  cause  sub- 
mitted and  while  held  under  advisement. 
—Mitchell  V.  Overman,  103  U.  S.  62,  26  L. 
Ed.   369. 

Generally,  as  to  death  of  parties  as 
around  for  abatement  of  actions,  see  the 
title  ABATEMENT,  REVIVAL  AND 
SURVIVAL,  vol.  1,  p.  25. 


JUDGMENTS  AND  DBCRBES. 


579 


error  may  also  authorize  the  entry  of  the  decision  of  the  appellate  court  nunc 
pro  tunc,3i  and  where  the  cause  is  remanded,  the  lower  court  may  enter  the 
proper  judgment  nunc  pro  tunc.^^ 

c.  To  Supply  Omissions  in  Record.— See  post,  "Amendment  bv  Order  Nunc 
Pro  Tunc,"  VI,  B,  3.  ^  r 

D.  Signature.— In  some  jurisdictions  signature  of  the  judgment  by  the 
judge,  within  a  prescribed  time,  is  essential  to  a  final  judgment  on  which  a 
writ  of  error  may  issue,33  and  where  such  statutes  exist,  they  furnish,  under 
§  914  of  the  United  States  Revised  Statutes,  a  rule  of  practice  for  the  courts 
of  the  United  States  within  that  state.^^  In  other  jurisdictions,  however,  it  has 
been  held  that  the  signature  of  the  judge  is  not  the  only  evidence  by  which  a 
decree  can  be   authenticated.^^ 

E.  Docketing.— In   General.— In   some   states   the  clerks   of  court   are   re- 


31.  Death   of  parties  pending  appeal. — 

See,   generally,    the   title   APPEAL   AND 
ERROR,  vol.   2,   pp.   318,   388,   399. 

32.  Entry  nunc  pro  tunc  on  remand. — In 
Borer  v.  Chapman,  119  U.  S-  587,  30  L. 
Ed.  533,  a  judgment  rendered  against  C, 
an  executor,  personally,  and  payable  de 
bonis  propriis,  instead  of  de  bonis  testa- 
toris,  as  it  should  have  been,  was  reversed 
by  the  supreme  court  on  writ  of  error, 
on  that  ground,  and  the  cause  was  re- 
manded with  instructions  to  take  further 
proceedings  thereon  in  accordance  with 
the  opinion.  The  circuit  court,  in  accord- 
ance with  such  mandate,  entered  a  judg- 
ment nunc  pro  tunc  against  C,  in  his  ca- 
pacity as  executor  to  be  paid  and  enforced 
out  of  the  effects  of  the  testator.  It  was 
held  that  such  entry  was  proper,  though 
C.  had  died  pending  the  decision  of  the 
v.'rit    of    error. 

33.  Signature  by  judge  as  essential  to 
final  judgment  on  which  error  will  lie. — - 
"By  the  code  of  practice  of  Louisiana, 
'the  judge  must  sign  all  definitive  or  final 
judgments  rendered  by  him;  but  he  shall 
not  do  so  until  three  judicial  days  have 
elapsed,  to  be  computed  from  the  day 
when  such  judgments  were  given.'  Art. 
545,  Code  1870;  art.  546  of  former  Code. 
This,  by  the  operation  of  §  914  of  the  Re- 
vised Statutes  (which  is  a  reproduction  of 
§  6  of  'An  act  to  further  the  administra- 
tion of  justice,'  passed  June  1,  1872,  17 
Stat.  197).  is  now  by  law  a  rule  of  prac- 
tice for  the  courts  of  the  United  States 
within  that  state;  and  it  seems,  that,  as 
early  as  1828,  the  district  court  of  the 
United  States  in  Louisiana  had  adopted  it 
as  a  rule  of  that  court.  Such  being  the 
case,  this  court  held,  in  Life,  etc.,  Ins.  Co. 
V.  Wilson.  8  Pet.  291,  303,  8  L.  Ed.  949, 
decided  in  1834,  that  'the  judgment,  with- 
out the  signature  of  the  judge,  cannot  be 
enforced.'  It  is  not  a  final  judgment  on 
which  a  writ  of  error  may  issue  for  its 
reversal.  'Without  the  action  of  the  judge, 
the  plaintiffs  can  take  no  step.  *  *  *  They 
can  neither  issue  execution  on  the  judg- 
ment, nor  reverse  the  proceedings  by  writ 
of  error.' "  Yznaga  Del  Valle  v.  Harri- 
son, 93  U.  S.  233,  23  L-   Ed.  892.     See  the 


title    APPEAL    AND  ERROR,  vol.  1    p 
941.  '  ^ 

Duty  to  sign  though  judgment  erro- 
neous.—"The  judgment  may  be  erroneous, 
but  this  IS  no  reason  why  the  judge  should 
not  sign  it.  Until  his  signature  be  affixed 
to  the  judgment,  no  proceedings  can  be 
bad  for  its  reversal.  He  has,  therefore, 
no  right  to  withhold  his  signature,  where, 
in  the  exercise  of  his  discretion,  he  does 
not  set  aside  the  judgment.  As  well  might 
a  judge  refuse  to  enter  up  the  judgment 
upon  a  verdict,  which  he  would  not,  or 
could  not,  set  aside,  as  to  withhold  his 
signature  in  the  present  case.  The  cause 
should  be  placed  in  such  a  posture  as  to 
enable  the  plaintiffs  to  proceed  to  another 
trial,  or  to  take  out-  execution  on  their 
judgment."  Life,  etc.,  Ins.  Co.  v.  Wilson, 
8  Pet.  291,  8  L.  Ed.  949,  in  which  the  su- 
preme court  issued  a  writ  of  mandamus 
directing  the  district  judge  to  sign  the 
judgment. 

34.  Such  statute  a  rule  of  practice  for 
United  States  court  within  state. — Yznaga 
Del  Valle  v.  Harrison,  93  U.  S.  233,  23 
L.    Ed.   892. 

Generally,  as  to  the  effect  of  the  prac- 
tice conformity  act,  see  the  title  COURTS, 
vol.  4,  p.  1123. 

35.  Certification  of  decree  by  clerk  as 
making  it  part  of  record  though  unsigned 
by  judge.— When  a  transcript  of  a  record 
of  another  court  was  attached  to  the  an- 
swer as  an  exhibit,  and  portions  of  it  par- 
ticularly referred  to,  and  the  record  of  the 
entire  case  pleaded,  a  decree,  certified  by 
the  clerk,  which  had  been  executed  by  the 
parties,  must  be  considered  as  part  of  the 
record,  although  it  had  not  the  signature 
of  the  judge.  The  signature  of  the  judge 
is  not  the  only  evidence  by  which  a  de- 
cree can  be  authenticated.  Secombe  v. 
Steele,  20  How.  94.  15  L.  Ed.  833.  See 
the  title  RES  ADJUDICATA. 

"We  do  not  regard  the  signature  of  the 
judge  as  indispensable  to  its  authenticity. 
The  statute  that  directs  the  signature 
must  be  considered  as  directory;  and  other 
evidence  to  establish  its  verity  as  a  record 
of  the  court  may  be  considered."  Secombe 
V.  Steele,  20  How.  94,  15  L.  Ed    833. 
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quired  to  keep  a  book  known  as  a  judgment  docket  or  judgment  record,^^  in 
which  are  recorded  the  names  of  the  plaintiffs  and  defendants,  the  number  of 
the  suit  in  which  the  judgment  was  rendered,  the  amount  of  judgment  and  costs, 
the  date  of  the  judgment,  etc.^" 

Purpose.— Such  record  or  docket  is  usually  kept  for  the  convenience  of 
parties  who  seek  information  as  to  liens  on  real  estate  or  for  other  purpose.^s 
In  some  states,  however,  docket  entries  stand  in  the  place  of,  and  perhaps  are, 
the  record,  and  receive  all  the  consideration  that  is  yielded  to  the  formal  record 
in  other  states.^^  •      •    i 

Time  of  Making.— The  docket  is  made  up  necessarily  after  the  main  judg- 
ment is  settled  and  entered  in  the  order  book  or  record  of  the  court's  proceed- 
ings, and  it  may  be  many  days  before  the  abstract  of  the  judgment  is  made  in 
the  judgment  docket,  according  to  the  convenience  of  the  clerk.^o 

VI.   Amending,  Correcting,  Modifying,  Opening  or  Vacating  Judgments 

and  Decrees.  , 

A.  General  Rules  as  to  Control  of  Courts  Over  Judgments  and  De- 
crees—1.  During  Term.— It  is  a  general  rule  of  the  law  that  all  the  judg- 
ments, decrees,  or  other  orders  of  the  courts,  however  conclusive  in  their  char- 
acter,'are  under  the  control  of  the  court  which  pronounces  them,  during  the 
term 'at  which  they  are  rendered  or  entered  of  record,^!  and  they  may  then  be 
amended,   corrected,   set   aside,  vacated,   modified   or  annulled   by  that   court.-*^ 


36.  Duty  to    keep    judgment    docket. — 

Polleys  z:  Black  River  Imp.  Co.,  113  U.  S. 
81,  28  L.  Ed.  938;  Cooke  v.  Avery,  147  U. 
S.  375,  37  L.   Ed.   209. 

37.  Contents  of  docket. — Polleys  v. 
Black  River  Imp.  Co.,  113  U.  S.  81,  28  L. 
Ed.  938.  This  was  on  the  Wisconsin  stat- 
ute. 

Where  all  of  the  particulars  of  the  stat- 
ute had  been  complied  with  except  that, 
where  the  plaintiffs  were  a  partnership,  it 
did  not  give  the  individual  names  in  full 
in  either  the  abstract  or  index.  Held,  that 
such  an  omission  was  not  fatal.  Cooke  v. 
Avery,  147  U.  S.  375,  388.  391,  37  L.  Ed. 
209.     This  case  arose  under  the  Texas  act. 

38.  Purpose  of  docket. — Polleys  v.  Black 
River  Imp.  Co..  113  U.  S.  81,  28  L.  Ed. 
938.     See  post,  "Judgment  Liens,"  XIV. 

39.  Docket  entry  as  taking  place  of 
formal  record. — Washington,  etc.,  Steam- 
Packet  Co.  f.  Sickles,  24  How.  333,  16  L. 
Ed.  650,  holding  this  to  be  the  case  in  the 
courts  of  the  District  of  Columbia  and 
the  state  of  Maryland. 

"It  appears  that  in  the  courts  of  this 
district,  as  in  Maryland,  the  docket  stands 
in  the  place  of,  or,  perhaps,  is  the  record, 
and  receives  here  all  the  consideration 
that  is  yielded  to  the  formal  record  in  other 
states.  These  memorials  of  their  pro- 
ceedings must  be  intelligible  to  the  court 
that  preserves  them,  as  their  only  evi- 
dence, and  we  cannot,  therefore,  refuse 
to  them  faith  and  credit.  Bateler  z-.  State, 
8  G.  and  J.  381;  Ruggles  v.  Alexander,  2 
Pawle  232."  Washington,  etc.,  Steam- 
Packet  Co.  V.  Sickles,  24  How.  333,  16  L. 
Ed.  650. 

40.  Time  of  making  up  docket. — Polleys 
V.  Black  River  Imp.  Co.,  113  U.  S.  81,  28 
L.   Ed.   938. 

41.  General  rule  as  to  control  of  court 


Over  judgments  or  decrees  during  term 
at  which  rendered. — Doss  v.  Tyack,  14 
How.  297,  14  L.  Ed.  428;  Fourniquet  v. 
Perkins,  16  How.  82,  14  L.  Ed.  854;  United 
States  V.  Knight,  1  Black  488,  17  L.  Ed. 
80;  Cheang-Kee  v.  United  States,  3  Wall. 
320,  18  E.  Ed.  72;  Basset  v.  United  States, 
9  Wall.  38,  19  L.  Ed.  548;  Memphis  v. 
Brown,  94  U.  S.  715,  24  L.  Ed.  244;  God- 
dard  v.  Ordway,  101  U.  S.  745,  25  L.  Ed. 
1040;  Bronson  v.  Schulten,  104  U.  S.  410, 
26  L.  Ed.  797;  Alabama,  etc.,  Ins.  Co.  v. 
Nichols,  109  U.  S.  232,  27  L.  Ed.  915; 
Phillips  V.  Negley,  117  U.  S.  665,  29  L. 
Ed.  1013;  Barren  v.  Tilton,  119  U.  S.  637, 
30  L.  Ed.  511;  Henderson  v.  Carbondale 
Coal,  etc.,  Co.,  140  U.  S.  25,  35  L.  Ed.  332; 
Aspen  Min.,  etc.,  Co.  v.  Billinss,  150  U. 
S.  31,  37  L.  Ed.  986;  Carr  v.  Fife,  156  U. 
S.  494,  39  L.   Ed.   508. 

The  minute  book  or  record  of  the  courts' 
proceedings  in  which  are  entered  all  the 
orders  and  judgments  of  the  court,  is,  as 
a  general  rule,  under  the  complete  con- 
trol of  the  court  during  the  term  to  which 
such  entries  relate.  Ex  parte  Lange,  18 
Wall.   163,   21   L.   Ed.    872. 

"In  Ex  parte  Lange,  18  Wall.  163,  21 
L.  Ed.  872,  we  said  that  'the  general  power 
of  the  court  over  its  own  judgments,  or- 
ders, and  decrees,  in  both  civil  and  crim- 
inal cases,  during  the  existence  of  the 
term  at  which  they  are  first  made,  is  un- 
deniable.' Basset  v.  United  States,  9  Wall. 
38,  19  L.  Ed.  548;  Doss  v.  Tyack,  14  How. 
297.  14  L.  Ed.  428.  As  part  of  the  'roll  of 
that  term,'  they  are  deemed  to  be  'in  the 
breast  of  the  court  during  the  whole 
term.'  Bac.  Abr.,  tit.  Amendment  and 
Jeofail,  A."  Goddard  v.  Ordway,  101  U. 
S.    745.    25    L.    Ed.    1040. 

42.  Court  may  set  aside,  vacate,  modify 
or   annul    during   term. — Bronson  v.  Schul- 
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This  power  of  the  court  over  its  own  judgments,  orders  and  decrees  exists  in 
both  civil  and  criminal  cases."*^ 

2.  After  Term — a.  General  Rule. — It  is,  however,  a  ruL  equally  well  estab- 
lished that,  in  the  absence  of  statute,  after  the  term  has  ended,  all  final  judg- 
ments and  decrees  of  the  court  pass  beyond  its  control,^*  unless  steps  be  taken 


ten,  104  U.  S.  410,  26  L.  Ed.  797;  Phillips 
V.  Negley,  117  U.  S.  665,  29  L.  Ed.  1013. 
And  see  cases  cited  in  note  to  preceding 
text. 

A  court  has  a  right  to  set  aside  its  own 
judgment  or  decree,  dismissing  a  bill  in 
chancery,  at  the  same  term  in  which  the 
judgment  or  decree  was  rendered,  on  dis- 
covering its  own  error  in  the  law,  or  that 
the  consent  of  the  complainants  to  such 
dismissal  was  obtained  by  fraud.  Doss  v. 
Tyack,  14  How.  297,  14  L.  Ed.  428. 

May  enter  judgments  anew  as  of  date 
of  former  judgment. — In  Memphis  v. 
Brown,  94  U.  S.  715,  24  L.  Ed.  244,  it  was 
held  that  the  form  of  the  entry  in  ques- 
tion was  equivalent  to  setting  aside  a 
judgment  of  a  former  date,  and  entering 
il  anew  as  of  that  date,  and  that  the  court 
had  the  right  to  do  this  during  the  term 
and  for  the  very  purpose  of  giving  it  ef- 
fect for  a  supersedeas.  See,  also,  Sage  v. 
Central  R.  Co.,  93  U.  S.  412,  23  L.  Ed.  933, 
and  Alabama,  etc.,  Ins.  Co.  v.  Nichols,  109 
U.  S.  232,  27  L.  Ed.  915.  See  the  title 
SUPERSEDEAS  AND  STAY  OF  PRO- 
CEEDINGS. 

Application  of  rule  to  order  allowing 
pppeal. — The  general  power  of  the 
United  States  circuit  court  over  its  own 
judgments,  decrees,  and  orders  during  the 
existence  of  the  term  at  which  they  are 
made  is  undeniable,  and  an  order  allow- 
ing an  appeal  is  subject  to  that  power  so 
long  as  the  appeal  remains  unperfected 
and  the  cause  has  not  passed  into  the  ju- 
risdiction of  the  appellate  tribunal.  Aspen 
Min.,  etc.,  Co.  v.  Billings,  150  U.  S.  31,  35, 
37  L.  Ed.  986.  See,  also,  Goddard  ?7.  Ord- 
way,   101   U.    S.   745,   25    L.    Ed.    1040. 

Necessity  for  second  decree  to  point  out 
changes  made  in  first. — When  a  second 
decree  is  made  during  the  same  term, 
while  it  would  be  more  orderly  and  con- 
venient for  such  decree  to  refer  to  the 
first  one,  and  to  state  in  what  particular 
the  latter  is  intended  to  modify,  supple- 
ment or  supersede  the  former,  yet  this  is 
not  essential  when  a  comparison  of  the 
two  decrees  discloses  the  additions  made 
to  the  first  one.  Barrell  v.  Tiltoii,  119  U. 
S.   637.  30   L.   Ed.   511. 

43.  Rule  applicable  to  both  civil  and 
criminal  cases. — Ex  parte  Lange,  18  Wall. 
163,  21  L.  Ed.  872;  Basset  v.  United  States, 
9  Wall.  38,  19  L.  Ed.  548;  Goddard  v.  Ord- 
way,  101  U.  S.  745,  25  L-  Ed.  1040;  Bron- 
son  V.  Schulten,  104  U.  S.  410,  26  L.  Ed. 
797;  Phillips  v.  Negley,  117  U.  S.  665,  29 
L.    Ed.    1013. 

Power  to  set  aside  judgment  of  convic- 
tion on  confession. — It  is  competent  for  a 
court,  for  good  cause,  to  set  aside,  at  the 


same  term  at  which  it  was  rendered,  a 
judgment  of  conviction  on  confession, 
though  the  defendant  had  entered  upon 
the  imprisonment  ordered  by  the  sentence. 
In  such  case  the  original  indictment  is 
still  pending,  and  a  bail  bond  given  after 
this,  for  the  prisoner's  appearance  from 
day  to  day,  is  valid.  Basset  v.  United 
States,  9  Wall.  38,  19  L-  Ed.  548. 

Power  must  not  be  so  used  as  to  violate 
common  law  and  constitutional  guaran- 
ties of  personal  rights.— "But  it  is  also 
declared  that  this  power  cannot  be  so 
used  asto  violate  the  guarantees  of  per- 
sonal rights  found  in  the  common  law, 
and  in  the  constitutions  of  the  states  and 
of  the  Union.  _  If  there  is  anything  set- 
tled in  the  jurisprudence  of  England  and 
America,  it  is  that  no  man  shall  be  twice 
punished  by  judicial  judgments  for  the 
same  offense.  The  provisions  of  the  com- 
mon law  and  of  the  federal  constitution, 
that  no  man  shall  be  twice  placed  in 
jeopardy  of  life  or  limb,  are  mainly  de- 
signed to  prevent  a  second  punishment  for 
the  same  crime  or  misdemeanor.  Hence, 
when  a  court  has  imposed  fine  and  im- 
prisonment, where  the  statute  only  con- 
ferred power  to  punish  by  fine  or  im- 
prisonment, and  the  fine  has  been  paid,  it 
cannot,  even  during  the  same  term,  modify 
the  judgment  by  imposing  imprisonment 
instead  of  the  former  sentence.  The 
judgment  of  the  court  having  been  ex- 
ecuted so  as  to  be  a  full  satisfaction  of 
one  of  the  alternative  penalties  of  the  law, 
the  power  of  the  court  as  to  that  offense 
is  at  an  end."  Ex  parte  Lange,  18  Wall. 
163,    21    L.    Ed.    872. 

44.  General  rule  as  to  loss  of  control 
over  judgments,  decrees,  etc.,  after  end  of 
term. — Hudson  v.  Guestier,  7  Cranch  1,  3 
L.  Ed.  249;  Martin  v.  Hunter,  1  Wheat. 
304.  355.  4  L.  Ed.  97;  Cameron  v.  McRob- 
erts,  3  Wheat.  591,  4  L.  Ed.  467;  Bank  v. 
Wistar,  3  Pet.  431,  7  L.  Ed.  731;  Jackson 
V.  Ashton,  10  Pet.  480,  9  L.  Ed.  502;  Sib- 
bald  V.  United  States,  12  Pet.  488,  9  L. 
Ed.  1167;  Brockett  v.  Brorkett,  2  How. 
238,  11  L.  Ed.  251;  United  States  Bank  ?'. 
Moss.  6  How.  31,  12  L.  Ed.  331;  Sheppard 
V.  Wilson,  6  How.  260,  12  L.  Ed.  430; 
Corning  v.  Troy,  etc..  Nail  Factory,  15 
How.  451,  14  L.  Ed.  768;  McMicken  v. 
Perin,  18  How.  507,  15  L.  Ed.  504;  Rice  v. 
Alinnesota,  etc.,  R.  Co.,  21  How.  82,  16 
L.  Ed.  31;  Noonan  v.  Bradlev,  12  Wall. 
121,  20  L.  Ed.  279;  Tyler  v.  Magwire.  17 
Wall.  253,  21  L.  Ed.  576;  French  v.  Hay, 
22  Wall.  238,  22  L.  Ed.  857;  Roemer  v. 
Simon.  91  U.  S.  149,  23  L.  Ed.  267;  In- 
surance Co.  V.  Boon,  95  U.  S.  117,  24  L. 
Ed.   395;    Cambuston   v.   United   States,   93 
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during  that  term,  by  motion  or  otherwise,  to  set  aside,  modify  or  correct  them;*'' 
and  if  errors  exist,  they  can  only  be  corrected  by  such  proceeding,  by  a  writ 
of  error  or  appeal,  as  may  be  allowed  in  a  court  which,  by  law,  can  review  the 
decision.*^  No  change  or  modification  can  be  made,  which  may  substantially 
vary  or  afifect  the  judgment  or  decree  in  any  material  thing.^"  So  strongly  has 
this  principle  been  upheld  by  the  supreme  court  of  the  United  States  that,  while 
realizing  that  there  is  no  court  which  can  review  its  decisions,  it  has  invariably 
refused  all  applications  for  rehearing  made  after  the  adjournment  of  the  court 


U.  S.  285,  24  L.  Ed.  448;  Brooks  v.  Rail- 
road Co.,  102  U.  S.  107,  26  L.  Ed.  91; 
Bronson  v.  Schulten,  104  U.  S.  410,  26  L. 
Ed.  797;  Schell  v.  Dodge,  107  U.  S.  629,  27 
L.  Ed.  601;  Phillips  v.  Negley,  117  U.  S. 
665,  29  L.  Ed.  1013;  United  States  v.  Pile, 
130  U.  S.  280,  32  L.  Ed.  904;  Amy  V.  Water- 
town,  No.  1,  130  U.  S.  301,  32  L.  Ed.  946; 
In  re  Wight,  134  U.  S.  136,  33  L.  Ed.  865; 
Central  Trust  Co.  v.  Grant,  etc..  Works, 
135  U.  S.  207,  34  L.  Ed.  97;  Bent  v.  Thomp- 
son, 138  U.  S.  114,  34  L.  Ed.  902;  Hick- 
man V.  Fort  Scott,  141  U.  S.  415,  35  L. 
Ed.  775;  Lewisburg  Bank  v.  Sheffey,  140 
U.  S.  445,  35  L.  Ed.  493;  Moelle  v.  Sher- 
wood, 148  U.  S.  21,  37  L.  Ed.  350;  Hume 
V.  Bowie,  148  U.  S.  245,  37  L.  Ed.  438; 
Bushnell  v.  Crooke  Min.,  etc.,  Co.,  150  U. 
S.  82,  37  E  Ed.  1007;  Colvin  v.  Jackson- 
ville, 158  U.  S.  456,  39  L.  Ed.  1053;  The 
Eayonne,  159  U.  S.  687.  40  L.  Ed.  306; 
Kingman  v.  Western  Mfg.  Co.,  170  U.  S. 
675,  42  L.  Ed.  1192;  Illinois  v.  Illinois 
Cent.  R.  Co.,  184  U.  S.  77,  46  L.  Ed.  440; 
Tubman  v.  Baltimore,  etc.,  R.  Co.,  190  U. 
S.  38,  47  L.  Ed.  946;  Gagnon  v.  United 
States,  193  U.  S.  451,  48  L.  Ed.  745;  Wet- 
more  V.  Karrick,  205  U.  S.  141,  51  L.  Ed. 
745. 

45.  Necessity  for  motion,  etc.,  during 
term. — Bronson  v.  Schulten,  104  U.  S.  410, 
26  L.  Ed.  797;  Loring  v.  True,  104  U.  S. 
223,  26  L.  Ed.  713;  Phillips  v.  Negley,  117 
U.  S.  665,  29  L.  Ed.  1013;  Amy  v.  Water- 
town,  No.  1,  130  U.  S.  301,  32  L.  Ed.  946; 
Hickman  v.  Fort  Scott,  141  U.  S.  415,  35 
L.  Ed.  775;  Hume  v.  Bowie,  148  U.  S. 
245,  37  L.  Ed.  438;  Kingman  v.  Western 
Mfg.  Co.,  170  U.  S.  675,  42  L.  Ed.  1192. 
And  see  Barrell  v.  Tilton,  119  U.  S.  637, 
30   L.   Ed.   511. 

In  Phillips  V.  Negley,  117  U.  S.  665,  29 
L.  Ed.  1013,  it  was  contended  that  the 
supreme  court  of  the  District  of  Columbia 
at  a  special  term  had  the  same  discre- 
tionary power  over  its  judgments,  ren- 
dered at  a  previous  term  of  the  court, 
without  any  motion  or  other  proceeding 
to  that  end  made  or  taken  at  that  term, 
to  set  them  aside  and  grant  new  trials  of 
the  actions  in  which  they  were  rendered, 
which  it  has  over  judgments,  when  such 
proceedings  are  taken  during  the  term  at 
which  they  were  rendered.  It  was  held 
that  the  supreme  court  did  not  have  the 
same  power  in  such  case. 

The  circuit  courts  have  no  power  to  set 
aside  their  decrees  in  equity  on  motion 
after  the  term  at  which  they  were  ren- 
dered.    McIMicken  v.  Perin,  18  How.  507, 


15  L.  Ed.  504;  Cameron  v.  McRoberts,  3 
Wheat.   591,  4   L.   Ed.   467. 

When  the  circuit  court  enters  its  judg- 
ment against  a  defendant  for  imprison- 
ment and  a  fine  and  overruled  a  motion  in 
arrest  of  judgment  and  new  trial,  such 
judgment  is  final.  And  an  order  by  which 
execution  of  judgment  is  suspended  until 
next  term  does  not  leave  in  the  power  of 
the  court  to  reconsider  the  whole  case,  for 
although  suspended  the  judgment  re- 
mained in  full  force,  with  no  proceeding 
pending  to  rehear,  reconsider  or  modify 
it.  United  States  v.  Pile,  130  U.  S.  280, 
283,  32   L.   Ed.  904. 

Effect  of  motion  during  term  to  vacate 
judgment  or  decree. — See  the  title  AP- 
PEAL AND  ERROR,  vol.  1.  pp.  935,  994. 

46.  Correction  of  errors  after  term  by 
error  or  appeal. — Bronson  v.  Schulten,  104 
U.  S.  410,  26  L.  Ed.  797;  Phillips  v.  Neg- 
ley, 117  U.  S.  665,  29  L.  Ed.  1013;  Hick- 
man V.  Fort  Scott,  141  U.  S.  415,  35  L.  Ed. 
775;  United  States  Bank  v.  Moss,  6  How. 
31,  12  L.  Ed.  331.  See  the  title  APPEAL 
AND  ERROR,  vol.  1,  p.  333. 

The  court  below  can  grant  a  rehearing 
during  the  term  at  which  the  final  decree 
was  rendered,  but  not  thereafter;  and  an 
application  therefor  must  be  addressed  to 
that  court.  Roemer  v.  Simon,  91  U.  S. 
149,  23  L.  Ed.  267.  See  the  title  RE- 
HEARING. 

47.  No  substantial  changes  or  modifi- 
cations allowed. — Sibbald  v.  United  States, 
12  Pet.  488,  9   L.   Ed.   1167. 

A  court  which  has  once  rendered  a  judg- 
ment in  favor  of  a  defendant,  dismissing 
the  cause  and  discharging  him  from 
further  attendance,  cannot  at  any  time 
after  the  term,  and  at  a  subsequent  term, 
no  matter  how  remote  from  the  time  of 
rendering  the  judgment,  and  without  no- 
tice, set  aside  the  judgment  so  rendered 
and  render  a  new  judgment  against  the 
defendant  for  the  recovery  of  a  sum  of 
money  against  him.  Wetmore  v.  Karrick, 
205  U.  S.  141.  149,  51  L.   Ed.  745. 

Judgment  having  been  rendered  for  the 
plaintiffs,  it  was  not  competent  for  the 
court  below  to  strike  out  the  judgment  at 
the  next  term,  on  the  ground  of  supposed 
want  of  jurisdiction.  United  States  Bank 
V.  Moss,  6  How.  31,  12  L.  Ed.  331. 

A  petition  to  a  court  of  law,  after  its 
judgment  has  been  reversed,  and  a  dif- 
ferent judgment  directed  to  be  entered, 
to  so  chanee  the  record  of  the  ori^in^l 
judgment  as  to  make  a  case  materially 
different  from  that  presented  to  the  court 
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for  the  term  at  which  the  judgment  was  rendered.'*^     And  this  is  placed  upon 
the  ground  that  the  case  has  passed  beyond  the  control  of  the  court.*^ 

b.  Limitations  of  and  Exceptions  to  Rule — (1)  Limitation  to  Final  Judg- 
ments or  Decrees. — In  the  case  of  interlocutory  orders,  judgments  or  decrees, 
the  general  rule  just  stated  as  to  the  termination  of  a  court's  control  with  the 
expiration  of  the  term  at  which  the  judgment  or  decree  is  rendered,  does  not 
apply;  but  such  orders,  judgments  or  decrees  are  still  under  the  control  of  the 
court  and  may  be  revised  or  set  aside  at  a  subsequent  term.^*^ 

(2)  Exceptions  to  Rule. — Even  in  the  case  of  final  judgments  or  decrees 
there  have  always  been  certain  exceptions  to  the  general  rule  as  to  loss  of  power 
by  a  court  over  its  judgments  or  decrees  at  the  end  of  term  at  which  rendered. 
Thus  they  may  exercise  control  after  such  expiration  of  the  term  for  the  pur- 
pose of  correcting  clerical  mistakes  or  omissions,^ ^  or  to  reinstate  a  cause  dis- 
missed by  mistake.5  2  Control  might  also  be  exercised,  in  proper  instances,  by 
bills  of  review  in  cases  in  equity,^^  ^nd  writs  of  error  coram  vobis,  at  law.^^ 

c.  Modifications  of  Rule  by  Statute  and  Rules  of  Court. — In  General. — In 
many  of  the  states  statutes  have  been  enacted  which  confer  a  prescribed  and 
limited  control  ov^r  the  judgment  of  a  court  after  the  expiration  of  the  term 
at  which  it  was  rendered.-^^     Such  authority,  however,  can  neither  be  conferred 


X)i  review,  should  be  denied.  Hickman  v. 
Fort  Scott,  141  U.  S.  415,  418,  35  L.  Ed. 
775. 

48.  Principle  upheld  by  United  States 
supreme  court  as  to  applications  for  re- 
hearing.— Bronson  v.  Schulten,  104  U.  S. 
410,  26  L.  Ed.  797;  Phillips  v.  Negley,  117 
U.  S.  665,  29  L.  Ed.  1013;  Hickman  v. 
Fort  Scott,  141  U.  S.  415,  35  L.  Ed.  775; 
Noonan  v.  Bradley,  12  Wall.  121,  20  L. 
Ed.  279.  See  the  title  APPEAL  AND 
ERROR,  vol.  2,  p.  410. 

As  to  grant  of  reargument  or  rehear- 
ing in  the  supreme  court,  see  the  title 
APPEAL  AND  ERROR,  vol.  2,  p.  397. 
And  see  the  title   REHEARING. 

49.  Reason  for  rule. — Bronson  v.  Schul- 
ten, 104  U.  S.  410,  26  L.  Ed.  797;  Phillips 
V.  Negley,  117  U.  S.  665,  29  L.  Ed.  1013; 
Hickman  v.  Fort  Scott,  141  U.  S.  415,  35 
L.  Ed.  775;  Tubman  v.  Baltimore,  etc.,  R. 
Co.,   190   U.   S.  38,   39,   47   L.   Ed.   946. 

50.  Rule  inapplicable  to  interlocutory 
orders,  judgments  or  decrees. — Where  the 
boundary  of  two  states  was  to  be  fixed 
and  the  commission  reported  only  to  a 
part  of  the  boundary,  and  an  application 
for  confirmation  was  made  and  an  order 
for  confirmation  entered,  but  one  of  the 
parties  had  no  notice  of  the  application 
and  did  not  consent  to  the  order,  held,  that 
this  order  was  interlocutory  and  the  court 
could  set  it  aside  at  a  later  term.  Iowa  v. 
Illinois,  151  U.  S.  238,  241,  242,  38  L-  Ed. 
14.'5. 

Where  a  case  in  equity  was  referred  to 
a  master,  which  came  again  before  the 
court  upon  exceptions  to  the  master's  re- 
port, the  court  had  a  right  to  change  its 
opinion  from  that  which  it  had  expressed 
upon  the  interlocutory  order,  and  to  dis- 
miss the  bill.  All  previous  interlocutory 
orders  were  open  for  revision.  The  decree 
of  dismissal  was  right  in  itself,  because  it 
conformed  to  a  decision  of  the  federal 
supreme   court   in   a   branch    of   the   same 


case,  which  decision  was  given  in  the  in- 
terval between  the  interlocutory  order  and 
final  decree  of  the  circuit  court.  Fourni- 
quet  V.  Perkins,  16  How.  82,  14  L.  Ed.  854. 

51.  Correction  of  clerical  errors  or  mis- 
take.— See  post,  "Clerical  Errors  or  Omis- 
sions," VI,  B,  1,  b. 

52.  Reinstatement  of  cause  dismissed 
by  mistake.— Sibbald  v.  United  States,  12 
Pet.  488,  9  L.  Ed.  1167;  Phillips  v.  Negley, 
117  U.  S.  665,  29  L.  Ed.  1013;  The  Pal- 
myra, 12  Wheat.  1,  6  L.  Ed.  531;  Illinois 
V.  Illinois  Cent.  R.  Co.,  184  U.  S.  77,  46 
L.  Ed.  440.  See  the  title  DISMISSAL, 
DISCONTINUANCE  AND  NONSUIT, 
vol.  1,  p.  388. 

53.  Allowance  of  bills  of  review. — See, 
generally,  the  title  BILL  OF  REVIEW, 
vol.   3,  p.  244. 

54.  Allowance  of  writ  of  error  coram 
vobis. — See  post,  "Writ  of  Error  Coram 
Vobis,"  VI,  C,  6,  a,  (2). 

55.  Statutory  provisions  conferring  con- 
trol after  term. — Phillips  v.  Negley,  117 
U.  S.  665,  29  L.  Ed.  1013;  Bronson  v. 
Schulten,  104  U.  S.  410,  26  L.  Ed.  797. 

In  Bronson  v.  Schulten,  104  U.  S.  410, 
26  L.  Ed.  797,  the  court,  after  setting  out 
the  general  rule  as  to  a  court's  control 
over  its  judgments  and  decrees  after  the 
term,  and  the  exception  in  the  case  of 
writs  of  error  coram  vobis,  said:  "There 
has  grown  up,  however,  in  the  courts  of 
law  a  tendency  to  apply  to  this  control 
over  their  own  judgments  some  of  the 
principles  of  the  courts  of  equity  in  cases 
which  go  a  little  further  in  administering 
summary  relief  than  the  old-fashioned 
writ  of  error  coram  vobis  did.  This  prac- 
tice has  been  founded  in  the  courts  of 
many  of  the  states  on  statutes  which  con- 
ferred a  prescribed  and  limited  control 
over  the  judgment  of  the  court  after  the 
expiration  of  the  term  at  which  it  was 
rendered.  In  other  cases  the  summary 
remedy    by    motion  has  been  granted  as 
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upon  nor  withheld  from  the  courts  of  the  United  States  by  the  statutes  of  a 
state,  or  the  practice  of  its  courts.^^^ 

Under  Equity  Rule  88  of  the  United  States  Supreme  Court. — An  ex- 
ception to  the  general  rule  terminating  the  control  of  the  court  over  its  decrees 
at  the  end  of  the  term,  is  expressly  allowed  by  the  88th  rule  in  equity  practice, 
in  cases  where  no  appeal  lies  from  the  decree  to  the  supreme  court  of  the 
United   States." 

B.  Amendment  or  Correction — 1.  Power  of  Court — a.  In  General. — As 
has  already  been  seen,  a  court  has,  during  the  term  at  which  a  judgment  or 
decree  was  rendered,  full  power  to  amend  or  correct  such  judgment  or  decree 
as  it  may  deem  proper,^^  while  after  the  close  of  the  term  its  control  over 
the  judgment  or  decree  is  ended  so  far  as  regards  any  substantial  change  in  the 
judgment  or  decree. ^^ 

b.  Clerical  Errors  or  Omissions. — In  General. — By  the  expression  "control 
of  the  court,"  which,  in  the  rule  as  already  set  out,  is  held  to  terminate  with 
the  close  of  the  term  at  which  a  judgment  or  decree  is  rendered,  is  meant  the 
power  of  the  court  over  the  original  action  itself,  or  its  merits,  under  the  pro- 
ceedings then  existing — the  power  to  decide  on  it,  or  to  change  opinions  once 
given,  or  to  make  new  decisions  and  alterations  on  material  points.  It  is  not 
to  be  understood  as  depriving  a  court,  at  a  subsequent  term,  of  power  to  set 
right  mere   forms  in  its  judgments. *^o     The  power  to   amend  their  records,   to 


founded  in  the  inherent  power  of  the  court 
over  its  own  judgments,  and  to  avoid  the 
expense  and  delay  of  a  formal  suit  in 
chancery.  It  can  easily  be  seen  how  this 
practice  is  justified  in  courts  of  the  states 
where  a  system  has  been  adopted  which 
amalgamates  the  equitable  and  common- 
law  jurisdiction  in  one  form  of  action,  as 
most  of  the  rules  of  procedure  do."  See, 
also,  Phillips  v.  Negley,  117  U.  S.  665,  29 
L.    Ed.   1013. 

For  a  full  treatment  of  such  statutory 
provisions,  the  manner  of  exercising  such 
control,  and  the  grounds  therefor,  see 
post,  "When  Proper,"  VI,  C,  2;  "Applica- 
tion  for   Relief,"   VI,    C,   G. 

56.  Authority  not  conferred  on  federal 
courts  by  state  statute  or  practice. — Phil- 
lips V.  Negley,  117  U.  S.  665,  29  L.  Ed. 
1013;  Bronson  v.  Schulten,  104  U.  S.  410, 
26    L.    Ed.    797. 

57.  Exception  under  88th  rule  in  equity. 
— Moelle  V.  Sherwood,  148  U.  S.  21,  37 
L.  Ed.  350.  See,  generally,  the  title  RE- 
HEARING. 

58.  Power  of  amendment  during  term. 
— See  ante,  "During  Term,"  VI,  A,   1. 

Instances  of  amendments  properly  al- 
lowed during  term. — In  the  case  of 
Cheang-Kee  v.  United  States,  3  Wall.  320, 
18  L.  Ed.  72,  the  judgment  was  originally 
for  the  amount  due,  payable  in  gold  coin, 
for  duties;  and  was  afterwards,  during  the 
term,  amended  by  order  of  the  court  so 
as  to  make  it  "payable  in  gold  and  silver 
coin,  for  duties."  It  was  held  that  such 
amendment,  made  during  the  term,  was 
clearly  within  the  power  of  the   court. 

An  action  was  brought  in  ejectment  but 
the  land  was  not  correctly  described  in 
the  complaint  and  there  was  a  general 
finding  for  the  plaintiffs  as  to  only  a  cer- 
tain portion   of   the   land   described.     The 


plaintiffs  claimed  that  there  was  a  gen- 
eral finding  as  to  all  the  land  in  dispute. 
It  was  held  that  if  the  description,  in  the 
judgment,  of  the  land  recovered  was  not 
sufficiently  full  or  accurate,  it  was  in  the 
power  of  the  plaintiffs,  at  the  time  the 
finding  was  made,  or  during  the  same 
term,  to  procure  such  a  reformation  of  the 
judgment  as  would  have  been  proper. 
Morgan  v.  Eggers,  127  U.  S.  63,  66,  32  L- 
Ed.   56. 

By  statute  in  Texas  one  having  re- 
covered a  judgment  may  remit  any  part 
thereof,  and  where  the  remittitur  does  not 
appear  to  have  been  made  in  open  court 
or  with  leave  of  the  court,  it  is  within  the 
power  of  the  court,  at  the  same  term  and 
before  a  writ  of  error  has  been  sued  out, 
to  correct  the  record  according  to  the 
fart.  Pacific  Express  Co.  v.  Malin,  132 
U.  S.  531,  33  L.  Ed.  450.  See,  generally, 
the  title   REMITTITUR. 

59.  Power  to  materially  change  or  vary 
judgment  or  decree  after  term. — See  ante, 
"General   Rule,"   VI,   A,  2,  a. 

60.  General  rule  as  to  loss  of  control 
with  end  of  term  construed. — United 
States  Bank  v.  Moss,  6  How.  31,  12  L. 
Ed.   331. 

"We  would  not  be  understood  by  this 
to  deprive  a  court,  at  a  subsequent  term, 
of  power  to  set  right  mere  forms  in  its 
judgments.  Cameron  v.  McRoberts,  3 
Wheat.  591,  4  L.  Ed.  467;  Bank  v.  Wistar, 
3  Pet.  431,  7  L.  Ed.  7321;  The  Palmyra,  12 
Wheat.  1,  10,  6  L.  Ed.  531;  Lawrence  7-. 
Cornell,  4  Johns.  (N.  Y.)  ch.,  542.  Or 
power  to  correct  misprisions  of  its  clerks. 
The  Palmyra,  12  Wheat.  1,  10,  6  L.  Ed. 
531;  Hawes  v.  McConnel,  2  Ohio  32;  J 
Greenl.  (Me.)  375;  Com.  Dig.  Amendment, 
T.,  1.  The  right  to  correct  any  mere  cleri- 
cal errors,  so  as  to  conform  the  record  to 
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correct  mistakes  of  the  clerk  or  other  officer  of  the  court,  inadvertencies  of 
counsel,  or  to  supply  defects  or  omissions  in  the  record,  even  after  the  lapse  of 
the  term,<5i  is  inherent  in  courts  of  justice  and  has  been  repeatedly  recognized. ^2 

Statutory  Conference  of  Power.— The  power  to  correct  clerical  mistakes, 
etc.,  is  conferred  upon  courts  of  the  United  States  by  statutes,*53  and  in  some 
of  the  states  also,  statutes  have  been  enacted  expressly  conferring  authority  to 
make  such  corrections  within  a  prescribed  time.^-* 

2.  Procedure;  to  Obtain — a.  Correction  on  Application  of  Parties  or  Court's 
Otvn  Motion. — If  a  clerk  in  performing  the  ministerial  act  of  recording  a  jud"-- 
ment  has  committed   an  error,  the  court  may  correct  it  on   application  by  the 


the  truth,  always  remains.  Sibbald  v. 
United  States,  13  Pet.  488,  492,  9  L.  Ed. 
1167;  Newford  v.  Dorsey,  2  Was.  C.  C, 
433;  6  Watts.  (Pa.)  513;  8  Id.  424;  1  Wend. 
(N.  Y.),  101;  4  Id.,  217;  1  Bibb  (Kv.) 
324;  2  Id.  88;  Weston's  case,  11  Mass.  417; 
Bank  v.  Wistar,  3  Pet.  431,  7  L.  Ed.  731. 
Irregularities,  also,  in  notices,  mandates 
and  similar  proceedings  can  still,  in  some 
cases,  be  amended.  Ex  parte  Crenshaw, 
15  Pet.  119,  123,  10  L.  Ed.  682."  United 
States  Bank  v.  Moss,  6  How.  31,  38,  12  L. 
Ed.  331. 

61.  Power  of  courts  to  correct  clerical 
mistakes,  etc.,  after  term. — Bank  v.  Wis- 
tar, 3  Pet.  431,  7  L.  Ed.  731;  Sibbald  v. 
United  States,  12  Pet.  488,  492,  9  L.  Ed. 
1167;  Smith  v.  Clapp,  15  Pet.  125,  10  L. 
Ed.  684;  United  States  Bank  v.  Moss,  6 
How.  31.  12  L.  Ed.  331;  Sheppard  v.  Wil- 
son, 6  How.  260,  12  L.  Ed.  430;  Rice  v. 
Minnesota,  etc.,  R.  Co.,  21  How.  82,  16 
L.  Ed.  31;  United  States  v.  Vigil,  10  Wall. 
423,  19  L.  Ed.  954;  Insurance  Co.  v.  Boon, 
95  U.  S.  117,  24  L.  Ed.  395;  Brooks  v.  Rail- 
road Co.,  102  U.  S.  107,  26  L.  Ed.  91; 
Hovey  v.  McDonald,  109  U.  S.  150,  27  L- 
Ed.  888;  Ex  parte  Morgan,  114  U.  S.  174, 
29  L.  Ed.  135;  Phillips  v.  Negley,  117  U. 
S.  665,  29  E.  Ed.  1013;  Hickman  v.  Fort 
Scott,  141  U.  S.  415,  35  L.  Ed.  775;  Eliza- 
beth V.  American,  etc..  Pavement  Co.,  131 
U.  S.  cxlviii,  24  L.  Ed.  1059;  In  re  Wight, 
134  U.  S.  136,  33  L.  Ed.  865;  Gonzales  v. 
Cunningham,  164  U.  S.  612,  41  L.  Ed.  572; 
Illinois  V.  Illinois  Cent.  R.  Co.,  184  U.  S. 
77,  46  L.  Ed  440;  Gagnon  v.  United  States, 
193  U.    S.   451,   48    L.    Ed.   745. 

62.  Such  power  inherent  in  courts  of 
justice. — Gagnon  t'.  United  States,  193  U. 
S.  451,  48  L.  Ed.  745. 

"We  have  no  doubt  of  our  power  at  any 
time  to  amend  a  decree  which  has  by  in- 
advertance  or  mistake  been  entered  in  a 
different  form  from  that  in  which  we  in- 
tended it.  As  said  by  Mr.  Justice  Strong, 
delivering  the  opinion  of  the  court  in  the 
case  of  Insurance  Co.  v.  Boon,  95  U.  S. 
117,  125,  24  L.  Ed.  395:  'It  is  familiar 
doctrine  that  courts  always  have  jurisdic- 
tion over  their  records  to  make  them  con- 
form to  what  was  actually  done  at  the 
time.'  "  Elizabeth  v.  American,  etc..  Pave- 
ment Co.,   131   U.  S.  cxlviii.  24  L.   Ed.   1059. 

In  chancery  proceedings  it  is  a  rule  that 
when  a  clerical  error  has  crept  into  the 
decree,    or    some    ordinary    direction    has 


been  omitted,  the  court  will  entertain  an 
application  to  rectify  it,  even  though  it 
has  been  passed  and  entered.  This  rule 
is  formulated  in  the  8th  equity  rule  es- 
tablished by  the  supreme  court  for  the 
government  of  the  circuit  courts,  which 
declares  that  "clerical  mistakes  in  decrees, 
or  decretal  orders,  or  errors  arising  from 
any  accidental  slip  or  omission,  may,  at 
any  time  before  an  actual  enrollment 
thereof,  be  corrected  by  order  of  the  court 
or  judge  thereof,  upon  petition,  without 
the  form  or  expense  of  a  rehearing."  Such 
corrections,  by  analogy  to  the  practice  in 
cases  at  law,  ma^y  undoubtedly  be  made 
after  an  appeal  is  taken.  Hovey  v.  Mc- 
Donald,   109    U.    S.    150,    27    L.    Ed.    888. 

Instances  of  proper  exercise  of  power 
of  amendment. — Where  a  decree  has 
omitted  a  direction  that  is  of  course  at 
the  time  it  is  made,  it  may  be  corrected 
by  the  insertion  of  that  direction;  as 
where,  in  a  creditor's  suit,  the  decree  has 
omitted  the  usual  direction  to  take  an  ac- 
count of  the  personal  estate,  it  was  or- 
dered to  be  inserted.  Hovey  v.  McDon- 
ald, 109  U.  S.  150,  27  L.  Ed.  888,  citing 
Daniell's   Ch.   Pr.,  chap.  25,  §  5. 

Where  the  clerk  of  the  court  had 
omitted  to  enter  the  judgment  of  the 
federal  supreme  court,  allowing  to  the 
defendant  in  error,  on  the  affirmance  of 
the  judgment  of  the  circuit  court,  in- 
terest at  the  rate  of  six  per  centum  per 
annum,  as  damages,  and  the  mandate  of 
the  court,  although  issued,  had  not  been 
presented  to  the  circuit  court,  the  court 
ordered  the  judgment  to  be  reformed,  al- 
lowing interest  at  the  rate  of  six  per 
cent.,  the  omission  is  a  mere  clerical  error. 
Bank  v.  Wistar,  3  Pet.  431,  7  L.  Ed.  731. 

"It  has  been  held  by  this  court  that,  at 
a  subsequent  term,  when  a  judgment  had 
before  been  arrested,  an  amendment  may 
be  made  to  apply  the  verdict  to  a  good 
count,  if  another  be  bad,  and  the  minutes 
of  the  judge  show  that  the  evidence  sus- 
tained the  good  one.  Matheson  v.  Grant, 
2  How.  263,  282,  11  L.  Ed.  261."  Insur- 
ance Co.  V.  Boon,  95  U.  S.  117,  24  L.  Ed. 
39.'5. 

63.  Power  conferred  upon  United 
States  courts  by  Rev.  Stat.,  §§  899,  900  and 
90i._Gagnnn  v.  United  States,  193  U.  S. 
451,   48   t.    Ed.    745. 

64.  Statutory  provisions  as  to  correction 
of   clerical   errors  within  prescribed  time. 
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parties  at  the  proper  time,  or  it  may  do  so  in  a  proper  case  upon  its  own  sug- 
gestion without  waiting  for  the  parties.^^ 

b.  Manner  of  Application. — The  usual  method  of  appHcation  for  the  amend- 
ment or  correction  of  clerical  errors  or  omissions  in  a  judgment  is  by  motion.^^ 

c.  Basis  of  Amendment. — Ordinarily  in  order  that  a  court  of  record  may  ex- 
ercise its  power  to  amend  its  records,  so  as  to  make  them  conform  to  and  ex- 
hibit the  truth,  there  must  be  something  to  amend  by;^"  but  that  may  be  the 
judge's  minutes  or  notes,  not  themselves  records,  or  anything  that  satisfactorily 
shows  what  the  truth  was.^^ 

d.  Hearing  and  Determination. — In  passing  upon  a  motion  to  amend  the 
record  of  a  judgment,  and  granting  or  refusing  the  same,  the  court  acts  ju- 
dicially, and  its  judgment  on  the  motion  can  no  more  be  reviewed  by  mandamus 
than  that  which  was  originally  entered  in  the  cause. ^^ 

The  question  of  amendment  is  wholly  within  the  sound  discretion  of 
the   court   below,   and  belongs  appropriately  and  exclusively  to  such  court.'^^ 

3.  Amendment  by  Order  Nunc  Pro  Tunc. — In  General. — It  is  a  well- 
established  rule  that  a  court,  after  the  expiration  of  the  term,  may,  by  an  order 
nunc  pro  tunc,  amend  the  record  by  inserting  what  had  been  omitted  by  the 
act  of  the  clerk  or  of  the  court.''' ^  This  power  to  amend  by  entry  nunc  pro 
tunc  must  not  be  confounded  with  the  power  to  create.     It  presupposes  an  ex- 


— By  a  statute  of  Alabama  a  court  of 
original  jurisdiction  may  correct  any 
clerical  error  or  misprision  in  the  calcu- 
lation of  interest,  or  other  mistake  of  the 
clerk,  at  any  time  within  three  years  from 
the  rendition  of  the  judgment.  Aikins 
Dig.  266.  Smith  v.  Clapp,  15  Pet.  125,  10 
L.    Ed.   684. 

65.  Correction  on  application  of  parties 
or  court's  own  motion. — Ex  parte  Morgan, 
114  U.   S.   174,  29   L.    Ed.   135. 

66.  Application  by  motion. — Phillips  v. 
Negley.  117  U.  S.  665,  29  L.  Ed.  1013;  Ex 
parte    Morgan,    114    U.    S.    174,   29    L.    Ed. 

135.  And  see  Rice  v.  Minnesota,  etc.,  R. 
Co.,  21  How.  82,  16  L.  Ed.  31.  See,  gen- 
erally, the   title   MOTIONS. 

67.  Necessity  for  something  by  which 
to  amend. — Insurance  Co.  v.  Boon,  95  U. 
S.    117,   24    L.    Ed.   395. 

In  Adams  v.  Law,  17  How.  417,  15  L. 
Ed.  149,  a  motion  to  amend  the  mandate 
and  decree  of  the  supreme  court  was  over- 
ruled on  the  ground  that  the  pleadings  in 
the  case  did  not  embrace  the  point  stated 
in  such  motion. 

68.  What  will  constitute  sufficient  basis 
for  amendment. — Insurance  Co.  v.  Boon, 
95  U.  S.   117,  24  L.   Ed.  395. 

69.  Decision  on  application  not  review- 
able by  mandamus. — Ex  parte  Morgan,  114 
U.  S  174.  29  L.  Ed.  135.  See,  generally, 
the  title  MANDAMUS. 

70.  Decision  on  motion  in  discretion  of 
court  below. — Sheppard  v.  Wilson,  6  How. 
260,    12    L.    Ed.    430. 

71.  Entry  nunc  pro  tunc  to  supply  omis- 
sions in  record. — In   re  Wight,   134   U.    S. 

136,  33  L.  Ed.  865;  The  Bayonne,  159  U. 
S.  687,  40  L.  Ed.  306;  Hickman  v.  Fort 
Scott,  141  U.  S.  415,  35  L.  Ed.  775;  Gagnon 
V.  United  States,  193  U.  S.  451,  48  L.  Ed. 
745;  Fowler  v.  Equitable  Trust  Co.,  141 
U  'S.  384.  35  L.  Ed.  786;  Michigan  Ins. 
Bank  v.   Eldred,  143  U.  S.   293,  36  L.   Ed. 


162;  Kerr  v.  South  Park  Comm'rs,  117  U. 
S    379,  29  L.  Ed.  924. 

If  a  rehearing  be  granted  at  one  term 
and  the  clerk  omits  to  enter  an  order  to 
that  effect,  it  is  within  the  power  of  the 
court  at  the  succeeding  term,  by  an  order 
nunc  pro  tunc,  to  make  the  record  speak 
the  truth.  Fowler  v.  Equitable  Trust  Co., 
141   U.    S.   384,  35   L.    Ed.   786. 

An  amendment  by  allowing,  nunc  pro 
tunc,  an  entry,  omitted  at  the  proper  time 
by  inadvertence,  in  the  journal  record  of 
the  clerk,  of  the  issue  of  a  writ  of  per- 
emptory mandamus;  and  an  amendment 
by  the  marshal  to  his  return,  so  as  to 
show  that  he  had  exhibited  the  original 
writ  to  the  party  served,  allowed  as  mat- 
ters of  common  practice.  Supervisors  v. 
Durant,  9  Wall.  736,  19  L.  Ed.  813. 

A  prisoner  was  charged  with  em- 
bezzling letters  while  in  the  postal  service 
of  the  United  States  and  in  a  trial  in  a 
United  States  district  court  he  was  con- 
victed. He  made  a  motion  for  a  new  trial 
and  likewise  a  motion  in  arrest  of  judg- 
ment. Pending  the  argument  of  these 
motions,  the  district  court  made  an  order 
transferring  the  cause  to  the  circuit  court 
for  said  district.  These  motions  were 
denied  in  the  circuit  court  and  on  the 
same  day,  in  the  district  court,  the  mo- 
tions were  denied  and  the  same  were  or- 
dered vacated  as  improvidently  made  and 
the  prisoner  was  sentenced.  The  prisoner 
claimed  that  the  district  court  had  no  ju- 
risdiction over  him  as  the  cause  had  been 
duly  certified  and  remitted  to  the  circuit 
court  and  was  still  pending  there.  It  was 
held  that  the  circuit  court  upon  its  own 
motion,  based  upon  its  recollection  of  the 
facts  of  the  making  of  the  order  remit- 
ting the  cause  to  the  district  court,  could 
enter  the  order  remitting  the  cause  to  the 
district  court  nunc  pro  tunc  so  as  to  cure 
the   defect  in  the  record   of    the     district 
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isting  record,  which  is  defective  by  reason  of  some  clerical  error  or  mistake, 
or  the  omission  of  some  entry  which  should  have  been  made  during  the  progress 
of  the  case,  or  by  the  loss  of  some  document  originally  filed  therein.' 2 

Power  Must  Be  Exercised  by  Court  and  Not  by  Clerk  of  His  Own 
Motion.— This  power  to  supply  at  a  subsequent  term  some  omission  in  the 
entry  of  what  was  done  at  the  preceding  term  must  be  exercised  by  the  court, 
and  the  clerk  has  no  power  to  do  this  of  his  own  motion.'^ 

Grant  or  Refusal  of  Order  Discretionary  with  Court  and  Not  Re- 
viewable by  Appellate  Court.— The  authority  of  the  court  to  amend  a  judg- 
ment, by  causing  it  to  be  entered  nunc  pro  tunc  is  discretionary,  and  cannot 
be  reviewed  by  an  appellate  court.'''"* 

C.  Opening,  Vacating,  or  Setting  Aside— 1.  Power  of  Courts— a.  In 
General. — Generally,  as  to  the  power  of  courts  of  law  and  equity,  over  their 
judgments  or  decrees  during  and  after  the  term  at  which  the  same  were  ren- 
dered, see  ante,  "General  Rules  as  to  Control  of  Courts  over  Tudo-ments  and 
Decrees,"  VI,  A. 

b.  As  to  Particular  Classes  of  Judgments. — In  this  section  on  opening  or  va- 
cating judgments  or  decrees  it  is  intended  to  treat  only  the  general  principles 
relating  to  judgments  or  decrees  generally.  As  to  the  power  to  grant  relief 
in  particular  classes  of  judgments,  manner  of  obtaining,  etc.,  see  the"  subsequent 
sections  of  this  title  in  which  such  classes  of  judgments  are  treated  at  leno^th.'^^ 

2.  When  Proper — a.  Rules  Applicable  to  Judgments  or  Decrees  Generally ■ 

(1)  Fraud  or  Collusion. — In  General. — There  is  no  question  of  the  o-eneral 
doctrine  that  fraud  vitiates  the  most  solemn  contracts,  documents,  and  even 
judgments,' 6  and  that  judgments  and  decrees  may,  at  the  instance  of  the  par- 
court.  In  re  Wight,  134  U.  S.  136,  138, 
141,   33   L.    Ed.   865. 

Where  the  judgment  was  the  one  the 
court  intended  to  enter,  and  the  facts 
found  were  those  only  which  the  court 
intended  to  find,  and  nothing  was  omitted 
from  the  record  of  the  original  action 
which  the  court  intended  to  make  a  matter 
of  record,  the  case  does  not  come  within 
the  rule  authorizing  the  amendment  of  a 
record  by  an  order  nunc  pro  tunc.  Hick- 
man V.  Fort  Scott,  141  U.  S.  415,  35  L. 
Ed.    775. 

72.  Power  to  amend  not  to  be  con- 
founded with  power  to  create. — Gagnon 
V.  United  States,  193  U.  S.  451,  48  L.  Ed. 
745. 

Where  thirty-three  years  after  a  judg- 
ment naturalizing  an  alien  is  alleged  to 
have  been  rendered  but  not  recorded,  or 
if  recorded,  the  record  lost,  a  common-law 
court  has  no  jurisdiction  to  enter  such 
judgment  nunc  pro  tunc,  when  no  entry  or 
memorandum  appears  upon  the  record  or 
files  at  the  time  the  original  judgment  is 
supposed  to  have  been  rendered.  Gagnon 
V.  United  States,  193  U.  S.  451,  456,  48  L. 
Ed.    745. 

"The  power  to  recreate  a  record,  no 
evidence  of  which  exists,  has  been  the 
subject  of  much  discussion  in  the  courts, 
and  the  weight  of  authority  is  decidedly 
against  the  existence  of  such  power.  We 
have  examined  a  large  number  of  au- 
thorities upon  this  point,  and  while  they 
do  not  altogether  harmonize  in  their  con- 
clusions, the  practice  in  some  states  be- 
ing  much    more   rigid   than   in    others,   we 


have  found  o^  ne  which  supports  the  con- 
tention that  a  record  may  'be  created  to 
take  the  place  of  one  of.  which  no  written 
niemorandum  was  made  or  entered  at  the 
time  the  original  judgment  was  supposed 
to  have  been  rendered.  The  following 
casescontain  instructive  discussions  of  the 
prmciples  involved,  but  an  epitome  of 
them  would  subserve  no  useful  purpose. 
Bilansky  zj.  Minnesota,  3  Minnesota  427; 
Schoonover  v.  Reed,  65  Indiana  313; 
Smith  V.  Hood  &  Co.,  25  Pa.  St.  218;  Mis- 
souri V.  Primm,  61  Missouri  166;  Brown 
V.  Coward,  3  Hill  (S.  Car.)  4;  Lynch  v. 
Reynolds,  69  Kentucky  547;  Goughran  v. 
Gutcheus,  18  Illinois  390;  Frink  v  Frink 
43  N.  H.  508;  Rugg  v.  Parker,  7  Gray  172; 
Balch  V.  Shaw,  7  Cush.  282."  Gagnon  v. 
United  States,  193  U.  S.  451,  48  L,  Ed 
74a. 

73.  Power  to  be  exercised  by  court  and 
not  of  clerk's  own  motion. — In  re  Wi"-ht 
134  U.   S.   136,  33  L.   Ed.  865. 

74.  Grant  or  refusal  of  order  not  re- 
viewable on  appeal. — See  the  title  AP- 
PEAL AND  ERROR,  vol.  1,  p.  994. 

75.  Opening  or  vacating  particular 
classes  of  judgments. — See  post,  "Consent 
Judgments  and  Decrees,"  XVII;  "Confes- 
sion of  Judgment,"  XV;  "Judgments  by 
Default  and  Decrees  Pro  Confesso,"  XVI. 

76.  General  principles  as  to  effect  of 
fraud  upon  contracts,  documents  and 
judgments. — United  States  v.  Throckmor- 
ton, 98  U.  S.  61,  25  L.  Ed.  93;  Arrowsmith 
V.  Gleason,  129  U.  S.  86,  32  L.  Ed.  630. 
See,  generally,  the  title  FRAUD  AND 
DECEIT,  vol.  6,  p.  394. 
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ties,  be  set  aside  or  rendered  inoperative   for  fraud/'^   or  collusionJ^ 

(2)  Invalidity  of  Judgment  or  Decree. — It  would  seem  that  even  though  a 
judgment  or  decree  may  be  absolutely  void  for  some  reason,  still  the  party 
affected  by  such  judgment  has  the  right  to  have  such  judgment  vacated  or  set 
asideJ^ 

(3)  Want  of  or  Defective  Service  of  Process. — A  judgment  or  decree  may 
properly  be  vacated  at  a  subsequent  term  for  want  of  or  defective  service  of 
process. ^^ 

(4)  Unauthorized  Appearance  by  Attorney. — See  the  title  Appearances,  vol. 
2,  p.  463. 

(5)  Errors  of  Larjj. — It  would  seem  to  be  well  established  that  a  mere  error 
in  law,  of  any  kind,  in  a  judgment  of  a  court  at  a  previous  term,  is  never  a  suf- 
ficient justification  for  summarily  setting  it  aside  at  a  subsequent  term.^i  The 
only  relief  for  errors  in  law  in  such  case  is  usually  by  new  trial,  review,  writ  of 
error,  or  appeal,  as  either  may  be  appropriate  and  allowable  by  law,  or  by  some 
other  mode  specially  provided  by  statute. ^^ 

(6)  Defenses  Available  in  Original  Action. — It  may  be  stated  as  a  general 
rule  that  a  judgment  will  not  be  vacated  or  set  aside  for  matters  available  by 


77.  Judgments  or  decrees  set  aside  or 
rendered  inoperative  for  fraud. — United 
States  Bank  v.  Moss,  6  How.  31,  12  L.  Ed. 
?-31;  Barrow  v.  Hunton,  99  U.  S.  80,  25  L. 
Ed.  407;  Pacific  Railroad  v.  Missouri  Pac. 
R  Co.,  Ill  U.  S.  505,  28  L.  Ed.  498;  John- 
son V.  Waters,  111  U.  S.  640,  28  L.  Ed.  547; 
Kingsbury  v  Buckner,  134  U.  S.  650,  33  L. 
Ed.  1047;  Leavenworth  County  Comm'rs 
V.  Chicago,  etc.,  R. .  Co.,  134  U.  S.  688,  33 
L.  Ed.  1064;  Hilton  v.  Guyot,  159  U.  S. 
113,  40  L.  Ed.  95;  Un'ted  States  v.  Beebe, 
180  U.   S.  343,  45  L.   Ed.   563. 

"Judgments  entered  up  by  fraud  may, 
perhaps,  on  due  notice,  by  scire  facias,  or 
otherwise,  be  vacated  at  a  subsequent 
term  by  the  same  court."  United  States 
Bank  v.  Moss,  6  How.  31,  12  L.  Ed.  331.  ^ 

In  Louisiana  an  action  of  nullity  is 
proper  when  the  judgment  has  been  ob- 
tained through  fraud,  bribery,  forgery  of 
documents,  etc.  Barrow  v.  Hunton,  99  U. 
S.   80,  25  L.   Ed.  407. 

As  to  manner  of  obtaining  vacation  for 
fraud,  see  post,  "Application  for  Relief," 
VL  C,  6. 

As  to  power  of  equity  to  relieve  on 
ground  of  fraud,  see  post,  "Equitable  Re- 
lief  against    Judgments,"    XIII. 

78.  Setting  aside  decree  collusively  ob- 
tained.— Cochrane  v.  Deener.  95  U.  S.  355, 
24  L.  Ed  514.  And  see  United  States  v. 
Throckmorton,  98  U.  S.  61,  25  L.  Ed.  93. 

79.  Vacation  of  void  judgments  or  de- 
crees.— Ex  parte  Crenshaw,  15  Pet.  119, 
10  L.  Ed.  682;  Terry  v.  Commercial  Bank, 
92  U.  S.  454,  23  L.  Ed.  620.  And  see 
Humphries  v.  District  of  Columbia,  174 
U.  S.  190,  43  L.  Ed.  944. 

Where  a  deficiency  decree  was  ob- 
tained in  violation  of  the  statute  of  bank- 
ruptcy, and  without  notice  to  the  bank- 
rupt, a  decree  below,  vacating  it  and  en- 
joining it  from  being  enforced,  was 
clearlv  right.  Scott  v.  Ellery,  142  U.  S. 
381,   385,   35   L.   Ed.   1050. 


"A  motion  has  been  made,  at  the  pres- 
ent term,  on  behalf  of  Crenshaw,  to  set 
aside  and  annul  the  judgment  and  decree 
of  this  court;  and  also  to  dismiss  the  ap- 
peal. As  there  is  no  case  now  pending 
here,  between  these  parties,  there  is  noth- 
ing upon  which  an  order  to  dismiss  would 
operate.  But  upon  the  facts  above  stated, 
it  is  very  clear  that  the  case  was  not  le- 
gally before  us  at  the  last  term;  and  the 
decree  then  pronounced  must,  therefore, 
be  declared  null  and  void,  and  the  man- 
date directed  to  the  circuit  court  must  be 
revoked.  An  order  will  accordingly  be 
issued  from  this  court."  Ex  parte  Cren- 
shaw, 15   Pet.   119,  10  L.  Ed.  682. 

80.  Want  cf  or  defective  service  of 
process. — Harris  v.  Hardeman,  14  How. 
334,  14  L.  Ed.  444.  See,  generallv,  the  ti- 
tle   SUMMONS   AND    PROCESS. 

81.  Errors  of  law  not  ground  for  set- 
ting aside  judgment. — United  States  Bank 
r.  :\[oss,  6  How.  31,  12  L.  Ed.  331;  Bron- 
son  V.  Schulten,  104  U.  S.  410,  26  L.  Ed. 
797. 

"In  Rolle's  Abridgment,  p.  749.  it  is  said 
that  if  the  error  be  in  the  judgment  it- 
self, a  writ  of  error  does  not  lie  in  the 
same,  but  in  another  and  superior  court." 
Bronson  v.  Schulten,  104  U.  S.  410,  26  L. 
Ed.   797. 

"We  have  repeatedly  decided  as  to  judg- 
ments of  this  court,  that  they  could  not 
be  changed  at  a  subsequent  term,  in  mat- 
ters of  law,  whether  attempted  on  mo- 
tion, or  a  new  writ  of  error,  or  appeal,  on 
the  mandate  to  the  court  below."  Unite'd 
States  Bank  v.  Moss,  6  How.  31,  12  L.  Ed. 
331. 

82.  Manner  of  obtaining  relief  for  er- 
rors in  law. — United  States  Bank  v.  Moss, 
6  How.  31.  12  L.  Ed.  331;  Phillips  v.  Neg- 
ley,  117  U.  S.  665,  29  L.  Ed.  1013.  See. 
generally,  the  titles  APPEAL  AND  ER- 
ROR, vol.  1,  p.  333:  BILL  OF  REVIEW, 
vol    3,  p.  244;  NEW  TRIALS. 
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way  of  defense  in  the  original  action  in  which  such  judgment  was  rendered.^^ 

b.  Statutory  Grounds  for  Relief— (1)  As  to  Particular  Classes  of  Judgments 
or  Decrees. — With  regard  to  particular  classes  or  kinds  of  judgments,  such  as 
judgments  by  confession,  judgments  by  default,  and  decrees  pro  confesso,  relief 
■upon  certain  specified  ground  is  expressly  authorized  by  the  statutes  of  the 
various  jurisdictions.  For  a  full  consideration  of  these  grounds,  as  well  as  for 
;the  manner  of  taking  advantage  thereof,  see  the  subsequent  sections  of  this  title 
in  which  these  classes  of  judgments  or  decrees  are  treated  at  length. 

(2)  Judgments  Obtained  in  Violation  of  Statute. — In  some  jurisdictions  au- 
thority is  expressly  given  by  law  to  set  aside  judgments  in  violation  of  certain 
statutes,  as,  for  instance,  statutes  relating  to  gambling  and  gambling  contracts.^^ 
3.  Right  to  Relief  as  Affected  by  Conduct  of  Parties  or  Rights  of 
Third  Persons. — Laches,  Assent  or  Ratification  as  Affecting  Right  to 
Relief. — The  general  principle  of  equity  that  parties  seeking  relief  must  use 
due  diligence  in  asserting  their  rights,  and  that  laches  wiU  bar  relief,  applies  to 
proceedings  to  open  or  vacate  judgments  or  decrees.^s     So,  also,  such  acquies- 


83.  Defenses  available  in  original  ac- 
tion.— -"It  is  a  familiar  principle  that  no 
one  can  be  relieved  against  a  judgment, 
however  unjust  he  may  consider  it,  if  he 
had  a  defense  and,  through  his  own  fault, 
iailed  to  present  it."  Avery  v.  United 
States,  12  Wall.  304,  20  L.   Ed.  405. 

"It  would  lead  to  endless  embarrass- 
ments in  the  administration  of  justice,  if 
a  party  were  permitted  to  reopen  a  judg- 
ment on  the  ground  that  he  had  a  de- 
fense which  he  did  not  present,  because 
Ignorant  of  it,  but  which,  the  court  can 
see,  he  could  have  known  if  he  had  used 
reasonable  diligence  to  ascertain  it." 
Avery  v.  United  States,  12  Wall.  304,  20 
X,.   Ed.  405. 

"It  is  laid  down  in  the  Duchess  of 
Xingston's  Case  (20  Howell's  State  Trials 
544),  it  is  true,  that  fraud  will  vitiate  the 
most  solemn  adjudications  of  all  courts; 
and  so  it  will  when  set  up  in  the  proper 
inanner  by  the  proper  parties  and  in  the 
proper  court.  But  a  person  who  in  con- 
templation of  law  has  had  a  day  in  court, 
and  an  opportunity  to  set  up  the  fraud, 
:and  has  not  done  so,  is  forever  concluded, 
unlc3S  he  was  ignorant  of  its  perpetration, 
in  which  case  he  will  be  entitled  to  set 
it  up  whenever  he  discovers  it,  if  not  him- 
self guilty  of  laches."  Case  of  Broderick's 
Will,  21   Wall.   503,  22  L.   Ed.   599. 

Application  to  proceedings  .  in  United 
States  supreme  court  on  error  from  state 
court. — Provisions  of  the  constitution  of 
the  United  States  which  would  have  been 
available  if  pleaded  or  otherwise  presented 
in  the  state  courts  as  a  defense  in  the  orig- 
inal action  to  defeat  the  recovery  of  a 
valid  judgment,  cannot,  when  the  oppor- 
tunity has  not  been  availed  of  and  the 
judgment  has  become  a  finality,  be  re- 
sorted to  in  the  United  States  supreme 
court  as  establishing  that  in  fact  the 
judgment  possessed  no  binding  force  or 
efficacy  whatever.  Manley  v.  Park,  187 
U.   S.  547,  47  L.   Ed.  296. 

84.  Judgments  obtained  in  violation  of 
.statute    relating    to    gambling    and    gam- 


bling contracts. — In  Illinois  an  assignee 
of  a  note  may  move  to  set  aside  a  judg- 
ment executed  on  such  note,  in  the  hands 
of  a  third  person,  in  violation  of  a  stat- 
ute of  that  state,  relating  to  gambling  and 
gambling  contracts.  Pearce  v.  Rice,  142 
U.   S.   28,  35   L.   Ed.  925. 

"The  statute  of  Illinois  referred  to — 
being  the  part  of  the  Criminal  Code  of 
that  state,  relating  to  'Gambling  and 
Gambling  Contracts' — provides:  *  *  * 
Sec.  135.  'All  judgments,  mortgages,  as- 
surances, bonds,  notes,  bills,  specialties, 
promises,  covenants,  agreements  and  other 
acts,  deed,  securities  or  conversances, 
given,  granted,  drawn  or  executed,  con- 
trary to  the  provisions  of  this  act,  may 
be  set  aside  and  vacated  by  any  court  of 
equity,  upon  bill  filed  for  that  purpose,  by 
the  person  so  granting,  giving,  entering 
into  or  executing  the  same,  or  by  his  ex- 
ecutors or  administrators,  or  by  any  cred- 
itor, heir,  devisee,  purchaser  or  other  per- 
son interested  therein;  or  if  a  judgment, 
the  same  may  be  set  aside  on  motion  of 
any  person  aforesaid,  on  due  notice  thereof 
given.'  "  Pearce  v.  Rice,  142  U.  S.  28,  35 
L.  Ed.  92.'s.  See  the  title  GAMBLING 
CONTRACTS,  vol.  6._  p.  537. 

85.  Laches  as  barring  relief. — Bronson 
V.  Schulten,  104  U.  S.  410,  26  L.  Ed.  797; 
Societe  Fonciere  v.  Milliken,  135  U.  S. 
304,  34  L.  Ed.  208;  Galliher  v.  Cadwell, 
145  U.  S.  368.  36  L.  Ed.  738.  See,  gen- 
erally, the   title  LACHES. 

In  Foster  v.  Mansfield,  etc.,  R.  Co.,  146 
U.  S.  88,  36  L.  Ed.  899,  it  was  held  that 
a  presumption  of  laches  arose  from  a 
lapse  of  ten  years  in  the  application  to  set 
asidf"  a  ini^lgnipnt,  \\-bicli  it  was  incumbent 
on  the  plaintiff  to  rebut. 

A.  recovered  a  judgment  aojainst  B.,  and 
under  the  judgment  had  lands  of  B.  sold. 
Two  years  after  the  recovery  of  judg- 
ment and  more  than  a  year  after  sale  of 
lands,  B.  wishes  tn  challenge  the  proceed- 
ings, showing  no  excuse  for  such  delay. 
Held,  that  such  delay  unexcused  was  fatal 
and   therefore   the  judgment   could  not   be 
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cence,  assent  or  ratification  may  be  shown  as  would  make  it  inequitable  to  permit 
what  has  been  done  to  be  set  aside. ^^ 

Intervening  Rights  of  Third  Persons. — An  application  to  open  or  vacate 
a  judgment  or  decree  may  properly  be  refused  where  the  rights  of  innocent  pur- 
chasers have  subsequently  intervened  to  an  extent  creating  an  equitable  bar  ta 
the  granting  of  such  relief. ^^ 

4.  Jurisdiction — a.  General  Rule. — Proceedings  to  open,  vacate  or  set  aside 
a  judgment  or  decree  should  be  instituted  in  the  court  by  which  such  judgment 
or  decree  was  rendered. ^^ 

b.  Jurisdiction  of  Federal  Courts. — Over  Judgments  or  Decrees  of  State 
Courts. — A  court  of  the  United  States  cannot  review  or  set  aside  the  final  de- 
cree rendered  by  a  state  court  which  had  complete  jurisdiction  of  the  parties  and 
subject  matter. ^^ 

As  to  jurisdiction  over  judgments  or  decrees  of  federal  courts,  see  the 
title  Courts,  vol.  4,  p.  985. 

5.  At  Whose  Instance  Granted. — It  would  seem  that  in  order  that  any  one 
may  be  entitled  to  relief  by  opening,  vacating  or  setting  aside  a  judgment  or 
decree  it  must  appear  that  he  is  prejudiced  by  such  judgment  or  decree. ^^  Where 


attacked.  Societe  Fonciere  v.  ]Millikin,  135 
U.  S.  304,  308,  34  L.  Ed.  208.  See,  also, 
Galliher  v.  Cadwell,  145  U.  S.  368,  36  L. 
Ed.   738. 

Where  there  was  an  acquiescence  by 
the  plaintiffs  for  seventeen  years  in  the 
correction  of  a  judgment  which  had  been 
paid  to  them,  when  the  error,  if  any  ex- 
isted, only  needed  a  comparison  of  their 
own  bill  of  particulars  with  the  report  of 
the  referee,  to  be  seen  or  at  least  to  be 
suggested,  it  was  held,  that  under  these 
circumstances  the  plaintiffs  were  guilty  of 
carelessness  and  laches  which  placed  them 
outside  any  rule  justifying  relief  by  set- 
ting aside  a  judgment  after  the  term  at 
which  it  was  rendered.  Bronson  v. 
Schulten,  104  U.  S.  410,  418,  26  L.  Ed.  797. 

Under  the  laws  of  the  territory  of  New 
Mexico,  a  judgment  of  a  probate  court 
in  that  territory  admitting  a  will  to  pro- 
bate cannot  be  anulled  by  the  same  court 
in  a  proceeding  instituted  by  an  heir  more 
than  twenty  years  after  the  original  judsf- 
ment  was  rendered  and  more  than  four 
years  after  the  heir  became  of  age.  Bent 
V.  Thompson,  138  U.  S.  114,  120,  34  L. 
Ed.  902. 

Time  during  which  appeal  pending  not 
counted  on  question  of  laches, — In  Pacific 
Railroad  v.  }Jissouri  Pac.  R.  Co.,  Ill  U. 
S.  505,  28  L.  Ed.  498,  which  was  a  bill  filed 
to  impeach  and  vacate  a  decree  for  fraud, 
it  was  held  that  pendency  of  the  appeal 
in  the  supreme  court  of  the  United  States 
suspended  the  control  of  every  other  court 
over  such  decree,  and  that  the  time  dur- 
ing which  the  appeal  was  pending  could 
not  be  counted  against  the  plaintiff  on  the 
question  of  laches.  See,  also,  Ensminger 
V.  Powers,  108  U.   S.  292,  27  L.Ed.  732. 

86.  Acquiescence  or  ratification  as  bar 
to  relief. — Pacific  Railroad  v.  ^Missouri 
Pac.   R.   Co.,   Ill   U.   S.   505,  28   L.  Ed.  493. 

87.  Intervening  rights  of  innocent  pur- 
chasers as  barring  relief. — See  Pacific 
Railroad  v.  ]\Iissouri  Pac.  R.  Co.,  Ill  U. 
S.   505,  28  L.  Ed.  498. 


88.  Jurisdiction  of  court  rendering  judg- 
ment or  decree. — See  Kingsbury  v.  Buck- 
ner,  134  U.  S.  650,  33  L.  Ed.  1047;  Barrow 
V.  Hunton,  99  U.  S.  80,  25  L.  Ed.  407; 
Cowley  V.  Northern  Pac.  R.  Co.,  159  U. 
S.  569,  40  L.  Ed.  263;  Pacific  Railroad  v. 
Missouri  Pac.  R.  Co.,  Ill  U.  S.  505,  28 
L.  Ed.  498.  And  see  post,  "Writ  of  Er- 
ror  Coram  Vobis,  "  VI,  C,  6,  a,   (2). 

Jurisdiction  of  action  of  nullity. — Under 
the  Louisiana  practice,  an  action  of  nullity 
to  set  aside  a  definitive  judgment  can  be 
brought  only  in  the  court  which  rendered 
the  judgment,  or  in  the  court  to  which 
such  judgment  is  appealed.  Barrow  v. 
Hunton,  99  U.   S.  80,  25   L.  Ed.  407. 

89.  General  rule  as  to  jurisdiction  of 
federal  courts  over  judgm.ents  of  state 
courts. — Nougue  v.  Clapp,  101  U.  S.  551, 
25    L.    Ed.    1026. 

"In  Nougue  v.  Clapp,  101  U.  S.  551,  25 
L.  Ed.  1026,  it  was  held  that  a  circuit  court 
of  the  United  States  cannot  revise  or  set 
aside  a  final  decree  rendered  by  a  state 
court,  which  had  complete  jurisdiction  of 
the  parties  and  subject  matter,  upon  the 
ground  that  the  decree  was  obtained  by 
fraud,  where  the  injured  party  has  had  an 
opportunity  to  apply  to  the  state  court 
to  reverse  the  decree."  Graham  v.  Bos- 
ton, etc.,  R.  Co.,  118  U.  S.  161,  30  L.  Ed. 
196. 

The  supreme  court  has  no  jurisdiction 
on  appeal  to  annul,  revise,  or  change  the 
decree  of  a  state  court  of  general  juris- 
diction having  complete  control  of  the 
parties  and  of  the  subject  matter  of  con- 
troversy. Where  there  is  error  in  the  pro- 
ceedings of  such  a  court,  a  review  can  be 
had  in  the  appellate  tribunals  of  the  state. 
Randall  v.  Howard,  2  Black  585,  17  L. 
Ed.   269. 

As  to  the  removal  of  proceedings  to  set 
aside  judgments  from  state  or  territories 
to  federal  courts,  see  the  title  REMOVAL 
OF  CAUSES. 

90.  Necessity  for  prejudice  to  parties 
seeking     relief. — Sheffield    Furnace    Co.     v. 
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it  appears  that  the  parties  really  in  interest  are  content  that  a  decree  should 
stand,  it  should  not  be  set  aside  at  the  suit  of  one  who  could  not  possibly  obtain 
a  benefit  from  such  action. ^^ 

6.  Application  i^gr  Relie;f — a.  Manner — (1)  Audita  Querela. — See  the 
title  Audita  Querela,  vol.  2,  p.  749. 

(2)  Writ  of  Error  Coram  Vobis. — At  common  law  a  writ  of  error  coram 
vobis  was  allowed  to  bring  before  the  same  court  in  which  the  error  was  com- 
mitted some  matter  of  fact  which  had  escaped  attention,  and  which  was  material 
in  the  proceeding.^^  These  were  limited  generally  to  the  facts  that  one  of  the 
parties  to  the  judgment  had  died  before  it  was  rendered,  or  was  an  infant  and 
no  guardian  had  appeared  or  been  appointed,  or  was  a  feme  covert  and  the  like, 
or  error  in  the  process  through  default  of  the  clerk.^s     Such  a  writ  would  not 


Witherow,    149    U.    S.    574,    37    L.    Ed.    853. 

"It  is  insisted  in  this  motion  to  set  aside 
the  decree  that  the  twenty  acres  described 
in  the  bill  and  decree  are  the  absolute 
prope'rty  of  some  other  person  or  persons 
than  the  defendant.  Even  if  that  be  true, 
we  do  not  see  how  the  defendant  is  prej- 
udiced. If  the  plaintifif  has  made  a  mis- 
take, and  is  attempting  to  sell  somebody 
else's  land,  the  owner  is  the  party  who  has 
the  right  to  complain;  and  the  defendant, 
whose  property  is  not  touched,  has  no 
ground  to  object."  Sheffield  Furnace  Co. 
V.  Witherow,  149  U.  S.  574,  37  L.  Ed.  853. 

A.  recovered  in  the  circuit  court  of  the 
United  States  for  the  southern  district  of 
Mississippi  a  judgment  against  the  admin- 
istrator of  B.,  to  the  payment  whereof  he 
sought,  by  appropriate  proceedings  in 
Louisiana,  to  subject  certain  land^  there 
situate.  C,  who  was  not  a  party  to  the 
judgment,  claimed  them  under  an  alleged 
conveyance  to  his  ancestor  from  B.  Held, 
that  C,  inasmuch  as  the  judgment  was  not 
a  lien  upon  the  lands,  nor  binding  in  any 
sense  upon  him,  could  not  sustain  a  bill 
in  chancery  to  set  it  aside.  Stone  v. 
Towne,   91   U.   S.   341,   23    L.    Ed.   412. 

91.  Relief  refused  where  applicant  could 
not  be  benefited  by  setting  aside. — Foster 
V.  Mansfield,  etc.,  R.  Co.,  146  U.  S.  88,  36 
L.  Ed.  899. 

"Where  the  plaintifif  seeks  to  annul  a 
long  standing  decree,  it  is  a  circumstance 
against  him  that  he  does  not  show  a  prob- 
ability at  least  of  a  personal  advantage 
to  himself  by  its  being  done.  A  court  of 
equity  is  not  called  upon  to  do  a  vain 
thing.  It  will  not  entertain  a  bill  simply 
to  vindicate  an  abstract  principle  of  justice 
or  to  compel  the  defendants  to  buy  their 
peace."  Foster  v.  Mansfield,  etc.,  R.  Co., 
146  U.  S.  88,  36  L.  Ed.  899. 

92.  Writ  of  error  coram  vobis  at  common 
law. — Branson  v.  Schulten,  104  U.  S.  410, 
26  L.  Ed.  797;  Hickman  v.  Fort  Scott,  141 
U.  S.  415,  35  L.  Ed.  775;  Phillips  v.  Neglej^ 
117  U.  S.  665,  29  L.  Ed.  1013;  Holmes  v. 
Jennison,  14  Pet.  540,  10  L.  Ed.  579;  Sib- 
bald  V.  United  States,  12  Pet.  488,  9  L.  Ed. 
1167;  Davis  v.  Packard,  8  Pet.  312,  8  L. 
Ed.  957;  Pickett  v.  Legerwood,  7  Pet.  144, 
8  L.  Ed.  638;  Harris  v.  Hardeman,  14 
How.   334,   14   L.   Ed.   444. 

For  a  history  of  this  writ  and  its  scope, 


see  Ex  parte  Lange,  18  Wall.  163,  21  L. 
Ed.  872.  See  the  title  AUTREFOIS,  AC- 
QUIT AND  CONVICT,  vol.  2,  p.  751. 

"It  cannot  be  questioned,  that  the  ap- 
propriate use  of  the  writ  of  error  coram 
vobis  is  to  enable  a  court  to  correct  its 
own  errors — those  errors  which  precede 
the  rendition  of  judgment.  In  practice, 
the  sarne  end  is  now  generally  attained 
by  motion;  sustained,  if  the  case  require 
it,  by  affidavits;  and  it  is  observable,  that, 
so  far  has  the  latter  mode  superseded  the 
former,  in  the  British  practice,  Blackstone 
does  not  even  notice  this  suit  among  his 
remedies.  It  seems  it  is  still  in  frequent 
use  in  some  of  the  states;  and  upon  points 
of  fact  to  which  the  remedy  extends,  it 
might,  perhaps,  be  beneficially  resorted  to 
as  the  means  of  submitting  a  litigated 
fact  to  the  decision  of  a  jury;  an  end  which, 
under  the  mode  of  proceeding  by  motion, 
might  otherwise  require  a  feigned  issue, 
or  impose  upon  a  judge  the  alternative  of 
deciding  a  controverted  point,  upon  affi- 
davit, or  opening  a  judgment,  perhaps,  to 
the  material  prejudice  of  the  plaintifif,  in 
order  to  let  in  a  plea.  But  in  general,  and 
in  the  practice  of  most  of  the  states,  this 
remedy  is  nearly  exploded,  or,  at  least, 
superseded  by  that  of  amendinp;  on  mo- 
tion. The  cases  in  which  it  is  held  to  be 
the  appropriate  remedy  will  show  that  it 
will  work  no  failure  of  justice,  if  we  de- 
cide that  it  is  not  one  of  those  remedies 
over  which  the  supervising  power  of  this 
court  is  given  by  law."  Pickett  v.  Leger- 
wood, 7  Pet.  144,  8  L.  Ed.  638. 

"The  remedy  by  writ  of  error  coram 
nobis  continued  in  force  and  in  use  in 
Maryland.  Hawkins  v.  Bower,  9  G.  &  J. 
428,  437;  Bridendolph  v.  Seller's  Executors, 
3  Md.  325."  Phillips  v.  Negley,  117  U.  S. 
665,  29  L.  Ed.  1013. 

93.  Grounds  for  writ. — Bronson  v.  Schul- 
ten, 104  U.  S.  410,  26  L.  Ed.  797. 

"The  cases  for  error  coram  vobis  are 
enumerated  without  any  material  varia- 
tion in  all  the  books  of  practice,  and  rest 
on  the  authority  of  the  sages  and  fathers 
of  the  law.  I  will  refer  to  the  pages  of 
Archbold,  for  the  following  enumeration 
(1st  Vol.  234,  276-9).  'Error  in  the  prog- 
ress, or  through  default  of  the  clerk;  error 
in  fact,  as,  where  the  defendant,  being  un- 
der age,  sued  by  attorney,  in  any  other  ac- 
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lie,  however,  where  the  error  was  in  the  judgment  itself.^*  It  did  not  reach  to 
facts  submitted  to  a  jury,  or.  found  by  a  referee,  or  by  the  court  sitting  to  try 
the  issues. ^^ 

(3)  Motion  or  Petition. — In  General. — It  is  believed  to  be  the  settled  mod- 
ern practice  that  in  all  instances  in  which  irregularities  could  formerly  be  cor- 
rected upon  a  writ  of  error  coram  vobis  or  audita  querela,  the  same  objects 
may  be  effected  by  motion  to  the  court,  as  a  mode  more  simple,  more  expedi- 
tious, and  less  fruitful  of  difficulty  and  expense.^®  Such  motion  must  be  sus- 
tained, if  the  case  require  it,  by  affidavit  ;^'^  and  is  heard  in  a  summary  manner 
upon  such  affidavits. ^^ 

Effect  of  Motion  to  Vacate  as  Constituting  General  Appearance. — See 
the  title  Appearances,  vol.  2,  p.  442. 

Petition. — In  Louisiana,  provision  is  made  by  statute  for  bringing  what  is 
termed  an  action  of  nullity,  by  means  of  a  petition. ^^ 

(4)  Petition  for  Rehearing. — See  the  title  Rehearing. 

(5)  Bill  of  Review.— See  'the  title  Bill  of  Review,  vol.  3,  p.  244. 

(6)  Original  Bill  in  Equity — (a)  To  Relieve  against  Judgments  at  Law. — 
See  post,  ''Equitable  Relief  against  Judgments,"  XIII. 

(b)  To  Set  Aside  Decrees — aa.  Jn  General. — An  original  bill  in  equity  will 
lie  to  set  aside  a  decree  on  the  ground  that  it  was  obtained  by  fraud  or  col- 
lusion,^  and  in  some  jurisdictions  such  an  original  bill  in  equity  is  the  proper 


tion  but  ejectment;  that  either  plaintiff  or 
defendant  was  a  married  woman,  at  the 
commencement  of  the  suit;  or  died  before 
verdict  or  interlocutory  judgment,  and  the 
like.'  "  Pickett  v.  Legerwood,  7  Pet.  144, 
8  L.  Ed.  638. 

94.  Improper  where  error  in  judgment 
it:;elf.— Bronson  v.  Schulten,  104  U.  S. 
410,  26  L.  Ed.  797;  Pickett  v.  Legerwood, 
7  Pet.   144,  8  L.  Ed.  638. 

95.  Did  not  reach  facts  submitted  to 
jury,  found  by  referee,  etc. — Bronson  v. 
Schulten,    104   U.    S.    410,   26    L.    Ed.    797. 

96.  Motion  as  successor  of  writ  of  error 
coram  vobis. — Rio  Grande  Irrigation  Co. 
V.  Gildersleeve,  174  U.  S.  603,  43  L.  Ed. 
1103;  Humphries  v.  District  of  Columbia, 
174  U.  S.  190,  43  L.  Ed.  944;  Sheffield 
Furnace  Co.  v.  Witherow,  149  U.  S.  574, 
37  L.  Ed.  853;  Phillips  v.  Negley,  117  U. 
S.  665,  29  L.  Ed.  1013;  Johnson  z'.  Waters, 
111  U.  S.  640,  28  L.  Ed.  547;  Bronson  v. 
Schulten,  104  U.  S.  410,  26  L.  Ed.  797; 
Cochrane  v.  Deener,  95  U.  S.  355,  24  L.  Ed. 
514;  French  v.  Hay,  22  Wall.  238,  22  L. 
Ed.  857;  Wiggins  tj.  Gray,  24  How.  303, 
16  L.  Ed.  688;  Harris  v.  Hardeman,  14 
How.  334,  14  L.  Ed.  444;  Landes  z:  Brant, 
10  How  348,  13  L.  Ed.  449;  Humphreys  v. 
Leggett,  9  How.  297,  13  L.  Ed.  145;  Pick- 
ett v.  Legerwood,  7  Pet.  144,  8  L.  Ed.  638. 
See,   generally,   the   title   IMOTIONS. 

Common-law  power  incident  to  courts 
of  record. — In  Phillips  v.  Negley,  117  U. 
S.  665.  29  L.  Ed.  1013,  the  court  quotes 
from  the  opinion  of  the  court  in  Craig  v. 
Wroth,  47  Md.  281,  to  the  effect  that  "the 
power  to  set  aside  judgments  upon  mo- 
tion for  fraud,  deceit,  surprise,  or  irregu- 
larity in  obtaining  them,  is  a  common-law 
power  incident  to  courts  of  record  in  this 
state." 

97.  Necessity  for  affidavits  in  support  of 
motion. — Pickett    v.     Legerwood,     7     Pet. 


144,    8    L.    Ed.    638;    Bronson   v.    Schulten, 
104  U.  S.  410,  26  L.  Ed.  797. 

98.  Heard  in  summary  manner  on  affi- 
davits.—Phillips  V.  Negley,  117  U.  S.  665, 
29  L.  Ed.  1013.  See,  generally,  the  title 
SUMMARY  PROCEEDINGS. 

"The  only  question  certified  by  the  cir- 
cuit court  is,  whether,  under  the  circum- 
stances of  the  case  as  detailed  in  the 
statement,  it  could  proceed  summarily  on 
motion  to  vacate  and  declare  void  the  de- 
cree. The  inquiry  obviously  relates  alto- 
gether to  the  practice  of  the  court  as  a 
court  of  equity.  And  this  question  often 
depends  upon  the  sound  judicial  discretion 
of  the  court,  regulated  by  the  rules  pre- 
scribed b}-  this  court,  and  the  general  prin- 
ciples and  established  usages  which  govern 
proceedings  in  a  court  of  chancery;  and 
whether  it  will  proceed  in  a  summary 
manner  on  motion,  or  require  plenary  pro- 
ceedings by  bill  and  answer,  must  depend 
upon  the  particular  circumstances  of  the 
case  before  it,  and  the  object  sought  to  be 
attained."  Wiggins  v.  Gray,  24  How.  303, 
16   L.   Ed.  688. 

99.  Petition  in  action  of  nullity  under 
Louisiana  code. — Article  556  of  the  Louis- 
iana code  of  practice  provides  that  defini- 
tive judgments  may  be  revised,  set  aside, 
or  reversed:  1,  by  a  new  trial;  2,  by  ap- 
peal; 3,  by  action  of  nullity;  4,  by  rescis- 
sion. Articles  605-610  enumerate  the 
grounds,  and  prescribe  the  manner  in 
which  such  action  shall  be  brought.  Bar- 
row V.  Hunton,  99  U.  S.  80,  25  L.  Ed.  407. 

1.  Original  bill  to  set  aside  decree  ob- 
tained by  fraud  or  collusion. — Carey  v. 
Houston,  etc.,  R.  Co.,  161  U.  S.  115,  40  L. 
Ed.  638;  Stone  v.  Towne,  91  U.  S.  341,  23 
L.  Ed.  412;  Pacific  Railroad  v.  Missouri 
Pac.  R.  Co.,  Ill  U.  S.  505,  28  L.  Ed.  498; 
Kingsbury  v.  Buckner,  134  U.  S.  650,  33 
L.       Ed.       1047;       Leavenworth       County 
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method  of  attacking  a  decree  against  a  minor  upon  the  ground  of  error  apparent 
upon  the  record,  want  of  jurisdiction  or  fraud. ^ 

bb.  Essential  Allegations  of  Bill. — A  bill  in  chancery  to  set  aside  a  decree  of 
a  court  of  competent  jurisdiction  on  the  ground  of  fraud,  must  set  out  distinctly 
the  particulars  of  the  fraud,^  the  names  of  the  parties  who  were  engaged  in  it,'* 
and  the  manner  in  which  the  court  or  party  injured  was  misled  or  imposed  on.^ 

b.  Imposition  of  Terms  as  Condition  of  Granting  Application. — A  court  to 
which  application  is  made  to  set  aside  a  judgment  may  impose  reasonable  terms 
upon  the  applicant,  as  a  condition  of  granting  the  desired  relief,  as,  for  instance, 
payment  of  costs  previously  accruing.'^  The  adverse  party,  or  his  counsel,  may, 
however,  waive  such  conditions  by  not  insisting  upon  their  performance." 

c.  Reznc7v  of  Decision  on  Application. — As  to  review  of  the  judgment  on  a 
writ  of  error  coram  vobis,  see  the  title  Appeal  and  Error,  vol.  1,  p.  964. 

As  to  the  review  of  a  decision  of  a  motion  to  vacate,  see  the  title  Ap- 
peal AND  Error,  vol.  1,  p.  994. 

VII.   Arrest  of  Judgment. 
A.     When  Proper— 1.    General  Rules— a.    Necessity  That  Defect  Be  Ap- 
parent of  Record. — It  is  a  well-established  rule  that  a  judgment  can  be  arrested 
only  for  defects  apparent  upon  the  face  of  the  record.^ 

b.  Defects  Must  Be  in  Matter  of  Substance. — A  defect,  in  order  to  constitute 
ground  for  arrest  of  judgment,  must  be  one  of  substance,  and  not  merely  of 
form,  as  the  latter  are  cured  by  verdict  under  the  statute  of  jeofails.^ 

c.  Matters  Available  on  Writ  of  Error  as  Ground  for  Arrest. — In  some  juris- 
dictions it  is  stated  as  a  general  rule  that  any  exception  which  may  be  taken  ad- 
vantage of  on  a  writ  of  error,  may  also  be  taken  advantage  of  on  a  motion  in 
arrest  of  judgment. i° 


Comm'rs  v.  Chicago,  etc.,  R.  Co.,  134  U. 
S.  688,  33  L.  Ed.  1064;  United  States  v. 
Atherton,  102  U.  S.  372,  26  L.  Ed.  213; 
United  States  v.  Throckmorton,  98  U.  S. 
CI,   2.5    L.   Ed.    93. 

2.  To  attack  decrees  against  minors  upon 
ground  of  error  apparent  upon  record,  or 
want  of  jurisdiction. — Kingsbury  v.  Buck- 
ner,  134  U.  S.  650,  33   L.  Ed.   1047. 

When  original  and  cross  bills  are  not  a 
genuine  case,  but  are  contrived,  and  the 
proceedings  in  the  state  court  are  con- 
ducted throughout,  for  the  purpose  of  de- 
priving an  infant  of  his  estate,  without 
bringing  attention  to  the  real  merits  of 
his  claim  to  the  property  in  dispute,  the 
ilecree  will  not  constitute  an  obstacle  in 
the  way  of  giving  relief  to  t-he  plaintiff. 
Kingsbury  v.  Buckner,  134  U.  S.  650,  33 
L.   Ed.   1047. 

"This  right  to  attack  a  decree  by  orig- 
inal bill  may  be  exercised  at  any  time 
before  the  infant  attains  his  majority,  or 
at  any  time  afterwards  within  the  period  in 
which  he  may,  under  the  statute,  prosecute 
a  writ  of  error  for  the  reversal  of  such 
decree."  Kingsbury  v.  Buckner,  134  U.  S. 
650,  33  L.  Ed.  1047. 

3.  Allegations  as  to  particulars  of  fraud. 
—United  States  z'.  Atherton,  102  U.  S.  372, 
26  L.  Ed.  213.  See,  also,  United  States  v. 
Throckmorton,  98  U.  S.  61,  25  L.  Ed.  93; 
Marquez  v.  Frisbie,  101  U.  S.  473,  25  L. 
Ed.  800. 

4.  Names  of  parties  engaged  in  fraud. — 
United  States  v.  Atherton,  102  U.  S.  372, 
:iG  L.  Ed.  213. 
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5.  Manner  in  which  court  or  party  im- 
posed upon. — United  States  v.  Atherton, 
102  U.  S.  372,  26  L.  Ed.  213. 

6.  Imposition  of  payment  of  cost  as  con- 
dition of  setting  aside. — Ransom  zj.  City 
of  New  York,  20  How.  581,  15  h.  Ed.  1000. 

7.  Waiver  of  condition  by  failure  to  in- 
sist upon  performance. — In  Ransom  v. 
City  of  New  York,  20  How.  581,  15  L.  Ed. 
1000,  there  was  an  order  of  the  circuit 
court  to  set  aside  a  judgment  upon  pay- 
ment by  the  defendant  of  the  costs  which 
had  accrued  up  to  that  time.  It  was  held 
that  the  plaintiff's  counsel,  by  not  in- 
sisting upon  the  payment  of  such  costs, 
thereby  impliedly  waived  the  condition 
upon  which  the  judgment  was  to  be  va- 
cated, and  could  not  proceed  upon  the 
judgment  as  being  still  in  force. 

8.  Defects  must  be  apparent  of  record. — 
United  States  v.  Klintock,  5  Wheat.  144, 
5  L.  Ed.  55;  Carter  v.  Bennett,  15  How. 
354,  14  L.  Ed.  727;  Bond  v.  Dustin,  112  U. 
S.  604,  28  L.  Ed.  835;  United  States  v. 
Gale,  109  U.  S.  65,  27  L.  Ed.  857;  Van 
Stone  V.  Stillwell,  etc.,  Mfg.  Co.,  142  U. 
S.  128,  35  L.  Ed.  961;  Brown  v.  Massa- 
chusetts,  144   U.   S.   573,   36   L.    Ed.    546. 

9.  Formal  defects  cured  by  verdict  un- 
der statute  of  jeofails. — Huff  v.  Hutchin- 
son, 14  How.  586,  14  L.  Ed.  553.  See  the 
titles  AMENDMENTS,  vol.  1,  p.  308;  AP- 
PEAL AND  ERROR,  vol.  2,  p.  378;  VER- 
DICT. 

10.  Matter  available  on  error  as  ground 
for  arrest. — Barriere  v.  Nairac  (Pa.  Sup. 
Ct.),  2    Dall.   249,   1   L.   Ed.   368. 


594 


JUDGMENTS  AND  DECREES. 


2.  AppIvICation  of  Rules  to  Particular  Grounds — a.  Matter  Pleadable  in 
Abatement. — Matter  which  the  defendant  might  have  pleaded  in  abatement,  can- 
not be  introduced  upon  a  motion  in  arrest  of  judgment.^^ 

b.  Defect  of  Jurisdiction. — A  judgment  may  be  arrested  for  a  defect  of  juris- 
diction apparent  of  record. ^^ 

c.  Mistake  in  Nature  of  Action. — It  has  been  held  that  a  verdict  will  not  cure 
a  mistake  in  the  nature  of  an  action,  and  that  such  mistake  will  be  ground  for  a 
motion  in  arrest  of  judgment. ^^ 

d.  Defects  as  to  Parties. — See,  generally,  the  title  Parties. 

Nonjoinder  of  Plaintiffs  in  Action  on  Joint  Contracts. — A  defendant,  in 
an  action  on  a  joint  contract,  can  object  to  a  nonjoinder  of  plaintiffs,  not  only 
by  demurrer,  but  under  the  plea  of  general  issue,  or  on  motion  to  arrest  the 
judgment.  ^^ 

Abatement  or  Discontinuance  as  to  One  Defendant  Jointly  Sued. — A 
plaintiff  who  has  declared  jointly  against  two  defendants  as  being  in  custody 
when  in  fact  only  one  of  the  defendants  was  taken  on  the  capias,  cannot  abate 
or  discontinue  his  action  against  the  party  not  taken  unless  authorized  so  to  do 
by  the  return  of  the  process  against  that  defendant.  If  he  do  so,  it  furnishes  a 
good  ground  for  arresting  the  judgment.^^ 


On  a  demurrer  to  evidence,  the  judg- 
ment of  the  court  stands  in  the  place  of 
the  verdict  of  a  jury;  and  the  defendant 
may  take  advantage  of  any  defects  in  the 
declaration,  by  motion  in  arrest  of  judg- 
ment, or  by  writ  of  error.  United  States 
Bank  v.  Smith,  11  Wheat.  171,  6  L.  Ed. 
443.  See  the  title  DEMURRER  TO  THE 
EVIDENCE,  vol.   5,   p.   289. 

11.  Matter  pleadable  in  abatement. — A 
person  was  sued  in  the  territorial  court 
of  Florida.  After  the  admission  of  Florida 
as  a  state,  the  case  was  transferred  to  a 
state  court.  The  defendant  appeared,  and 
pleaded  the  getieral  issue.  The  verdict  was 
given  against  him.  He  then  moved  in  arrest 
of  judgment,  upon  the  ground  that  the 
case  ought  to  have  been  transferred  to  the 
district  court  of  the  United  States,  instead 
of  a  state  court.  The  motion  was  over- 
ruled, and  judgment  entered  up  against 
him.  Upon  an  appeal  to  the  supreme  court 
of  Florida,  this  judgment  was  affirmed. 
The  federal  supreme  court  has  no  juris- 
diction under  the  25th  section  of  the  ju- 
diciary act  to  review  that  decision.  What 
the  state  court  decided  was  the  motion 
in  arrest  of  judgment,  where  the  record 
only  is  examined,  and  no  new  evidence 
admitted.  There  was  nothing  in  the  plead- 
ings to  show  that  the  defendant  was_  a 
citizen  of  Georgia,  and  no  defect  of  juris- 
diction was  apparent.  The  defendant  might 
have  pleaded  in  abatement,  that  he  was  a 
citizen  of  Georgia,  but  not  having  done 
so,  it  was  too  late  to  introduce  the  matter 
upon  a  motion  in  arrest  of  judgment. 
Carter  v.  Bennett,  15  How.  354,  14  L. 
Ed.   727. 

"In  an  action  in  a  circuit  court  of  the 
United  States,  where  the  jurisdiction  de- 
pends upon  the  citizenship  of  the  parties, 
it  has  always  been  held,  that  where  the 
plaintiff  avers  in  his  declaration  that  he 
and  the  defendant  are  citizens  of  different 
states,  if  the  defendant  means  to  deny  the 


fact  and  the  jurisdiction,  he  must  plead  it 
in  abatement;  and  if  he  omits  to  plead  it 
in  abatement,  and  pleads  in  bar  to  the  ac- 
tion, he  cannot  avail  himself  of  the  objec- 
tion at  the  trial.  Still  less  could  he  be  per- 
mitted to  do  so  upon  a  motion  in  arrest 
of  judgment.  And  the  same  principles, 
which  this  court  sanction  in  such  cases  in 
the  courts  of  the  United  States,  upon  ques- 
tions of  jurisdiction  depending  upon  per- 
sonal privilege,  we  are  bound  to  apply  to- 
the  proceedings  in  the  state  court."  Car- 
ter V.  Bennett,  15  How.  354,  14  L.  Ed.  727. 
See  the  titles  ABATEMENT,  REVIVAL 
AND  SURVIVAL,  vol  1,  p.  35;  COURTS, 
vol.   4,   p.   861. 

12.  Defect  of  jurisdiction  apparent  of 
record. — Carter  v.  Bennett,  15  How.  354, 
14  L.  Ed.  727.  And  see  Van  Stone  v.  Still- 
well,  etc.,  Mfg.  Co.,  142  U.  S.  128,  35  L. 
Ed.  961;  Brown  v.  Massachusetts,  144  U. 
S.   573,  36  L.   Ed.   546. 

13.  Mistake  in  nature  of  action. — In  ]\Ia- 
rine  Ins.  Co.  z'.  Young,  1  Cranch  332,  2 
L.  Ed.  126,  the  supreme  court  reversed 
the  judgment  of  the  lower  court,  and  or- 
dered it  to  be  arrested  because  the  action 
was  a  special  action  upon  the  case  on  a 
policy  of  insurance,  and  the  declaration 
showed    that    the    policy    was    a    specialty. 

In  Lindo  v.  Gardner,  1  Cranch  343,  2  L. 
Ed.  130,  the  defendant  moved  in  arrest 
because  the  action  of  debt  could  not  be 
maintained  in  Maryland  upon  the  prom- 
issory note  set  forth  in  the  declaration.  In 
the  supreme  court,  judgment  for  the  plain- 
tiff was  reversed  without  argument. 

14.  Nonjoinaer  of  plaintiffs  in  action  on 
joint  contract. — Farni  v.  Tesson,  1  Black 
309,  17  L.  Ed.  67.  See  the  title  CON- 
TRACTS, vol.  4,  o.  552. 

15.  Abatement  or  discontinuance  against 
one  of  two  defendants  jointly  sued. — Bar- 
ton V.  Petit.  7  Cranch  194,  3  L.  Ed.  313. 
See    ante,    "Common-Law    Rule    and    Ex- 
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e.    Defects  in  Pleadings. — See,  generally,  the  title  Pleading. 

Failure  to  Show  Title  or  Cause  of  Action.— A  total  omission  to  state  any 
title  or  cause  of  action  in  the  declaration  or  petition  is  a  defect  which  the  ver- 
dict will  not  cure,  either  at  common  law  or  by  statute,!^  and  such  substantial 
defect  is  proper  ground  for  motion  in  arrest  of  judgment. ^"^  So,  where  it  ap- 
pears from  the  declaration  that  the  plaintiff  had  no  cause  of  action,  this  will  be 
a  sufficient  ground   for  arrest  of  judgment. ^^ 

Misjoinder  of  Good  and  Bad  Counts.— According  to  at  least  one  decision 
of  the  United  States  supreme  court  a  judgment  may  be  arrested  for  a  mis- 
joinder, in  the  declaration,  of  bad  counts  with  good,  if  the  verdict  is  not  applied 
to  the  latter,  but  remains  general. ^^^  In  some  jurisdictions,  however,  it  has  been 
held  that  a  motion  in  arrest  of  judgment  because  a  general  verdict  was  taken  and 
the  action  could  clearly  only  be  maintained  on  one  of  the  counts  in  the  declara- 
tion, should  be  dismissed  and  the  verdict  entered  on  the  count  on  which  the  ac- 
tion could  be  maintained. ^'^ 

Defects  in  Special  Counts  on  Which  Verdict  Found. — Where,  in  addi- 
tion to  the  usual  counts,  a  declaration  contains  special  counts,  defective  for  want 
of  averments  conferring  jurisdiction,  and  the  verdict  is  found  on  such  special 
counts,  the  judgment  may  be  arrested. ^^ 

f.  Objections  to  Jury. — Objections  Based  upon  Disqualifications  of  Ju- 
rors.— It  would  seem  that  objections  based  upon  the  alleged  disqualification 
of  particular  grand  or  traverse  jurors,  cannot  be  taken  after  verdict  by  motion 
in  arrest. 2- 

Informalities  in  Summoning-  or  Impaneling. — So,  also,  it  would  seem 
that  objections  based  upon  informalities  or  irregularities  in  drawing,  summon- 
ing or  impaneling  the  jury  cannot  be  raised  after  verdict  by  motion  in  arrest. 22a 


ceptions     Thereon,"     III,     C,     7,     a,     (l), 
(a). 

16.  Omission  to  show  title  or  cause  of 
action  not  cured  by  verdict. — See  the  title 
AMENDMENTS,  vol.  1,  p.  311. 

17.  Such  omission  proper  ground  for 
arrest.— Cr a. srin  v.  Lovell,  109  U.  S.  194, 
27  L.  Ed.  903.  See,  also,  Lovell  v.  Cragin, 
136  U.  S.  130,  34  L.  Ed.  372. 

18.  Declaration  showing  that  plaintiff 
had  no  cause  of  action. — Barriere  v.  Nairac 
(Pa.    Sup.    Ct.),   2    Dall.   249,   1   L.   Ed.   368. 

An  action  was  brought  on  a  promissory 
note  by  a  plaintiff  claiming  to  be  endorsee 
of  one  Vuyton,  against  the  defendant,  the 
maker  of  the  note.  Tt  appeared  by  the  dec- 
laration that  the  plaintiff  had  no  cause  of 
action  as  the  note  was  stated  here  to  be 
payable  to  Vuyton  only  and  not  to  his 
order.  This  defect  of  title,  which  was  ap- 
parent on  the  record,  the  supreme  court 
of  Pennsylvania  held  to  be  sufficient 
ground  to  arrest  a  judgment  obtained  on 
it  Barriere  v.  Nairac,  2  Dall.  249,  252,  1 
L.  Ed.  368. 

19.  Misjoinder  of  bad  and  good  counts 
where  verdict  general. — United  States 
Bank  v.  Moss,  6  How.  31,  12  L.  Ed.  331. 
And  see  Matheson  v.  Grant,  2  How.  263, 
11   L.  Ed.  261. 

Amendment  of  verdict  where  judgment 
arrested  for  misjoinder  of  counts. — The 
court  below,  on  motion,  arrested  a  judg- 
ment for  the  plaintiff,  after  verdict,  but 
without  entering  also  that  he  took  noth- 
ing by  his  writ.  The  declaration  contained 
two  counts;  in  the  first,  the  plaintiff  sued 


as  administrator;  and  in  the  second,  in  his 
own  personal  right.  A  general  verdict 
was  given,  and  the  judgment  arrested  on 
account  of  the  misjoinder  of  counts.  Af- 
terwards, and  before  a  writ  of  error  was 
brought,  a  motion  was  made  by  the  plain- 
tiff to  set  aside  the  order  arresting  the 
judgment,  and  for  leave  to  enter  a  nolle 
prosequi  upon  the  second  count.  An  affi- 
davit was  filed  by  the  plaintiff's  counsel, 
stating  that  the  only  evidence  offered  on 
the  trial  was  given  on  the  part  of  the  plain- 
tiff, and  that  the  defendant  offered  no  evi- 
dence whatever.  The  nature  of  the  evi- 
dence was  also  stated,  and  the  facts  stated 
in  the  affidavit  were  not  controverted. 
The  court  below  set  aside  the  order  arrest- 
ing the  judgment,  a  year  after  it  was  made, 
and  allowed  the  verdict  to  be  amended  by 
entering  the  same  nunc  pro  tunc,  on  the 
first  count  only.  Held,  no  error.  Mathe- 
son V.  Grant,  2  How.  263,  11  L.  Ed.  2G1. 
See  the  title  VERDICT. 

20.  Entry  of  verdict  on  good  count  and 
dismissal  cf  moticn  in  arrest. — Burrall  t'. 
Du  Blois  (Pa.  Sup.  Ct.),  2  Dall.  229,  1  L. 
Ed.  360. 

21.  Defects  in  special  counts  on  which 
verdict  found. — United  States  Bank  v. 
Moss,  G  How.  31,  12  L.  Ed.  331. 

22.  Objections  based  on  disqualifica- 
tions of  juror. — United  States  v.  Gale,  109 
U.  S.  65,  27  L.  Ed.  857.  See  the  titles 
GRAND  JURY,  vol.  6,  p.  570;  JURY. 

22a.  Informality  or  irregularity  in  sum- 
moning or  impaneling  jury.  —  United 
States  V.  Gale,  109  U.  S.  65,  27  L.  Ed.  857; 
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g.  Objections  Relating  to  Evidence. — As  has  already  been  stated,  a  motion  in 
arrest  of  judgment  can  only  be  maintained  for  defects«apparent  upon  the  face  of 
the  record  ;23  and  it  has  been  repeatedly  held  that  the  evidence  is  no  part  of  the 
record  for  this  purpose. ^^  Such  motion  cannot,  therefore,  be  sustained  by  an 
argument   that  the  evidence  v^as  insufficient  to  warrant  a  recovery. ^^ 

h.  Defects  in  Verdict. — In  General. — Under  the  statute  of  jeofails  merely 
formal  defects  in  the  verdict  will  not  sustain  a  motion  in  arrest  of  judgment.^^ 
Thus,  where  a  verdict  in  an  action  on  a  bond  is  informal  in  being  entered  for  the 
amount  due,  when  it  should  have  been  for  the  penalty  of  the  bond,  such  infor- 
mality is  no  ground  for  arresting  the  judgment. 2' 

Verdict  on  Immaterial  Issue. — It  has  been  stated  as  a  general  rule  that 
judgment  may  be  arrested  after  verdict,  if  the  issue  is  immaterial,  so  that  the 
court  cannot  discover,  from  the  finding  upon  it,  for  which  party  judgment  ought 
to  be  given. 28 

Failure  to  Respond  to  Issues. — While  a  verdict  should  be  responsive  to  the 


Brown  v.  Massachusetts,  144  U.  S.  573, 
36  L.  Ed.  546.  See  the  titles  GRAND 
JURY,  vol.   6,  p.   570;   JURY. 

"In  Massachusetts,  as  elsewhere,  the 
errors  suggested  could  not  be  availed  of 
by  motion  in  arrest  of  judgment,  unless 
appearing  on  the  face  of  the  record.  Com- 
monwealth V.  Edwards,  12  Cush.  187; 
Carter  v.  Bennett,  15  How.  354,  14  L.  Ed. 
727.  And  by  the  statutes  of  the  state, 
the  defendant  was  not  entitled,  after  ver- 
dict, to  object  to  the  qualifications  of  the 
jurors,  or  to  any  irregularity  in  drawing 
them;  nor  could  he  move  in  arrest  of 
judgment  for  any  cause  existing  before 
verdict,  and  not  affecting  the  jurisdiction 
of  the  court.  Mass.  Pub.  Stat.  c.  170,  §§ 
39,  40;  c.  214,  §  27.  The  objections  taken 
did  not  affect  the  jurisdiction  of  the  court 
in  which  the  plaintiff  in  error  was  indicted 
and  convicted,  but  only  the  regularity  of 
the  proceedings  in  obtaining  the  grant 
and  traverse  jurors.  Ex  parte  Harding, 
120  U.  S.  782,  30  L.  Ed.  824.  The  anom- 
alous 'exception  to  the  jurisdiction,'  filed 
after  verdict,  was  held,  and  rightly  held, 
by  the  state  court  to  be  nothing  but  a 
motion  in  arrest  of  judgment  under  an- 
other name."  Brown  v.  Massachusetts, 
144  U.  S.   573,  36  L.   Ed.  546. 

23.  See  ante,  "Necessity  That  Defect 
Be  Apparent  of  Record,"  VII,  A,  1,  a. 

24.  Evidence  no  part  of  record. — Bond 
V.  Dustin,  112  U.  S.  604,  28  L.  Ed.  835; 
Van  Stone  v.  Stillwell,  etc.,  Mfg.  Co.,  142 
U.  S.  128,  35  L.  Ed.  961.  And  see  Daven- 
port V.  Paris,  136  U.  S.  580,  34  L.  Ed.  548. 

25  Motion  cannot  be  sustained  on 
ground  of  insufficiency  of  evidence. — 
Bond  z'.  Dustin,  112  U.  S.  604,  28  L.  Ed. 
835,  in  which  the  court  said:  "The  nec- 
essary conclusion  is  that  this  court  has 
no  authority  to  consider  the  exceptions 
to  the  admission  of  evidence  at  the  trial. 
The  attempt  to  sustain  the  motion  in 
arrest  of  judgment,  by  an  argument  that 
the  evidence  was  insufficient  to  warrant 
a  recovery  in  this  action,  fails  for  the 
same  reason,  as  well  as  because  a  motion 
in  arrest  of  judgment  can  only  be  main- 
tained   for    a    defect    apparent    upon    the 


face  of  the  record,  and  the  evidence  is  no 
part   of   the   record   for   this   purpose." 

26.  Formal  defects  or  irregularities  in 
verdict  not  ground  for  arrest. — The  third 
section  of  the  act  of  congress  of  1789,  to 
establish  the  judicial  courts  of  the  United 
States,  which  provides  that  no  summary 
writ,  return  of  process,  judgment  or  other 
proceedings  in  civil  cases,  in  the  courts  of 
the  United  States,  shall  be  abated,  arrested 
or  quashed,  for  any  defect  or  want  of 
form,  etc.,  although  it  does  not  include 
verdicts,  eo  nomine,  includes  judgments; 
and  the  language  of  the  provision,  "writ, 
declaration,  judgment  or  other  proceed- 
ings in  civil  causes,"  and  further,  "such 
writ,  declaration,  pleading,  process,  judg- 
ment or  other  proceeding  whatsoever,"  is 
sufficiently  comprehensive  to  embrace 
every  conceivable  step  to  be  taken  in  a 
cause,  from  the  emanation  of  the  writ 
down  to  the  judgment.  Both  the  verdict 
and  the  judgment  in  this  case  are  within 
the  terms  and  intent  of  the  statute,  and 
ought  to  be  protected  thereby.  Roach  v. 
Hulings,   16   Pet.  319,   10   L.   Ed.   979. 

27.  Verdict  entered  for  amount  due  in- 
stead of  penalty  of  bond. — Huff  v.  Hutch- 
inson,  14   How.   586,  14   L.   Ed.   553. 

28.  Verdict  on  immaterial  issue. — Gar- 
land V.  Davis,  4  How.  131,  11  L.  Ed.  907, 
citing   Gould   PI.   507,   §  28. 

"So,  though  Gould  lays  down  these 
rules  before  named,  he  says  (page  514,  § 
40),  if  a  special  plea  show  there  may  be  a 
good  justification,  though  it  has  been 
badly  pleaded,  judgment  must  be  arrested, 
and  a  repleader  awarded,  as  it  appears  a 
good  issue  might  be  formed;  aixl  when 
this  is  the  case,  'the  ends  of  justice  re- 
quire that  an  opportunity  for  forming 
such  an  issue  should  be  afforded.'  And 
in  respect  to  objections  in  such  cases  to 
indulgence  to  a  party  whose  plea  is  bad, 
Gould,  508,  says  in  a  note:  'The  true  an- 
swer to  this  inquiry  appears  to  be  that 
the  awarding  a  repleader' in  such  case  was 
originally  rather  an  act  of  indulgence  to 
party  who  tendered  an  improper  issue, 
than  a  matter  of  strict  right.  An  indul- 
gence  grounded  on  the  presumption   thai 
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issues,29  yet  it  has  been  held  that  a  judgment  should  not  be  arrested  where  the 
verdict,  though  not  technically  responsive  to  the  several  pleas,  yet  virtually  an- 
swers and  negatives  them  all.*^*^ 

B.    Procedure— 1.    Mann:er.— The  method  of  obtaining  arrest  of  judgment 
is  by  motion  to  the  court.^^ 

2.  Computation  of  Time;  within  Wpiich   Motion  to  Be:  Made;. Under 

the  statute  prescribing  the  time  within  which  a  motion  in  arrest  of  judgment  is 
to  be  made,  the  day  on  which  the  verdict  was  rendered  should  be  reckoned  in- 
clusive.^2 

3.  ScoPB  OF  Inquiry.— Limited  to  the  Record.— Upon  a  motion  in  arrest 


the  issue  was  misjoined  through  the  in- 
advertance  and  oversight  of  the  pleaders, 
and  that  a  farther  opportunity  to  plead 
would  probably  result  in  a  material  issue 
decisive  of  the  merits  of  the  cause,'  etc." 
Garland  v.  Davis,  4  How.  131,  11  L.  Ed. 
907.  _    See    the    title    REPLEADER. 

Discretion  of  court  where  two  issues 
formed,  one  of  which  is  immaterial. — 
When  to  a  declaration  two  special  pleas 
are  interposed,  each  setting  up  substan- 
tially the  same  defense,  and  by  the  repli- 
cation to  one  issue  is  joined  on  the  mer- 
its, and  by  the  replication  to  the  other 
an  immaterial  issue  is  formed,  and  upon 
the  trial  all  the  issues  are  found  for  the 
plaintiff,  it  is  a  matter  of  discretion  in  the 
court  whether  to  arrest  the  judgment  for 
the  verdict  on  the  immaterial  ■  issue  and 
award  a  repleader,  with  which  the  fed- 
eral supreme  court  will  not  interfere. 
Erskine  v.  Hohnbach,  14  Wall.  613,  20  L. 
Ed.   745. 

29.  Verdict  should  be  responsive  to  is- 
sues.—See    the    title    VERDICT. 

30.  Verdict  virtually  answering  and 
negativing  all  pleas,  though  not  technic- 
ally responsive  thereto. — In  Roach  v.  Rul- 
ings, 16  Pet.  319,  10  L.  Ed.  979,  the  jury, 
in  rendering  their  verdict,  failed  to  re- 
spond separately  to  the  distinct  issues 
they  were  sworn  to  try.  The  defendant 
had  pleaded  three  pleas:  1.  Covenants 
performed:  2.  Payment:  3.  Set-off, 
greater  in  amovint  than  the  claim  of  the 
plaintiff.  On  these  three  pleas,  the  jury 
gave  a  general  verdict  of  damages  in  fa- 
vor of  the  plaintiff,  on  which  judgment 
was  entered;  in  the  .circuit  court,  no  ex- 
ception was  taken  to  the  verdict.  The 
counsel  for  the  plaintiff  contended  that' 
this  was  error  in  the  circuit  court,  which 
was  properly  to  be  corrected  in  the  su- 
preme court.  It  was  held  that  objec- 
tions of  this  character,  that  are  neither 
taken  at  the  usual  stage  of  the  proceed- 
ings, nor  prominently  presented  on  the 
face  of  the  record,  but  which  may  be 
sprung  upon  a  party,  after  an  apparent 
waiver  of  them  by  his  adversary,  and  still 
more,  after  a  trial  on  the  merits,  can  have 
no  claim  to  the  favor  of  the  court;  but 
should  be  entertained  in  obedience  only 
to  the  strict  requirements  of  the  law.  The 
three  issues  were  joined  on  affirmative  al- 
legations by  the  defendant,  and  the  ver- 
dict was  for  the  plaintiff  on  these  issues; 


admitting  that  this  verdict  is  not  affirma- 
tively responsive  to  these  issues,  it  virtu- 
ally answers  and  negatives  them  all;  for 
if  all  or  either  of  them  had  been  true,  the 
verdict  was  untrue;  should  the  judgment, 
then  be  arrested,  this  would  be  done  nei- 
ther from  a  necessity  to  guard  the  merits 
of  the  controversy,  nor  from  the  princi- 
ples of  sound  inductive  reasoning;  but 
solely  in  obedience  to  an  artificial  and 
technical  rule,  which,  however,  it  may  be 
founded  in  wisdom  and  promotive  of  good 
in  general,  yet,  like  all  other  rules,  is  ca- 
pable of  producing  evil  when  made  to 
operate  beyond  the  objects  of  its  creation. 
Roach  V.  Hulings,  16  Pet.  319,  10  L.  Ed. 
979.  See  the  titles  AMENDMENTS,  vol 
1,  p.  308,  et  seq.;  VERDICT. 

Judgment  in  ejectment,  in  favor  of  a 
single  plaintiff,  sustained,  where  some 
counts  in  the  declaration  alleged  a  pos- 
session in  himself  alone,  at  the  time  of  the 
ouster,  though  other  counts  alleged  the 
possession  to  have  been  in  him  jointly 
with  others;  there  having  been  no  mo- 
tion in  arrest  of  judgment  or  other  ob- 
jection made  below  to  the  judgment  in 
the  form  mentioned,  which  was  one  upon 
a  verdict  thus  finding.  Armstrong  v.  Mor- 
rill,   14   Wall.    120,   20    L.    Ed.    765. 

31.  Procedure  by  motion. — See,  gener- 
ally, the  title  MOTIONS.  And  see  the 
following  cases:  Burrall  v.  DuBlois,  2 
Dall.  229,  1  L.  Ed.  360;  Barriere  v.  Nairac, 
2  Dall.  249,  1  L.  Ed.  368;  United  States 
Bank  v.  Smith,  11  Wheat.  171,  6  L.  Ed. 
443;  Matheson  v.  Grant,  2  How.  263,  11 
L.  Ed.  261;  Carter  v.  Bennett,  15  How. 
354,  14  L.  Ed.  727;  Farni  v.  Tesson,  1 
Black  309,  17  L.  Ed.  67;  Ewing  v.  How- 
ard, 7  Wall.  499,  19  L.  Ed.  293;  Cragin  v. 
Lovell,  109  U.  S.  194,  27  L.  Ed.  903; 
Bond  V.  Dustin,  112  U.  S.  604,  28  L.  Ed. 
835;  Van  Stone  v.  Stillwell,  etc.,  Mfg.  Co., 
142   U.   S.    128,   35   L.   Ed.   961. 

32.  Inclusion  of  day  on  which  verdict 
rendered  in  computing  time  for  motion. — 

A  case  was  tried  and  a  general  verdict 
for  the  plaintiff  entered  on  the  11th  of 
September.  On  the  15th  of  September  a 
motion  in  arrest  of  judgment  was  made. 
The  supreme  court  of  Pennsylvania 
held  that  the  day  on  which  the 
verdict  was  rendered  should  be  reck- 
oned inclusive  and,  therefore,  the  motion 
in  arrest  of  judgment  had  been  made  too 
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of  judgment  the  court  cannot  look  beyond  the  record  ;22  and,  as  has  been  seen, 
the  judgment  cannot  be  arrested  unless  there  is  some  error  in  law  or  defect  of 
jurisdiction  apparent  in  the  proceedings.^^ 

Introduction  of  New  Evidence  Improper. — After  a  verdict  is  rendered, 
the  judgment  cannot  be  arrested  by  the  introduction  of  new  evidence  on  a  new 
fact.  It  may,  in  a  proper  case,  lay  the  foundation  of  a  motion  for  a  new  trial, 
but  not  in  arrest  of  judgment.-^^ 

C.  Effect. — As  Suspending  Proceedings. — A  simple  order  arresting  a 
judgment  suspends  all  further  proceedings  until  the  court  shall  put  them  again 
in  motion,  but  still  leaves  the  cause  pending  in  the  court.^^ 

Effect  as  Waiving  Sight  to  Move  for  New  Trial. — It  has  been  held  that 
a  motion  for  a  new  trial  should  not  be  made  after  a  motion  in  arrest  of  judg- 
ment, unless  in  cases  where  the  party  had  no  knowledge  of  the  fact,  at  the  time 
of  moving  in  arrest  of  judgment.^"  This  rule  is  based  upon  the  view  that  by 
moving  in  arrest  of  judgment  the  party  tacitly  admits  the  verdict  is  good.-"^ 

D.  Review  of  Decision  on  Motion. — See  the  title  Appeal  and  Error, 
vol.  1,  p.  994. 

VIII.   Revival  of  Judgments. 

A.  Necessity — 1.  As  Essential  to  Issuance  oe  Execution  or  Preserva- 
tion OF  Lien. — As  to  the  necessity  for  the  revival  of  judgments  in  order  that 
execution  may  issue  thereon,  effect  of  issuance  on  dormant  judgments,  etc.,  see 
the  titles  Executions,  vol.  6,  p.  84;  Scire  Facias.  As  to  the  necessity  for  re- 
vival of  judgments  in  order  to  preserve  the  lien  thereof,  see  post,  "Judgment 
Liens,"  XIV. 

2,  Action  on  Dormant  Judgment  without  Revival. — As  to  the  right  of  a 
judgment  creditor  to  sue  on  a  dormant  judgment  instead  of  resorting  to  pro- 
ceedings to  revive  such  judgments,  see  post,  "Enforcement  by  Action  at  Law," 
XI,  E,  2. 

B.  Procedure  to  Revive. — Scire  Facias. — As  to  procedure  by  scire  facias 
to  revive  a  judgment,  see  the  titles  Executions,  vol.  6,  p.  84;  Scire  Facias. 

Thirty  Day  Rule  as  Substitute  for  Scire  Facias. — In  South  Carolina  a 
thirty  day  rule  is,  by  statute,  in  certain  cases,  substituted  in  the  place  of  a  scire 
facias  to  revive  a  judgment.^'^ 

0.  Effect  of  Revival. — Generally,  as  to  effect  of  revival  of  judgments 
by  scire  facias,  see  the  title  Scire  Facias. 

As  to  the  effect  of  revival  upon  limitation  of  actions  on  judgments,  see 
post,  "Limitation  of  Actions."  XI,  E,  2,  c. 

IX.    Assignment  of  Judgments. 
A.    Assignability. — In    General. — At   common   law    while   a   judgment    was 
assignable,   the  effect   of   such  assignment   was   merely  to  transfer   an   equitable 

late.     Burrall  v.   Du    Blois,   2   Dall.   229,   1  ment.   see   the   titles    NEW   TRIAL;    RE- 

L.  Ed.  360.  PLEADER. 

33.  Court  cannot  look  beyond  record. —  37.  Effect  as  waiving  right  to  move  for 
Carter  v.  Bennett,  15  How.  354,  14  L.  Ed.  new  trial. — Respublica  v.  Lacaze,  2  Dall. 
727.  118,  1  L.  Ed.  313,  in  which  it  was  held  that 

34.  Must  be  error  in  law  or  defect  of  this  question  was  also  settled  by  the  32nd 
jurisdiction  apparent  of  record. — Carter  v.  printed  rule  of  the  supreme  court  of  Penn- 
Bennett,  15  How.  354,  14  L.  Ed.  727.  And  sylvania  by  which  it  was  ordered  that  no 
see  ante,  "Necessity  That  Defect  Be  Ap-  motion  for  a  new  trial  should  be  made 
parent  of  Record."  VII,   A,  1,  a.  after  a  motion  in  arrest  of  judgment.     See 

35.  No  new  evidence  admitted  on  hear-  the   title   NEW  TRIAL. 

ing. — Carter   v.    Bennett,    15    How.    354,    14  38.    Moticn   in   arrest   as  admitting   that 

L.    Ed.    727.  verdict  is   good. — Respublica  v.    Lacaze,   2 

36.  Effect  of  order  arresting  judgment.       Dall.   11=:,  i  L.   Ed.  313. 

— Matheson  v.   Grant,   2    How.   263,    11    L.  39.     Thirty    day    rule    as    substitute    for 

Ed.   261.  scire    facias. — By    the    law    of    South    Car- 

As    to    the   award   of   a   repleader   or    a  olina,    the    thirty    day    rule    is    substituted 

venire    de    novo,    after    an    arrest   of   judg-  for    scire    facias   on   a   judgment,    in    those 
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title,  and  the  assignee  was  not  authorized  to  bring  an  action  thereon  in  his  own 
name.40  Under  modern  practice,  however,  it  has  been  contended  that,  even  in 
the  absence  of  statute  permitting  an  assignment  of  judgment  so  as  to  vest  title 
in  the  assignee,  the  effect  of  a  statutory  provision  requiring  suit  to  be  brought 
in  the  name  of  the  real  party  in  interest,  is  to  unite  the  legal  title  with  the 
■equitable   ownership   in   the   instance   of   such   assignment.'*^ 

Assignability  of  Equitable  Interest  in  Judgment. — Under  the  general 
rule  that  mere  equitable  interests,  expectancies,  and  contingent  claims,  however 
remote  the  possibihty  of  realizing  upon  them,  may  be  assigned,^^  [^  |-,^g  \^qq-^ 
held  that  the  assignment  of  an  equitable  interest  in  a  judgment  is  valid.'*^ 

As  to  the  assignment  of  a  litigious  right  under  the  Louisiana  Code,  and 
the  effect  of  the  judgment  as  changing  the  litigious  nature  of  such  right,  see 
the  title  Assignments,  vol.  2,  p.  586. 

B.  Manner  and  Sufficiency  of  Assignment — 1.  No  Particular  Form 
Essential. — With  regard  to  the  manner  and  sufficiency  of  assignments  of  judg- 
ments, in  the  absence  of  statute,  the  usual  rule  in  the  case  of  equitable  assign- 
ments of  debts  or  other  choses  in  action,  would  seem  to  apply,  namely,  that 
no  particular  form  is  necessary,  but  that  any  words  or  transactions,  based  on 
a  valuable  consideration,  which  show  an  intention  to  assign  on  the  one  hand 
and  to  receive  on  the  other,  will  suffice.^^ 

2.  Necessity  for  Written  Evidence  oe  Transfer. — It  has  been  held  that 
a  judgment  may  be  assigned  without  written  evidence  of  the  transfer.^^ 

3.  Assignment    of    Debt    as    Carrying   Assignment    of    Judgment. The 

principle  would  seem  to  be  well  settled  that  the  assignment  of  a  debt  carries 
with  it  an  assignment  of  a  judgment  or  mortgage  by  which  it  is  secured.^^  If 
a  part  only  of  the  debt  is  assigned,  a  pro  tanto  portion  of  the  security  fol- 
lows it.47 

4.  Validity  of  Executory  Agreements  to  Assign. — In  the  case  of  ao-ree- 
ments  to  assign  judgments  the  usual  rule  applies  that  where  the  transferee  is 

cases   only,   where   lapse   of  time   prevents  United    States,    Washington    City,"    could 

the    plaintiff    from     suino:    out     execution.  not    be    considered    as    an    assignment    of 

Griffith   V.    Frazier,   8   Cranch   9,   3    L.    Ed.  the   judgment. 
471.  In    Rogers   v.   Lindsey,   13   How    441    14 

40.  Effect  of  assignment  at  common  L.  Ed.  215,  the  plaintiff  was  shown'  to 
law. — Baker  v.  Wood,  157  U.  S.  212,  39  have  given  the  following  order:  "The 
L.    Ed.    677.  president    or   cashier   of   the    Planters   and 

41.  Effect  of  statutory  provisions  re-  Merchants  Bank  will  please  hold,  subject 
quiring  suit  to  be  brought  in  name  of  to  the  order  of  Mr.  J.  G.  Lindsey,  all  the 
real  party  in  interest. — See  Baker  v.  debts  [which  had  passed  into  judgment] 
Wood,  157  U.  S.  212,  39  L.  Ed.  677.  See,  referred  to  in  the  enclosed  letter  from 
generally,   the  title   PARTIES.  Mr.    McFarlin,    except    the    two    drafts    of 

42.  General  rule  as  to  assignment  of  McCollier  Minge  upon  the  Messrs.  Elli- 
equitable  interests,  etc.— See  the  title  AS-  ''?"^'  of  Baltimore,  which,  when  collected, 
SIGNMENTS,   vol.   2,    p.    563.  f/^f,^  .P^?^^^   t°   T^  credit."_    It  was  held 

,o      A      •  ...     r  V  t,i      •   4.         .   •  "''^'^  t'"s  nnported  an  authority  to  Lindsev 

.   f  •    Assignment  of  equitable  interest  in       to   control  the   settlement  and   the   collect 

J"?S"^,^"   -^;"VA   "^-      V"l'''  >  t^°"  °f  '^'^  ^^^e'-^l  demands;  but  not  nec- 

?'?;,  L  \-  ^^^■  '  TJ  ""a  '"^'-^  'a  ^^  ^^^^"'y  =1  transfer  of  the  title  or  interest 
held   that    where    a    debtor    deposited    cer-       jj-,   them 

tain   notes   with   a  firm   of  attorneys   as   a  45.    Written  evidence  of  transfer  unnec- 

means   of  satisfying  his   creditors,   his   eq-  essary.— Railroad  Co.  v.  Trimble    10  Wall 

uitable    interest    m    a   judgment   recovered  gg^^    19    l     Ed.    948;    Jones    v.    Guarantv 

upon  one  of  such  notes  might  be  assigned.  etc.,    Co.,    101    U..  S.    622,    25    L.    Ed     1030 

44,    No   particular   form   of   words   nee-  See   the   title  ASSIGNMENTS,  vol    2    p" 

essary. — See,  generally,  the  title  ASSIGN-  551.  ' 

MENTS,  vol.  2,  p.  553.     And  see   Hinkle  46.    Assignment  of  debt  as  carrying  as- 

V.  Wanzer,  17  How.  353,  15  L.  Ed.  173.  signment    of    judgment.— Batesville    Insti- 

Instruments   held   not  to,  constitute   as-  tute  v.  Kauffman,  18  Wall.  151,  21  L    Ed 

signments      of      judgments.— In       United  775.     See  the  title  ASSIGNMENTS,  vol" 

States   Bank  v.    Bank,   6   Pet.   8,   8   L.    Ed.  2,  p.   576. 

299,    it    was    held   that    the    mere    indorse-  47.    Rule  where  portion  only  of  debt  as- 

ment  on  an  execution,  "use  and  benefit  of  signed.— Batesville    Institute  v.   Kauffman, 

the   office   of  discount  and  deposit   of   the  18   How.  151,  21  L.  Ed.  775. 
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bound  to  do  anything  as  a  consideration,  either  preceding  or  concurrent,  on 
which  the  passing  of  the  property  depends,  the  property  will  not  pass  until  the 
condition  be  fulfilled,  even  though  the  property  may  have  been  actually 
delivered  into  the  possession  of  the  transferee.  Such  transaction  is  only  an 
executory    agreement   to   assign.** ^ 

C.  Good  Faith  as  Essential  to  Validity  of  Assignments — 1.  In  Gen- 
eral.— The  usual  rules  of  equity  as  to  bona  fide  purchasers  without  notice  apply 
in  the  case  of  assignments  of  judgments.  Thus,  where  the  real  owner  of  the 
judgment  has  in  form  assigned  it  to  another,  thereby  furnishing  the  latter  with 
the  indicia  of  title,  he  may  be  estopped  to  assert  his  ownership  as  against  a 
second  assignee,  on  the  ground  that  such  second  assignee  occupies  the  position 
of  a  purchaser  for  value  in  good  faith  and  without  notice.^^  In  order,  however, 
that  an  assignee  of  one  who  has  obtained  control  of  a  judgment  by  fraud  may 
occupy  such  position  he  must  have  taken  the  assignment  for  a  valuable  con- 
sideration, and  without  notice  of  the  fraud  against  the  true  owner.^*^  So,  also,, 
the  general  equity  rule  applies  as  to  the  right  of  a  purchaser  with  notice  to 
protect  himself  by  obtaining  the  title  of  a  purchaser  for  a  valuable  considera- 
tion without  notice,  unless  he  be  the  original  party  to  the  fraud.  The  bona 
fide  purchase  purges  away  the  equity  from  the  title  in  the  hands  of  all  persons 
who  may  obtain  a  derivative  title,  except  it  be  that  of  the  original  party,  whose 
conscience  stands  bound  by  the  violation  of  the  trust,  and  a  meditated  fraud.^^ 

2.  Amount  of  Consideration  as  Bearing  upon  Question  oe  Good  Faith 
AND  Determining  Extent  oe  Recovery. — As  Affecting  Question  of  Notice 
and  Good  Faith. — In  the  case  of  the  assignment  of  judgments  the  usual  rule 
applies  that  the  amount  of  the  consideration  is,  under  some  circumstances,  im- 
portant in  determining  whether  the  purchaser  paid  value,  for  the  amount  paid 
him  may  be  so  disproportionate  to  the  real  value  of  the  security  purchased  that 
the  claim  to  have  paid  value  will  be  treated  as  a  pretense  and  the  security  as 
having  been  obtained  without  paying  anything  for  it ;  and  it  is  also,  and  more 
commonly,  important  as  bearing  upon  the  question  of  notice  and  good  faith. 
Thus  where  the  consideration  asked  by  the  apparent  owner  of  a  judgment  is 
greatly  disproportioned  to  the  face  of  the  judgment,  such  fact  imposes  upon 
the  proposed  purchaser  the  burden  of  inquiry,  and  his  conduct  is  to  be  tested 
accordingly.32 

48.  Effect  of  executory  agreements  to  49.  Estoppel  of  owner  as  against  sec- 
assign  judgments. — See,  generally,  the  ii-  ond  assignee  occupying  the  position  of 
tie  ASSIGNMENTS,  vol.  2,  p.  567.  bona  fide  purchaser.— Baker  v.  Wood,  157 

In  1859  A.  lent  to  B.,  who  was  largely  U.  S.  212,  39  L.  Ed.  677. 
interested  in  an  embarrassed  railroad,  50.  Assignment  must  be  for  value  and 
$5,000  to  buy  certain  judgments  against  without  notice  of  fraud. — Rogers  v.  Lind- 
the  road,  and  B.  having  bought,  in  1859  sey,  13  How.  441,  14  L.  Ed.  215. 
and  the  early  part  of  1860,  judgments  to  51.  Effect  of  purchase  with  notice  from 
the  amount  of  $31,000,  assigned  the  wlmle  bona  fide  purchaser  without  notice.— Rog- 
of  them  to  A.,  absolutely.  Subsequently,  ers  v.  Lindsey,  13  How.  441,  14  L.  Ed. 
that  is  to  say  in  August,  1860,  A.  made  a  215.  In  this  case  one  L.,  under  a  power 
transfer  (so  called)  of  them  to  B.,  "upon  given  by  R.  to  control  the  settlement 
B.'s  payment  of  $5,000,  with  interest  from  and  collection  of  certain  demands  up'>n 
this  date;"  and  gave  to  B.  a  power  of  which  judgments  had  been  recovered,  but 
attorney  of  the  same  date,  authorizing  not  amounting  to  an  assignment,  and 
him  "for  me  and  in  my  name"  to  dispose  which  authority  had  been  obtained  by 
of  them  as  he  might  see  proper.  Held,  false  representations,  had  assigned  a  judg- 
that  the  so-called  transfer  was  execut.nv,  ment  to  one  H.,  from  whom  L.  subsi- 
amounting  only  to  an  offer  that  if  B.  quently  took  a  reassignment.  It  was  held 
would  pay  the  $5,000,  B.  should  become  that  the  equity  of  R.  immediately  at- 
owner  of  the  judgments;  and  that  B.  hav-  tached  on  the  reassignment  of  the  judg- 
ing, in  May,  1860,  gone  south  and  joined  ment  to  L.,  and  bound  it  in  his  hands,  and 
the  rebels  there,  and  not  come  back  till  any  one  commg  in  under  him  chargeable 
1865,  could  not  in  1868  file  a  bill,  and  on  with  notice  would  stand  in  no  better  sit- 
an    allegation    that    A.    had    collected    the  nation. 

judgments,    claim    the    proceeds,    less    the  52.    Consideration  paid  as  bearing  upon 

$5,000    and    interest.      French    v.    Hay,    22  question  of  notice  and  good  faith. — Baker 

Wall.   231,  22   L.   Ed.   799.  v.  Wood,  157  U.  S.  212,  39  L.  Ed.  677.     See, 
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As  Affecting  Amount  of  Recovery.— Where  the  owner  of  a  judgment  has, 
in  form,  assigned  it — as  to  an  attorney  for  the  purpose  of  collection — and  the 
first  assignee,  on  the  strength  of  his  apparent  ownership,  in  turn  assigns  the 
judgment  for  a  sum  much  smaller  than  the  face  value  thereof,  it  has  been  held 
that  the  interest  of  a  second  assignee  as  against  the  true  owner  of  the  judg- 
ment extends  only  to  the  amount  of  the  consideration  actually  paid  by  him 
for  such  judgment. ^2 

D.  Effect — 1.  As  Divesting  Assignor  of  All  Rights  in  Judgment. — 
Where  there  has  been  a  valid  assignment  of  a  judgment,  such  assignment  trans- 
fers all  the  rights  and  interest  of  the  assignor  in  such  judgment,  and  such  rights 
are  not  subject  to  seizure  and  sale  under  execution  against  the  assignor.^-*  Nor 
can  the  assignor  affect  the  rights  of  the  assignee  by  entering  satisfaction  of 
the  judgment,  as  no  one  but  the  owner  of  the  judgment  can  enter  satisfaction 
thereon.^^ 

2.  Rights  and  Liabilities  of  Assignee — a.  Nature  of  Title  Acquired  by 
Assignment. — As  to  the  common-law  rule  that  the  assignment  of  a  judgment 
transferred  merely  an  equitable  title,  see  ante,  "Assignability,"  IX,  A. 

b.  Assignee  Takes  Subject  to  Defenses  Existing  against  Judgment  in  Hands 
of  Assignor. — The  general  rule  undoubtedly  is  that  the  assignee  of  a  judg- 
ment takes  it  subject  to  all  defenses  existing  against  it  in  the  hands  of  the 
assignor  at  the  time  the  instrument  of  assignment  was  executed.^^ 

Secret  Agreement  between  Original  Parties  as  to  Enforcement  of 
Judgment. — It  has  been  held,  however,  that  equity  will  not,  in  an  action  where 
all  are  liable — as,  for  example,  an  action  of  trespass  against  tort  feasors — en- 
force a  secret  agreement  made  by  the  plaintiff  with  certain  of  the  defendants, 
that  if  they  will  desist  from  resistance  to  his  suit,  he  will,  if  he  recovers  judg- 
ment, not  levy  on  their  property;  litigants  being  bound  to  act  fairly  by  each 
other,  and  such  an  agreement  operating  as  a  fraud.^^  Such  an  agreement 
constitutes  no  defense  as  against  an  assignee  in  good  faith,  and  without  knowl- 
edge of  the  secret  agreement,  the  verdict  and  judgment  having  been  regularly 
entered  against  all  the  defendants. ^^ 

c.  Enforcement  of  Judgment. — As  to  enforcement  of  judgments  gener- 
ally, see  post,  "Enforcement  by  Action  at  Law,"  XI,  E,  2. 

Right  of  Assignee  to  Enforce. — As  to  the  common-law  rule  that  the  as- 

generally,    the    title    NOTICE,    and    cross  chancery,    by    claiming   under    the    assign- 
references   there   found.  ment,  to  notice  in  his  pleading  an  allega- 

53.  Interest  of  assignee  limited  to  tion  in  the  bill  that  a  release  of  the  judg- 
amount  of  consideration  paid. — Baker  v.  ment  was  improperly  entered  upon  the 
Wood,  157   U.   S.   212,  39   L.   Ed.  677.  record.     His  assignment  was  not  charged 

A  recovered  a  judgment  and  assigned  as  fraudulent.  The  attorney  who  had  re- 
it  to  B,  his  attorney,  to  collect,  and  B  covered  the  judgment  which  was  thus  re- 
in turn  sold  it  at  a  very  low  price  to  Y,  covered  and  assigned,  was  not  at  liberty 
who  had  notice  that  it  was  in  the  hands  to  purchase  it  when  his  client  became 
of  B  for  attorney's  fees.  Held,  that  Y  sued  and  execution  was  issued  against 
should  account  to  A  for  the  amounts  re-  him.  Stockton  v.  Ford,  11  How.  232,  13 
ceived,  less  the  amount  paid  with  interest.  L.  Ed.  676;  S.  C,  18  How.  418,  15  L.  Ed.  395. 
Baker  v.  Wood,  157  U.  S.  212,  219,  39  L.  As  to  purchase  of  judgment  by  attorney, 
Ed.  677.  see    the    title     ATTORNEY    AND     CLI- 

54.  Effect   as   divesting   assignor   of   all  ENT,  vol.    2,   p.    718. 

rights  in  judgment. — -Where  there  was  a  55.  Owner  alone  can  enter  satisfaction 
judgment  which  had  been  recorded  under  of  judgment. — See  French  v.  Hay,  22 
the  laws  of  Louisiana,  and  thus  made  Wall.  231,  22  L.  Ed.  799.  And  see,  gen- 
equivalent  to  a  mortgage  upon  the  prop-  erally,  post,  "Satisfaction,  Release  and 
erty  of  the  debtor,  and  the  plaintiff  as-  Discharge  of  Judgments,"  X. 
signed  this  judgment,  and  was  then  him-  56.  Assignee  takes  subject  to  defenses 
self  sued  and  had  an  execution  issued  good  against  assignor. — Selz  v.  Unna,  6 
against  him,  his  right  under  the  recorded  Wall.  327,  18  L.  Ed.  799.  See,  generally, 
judgment  could  not  be  sold  under  this  the  title  ASSIGNMENTS,  vol.  2,  p.  580. 
execution,  because  he  had  previously  57.  Secret  agreement  as  to  enforcement. 
transferred  all  those  rights.  It  was  not  —Selz  z>.  Unna,  6  Wall.  327,  18  h.  Ed.  799. 
necessary  for  an  assignee  of  this  recorded  58.  Selz  v.  Unna,  6  Wall.  327,  18  L.  Ed. 
judgment,   who  was   defending   himself  in  79D. 
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signee  of  a  judgment  took  only  an  equitable  title  and  could  not  sue  on  the 
judgment  in  his  own  name,  see  ante,  "Assignability,"  IX,  A. 

Generally,  as  to  the  right,  in  equity  or  under  statute,  of  the  real  party  in 
interest  to  sue  in  his  own  name,  see  the  title  Parties. 

Jurisdiction  of  Federal  Courts  over  Suit  by  Assignee  of  Judgment. — 
It  has  been  held  that  the  assignee  of  a  judgment  founded  on  contract  could  not 
maintain  a  suit  thereon  in  a  court  of  the  United  States  unless  such  a  suit  might 
have  been  prosecuted  there  if  an  assignment  had  not  been  made.^^ 

d.  Duty  of  Assignee  as  to  Collection  of  Judgment  Token  as  Collateral  Se- 
curity.— Where  the  maker  of  a  note  has,  by  an  instrument  in  writing  assigned 
to  the  payee,  a  judgment  as  collateral  security  on  such  note,  with  authority  to 
sell  such  judgment  and  apply  the  proceeds  to  the  payment  of  the  note  if  the 
latter  is  not  paid  at  maturity,  the  assignee  is  under  no  obligation  to  take  steps 
for  the  collection  of  the  judgment  before  the  maturity  of  the  note,  unless  on 
the  demand  of  the  assignor.^" 

E.  Rescission  of  Contract  of  Assignment. — In  accordance  with  the  gen- 
eral rule  as  to  the  rescission  of  contracts,  one  who  has  entered  into  an  agree- 
ment to  assign  a  judgment  and  has  received  a  portion  of  the  sum  stipulated  in 
the  agreement,  must,  if  he  wish  to  rescind  such  agreement,  return  to  the  other 
party  the  amount  received,  so  as  to  put  him  in  the  same  situation  he  was  in 
before. ^^ 

F.  Restitution  by  Assignee  on  Reversal. — As  to  the  liability  of  assignees 
of  judgments  to  make  restitution  upon  reversal  of  the  judgment,  see  the  title 
Appeal  and  Error,  vol.  2,  p.  390. 

G.  Admissibility  of  Parol  Evidence  as  to  Nature  of  Assignment. — 
Where  the  assignment  of  a  judgment  was,  in  reality,  conditional,  although  ab- 
solute on  its  face,  upon  proceedings  in  the  nature  of  a  bill  for  the  specific  execu- 
tion of  such  assignment,  parol  evidence  is  admissible  to  rebut  or  explain  an 
equitable    interest. "^ 

X.    Satisfaction,    Release    and   Discharge    of  Judgments. 
A.    Satisfaction  as  Essential  to   Operation  of  Judgment  as   Res  Ad- 
judicata. — As  to  the  necessity  for  satisfaction  in  order  that  a  judgment  against 

59.  Suit  must  have  been  cognizable  in  to  issue  execution  and  collect  the  judg- 
federal  court  had  no  assignment  been  ment  whenever  the  money  could  be  made 
made. — New  Orleans  v.  Benjamin,  153  U.  thereon.  Bast  v.  Bank,  101  U.  S.  93,  25 
S.  411,  38  L.  Ed.  764;  Walker  v.  Powers,  L.  Ed.  794.  See  the  title  PLEDGE  AND 
104  U.  S.  245,  26  L.  Ed.  729.  See  the  title  COLLATERAL  SECURITY. 
COURTS,  vol  4,  p.  969.  61.  Rescission  of  contract  of  assignment 

60.  Duty  of  assignee  of  judgment  as  col-  of  judgment — Return  of  amount  received, 
lateral  security. — March  1,  1876,  A.,  by  ■ — A  judgment  creditor  had  agreed  to  ac- 
way  of  collateral  security  for  his  notes  of  cept  eight  thousand  dollars  for  an  eleven 
even  date,  payable  four  months  thereafter,  thousand  dollar  judgment  and  had  received 
made  an  instrument  in  writing,  assigning  three  thousand  dollars  in  cash  on  this 
to  B.,  the  payee  of  them,  a  judgment  agreement.  He  assigned  the  judgment  to 
against  C,  and  authorizing  him  to  sell  it,  a  friend  of  the  judgment  debtor  for  his 
incase  they  should  not  be  paid  at  maturity,  benefit.  It  was  held  that  by  the  law  of 
and  apply  the  proceeds  to  the  payment  of  Louisiana,  if  a  party  to  such  a  contract 
them.  C,  at  said  date,  had  sufficient  per-  wished  to  rescind  it  for  failure  of  the 
sonal  property  to  satisfy  the  judgment.  other  party  to  make  subsequent  payments. 
Execution  was  issued  June  19,  but  that  he  must  return  to  the  said  party  what  he 
property  had  been  previously  exhausted  has  received  so  as  to  put  him  in  the  same 
by  the  levy  of  other  executions.  In  a  suit  situation  he  was  in  before,  or  at  least  he 
by  B.,  against  A.  on  the  notes,  held:  1.  was  bound  to  credit  that  amount  on  the 
That  B.  was  not  bound  by  tlie  terms  of  the  judgment,  which  would  have  been  a  sub- 
assignment  to  take  steps  for  the  collec-  stantial  return.  Gay  v.  Alter,  102  U.  S.  79, 
tion  of  the  judsment  before  the  maturity  SO.  26  L.  Ed.  48.  See.  sienerally,  the  title 
of  the  notes.  2.  That,  in  the  absence  of  ac-  RECISSION.  CANCELLATION  AND 
cident,    mistake,    or    fraud,    evidence     was  REFORiM ATION. 

not   admissible   to    show   his   parol    agree-  62.  Admissibility  of  parol  evidence  as  to 

ment,  made  contemporaneously  with  the  nature  of  assignment. — Rhodes  v.  Farmer, 
assignment  and  as  part  of  the  transaction,       17  How.  464,  15  L.  Ed.  152.    See,  generally, 


JUDGMENTS  AND  DECREES.  603 

one  or  more  of  several  joint  tort  feasors  may  operate  as  a  bar  to  an  action 
against  the  others,  see  the  title  Rss  Adjudicata. 

B.  What  Constitutes — 1.  Payment — a.  In  General. — For  a  full  treatment 
of  the  question  of  payment  of  obligations,  whether  reduced  to  judgment  or 
not,  the  medium,  manner,  and  sufficiency  of  such  payments,  by  and  to  whom 
made,  see  the  title  Payment. 

As  to  the  payment  of  the  amount  due  by  a  judgment  of  the  court  of 
claims,  and  of  the  interest  thereon,  as  a  full  discharge  to  the  United  States 
of  all  claims  and  demands,  see  the  titles  Revenue  Laws  ;    United  States. 

b.  Medium  of  Payment. — As  to  specifications  in  the  judgment  as  to 
medium  of  payment,  see  ante,  "Specification  of  Relief  Granted  and  Medium 
of  Payment,"  IV,  C. 

Right  of  Creditor  to  Accept  Payment  in  Any  Medium  He  May  See  Pit. 
— A  judgment  creditor  may  receive  satisfaction  of  his  debt  in  any  medium 
he  may  see  fit.^^ 

Duty  of  Attorney  or  Officer  to  Accept  Only  Money  in  Payment. — Only 
the  judgment  creditor  himself  has  this  right  to  accept  anything  but  money  in 
satisfaction  of  a  judgment,  and  an  attorney  or  officer  to  whom  a  judgment  is 
intrusted  for  collection,  has  no  right,  'in  the  absence  of  express  authority  to 
that  effect,  to  accept  anything  but  lawful  money  in  payment  of  the  judgment.^'* 
Thus,  an  officer  has  no  right  to  receive  depreciated  bank  notes  in  discharge 
of  an  execution,  unless  authorized  to  do  so  by  the  plaintiff.^^ 

c.  Presumption  as  to  Payment  Arising  from  Lapse  of  Time. — See,  generally, 
the  title  Payment.  By  statute  in  some  jurisdictions  it  is  expressly  provided 
that  all  judgments  and  decrees  shall  be  conclusively  presumed  to  be  paid  and 
satisfied  after  the  lapse  of  a  certain  time.^*^  This  presumption  is  a  rule  of 
evidence  and  not  a  limitation,  and  is  not  subject  to  the  exceptions  and  incidents 
of  an  act  of  limitation.^" 

2.  Tender. — See  the  title  Tender. 

■3.  Set-Off. — See  the  title  Set-Off,  Recoupment,  and  Counterclaim. 

4.    Merger. — See,  generally,  the  title  Merger. 

Merger  of  Judgment  in  Forfeited  Forthcoming  Bond. — In  some  juris- 
dictions the  forthcoming  bond  given  to  the  judgment  creditor  on  the  seizure 
of  goods   on  an  execution  under  his   judgment,  upon   breach  or  forfeiture  be- 

the  titles  ASSIGNMENTS,  vol.  2,  p.  597;  of  twenty  years  from  the  time  of  giving 

PAROL  EVIDENCE.  such  judgment  or  decree,  and  every  judg- 

63.  Creditor  may  accept  any  medium  he  ment  and  decree  rendered  or  made  at  the 

sees  fit.— Griffin  v.  Thompson,  2  How.  244,  time    this    act    shall    take    effect,    shall    be 

11  L    Ed    ''53  presumed    to    be    paid    and    satisfied    after 

64.'  Officer  "can   receive   only   money   in  !!l',,'Xf  ^t  Ih.'n '"tX/^'ffLl'°Vv' 

^     r   •    J  ^      t^  -a-  'vi,/™^  time     tnis     act     snail     take     ettect.        Ihis 

payment  of  judgment.     Gnttin  v.  Thomp-  -^^-^^  ^as  been  substantially  continued 

son.  2  How.  244    H  L-  /d.  2o3.  j^  ^^^^^  ^^  ^^^  present  time   (I  Rev.   Stat. 

Generally,  as  to  the  duty  of  an  attorney  ^j       g         ^        "J  ^  ^ 

to  receive  only  money  on  a  claim  placed  ^,^^  jurisprudence  of  the  state.    Gaines  v. 

\"^5^'^ovT?v     A  vn    rr  tp\tT  1     9     i         Miller,  111  U.  S.  39.5.  28  L.  Ed.  466. 

ATTORNEY   AND   CLIENT,   vol.   2,   p.  g^^^^^^  ^^-^^  cumulative  of  common-law 

'''l'^-                                                                    .  rule. — "In    the    case    of    Chahners    v.    Wil- 

65.  Marshal  may  not  receive  depreciated  kinson,  10  Missouri  9S.  it  was  held  by  the 
hank  notes  in  discharge  of  execution.—  supreme  court  that,  as  to  judgments  ren- 
Griffin  z'.  Thompson,  2  How.  244,  11  L-  Ed.  dered  prior  to  the  act  of  1835,  the  pre- 
253;  McFarland  v.  Gwin,  3  How.  717,  11  L.  sumption  of  payment  after  twenty  years, 
Ed.  799.  See,  generally,  the  titles  EXE-  -  raised  by  the  common  law,  continues  un- 
CUTIONS,  vol.  6.  p.  84;  PAYMENT.  ^  affected    by   that    act,    which,    as    to    such 

66.  Statutory  provision  as  to  presumption  judgments,  is  only  cumulative."  Gaines  v. 
oi  payment  after  twenty  years.— By  the  Miller.  Ill  U.  S.  395,  28  L.  Ed.  466. 
Revised  Statutes  of  ^Missouri  of  1835  it  67.  Presumption  a  rule  of  evidence  and 
was  provided  as  follows:  "Every  judg-  not  of  limitation. — Gaines  v.  Miller,  111  U. 
ment  and  decree  of  any  court  hereafter  S.  395,  28  L.  Ed.  466.  See,  generally,  the 
rendered  or  made,  shall  be  presumed  to  title  LIMITATION  OF  ACTIONS  AND 
be  paid  and  satisfied  after  the  expiration  ADVERSE  POSSESSION. 
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comes,  by  statute,  a  judgment  against  the  defendant  and  sureties  from  that 
time,  followed  by  a  new  lien  upon  the  real  and  personal  estate  of  all  the  obligors. 
The  original  judgment  is  merged  and  satisfied  by  the  new  and  more  compre- 
hensive statutory  judgment  upon  the  bond,  and  the  remedy  of  the  creditors  is 
limited  to  the  enforcement  of  this  judgment.^^ 

5.  Exe:cution  against  Prope;rty  or  Person  oe  Debtor — a.  Execution  or 
Attachment  against  Property — (1)  General  Rule  as  to  Effect  of  Issuance  and 
Levy  of  Execution  or  Attachment. — See  the  title  Executions,  vol.  6,  p.   112. 

Necessity  That  Proceeds  of  Property  Attached  Be  Applied  in  Satis- 
faction of  Judgment. — A  seizure  of  personal  property  even  to  the  full  value  of 
the  sum  claimed,  under  an  order  of  attachment  issued  during  the  pendency  of 
an  action,  is  not  necessarily  a  satisfaction  of  the  judgment  when  afterwards 
obtained.  The  defendant  must  show  affirmatively  that  it  was  applied  to  and 
satisfied  the  judgment. ^^ 

(2)  Purchase  of  Property  by  Judgment  Creditor  at  Judicial  Sale  as  Satis- 
faction.— Where  the  property  of  the  debtor  is  sold  under  order  of  the  court  on 
proceedings  by  the  judgment  creditor,  and  the  latter  becomes  the  purchaser  on 
a  bid  amounting  to  the  debt,  interest  and  costs,  and  receives  the  sheriff's  deed 
for  such  property,  this  will  constitute  a  satisfaction  of  the  judgment.'''^ 

(3)  Effect  of  Partial  Satisfaction  of  Execution. — Neither  the  decisions  of 
the  courts  nor  text-writers  afford  any  countenance  to  the  theory  that  partial 
satisfaction  of  the  execution  operates  as  an  extinguishment  of  the  judgment, 
or  a  release  of  errors,  or  that  it  takes  away  or  impairs  the  jurisdiction  of  the 
supreme  court.'^^ 

b.  Execution  against  Person  of  Debtor. — See,  generally,  the  titles  Execu- 
tion AGAINST  THE  BODY  AND  ArrEST  IN  CiVIL  CaSES,  vol.  6,  p.  80;  IMPRISON- 
MENT FOR  Debt,  vol.  6,  p.  892. 

(1)  Execution  of  Ca.  Sa.  as  Satisfaction  of  Judgment. — While,  according  to 
some  decisions,  it  has  been  held  that,  according  to  the  common-law  rule,  a 
capias  ad  satisfaciendum,  executed  by  taking  into  custody  the  body  of  the 
debtor,  operates  as  a  satisfaction  of  the  debt,  and  as  an  extinguishment  of  the 
lien   of   the   judgment  ;"2   yet,   according   to   other   decisions,    the   greatest    effect 

68.  Merger  in  statutory  judgment  on  by  his  negligence  he  must  account,  and 
forfeited  forthcoming  bond. — Brown  v.  the  amount  for  which  he  is  liable  on  such 
Clarke,  4  How.  4,  11  L.  Ed.  8.50.  See  post,  account  will,  when  ascertained,  be  ap- 
"Inception,  Duration  and  Termination  of  plied  toward  the  satisfaction  of  any  judg- 
Lien,"  XIV,  F.  And  see  the  title  FORTH-  ment  that  may  have  been  obtained."  Max- 
COMING  AND  DELIVERY  BONDS,  well  7:  Stewart,  22  Wall.  77,  22  L.  Ed.  564. 
vol.  6,  p.  387.  70.    Purchase    by    judgment    creditor    at 

69.  Maxwell  v.  Stewart,  22  Wall.  77,  22  judicial  sale  as  satisfaction. — Walker  v. 
L.   Ed.  564.  Powers,    104    U.    S.    245,    26    L.    Ed.    729. 

Effect  of  levy  of  attachment  on   goods  W.    secured  a  judgment   against   S.   and 

appraised    at    less    than   amount    of    judg-  obtained    an    order    under    which    certain 

ment. — When  the  record  of  a  case,  a  judg-  property  belonging  to  S.  was  sold  to  him 

ment   in    which   is   sued   upon,   shows   that  on  a  bid  amounting  to  the  debt,  interest, 

an  attachment  was  issued  in  it  and  laid  on  and  costs,  and  received  the  sheriff's  deed 

property  appraised  at  a  less  sum  than  the  to    the    property.     It    was    held    that   W.'s 

judgment  was  given  for,  a  demurrer  which  debt    against    S.'s    estate    was    satisfied    by 

makes,    in    virtue    of    the    attachment,    a  the  purchase  of  the  property  by  W.  Wal- 

defense    of    payment    and    satisfaction,    is  ker  v.  Powers,  104  U.  S.  245,  247,  26  L.  Ed. 

not   good.     Maxwell   v.    Stewart,   22    Wall.  729. 

77.  22  L.  Ed.  564.  71.  Effect  of  partial  satisfaction  of  exe- 

"A   seizure   of  personal   property  under  cution. — United  States  v.  Dashiel,  3  Wall, 

an  order  of  attachment  issued  during  the  688.  18  L.  Ed.  268. 

pendency  of  an   action   is   not  necessarily  72.    Operation    of    executed    ca.    sa.    as 

a  satisfaction  of  the  judgment  when  after-  satisfying    debt    and    extinguishing    judg- 

wards   obtained.    Such   a   seizure   is   made  ment    lien. — Freeman    v.    Ruston,    4    Dall. 

for    the    purposes    of    security    and,    if   the  214,   1   L.   Ed.   806. 

property   is   retained   in   the   possession   of  Prior   to   the   Revised    Code   of  Virginia 

the    sheriff,    he    will    be    held    responsible  in    1819    a    capias    ad    satisfaciendum    exe- 

for   the   exercise    of   ordinary   care   for   its  cuted  was,  pro  tanto,  a  satisfaction  of  the 

preservation.    If  wasted,  lost,  or  destroyed  judgment    which    released    proprio    vigore 
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which  the  law  gives  to  a  commitment  on  a  capias  ad  satisfaciendum  is  a  sus- 
pension of  the  other  remedies  during  its  continuances  whenever  it  terminates 
without  the  consent  of  the  creditor,  the  plaintiff  is  restored  to  them  as  fully 
as  if  he  had  never  made  use  of  anyj^ 

(2)  Ejfcct  of  Release  from  Custody — (a)  Voluntary  Release  or  Discharge 
by  Creditor. — At  common  law,  the  voluntary  release  or  discharge  of  a  debtor 
from  custody  by  his  creditor,  is  a  release  of   the  judgment  itself  J^ 

(b)  Release  under  Insolvent  Lazvs. — See,  generally,  the  titles  Imprisonment 
FOR  Debt,  vol.  6,  p.  892;  Insolvency,  ante,  p.  1.  The  common-law  rule  just 
stated,  as  to  the  effect  of  the  voluntary  release  of  a  debtor  from  custody  by 
his  creditor,  has  no  application  to  the  discharge  or  release  of  an  imprisoned 
debtor  by  operation  of  law,  under  an  insolvent  act,  which,  it  has  been  repeatedly 


any  previous  lien  upon  the  lands,  and  in- 
hibited all  recourse  against  the  goods  and 
chattels  or  lands  of  the  debtor,  with  the 
exceptions  of  the  instance  of  death  whilst 
charged  in  execution,  or  of  an  escape  froin 
prison,  or  a  rescue.  In  1819  the  state  of 
Virginia  revised  her  code.  By  a  part 
which  went  into  operation  on  the  1st  of 
January,  1820,  it  was  enacted  that,  there- 
after, the  issuance  of  a  ca.  sa.  should  con- 
stitute a  lien  upon  lands.  But  as  it  did  not 
relate  to  past  liens,  the  purchaser  of  a 
lien  created  under  the  Revised  Code  had 
a  good  title  when  compared  with  a  claim- 
ant under  the  lien  which  existed  in  1817, 
but  which  had  been  waived  by  issuing  a 
capias  ad  satisfaciendum.  Snead  v.  Mc- 
Coull,  12  How.  407,  13  L.  Ed.  1043. 

73.  Operation  of  commitment  merely  as 
suspension  of  other  remedies. — Tayloe  v. 
Thomson,  5  Pet.  358,  8  L.  Ed.  154.  See 
post,   "Judgment   Liens,"  XIV. 

"A  ca.  sa.  executed  does  not  extinguish 
it.  If  the  defendant  escape,  or  is  dis- 
charged by  operation  of  law,  the  judg- 
ment retains  its  lien,  and  may  be  enforced 
on  his  property.  The  creditor  may  retake 
him,  or  sue  the  sheriff  for  the  escape.  A 
judgment  against  him  does  not  amount  to 
a  satisfaction  of  the  original  debt,  but  it 
retains  its  lien,  until  the  plaintifif  has  done 
or  consented  to  some  act,  which  amounts 
in  law  to  payment;  as  the  discharge  of  de- 
fendant from  custody;  or,  in  some  cases, 
a  levy  on  personal  property.  But  we  know 
of  no  rule  of  law  which  deprives  a  plain- 
tifif in  a  judgment  of  one  remedy,  by  the 
pursuit  of  another,  or  of  all  which  the  law 
gives  him."  Tayloe  v.  Thomson,  5  Pet. 
358,    8   L.    Ed.    154. 

"The  plaintiff's  lien  does  not,  by  the 
statement  of  this  case,  stand  on  an  equal- 
ity as  to  date  with  that  of  the  other  judg- 
ments. By  electing  to  take  the  body  of 
his  debtor  in  execution  he  has  postponed 
his  lien,  because  the  arrest  operated  in 
law  as  an  extinguishment  of  his  judgment. 
It  is  true,  if  the  debtor  should  die  in  prison, 
or  be  discharged  by  act  of  the  law  with- 
out consent  of  the  creditor,  he  may  have 
an  action  on  the  judgment,  or  leave  to 
have  other  executions  against  the  prop- 
erty of  his  creditor.  The  legal  satisfac- 
tion  of  the  judgment,  which  for  the  time 


destroys  its  lien  and  postpones  his  rights 
to  those  whose  liens  continue,  is  not  a 
satisfaction  of  the  debt,  but,  as  between 
the  parties  to  the  judgment,  it  operates  as 
a  satisfaction  thereof.  The  arrest  waives 
and  extinguishes  all  other  remedies  on  the 
goods  or  lands  of  the  debtor  while  the  im- 
prisonment continues,  a,nd  if  the  debtor 
be  discharged  by  the  consent  of  the  cred- 
itor, the  judgment  is  forever  extinguished, 
and  the  plaintifif  remitted  to  such  contracts 
or  securities  as  he  has  taken  as  the  price 
of  the  discharge.  But  if  the  plaintifif  be 
remitted  to  other  remedies  by  a  discharge 
of  his  debtor  by  act  of  law,  or  by  an  es- 
cape, it  will  not  operate  to  restore  his 
lien  on  the  debtor's  property,  which  he 
has  elected  to  waive  or  al)andon  as  against 
creditors  who  have  obtained  a  precedence 
during  such  suspension.  The  case  of 
Snead  v.  McCoull,  12  How.  407,  13  L.  Ed. 
1043,  in  this  court,  fully  establishes  this 
doctrine.  It  is  to  be  found  in  the  common 
law  as  early  as  the  Year  Books,  and  is  ad- 
mitted to  be  the  law  in  almost  every  state 
in  the  Union."  Rockhill  v.  Hanna,  15 
How.   189,   14  L.   Ed.  656. 

74.  Voluntary  release  from  custody  by 
creditor  as  release  of  judgment. — United 
States  V.  Stansbury,  1  Pet.  573,  7  L-  Ed. 
267;  Rockhill  v.  Hanna,  15  How.  189,  14 
L.  Ed.  656;  Tayloe  v.  Thomson,  5  Pet.  358, 
8  L.  Ed.  154. 

"In  the  case  of  the  United  States  v. 
Stansbury,  1  Pet.  573,  7  L.  Ed.  267,  Chief 
Justice  Marshall  says:  'It  is  not  denied 
that  at  common  law  the  release  of  a  debtor 
"whose  person  is  in  execution,"  is  a  release 
of  the  judgment  itself.  The  law  will  not 
permit  a  man  to  proceed  at  the  same  time 
against  the  person  and  estate  of  his  debtor; 
and  when  the  creditor  has  elected  to  take 
the  person,  it  presumes  satisfaction  if  the 
person  be  voluntarily  released.  The  re- 
lease of  the  judgment  is,  therefore,  the 
legal  consequence  of  the  voluntary  release 
of  the  person  by  the  creditor.'  "  Magniac 
V.    Thomson,  15   How.  281,  14  L.   Ed.   696. 

An  action  was  brought  against  the  in- 
dorsers  of  a  promissory  note  at  the  same 
time,  an  action  was  brought  against  the 
maker  of  the  note.  A  judgment  was  ren- 
dered in  favor  of  the  plaintifif  against  the 
maker  and   he   was  confined  under   a   writ 
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held,  operates  only  to  discharge  such  debtor  from  imprisonment,  and  not  as  a 
satisfaction  of  the  judgmentJ^ 

6.  Release  or  Discharge  of  Judgment — a.  On  Acceptance  of  Less  than 
Amount  of  Judgment. — It  would  seem  that  a  judgment  creditor  may  agree  la 
accept  less  than  the  full  amount  of  the  judgment  in  full  satisfaction  thereof, 
especially  when  there  is  some  additional  valuable  consideration  to  support  such 
agreement.'''^ 

b.  Release  of  Portion  of  Judgment  under  Statute. — In  some  jurisdictions  it  is 
expressly  provided  by  statute  that  any  party  in  whose  favor  a  judgment  has 
been  rendered  may  remit  or  release  any  part  of  such  judgment,'^"     and  in  such 


of  ca.  sa.  It  was  held  by  the  Pennsylvania 
supreme  court  that  a  discharge  of  the 
maker  of  the  note  from  the  ca.  sa.  would 
extinguish  the  debt  and  would  be  a  release 
of  all  the  parties  to  the  note.  McFadden 
V.  Parker,  4  Dall.  275,  277,  1  L.  Ed.  831. 

Effect  of  agreement  that  discharge 
should  be  without  prejudice  to  creditor's 
rights  and  remedies. — A  plaintiff  in  a  judg- 
ment having  the  defendant  in  execution 
under  a  ca.  sa.,  entered  into  an  agreement 
with  him  that  the  plaintiff  should,  with- 
out prejudice  to  his  rights  and  remedies 
against  the  defendant,  permit  him  to  be 
forthwith  discharged  from  custody  under 
the  process,  and  that  the  defendant  should 
go  to  the  next  session  of  the  circuit  court 
of  the  United  States  and  on  the  law  side 
of  that  court  make  up  an  issue  with  the 
plaintiff  to  try  the  question  whether  the 
defendant  was  possessed  of  the  means,  in 
or  out  of  a  certain  marriage  settlement,  of 
satisfying  the  judgment  against  him.  The 
debtor  was  released;  the  issue  made  up; 
the  cause  tried  in  the  circuit  court;  brought 
to  this  court,  and  reported  in  Magniac  v. 
Thompson,  7  Pet.  348,  8  L.  Ed.  709.  By 
suing  out  the  ca.  sa.,  taking  the  defendant 
into  custody,  entering  into  the  arrange- 
ment above  mentioned,  and  discharging 
the  defendant  from  custody,  the  plaintiff, 
in  all  legal  intendment,  admitted  satisfac- 
tion of  his  demand,  released  the  defend- 
ant from  all  liability  therefor,  and  de- 
stroyed every  effect  of  his  judgment  as 
the  foundation  of  legal  rights.  In  such 
a  state  of  things  a  court  of  equity  will 
not  interfere  at  the  instance  of  the  plain- 
tiff. Magniac  v.  Thomson,  15  How.  281, 
14   L.    Ed.   696. 

75.  Effect  of  release  from  imprisonment 
under  insolvency  laws. — Tayloe  v.  Thom- 
son, 5  Pet.  358,  8  L-  Ed.  154;  United 
States  V.  Stansbury,  1  Pet.  573,  7  L.  Ed. 
267.  And  see  United  States  v.  Leffler,  11 
Pet.  86,  9  L.  Ed.  642;  King  v.  Riddle,  7 
Cranch  168,  3  L.  Ed.  304;  Rockhill  v. 
Hanna,  15  How.   189,  14  L.  Ed.  656. 

By  the  act  providing  for  the  relief  of 
persons  imprisoned  for  debt  due  to  the 
United  States,  passed  June  6th,  1798,  the 
secretary  of  the  treasury  is  authorized 
to  discharge,  in  certain  cases,  and  the  in- 
dividual so  discharged,  it  is  declared, 
"shall  not  be  liable  to  be  imprisoned  again 
for  the  same  debt,  but  the  judgment  shall 
remain  good  and  sufficient  in  law."   Hun- 


ter V.  United  States,  5  Pet.  173,  8  L. 
Ed.   86. 

The  discharge,  by  the  secretary  of  the 
treasury,  of  a  principal  in  a  bond  to  the 
United  States,  who  is  imprisoned  under  a 
ca.  sa.  issued  against  him,  and  who  has 
assigned  all  his  property  for  the  use  of 
the  United  States,  does  not  impair  or  af- 
fect the  rights  of  the  United  States  to 
proceed  against  his  sureties,  for  the 
amount  due  upon  the  judgment,  and  un- 
paid. United  States  v.  Stansbury,  1  Pet. 
573,  7   L.   Ed.  267. 

By  a  special  act  of  congress,  the  prin- 
cipal debtor  was  discharged  from  im- 
prisonment, and  the  expression  was 
omitted  in  this  act,  which  is  used  in  the 
general  act  passed  June  6th,  1798,  "pro- 
viding for  the  relief  of  persons  im- 
prisoned for  debts  due  to  the  United 
States,"  that  "the  judgment  shall  remain 
good  and  sufficient  at  law;"  in  the  special 
act,  it  was  declared,  that  any  estate  which 
the  debtor  "may  subsequently  acquire, 
shall  be  liable  to  be  taken,  in  the  same 
manner  as  if  he  has  not  been  imprisoned 
and  discharged."  The  special  act  did  not 
release  the  judgment,  and  did  not  affect 
the  rights  of  the  United  States  against  the 
surety.  Hunter  v.  United  States,  5  Pet. 
173.   8   L.   Ed.   86. 

"That  the  same  rules  of  contract  are 
applicable,  where  the  sovereign  is  a 
party,  as  between  individuals,  is  admitted; 
but  the  right  of  the  sovereign  to  discharge 
the  debtor  from  imprisonment,  without 
releasing  the  debt,  is  clear."  Hunter  v. 
United   States,   5   Pet.    173,   8   L.    Ed.   86. 

76.  Acceptance  of  less  than  full  amount 
in  satisfaction. — See  Boffinger  v.  Tuyes, 
120  U.  S.   198,  30  L.  Ed.  649. 

77.  Statutory  authority  for  remittitur  or 
release  of  part  of  judgment. — By  the  Re- 
vised Statutes  of  the  territory  of  Arizona 
it  was  provided  that  "any  party  in  whose 
favor  a  judgment  has  been  rendered"  in 
the  district  court  "may  in  open  court  re- 
mit any  part  of  such  judgment,  and  such 
remitter  shall  be  noted  on  the  docket  and 
entered  in  the  minutes."  This  provision 
clearly  includes  any  party,  whether  plain- 
tiff or  defendant,  in  whose  favor  a  judg- 
ment for  a  sum  of  money  has  been  ren- 
dered; and  it  is  applicable  to  the  case  of 
a  wife  who  has  recovered  a  iudgment  for 
alimony  and  counsel  fees.  The  provision- 
of  the  next  section  is  equally  comprehen- 
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cases   a  substantial   compliance   with  the  statute   will   render  such  release  valid^ 
and  make  it  the  duty  of  the  court  to  give  effect  to  the  released « 

c.  Release  of  Grantees  as  Affecting  Liability  of  Grantor.— Under  the  law  of 
Louisiana  with  regard  to  subrogation,  one  who  has  recovered  decrees  against 
the  grantees  of  land  under  warranty  may  settle  with  and  discharge  such  grantees 
without  discharging  the  warrantor  J  ^ 

d.  Manner  and  Sufficiency  of  Acknoidcdging  Payment  and  Releasing  Judg- 
ment.—It  has  been  held  that  the  terms  pay,  satisfy,  settle,  or  secure,  are 
equipollent  words,  when  used  to  express  the  fulfillment  by  a  judgment  debtor 
of  his  liability  upon  the  judgment,  and  in  a  similar  sense  must  be  understood 
the  terms  receipt  and  statement  when  used  to  describe  a  written  acknowledg- 
ment of  payment  by  a  party  making  or  signing  such  acknowledgment.  Wha't- 
ever  may  be  the  technical  meaning  and  eft'ect  oi  the  word  release  at  law,  it 
can  hardly  be  doubted  that  a  receipt  or  written  acknowledgment  of  payment 
or  settlement  would  be  construed  as  a  release  in  a  court  which  looks  rat]}er 
to  the  substance  of  things  than  to  their  forms;  and  whose  maxim  is,  ut  res 
magis   valeat   quam  pereat.^^ 

C.  Entry  of  Satisfaction— 1.  Who  May  Enter  or  Acknowledge  Satisfac- 
tion.—No  one  but  the  owner  of  the  judgment  can  cause  a  valid  acknowledg- 
ment of  satisfaction  to  be  made.^^ 


sive,  by  which  "any  party  may  make  such 
remitter  in  vacation,  by  executing  and 
filing  with  the  clerk  a  release  in  writing, 
signed  by  him  or  his  attorney  of  record, 
and  attested  by  the  clerk  with  the  seal  of 
his  office,"  and  "such  release  shall  con- 
stitute a  part  of  the  record  of  the  cause." 
In  whichever  of  those  two  ways  the  re- 
mittitur is  made,  it  is  provided  that  "any 
execution  thereafter  issued  shall  be  for 
vhe  balance  only  of  the  judgment  after 
deducting  the  amount  remitted,"  and  that 
"the  remitter  shall,  from  the  making 
thereof,  cure  any  error  in  the  judgment 
by  reason  of  such  excess."  Simms  v. 
Simms,   175  U.   S.   162,  44  L.   Ed.   115. 

78.  Substantial  compliance  with  statute 
sufficient. — In  Simms  v.  Simms,  175  U.  S. 
162,  44  L.  Ed.  115,  it  was  held  that  the 
Arizona  statute  as  to  release  of  part  of  a 
judgment,  having  been  substantially  com- 
plied with,  a  release  would  not  be  in- 
validated by  the  fact  that  the  clerk's  at- 
testation upon  the  release  or  remittitur 
was  a  blank  form  without  the  clerk's  sig- 
nature  or  the   seal   of  his  office. 

79.  Discharge  of  grantees  as  affecting 
warrantor. — New  Orleans  v.  Gaines,  138 
IT.  S.  595,  34  L.  Ed.  1102.  See,  generallv, 
the  titles  COVENANTS,  vol.  5,  p.  17; 
SUBROGATION;  PRINCIPAL  AND 
SURETY. 

The  city  of  New  Orleans  purchased  cer- 
tain property  and  subsequently  sold  it 
with  guaranty  of  title.  In  an  action  in 
the  nature  of  ejectment  brought  by  G., 
against  the  parties  in  possession,  decrees 
were  obtained  for  the  recovery  of  the 
lands  held  by  the  defendants.  G.  made 
settlements  with  regard  to  such  decrees 
with  all  the  defendants,  reserving  the 
right  of  subrogation  against  the  city  of 
New  Orleans  and  other  warrantors.  It 
was  held  that  under  the  Louisiana  law  as 
to  subrogation  G.  might  make  settlements 


of  this  kind  with  the  defendants  or  gran- 
tees without  losing  her  claim  against  the 
city  as  warrantor  and  principal  debtor. 
The  city  was  not  injured  thereby,  having 
no  claim  over  against  the  defendant  thus 
settled  with.  An  absolute  payment  or 
compromise  of  the  claim  without  any  such 
reservation  might  have  had  a  different  ef- 
fect, in  as  much  as  it  would  have  shown 
that  the  intention  of  the  parties  was  to- 
extinguish  the  claim  altogether.  New 
Orleans  v.  Gaines,  138  U.  S.  595,  34  L  Ed. 
1102. 

80.  Terms  held  to  import  satisfactioa 
and  as  releasing  from  liability  on  judg- 
ment.— Hinkle  v.  Wanzer,  17  How.  3r>3,^ 
15  L.  Ed.  173.  See,  generally,  the  titles 
PAYMENT;   RELEASE. 

81.  Valid  acknowledgment  of  satisfac- 
tion must  be  made  by  owner  of  jud,"^- 
ment.— French  v.  Hay,  22  Wall.  231,  22  L. 
Ed.   799. 

In  1859  A.  lent  to  B.,  who  was  largely- 
interested  in  an  embarrassed  railroad, 
$5,000  to  buy  certain  judgments  against 
the  road,  and  B.  having  bought  in  1859 
and  the  early  part  of  1860,  judgments  to 
the  amount  of  $31,000,  assigned  the  whole 
of  them  to  A.,  absolutely.  Subsequently, 
that  is  to  say  in  August,  1860,  A.  made  a 
transfer  (so  called)  of  them  to  B.,  "upon 
B.]s  payment  of  $5,000,  with  interest  from 
this  date;"  and  gave  to  B.  a  power  of  at- 
torney of  the  same  date,  authorizing  him 
"for  me  and  in  my  name"  to  dispose  of 
them  as  he  might  see  proper.  Held: 
First.  That  the  so-called  transfer  was 
executory,  amounting  only  to  an  offer 
that  if  B.  would  pay  the  $5,000,  B.  should 
become  owner  of  the  judgments;  and  that 
B.  having,  in  May,  1861,  gone  south  and 
joined  the  rebels  there,  and  not  come 
back  till  1865,  could  not  in  1868  file  a  bill, 
and  on  an  allegation  that  A.  had  col- 
lected the  judgments,  claim  the   proceeds, 
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2.  CoMPELUXG  Entry  of  Satisfaction  or  Credits. — Where  it  is  evident 
that  a  judgment  or  decree  has  in  fact  been  paid,  the  court  in  which  the  same 
is  rendered  clearly  has  the  power,  upon  motion,^^  to  direct  satisfaction  of  such 
judgment  or  decree  to  be  entered  of  record  ;^2  or  to  direct  credits  to  be  given 
on  a  judgment.^'* 

D.  Equitable  Relief  against  Collection  of  Satisfied  Judgment. — See 
post,  "Equitable  Relief  against  Judgments."   XIII. 

E.  Restitution  upon  Reversal*  of  Judgment. — See  the  title  Appeal  and 
Error,  vol.  2,  p.  388,  etseq. 

XI.    Enforcement  of  Judgments  and  Decrees. 

A.  Inherent  Power  of  Courts  to  Enforce. — Jurisdiction  has  been  defined 
to  be  the  power  to  hear  and  determine  the  subject  matter  in  controversy  in 
the  suit  before  the  court,^^  and  the  rule  is  universal,  that  if  the  power  is  con- 
ferred to  render  the  judgment  or  enter  the  decree,  it  also  includes  the  power 
to  issue  proper  process  to  enforce  such  judgment  or  decree.^^  To  deprive  a 
court  of  the  power  to  execute  its  own  decrees  is  to  essentially  impair  its  juris- 
diction.^" 

B.  By  What  Laws  Governed. — Power  of  State  to  Regulate  Remedy. 
— A  state  has  power  to  regulate  the  remedies  by  which  contracts  and  judgments 
are  sought  to  be  enforced  in  its  courts  of  justice  unless  its  regulations  are  con- 
trolled by  the  constitution  of  the  United  States,  or  by  laws  enacted  under  its 
authority.^^ 


less  the  $5,000  and  interest.  Second.  That 
a  bill  making  such  an  allegation  and  svich 
a  claim  was  demurrable;  the  bill  not  being 
one  of  discoverj^  and  the  complainant 
having  complete  remedy  at  law.  Third. 
That  the  road  having  been  sold  under  a 
mortgage  existing  prior  to  the  judgments 
and  bought  by  A.,  who,  under  the  laws  of 
the  state  where  it  was,  organized  a  new 
company,  issued  new  stock,  and  having 
got,  as  an  allotment  to  him,  a  quantity  of 
such  stock  which  he  sold  for  more  than 
enough  to  pay  the  judgments — on  which 
satisfaction  was  then  entered — such  satis- 
faction was  not  in  any  sense  a  collection 
of  the  judgments.  Fourth.  That  if  it 
could  be  so  considered,  yet  that  the  sale 
to  A.  having  been  judicially  declared 
void,  and  set  aside,  and  the  old  company 
thus  brought  again  into  existence,  and  B. 
so  reinstated  in  his  old  ownership  of  his 
stock  in  it,  unimpaired  by  the  sale,  he 
could  claim  no  proceeds  of  the  judgments 
from  A.,  because,  if  they  were  ever  his 
(B.'s)  by  virtue  of  the  transfer  and  power 
of  attorney,  they  remained  his  still,  since 
no  one  but  the  owner  could  enter  satis- 
faction on  them.  French  v.  Ha3%  22  Wall. 
231,  22   L.   Ed.  799. 

82.  Application  by  motion. — Perkins  v. 
Fourniquet,    14    How.    313,    14    L.    Ed.    435. 

83.  Court  may  direct  satisfaction  to  be 
entered  of  record. — Boffinger  v.  Tuyes, 
120  U.  S.  198,  30  L.  Ed.  649;  United  States 
V.  McLemore,  4  How.  286,  11  L.  Ed.  977; 
Perkins  v.  Fourniquet,  14  How.  313,  14  L. 
Ed.   435. 

84.  Court  may  direct  credits  to  be  given. 
, — United  States  v.  McLemore,  4  How. 
286,  11  L.   Ed.   977. 

A  United  States  circuit  court,  sitting  as 


a  court  of  law,  may  direct  credits  to  be 
given  on  a  judgment  in  favor  of  the 
United  States,  and  consequently  examine 
the  grounds  on  which  such  an  entry  is 
claimed,  and  may  direct  the  execution  to 
be  stayed  until  such  an  investigation  shall 
be  made,  yet  it  cannot  entertain  a  bill,  on 
the  equity  side,  praying  that  the  United 
States  may  be  perpetually  enjoined  from 
proceeding  upon  such  judgment.  Nor  can 
a  decree  or  judgment  be  entered  against 
the  government  for  costs.  United  States 
V.  McLemore,  4   How.  286,  11  L.   Ed.  977. 

85.  Jurisdiction  defined. — Riggs  v.  John- 
son Countv,  6  Wall.  166.  IS  L.  Ed.  768. 
See,  generally,  the  title  JURISDICTION. 

86.  Power  to  enforce  included  in  power 
to  render  judgment  or  enter  decree. — ■ 
Riggs  V.  Johnson  County,  6  Wall.  166.  18 
L  Ed.  768;  Rhode  Island  v.  Massa- 
chusetts, 12  Pet.  657.  718,  9  L-  Ed.  1233; 
Central  Nat.  Bank  v.  Stevens,  169  U.  S. 
432,  42  L.  Ed.  807:  Ex  parte  Flippin,  94 
U.  S.  348,  24  L.  Ed.  194;  District  of  Co- 
lumbia V.  Eslin,  183  U.  S.  62,  46  L.  Ed. 
85;  Root  V.  Woolworth.  150  U.  S.  401,  37 
L.  Ed.  1123;  United  States  v.  Allred,  155 
U.  S.  591.  39  L.  Ed.  273.  And  see  the 
title    COURTS.vol.   4,  p.  887. 

"In  determining  whether  a  court  of 
equity  can  take  jurisdiction,  one  of  the 
first  questions  is  what  it  can  do  to  enforce 
any  order  that  it  may  make."  Giles  v. 
Harris,  189  U.   S-   47.^,   47   L.   Ed.   909. 

As  to  enforcement  of  decrees  in  ad- 
m.iralty,  see  the  title  ADMIRALTY,  vol. 
1.   p.    ISO. 

87.  Central  Nat.  Bank  v.  Stevens,  169 
U.   S.  432,   42   L.   Ed.   807. 

88.  Power  of  state  to  regulate  remedies 
for    enforcement    of    judgments    in    state 
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Statutory  Provision  Adopting  State  Practice  for  Enforcement  of 
Judgments  in  Federal  Courts.— By  §  916  of  the  United  States,  Rev.  Stat., 
it  is  provided  that  "the  party  recovering  a  judgment  in  any  common-law  cause, 
in  any  circuit  or  district  court,  shall  be  entitled  to  similar  remedies  upon  the 
same,  by  execution  or  otherwise,  to  reach  the  property  of  the  judgment  debtor, 
as  are  now  provided  in  like  causes  by  the  laws  of  the  state  in  which  such  court 
is  held,  or  by  any  such  laws  hereafter  enacted  which  may  be  adopted  by  gen- 
eral rules  of  such  circuit  or  district  court;  and  such  courts  may,  from  time  to 
time,  by  general  rules,  adopt  such  state  laws  as  may  hereafter  be  in  force  in 
such  state  in  relation  to  remedies  upon  judgments,  as  aforesaid,  by  execution 
Or  otherwise. "^^ 

C.  Jurisdiction. — As  to  jurisdiction  of  federal  courts  to  enforce  judgments 
and  decrees,  see  the  title  Courts,  vol.  4,  pp.  961,  969,  985. 

D.  Parties. — See,  generally,  the  title  Parties. 

Action  by  Assignee  of  Judgment. — See  ante,  "Enforcement  of  Judgment," 
IX,  D,  2,  c. 

Actions  by  Personal  Representatives. — See,  generally,  the  title  Ex- 
ecutors AND  Administrators,  vol.  6,  p.  119.  An  executor  or  administrator 
who  has,  as  such,  recovered  a  judgment,  may  maintain  an  action  on  such  judg- 
ment in  his  own  name,  and  not  in  his  representative  capacity  f^  and  an  admin- 
istrator need  not  make  profert  of  the  letters  of  administration. ^^  The  reason 
of  this  rule  is  found  in  the  fact  that  after  judgment  recovered  in  a  suit  by  the 
personal  representative,  the  debt  is  due  to  the  plaintifif  in  his  personal  capacity; 
he  being  answerable  for  it  to  the  estate  of  the  intestate. ^^^ 

Liability  of  Personal  Representative  in  One  State  upon  Judgment 
against  a  Different  Representative  in  Another  State. — An  action  of  debt 
will  not  lie  against  an  administrator  in  one  state  on  a  judgment  against  a  dif- 
ferent administrator  appointed  under  the  authority  of  another  state.^*"^ 

E.  Proceedings  to  Enforce — 1.  Auxiliary  Proceedings. — The  various 
auxiliary  proceedings  provided  by  statute  for  the  enforcement  of  judgments  will 
be  found  treated  under  the  appropriate  titles  in  this  work.^-^  The  jurisdiction 
of  courts  of  equity  to  interfere  and  effectuate  their  own  decrees  by  injunctions 
or  writs  of  assistance  in  order  to  avoid  the  relitigation  of  questions  once  set- 
tled between  the  same  parties,  is  well  settled. ^^  As  to  bills  in  equity  to  enforce 
decrees,  see  post,  "Enforcement  of  Decree  by  Bill  in  Equity,"  XI,  E,  3. 

court. — Bank  v.  Dalton,  9  How.  522,  13  L.  one   state  will  not  support  action  against 

Ed.    242.  administrator  appointed  in   another   state. 

As    to    enforcement    in    courts    of    one  — Stacy  v.  Thrasher,  6  How.  44,  12  L.  Ed. 

state  of  judgments  of  other  states  or  for-  337;   McLean  v.   Meek,  18  How.  16,  15  L. 

eign    countries,    see    the    title    FOREIGN  Ed.   277;   Hill  v.  Tucker,   13   How.   458,   14 

JUDGMENTS.    RECORDS    AND     JU-  L.  Ed.  223. 

DICIAL  PROCEEDINGS,  vol.  6,  p.  335.  94.  Auxiliary    proceedings    for    enforce- 

89.  Provision  of  §  916,  United  States  ment  of  judgments. — See  the  titles 
Revised  Statutes.— Lamaster  v.  Keeler,  CREDITORS'  SUITS,  vol.  5,  p.  22;  EX- 
l-'S  U.  S.  376,  31  L.  Ed.  238.  See  the  title  ECUTIONS,  vol.  6,  p.  84;  EXECU- 
COURTS,  vol.  4,  p.  1145.  TION     AGAINST    THE    BODY     AND 

90.  Personal  representative  may  sue  on  ARREST  IN  CIVIL  CASES,  vol.  6,  p. 
judgment  in  his  own  name.— Biddle  v.  SO;  MANDAMUS;  SCIRE  FACIAS; 
Wilkins,  1  Pet.  686,  7  L.  Ed.  315,  in  which  SEQUESTRATION:  SUPPLE  ME  N- 
case  it  was  held  that   where   the   plaintiff  TARY  PROCEEDINGS. 

did  name  himself  as  administrator  in  such  As    to   commitment   for   contempt   con- 

an    action,    it    might    be    rejected    as    sur-  sidered   in   the   nature   of   an   execution   to 

plnsage.  enforce  the  jiidsment  of  the  court,  see  the 

91.  Profert  of  letters  of  administration  title  CONTEMPT,  vol.  4,  p.   532. 
unnecessary. — Biddle    v.    Wilkins,     1     Pet.  95.  Jurisdiction    of    courts    of    equity   to 
686,  7  L.  Ed.  315.     See,  generally,  the  title  effectuate  decrees  by  injunctions  or  writs 
PROFERT  AND   OYER.  of  assistance.— Root  v.  Woolworth,  150  U. 

92.  Reason  for  rule.— Biddle  v.  Wilkins,  S  401,  37  L.  Ed.  1123.  See  the  titles  AS- 
1   Pet    686,  7   L.   Ed.  315.  SI  STANCE.    WRIT    OF,    vol.    2,    p.    632; 

93.  Judgment   against    administrator   in       INJUNCTIONS,   vol.    6,   p.   1022. 

7  U  S  Enc-39 
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2.  Enforcement  by  Action  at  Law — a.  Right  to  Sue  on  Judgments  or  De- 
crees—  (1)  In  General. — Where  a  judgment  for  money  has  been  recovered  in 
a  suit,  the  demand  for  the  money  is  merged  in  the  judgment,  and  the  plaintiff 
cannot  again  bring  suit  on  the  claim  for  the  money  ;^^  his  only  remedy  is  to 
enforce  the  judgment  or  to  bring  another  suit  upon  it. 9"  It  is  well  established 
that  a  judgment  or  decree  for  an  ascertained  and  specific  amount  of  money 
is  a  debt  of  record,'*^  and  as  such  will  sustain  an  action  at  law,^^  provided  such 
judgment  or  decree  be  final  and  conclusive.^ 

(2)  Rczival  of  Dormant  Judgment  Not  Essential  to  Right  of  Action  Thereon. 
— Where  a  judgment  has  become  dormant  by  reason  of  failure  to  issue  execu- 
tion thereon,  it  is  not  necessary  to  the  right  of  action  thereon  that  such  judg- 
ment should  be  first  revived  by  scire  facias,  but  the  owner  of  the  judgment  may 
either  revive  such  judgment  or  bring  an  action  thereon  in  the  proper  form  at 
any  time  before  the  statute  of  limitations  has  run  against  such  right  of  action. ^ 


96.  Judgment  as  merger  of  demand  for 

money.— Gaines  v.  Miller,  111  U.  S.  395, 
28  L.  Ed.  466.  See  ante,  "Conclusiveness 
and  Operation  as  Merger  of  Original 
Cause  of  Action,"  I,  D. 

97.  Must  enforce  judgment  or  bring  suit 
thereon.— Gaines  v.  Miller,  111  U.  S.  395, 
28   L.   Ed.   466. 

98.  Money  judgment  or  decree  as  debt 
of  record. — Pennington  v.  Gibson,  16  How. 
65,  14  L.  Ed.  847;  Louisiana  v.  New  Or- 
leans, 109  U.  S.  285,  27  L.  Ed.  936.  And 
see  Provident  Sav.,  etc.,  Society  v.  Ford, 
114  U.  S.  635,  29  L.  Ed.  261. 

"A  judgment  for  damages,  estimated  in 
money,  is  sometimes  called  by  text-writ- 
ers a  specialty  or  contract  of  record,  be- 
cause it  establishes  a  legal  obligation  to 
pay  the  amount  recovered;  and,  by  a  fic- 
tion of  law,  a  promise  to  pay  is  implied 
where  such  legal  obligation  exists.  It  is 
on  this  principle  that  an  action  ex  con- 
tractu will  lie  upon  a  judgment.  Chitty  on 
Contracts,  Perkins'  Ed.,  87."  Louisiana  v. 
New  Orleans,  109  U.  S.  285,  27  L.  Ed. 
930. 

For  a  discussion  of  judgments  con- 
sidered as  contracts,  see  ante,  "Con- 
sidered  as    Contracts,"   1,    B. 

99.  Judgment  or  decree  for  money  as 
cause  of  action. — Pennington  v.  Gibson,  16 
How.  65,  14  L.  Ed.  847;  Louisiana  v.  New 
Orleans,  109  U.  S.  285,  27  L.  Ed.  936; 
Respublica  v.  Lacaze,  2  Dall.  118,  1  L. 
Ed.  313;  Gaines  v.  Miller,  111  U.  S.  395, 
28  L.  Ed.  466;  Biddle  v.  Wilkins,  1  Pet. 
686,  7  L.  Ed.  315;  Nations  v.  Johnson,  24 
How.  195,  16  L.  Ed.  628.  See  post,  "Form 
of  Action,"  XL  E,  2,  b. 

Decree  for  specific  sum  as  cause  of  ac- 
tion.— •"Whenever  the  parties  to  a  suit, 
and  the  subject  matter  in  controversy  be- 
tween them,  are  within  the  regular  juris- 
diction of  a  court  of  equity,  the  decree  of 
that  court  is  to  every  intent  as  binding  as 
V/'ould  be  the  judgment  of  a  court  of  law. 
Accordingly,  it  was  held  by  this  court,  in 
Pennington  v.  Gibson,  16  How.  65,  14  L. 
Ed.  84T,  that  in  all  cases  where  an  action 
of  debt  can  be  maintained  upon  a  judg- 
ment at  law  to  recover  a  sum  of  money 
awarded  by  such  judgment,  the  like  ac- 
tion  may  be  maintained  upon  a  decree  in 


equity,  provided  it  is  for  a  specific 
amount,  and  that  the  records  of  the  two 
courts  are  of  equal  dignity  and  binding 
obligation."  Nations  v.  Johnson,  24  How. 
195,    16    L.    Ed.    628. 

1.  Judgment  or  decree  must  be  final. — 
Pennington  v.  Gibson,  16  How.  65,  14  L. 
Ed.  847. 

Decretal  order  in  equity  not  basis  of  ac- 
tion.— No  action  at  law  will  lie  on  the 
decretal  order  of  a  court  of  equity.  Hugh 
V.  Higgs,  8  Wheat.  697,  5  L.  Ed.  719.  See 
the  title  DEBT,  THE  ACTION  OF,  vol. 
.I,  p.  205. 

"In  support  of  the  objection  that  the 
action  in  this  case  is  founded  on  a  de- 
cree in  chancery  could  not  be  maintained, 
the  counsel  for  the  plaintiff  in  error  has 
cited  the  case  of  Hugh  v.  Higgs  and 
Wife,  reported  in  8  Wheat.  697,  5  L.  Ed. 
719.  This  is  a  short  case,  presenting  no 
precise  statement  of  the  facts  involved  in 
it,  and  as  far  as  the  facts  are  disclosed  by 
the  report,  they  are  given  in  a  somewhat 
confused  and  ambiguous  form.  It  is  true 
that  the  objection  to  the  action,  as  founded 
on  a  decree  in  chancery,  is  said  by  the 
court  to  have  been  urged  in  its  broadest 
extent.  But  if  we  look  to  the  decision  of 
this  court,  and  the  reasoning  upon  which 
that  decision  is  rested,  we  find  the  objec- 
tion to  the  judgment  of  the  circuit  court, 
or  rather  the  principle  of  that  objection, 
narrowed  and  brought  considerably  within 
the  extent  of  the  objection  itself.  For 
this  court  say  that  the  judgment  of  the 
circuit  court  must  be  reversed  for  error 
in  the  opinion  which  declares,  that  the 
action  is  maintainable  on  the  decretal  or- 
der of  the  court  of  chancery.  It  might 
very  well  be  error  to  allow  the  action  of 
debt  upon  a  decretal  order  of  the  chan- 
cery, and  yet  perfectly  regular  to  sustain 
such  an  action  upon  the  final  decree.  The 
former  is  subject  to  revision  and  modifi- 
cation, the  latter  is  conclusive  upon  the 
rights  of  the  parties."  Pennington  v.  Gib- 
son, 16   How.   65,  14  L.   Ed.   847. 

2.  Revival  by  scire  facias  not  essential 
to  right  of  action. — Ross  z\  Duval,  13  Pet. 
45,  10  L.  Ed.  51.  See  the  title  SCIRE 
FACIAS. 
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(3)  Actiojis  on  Foreign  Judgments. — See  the  title  Foreign  Judgments, 
Records  and  Judicial  Proceedings,  vol.  6,  p.  335. 

b.  Form  of  Action. — In  General. — The  action  of  debt  is  the  proper  remedy 
to  recover  the  amount  of  a  judgment  obtained  in  a  court  of  record,^  and  when- 
ever an  action  of  debt  can  be  maintained  upon  a  judgment  at  law  for  a  sum 
of  money  awarded  by  such  judgment,  the  like  action  can  be  maintained  upon  a 
decree  in  equity  which  is  for  a  specific  amount.^ 

Such  Action  an  Original  Suit. — A  scire  facias  upon  a  judgment  is,  to  some 
purposes,  only  a  continuation  of  the  former  suit,  but  an  action  of  debt  on  a 
judgment  is  an  original   suit.^ 

c.  Limitation  of  Actions. — The  period  within  which  an  action  on  a  judgment 
or  decree  must  be  instituted  depends  upon  the  statutes  of  hmitation  in  the 
various  jurisdictions,*^  a  usual  requirement  being  that  such  action  must  be  in- 
stituted within  ten  years  from  the  date  of  the  rendition  of  the  judgment." 

d.  Pleading,  Issues  and  Variance — (1)  Declaration,  Petition  or  Complaint. — 
Form  of  Declaring  on  Judgment.— It  has  become  a  settled  practice  in  de- 
claring, in  an  action  on  a  judgment,  not,  as  was  formerly  the  practice,  to  set 
out  in  the  declaration  the  whole  of  the  proceedings  in  the  former  suit;  but  only 
to  allege,  generally,  that  the  plaintiff,  by  the  consideration  and  judgment  of 
that  court  recovered  the  sum  mentioned  therein.^  This  practice  has  arisen  from 
the  well-established  rules  that  there  can  be  no  averment  in  pleading  against  the 
validity  of  a  record,  though  there  may  be  against  its  operation,  and  that  no 
matter  of  defense  can  be  pleaded  in  such  a  case,  which  existed  anterior  to  the 
judgment.^ 

Allegations  as  to  Representative  Capacity  of  Plaintifif. — See,  generally, 
the  titles  Parties  ;    Pleading.     And  see  ante,  "Parties,"  XI,  D. 

Jurisdictional  Averments. — In  declaring  in  actions  on  judgments,  the  well- 
established  rule  of  pleading  applies,  that  where  a  suit  is  instituted   in  a  court 


3.  Action   of   debt   the   proper   remedy. 

— Respublica  v.  Lacaze,  2  Dall.  118,  123, 
1  L.  Ed.  313;  Armstrong  v.  Carson,  2  Dall. 
302,  1  L.  Ed.  391;  Pennington  v.  Gibson, 
16  How.  65,  14  L.  Ed.  847;  Nations  v. 
Johnson,  24  How.  195,  16  L.  Ed.  628.  And 
see  Davis  v.  Packard,  7  Pet.  276,  8  L.  Ed. 
684;  Biddle  v.  Wilkins,  1  Pet.  686,  7  L. 
Ed.  315;  Stacy  v.  Thrasher,  6  How.  44,  12 
L.  Ed.  337;  Ross  v.  Duval,  13  Pet.  45,  10 
L.   Ed.   51. 

4.  Debt  will  also  lie  on  decree  for 
money. — Pennington  v.  Gibson,  16  How. 
65,  14  L.  Ed.  847.  See  ante,  "In  General," 
XI,  E,  2,  a,   (1). 

5.  Action  of  debt  an  original  suit. — 
Davis  V.  Packard,  7  Pet.  276,  8  L.  Ed.  684. 
See  the  title   SCIRE   FACIAS. 

6.  Controlled  by  statute  of  limitations. 
—See,  generally,  the  title  LIMITATION 
OF  ACTIONS  AND  ADVERSE  POS- 
SESSION. 

7.  Ten  year  period  of  limitation. — In 
Louisiana,  judgments  for  money,  whether 
rendered  within  or  without  the  state,  are 
barred  by  prescription  in  ten  years  from 
the  date  of  the  rendition  thereof.  La.  Civ. 
Code.  Art.  3547.  Owens  v.  Henry,  161  U. 
S.  642,  40  L.   Ed.  837. 

The  law  of  Louisiana  bars,  by  prescrip- 
tion, all  actions  brought  upon  instruments 
negotiable  or  transferable  by  indorsement 
or  delivery,  unless  such  actions  are 
brought  within  five  years.  But  this  does 
not  include  due  bills   or  judgments.     Hill 


V.  Tucker,  13  How.  458,  14  L.  Ed.  223.  To 
same  effect,  see  Goodall  v.  Tucker,  13 
How.   469,   14   L.    Ed.    227. 

It  was  held  in  New  Orleans  v.  Fisher, 
180  U.  S.  185,  195,  45  L-  Ed.  485,  a  bill  by 
judgment  creditors  of  the  school  board  of 
a  city,  against  the  city,  to  compel  an  ac- 
counting for  special  school  taxes  col- 
lected by  the  city  in  trust  for  the  school 
board,  that  the  defense  of  the  Louisiana 
statute  of  limitations  of  ten  years  was 
not  well  founded,  as  the  judgments  were 
made  payable  out  of  these  taxes  and  had 
merged  the  school  certificates,  and  this 
bill  was  filed  within  ten  years  from  their 
rendition. 

Virginia  act  of  1792. — See  Ross  v.  Du- 
val,  13   Pet.  45,   10   L.   Ed.   51. 

Where  a  judgment  is  entered  nunc  pro 
tunc,  the  statute  of  limitations  will  be- 
gin to  run  against  the  right  of  action  only 
from  the  date  of  the  actual  entry  of  the 
ji'dgment,  and  not  from  the  date  as  of 
which  the  judgment  was  to  take  effect. 
Borer  v.  Chapman,  119  U.  S.  587,  30  L. 
Ed.  532.  See  ante,  "Entry  Nunc  Pro 
Tunc,"  V,  C. 

As  to  limitation  of  actions  on  foreign 
judgments,  see  the  title  FOREIGN  JUDG- 
MENTS, RECORDS  AND  JUDICIAL 
PROCEEDINGS,  vol.   6,  p.  3.35. 

8.  Mode  of  declaring  on  judgment. — 
Biddle  v.  Wilkins,  1  Pet.  686,  7  L.  Ed.  315. 

9.  Reason  for  such  mode  of  declaring. 
—Biddle  v.  Wilkins,   1   Pet.   686,  7   L.   Ed. 
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of  limited  and  special  jurisdiction,  it  is  indispensable  to  aver  that  the  cause 
of  action  arose  within  such  restricted  jurisdiction ;  but  that  with  regard  to  su- 
perior courts  or  courts  of  general  jurisdiction,  every  presumption  is  in  favor 
of  their  right  to  hold  pleas,  and  that  if  an  exception  to  their  power  or  juris- 
diction is  designed,  it  must  be  averred  and  shown  as  matter  of  defense. ^"^ 

Averment  as  to  Identity  of  Defendants  with  Defendant  against  Whom 
Judgment  Originally  Recovered  by  Erroneous  Name. — See  the  title  For- 
eign Judgments,  Records  and  Judiciae  Proceedings,  vol.  6,  p.  335. 

(2)  Pleadings  by  Way  of  Defense — (a)  Proper  Matters  of  Defense. — Gen- 
eral Rule. — The  general  rule  is,  that  there  can  be  no  averment  in  pleading 
against  the  validity  of  a  record,  though  there  may  be  against  its  operation;  and 
it  is  upon  this  ground,  that  no  matter  of  defense  can  be  pleaded  in  such  case, 
to  a  suit  on  a  judgment,  which  existed  anterior  to  the  judgment.^^ 

Accord  and  Satisfaction. — Accord  and  Satisfaction  may  be  pleaded  as  a 
defense  to  an  action  on  a  judgment. ^^ 

Fraud.— See  post.  "Fraud  or  Collusion,"  XII,  B,  4,  c. 

Want  of  Jurisdiction. — See  post,  "General  Rule  as  to  Judgments  or  De- 
crees Invalid  for  \\'ant  of  Jurisdiction,"  XII,  B,  4,  a,   (1). 

Error  or  Irregularity. — See  post,  "Errors  and  Irregularities,"  XII,  B,  4,  b. 

(b)  Form,  Requisites  and  Sufficiency. — Form  of  Plea. — In  accordance  with 
the  general  rule  that  the  pleadings  in  an  action  are  governed  by  the  dignity  of 
the  instrument  on  which  the  action  is  founded,  and  that  a  record  conclusive  be- 
tween the  parties  cannot  be  denied  but  by  the  plea  of  nul  tiel  record,  the  proper 
form  of  the  general  issue  in  an  action  on  a  judgment  is  nul  tiel  record  and  not 
nil  debet.^2 


315.  See  post,  "Proper  Matters  of  De- 
fense," XI,  E,  2,  d,  (3),  (a). 

10.  Application  of  general  rule  as  to 
jurisdictional  averments. — Pennington  v. 
Gibson,  16  How.  65,  1-1  L.  Ed.  847.  See, 
also,  Davis  v.  Wakelee,  156  U.  S.  680,  39 
L.  Ed.  578.  See,  generally,  the  titles 
COURTS,  vol.  4,  pp.  889,  991;  JURISDIC- 
TION. 

Declaration  held  sufficient  under  rule. 
— In  Pennington  z'.  Gibson,  16  How.  65, 
14  L.  Ed.  847,  a  declaration  was  held  suffi- 
cient which  averred  that  "at  a  general 
term  of  the  supreme  court  in  equity  for 
the  state  of  New  York,"  etc.,  etc.  Being 
thus  averred  to  be  a  court  of  general  ju- 
risdiction, no  averment  was  necessary 
that  the  subject  matter  in  question  was 
within   its   jurisdiction. 

Code  provision  bringing  judgments  by 
courts  of  special  jurisdiction  within  gen- 
eral rule. — By  §  532  of  the  New  York 
code,  it  is  provided  that  "in  pleading  a 
judgment  or  other  determination,  of  a 
court  or  officer  of  special  jurisdiction,  it 
is  not  necessary  to  state  the  facts  con- 
ferring jurisdiction;  but  the  judgment  or 
determination  may  be  stated  to  have  been 
duly  given  or  made.  If  that  allegation  is 
controverted,  the  party  pleading  must,  on 
the  trial,  establish  the  facts  conferring  ju- 
risdiction." Davis  V.  Wakelee,  156  U.  S. 
680,  39  L.  Ed.  578.  In  this  case  the  court 
said:  "Appellant  argues  with  great  in- 
sistence that  this  refers  only  to  courts  or 
officers  'of  special  jurisdiction;'  and  this 
appears  to  be  the  implication  from  the 
language  and  the    punctuation,     although 


this  provision  was  taken  from  §  138  of  the 
code  of  civil  procedure  of  1847,  which 
reads  as  follows:  'In  pleading  a  judg- 
ment, or  other  determination  of  a  court, 
or  officer  of  special  jurisdiction,'  indicat- 
ing that  the  words  'special  jurisdiction'  re- 
ferred only  to  the  word  'officer.'  The 
section,  however,  was  probably  intended 
to  change  the  common  law  in  some  par- 
ticular, and  as  in  declaring  upon  judg- 
ments of  courts  of  general  jurisdiction,  it 
was  never  necessary  to  state  the  facts 
showing  jurisdiction,  w^hile  the  contrary 
was  true  with  regard  to  courts  of  special 
or  limited  jurisdiction  (Turner  v.  Rody, 
3  N.  Y.  193),  the  provision  was  doubt- 
less intended  to  apply  to  the  latter  class. 
But  even  supposing  it  were  sufficient  to 
allege  simply  the  recovery  of  a  judgment, 
the  judgment  record  when  put  in  evi- 
dence, would  show  that  personal  service 
had  never  been  obtained  upon  the  defend- 
ant, and  the  plaintiff  would  inevitably  be 
nonsuited."  Davis  z'.  Wakelee,  156  U.  S. 
680,  39  L.  Ed.  578.  See  the  title  ES- 
TOPPEL, vol.   5,  p.   913. 

11.  Matters  existing  anterior  to  the 
judgment. — Biddle  v.  Wilkins,  1  Pet.  686. 
7  L.  Ed.  315.  And  see  the  title  RES 
ADJUDICATA. 

12.  Accord  and  satisfaction. — See  Farm- 
ers' Bank  r.  Groves,  12  How.  51,  13  L.  Ed. 
889. 

13.  Nul  tiel  record  and  not  nil  debet  the 
proper  plea. — Mills  v.  Durvee.  7  Cranch 
481,  3  L.  Ed.  411;  Dow  v.  Humbert.  91  U. 
S.  294,  23  L.  Ed.  368.  See.  generally,  the 
titles    FOREIGN    JUDGMENTS,    REC- 
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Necessity  for  Certainty  in  Setting  Up  Want  of  Jurisdiction.— Want  of 

jurisdiction  set  up  to  avoid  a  judgment  must  be  shown  with  the  greatest  cer- 
tainty.^'* 

(3)  Variance. — See,  generally,  the  title  Variance;.  A  material  variance  be- 
tween the  judgment  described  in  the  declaration,  and  that  shown  on  the  trial  of 
an  action  on  a  judgment  will  be  fatal. ^^ 

e.  Direction  of  Verdict  for  Plaintiff. — Where  there  is  no  evidence  to  go  to 
the  jury,  except  a  judgment,  and  the  case  of  the  plaintiff  was  fully  admitted  by 
the  answer  of  the  defendant,  it  was  proper  to  direct  a  verdict  for  the  plaintiff. i*^ 

f.  Effect  of  Judgment  on  Lien  of  First  Judgment. — See  post,  "Judgment 
Liens,"  XIV. 

3.  Enforcement  of  Decree  by  Bile  in  Equity — a.  Pozuer  of  Court  to  En- 
tertain Bill. — Amongst  the  original  and  undoubted  powers  of  a  court  of  equity 
is  that  of  entertaining  a  bill  filed  for  enforcing  and  carrying  into  effect  a  decree 
of  the  same,  or  of  a  different  court,  as  the  exigencies  of  the  case,  or  the  interests 
of  the  parties  may  require. ^'^ 

b.  When  Proper. — A  bill  to  enforce  a  decree  is  proper  where,  'as  from  the 
neglect  of  parties,  or  some  other  cause,  it  becomes  impossible  to  carry  a  decree 
into  execution  without  the  further  decree  of  the  court.  This  happens,  generally, 
in  cases  where  parties  having  neglected  to  proceed  upon  the  decree,  their  rights 
under  it  become  so  embarrassed  by  a  variety  of  subsequent  events  that  it  be- 
comes necessary  to  have  the  decree  of  the  court  to  settle  and  ascertain  them.^s 

c.  Parties. — A  bill  to  enforce  a  decree  is  sometimes  exhibited  by  a  person  who 
was  not  a  party  to  the  original  decree,  but  claims  a  similar  interest,  or  is  unable 
to  obtain  the  determination  of  his  own  right  till  the  decree  is  carried  into  execu- 
tion. Or  it  may  be  brought  by  or  against  a  person  claiming  as  assignee  of  a 
party  to  the  decree.^^ 


ORDS    AND     JUDICIAL     PROCEED- 
INGS, vol.  6,  p.  335;  PLEADING. 

14.  Necessity  for  certainty  in  pleading 
want  of  jurisdiction. — Provident  Sav.,  etc., 
Society  v.  Ford,  114  U.  S.  635,  29  L.  Ed. 
261. 

15.  Variance  held  fatal. — Where  a  judg- 
ment is  described  in  the  declaration  as 
having  been  rendered  in  the  circuit  court 
for  the  district  of  Wisconsin,  a  judgment 
of  the  circuit  court  for  the  eastern  dis- 
trict of  Wisconsin  is  not  admissible  in  evi- 
dence under  the  plea  of  nul  tiel  record. 
Dow  V.  Humbert,  91  U.  S.  294,  23  L.  Ed. 
368. 

"If  plaintiff  had  asked  leave  to  amend 
his  declaration  by  inserting  the  word  east- 
ern before  district  in  his  first  count,  in 
describing  his  judgment,  it  would  no  doubt 
have  been  granted;  and  the  question  would 
then  have  arisen  as  to  the  sufficiency  of 
notice  to  the  supervisors,  the  notice  con- 
taining the  same  mistake;  but,  on  the  plea 
of  nul  tiel  record  of  a  judgment  of  the 
circuit  court  for  the  district  of  Wiscon- 
sin, it  is  clear  a  judgment  of  the  circuit 
court  for  the  eastern  district  of  Wiscon- 
sin is  not  evidence  of  such  a  judgment." 
Dow  V.  Humbert,  91  U.  S.  294,  23  L.  Ed. 
368. 

An  action  of  debt  for  £  860,  12s.,  Id., 
founded  on  a  decree  in  chancery,  is  not 
supported  by  a  decree  for  £  860,  12s.,  Id., 
with  interest  from  a  certain  day  to  the 
day  of  rendering  the  decree;  but  the 
variance  is  fatal.  Thompson  v.  Jameson, 
1  Cranch  282,  2  L.  Ed.   109. 


16.  Direction  of  verdict. — Culver  v. 
Wilkinson,  145  U.  S.  205,  212,  36  L.  Ed. 
676.     See  the  title  VERDICT. 

17.  Power  of  court  of  equity  to  enter- 
tain bill  to  enforce  decrees. — Per  Daniel, 
J.,  in  Shields  v.  Thomas,  18  How.  253,  15 
L.  Ed.  368,  citing  Story's  Eq.  PL.  §§  429, 
430,431;  Milford's  Eq.  PI.  95,  and  Cooper's 
Eq.  PI.  98,  99.  See,  also,  Gay  v.  Parpart, 
106  U.  S.  679,  27  L.  Ed.  256;  Thompson  v. 
Maxwell,  95  U.  S.  391,  24  L.  Ed.  481;  Law- 
rence Mfg.  Co.  V.  Janesville  Cotton  Mills, 
138  U.  S.  552,  34  L.  Ed.  1005;  O'Brien  v. 
Wheelock,  184  U.   S.  450,  46  L.   Ed.   636. 

A  court  of  equity  has  jurisdiction  to 
carry  into  effect  its  own  orders,  decrees, 
and  judgments,  which  remain  unreversed, 
when  the  subject  matter  and  the  parties 
are  the  same  in  both  actions,  and  this  may 
be  accomplished  by  a  supplemental  bill. 
The  supplemental  bill  may  be  brought  by 
or  against  any  person  claiming  as  assignee 
of  a  party  to  the  decree.  Root  v.  Wool- 
-worth,  150  U.  S.  401,  410,  411,  37  L.  Ed. 
1123. 

Enforcement  of  decree  of  court  of  an- 
other state. — In  Shields  v.  Thomas,  18 
How.  253,  15  L.  Ed.  368,  it  was  held  that 
the  court  in  Kentucky  having  rendered 
a  decree  for  the  complainants,  they  had  a 
right  to  file  a  bill  in  Iowa,  to  enforce  this 
decree. 

18.  When  bill  proper. — Thompson  v. 
Maxwell,  9?  U.  S.  391,  24  L.  Ed.  481,  quot- 
ing from  Lord  Redesdale  in  Redesdale's 
Treatise,   95,   96. 

19.  Parties  to  bill. — Thompson  v.  Max- 
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d.  Hearing  and  Determination. — While,  as  a  general  rule,  the  court  upon  the 
filing  of  a  bill  to  execute  a  decree  only  enforces  and  does  not  vary  the  decree, 
yet  under  certain  circumstances  it  has  sometimes  considered  the  directions  and 
varied  them  in  case  of  mistake,  and  it  has  even  in  some  cases  refused  to  execute 
the  decree. 20 

XII.  Collateral  Attack  on  Judgments  or  Decrees. 
A.  General  Rule  as  to  Collateral  Attack. — Where  the  court  rendering  a 
judgment  or  decree  had  jurisdiction  of  the  parties  and  the  subject  matter  in 
controversy,  such  judgment  or  decree,  until  reversed  or  modified  on  appeal,  or 
unless,  in  proper  time,  it  shall  be  impeached  in  some  direct  proceeding,  and 
set  aside  or  annulled,  is  binding  and  conclusive  upon  the  parties  thereto  and 
their  privies,  and  cannot  be  collaterally  attacked  by  them  in  any  subsequent  pro- 
ceeding.2i      jj-j   every  instance   in   which  a   tribunal  has  decided  upon   a  matter 


well,  95  U.  S.  391,  24  L.  Ed.  481;  Root  v. 
Woolworth,  150  U.  S.  401,  37  L.  Ed.  1123. 

20  Hearing  and  determination  on  bill. 
—Thompson  v.  Maxwell,  95  U.  S.  391,  24 
L.  Ed.  481;  Lawrence  Mfg.  Co.  v.  Janes- 
ville  Cotton  Mills,  138  U.  S.  552,  561,  34 
L.  Ed.  1005;  Gay  v.  Parpart,  106  U.  S. 
679,  27  L.  Ed.  256.  And  see  New  Orleans 
V.  Fisher,  180  U.   S.   185,  45  L.   Ed.  485. 

Where  one  asks  a  court  of  equity  to  en- 
force a  prior  decree,  which  prior  decree 
is  the  consequence  of  consent  and  not  of 
the  judgment  of  the  court,  the  court  may 
decline  to  treat  the  matter  as  res  ad- 
judicata.  Lawrence  Mfg.  Co.  v.  Janes- 
ville  Cotton  Mills,  138  U.  S.  552,  562,  34 
L.   Ed.   1005. 

"Where  a  party  returns  to  a  court  of 
chancery  to  obtain  its  aid  in  executing  a 
former  decree,  it  is  at  the  risk  of  opening 
up  such  decree  as  respects  the  relief  to 
be  granted  on  the  new  bill.  Hence,  even 
if  it  be  assumed  upon  the  evidence  that 
the  decree  against  the  old  corporation 
bound  the  new  one,  yet  this  being  in  ef- 
fect, in  one  of  the  two  aspects,  and,  per- 
haps, the  sole  aspect,  in  which  it  is 
framed,  a  bill  to  carry  the  former  consent 
decree  into  execution,  the  circuit  court 
was  not  obliged  to  do  so  if  it  believed  that 
decree  erroneous;  and  that  it  was  erro- 
neous we  have  already  decided.  Inas- 
much as  plaintiff  came  into  a  court  of 
equity  to  have  the  benefit  of  the  former 
decree,  the  court  was  at  liberty  to  inquire 
whether  circumstances  justified  the  re- 
lief. Mitf.  Ch.  PI.  96.  Indeed,  it  would 
seem  to  have  devolved  upon  it  to  show 
that  the  decree  was  a  right'  decree.  Such 
is  the  language  of  Lord  Redesdale  in 
Hamilton  v.  Houghton,  2  Bligh  169,  193, 
and  of  Lord  Chancellor  Sugden  in  O'Con- 
nell  V.  McNamara.  2  Dr.  &  War.  411,  412. 
The  same  principle  was  announced  as 
early  as  1700  by  the  Lord  Keeper  in  John- 
son V.  Northey,  Finch's  Precedents  in 
Chancery,  134.  See,  also,  Lawrence  v. 
Berney,  2  Rep.  in  Ch.  127;  Adams  Eq. 
416;  2  Dan.  Ch.  Pr.  (4th  Ed.)  1586.  This 
rule  was  much  considered  and  applied  in 
Wadhams  v.  Gay,  73  Illinois  415,  and  ap- 
proved by  this  court  in  Gay  v.  Parpart, 
106  U.   S.   679,  27   L.   Ed.   256.     The   prior 


decree  was  the  consequence  of  the  con- 
sent and  not  of  the  judgment  of  the  court, 
and  this  being  so,  the  court  had  the  right 
to  decline  to  treat  it  as  res  adjudicata; 
Wadhams  v.  Gay;  Gay  v.  Parpart,  supra; 
Jenkins  v.  Robertson,  L-  R.  1  Sc.  App.  117; 
Commissioners  v.  Loague,  129  U.  S.  493, 
505,  32  L.  Ed.  780;  Texas,  etc.,  R.  Co.  v. 
Southern  Pac.  Co.,  137  U.  S.  48,  56,  34  L. 
Ed.  614;  Edgerton  v.  Muse,  2  Hill.  Eq. 
(So.  Car.)  51;  Lamb  v.  Gatlin,  2  Dev.  & 
Batt.  Eq.  37;  Bean  v.  Smith,  2  Mason  252. 
As,  therefore,  if  the  old  company  had  de- 
fended the  suit  against  it,  it  would  have 
prevailed,  the  decree  of  the  circuit  court, 
being  correct  upon  the  merits,  is  also  cor- 
rect in  that  the  court  refused  to  be  con- 
strained by  the  previous  erroneous  con- 
sent decree,  to  decree  contrary  to  the 
right  of  the  cause."  Lawrence  Mfg.  Co. 
V.  Janesville  Cotton  Mills,  138  U.  S.  552, 
34  L.  Ed.  1005,  cited  in  O'Brien  t'.'Whee- 
lock,  184  U.  S.  450,  46  L.  Ed.  636. 

Where  a  decree  of  partition  undertook 
to  declare  the  nature  of  the  estate  of  each 
cotenant,  and  does  it  erroneously,  and 
where  deeds  have  been  made  three  days 
after  inter  partes  which  do  not  follow  this 
erroneous  decree,  and  where,  twelve  years 
afterwards  a  bill  in  chancery  is  brought 
to  perfect  the  partition  by  compelling 
conveyances  in  accordance  with  the 
erroneous  declaration  of  the  original  de- 
cree, it  is  open  to  the  court  on  this  new 
bill  to  inquire  into  the  equities  of  the  par- 
ties arising  out  of  surrounding  circum- 
stances, and  to  refuse  to  decree  convey- 
ances in  accord  with  the  title  as  found  by 
the  former  decree,  when  it  is  inequitable 
to  do  so.  Gay  v.  Parpart,  106  U.  S.  679, 
693,   27    L.    Ed.   256. 

21.  General  rule  as  to  collateral  attack. 
— Penhallow  v.  Doane,  3  Dall.  54,  1  L.  Ed. 
507;  Elliott  V.  Peirsol,  1  Pet.  328,  7  L.  Ed. 
164;  Voorhees  v.  Jackson,  10  Pet.  449,  9 
L.  Ed.  490;  Grignon  v.  Astor,  2  How.  319, 
341,  11  L.  Ed.  283;  Shriver  v.  Lynn,  2 
How.  43,  11  L.  Ed.  172;  United  States 
Bank  v.  Moss,  6  How.  31,  12  L.  Ed.  331; 
Sargeant  v.  State  Bank,  12  How.  371,  13 
L.  Ed.  1028;  Byers  v.  Surget,  19  How. 
303,  15  L.  Ed.  670;  Freeman  v.  Howe,  24 
How.   450,   16   L.    Ed.   749;    Gray  v.    Brig- 
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within  its  regular  jurisdiction,22  its  decision  must  be  presumed  proper,  and  is 
binding  until  reversed  by  a  superior  tribunal;  it  cannot  be  affected,  nor  the 
rights  of  persons  dependent  upon  it  be  impaired,  by  any  collateral  proceeding.23 
A  court  of  equity  cannot,  in  the  absence  of  fraud,  collaterally  question  the 
conclusiveness  of  a  judgment  at  law.^-* 

B.  Rule  Construed  and  Applied— 1.  What  Constitutes  a  Direct  At- 
tack WITHIN  THE  Rule.— Where  the  purpose  of  a  proceeding  is  to  have  a 
judgment  or  decree  reversed,  set  aside  or  annulled,  such  proceeding  will  con- 
stitute a  direct  attack  upon  such  judgment  or  decreets  Where,  however,  pro- 
ceedings are  instituted  for  some  other  purpose,  and  it  is  attempted  to  impeach 
the  judgment  or  decree  as  incidental  to  the  relief  sought,  this  will  constitute  a 
collateral  attack  upon  the  judgment  or  decree,  within  the  meaning  of  the  rules 
as  to  collateral  attack.  Thus,  an  attempt  to  impeach  a  judgment  or  decree  in 
an  action  to  enforce  the  same  comes  within  such  rule;^^  as  does  an  attack  upon 
a  judgment  or  decree  introduced  as  evidence  or  set  up  as  estoppel  in  a  subse- 
quent action  or  suit.^''' 

2.  To  What  Decisions  Applicable— a.  Application  Irrespective  of  Nature 
of  Decision. — The  rule  as  to   collateral   attack  depends    for  its  application,  not 


nardello,  1  Wall.  627,  17  L.  Ed.  693; 
Secrist  v.  Green,  3  Wall.  744,  18  L.  Ed. 
153;    Comstock  v.    Crawford,   3   Wall.   396, 

18  L.  Ed.  34;  Mitchell  v.  St.  Maxent,  4 
Wall.  237,  18  L.  Ed.  326;  Christmas  v. 
Russell,  5  Wall.  290,  18  L.  Ed.  475; 
Mattingly  v.  Nj^e,  8  Wall.  370,  19  L.  Ed. 
380;  McGoon  v.  Scales,  9  Wall.  23,  19  L. 
Ed.  545;  The  Mayor  v.  Lord,  9  Wall.  409, 

19  L.  Ed.  704;  Cooper  v.  Reynolds,  10 
Wall.  308,  19  L.  Ed.  931;  Ludlow  v.  Ram- 
sey, 11  Wall.  581,  20  L.  Ed.  216;  Cornett 
V.  Williams,  20  Wall.  226,  22  L.  Ed.  254; 
Michaels  v.  Post,  21  Wall.  398,  22  L.  Ed. 
■520;  The  Rio  Grande,  23  Wall.  458,  23  L. 
Ed.  158;  Sanger  v.  Upton,  91  U.  S.  56,  23 
L.  Ed.  220;  Lamp  Chimney  Co.  v.  Brass, 
etc.,  Co,  91  U.  S.  656,  23  L.  Ed.  336;  Til- 
ton  V.  Cofield,  93  U.  S.  163,  23  L.  Ed.  858; 
Ex  parte  Reed,  100  U.  S.  13,  25  L.  Ed. 
538;  Marchand  v.  Frellsen,  105  U.  S.  423, 
26  L.  Ed.  1057;  White  v.  Crow,  110  U.  S. 
183,  28  L.  Ed.  113;  Bryan  v.  Kennett,  113 
U.  S.  179,  28  L.  Ed.  908;  Avegno  v. 
Schmidt,  113  U.  S.  293,  28  L.  Ed.  1009; 
Chapman  v.  Brewer,  114  U.  S.  158,  29  L. 
Ed.  83;  Graham  v.  Boston,  etc..  R.  Co., 
118  U.  S.  161,  30  L.  Ed.  196;  In  re  Sawyer, 
124  U.  S.  200,  31  L.  Ed.  402;  Central 
Trust  Co.  V.  Seasongood,  130  U.  S.  482, 
32  L.  Ed.  985;  Hawkins  v.  Glenn,  131  U. 
S.  319,  33  L.  Ed.  184;  Glenn  v.  Liggett, 
135  U.  S.  533,  34  L.  Ed.  262;  In  re  Cooper, 
143  U.  S.  472,  36  L-  Ed.  232;  Laing  v. 
Rigney,  160  U.  S.  531,  40  L.  Ed.  525;  In 
re  Lennon,  166  U.  S.  548,  41  L.  Ed.  1110; 
Andersen  v.  Treat,  172  U.  S.  24,  43  L.  Ed. 
351;  New  Orleans  v.  Fisher,  180  U.  S.  185, 
45  L.  Ed.  485;  Ballard  v.  Hunter,  204  U. 
S.  241,  51  L.  Ed.  461.  See  post,  "Errors 
and  Irregularities,"  XII,  B,  4,  b.  And 
see  the  title  RES  ADJUDICATA. 

"Domestic  judgments,  under  the  rules 
of  the  common  law,  could  not  be  col- 
laterally impeached  or  called  in  question 
if  rendered  in  a  court  of  competent  ju- 
risdiction.    It  could  only  be  done  directly 


by  writ  of  error,  petition  for  new  trial, 
or  by  bill  in  chancery."  Michaels  v.  Post, 
21  Wall.  398,  22  L.  Ed.  520,  citing  Christ- 
mas V.  Russell,  5  Wall.  290,  304,  18  L.  Ed. 
47.5. 

22.  Must  not  exceed  regular  jurisdic- 
tion.—See  post,  "Qualification  of  Rule," 
XII,  B,  4,  b,  (2). 

23.  Cocke  v.  Halsey,  16  Pet.  71,  10  L. 
Ed.  891;  Thompson  v.  Tolmie,  2  Pet.  157, 
7  L.  Ed.  381;  United  States  v.  Arredondo, 
6  Pet.  691,  720,  8  L.  Ed.  547;  Voorhees  v. 
Jackson,  10  Pet.  449,  473,  9  L.  Ed.  490; 
Philadelphia,  etc.,  R.  Co.  v.  Stimpson,  14 
Pet.    448,   458,   10   L-    Ed.   535. 

The  court  having  jurisdiction  to  render 
the  judgment,  and  having  rendered  it,  the 
law,  when  the  judgment  is  collaterally  at- 
tacked, will  make  all  presumptions  neces- 
sary to  sustain  it.  Grignon  v.  Astor,  2 
How.  319,  11  L.  Ed.  283;  White  v.  Crow, 
110  U.  S.  183,  28  L.  Ed.  113;  Penhallow  v. 
Doane,  3  Dall.  54,  1  L.  Ed.  507. 

"In  the  case  before  us,  the  record  on 
its  face  was  perfect,  and  evidence  was  let 
in  to  contradict  and  to  overthrow  it, 
which  we  deem  to  be  wholly  inadmissible 
in  any  collateral  proceeding."  Erwin  v. 
Lowry,  7  How.  172,  12  L.  Ed.  655. 

24.  Tilton  V.  Cofield,  93  U.  S.  163,  23 
L.  Ed.  858.  See  the  title  EQUITY,  vol. 
5,  p.  803. 

25.  Direct  attack. — See  the  titles  AP- 
PEAL AND  ERROR,  vol.  1,  p.  333;  CER- 
TIORARI, vol.  3,  p.  651.  And  see  ante, 
"Opening,  Vacating,  or  Setting  Aside," 
VI,  C. 

26.  Action  to  enforce  judgment  col- 
lateral thereto. — Harris  v.  Hardeman,  14 
How.  334,  14  L.  Ed.  444.  See  ante,  "En- 
forcement of  Judgments  and  Decrees," 
XI.  And  see  post,  "General  Rule  as  to 
Judgments  or  Decrees  Invalid  for  Want 
of  Jurisdiction,"   XII,   B,   4,  a,   (1). 

27.  Attack  on  judgment  or  decree  in- 
troduced as  evidence  or  set  up  as  estoppel 
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on  the  nature  of  the  court  or  tribunal  rendering  the  decision  nor  on  the  nature 
of  such  decision,  so  long  as  the  court  rendering  the  same  be  one  of  conspetent 
jurisdiction,  and  applies  to  all  decrees  as  well  as  judgments  of  courts  of  com- 
petent jurisdiction  ;2^  and  to  orders  summarily  given  upon  petition  in  chancery, 
as  well  as  to  decrees  in  suits  upon  bills  filed  i-'-*  to  judgments  in  criminal  cases  ■^'^ 
the  default  judgments  ;^^  decrees  pro  confesso;^^  judgments  or  decrees  in 
rem;-^3    adjudications   in  bankruptcy  proceedings  ;3-*    decrees  awarding   funds   in 


in  subsequent  suit. — See  the  title  RES 
ADJUDICATA. 

A  suit  in  ejectment  is  collateral  to  a 
judgment,  and  is  within  the  meaning  of 
the  prohibition  of  collateral  attack. 
Landes  v.  Brant,  10  How.  3-18,  13  L.  Ed. 
449. 

On  application  by  a  creditor  for  man- 
damus against  county  officers  to  levy  a 
tax  to  pay  a  judgment,  the  defendant  can- 
not impeach  the  judgment  by  setting  up 
that  interest  was  improperly  given  in  it. 
This  would  be  to  impeach  it  collaterally. 
Supervisors  v.  United  States,  4  Wall.  435, 
18  L.  Ed.  419.  See  the  title  MAN- 
DAMUS. 

28.  Applies  to  all  judgments  and  de- 
crees of  courts  of  competent  jurisdiction. 
—Mitchell  V.  St.  ^laxent,  4  Wall.  237,  18 
L.  Ed.  326;  Bryan  v.  Kennett,  113  U.  S. 
179,  28  L.  Ed.  908;  Williamson  v.  Berry, 
8   How.   495,   12   L.   Ed.   1170. 

A  decree  of  a  court  having  jurisdiction 
to  make  the  decree,  cannot  be  impeached 
collaterally.  Bigelow  v.  Forrest,  9  Wall. 
339,    19    L.    Ed.    696. 

A  judgment  for  money  due,  at  a  certain 
time,  against  the  party  making  the  settle- 
ment, is  conclusive  in  respect  to  the  par- 
ties to  it.  It  cannot  be  impeached  col- 
laterally, and  it  cannot  be  questioned 
upon  a  creditor's  bill.  Mattingly  v.  Nye, 
8   Wall.   370,   19   L.    Ed.   380. 

29.  Neither  orders  summarily  given 
upon  petition  in  chancery,  nor  decrees  in 
suits  upon  bill  filed,  can  be  summarily 
reviewed  as  a  whole  in  a  collateral  way. 
Williamson  v.  Berry,  8  How.  495,  12  L. 
Ed.   1170. 

30.  Judgments  in  criminal  cases. — 
When  a  court  has  jurisdiction  by  law  of 
the  offense  charged,  and  of  the  party  who 
is  so  charged,  its  judgments  are  not  nulli- 
ties which  can  be  collaterally  attacked. 
In  re  Eckart,  166  U.  S.  481,  41  L.  Ed. 
1085. 

Although  the  indictment  was  fatally  de- 
fective, yet,  if  the  court  had  jurisdiction 
of  the  cause  and  of  the  party,  its  judgment 
is  not  void,  but  only  voidable  by  writ  of 
error;  and,  until  so  avoided,  cannot  be 
collaterally  impeached.  If  the  judgment 
is  upon  a  verdict  of  guilty,  and  unreversed 
it  stands  good,  and  warrants  the  punish- 
ment of  the  defendant  accordingly,  and 
he  could  not  be  discharged  by  a  writ  of 
habeas  corpus.  Ex  parte  Parks,  93  U.  S. 
IS,  23  L.  Ed.  787;  United  States  v.  Ball, 
163  U.  S.  662,  41  L.  Ed.  300.  See  the  titles 
HABEAS  CORPUS,  vol.  6,  p.  610; 
SENTENCE  AND  PUNISHMENT. 


31.  Default  judgments. — See  post, 
"Judgments  by  Default  and  Decrees  Pro 
Confesso,"   XVI. 

32.  Decrees  pro  confesso. — Thomson  v. 
WoostCff-,  114  U.  S.  104,  29  L.  Ed.  105.  See 
post,  "Judgments  by  Default  and  De- 
crees Pro  Confesso,"  XVI.  And  see  the 
title   RES   ADJUDICATA. 

Where  one  creditor  has  been  induced 
by  fraudulent  representations  of  another 
creditor,  who  wishes  to  get  into  his  own 
hands  all  the  property  of  their  common 
debtor,  to  release  his  debt,  and  the  second 
creditor  does  so  get  the  property,  and  thus 
obtains  a  preference,  the  creditor  who  has 
been  thus,  as  above  said,  induced  to  re- 
lease his  debt,  may  disregard  his  own  re- 
lease, and  petition  that  his  debtor  be  de- 
creed a  bankrupt.  If  on  a  petition  and 
other  proceedings  regular  in  form  a  decree 
in  bankruptcy  is  made  in  such  a  case,  and 
an  assignee  in  bankruptcy  is  appointed  in 
a  way  regular  on  its  face,  the  decree  in 
bankruptcy,  though  it  be  a  decree  pro 
confesso,  cannot,  in  a  suit  by  the  assignee 
to  recover  from  the  preferred  creditor  the 
property  transferred,  be  attacked  on  the 
ground  that  the  party  petitioning  had  re- 
leased his  debt,  was  no  creditor,  that  his 
petition  was  accordingly  fraudulent,  and 
that  the  decree  based  on  it  was  void. 
Michaels  v.  Post,  21  Wall.  398,  22  L.  Ed. 
520.  See  the  title  BANKRUPTCY,  vol. 
2,  p.  842. 

33.  Judgments  or  decrees  in  rem. — 
"When  jurisdiction  is  once  attached  to  a 
subject,  or  exists  over  a  person,  this  court 
has  adopted  as  a  rule  applicable  to  all 
courts  of  record  that  their  decisions  are 
conclusive;  'it  has  a  right  to  decide  every 
question  which  occurs  in  a  cause,  and 
whether  its  decision  be  correct  or  other- 
wise, its  judgment,  until  reversed,  is  bind- 
ing on  every  other  court.'  Elliott  v. 
Peirsol,  1  Pet.  328,  340,  7  L.  Ed.  164.  In 
Voorhees  v.  Jackson,  the  same  principle 
is  applied  to  sales  on  executions  under 
judgments  on  adversary  process,  and  such 
must  hereafter  be  taken  to  be  established 
law  of  judicial  sales,  as  well  relating  to 
those  made  in  proceedings  in  rem,  as  in 
personam.  10  Pet.  449,  473,  9  L.  Ed.  490." 
Grignon  v.  Astor,  2  How.  319,  11  L.  Ed. 
283. 

34.  Adjudications  in  bankruptcy  pro- 
ceedings.— Sloan  V.  Lewis,  22  Wall.  150. 
22  L.  Ed.  832;  Michaels  v.  Post,  21  Wall. 
398,  22  L.  Ed.  520;  Shawhan  v.  Wherritt, 
7  How.  627,  643,  12  L.  Ed.  847;  Lamp 
Chimney  Co.  v.  Brass,  etc.,  Co.,  91  U.  S. 
656,   23   L.    Ed.   336;    Chapman  v.   Brewer, 
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hands  of  administrators  to  distributees  ;35  judgments  in  eminent  domain  pro- 
ceedmgs;3c  orders  in  partition  proceedings  ;37  orders  in  attachment  proceed- 
mgs;3^    orders  relating  to  sales  of  property  ;39    orders  modifying  and  confirming 

B  AxK>o;To'?>'r^x?  ^-  ?i  ^^-     ^^^  ^^^  ^'^'^  *^^   presumption   will    be   in   favor   of  the 

BANKRUPTCY,  vol.  2,  pp.  960,  961,  and  validity  of  the  proceedings  not  inconsist- 

cross   references   there   found.  ent  with   the   record.      McGoon  v.   Scales 

r^co.^^    u„    ,„c^K.^„*      TT„,i„_    .u„    1 —  g  ^^jj    23^  30^  19  ^    Ed    545 


Cession  by  insolvent. — Under  the  law 
of  Louisiana  the  effect  of  a  cession  of 
property  by  an  insolvent  person  is  to  dis- 
solve all  attachments  which  have  not  ma- 
tured into  judgments.  And  a  cession  by 
surviving    partners,    if    recognized    by    the 


Where  there  is  a  valid  writ  and  levy,  a 
judgment  of  the  court,  an  order  of  sale, 
and  a  sale  and  sheriff's  deed,  the  proceed- 
ing cannot  be  held  void  when  introduced 
collaterally    in    another    suit.      Cooper    v. 


court    for    some    reason    appearing    to    it,  Reynolds,    10    Wall.    308,    310,    19    ]_     Ed* 

carries  their  own  undivided  interest  in  the  931. 

partnership  effects  as  well  as  the  interest  39.    Orders  relating  to  sales  of  property 

of  the  deceased  partner,  and  it  is  not  sub-  —See,  generally,  the  titles  EXECUTORS" 

ject  to  be  attacked  collaterally  by  attach-  AND  ADMINISTRATORS  vol   6   p   119- 

ment.    Tua  v.  Carriere,  117  U.  S.  201,  204,  JUDICIAL    SALES-     RECEIVERS- 

206,  29  L.  Ed.  855.  _  SHERIFFS',    CONSTABLES'  AND 

35.  Decree  of  distribution.— Stovall  v.  MARSHALS'  SALES-  TRUSTS  AND 
Banks,   10  Wall.   583,   19   L.   Ed.   1036.  TRUSTEES. 

36.  A  judgment  of  condemnation  ren-  "Titles  acquired  under  the  proceedings 
dered  by  a  competent  court,  charged  with  of  courts  of  competent  jurisdiction  must 
a   special   statutory  jurisdiction,   and  when  be   deemed   inviolable   in   collateral   action. 


all  the  facts  necessary  to  the  exercise  of 
the  jurisdiction  are  shown  to  exist,  is  no 
more  subject  to  impeachment  in  a  col- 
lateral proceeding  than  the  judgment  of 
any  other  court  of  exclusive  jurisdiction. 
Secombe  v.  Railroad  Co.,  23  Wall.  108,  23 
L.  Ed.  67.  See  the  title  EMINENT  DO- 
MAIN, vol.  5,  p.  793. 

37.  Where  a  decree  for  the  partition  of 
lands  was  made  by  a  state  court  having 
jurisdiction  over  the  subject  matter  and 
the  parties,  which  decree  was  affirmed  by 


or  none  can  know  what  is  his  own;  and 
there  are  no  judicial  sales  around  which 
greater  sancity  ought  to  be  placed,  than 
those  made  of  the  estates  of  decedents, 
by  order  of  those  courts  to  whom  the 
laws  of  the  states  confide  full  jurisdiction 
over  the  subjects."  Grignon  v.  Astor,  2 
How.   319,   11   L.   Ed.  283. 

"It  is  the  well-known  and  established 
rule  of  law  in  Missouri  and  elsewhere, 
that  a  judicial  sale  and  title  acquired  under 
the   proceedings  of  a  court  of  competent 


the  supreme  court  of  the  state,  the  federal       jurisdiction    cannot     be      questioned      col 


supreme  court  cannot  inquire  in  a  col 
lateral  action,  whether  errors  or  irreg- 
ularities exist  in  the  proceedings.  Parker 
V.  Kane,  22  How.  1,  16  L.  Ed.  286. 

Order  appointing  commissioners  in  par- 
tition.— Proceedings  were  brought  in  In- 
diana for  the  partition  of  certain  real  es- 
tate. The  record  showed  that  three  com- 
missioners had  been  appointed  to  divide 
the  land  among  the  several  proprietors 
and  report  to  the  court,  and  that  the  re- 
port had  been  made  and  confirmed  by  the 
court.  It  was  held  that  the  order  appoint- 
ing the  commissioners  showed  a  sufficient 
compliance  with  the  statute  requiring  ap- 
plication for  partition  to  be  made  in  writ- 
ing by  one  of  the  parties  and  that  the  no- 
tice of  it  had  been  given.  This  conclusion 
was  not  open  to  collateral  attack;  it  can 
only  be  questioned,  on  appeal  or  writ  of 
error,  by  a  superior  tribunal  invested  with 
appellate  jurisdiction  to  review  it.  The 
validity  of  the  petition  could  not  be  as- 
sailed because  no  complaint  or  petition  of 
the  applicant  for  the  partition  appeared 
on  the  record  as  the  foundation  of  the 
proceedings.  Hall  v.  Law,  102  U.  S.  461, 
463,  464,  26  L.  Ed.  217.  See  the  title  PAR- 
TITION. 

38.  Acts  and  orders  in  attachment  pro- 
ceedings.— Where  attachment  proceed- 
ings are  brought  collaterally  into  question, 


laterally,  except  in  case  of  fraud,  in  which 
the  purchaser  was  a  participant.  (See 
Grignon  v.  Astor,  2  How.  319,  11  L.  Ed. 
283.)  The  case  of  Reed  v.  Austin,  9  Mo. 
R.  722;  of  Landes  v.  Perkins,  12  Mo.  239; 
Carson  v.  Walker,  16  Mo.  68,  and  Draper 
V.  Bryson.  17  Mo.  71,  show  that  this  prin- 
ciple of  the  common  law  is  the  received 
and  established  doctrine  of  the  courts  of 
Missouri."  Griffith  v.  Bogert,  18  How. 
158,  15   L.   Ed.  307. 

Where  a  county  court  having  jurisdic- 
tion to  authorize  a  sale  of  a  decedent's  es- 
tate for  his  debts  does  authorize  it,  and 
the  sale  is  made,  the  sale  must  be  pre- 
sumed in  the  federal  supreme  court  to- 
have  been  regularly  made.  In  the  ab- 
sence of  fraud,  the  question  of  its  pro- 
priety is  not  open  to  examination  other- 
wise than  in  an  appellate  court  in  a  pro- 
ceeding had  directlv  for  that  purpose. 
Cornett  v.  Williams,  20  Wall.  226,  22  L. 
Ed.   254. 

The  proceeding  for  the  sale  of  the  real 
property  of  an  intestate,  though  had  in 
the  general  course  of  administration,  is 
a  distinct  and  independent  proceeding  au- 
thorized by  statute  only  in  certain  spe- 
ciallv  designated  cases.  But  when  by  the 
presentation  of  a  case  within  the  statute 
the  jurisdiction  of  the  court  has  once  at- 
tached,   the    regularity    or    irregularity    of 
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the  report  of  a  master  •,-^^  and  orders  relating  to  the  issuance  of  municipal 
bonds.^^  For  a  further  consideration  of  the  conclusiveness  of  various  judg- 
ments, orders  and  decrees,  see  the  title  Res  Adjudicata. 

b.  Application  to  Decisions  of  All  Tribunals  Acting  ziithin  Sphere  of  Juris- 
diction.— In  General. — The  judgment  of  every  tribunal,  actnig  judicially, 
whilst  acting  within  the  sphere  of  its  jurisdiction,  where  no  appellate  tribunal  is 
created,  is  final;  and  even  where  there  is  such  an  appellate  power,  their  judg- 
ment is  conclusive,   where   it  only  comes  collaterally   in  question,  so  long  as  it 


subsequent  steps  can  only  be  questioned 
in  some  direct  mode  prescribed  by  law. 
They  are  not  matters  for  which  the  de- 
crees of  the  court  can  be  collaterally  as- 
sailed. Comstock  V.  Crawford,  3  Wall. 
396,  18  L.   Ed.  34. 

Although  a  judgment,  under  which  a 
sheriff's  sale  was  made,  was  erroneous 
and  might  have  been  reversed  upon  a  writ 
of  error,  this  will  not  destroy  a  sale  made 
under  it  while  standing  in  full  force  and 
unreversed.  Gibson  v.  Lyon,  115  U.  S. 
439,  453,  29  L.   Ed.   440. 

In  a  collateral  proceeding,  to  set  aside 
a  sale  made  under  a  judgment  of  another 
court,  it  must  be  shown  that  such  court 
had  no  jurisdiction  of  the  case.  It  is  not 
enough  to  show  mere  errors  and  irregu- 
larity. Hence  it  is  not  enough  to  set 
aside,  in  a  collateral  proceeding,  a  sale 
made  under  the  attachment  laws  of  Ten- 
nessee, that  the  affidavit  on  which  the  at- 
tachment issued  did  not  state,  as  the  code 
of  Tennessee  directs  that  such  affidavits 
should  do,  that  the  claim  to  secure  which 
the  attachment  process  was  prayed  was 
"a  just  claim;"  it  stating  such  facts,_  how- 
ever, as  made  the  justice  of  the  claim  in- 
ferable almost  as  of  necessity.  Ludlow  v. 
Ramsey,   11  Wall.   581,  20  L.   Ed.   216. 

Where  a  territorial  court  had  appointed 
a  receiver  in  a  former  suit  and  in  a  later 
suit  ordered  him  to  sell  property,  the 
question  of  the  jurisdiction  the  court 
had  to  order  a  sale  by  such  receiver  is 
not  subject  to  collateral  attack  when  the 
former  suit  was  taken  by  appeal  to  the 
highest  territorial  court  and  the  supreme 
court  of  the  United  States.  Gila  Bend, 
etc.,  Co.  V.  Gila  Water  Co.,  205  U.  S.  279, 
284,  285,   51   L-   Ed.  801. 

A  party  entitled  to  a  homestead  res- 
ervation under  the  laws  of  Illinois — 
M'hose  property,  in  which  it  is,  a  court  of 
chancery  has  ordered  in  general  terms  to 
be  sold,  to  satisfy  a  creditor  whom  he 
had  attempted  to  defraud  by  a  secret  con- 
veyance of  it — must  set  up  his  right,  if  at 
all.  before  the  property  is  thus  sold.  He 
cannot  set  it  up  collaterally  after  the  sale, 
and  so  defeat  an  ejectment  brought  by  a 
purchaser  to  put  him  out  of  possession. 
Miller  v.  Sherry,  2  Wall.  237,  17  L.  Ed.  827. 

Where  one  defaults  in  the  payment  of 
interest  on  several  issues  of  bonds,  and 
bills  are  filed  to  foreclose  the  trust  deeds 
securing  them,  the  right  to  a  decree  and 
sale  cannot  be  controverted,  and  at  the 
sale  any  or  all  the  bondholders  may  buy 


If  there  is  an  error  in  the  decree,  or  in 
the  sale,  the  remedy  is  in  the  court  which 
rendered  the  decree  and  confirmed  the 
sale.  Kent  v.  Lake  Superior  Ship  Canal, 
etc.,  Co.,  144  U.  S.  75,  88,  36  L-  Ed.  352. 

40.  Orders  confirming  and  modifying 
reports  of  masters. — Minnesota  Co.  v.  St. 
Paul  Co.,  2  Wall.  609,  17  L.  Ed.  886.  See 
the  title  REFERENCE. 

41.  Orders  relating  to  issuance  of  mu- 
nicipal bonds. — Orleans  v.  Piatt,  99  U.  S. 
676,  25  L.  Ed.  404;  Andes  v.  Ely,  158  U. 
S.  312,  39  L.  Ed.  996;  Lyons  v.  Munsdn, 
99  U.   S.  684,  25  L-   Ed.  451. 

The  ruling  in  Orleans  v.  Piatt,  99  U. 
S.  676,  25  L.  Ed.  404,  as  to  the  jurisdic- 
tion of  the  county  judge  in  New  York  to 
decide  upon  the  application  made  to  him 
by  the  taxpayers  of  a  town  for  an  order 
that  its  bonds  be  issued  to  enable  it  to 
subscribe  and  pay  for  shares  of  the  capi- 
tal stock  of  a  railroad  company  in  that 
state,  reaffirmed  and  applied  to  this  case. 
His  judgment  in  favor  of  the  subscription 
cannot  be  collaterally  attacked  in  a  suit 
on  the  bonds,  brought  by  a  bona  fide 
holder  for  value  of  them  against  the  town, 
and  where  it  is  recited  in  them,  the  town 
is  estopped  from  denying  their  validity. 
Lyons  v.  Munson,  99  U.  S.  684,  25  L.  Ed. 
451.  See  the  title  MUNICIPAL,  COUNTY, 
STATE  AND    FEDERAL  SECURITIE.S. 

"The  county  judge  unquestionably  had 
jurisdiction  to  decide  upon  the  application 
made  by  the  taxpayers.  His  judgment  un- 
til reversed  was  final.  If  there  were  er- 
rors, the  proceedings  should  have  been 
brought  before  a  higher  court  for  review 
by  a  writ  of  certiorari,  and  if  need  be,  the 
issuing  and  circulation  of  the  bonds 
should  have  been  enjoined,  subject  to  the 
final  result  of  the  litigation.  The  judg- 
ment rendered  can  no  more  be  collaterally 
attacked  in  this  case  than  could  any  other 
judgment  of  a  court  of  competent  juris- 
diction rendered  with  the  parties,  as  in  this 
case,  properly  before  it.  The  recital  in 
the  bonds  sets  forth  the  judgment  of  the 
county  judge,  that  it  was  duly  rendered, 
that  the  bonds  were  issued  pursuant  to 
the  statutes  referred  to,  for  the  object 
specified  in  the  petition  of  the  taxpayers, 
and  by  persons  properly  appointed  and 
charged  by  law  with  the  duty  of  sub- 
scribing for  the  stock  and  issuing  the 
bonds  to  pay  for  it."  Lyons  v.  Munson, 
99  U.  S.  684.  25  L.  Ed.  451.  See  the  title 
MUNICIPAL.  COUNTY.  STATE  AND 
FEDERAL  SECURITIES. 
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is  unreversed.42  The  rule  as  to  collateral  attack  applies  to  the  action  of  courts 
of  limited  and  special  authority,  where  their  jurisdiction  appears  upon  the  face 
of  their  proceedings/^  and  their  actions  cannot  be  attacked  collaterally  for 
mere  error  or  irregularity.  The  jurisdiction  appearing,  the  same  presumption 
of  law  arises  that  it  was  rightly  exercised  as  prevails  with  reference  to  the 
action  of  a  court  of  superior  and  general  jurisdiction.-^^  It  applies  to  the  judicial 
actions,  judgments,  decrees,  or  orders  of  courts  of  probate  or  ordinary -^^  of 
orphans'  courts  ;46    of  justices  of  the  peace  ;47    of  special  tribunals^s  or  officers 


42.  Applies  to  judgments  of  all  tribu- 
nals acting  within  jurisdiction. — Wilcox  v. 
Jackson,  13  Pet.  498,  10  L-  Ed.  264. 

United  States  district  courts  sitting  in 
admiralty  are  courts  of  superior  jurisdic- 
tion and  every  intendment  is  made  in 
favor  of  their  decrees,  so  that  vi^here  it 
appears  that  the  court  has  jurisdiction  of 
the  subject  matter,  and  that  the  defendant 
was  duly  served  with  process  or  volun- 
tarily appeared  and  made  defense,  the  de- 
cree is  not  open  to  attack  collaterally.  In 
re  Cooper,  143  U.  S.  472,  506,  36  L.  Ed. 
233.  See  the  title  ADMIRALTY,  vol.  1, 
p.   179. 

43.  As  to  the  necessity  for  jurisdiction 
of  courts  of  limited  and  special  authority 
to  appear  upon  the  face  of  proceedings, 
see    the    title    JURISDICTION. 

"It  is  the  settled  doctrine  of  the  court, 
that  when  the  proceedings  of  a  court  of 
justice  are  collaterally  drawn  in  ques- 
tion, and  it  appears  upon  the  face  of  them 
that  the  subject  matter  was  within  its  ju- 
risdiction, they  cannot  be  impeached  for 
error  or  irregularity;  that,  if  a  court  has 
jurisdiction,  its  decision  upon  all  the  ques- 
tions that  arise  regularly  in  the  cause  are 
binding  upon  all  other  courts  until  they 
are  reversed.  Thompson  v.  Tolmie,  2  Pet. 
157,  7  L.  Ed.  381;  Elliott  v.  Peirsol,  1  Pet. 
328,  340,  7  L.  Ed.  164."  Beauregard  v. 
New  Orleans,  18  How.  497,  15  L.  Ed. 
460. 

44.  Application  of  rule  to  actions  of 
courts  of  limited  and  special  jurisdiction. 
— Comstock  V.  Crawford.  3  Wall.  396,  18 
L.  Ed.  34;  Cuddy,  Petitioner,  131  U.  S. 
280,  33  L.  Ed.  154;  Kempe  v.  Kennedy,  5 
Cranch  173,  3  L.  Ed.  70;  McCormick  v. 
Sullivant,  10  Wheat.  192,  6  L.  Ed.  300; 
Galpin  v.  Page,  18  Wall.  350,  21  L.  Ed. 
959.  And  see  Ex  parte  Reed,  100  U.  S. 
13,  25  L.  Ed.  538.  See  the  titles 
COURTS,  vol.  4,  p.  885;  JURISDIC- 
TION. 

45.  Courts  of  probate. — Gaines  v.  New 
Orleans,  6  Wall.  642,  18  L.  Ed.  950; 
Gaines  v.  Fuentes,  92  U.  S.  10,  23  L.  Ed. 
524. 

A  claim  admitted  by  the  administrator, 
and  allowed  and  classified  by  the  probate 
court,  has  the  dignity  and  effect  of  a 
judgment.  Tate  v.  Norton,  94  U.  S.  746, 
24  L.   Ed.  222. 

There  can  be  no  devastavit  which  will 
sustain  an  action  against  an  administrator 
until  he  has  violated  an  order  of  the  pro- 
bate court  to  pay  creditors;  and  his  ac- 
counts   settled    by    that    court    cannot    be 


collaterally  attacked,  but  are  conclusive, 
until,  by  a  direct  proceeding  in  equity  in- 
stituted for  that  purpose,  they  are  im- 
peached for  fraud  or  mistake.  Tate  v. 
Norton,  94  U.  S.  746,  24  L  Ed  222  See 
the  title  EXECUTORS  AND  ADMINIS- 
TRATORS, vol.  6,  p.  119. 

The  action  of  the  probate  court  on  a 
report  of  insolvency  cannot  be  collaterally 
impeached.  Williams  v.  Benedict,  8  How 
107,    12   L.    Ed'.   1007. 

The  courts  of  ordinary  in  Georgia  are 
courts  of  original,  exclusive  and  general 
jurisdiction  over  decedents'  estates  and 
the  subject  matter  of  these  orders,  and  its 
judgments  are  no  more  open  to  collateral 
attack  than  the  judgments,  decrees  or  or- 
ders of  any  other  court.  Veach  v  Rice, 
131  U.  S.  293,  314,  33  L.  Ed.  163.  See, 
also,  Caujolle  v.  Ferrie,  13  Wall.  465,  20 
L.  Ed.  507.  And  see  Overby  v.  Gordon, 
177  U.   S.  214,  44  L.    Ed.   741. 

Where  a  will  v/as  established  in  New 
Orleans,  in  1792,  by  order  of  the  alcalde, 
an  officer  who  had  jurisdiction  over  the 
subject  matter,  his  decree  must  be  con- 
sidered as  a  judicial  act,  not  now  to  be 
called  into  question.  Fouvergne  v.  New 
Orleans,  18  How.  470,  15  L.  Ed.  399. 

46.  Orphans'  courts.— Herron  v.  Dater, 
120  U.  S.  464,  30  L.  Ed.  748;  Thaw  V. 
Ritchie,  136  U.  S.  519,  34  L.  Ed.  531; 
Manson  v.  Duncanson,  166  U.  S.  533,  41 
L.  Ed.  1105;  West  v.  Smith,  8  How.  402, 
12  L-  Ed.  1130;  Grignon  v.  Astor,  2  How. 
3]9,  11  L.  Ed.  283.  See  the  titles 
COURTS,  vol.  4,  p.  1153;  GUARDIAN 
AND  WARD,  vol.  6,  p.  599;  INFANTS 
vol.  6,  p.  1012;  WILLS. 

There  were  two  trustees  of  real  and 
personal  estate  for  the  benefit  of  a  minor. 
One  of  the_  trustees  was  also  administra- 
tor de  bonis  non  upon  the  estate  of  the 
father  of  the  minor,  and  the  other  trustee 
was  appointed  guardian  to  the  minor. 
When  the  minor  arrived  at  the  proper 
age,  and  the  accounts  came  to  be  settled, 
the  following  rules  ought  to  have  been 
applied.  The  trustees  ought  not  to  have 
been  charged  with  an  amount  of  money, 
which  the  administrator  trustee  had  paid 
himself  as  a  commission.  That  item  was 
allowed  by  the  orphans'  court,  and  its 
correctness  cannot  be  reviewed,  collater- 
ally, by  another  court.  Barney  v.  Saund- 
ers.  16  How.   535.   14  L.    Ed.   1047. 

47.  Justices  cf  the  peace. — See  the  title 
JUSTICE  OF  THK  PEACE. 

48.  The  order  of  a  board  of  equaliza- 
tion   made    witbin    its    jurisdiction    cannot 
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acting   under   delegated   authority  ;4^    courts-martial,    etc.^*' 

Application  to  Judgments  of  State  Courts  in  Federal  Courts  and  Vice 
Versa. — Where  a  state  court  has  jurisdiction,  the  rule  as  to  the  conclusiveness 
of  its  judgments  or  decrees  applies  when  such  judgments  or  decrees  are  at- 
tempted to  be  collaterally  impeached  in  federal  courts."^  So,  also,  judgments  of 
federal  courts  having  jurisdiction  are  not  liable  to  collateral  attack  in  state 
courts. ^2 


be  collaterally  attacked.  Western  Union 
Tel.  Co.  V.  Gottlieb,  190  U.  S.  412,  47  L. 
Ed.    1116. 

Decisions  of  the  land  department. — See 
the  title  PUBLIC  LANDS. 

49.  Acts  of  officer  or  tribunal  under 
delegated  authority. — ■"It  is  a  universal 
principle,  that,  where  power  or  jurisdic- 
tion is  delegated  to  any  public  officer  or 
tribunal  over  a  subject  matter,  and  its  ex- 
ercise is  confided  to  his  or  their  discre- 
tion, the  acts  so  done  are  binding  and 
valid  as  to  the  subject  matter;  and  in- 
dividual rights  will  not  be  disturbed  col- 
laterally, for  anything  done  in  the  exer- 
cise of  that  discretion,  within  the  authority 
and  power  conferred.  The  only  questions 
which  can  arise  between  an  individual 
claiming  a  right  under  the  acts  done,  and 
the  public,  or  any  person  denying  its 
validity,  are  power  in  the  officer  and 
fraud  in  the  party.  All  other  questions 
are  settled  by  the  decision  made  or  the 
act  done  by  the  tribunal  or  officer; 
whether    executive    (Marbury   v.    Madison, 

I  Cranch  137,  170.  2  L.  Ed.  60),  legislative 
(McCulloch  V.  Maryland,  4  Wheat.  316, 
423,  4  L.  Ed.  579;  Satterlee  v.  Matthew- 
son,  2.  Pet.  380,  412,  7  L.  Ed.  458; 
Providence  Bank  v.  Billings,  4  Pet. 
514.  563,  7  L.  Ed.  939),  judicial  (11  Mass. 
227;  11  S.  &  R.  429,  adopted  in  Thomp- 
son V.  Tolmie,  2  Pet.  157,  167,  7  L.  Ed. 
381),  or  special  (20  Johns.  739-40;  2  Dow 
P.  C.  521,  etc.),  unless  an  appeal  is  pro- 
vided for,  or  other  revision,  bj"-  some  ap- 
pellate or  supervisory  tribunal,  is  pre- 
scribed by  law.  The  principles  of  these 
cases  are  too  important  not  to  be  re- 
ferred to,  and  though  time  does  not  admit 
of  their  extraction  and  embodying  in  our 
opinion,  we  have  no  hesitation  in  declar- 
ing that  they  meet  with  our  entire  con- 
currence, so  far  as  applicable  to  this  case." 
United  States  v.  Arredondo,  6  Pet.  69] ,  8 
L.  Ed.  547.  To  the  same  effect,  see  Voor- 
hees  V.  Jackson,  10  Pet.  449,  9  L-  Ed.  490; 
Sabariego  v.  Maverick,  124  U.  S.  261,  31 
L.  Ed.  430;  United  States  v.  California, 
etc..  Land  Co.,  148  U.  S.  31,  37  L.  Ed.  354; 
United  States  v.  Dalles,  etc.,  Co.,  148  U. 
S.   49,  37   L.   Ed.   36^;   Meader  v.   Norton, 

II  Wall.    442,   20    L.    Ed.    184. 

50.  Courts-martial. — Where  a  court- 
martial  has  cognizance  of  the  charges 
made,  and  has  jurisdiction  of  the  person 
of  the  accused,  its  sentence  is  valid,  when 
questioned  collaterally,  although  irregu- 
larities or  errors  are  alleged  to  have  oc- 
curred in  its  proceedings,  in  that  the 
prosecutor   was    a    member    of    the    court 


and  witness  on  the  trial.  Keyes  v.  United 
States,  109  U.  S.  336,  339,  340,  27  L.  Ed. 
954.     See  the  title   MILITARY   LAW. 

51.  Judgments  of  state  courts  not  liable 
to  collateral  attack  in  federal  courts. — 
Elliott  V.  Peirsol,  1  Pet.  328,  7  L.  Ed.  164; 
Griswold  V.  Hazard,  141  U.  S.  260,  35  L. 
Ed.    678. 

"A  state  court  has  the  right  to  place  its 
own  construction  upon  its  own  judgments, 
and  where,  as  in  a  case  like  this,  it  holds 
that  the  judgment  is  not  void  and  that  it 
cannot  be  attacked  collaterally  we  ought 
to  follow  that  determination.  Newport 
Light  Co.  V.  Newport,  151  U.  S.  527,  539, 
38  L.  Ed.  259."  Hibben  v.  Smith,  191  U. 
S.  310,  48  L.  Ed.  195. 

Where  a  state  court  had  entered  a  de- 
cree for  the  sale  of  a  railroad,  it  was  held, 
that  even  though  decree  was  erroneous, 
il  was  binding  upon  all  parties  to  the  suit 
in  which  it  was  rendered,  until  modified 
or  reversed  by  supreme  court  of  state. 
Also  that  such  decree  is  not  open  to  col- 
lateral attack  by  any  parties  to  suit  in- 
state court  in  a  separate  suit  brought  by 
them  in  circuit  court  of  United  Stal'^s 
after  the  jurisdiction  of  state  court 
attached.  Central  Trust  Co.  v.  Seasongood, 
130  U.   S.   482,  492,  32   L.   Ed.  985. 

"The  courts  of  the  United  States  have 
no  probate  jurisdiction,  and  must  receive 
the  sentences  of  the  courts  to  which  the 
jurisdiction  over  testamentary  matters  is 
committed,  as  conclusive  of  the  validity 
and  contents  of  a  will;  an  original  bill 
cannot  be  sustained  upon  an  allegation 
that  the  probate  of  a  will  is  contrary  to 
law.  If  any  error  was  committed  in  al- 
lowing the  probate,  the  remedy  is  in  the 
state  courts,  according  to  their  appropriate 
modes  of  proceeding;  such  was  the  deci- 
sion of  this  court  in  Tarver  v.  Tarver,  9- 
Pet.  174,  9  L.  Ed.  91."  Fouvergne  v.  New 
Orleans,  18  How.  470,  15   L.   Ed.  399. 

52.  Judgments  of  federal  courts  not  to 
be  collaterally  impeached  in  state  courts. 
— Where  parties  litigate  in  a  federal  court, 
whose  jurisdiction  is  invoked  on  the 
ground  of  diverse  citizenship,  and  that 
diverse  citizenship  is  alleged  and  admitted, 
the  judgment  or  decree  which  is  entered 
is  conclusive,  and  cannot  be  collaterally 
attacked  by  either  of  the  parties  in  a  state 
court  on  mere  ground  that  there  was  in 
fact  no  diverse  citizenship.  Riverdale 
Cotton  Mills  V.  Alabama,  etc.,  Mfg.  Co., 
198  U.  S.  188,  197,  49  L.   Ed.   1008. 

"It  is  to  be  remembered  that  we  are  not 
dealing  with  the  right  of  the  parties  to  get 
relief  from  the  original  judgment  by  bill 
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3.  To  What  Persons  Applicabi^e.— Parties  and  Privies.— The  rule  as  to 
•collateral  attack  upon  judgments  and  decrees  applies  both  to  the  parties  to  the 
original  action  or  suit  in  which  the  judgment  or  decree  was  rendered,  and  to 
their  privies.^^ 

As  to  the  right  of  third  persons  to  impeach  for  fraud  or  collusion,  see 
post,  "As  Ground  for  Impeachment  by  Third  Persons,"  XII,  B,  4,  c,   (2). 

4.  Consideration  of  Particular  Matters  as  Grounds  for  '  Coelaterae 
Attack— a.  Invalidity  of  Judgment  or  Decree— (I)  General  Rule  as  to  Judg- 
ments or  Decrees  Invalid  for  Want  of  Jurisdiction. — As  has  been  already  stated, 
the  general  rule  as  to  collateral  attack  on  judgments  or  decrees  presupposes  that 
the  tribunal  rendering  the  same  has  jurisdiction  of  the  person  and  of  the  sub- 
ject matter,^^  jurisdiction  being  an  essential  to  the  validity  of  all  judgments  or 
decrees.ss  If,  however,  a  court  act  without  authority,  its  judgments,  orders 
.and  decrees  are  nullities;  they  are   not  voidable,   but   simply   void,^'^   and   their 


•of  review  or  other  process  in  the  federal 
court  in  which  it  was  rendered.  There 
:the  court  may  reconsider  and  set  aside  or 
modify  its  judgment  upon  seasonable  ap- 
plication. In  every  other  forum  the  rea- 
sons for  passing  the  decree  are  wholly 
immaterial  and  the  subsequent  reversal  of 
the  judgment  upon  which  it  is  predicated 
can  have  no  other  eflFect  than  to  authorize 
the  party  aggrieved  to  move  in  some 
proper  proceeding,  in  the  court  of  its  ren- 
dition, to  modify  it  or  set  it  aside.  It  can- 
not be  attacked  collaterally,  and  in  every 
other  court  must  be  given  full  force  and 
effect,  irrespective  of  the  reasons  upon 
which  it  is  based.  Cooley  on  Const.  Lim- 
itations, 7th  Ed.  83  et  seq.,  and  cases 
cited."  Deposit  Bank  v.  Frankfort,  191  U. 
S.  499,  48  L.  Ed.  276.  See  the  title  FOR- 
EIGN JUDGMENTS.  RECORDS  AND 
JUDICIAL  PROCEEDINGS,  vol.  6,  p. 
835. 

53.  Rule  applicable  to  parties  and  pri- 
vies.—Bryan  V.  Kennett,  113  U.  S.  179,  28 
L.  Ed.  908.  And  see  cases  cited,  ante, 
"General  Rule  as  to  Collateral  Attack," 
XII,  A.  See,  also,  the  title'RES  ADJU- 
DICATA. 

54.  See  ante,  "General  Rule  as  to  Col- 
lateral Attack,"  XII,  A. 

55.  Jurisdiction  essential  to  validity  of 
judgment  or  decree. — See  ante,  "Jurisdic- 
tion," III,  B.  And  see  the  title  JURIS- 
DICTION. 

56.  Such  judgments,  orders  and  decrees 
of  courts  acting  without  authority  mere 
nullities.— Elliott  v.  Peirsol,  1  Pet.  328, 
340,  7  L.  Ed.  164;  Noble  v.  Union  River 
Logging  R.  Co.,  147  U.  S.  165,  37  L.  Ed. 
123.  And  see  cases  cited  to  following 
text. 

"A  judgment  which  lies  without  the  ju- 
risdiction of  a  court,  even  one  of  superior 
jurisdiction  and  general  authority,  is,  upon 
reason  and  authority,  a  nullity."  Ex  parte 
Terry,  128  U.  S.  289,  32  L.  Ed.  405. 

"It  is  an  acknowledged  principle  of,  I 
believe,  every  court  in  the  world,  that  not 
only  the  decisions,  but  everything  done 
under  the  judicial  process  of  courts,  not 
having  jurisdiction  are,  ipso  facto,  void." 
Martin  v.  Hun*^er,  1  Wheat.  304,  4  L. 
F.d.  97. 


The  decree  of  a  court  rendered  against 
a  party  who  has  not  been  heard,  and  has 
had  no  chance  to  be  heard,  is  not  a  judi- 
cial determination  of  his  rights,  and  is 
not  entitled  to  respect  in  any  other  court. 
Smith  V.  Woolfolk,  115  U.  S.  143,  149,  29 
L.  Ed.  357.  See,  also,  Windsor  v.  Mc- 
Veigh, 93  U.  S.  274,  23  L.  Ed.  914;  Ex 
parte  Teiry,  128  U.  S.  389,  32  L.  Ed. 
405. 

A  sale  ordered  by  a  court,  in  a  case 
where  it  had  not  jurisdiction,  must  be 
considered  as  inadvertently  done,  or  as  an 
unauthorized  proceeding;  and,  in  either 
branch  of  the  alternative,  as  a  nullity. 
Shriver  v.  Lynn,  2  How.  43,  11  L.  Ed.  172. 

Where  a  court  is  without  authority  to 
pass  a  particular  sentence,  such  sentence 
is  void,  and  the  defendant  imprisoned  un- 
der it  may  be  discharged  on  habeas  cor- 
pus. A  judgment  in  a  criminal  case  de- 
nying to  the  prisoner  a  constitutional 
right,  or  inflicting  an  unconstitutional 
penalty,  is  void,  and  he  may  be  discharged 
on  habeas  corpus.  Hans  Nielsen,  Peti- 
tioner, 131  U.  S.  176,  33  L.  Ed.  118.  See 
the  titles  HABEAS  CORPUS,  vol.  6,  p. 
610;  SENTENCE  AND  PUNISHMENT. 

A  district  court  of  Louisiana — continued 
in  existence  after  the  military  occupation 
of  the  state  by  the  United  States,  and  au- 
thorized by  the  cominanding  general  to 
hear  causes  between  parties — summoned 
a  brigadier  general  of  the  army  of  the 
United  States  to  answer  a  petition  filed 
therein,  setting  forth  that  a  military  com- 
pany had,  pursuant  to  his  orders,  seized 
and  carried  off  certain  personal  property 
of  the  plaintiff,  who  alleged  that  the  sei- 
zure was  unauthorized  by  the  necessities 
of  war,  or  martial  law,  or  by  the  superiors 
of  that  ofificer.  Judgment  by  default  was 
rendered  April  9,  1863,  against  him  for  the 
value  of  the  property.  When  sued  in  the 
circuit  court  of  the  United  States,  upon 
the  judgment,  he  pleaded  that  the  prop- 
erty was  taken  to  supply  the  army.  Held, 
on  demurrer  to  the  plea,  that  the  state 
court  had  no  jurisdiction  of  the  cause  of 
action,  and  that  the  judgment  was  void. 
Dow  V.  Johnson,  100  U.  S.  158,  25  L.  Ed. 
632. 
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invalidity  may  be  shown  in  a  collateral  proceeding,^^   as  where  a  judgment  or 
decree  is  sought  to  be  enforced,  or  any  benefit  is  claimed  under  it.^*^ 

(2)  Rule  Construed — (a)  Necessity  for  Existence  of  Strictly  Jurisdictional 
Facts. — In  every  proceeding  of  a  judicial  nature  there  are  certain  facts  which 
are  strictly  jurisdictional,  the  existence  of  which  is  necessary  to  the  validity 
of  the  proceedings,  and  without  which  the  act  of  the  court  is  a  mere  nullity  ;^^ 
such,  for  example,  as  the  service  of  process  within  the  state  upon  the  defendant 
in  a  common-law  action, *^'^  the  seizure  and  possession  of  the  res  within  the  baili- 


57.  Such  judgments,  orders  or  decrees 
open  to  collateral  attack. — Griffith  v.  Fra- 
zier,  8   Cranch   9,   3   L-   Ed.   471;   Elliott  v. 

eirsol,  1  Pet.  328,  7  Ed.  164;  Biddle  v. 
Wilkins,  1  Pet.  686,  7  L.  Ed.  315;  Thomp- 
son V.  Tolmie,  2  Pet.  157,  7  L.  Ed.  381; 
Hollingsworth  v.  Barbour,  4  Pet.  466,  7  L- 
Ed.    922;    Rhode    Island   v.    Massachusetts. 

12  Pet.  657,  9  L-  Ed.  1233;  Wilcox  v.  Jack- 
son, 13  Pet.  498,  10  L.  Ed.  264;  Walden  v. 
Craig,  14  Pet.  147,  10  L.  Ed.  393;  Decatur 
V.  Paulding,  14  Pet.  497,  10  L.  Ed.  559; 
Shriver  v.  Lynn,  2  How.  43,  11  L-  Ed.  172; 
Hickey  v.  Stewart,  3  How.  750,  11  L-  Ed. 
814;  Williamson  v.  Berry,  8  How.  495,  12 
L.  Ed.  1170;  Webster  v.  Reid,  11  How.  437, 

13  L.  Ed.  761;  Harris  v.  Hardeman,  14 
How.  334,  14  L.  Ed.  444;  Nations  v.  John- 
son, 24  How.  195,  16  L.  Ed.  628;  Lasere 
V.  Rochereau,  17  Wall.  437,  21  L.  Ed.  694; 
Ex  parte  Lange,  18  Wall.  163,  21  L.  Ed. 
872;  Galpin  v.  Page,  18  Wall.  350,  21  L. 
Ed.  959;  Thompson  v.  Whitman,  18  Wall. 
457,  21  L.  Ed.  897;  Earle  v.  McVeigh,  91 
U.  S.  503,  23  L.  Ed.  398;  Windsor  v.  Mc- 
Veigh, 93  U.  S.  274,  23  L.  Ed.  914;  Pen- 
noyer  v.  Neflf,  95  U.  S.  714,  24  L.  Ed.  565; 
Settlemier  v.  Sullivan,  97  U.  S.  444,  24  L. 
Ed.  1110;  Dow  V.  Johnson,  100  U.  S.  158, 
25  L.  Ed.  632;  Insurance  Co.  v.  Bangs,  103 
U.  S.  435,  26  L.  Ed.  580;  Avegno  v. 
Schmidt,  113  U.  S.  293,  28  L.  Ed.  1009;  Ex 
parte  Bigelow,  113  U.  S.  328,  28  L-  Ed. 
1005;  Provident  Sav.,  etc..  Society  v.  Ford, 
114  U.  S-  635,  29  L.  Ed.  261;  Smith  v. 
Woolfolk,  115  U.  S.  143,  29  L.  Ed.  357;  In 
re  Sawyer,  124  U.  S.  200,  31  L.  Ed.  402; 
Sabariego  v.  Maverick,  124  U.  S.  261,  31 
L.  Ed.  430;  Doolan  v.  Carr,  125  U.  S.  618, 
31  L.  Ed.  844;  Ex  parte  Terry,  128  U.  S. 
289,  32  L.  Ed.  405;  Commissioners  v. 
Loague,  129  U.  S.  493,  32  L.  Ed.  ,780;  Niel- 
sen, Petitioner,  131  U.  S.  176,  33  L.  Ed. 
118;  Guaranty  Trust,  etc.,  Co.  v.  Green 
Cove,  etc.,  R.  Co.,  139  U.  S.  137,  35  L.  Ed. 
116;  Wilson  v.  Seligman,  144  U.  S.  41,  36 
L.  Ed.  338;  Noble  v.  Union  River  Logging 
R.  Co.,  147  U.  S.  165,  37  L.  Ed.  123;  Ham- 
ilton V.  Brown,  161  U.  S.  256,  40  L.  Ed. 
691;  Hovey  v.  Elliott,  167  U.  S.  409,  42  L. 
Ed.  215;  Gagnon  v.  United  States,  193  U. 
S.   451,  48   L.   Ed.   745. 

58.  Available  whenever  judgment  sought 
to  be  enforced  or  benefit  claimed  thereun- 
der.— Harris  v.  Hardeman,  14  How.  334.  14 
L.  Ed.  444;  Earle  v.  McVeigh,  91  U.  S. 
503,  23  L.  Ed.  398;  Guaranty  Trust,  etc., 
Co.  V.  Green  Cove,  etc.,  R.  Co.,  139  U.  S. 
137,    35    L.    Ed.    116;    Rose    v.    Himely,    4 


Cranch  241,  2  L.  Ed.  608.  And  see  cases 
cited  to  preceding  text. 

"The  tendency  of  modern  decisions 
everywhere  is  to  the  doctrine  that  the  ju- 
risdiction of  a  court  or  other  tribunal  to 
render  a  judgment  affecting  individual 
rights,  is  always  open  to  inquiry,  when 
the  judgment  is  relied  on  in  any  other 
proceeding.  See  Williamson  v.  Berry,  8 
How.  495,  12  L.  Ed.  1170;  Thompson  v. 
Whitman,  18  Wall.  457,  21  L.  Ed.  .897; 
Knowles  v.  The  Gaslight,  etc.,  Co.,  19 
Wall.  58,  22  L.  Ed.  70;  Pennoyer  v.  Neff, 
95  U.  S.  714,  24  L.  Ed.  565."  Kilbourn  z. 
Thompson,  103  U.  S.  168,  26  L.  Ed.  377. 

Where  application  is  made  to  collect 
judgments  by  process  not  contained  in 
themselves,  and  requiring,  to  be  sustained, 
reference  to  the  alleged  cause  of  action 
upon  which  they  are  founded,  the  aid  of 
a  court  should  not  be  granted  when  upon 
the  face  of  the  record  it  appears,  not  that 
mere  error  supervened  in  the  rendition  of 
such  judgments  but  that  they  rest  upon 
no  cause  of  action  whatever.  Commis- 
sioners V.  Loague,  129  U.  S.  493,  32  L.  Ed. 
780.  See  the  titles  MANDAMUS;  TAX- 
ATION. 

"Whenever  the  right  to  property  is 
claimed  to  have  been  changed  under  a 
judgment  or  decree  by  a  court,  and  it  is 
set  up  as  a  defense  in  another  court,  the 
jurisdiction  of  the  former  may  be  inquired 
into.  The  rule  is,  that  where  a  limited 
tribunal  takes  upon  itself  to  exercise  a 
jurisdiction  which  does  not  belong  to  it, 
its  decision  amounts  to  nothing,  and  does 
not  create  a  necessity  for  an  appeal.  At- 
torney-General V.  Lord  Hotham,  Turn.  & 
Russ.,  219."  Williamson  v.  Berry,  8  How. 
495,   12   L.   Ed.   1170. 

59.  Existence  of  strictly  jurisdictional 
facts  essential  to  validity  of  proceedings. 
— Noble  V.  Union  River  Logging  R.  Co., 
147  U.   S.   165,  37  L.   Ed.  123. 

60.  Illustrations  of  strictly  jurisdictional 
facts — Service  of  process  within  state. — 
Noble  7'.  Union  River  Logging  R.  Co., 
147  U.  S.  165,  37  L.  Ed.  123;  D'Arcy  v. 
Ketchum,  11  How.  165,  13  L.  Ed.  648; 
Webster  v.  Reid,  11  How.  437,  13  L.  Eo'. 
761;  Pennoyer  v.  Nefif,  95  U.  S.  714,  24  I,. 
Ed.  565;  Harris  v.  Hardeman,  14  How.  334, 
14  L.  Ed.  444;  Wilson  v.  Seligman,  144  U. 
S.  41,  36  L.  Ed.  338. 

A  personal  judgment  is  without  any 
validity,  if  it  be  rendered  by  a  state  court 
in  an  action  upon  a  money  demand  against 
a  nonresident  of  the  state,  who  was  served 
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wick  in  a  proceeding  in  rem,«i  a  publication  in  strict  accordance  with  the  statute, 
where  the  property  of  an  absent  defendant  is  sought  to  be  charged.<^2  Sq^  jf 
the  court  appoint  an  administrator  of  the  estate  of  a  hving  person,  or  in  a  case 
where  there  is  an  executor  capable  of  acting  ;«3  or  condemns  as  lawful  prize  a 
vessel  that  was  never  captured  ;6^  or  a  court  martial  proceeds  and  sentences  a 
person  not  in  the  military  or  naval  service,^^  or  the  land  department  issues  a 
patent  for  land  which  has  already  been  reserved  or  granted  to  another  per- 
son,<36  the  act  is  not  voidable  merely,  but  void.'^T  In  these  and  similar  cases  the 
action  of  the  court  or  officer  fails  for  want  of  jurisdiction  over  the  person  or 
subject  matter.  The  proceeding  is  a  nullity  and  its  invalidity  may  therefore  be 
shown  in  a  collateral  proceeding.''^ 

(b)  Effect  of  Findings  of  Court  as  to  Quasi  Jurisdictional  Facts.~\Nhi\Q 
the  above  is  the  rule  as  to  strictly  jurisdictional  facts,  there  is,  however,  an- 
other class  of  facts,  which  may  be  termed  quasi  jurisdictional,  which  are  neces- 
sary to  be  alleged  and  proved  in  order  to  set  the  machinery  of  the  law  in  motion, 
but  which,  when  properly  alleged  and  established  to  the  satisfaction  of  the 
court,  cannot  be  attacked  collaterally.  With  respect  to  these  facts  the  finding  of 
the  court  is  as  conclusively  presumed  to  be  correct  as  its  finding  with  respect 
to  any  other  matter  in  issue  between  the  parties.*3^  Examples  of  these  are  the 
allegations  and  proofs  of  the  requisite  diversity  of  citizenship,  or  the  amount  in 
controversy  in  a  federal  court,  which,  when  found  by  such  court,  cannot  be 
cjuestioned  collaterally  ;'^o  ti-,g  existence  and  amount  of  the  debt  of  a  petitionino- 

River  Logging  R.  Co.,  147  U.  S.  165,  37 
L.  Ed.  123;  Griffith  v.  Frazier,  8  Cranch 
0,  3  L.  Ed.  471.  See  Hamilton  v.  Brown. 
161  U.  S.  256,  40  L.  Ed.  691.  See  the  title 
EXECUTORS  AND  ADMINISTRA- 
TORS, vol.  6,  p.  119. 

64.  Condemnation  of  vessel  never  cap- 
tured.— Noble  V.  Union  River  Logging  R 
Co.,  147  U.  S.  165,  37  L.  Ed.  123;  Rose  v. 
Himely,  4  Cranch  241,  2  L.  Ed.  608.  See 
the  title  PRIZE. 

65.  Sentence  of  court  martial  on  one 
not  in  military  service. — Noble  v.  Union 
River  Logging  R.  Co.,  147  U.  S.  165,  37 
L.  Ed.  123;  Wise  v.  Withers,  3  Cranch 
331,  2  L.  Ed.  457.  See  the  title  MILI- 
TARY LAW. 

66.  Issuance  of  patent  for  land  already- 
granted. — Noble  V.  Union  River  Logging 
R.  Co.,  147  U.  S.  165,  37  L.  Ed.  123.  See 
the  title  PUBLIC  LANDS. 

67.  Such  acts  not  merely  voidable  but 
void. — Noble  v.  Union  River  Logging  R. 
Co.,  147  U.   S.  165,  37  L.  Ed.  123. 

68.  Noble  v.  Union  River  Logging  R 
Co.,  147  U.  S.  165,  37  L.  Ed.  123.  See 
cases  cited  ante,  "General  Rule  as  to 
Judgments  or  Decrees  Invalid  for  Want 
of  Jurisdiction,"  XII,  B,  4,  a,  (1). 

69.  General  rule  as  to  conclusiveness  of 
court's  findings  as  to  quasi  jurisdictional 
facts. — Noble  v.  Union  River  Logging  R. 
Co.,  147  U.  S.  165,  37  L.  Ed.  123.  See  the 
titles  APPEAL  AND  ERROR,  vol.  l, 
p.   1023;  JURISDICTION. 

70.  Allegations  and  proof  of  diversity 
of  citizenship  or  amount  in  controversy  in 
federal  court. — Noble  V.  Union  River  Log- 
ging R.  Co.,  147  U.  S.  165,  37  L.  Ed.  123; 
Des  Moines,  etc.,  R.  Co.  v.  Iowa  Home- 
stead Co.,  123  U.  S.  552.  31  L.  Ed.  202; 
In  re  Sawyer,  124  U.  S.  200,  31  L.  Ed.  403. 


by  a  publication  of  summons,  but  upon 
whom  no  personal  service  of  process 
within  the  state  was  made,  and  -who  did 
not  appear;  and  no  title  to  property 
passes  by  a  sale  under  an  execution  issued 
upon  such  a  judgment.  Pennoyer  v.  Neff, 
95  U.  S.  714,  24  L.  Ed.  565. 

Where  the  statute  of  a  state  provided, 
that,  during  the  absence  of  a  party  and  all 
the  members  of  his  family,  notice  of  a 
suit  might  be  posted  upon  the  front  door 
of  his  "usual  place  of  abode,"  held,  that 
a  notice  posted  upon  a  house  seven 
months  after  it  had  been  vacated  by  the 
defendant  and  his  family,  and  while  they 
were  residing  within  the  Confederate 
lines,  was  not  posted  upon  his  "usual 
place  of  abode,"  and  that  a  judgment 
founded  on  such  defective  notice  was  ab- 
solutely void.  Earle  v.  McVeigh,  91  U.  S. 
503,  23  L.  Ed.  398.  See  the  title  SUM- 
MONS AND  PROCESS. 

61.  Seizure  and  possession  of  res. — 
Noble  V.  Union  River  Logging  R.  Co.,  147 
U.  S.  165,  37  L.  Ed.  123;  Rose  v.  Himely, 
4  Cranch  241,  2  L.  Ed.  608;  Thompson  v. 
Whitman,  18  Wall.  457,  21  L.  Ed.  897. 
See  the  titles  relating  to  proceedings  in 
rem,  as,  for  instance,  ADMIRALTY,  vol. 
1,  p.  162;  ATTACHMENT  AND  GAR- 
NISHMENT, vol.  2,  p.  670.  And  see  the 
title    SUMMONS    AND    PROCESS. 

62.  Strict  compliance  with  statute  as  to 
publication,  etc. — Noble  t'.  Union  River 
Logging  R.  Co.,  147  U.  S.  165,  37  L.  Ed. 
123;  Galpin  v.  Page,  18  Wall.  350,  21  L. 
Ed.  959;  Guaranty  Trust,  etc.,  Co.  v. 
Green  Cove,  etc.,  R.  Co.,  139  U.  S.  137,  35  L. 
Ed.  116.  See  the  title  SUMMONS  AND 
PROCESS. 

63.  Appointment  of  administrator  of  es- 
tate   of    living    person. — Noble    v.    Union 
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creditor,  in  an  involuntary  bankruptcy  ;'^^  the  fact  that  there  is  insufficient  per- 
sonal property  to  pay  the  debts  of  a  decedent,  when  application  is  made  to  sell 
his  real  estate  ;'^2  xhe  fact  that  one  of  the  heirs  of  an  estate  had  reached  his 
majority,  when  the  act  provided  that  the  estate  should  not  be  sold  if  all  the 
heirs  were  minors  ;^^  and  others  of  a  kindred  nature,  where  the  want  of  juris- 
diction does  not  go  to  the  subject  matter  or  the  parties,  but  to  a  preliminary 
fact  necessary  to  be  proven  to  authorize  the  court  to  act.  In  this  class  of  cases, 
if  the  allegation  be  properly  made,  and  the  jurisdiction  be  found  by  the  court, 
such  finding  is  conclusive  and  binding  in  every  collateral  proceedings^  And 
even  if  the  court  be  imposed  upon,  by  false  testimony,  its  finding  can  only  be 
impeached  in  a  proceeding  instituted  for  that  purpose.'^'' 

b.  Errors  and  Irregularities — (1)  General  Rule. — Whenever  it  appears  that 
a  court  possessing  judicial  powers  has  rightfully  obtained  jurisdiction  of  a 
cause,  all  its  subsequent  proceedings  are  valid,  however  erroneous  they  may  be, 
until  they  are  reversed  on  error,  or  set  aside  by  some  direct  proceeding  for  that 
purpose.'^^  Whatever  errors  may  occur  subsequently  in  the  exercise  of  juris- 
diction, the  proceeding  being  coram  judice,  cannot  be  impeached  collaterally,'^^ 


See  the  title  COURTS,  vol.  4,  pp.  936,  996. 

71.  Existence  and  amount  of  debt  of  pe- 
titioning creditor  in  bankruptcy. — Noble 
V.  L'nion  River  Logging  R.  C').,  147  U.  S. 
165,  37  L.  Ed.  123.  "^See  the  title  BANK- 
RUPTCY, vol.  2,  p.  842. 

72.  Insufficiency  of  personal  property  to 
pay  decedent's  debts. — Noble  v.  Union 
River  Logging  R.  Co.,  147  U.  S.  165,  37 
L.  Ed.  123;  Comstock  v.  Crawford.  3  Wall. 
396,  18  L.  Ed.  34;  Grignon  v.  Astor,  2 
How.  319,  11  L.  Ed.  283;  Florentine  v. 
Barton,  2  Wall.  210,  17  L.  Ed.  783.  See 
the  title  EXECUTORS  AND  ADMIN- 
ISTRATORS, vol.  G,  p.  119. 

73.  Finding  that  heir  of  estate  is  of  age. 
— Noble  V.  Union  River  Logging  R.  Co., 
147  U.  S.  165,  37  L.  Ed.  123;  Thompson 
V.  Tolmie,  2  Pet.  157,  7  L.  Ed.  381. 

74.  Findings  in  such  cases  conclusive 
in  collateral  proceedings. — Noble  v.  Union 
River  Logging  R.  Co.,  147  U.  S.  165,  37 
L.    Ed.   123. 

75.  Application  of  rule  though  court  im- 
posed on  by  false  testimony. — Noble  v. 
Union  River  Logging  R.  Co.,  147  U.  S. 
165,  37  L.  Ed.  123;  Simms  v.  Slacum,  3 
Cranch  300,  2   L.   Ed-  446. 

76.  Validity  of  proceedings  of  court  hav- 
ing jurisdiction. — Harvey  v.  Tyler,  2  Wall. 
328,  342,  17  L.  Ed.  871;  Shriver  v.  Lynn, 
2  How.  43,  58,  11  L.  Ed.  172.  And  see 
cases  cited  to  succeeding  text. 

"A  judgment  may  be  erroneous  and 
not  void,  and  it  may  be  erroneous  be- 
cause it  is  void.  The  distinctions  between 
void  and  merely  voidable  judgments  are 
very  nice,  and  they  may  fall  under  the  one 
class  or  the  other  as  they  are  regarded  for 
different  purposes."  Ex  parte  Lange,  18 
Wall.   163,  21  L.   Ed.   872. 

77.  Erroneous  exercise  of  jurisdiction 
■not  ground  for  collateral  attack. — Kempe 
V.  Kennedy,  5  Crancli  17:;,  3  L.  Ed.  70; 
Criffith  V.  Frazier,  8  Cranch  9.  3  L.  Ed. 
471;  Elliott  V.  Peirsol,  1  Pet.  c528,  340,  7 
L.  Ed.  164;  Thompson  v.  Tolmie,  2  Pet. 
t57,   163,   7   L.    Ed.   381;    Hollingsworth   v. 


Barbour,  4  Pet.  466,  7  L.  Ed.  922;  United 
States  Bank  v.  Bank,  6  Pet.  8,  8  L.  Ed. 
299;  Voorhees  v.  Jackson,  10  Pet.  449,  450, 
9  L.  Ed.  490;  Wilcox  v.  Jackson,  13  Pet. 
498,  511,  10  L.  Ed.  264;  Decatur  v.  Pauld- 
ing, 14  Pet.  497,  518,  10  L.  Ed.  559;  Shriver 
v.  Lynn,  2  How.  43,  58,  11  L.  Ed.  172; 
Grignon  v.  Astor,  2  How.  319,  11  L.  Ed. 
283;  Hiskey  v.  Stewart,  3  How.  750,  762, 
11  L.  Ed.  814;  Peck  v.  Jenness,  7  How. 
612,  624,  12  L.  Ed.  841;  Sargeant  v.  State 
Bank,  12  How.  371,  13  L.  Ed.  1028;  Beau- 
regard V.  New  Orleans,  18  How.  497,  15 
L.  Ed.  469;  Barton  v.  Forsyth,  20  How. 
532,  15  L.  Ed.  1012;  Parker  v.  Kane,  22 
How.  1,  16  L.  Ed.  286;  Freeman  v.  Howe, 
24  How.  450,  16  L.  Ed.  749;  Randall  v. 
Howard,  2  Black  585,  17  L.  Ed.  269;  Gray 
V.  Brignardello,  1  Wall.  627,  17  L.  Ed.  693; 
Harvey  v.  Tyler,  2  Wall.  328,  17  L.  Ed. 
871;   Comstock  v.   Crawford,   3   Wall.    396, 

18  L.  Ed.  34;  Beard  v.  Federy,  3  Wall. 
478,  489,  18  L.  Ed.  88;  Secrist  V.  Green, 
3  Wall.  744,  18  L.  Ed.  153;  Supervisor  v. 
United  States,  4  Wall.  435,  18  L.  Ed.  419; 
McGoon  V.  Scales,  9  Wall.  23,  19  L.  Ed. 
545;  Lynch  v.  Bernal,  9  Wall.  315,  19  L. 
Ed.  714:  Cooper  v.  Reynolds,  10  Wall.  308, 

19  L.  Ed.  931;  Ludlow  v.  Ramsey,  11  Wall. 
581.  20  L.  Ed.  216;  Tyler  v.  Defress,  11 
Wall.  331,  20  L.  Ed.  161;  Erskine  v.  Hohn- 
bach,  14  Wall.  613,  20  L.  Ed.  745;  Mc- 
Nitt  V.  Turner,  16  Wall.  352,  353,  21  L. 
Ed.  341;  Ex  parte  Lange,  18  Wall.  163,  21 
L.  Ed.  872;  Cornett  7'.  Williams,  20  Wall. 
226,  22  L.  Ed.  254;  Maxwell  v.  Stewart,  22 
Wall.  77,  22  L.  Ed.  564;  New  Lamp  Chim- 
ney Co.  V.  Ansonia  Brass,  etc.,  Co.,  91  U. 
S.  656,  661,  23  L.  Ed.  336;  Gunn  v.  Plant, 
94  LT.  S.  664,  24  L-  Ed.  304;  Case  v.  Beau- 
regard, 101  U.  S.  688,  25  L.  Ed.  1004;  Hall 
'c'.  Law,  102  U.  S.  461,  26  L.  Ed.  217;  Mar- 
chand  v.  Frellsen,  105  U.  S.  423,  26  L.  Ed. 
1057;  Keyes  v.  United  States,  109  U.  S. 
336,  339,  27  L.  Ed.  954;  United  States  v. 
Walker.  109  U.  S.  258,  27  L.  Ed.  927; 
White  V.  Crow,  110  U.  S.  183,  189,  28  L. 
Ed.    113;    Colt   V.    Colt,    111   U.    S.    566,   28 
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except  for  fraud."  ^  Every  intendment  is  made  to  support  the  proceeding  when 
collaterally  questioned.  It  is  regarded  as  if  it  were  regular  in  all  things  and 
irreversible  for  error.^*^  The  rule  is  as  applicable  to  inferior  and  special  tribu- 
nals as  it  is  to  those  of  superior  or  general  authority,  that  where  they  have  once 
acquired  jurisdiction  their  subsequent  proceedings  cannot  be  collaterally  ques- 
tioned  for  mere   error   or   irregularity.^o      Particular   instances  of   errors   or   ir- 


L.  Ed.  530;  Mc Arthur  v.  Scott,  113  U.  S. 
340,  28  L.  Ed.  1015;  Gibson  v.  Lyon,  115 
U.  S.  439,  29  L.  Ed.  440;  Des  Monies,  etc., 
R.  Co.  V.  Iowa  Homestead  Co.,  123  U.  S. 
552.  31  L.  Ed.  202;  In  re  Sawyer,  124  U. 
S.  200,  31  L.  Ed.  402;  Doolan  v.  Carr,  125 
U.  S.  618,  31  L.  Ed.  844;  Robinson  v.  Fair, 
128  U.  S.  53,  32  L.  Ed.  415;  Ex  parte 
Terry,  128  U.  S.  289,  32  L.  Ed.  405;  Rul- 
ing V.  Kaw  Valley,  etc..  Imp.  Co.,  130  U. 
S.  559,  32  L.  Ed.  1045;  Union  Trust  Co.  v. 
Southern,  etc.,  Imp.  Co.,  130  U.  S.  565,  32 
L.  Ed.  1043;  Mellen  v.  Moline  Malleable 
Iron  Works,  131  U.  S.  352.  33  L.  Ed.  178; 
Simmons  v.  Saul,  138  U.  S.  439,  34  L.  Ed. 
1054;  New  Orleans  v.  Gaines,  138  U.  S. 
595,  34  L.  Ed.  1102;  Griswold  V.  Hazard, 
141  U.  S.  260,  35  L.  Ed.  678;  Insley  V. 
United  States,  150  U.  S.  512,  37  L.  Ed. 
1163;  In  re  Swan,  150  U.  S-  637,  37  L. 
Ed.  1207;  Dowell  v.  Applegate,  152  U.  S. 
327,  38  L.  Ed.  463;  Evers  v.  Watson,  156 
U.  S.  527,  39  L.  Ed.  520;  Cutler  v.  Huston, 
158  U.  S.  423,  39  L-  Ed.  1040;  Laing  v. 
Rignev,  160  U.  S.  531,  40  L.  Ed.  525;  Alan- 
son  z-.'Duncanson,  166  U.  S.  533,  41  L.  Ed. 
1105;  In  re  Lennon,  166  U.  S.  548,  553,  41 
L.  Ed.  1110;  Humphries  v.  District  of 
Columbia,  174  U.  S.  190,  43  L.  Ed.  944; 
Goodrich  v.  Detroit,  184  U.  S.  432,  441, 
46    L.    Ed.    627. 

"Judgments  of  courts,  whether  federal 
or  state,  cannot  be  treated  as  void  and  at- 
tacked collaterally  on  habeas  corpus,  even 
if  error  has  actually  supervened."  In  re 
Swan,  150  U.  S.  637,  37  L-  Ed.  1207.  See 
the  title  HABEAS  CORPUS,  vol.  6,  p. 
610. 

"It  is  true,  in  many  cases  where  there 
has  been  error  in  a  suit,  and  this  has  af- 
fected the  right  of  a  person  not  a  party, 
this  error  has  been  admitted  to  be  shown 
in  a  suit  where  the  point  came  collaterally 
in  question;  but  it  has  never  been  permit- 
ted to  a  party  who  might  have  set  aside 
the  original  judgment  for  error."  Penhal- 
low  V.   Doane,  3   Dall.  54,   1   L.   Ed.   507. 

When  a  court  of  general  civil  jurisdic- 
tion gives  judgment  for  a  debt,  or  con- 
firms an  act  directed  to  be  done,  neither 
the  existence  of  the  debt,  nor  validity  of 
the  act  done,  can  be  afterwards  questioned, 
unless  on  appeal  or  writ  of  error;  their 
power  to  act  upon  the  subject,  to  judge 
whether  the  debt  is  due  or  not.  is  a  ques- 
tion always  open,  collaterally;  but  if  they 
can  act  upon  it  judicially  their  errors, 
however  apparent,  their  proceedings,  in- 
verso  ordine,  or  contrary  to  law,  have  no 
effect  on  their  jurisdiction,  or  the  validity 
of    its    exercise,    till    an    appellate    power 
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shall  reverse  them.  Decatur  v.  Paulding, 
14   Pet.  497,  518,  10  L.   Ed.  559. 

The  line  which  separates  error  in  judg- 
ment from  the  usurpation  of  power,  is 
very  definite;  and  is  precisely  that  which 
denotes  the  cases  where  a  judgment  or 
decree  is  reversible  only  by  an  appellate 
court,  or  may  be  declared  a  nullity,  col- 
laterally, when  it  is  offered  in  evidence  in 
an  action  concerning  the  matter  adjudi- 
cated, or  purporting  to  have  been  so.  In 
the  one  case,  it  is  a  record  importing  ab- 
solute verity;  in  the  other,  mere  waste 
paper — there  can  be  no  middle  character 
assigned  to  judicial  proceedings,  which 
are  irreversible  for  error.  Such  is  their 
effect  between  the  parties  to  the  suit,  and 
such  are  the  immunities  which  the  law  af- 
fords to  a  plaintiff  who  has  obtained  an 
erroneous  judgment  or  execution.  Voor- 
hees  V.  Jackson,  10  Pet.  449,  9  L.  Ed.  490. 

The  proceeding  for  the  sale  of  the  real 
property  of  an  intestate,  though  had  in 
the  general  course  of  administration,  is 
a  distinct  and  independent  proceeding  au- 
thorized by  statute  only  in  certain  specially 
designated  cases.  But  when  by  the  pre- 
sentation of  a  case  within  the  statute  the 
jurisdiction  of  the  court  has  once  attached, 
the  regularity  or  irregularity  of  subse- 
quent steps  can  only  be  questioned  in 
some  direct  mode  prescribed  by  law.  They 
are  not  matters  for  which  the  decrees  of 
the  court  can  be  collaterally  assailed'. 
Comstock  V.  Crawford,  3  Wall.  396,  18  L. 
Ed.  34. 

78.  Exception  in  case  of  fraud. — See 
cases  cited  in  preceding  note.  And  see 
post,  "Fraud  or  Collusion,"  XII,  B,  4,  c. 

79.  Every  intendment  made  to  support 
proceedings. — Cornett  v.  Williams,  20 
Wall.    226,    249,    22    L.    Ed.    254. 

80.  Lynch  v.  Bernal,  9  Wall.  315,  19  L- 
Ed.  714.  See  ante,  "Application  to  De- 
cisions of  All  Tribunals  Acting  within 
Sphere  of  Jurisdiction,"  XIT.  B,  2,  b.  And 
see  the   title  JURISDICTION. 

When  the  jurisdiction  of  a  court  of 
limited  and  special  authority  appears  upon 
the  face  of  its  proceedings,  its  action  can- 
not be  collaterally  attacked  for  mere  error 
or  irregularity.  The  jurisdiction  appear- 
ing, the  same  presumption  of  law  arises 
that  it  was  rightly  exercised  as  prevails 
with  reference  to  the  action  of  a  court  of 
superior  or  general  authority.  Simmons 
V.   Saul.  138  U.  S.  439,  452,  34  L.   Ed.  1054. 

Even  though  the  circuit  court  errs  in 
entertaining  jurisdiction,  its  determination 
of  that  matter  is  conclusive  upon  the  par- 
ties   before    it,   and    cannot   be    questioned 
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regularities  held   not  to  render  judgments  or  decrees  liable  to   collateral  attack 
will  be  found  in  the  notes. ^^ 

(2)  Qualification  of  Rule. — It  has  been  expressly  held  in  several  well-con- 
sidered cases  that  the  doctrine  just  set  forth  that  when  a  court  has  once  ac- 
quired jurisdiction  it  has  a  right  to  decide  every  question  which  arises  in  the 
case,  and  its  judgment,  however  erroneous,  cannot  be  collaterally  assailed,  is  only 


by  them  or  either  of  them  collaterally,  or 
otherwise  than  on  writ  of  error  or  appeal 
to  the  supreme  court.  Dowell  v.  Apple- 
gate,   152  U.    S.   327,   340,   38   L-    Ed.   463. 

Where  the  jurisdiction  is  not  alleged 
in  the  pleadings,  judgments  by  the  United 
States  circuit  courts  are  erroneous,  and 
may,  upon  a  writ  of  error  or  appeal,  be 
reversed  for  that  cause;  but  they  are  not 
absolute  nullities.  Cutler  v.  Huston,  158 
U.  S.  423,  431,  39  L.  Ed.  1040.  See,  also, 
Evers  V.  Watson,  156  U.  S.  527,  531,  39 
L.    Ed.    520. 

The  inferior  court  of  common  pleas  for 
the  county  of  Hunterdon,  in  the  state  of 
New  Jersey,  in  ^May,  1779,  had  a  general 
jurisdiction  in  all  cases  of  inquisition  for 
treason,  and  its  judgment,  although  erro- 
neous, was  not  void,  inasmuch  as  the  court 
had  jurisdiction  of  the  cause.  Kemp  v. 
Kennedy,  Pet.  C.  C  30,  affirmed.  Kempe 
V.  Kennedy,  5  Cranch  173,  3  L.   Ed.  70. 

81.  A  trial  by  the  court  without  the 
waiver  of  a  jury  is  at  most  only  error.  A 
judgment  after  such  a  trial  is  not  neces- 
sarily void.  Mere  errors  cannot  be  set 
up  as  a  defense  to  an  action  brought 
upon  it.  Maxwell  v.  Stewart,  22  Wall. 
77,    22    L.    Ed.    564. 

Where  a  jury  had  returned  a  verdict 
and  when  read  to  the  court  the  foreman 
is  absent  on  account  of  sickness,  and  judg- 
ment entered  thereon,  such  judgment  is 
not  void  but  merely  erroneous.  Hum- 
phries V.  District  of  Columbia,  174  U.  S. 
190,    192,    196,    43    L.    Ed.    944. 

The  omission  to  record  the  verdict  upon 
which  the  judgment  was  rendered  is 
merely  an  irregularity,  which  will  not  be 
ground  for  a  collateral  attack  on  the 
judgment.  Gunn  v.  Plant,  94  U.  S.  664, 
24   L.   Ed.  304. 

When  a  court  renders  a  judgment  after 
service  of  summons  but  before  time  for 
filing  the  answer  has  expired,  such  judg- 
ment is  not  void  but  merely  erroneous, 
and  since  the  court  has  jurisdiction  to 
render  the  judgment,  the  law,  when  judg- 
ment is  collaterally  attacked,  will  make  all 
presumptions  necessary  to  sustain  it. 
White  V.  Crow,  110  U.  S.  183,  28  L.  Ed. 
113. 

Where  the  lower  court  errs  in  holding 
that  advances  by  an  administrator  with 
will  annexed  constitutes  a  collectible  debt, 
such  an  error  does  not  invalidate  the  de- 
cree so  as  to  subject  it  to  attack  by  col- 
lateral proceedings.  Manson  v.  Duncan- 
son,    166    U.    S.    533,    41    L.    Ed.    1105. 

Where  the  lower  court  holds  that  a 
trust  deed  does  not  protect  the  real  es- 
tate from  the  creditors  of  the  beneficiary. 


either  during  life  or  after  death,  or  that  a 
will  of  the  beneficiary,  though  not  exe- 
cuted as  to  permit  it  to  be  proved  as  a 
sufficient  exercise  of  a  power  of  appoint- 
ment; such  question  if  erroneous  should 
be  raised  by  appeal  or  bill  of  review  if 
duly  filed  and  cannot  be  impeached  by  a 
collateral  proceeding.  Manson  v.  Duncan- 
son,   166  U.  S.  533,  546,  548,  41  L.  Ed.   1105. 

Where  in  case  of  minor  defendants  no 
guardian  ad  litem  is  appointed  and  only 
the  general  guardian  appears  to  defend, 
if  the  infants  are  duly  served  and  are  be- 
fore the  court  thej^  are  bound  by  the  ac- 
tion of  the  court  even  though  erroneous, 
and  the  failure  to  appoint  a  guardian  ad 
litem  is  error  merely  and  does  not  defeat 
jurisdiction.  Colt  v.  Colt,  111  U.  S.  566, 
578,    28    L.    Ed.    520. 

"The  appointment  of  persons,  having 
adverse  interests,  to  be  guardians  ad  li- 
tem of  the  grandchildren  then  living  and 
made  parties  defendant,  maj',  so  far  as 
those  parties  were  concerned,  have  been 
a  mere  irregularity  in  the  mode  of  pro- 
ceeding, for  which  they  could  not  after- 
wards collaterally  impeach  the  decree. 
Colt  V.  Colt,  111  U.  S.  566,  28  L.  Ed.  520." 
McArthur  v.  Scott,  113  U.  S.  340,  28  L. 
Ed.  1015. 

Mistake  as  to  remedy  pursued. — W'here 
a  court  has  jurisdiction  of  the  subject 
matter,  and  also  of  the  person,  who  had 
not  only  been  served  but  appeared,  a 
mistake  as  to  the  particular  remedy  pur- 
sued only,  and  which  did  not  go  to  the 
jurisdiction  of  the  court,  the  action  of  the 
court  in  respect  hereto  is  binding  in  a 
collateral  proceeding.  Insley  v.  United 
States,   150  U.   S.   512,  515,  37   L.   Ed.   1163. 

Error  in  adjudication  that  case  is  one 
of  equitable  cognizance. — A  suit  in  equity 
was  brought  against  an  insolvent  corpo- 
ration by  several  creditors  to  set  aside  a 
certain  trust  deed  and  chattel  mortgage. 
It  was  contended  that  the  creditors  could 
not  rightfully  invoke  the  aid  of  a  court 
of  equity  to  remove  this  lien  or  encum- 
brance, until  it  had,  by  obtaining  judg- 
ment for  their  debts  and  suing  out  exe- 
cution, exhausted  its  legal  remedies.  It 
was  held  that  this  was  one  of  the  ques- 
tions to  be  determined  in  the  suit  and  any 
error  in  deciding  it  would  not  authorize 
even  the  same  court,  in  an  original,  in- 
dependent suit,  to  treat  the  decree  as  void 
and  that  it  was  not  necessary  to  deter- 
mine the  soundness  of  this  proposition 
for  if  the  court  erroneously  ruled  as  to 
such  a  question,  its  decree  could  not  for 
that  reason  be  assailed  in  a  collateral  pro- 
ceeding  as   void    for   want   of  jurisdiction. 
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correct  when  the  court  proceeds,  after  acquiring  jurisdiction  of  the  cause,  according 
to  established  modes  governing  the  class  to  which  the  case  belongs,  and  does 
not  transcend  in  the  extent  or  character  of  its  judgment  the  law  which  is  ap- 
plicable to  it.82  Although  a  court  may  have  jurisdiction  over  the  parties  and 
the  subject  matter,  yet  if  it  makes  a  judgment  or  decree  which  is  not  within  the 
powers  granted  to  it  by  the  law  of  its  organization,  its  judgment  or  decree  is 
void.^2 

c.    Fraud  or  Collusion — (1)    As  Ground  for  Impeachment  by  Parties. There 

are  numerous  cases  to  the  effect  that  fraud  or  collusion  is  not  ground  for  col- 
lateral attack  on  a  judgment  by  the  parties  to  the  record  or  their  privies  ;8'i  their 


An  adjudication  that  a  particular  case  is 
of  equitable  cognizance,  cannot  be  dis- 
turbed by  an  original  suit.  Such  adjudi- 
cation is  not  void  even  if  erroneous.  Mel- 
len  V.  Moline  Malleable  Iron  Works,  131 
U.   S.   352,  367,  33   L.   Ed.   178. 

82.  Qualification  of  rule. — Windsor  v. 
McVeigh,  93  U.  S.  274,  23  L.  Ed.  914; 
United  States  v.  Walker,  109  U.  S.  258, 
27  L.  Ed.  927.  And  see  Cornett  v.  Wil- 
liams, 20  Wall.  226,  250,  22   L.  Ed.  254. 

"Though    the    court   may   possess   juris- 
diction of  a  cause,  of  the  subject  matter, 
and  of  the  parties,  it  is  still  limited  in  its 
modes    of    procedure,    and    in    the    extent 
and  character  of  its  judgments.     It  must 
act    judicially    in    all    things,    and    cannot 
then  transcend  the  power  conferred  by  the 
law.     If,   for  instance,   the  action  be   upon 
a  money  demand,  the  court,  notwithstand- 
ing its  complete  jurisdiction  over  the  sub- 
ject   and    parties,    has    no    power    to    pass 
judgment  of  imprisonment  in  the  peniten- 
tiary  upon    the    defendant.     If   the   action 
be  for  a  libel  or  personal  tort,  the  court 
cannot    order   in    the   case   a    specific   per- 
formance of  a  contract.     If  the  action  be 
for    the    possession    of    real    property,    the 
court  is  powerless  to  admit  in  the  case  the 
probate   of  a  will.     Instances  of  this  kind 
show  that   the   general   doctrine   stated   by 
counsel  is   subject   to   many   qualifications. 
The    judgments    mentioned,    given    in    the 
cases   supposed,   would   not   be   merely   er- 
roneous:   they   would    be   absolutely   void; 
because  the  court  in  rendering  them  would 
transcend    the    limits    of    its    authority    in 
those    cases.      See    the    language    of    Mr. 
Justice  Miller,  to  the  same  purport,  in  the 
case  of  Ex  parte   Lange,   18  Wall.  .163,  21 
L.   Ed.  872.     So  it  was  held  by  this  court 
in    Bigelow    v.    Forrest,    9    id.    351,    that   a 
judgment  in  a  confiscation  case,  condemn- 
ing the  fee   of  the  property,  was  void  for 
the    remainder,    after    the    termination    of 
the  life  estate  of  the  owner.     To  the  ob- 
jection that  the  decree  was  conclusive  that 
the    entire    fee    was    confiscated,    Mr.    Jus- 
tice Strong,  speaking  the  unanimous  opin- 
ion   of    the    court,    replied:      'Doubtless    a 
decree    of   a    court,    having   jurisdiction    to 
make  the  decree,  cannot  be  impeached  col- 
laterally;  but,   under  the   act   of   congress, 
the   district   court   had   no  power  to   order 
a   sale  which  should  confer  upon  the  pur- 
chaser rights  outlasting  the  life  of  French 
Forrest   (the   owner).     Had   it   done   so,   it 


would  have  transcended  its  jurisdiction.' 
Id.  350."  Windsor  v.  McVeigh,  93  U.  S. 
274,  282,  23  L.  Ed.  914. 

"So  a  departure  from  established  modes 
of  procedure  will  often  render  the  judg- 
ment void;  thus,  the  sentence  of  a  per- 
son charged  with  felony,  upon  conviction 
by  the  court,  without  the  intervention  of 
a  jury,  would  be  invalid  for  any  purpose. 
The  decree  of  a  court  of  equity  upon  oral 
allegations,  without  written  pleadings, 
would  be  an  idle  act,  of  no  force  beyond 
that  of  an  advisory  proceeding  of  the 
chancellor.  And  the  reason  is,  that  the 
courts  are  not  authorized  to  exert  their 
power  in  that  way."  Windsor  v.  Mc- 
Veigh, 93  U.  S.  274,  283,  23  L.  Ed.  914. 

83.  Court  must  not  exceed  its  powers. 
—United  States  v.  Walker,  103  U.  S.  258, 
27  L.  Ed.  927;  Windsor  v.  McVeigh,  93 
U.  S.  274,  23  L.  Ed.  914;  Ex  parte  Lange, 
IS  Wall.  163,  21  L.  Ed.  872;  Bigelow  v. 
Forrest,  9  Wall.  339,  19  L.  Ed.  696;  Cooper 
V.  Reynolds,  10  Wall.  308,  19  L.  Ed.  931. 
An  order  of  court  wholly  beyond  the 
power  conferred  upon  it  by  statute  is  not 
within  the  jurisdiction  of  the  court,  and 
such  order  is  void.  Thus  where  a  statute 
gave  the  court  power,  on  removal  of  ex- 
ecutor or  administrator,  to  order  the  as- 
sets or  estate  of  the  decedent,  which 
might  remain  unadministered,  to  be-  deliv- 
ered to  the  administrator  de  bonis  non, 
and  the  court  made  an  order  directing  the 
delivery  of  the  proceeds  of  a  debt  due  the 
deceased  which  the  administratrix  had 
collected,  this  was  wholly  beyond  power 
of  court  and  the  order  was  void.  United 
States  V.  Walker,  109  U.  S.  258,  27  L.  Ed. 
927. 

In  Ex  parte  Lange,  18  Wall.  163,  21  L. 
Ed.  872,  Mr.  Justice  Miller  delivering  the 
opinion  of  the  court,  after  stating  that  the 
circuit  court  had  exceeded  its  authority 
in  pronouncing  sentence  Mjpon  Lange,  and 
that  its  judgment  was  therefore  void, 
said:  "It  is  no  answer  to  this  to  say 
that  the  court  had  jurisdiction  of  the  per- 
son of  the  prisoner  and  of  the  offence 
under  the  statute.  It  by  no  means  fol- 
lows that  these  two  facts  make  valid, 
however  erroneous  it  may  be,  any  judg- 
ment the  court  may  render  in  such  case." 
United  States  v.  Walker,  109  U.  S.  258, 
266.   27   L.    Ed.   927. 

84.  Fraud  or  collusion  not  ground  for 
collateral    attack   by   parties    or   privies. — 
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only  relief  being  in  equity,^^  except,  according  to  some  authorities,  in  the  case 
of  a  judgment  obtained  on  a  cognovit,  or  warrant  of  attorney.^^ 

(2)  As  Ground  for  Impeachment  by  Third  Persons. — Judgments  of  any 
court,  may,  generally  speaking,  be  collaterally  impeached  by  strangers  to  them 
for  fraud  or  collusion.^"  This  proposition  as  stated  is,  however,  subject  to  cer- 
tain limitations,  as  it  is  only  those  strangers  who,  if  the  judgment  is  given  full 
credit  and  effect,  would  be  prejudiced  in  regard  to  some  pre-existing  rights  who 
are  permitted  to  set  up  such  a  defense. ^^  Defenses  of  the  kind  may  be  set  up 
by  such  strangers.  Hence  the  rule  that  whenever  a  judgment  or  decree  is  pro- 
cured through  the  fraud  of  either  of  the  parties,  or  by  the  collusion  of  both,  for 
the  purpose  of  defrauding  some  third  person,  such  third  person  may  escape  from 
the  injury  thus  attempted  by  showing,  even  in  a  collateral  proceeding,  the  fraud  or 
collusion  by  which  the  judgment  was  obtained. ^^ 

d.  Death  or  Disability  of  Parties. — See  ante,  "Parties,"  III,  C. 

e.  Existence  of  Defense  to  Suit. — The  decree  of  a  court  of  competent  ju- 
risdiction cannot  be  collaterally  attacked  by  averring  and  proving  that  there 
was  a  good  defense  to  the  suit  if  the  defendant  had  chosen  to  make  it.^o 

f.  Multifariousness. — Multifariousness  as  to  subjects  or  parties,  within  the 
jurisdiction  of  a  court  of  equity,  must  be  taken  advantage  of  by  defendant  either 
by  demurrer,  plea  or  answer  to  the  bill,  but  the  court  in  its  discretion  may  take 
the  objection  at  the  hearing,  or  on  appeal  and  order  the  bill  to  be  amended  or 
dismissed.  It  does  not  render  a  decree  void,  so  that  it  can  be  treated  as  a  nul- 
lity in  a  collateral  action. ^^ 

XIII.   Equitable  Relief  against  Judgments. 
A.    Power  of  Courts  of  Equity  to  Grant  Relief. — It  is  well  settled  that 
a  court  of  equity  cannot  act  as  a  court  of  review,  and  inquire  into  and  correct 
errors  or  irregularities  of  a  court  of  law,^^  ^or  can  it,  in  the  absence  of  fraud, 

Christmas  r.  Russell,  5  Wall.  290,  18  L.  court,  and  an  opportunity  to  set  up  the 
Ed.  475;  Michaels  v.  Post,  21  Wall.  398,  fraud,  and  has  not  done  so,  is  forever 
22  L.  Ed.  520;  Hartshorn  v.  Day,  19  How.  concluded,  unless  he  was  ignorant  of  its 
211,  15  L.  Ed.  605.  And  see  Kent  v.  Lake  perpetration,  in  which  case  he  will  be  en- 
Superior  Ship  Canal,  etc.,  C,  144  U.  S.  75,  titled  to  set  it  up  whenever  he  discovers 
36  L.  Ed.  352;  United  States  v.  Throck-  it,  if  not  himself  guilty  of  laches."  Case 
morton,  98  U.  S.  61,  25  L.  Ed.  93;  Meader  of  Broderick's  Will,  21  Wall.  503,  22  L. 
V.   Norton,   11   Wall.   442,  20   L.    Ed.    184.  Ed.   599. 

As  to  the  defense  of  fraud  in  suits  on  85.  Parties  must  resort  to  equity  for 
foreign  judgments  or  judgments  of  sis-  relief. — Christmas  z\  Russell,  5  Wall.  290, 
ter  states,  see  the  title  FOREIGN  JUDG-  18  L.  Ed.  475.  See  post,  "Equitable  Re- 
MENTS,  RECORDS  AND  JUDICIAL  lief  against  Judgments,"  XIII. 
PROCEEDINGS,  vol.  6,  p.  335.  86.  Exception  as  to  judgments  obtained 
"The  rule  is  well  settled  that  neither  on  cognovit. — Christmas  z'.  Russell,  5 
the  parties  nor  those  entitled  to  manage  Wall.  290,  18  L.  Ed.  475.  See  post,  "Con- 
the  cause  or  to  appeal  from  the  judg-  fession  of  judgment,"  XV. 
ment  are  permitted  to  make  such  de-  87.  Strangers  may  impeach  for  fraud  or 
fense  in  any  collateral  issue."  Michaels  collusion. — ]Michaels  z'.  Post,  21  Wall.  398, 
V.  Post,  21  Wall.  398,  22  L.  Ed.  520,  citing  22  L.  Ed.  520;  Christmas  v.  Russell,  5 
Christmas  v.  Russell,  5  Wall.  290,  306,  18  Wall.  290,  306,  18  L.  Ed.  475. 
L.  Ed.  475.  88.  Strangers  must  be  prejudiced  in  re- 
in a  court  of  law,  between  parties  or  gard  to  pre-existing  rights. — -Michaels  zk 
privies,  evidence  of  fraud  is  admissible  Post,  21  Wall.  398,  22  L.  Ed.  520.  And 
only  where  ft  goes  to  the  question  see  Secrist  v.  Green,  3  Wall.  744,  18  L. 
whether   or   not   the   instrument    ever   had  Ed.   153. 

any   legal    existence.      Hartshorn   v.    Day,  89.     Michaels  v.    Post,   21   Wall.   398,   22 

19   How.  211,   15   L.   Ed.   605.  L.    Ed.   520. 

"It    is    laid    down    in    the    Duchess    of  90.      Existence     of     defense     to     suit. — 

Kingston's    Case    (20    Howell's    State   Tri-  Avegno  v.    Schmidt,    113    U.    S.   293,   28    L. 

als   544),  it  is  true,   that  fraud   will  vitiate  Ed.   1009. 

the     most     solemn     adjudications     of     all  91.    Multifariousness.— Hefner  v.  North- 
courts;  and  so  it  will  when  set  up  in  the  western    Life    Ins.    Co.,    123    U.    S.    747,    31 
proper   manner  by  the  proper  parties   and  L.    Ed.   309.     See   the   title   MULTIFARI- 
in  the  proper  court.     But  a  person  who  in  OUSNESS. 
contemplation    of   law    has    had   a    day    in  92.    Equity  cannot   act  as   court  of  re- 
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collaterally  question  the  conclusiveness  of  a  judgment  at  law.^-"^  A  court  of 
equity,  upon  proper  proceedings,  will,  however,  scrutinize  the  conduct  of  the 
parties,  and  if  it  clearly  appears  to  be  inequitable  to  allow  the  successful  party 
to  enjoy  the  benefit  of  a  judgment  recovered  in  a  court  of  law,  it  will  deprive 
him  of  the  benefit  of  such  judgment.''^ 

B.  When  Proper — 1.  Ge;xe:rai.  Principles  Determining  Right  to  Re- 
lief.— It  may  be  stated  as  a  general  principle  with  regard  to  injunctions  after  a 
judgment  at  law,  that  any  fact  which  clearly  proves  it  to  be  against  conscience 
to  execute  such  judgment,  and  of  which  the  injured  party  could  not  have 
availed  himself  in  a  court  of  law,  or  of  which  he  might  have  availed 
himself  at  law,  but  was  prevented  by  fraud  or  accident,  unmixed  with 
any  fault  or  negligence  in  himself  or  his  agents,  will  justify  an  application  to  a 
court  of  chancery/^5     The  fact  of  being  a  party  does  not  estop  a  person  from 


view  to  correct  errors  of  courts  of  law. — 

Tilton  V.  Cofield,  93  U.  S.  163,  23  L.  Ed. 
858;  Johnson  v.  Waters,  111  U.  S.  640,  28 
L.  Ed.  547;  Marshall  v.  Holmes,  141  U. 
S.  589,  35  L.  Ed.  870;  Johnson  v.  St.  Louis, 
etc.,  R.  Co.,  141  U.  S.  602,  35  L.  Ed.  875; 
Parker  v.  Circuit  Court,  12  Wheat.  561,  6 
L.  Ed.  729;  Bank  v.  Cooper,  20  Wall.  171, 
22  L.  Ed.  273;  Byers  v.  Surget,  19  How. 
303,   15   L.    Ed.   670. 

"A  court  of  equity  will  never  interfere 
with  a  judgment  obtained  in  another 
court,  because  it  is  alleged  to  have  been 
erroneously  given,  without  more."  Bank 
V.   Cooper,   20  Wall.   171,   22   L.   Ed.   273. 

With  the  proceedings  and  determina- 
tions of  inferior  boards  or  tribunals  of 
special  jurisdiction,  courts  of  equity  will 
not  interfere,  unless  it  should  become  nec- 
essary to  prevent  a  multiplicity  of  suits 
or  irreparable  injury,  or  unless  the  pro- 
ceeding sought  to  be  annulled  or  corrected 
is  valid  upon  its  face,  and  the  alleged  in- 
validity consists  in  matters  to  be  estab- 
lished by  extrinsic  evidence.  In  other 
cases  the  review  and  correction  of  the 
proceedings  must  be  obtained  by  the  writ 
of  certiorari.  Ewing  v.  St.  Louis,  5  Wall. 
413,  18  L.  Ed.  657.  See  the  title  CER- 
TIORARI,-vol.  3,  p.  654. 

93.  Cannot  collaterally  question  the 
conclusiveness  of  judgments. — See  ante, 
"General  Rule  as  to  Collateral  Attack," 
XII,  A. 

94.  Extent  of  jurisdiction. — Marshall  v. 
Holmes,  141  U.  S.  589,  35  L.  Ed.  870; 
Johnson  v.  Waters,  111  U.  S.  640,  28  L. 
Ed.  547;  Phillips  v.  Negley,  lir  U.  S. 
665,  29  L.  Ed.  1013;  Byers  v.  Surget,  19 
How.  303,  15  L.  Ed.  670.  See  post,  "In 
General,"  XIII,  C,  1. 

"There  has  always  existed  in  the  courts 
of  equity  the  power  in  certain  classes  of 
cases  to  inquire  into  and  correct  mis- 
takes, injustice,  and  wrong  in  both  judi- 
cial and  executive  action,  however  sol- 
emn the  form  which  the  result  of  that  ac- 
tion may  assume,  when  it  invades  private 
rights;  and  by  virtue  of  this  power  the 
final  judgments  of  courts  of  law  have 
been  annulled  or  modified,  and  patents 
and  other  important  instruments  issuing 
from  the  crown,  or  other  executive  branch 
of   the    government,    have   been    corrected 


or  declared  void,  or  other  relief  granted." 
Johnson  v.  Towsley,  13  Wall.  72,  20  L. 
Ed.    485. 

95.  Statement  of  general  principles  de- 
termining right  to  relief.— :^Iarine  Ins.  Co. 
V.  Hodgson,  7  Cranch  332,  336,  3  L.  Ed. 
362;  Smith  v.  Mclver,  9  Wheat.  532,  6 
L.  Ed.  152;  Fenwick  v.  Chapman,  9  Pet. 
•461,  9  L.  Ed.  193;  Brown  v.  Svvann,  10 
Pet.  497,  9  L.  Ed.  508;  Atkins  v.  Dick 
&  Co.,  14  Pet.  114,  10  L.  Ed.  378;  Truly 
V.  Wanzer,  5  How.  141,  12  L.  Ed.  88; 
Creath  v.  Sims,  5  How.  192,  12  L.  Ed. 
Ill;  Davis  v.  Tileston,  6  How.  114,  12 
L.  Ed.  366;  Shelton  v.  Tiffin,  6  How.  163, 
12  L.  Ed.  387;  Humphreys  v.  Leggett, 
9  How.  297,  13  L.  Ed.  145;  Sample  v. 
Barnes,  14  How.  70,  14  L.  Ed.  330;  Wal- 
ker V.  Robbins,  14  How.  584,  14  L.  Ed. 
552;  Hendrickson  v.  Hinckley,  17  How. 
443,  15  L.  Ed.  124;  Hungerford  v.  Siger- 
son,  20  How.  156,  15  L.  Ed.  869;  Cage  v. 
Cassidy,  23  How.  109,  16  L.  Ed.  430; 
Ewing  V.  St.  Louis,  5  Wall.  413,  18  L. 
Ed.  657;  Sheets  v.  Selden,  7  Wall.  416, 
19  L.  Ed.  166;  Avery  v.  United  States, 
12  Wall.  304,  20  L.  Ed.  405;  Kibbe  v. 
Benson,  17  Wall.  624,  21  L.  Ed.  741; 
Bank  v.  Cooper,  20  Wall.  171,  22  L.  Ed. 
273;  Crim  v.  Handley,  94  U.  S.  652,  24  L. 
Ed.  216;  Brown  v.  Buena  Vista  County, 
95  U.  S.  157,  24  L.  Ed.  422;  United  States 
V.  Throckmorton,  98  U.  S.  61,  25  L.  Ed. 
93;  Life  Ins.  Co.  v.  Bangs,  103  U.  S.  780, 
26  L.  Ed.  608;  Metcalf  v.  Williams,  104 
U.  S.  93,  26  L.  Ed.  665;  Embry  v.  Palmer, 
107  U.  S.  3,  27  L.  Ed.  346;  Johnson  v. 
Waters,  111  U.  S.  640,  28  L.  Ed.  547, 
Phillips  V.  Negley,  117  U.  S.  665,  29  L. 
Ed.  1013;  Graham  v.  Boston,  etc.,  R.  Co., 
118  U.  S.  161.  30  L.  Ed.  196;  Johnson  v. 
Christian.  128  U.  S.  374,  32  L.  Ed.  412; 
Arrowsmith  v.  Gleason,  129  U  S.  86,  32 
L.  Ed.  630;  Knox  County  v.  Harshman, 
133  U.  S.  152,  33  L.  Ed.  586;  Leaven- 
worth County  Comm'rs  v.  Chicago,  etc., 
R.  Co.,  134  U.  S.  688,  33  L.  Ed.  1064; 
Marshall  v.  Holmes,  141  U.  S.  589,  35  L. 
Ed.  870;  Pearce  v.  Rice,  142  U.  S.  28,  35 
L.  Ed.  925;  North  Chicago  Rolling  Mill 
Co.  V.  St.  Louis  Ore,  etc.,  Co.,  152  U.  S. 
596,  3^  L.  Ed.  565;  Brown  v.  Wygant, 
163    U.    S.    018,    41    L.    Ed.    284. 

In    Hendrickson    v.    Hinckley,    17    How. 
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obtaining  in  a  court  of  equity  relief  against  fraud.     It  is  generally  parties  that 
are  the  victims  of  fraud. ^^ 

2.  Appucation  of  Principles  to  Particular  Facts  and  Circumstances 
— a.  Defenses  A'Ot  Available  at  Law — (1)  In  General. — In  accordance  with 
the  general  rule  that  equity  will  intervene  to  prevent  loss  or  injury  where  there 
is  no  adequate  remedy  at  law,^'  it  is  well  settled  that  equity  will  relieve  against 
a  judgment  where  the  complainant  has  an  equitable  defense  of  which  he  could 
not  avail  himself  at  law,^^  because  not  good  as  a  legal  defense.^^  Thus,  for 
instance,  it  has  been  held  that  equity  will  enjoin  a  judgment  at  law  on  bonds, 
the  consideration  having  failed.^  On  the  other  hand,  it  may  with  equal  safety 
be  laid  down  as  a  general  rule,  that  a  defense  cannot  be  set  up  in  equity,  which 
has  been  fully  and  fairly  tried  at  law,  although  it  may  be  the  opinion  of  that 
court,  that  the  defense  ought  to  have  been  sustained  at  law.^ 


443,  15  L.  Ed.  124,  the  rule  was  condensed 
by  Mr.  Justice  Curtis  into  the  follow- 
ing statement:  "A  court  of  equity  does 
not  interfere  with  judgments  at  law,  un- 
less the  complainant  has  an  equitable  de- 
fense, of  which  he  could  not  avail  him- 
self at  law,  because  it  did  not  amount  to 
a  legal  defense,  or  had  a  good  defense  at 
law,  which  he  was  prevented  from  avail- 
ing himself  of  by  fraud  or  accident  un- 
mixed with  negligence  of  himself  or  his 
agents."  Quoted  in  Embry  v.  Palmer, 
107    U.   S.   3,  27   L.   Ed.  346. 

To  deprive  a  party  of  the  fruits  of  a 
judgment  at  law,  it  must  be  against  con- 
science that  he  should  enjoy  them.  Bras- 
hear  z:  West,  7   Pet.  608,  8  L.   Ed.   801. 

96.  Parties  entitled  to  relief  against 
fraud.— Johnson  v.  Waters,  111  U.  S.  640, 
2S  L.  Ed.  547.  See  the  title  FRAUD  AND 
DECEIT,    vol.    6,    p.    394. 

97.  Want  of  adequate  legal  remedy  as 
ground  for  equitable  relief. — See  the  title 
EQUITY,   vol.   5,   p.   Sol,   et   seq. 

As  to  the  exception  to  this  rule  in  case 
of  judgments  on  illegal  causes  of  action, 
as  in  case  of  judgments  for  gambling 
debts,  see  post,  "Judgment  Based  on  Ille- 
gal Cause  of  Action,"  XIII,  B,  2,  c. 

98.  Defenses  not  available  at  law. — 
Marine  Ins.  Co.  v.  Hodgson,  7  Cranch 
332,  3  L.  Ed.  362;  Embry  v.  Palmer,  107 
U.  S.  3,  27  L.  Ed.  346;  Johnson  zj.  Chris- 
tian, 128  U.  S.  374,  32  L.  Ed.  412.  And 
see  cases  cited  ante,  "General  Principles 
Determining  Right  to   Relief,"  XIII,  B,   1. 

89.  Embry  v.  Palmer,  107  U.  S.  3,  27 
L.   Ed.   346. 

"It  is  well  established  that  equity  will 
entertain  jurisdiction  and  afford  relief 
against  the  collection  of  a  judgment  where 
in  justice  and  good  conscience  it  ought 
not  to  be  enforced,  as  where  there  is 
meritorious,  equitable  defense  thereto, 
which  could  not  have  been  set  up  at 
law,  or  which  the  party  was,  without 
fault  or  negligence,  prevented  from  inter- 
posing. Illustrations  of  these  general  prin- 
ciples are  found  in  the  cases  of  Leeds  v. 
Marine  Ins.  Co.,  6  Wheat.  565,  5  L.  Ed. 
332;  Scammon  v.  Kimball,  92  U.  S.  362, 
23  L.  Ed.  483;  Crim  v.  Handley,  94  U.  S. 
652,  24  L.  Ed.  216;  Embry  v.  Palmer,  107 
U.   S.   3,  27   L.   Ed.   346;   Knox   County  v. 


Harshman,  133  U.  S.  152,  33  L.  Ed.  586; 
Marshall  v.  Holmes,  141  U.  S.  589,  35  L. 
Ed.  870."  North  Chicago  Rolling  Mill 
Co.  V.  St.  Louis  Ore,  etc.,  Co.,  152  U.  S. 
596,   38   L.   Ed.    565. 

1.  Failure  of  consideration. — Relief  in 
equity  granted  against  a  judgment  at  law, 
upon  certain  bonds  given  for  the  indem- 
nity of  the  obligee,  as  indorsee  of  notes 
drawn  by  the  obligor,  the  consideration 
having  failed.  The  assignee  of  such  bonds 
takes  them  subject  to  all  equities  existing 
between  the  original  parties.  Scott  v. 
Shreeve,   12   Wheat.   605,   6   L.   Ed.   744. 

"An  objection  is  here  made  to  sustain- 
ing this  bill  in  equity,  because  there  was 
a  complete  and  adequate  remedy  at  law. 
But  this  objection  cannot  be  sustained. 
The  bonds  given  bj^  Shreeve  to  Janney 
were  simply  for  the  paj^ment  of  money, 
and  although  the  consideration  for  which 
they  were  given  had  failed,  by  Janney's 
neglect,  to  pay  up  the  note  in  the  Bank 
of  Potomac,  according  to  his  engage- 
ments, this  could  not  have  been  set  up 
at  law,  as  a  defense  in  the  suit  upon  the 
bonds;  nor  could  he,  in  that  suit,  have 
set  off  the  amount  paid  to  the  bank  upon 
his  note.  The  engagement  of  Janney,  on 
assuming  the  payment  of  the  note  to  the 
bank,  was  a  contract  of  indemnity  only, 
and  rested  in  damages,  and  could  never 
form  the  subject  of  a  set-oflf  at  law;  and 
although  an  action  of  law  might  be  main- 
tained against  Janney,  upon  this  indem- 
nity, it  would  be  going  too  far,  even  if 
Janney  was  solvent,  to  say  that  a  court  of 
equity  could  not  interpose  and  stay  a 
recovery  upon  the  bonds,  but  that  the 
party  must  be  turned  round  to  his  remedy 
at  law  upon  his  indemnity.  But  in  the 
present  case,  it  would  be  gross  injustice, 
and  a  certain  denial  of  all  remedj^  to  re- 
fuse relief  on  this  ground,  Janney  having 
become  insolvent.  There  was,  then  no 
defense  at  law,  which  Shreeve  could  have 
set  up  against  these  bonds,  nor  had  he 
anj'  other  remedy  at  law  to  which  he  was 
bound  to  resort."  Scott  v.  Shreeve,  12 
Wheat.    605.   6    L.    Ed.    744. 

2.  No  defense  available  in  equity  which 
has  been  fully  and  fairly  tried  at  law. — 
IMarine  Ins.  Co.  z\  Hodgson,  7  Cranch  332, 
3  L.  Ed.  362;  Ballance  v.  Forsyth,  24  How. 
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(2)  Newly-Discovered  Eindence. — Newly-discovered  evidence  which  could 
not  have  been  obtained  by  due  diligence,  at  the  trial,  and  which,  if  produced, 
would  have  changed  the  result,  will  be  ground  for  equitable  relief  against  a 
judgment  at  law.^  Where,  however,  there  is  no  mistake,  misrepresentation  or 
fraud,  there  is  no  jurisdiction  in  equity  to  afford  relief  to  a  party  who  has  lost 
his  remedy  at  law  through  mere  ignorance  of  a  fact,  the  knowledge  of  which 
might  have  been  obtained  by  due  diligence  and  inquiry,  or  by  a  bill  of  discov- 
ery.4 

b.  Fraud,  Accident,  Mistake  or  Surprise. — In  General. — \\'here,  either  by 
fraud  or  by  accident  or  by  mistake,  without  fault  or  negligence  on  his  part,  or 
that  of  his  agents,  the  defendant  has  been  deprived  of  the  opportunity  to  make 
his  defense  at  law,  a  court  of  equity  will  relieve  against  such  judo-ment.^ 

Nature  of  Fraud  Entitling  to  Relief.— The  doctrine  would  seem  to  be  es- 


183,  16  L.  Ed.  733;  Hendrickson  v.  Hinck- 
ley, 17  How.  443,  15   L.  Ed.  124. 

In  Illinois,  and  under  its  statutes  re- 
lating to  ejectment,  when  a  question  of 
fraud  in  obtaining  a  title  to  real  estate 
has  been  submitted,  in  a  suit  in  ejectment, 
to  a  jury,  and  determined  against  the 
party  setting  it  up,  such  party,  notwith- 
standing the  nature  of  the  action,  cannot 
go  into  equity  and  ask  relief  there,  setting 
up  essentially  the  same  frauds,  and  sus- 
taining them  by  the  same  evidence  that 
he  relied  on  to  make  out  his  case  in  the 
suit  in  ejectment  at  law.  Blanchard  v. 
Brown,  3  Wall.  245,  18   L.   Ed.  69. 

3.  Newly-discovered  evidence. — Life  Ins. 
Co.  V.  Bangs,  103  U.  S.  780,  26  L.  Ea. 
608;  Kibbe  v.  Benson,  17  Wall.  624,  21 
L.    Ed.    741.  '  _   _ 

Where  a  bill  in  equity  sought  to  enjoin 
a  judgment,  and  charged  that  the  com- 
plainant had  a  good  defense  which  he  did 
not  know  of  at  the  time  when  judgment 
at  law  was  rendered  against  him,  and  this 
bill  was  demurred  to,  it  was  error  in  the 
court  below  to  sustain  the  demurrer. 
Davis  V.  Tileston,  6  How.  114,  12  L.  Ed. 
360. 

4.  Facts  must  not  have  been  discover- 
able by  due  diligence  and  equity. — United 
States  V.  Ames,  99  U.  S.  35,  25  L.  Ed. 
295. 

"Courts  of  equity  will  not  grant  re- 
lief merely  upon  the  ground  of  accident 
where  the  accident  has  arisen  without 
fault  of  the  other  party,  if  it  appears  that 
it  might  have  been  avoided  by  inquiry  or 
due  diligence.  1  Story,  Eq.  (9th  Ed.),  § 
105.  Ignorance  of  the  facts  is  often  a 
material  allegation,  but  it  is  never  suf- 
ficient to  constitute  a  ground  of  relief, 
if  it  appears  that  the  requisite  knowledge 
might  have  been  obtained  by  reasonable 
diligence.  Id.,  §  146.  Relief  in  equity 
will  not  be  granted  merely  because  a  se- 
curity in  an  admiralty  suit  becomes  in- 
effectual, if  it  appears  that  it  became  so 
without  fraud,  misrepresentation,  or  acci- 
dent, which  might  have  been  prevented 
by  due  diligence.  Hunt  v.  Rousmanier, 
2  Mas.  366;  Sedam  v.  Williams,  4  Mc- 
Lean 51."  United  States  v.  Ames,  99  U. 
S.   35,  47,  25   L.   Ed.   295. 


5.  Fraud,  accident  or  mistake  as  ground 

for  relief.— Marshall  v.  Holmes,  141  U.  S. 
589,  35  L.  Ed.  870;  Metcalf  v.  Williams, 
104  U.  S.  93,  26  L.  Ed.  665.  And  see  cases 
cited  ante,  "General  Principles  Determin- 
ing Right  to  Relief,"  XIII,  B,  1.  See, 
generally,  the  titles  FRAUD  AND  DE- 
CEIT, vol.  6,  p.  394;  MISTAKE  AND 
ACCIDENT. 

"The  power  of  a  court  of  equity  to  annul 
judgments  and  decrees,  and  all  titles  ac- 
quired under  them,  for  fraud,  where  the 
rights  of  bona  fide  purchasers  have  not 
intervened,  is  too  well  settled  to  require 
discussion.  Freeman  on  Judgments,  §§ 
486,  489,  490,  491:  1  Story  Eq.  Jur.,  §  252." 
Monger  v.  Shirley,  131  U.  S.  cxxxi,  22  L. 
Ed.   449. 

If  a  case  of  fraud  be  established,  equity 
will  set  aside  all  transactions  founded 
upon  it,  by  whatever  machinery  they  may 
have  been  effected,  and  notwithstanding 
any  contrivances  by  which  it  may  have 
been  attempted  to  protect  them.  It  is 
immaterial,  therefore,  whether  such  con- 
trivances and  machinery  consisted  of  a 
decree  of  equity,  and  a  purchase  under 
it  or  a  judgment  at  law,  or  of  other  trans- 
actions between  the  actors  of  the  fraud. 
Arrowsmith  v.  Gleason,  129  U.  S.  86,  100, 
32   L.   Ed.  630. 

Judgment  obtained  by  fraudulent  repre- 
sentation.— Where  the  surety  upon  an  ad- 
ministration bond  was  sued,  and  judg- 
ment recovered  against  him  in  Missis- 
sippi, and  a  court  in  Tennessee  (where 
the  principals  upon  the  bonds  resided)  de- 
cided that  but  a  small  amount  was  due, 
by  the  administrators  upon  their  account, 
and  that  the  judgment  against  the  surety 
had  been  obtained  in  defiance  of  an  in- 
junction issued  by  the  Tennessee  court, 
and  also  by  fraudulent  representations 
made  to  the  surety,  and  it  was  admitted 
that  the  decree  in  Tennessee  was  sup- 
ported by  the  proofs,  the  surety  was  en- 
titled to  relief  by  the  court  in  Mississippi, 
and  the  creditor  must  be  perpetually  en- 
joined from  proceeding  upon  his  judg- 
ment. Cage  V.  Cassidy,  23  How.  109,  16 
L.  Ed.  430. 

A  judgment  at  law  in  favor  of  manu- 
mitted slaves,  in  a  suit  against  an  execu- 
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tablished  that  the  acts  for  which  a  court  of  equity  will,  on  account  of  fraud,  set 
aside  or  annul  a  judgment  or  decree  between  the  same  parties,  rendered  by  a 
court  of  competent  jurisdiction,  have  relation  to  frauds  extrinsic  or  collateral, 
to  the  matter  tried  by  the  first  court,  and  not  to  a  fraud  in  the  matter  on  which 
the  decree  was  rendered.^  The  fraud  must  be  such  as  prevented  the  unsuccess- 
ful party  from  fully  presenting  his  case,  or  which  operated  as  an  imposition 
upon  the  jurisdiction  of  the  tribunal.'^  Mere  false  testimony,  or  forged  docu- 
ments, are  not  enough,  if  the  disputed  matter  has  been  actually  presented  to  and 
considered  by  the  tribunal.^ 

Accident  or  Surprise  Must  Be  of  Nature  Admitting  of  No  Adequate 
Legal  Remedy. — While  accident  or  surprise  may  constitute  a  ground  for 
equitable  relief,  it  must  be  of  such  a  nature  that  the  complainant  had  no  ade- 
quate remedy  at  law,  as  by  an  application  to  the  court  to  postpone  the  trial 
or  continue  the  case,  or  for  a  new  trial,  etc.^ 


tor,  obtained  on  the  admission  by  the 
executor  of  a  sufficiency  of  assets,  may 
be  set  aside  in  equity,  if  such  admission 
was  made,  without  foundation  in  fact,  or 
in  fraud  or  mistake.  Fenwick  v.  Chap- 
man, 9   Pet.  461,  9  L.  Ed.  193. 

Where  benefit  of  defense  lost  by  acci- 
dent without  fraud  of  party. — The  laws  of 
INIississippi  limit  the  liability  of  the  sure- 
ties in  the  official  bond  of  a  sheriff  to  the 
amount  of  the  penalty.  Where  the  surety 
had  been  compelled  to  pay  the  whole 
amount  of  his  bond  before  a  third  party 
recovered  judgment,  the  surety  ought  to 
have  been  relieved  against  an  execution 
by  this  third  party.  Not  having  been 
allowed  to  plead  puis  darrein  continuance, 
and  protect  himself  in  this  way  by  show- 
ing that  he  had  paid  the  full  amount  of 
his  bond,  the  surety  ought  to  have  been 
relieved  in  equity  where  he  had  tiled  a 
bill  for  relief.  Humphreys  v.  Leggett,  9 
How.  297,   13   L.   Ed.   14.5. 

6.  Nature  of  fraud  which  will  justify 
relief. — United  States  v.  Throckmorton,  98 
U.  S.  61,  25  L.  Ed.  93;  Hilton  v.  Guyot, 
1.59  U.  S.  113,  40  L.  Ed.  95;  Moffat  v. 
United  States,  112  U.  S.  24,  28  L.  Ed.  623. 

7.  Must  have  prevented  full  presentation 
of  case  or  imposed  upon  court's  jurisdic- 
tion.— Moffat  V.  United  States,  112  U.  S. 
24,  28  L.  Ed.  623;  Vance  v.  Burbank,  101 
U.  S.  514,  25  L.  Ed.  929. 

"Where  the  unsuccessful  party  has  been 
prevented  from  exhibiting  fully  his  case, 
by  fraud  or  deception  practiced  on  him 
by  his  opponent,  as  by  keeping  him  away 
from  court,  [by]  a  false  promise  of  a 
compromise;  or  where  the  defendant  never 
had  knowledge  of  the  suit,  being  kept  in 
ignorance  by  the  acts  of  the  plaintiff;  or 
where  an  attorney  fraudulently  or  with- 
out authority  assumes  to  represent  a 
party  and  connives  at  his  defeat;  or  where 
the  attorney  regularly  employed  cor- 
ruptly sells  out  his  client's  interest  to  the 
other  side, — these,  and  similar  cases  which 
show  that  there  has  never  been  a  real  con- 
test in  the  trial  or  hearing  of  the  case,  are 
reasons  for  which  a  new  suit  may  be  sus- 
tained to  set  aside  and  annul  the  former 
judgment    or    decree,    and    open    the    case 


for  a  new  and  a  fair  hearing."  United 
States  V.  Throckmorton,  98  U.  S.  61,  25 
L.   Ed.  93. 

Where,  on  the  admitted  allegations  of 
the  bill  to  reopen  and  set  aside  the  decree 
in  a  suit  against  a  corporation  and  others, 
there  was  no  real  defense  made  in  the 
former  suit,  and  the  present  plaintiff  was 
prevented  from  making  that  defense,  by 
the  unfaithful  conduct  of  its  solicitor  and 
its  directors,  and  the  directors  of  the  At- 
lantic Company,  a  case  of  this  kind  is  one 
of  which  a  court  of  equity  will  take  cog- 
nizance. Pacific  Railroad  v.  Missouri  Pac. 
R.  Co.,  Ill  U.  S.  505,  520,  28  L.  Ed.  498; 
United  States  v.  Throckmorton,  98  U.  S. 
61,  25  L.  Ed.  93. 

Where"  a  judgment  has  been  obtained 
without  hearing  evidence  or  hearing  the 
merits  of  claim,  by  defendants  represent- 
ing that  they  are  poor,  that  nothing  can 
be  made  out  of  them,  that  no  part  of  a 
judgment  could  be  collected  by  due  proc- 
ess of  law,  but  that  if  a  verdict  for  one 
hundred  dollars  was  directed  they  would 
pay  the  judgment  on  it,  it  will  not  be  set 
aside  as  having  been  obtained  by  fraud. 
United  States  v.  Beede,  180  U.  S.  343,  349, 
45    L.   Ed.   563. 

8.  False  testimony,  etc.,  insufficient 
where  matter  presented  to  and  considered 
by  court.— Moffat  v.  United  States,  112  U. 
S.  24,  28  L.  Ed.  623:  Vance  v.  Burbank, 
101  U.  S.  514,  25  L.  Ed.  929. 

"In  all  these  cases,  and  many  others 
which  have  been  examined,  relief  has  been 
granted,  on  the  ground  that,  by  some 
fraud  practiced  directly  upon  the  party 
seeking  relief  against  the  judgment  or  de- 
cree, that  party  has  been  prevented  from 
presenting  all  of  his  case  to  the  court. 
On  the  other  hand,  the  doctrine  is  equally 
well  settled  that  the  court  will  not  set 
aside  a  judgment  because  it  was  founded 
on  a  fraudulent  instrument,  or  perjured 
evidence,  or  for  any  matter  which  was 
actually  presented  and  considered  in  the 
judgment  assailed."  United  States  v. 
Throckmorton,  98  U.  S.  61,  25  L.  Ed.  93. 

9.  Accident  or  surprise  must  be  such  as 
not  to  be  remediable  by  application  for 
continuance  or  new  trial. — Crim  v.  Hand- 
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Relief  Granted  Only  against  Mistakes  of  Fact. — In  proceedings  for  eq- 
•  uitable  relief  against  a  judgment,  the  usual  rule  of  equity  applies  that  there  can 
be  no  relief  in  a  court  of  equity  against  a  mistake  of  law,  but  only  against  mis- 
take of  fact.io 

c.  Judgment  Based  on  Illegal  Cause  of  Action. — In  Illinois  the  statute  re- 
lating to  gambling,  and  gambling  contracts,  provides  that  all  judgments  given 
contrary  to  the  provisions  of  such  act,  may  be  set  aside  and  vacated  by  any 
court  of  equity,  upon  bill  filed  for  that  purpose,  or  may  be  set  aside  on  motion 
and  due  notice.  Under  this  statute  it  has  been  held  that  a  suit  in  equity  will 
lie  to  set  aside  a  judgment  at  law  on  a  note  given  for  money  lost  in  gaming, 
where  the  obligor  failed  to  make  defense. ^^  The  general  rule  in  equity  that 
courts  of  chancery  will  not  take  jurisdiction  when  there  is  an  adequate  defense 
or  remedy  at  law,  must,  it  has  been  held,  yield  to  the  requirements  of  the  stat- 
ute, that  relief  may  be  granted  in  a  court  of  equity  to  vacate  and  set  aside  judg- 
ments and  contracts  obtained   in  violation  of  such  provision. ^^ 

d.  Errors  or  Irregularities  in  Judgment. — As  has  already  been  stated  a  court 
of  equity  does  not  act  as  a  supervisory  tribunal  over  judgments  at  law,  and  will 
not  relieve  against  such  judgments  on  account  of  mere  errors  or  irregularities 
therein.  13 

3.  Right  to  Relieve;  as  Affected  by  Negligence  or  Fault  oe  Applicant. 
— A  court  of  equity  will  not  relieve  against  a  judgment  at  law  where  the  party 
seeking  its  aid  has  been  guilty  of  negligence  or  fault,  by  himself  or  his  agent.^* 


ley,  94  U.  S.  652,  24  L.  Ed.  216;  Hendrick- 
son  V.  Hinckley,  17  How.  443,  15  L.  Ed. 
124.  See  the  titles  CONTINUANCES, 
vol.   4,   p.   544,   et   seq.;   NEW   TRIAL. 

Facts  held  not  to  authorize  relief  on 
ground  of  accident  or  surprise. — The  fact 
that  a  witness  upon  whom  the  defendant 
in  the  suit  at  law  relied  was  so  sick  during 
his  examination  as  to  impair  his  recol- 
lection of  facts  within  his  knowledge,  is 
not  ground  for  equitable  relief,  since  the 
defendant  might  have  applied  to  the  court 
to  postpone  the  trial  or  continue  the  case. 
Crim  V.  Handley,  94  U.  S.  652,  24  L.  Ed. 
216. 

"If  a  witness  is  too  unwell  to  testify 
understandingly,  the  proper  remedy  for 
the  party  is  to  move  for  a  postponement  of 
the  trial;  and  if  he  elects  to  proceed  and 
is  unsuccessful,  his  only  remedy  is  a  mo- 
tion for  a  new  trial  to  the  court  where 
the  accident  occurred."  Crim  v.  Hand- 
ley,  94  U.   S.   652,  24  L.   Ed.   216. 

Relief  will  not  be  granted  against  a 
judgment  at  law  because  the  record  of  a 
prior  suit  upon  which  the  defendant  re- 
lied was  lost  or  could  not  be  found  by 
the  clerk  of  the  court.  The  loss  of  the 
record,  and  an  unsuccessful  search  for  it, 
presented  a  good  cause  for  a  continuance. 
Proof  of  its  contents  was  also  available 
under  such  circumstances  as  secondary 
evidence.  Crim  v.  Handley,  94  U.  S.  652, 
24  L.   Ed.  216. 

.  In  Hendrickson  v.  Hinckley,  17  How. 
443,  15  L.  Ed.  124,  it  was  held  that  the 
fact  that  certain  letters  from  a  codefend- 
ant  were  read  to  the  jury  as  admissions 
was  untenable  as  a  ground  of  equitable 
relief. 

The  absence  of  one  of  the  counsel  em- 
ployed to  conduct  the  defense  in  a  suit  at 


law  does  not  furnish  ground  for  equitable 
relief,  where  it  appears  that  the  defend- 
ant, had  he  been  present  at  the  trial,  might 
have  employed  other  counsel  equally  com- 
petent. Crim  V.  Handley,  94  U.  S.  652, 
24   L.    Ed.   216. 

10.  No  relief  against  mistake  of  law. — 
United  States  v.  Ames,  99  U.  S.  35,  25  L. 
Ed.  295.  See,  generally,  the  title  MIS- 
TAKE AND  ACCIDENT. 

11.  Judgment  on  note  given  for  money 
lost  at  gaming. — Pearce  v.  Rice,  142  U.  S. 
28,  35  L.  Ed.  925.  See  the  titles  GAMB- 
LING CONTRACTS,  vol.  6,  p.  537;  IL- 
LEGAL CONTRACTS,  vol.   6,  p.  737. 

The  judgments  which  the  statute  per- 
mits to  be  vacated,  upon  bill  in  equity  or 
motion,  embrace  those  on  confession,  as 
well  as  those  rendered  upon  default,  or 
without  a  direct  issue,  fully  and  fairly 
tried,  between  proper  parties.  Pearce  v. 
Rice,  142  _U.  S.  28,  35,  35  L.  Ed.  925. 

12.  Relief  irrespective  of  existence  of 
adequate  legal  remedy. — Pearce  v.  Rice, 
142  U.  S.   28,  36,   35   L.   Ed.   925. 

13.  Errors  or  irregularities  in  judgment 
not  ground  for  relief. — See  ante,  "Power 
of  Courts  of  Equity  to  Grant  Relief," 
XIII,  A. 

A  bill  in  chancery  will  not  lie  for  the 
purpose  of  perpetually  enjoining  a  judg 
ment,  upon  the  ground  that  there  was  a 
false  return  in  serving  process  upon  one 
of  the  defendants.  Redress  must  be 
sought  in  the  court  which  gave  the  judg- 
ment, or  in  an  action  against  the  marslfal. 
Walker  v.  Robbins,  14  How.  584,  14  L.  Ed. 
552. 

14.  Negligence  or  fault  of  applicant  or 
agent  as  bar  to  relief. — Marine  Ins.  Co. 
V.  Hodgson,  7  Cranch  332,  333,  3  L.  Ed. 
362;  Truly  v.  Wanzer,  5   How.   141,   12  L. 
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It  is  a  familiar  principle  that  no  one  can  be  relieved  against  a  judgment,  however 
unjust  he  may  consider  it,  if  he  had  a  defense  and,  through  his  own  fault,  failed 
to  present  it.^^ 

C.    Procedure  to  Obtain  Relief — 1.    In  Ge^n^ral. — While  a  bill  in  equity 


Ed.  88;  Humphreys  v.  Leggett,  9  How. 
297,  13  L.  Ed.  145;  Sample  v.  Barnes,  14 
How  70,  14  L.  Ed.  330;  Hendrickson  v. 
Hinckley,  17  How.  443,  15  L.  Ed.  124; 
Hungerford  v.  Sigerson,  20  How.  156,  15 
L.  Ed.  869;  Avery  v.  United  States,  12 
Wall  304,  20  L.  Ed.  405;  Kibbe  v.  Benson, 
17  Wall.  624,  21  L.  Ed.  741;  Crim  v.  Hand- 
ley,  94  U.  S.  652,  24  L.  Ed.  216;  Brown  v. 
Buena  Vista  County,  95  U.  S.  157,  24  L. 
Ed.  422;  United  States  v.  Ames,  99  U.  S. 
35,  25  L.  Ed.  295;  Life  Ins.  Co.  v.  Bangs, 
103  U.  S.  780,  26  L.  Ed.  608;  Embry  V. 
Palmer,  107  U.  S.  3,  27  L.  Ed.  346;  Knox 
County  V.  Harshman,  133  U.  S.  152,  33  L. 
Ed.  586;  Marshall  v.  Holmes,  141  U.  S. 
589,  35  L.  Ed.  870.  See,  also,  cases  cited 
ante,  "General  Principles  Determining 
Right  to  Relief,"  XIII,  B,  1. 

15.  No  relief  where  defense  available  at 
law  not  presented  through  party's  own 
fault.— Avery  v.  United  States,  12  Wall. 
304,  20  L.  Ed.  405;  Life  Ins.  Co.  v.  Bangs, 
103  U.  S.  780,  26  L.  Ed.  608;  Sample  v. 
Barnes,  14  How.  70,  14  L.  Ed.  330.  See 
ante,  "General  Principles  Determining 
Right  to  Relief,"  XIII,  B,  1.  And  see  the 
title  EQUITY,  vol.  5,  p.  803. 

"The  power  of  a  court  of  equity  to  re- 
lieve against  a  judgment,  upon  the  ground 
of  fraud  in  a  proceeding  had  directly  for 
that  purpose,  is  well  settled.  The  power 
extends  also  to  cases  of  accident  and  mis- 
take. But  such  relief  is  never  given  upon 
any  ground  of  which  the  complainant, 
with  proper  care  and  diligence,  could  have 
availed  himself  in  the  proceeding  at  law. 
In  all  such  cases  he  must  be  without  fault 
or  negligence.  If  he  be  not  within  this 
category,  the  power  invoked  will  refuse 
to  interfere,  and  will  leave  the  parties 
where  it  finds  them.  Laches,  as  well  as 
positive  fault,  is  a  bar  to  such  relief.  Dun- 
can V.  Lyon,  3  Johns.  (N.  Y.)  Ch.  351; 
Marine  Ins.  Co.  v.  Hodgson,  7  Cranch 
332,  3  L.  Ed.  362;  Story,  Eq.  Jur.,  §§  894- 
896;  Bigelow  on  Estoppel,  151;  Freeman 
on  Judgments,  §§  486,  489,  490,  495." 
Brown  v.  Buena  Vista  County,  95  U.  S. 
157,  24  L.  Ed.  422.  See  the  titles 
LACHES;  LIMITATION  OF  ACTIONS 
AND  ADVERSE  POSSESSION. 

To  a  bill  filed  to  enjoin  the  enforce- 
ment of  certain  judgments  rendered 
against  the  complainant  by  the  mayor  of 
St.  Louis  for  the  amount  of  alleged  ben- 
efit to  his  property  from  the  opening  of  a 
street  in  that  city,  and  setting  forth,  as 
grounds  of  relief,  want  of  authority  in  the 
mayor,  and  various  defects  and  irregu- 
larities in  the  proceedings,  a  demurrer  on 
the  ground  that  a  court  of  equity  had  no 
jurisdiction  of  the  matter,  and  that  the 
complainant  had  a  plain,  adequate,  and 
complete    remedy    at    law,    was    sustained. 


Ewing  V.  St.  Louis,  5  Wall.  413,  18  L. 
Ed.  657. 

Where  A  was  in  actual  possession  and 
use  of  railroad  on  which  a  mortgage  was 
a  lien  and  should  have  used  its  revenue 
first  to  pay  the  interest  of  the  mortgage; 
and  by  not  doing  so  there  was  a  fore- 
closure of  the  mortgage,  held,  that  the 
proper  place  to  make  such  defense  was  at 
foreclosure  suit,  and  would  not  be  allowed 
in  separate  suit,  as  courts  of  equity  do  not 
sit  to  restore  opportunities  or  review  pos- 
sibilities. Leavenworth  County  Comm'rs 
V.  Chicago,  etc.,  R.  Co.,  134  U.  S.  688,  708, 
33    L.    Ed.    1064. 

After  the  mandate  went  down  to  the 
circuit  court,  in  the  case  of  Ballance  v. 
Forsyth,  13  How.  18,  14  L.  Ed.  32,  Bal- 
lance filed  a  bill  upon  the  equity  side  of 
the  court,  setting  forth  the  same  titles 
which  were  involved  in  the  suit  at  law, 
and  praying  relief.  It  was  not  allowable 
for  him  to  appeal  from  the  judgment  of 
the  circuit  court  and  supreme  court  to  a 
court  of  chancery,  upon  the  merits  of  the 
legal  titles  involved  in  the  controversy 
they  had  adjudicated.  The  objections  to 
the  titles  of  his  adversary  should  have 
been  urged  upon  the  trial  of  the  suit  at 
law;  and  if  they  are  founded  upon  alleged 
errors  in  the  location  and  survey,  all  such 
questions  are  administrative  in  their  char- 
acter, and  must  be  disposed  of  in  the  land 
office.  He  ought  to  have  made  opposi- 
tion there;  if  he  did  not,  he  is  concluded 
by  his  laches.  Ballance  v.  Forsyth,  24 
How.  183,  16  L.  Ed.  733. 

Where  a  party  has  remained  for  ten 
years  in  the  undisturbed  enjoyment  of 
the  property  which  he  purchased,  it  was 
no  ground  for  an  injunction  to  stay  pro- 
ceedings for  the  recovery  of  the  purchase 
money,  to  say  that  the  original  purchase 
was  void  by  the  laws  of  the  state,  but  that 
he  had  neglected  to  urge  that  defense  at 
law,  or  to  say  that  he  had  heard  that 
some  persons  unknown  might  possibly  at 
some  future  time  assert  a  title  to  the  prop- 
erty. Such  an  injunction,  if  granted,  must 
be  dissolved.  Truly  v.  Wanzer,  5  How. 
141,  12  L.  Ed.  88. 

Where  there  was  a  judgment  at  law 
against  a  defendant  in  Mississippi,  and  he 
sought  relief  in  equity,  upon  the  ground 
that  the  consideration  of  the  contract  was 
the  introduction  of  slaves  into  the  state, 
and  consequently  illegal,  a  court  of  equity 
will  not  grant  relief,  because  the  com- 
plainant was  in  pari  delicto  with  the  other 
party.  Sample  v.  Barnes,  14  How.  70,  14 
L.    Ed.   330. 

A  court  of  equity  does  not  interfere 
with  judgments  at  law,  unless  the  com- 
plainant has  an  equitable  defense  of  which 
he    could    not    avail    himself,    at    law,    be- 
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for  relief  against  a  judgment  at  law  is  often  spoken  of  as  a  bill  to  set  aside  such 
judgment  and  for  a  new  trial,i«  yet,  in  actual  practice,  a  court  of  equity,  upon  a 
bill  filed  for  relief  against  a  judgment  at  law,  does  not  actually  annul  such 
a  judgment  and  order  a  new  trial  at  law,  but  if  facts  are  alleged  and  proven, 
which  show  it  to  be  against  conscience  to  execute  it,  and  of  which  the  complain- 
ant in  the  bill  could  not  have  availed  himself  at  law,  or  was  prevented  from  so 
doing  by  fraud,  accident,  etc.,  without  fault  or  negligence  on  his  part  or  that 
■of  his  agents,  the  court  will,  by  injunction,  restrain  the  adverse  party  from 
availing  himself  of  such  judgment. ^'^ 

2.  Jurisdiction— a.  Where  Judgment  against  Which  Relief  Sought  Was 
Rendered  in  Federal  Court. — A  bill  to  enjoin  a  judgment  at  law  rendered  for 
the  defendant  in  equity  against  the  plaintiff,  must  be  brought  in  the  court  of 
the  United  States,  where  such  judgment  was  rendered  in  that  court. ^^     A  state 


cause  it  did  not  amount  to  a  legal  de- 
fense, or  had  a  good  defense  at  law  which 
he  was  prevented  from  availing  himself 
of  by  fraud  or  accident  unmixed  with  neg- 
ligence of  himself  or  his  agents.  There- 
fore, a  bill  was  properly  dismissed  where 
the  complainant  sought  relief  from  a  judg- 
ment   at    law,    for    the    following    reasons: 

1.  Where  he  alleged  that  he  had  been  de- 
frauded in  the  sale  of  the  property,  for 
the  purchase  of  which  he  gave  his  notes. 
The  fraud  was  pleaded  at  law,  and  the 
verdict  against  him.  Moreover,  six  years 
■elapsed  between  the  sale  and  suit,  and  no 
effort   was    made   to   rescind    the   contract. 

2.  Certain  verbal  promises  alleged  to  have 
been  made  by  the  agent  of  the  vendor. 
These  were  not  admissible  in  any  court  to 
vary  a  written  contract.  This  defense  was 
also  set  up  at  law,  and  failed.  3.  That 
certain  letters  from  a  codefendant  were 
read  to  the  jury  as  admissions.  This 
ground  of  relief  was  also  untenable.  4. 
That  certain  claims  of  set-off  existed 
which  he  purposely  abstained  from  using 
in  the  trial  at  law.  If  he  voluntarily 
waived  this  defense,  relying  upon  a  sep- 
arate action,  he  has  no  right  now  to  ask 
a  court  of  equity  to  interfere.  Hendrick- 
son  V.  Hinckley,  17  How.  443,  15  L.  Ed. 
124. 

16.  Bill  for  new  trial. — Bank  v.  Cooper, 
20  Wall.  171,  22  L.  Ed.  273;  United  States 
V.  Throckmorton,  98  U.  S.  61,  25  L.  Ed. 
«3;  Metcalf  v.  Williams,  104  U.  S.  93,  26 
L.  Ed.  665;  Crim  v.  Handley,  94  U.  S.  652, 
24  L.  Ed.  216.  And  see  ante,  "Power  of 
Courts  of  Equity  to  Grant  Relief,"  XII,  A. 

"Formerly  bills  in  equity  were  con- 
stantly filed  to  obtain  new  trials  in  actions 
'at  law,  a  practice  which  still  obtains  in 
Kentucky,  and  perhaps  in  some  other 
jurisdictions;  but  the  firmly  settled  prac- 
tice by  which  courts  of  law  entertain  mo- 
tions for  new  trial,  and  the  dislike  of  one 
court  unnecessarily  to  interfere  with  pro- 
ceedings in  another,  has  caused  an  almost 
total  disuse  of  that  jurisdiction.  Courts 
of  equity,  however,  still  entertain  bills  to 
set  aside  judgments  obtained  by  fraud, 
accident,  or  mistake."  Metcalf  v.  Wil- 
liams, 104  U.  S.  93,  26  L.  Ed.  665. 

As    to     bills    to     set     aside     judgments 


founded   on   illegal   causes   of  action,   see 

ante,  "Judgment  Based  on  Illegal  Cause 
of  Action,"  XIII,  B,  2,  c. 

17.  Judgment  not  annulled  or  new  trial 
granted    but    successful    party    enjoined. — 

Humphreys  v.  Leggett,  9  How.  297,  13 
L.  Ed.  145;  Truly  v.  Wanzer,  5  How.  141, 
12  L.  Ed.  88;  Marshall  v.  Holmes,  141  U. 
S.  589,  35  L.  Ed.  870.  See  ante,  "When 
Proper,"   XIII,    B. 

"  'The  suit  in  chancery  does  not  draw 
into  question  the  judgments  and  proceed- 
ings at  law,  or  claim  a  right  to  revive 
them.  It  sets  up  an  equity  independently 
of  the  judgment,  which  admits  the  validity 
of  that  judgment,  but  suggests  reasons 
why  the  party  who  has  obtained  it  ought 
not  to  avail  himself  of  it.  It  proposes  to 
try  a  question  entirely  new,  which  has  not 
been  and  could  not  be  litigated  at  law. 
It  may  be  brought  before  the  commence- 
ment of  a  suit  at  law,  pending  such  suit, 
or  after  its  decision  by  the  highest  law 
tribunal.'  See,  also,  Marshall  v.  Holmes, 
ante,  589  (141  U.  S.  589,  35  L.  Ed.  870),  and 
cases  there  cited."  Johnson  v.  St.  Louis, 
etc.,  R.  Co.,  141  U.  S.  602,  35  L.  Ed.  875, 
quoting  from  opinion  of  Marshall,  C.  J.,  in 
Parker  v.  Circuit  Court,  12  Wheat.  561,  6 
L.    Ed.    729. 

18.  Bill  to  enjoin  federal  judgment  must 
be  brought  in  federal  court. — Simms  v. 
Guthrie,   9   Cranch   19,   3    L.   Ed.   642. 

Generally,  as  to  the  ancillary  jurisdic- 
tion of  the  United  States  circuit  courts 
to  restrain  judgments  in  the  same  court, 
see  the  title  COURTS,  vol.  4,  p.  984. 

May  issue  notwithstanding  pending  of 
writ  of  error  in  supreme  court. — An  in- 
junction out  of  the  circuit  court,  to  stay 
proceedings  on  a  judgment  at  law  in  that 
court,  may  issue,  notwithstanding  the 
pendency  of  a  writ  of  error  on  the  judg- 
ment in  the  federal  supreme  court.  Parker 
7'.  Circuit  Court,  12  Wheat.  561,  6  L.  Ed. 
729. 

"It  is  contended  that  an  injunction  could 
not  be  awarded,  while  the  record  was  be- 
fore this  court  on  a  writ  of  error.  We 
do  not  think  this  a  valid  objection.  The 
suit  in  chancery  does  not  draw  into  ques- 
tion the  judgment  and  proceedings  at  law, 
or  claim  a  right  to  revise  them.     It  sets 


636 


JUDGMENTS  AND  DECREES. 


court  has  no  jurisdiction  to  enjoin  a  judgment  of  the  circuit  court  of  the  United 

States. ^^ 

b.  Jurisdiction  of  Federal  Courts  to  Reliez'e  against  Judgments  of  State 
Courts.— A  circuit  court  of  the  United  States,  in  the  exercise  of  its  equity 
powers,  and  where  diverse  citizenship  gives  jurisdiction  over  the  parties,  may, 
in  a  proper  case,  deprive  a  party  of  the  benefit  of  a  judgment  fraudulently  ob- 
tained by  him  in  a  state  court,  if  the  circumstances  are  such  as  would  authorize 
relief  by  the  federal  court,  if  the  judgment  had  been  rendered  by  it  and  not  by 
a  state  court. 20 


up  an  equity  independent  of  the  judgment, 
which  admits  the  validity  of  that  judg- 
ment, but  suggests  reasons  why  the  party 
who  has  obtained  it  ought  not  to  avail 
himself  of  it.  It  proposes  to  try  a  ques- 
tion entirely  new,  which  has  not  been  and 
could  not  be,  litigated  at  law.  It  may  be 
brought  before  the  commencement  of_  a 
suit  at  law,  pending  such  suit,  or  after  its 
decision  by  the  highest  law  tribunal.  The 
bill  is  an  original  bill,  and  may  be  filed, 
although  an  injunction  should  not  be 
awarded.  The  injunction  arrests  proceed- 
ings at  law,  and  may  be  dissolved  or  con- 
tinued, without  making  any  final  decree 
in  the  case.  The  condition  of  the  suit  at 
law  may  be  a  reason  for  imposing  terms 
on  the  party  who  applies  for  an  injunction, 
but  can  be  no  reason  for  refusing  it.  The 
subpcena  and  injunction  act  on  the  person 
to  whom  they  are  directed,  not  on  the 
record,  and  it  can  be  of  no  censequence 
where  the  record  is."  Parker  v.  Circuit 
Court,  12  Wheat.  561,  6  L.  Ed.  729. 

19.  State  court  may  not  enjoin  judgment 
of  United  States  circuit  court. — McKim 
V.  Voorhies,  7  Cranch    279,  3  L.  Ed.  342. 

20.  Jurisdiction  of  federal  courts  to  re- 
lieve against  judgments  of  state  courts. — 
Marshall  v.  Holmes,  141  U.  S.  589,  35  L. 
Ed.  870;  Central  Nat.  Bank  v.  Stevens,  1651 
U.  S.  432,  42  L.  Ed.  807;  Robb  v.  Vos,  155 
U.    S.   13,  39   L.   Ed.   52. 

"Is  it  true  that  a  circuit  court  of  the 
United  States,  in  the  exercise  of  its  equity 
powers,  and  where  diverse  citizenship 
gives  jurisdiction  over  the  parties,  may 
not  in  any  case,  deprive  a  party  of  the 
benefit  of  a  judgment  fraudulently  ob- 
tained by  him  in  a  state  court,  the  cir- 
cumstances being  such  as  would  authorize 
relief  by  the  federal  court,  if  the  judgment 
had  been  rendered  by  it  and  not  by  a 
state  court?  A  leading  case  upon  this 
subject  is  Barrow  v.  Hunton,  99  U.  S. 
80,  82,  83,  85,  25  L.  Ed.  407.  That  was  a 
suit  in  one  of  the  courts  of  Louisiana  to 
annul  a  judgment  rendered  in  a  court  of 
that  state,  upon  the  ground  that  it  was 
founded  upon  a  default  taken,  without 
lawful  service  of  the  petition  and  a  cita- 
tion, and  because,  prior  to  the  judgment, 
the  party  seeking  to  have  it  set  aside  had 
been  adjudged  a  bankrupt.  The  case  was 
removed  to  the  circuit  court  of  the  United 
States,  and  was  subsequently  remanded  to 
the  state  court.  This  court  held  that  the 
jurisdiction  of  the   circuit  court  depended 


upon  the  question  whether  the  action  to 
annul  the  judgment  was  or  was  not  in  its 
nature  a  separate  suit,  or  only  a  supple- 
mentary proceeding  so  connected  with  the 
original  suit  as  to  form  an  incident  to  it, 
and  to  be  substantially  a  continuation  of 
it.  It  said:  'If  the  proceeding  is  merely 
tantamount  to  the  common-law  practice  of 
moving  to  set  aside  a  judgment  for  ir- 
regularity, or  to  a  writ  of  error,  or  to  a 
bill  of  review  or  an  appeal,  it  would  be- 
long to  the  latter  catagory,  and  the  United 
States  courts  could  not  properly  enter- 
tain jurisdiction  of  the  case.  Otherwise, 
the  circuit  courts  of  the  United  States 
would  become  invested  with  power  to 
control  the  proceedings  in  the  state  courts, 
or  would  have  appellate  jurisdiction  over 
them  in  all  cases  where  the  parties  are 
citizens  of  different  states.  Such  a  result 
would  be  totally  inadmissible.  On  the 
other  hand,  if  the  proceedings  are  _  tan- 
tamount to  a  bill  in  equity  to  set  aside  a 
decree  for  fraud  in  the  obtaining  thereof, 
then  they  constitute  an  original  and  inde- 
pendent proceeding,  and  according  to  the 
doctrine  laid  down  in  Gaines  v.  Fuentes, 
92  U.  S.  10,  23  L.  Ed.  524,  the  case  might 
be  within  the  cognizance  of  the  federal 
courts.  The  distinction  between  the  two 
classes  of  cases  may  be  somewhat  nice, 
but  it  may  be  affirmed  to  exist.  In  the 
one  class,  there  would  be  a  mere  revision 
of  errors  and  irregularities,  or  of  the  legal- 
ity and  correctness  of  the  judgments  and 
decrees  of  the  state  courts;  and  in  the 
other  class,  the  investigation  of  a  new 
case,  arising  upon  new  facts,  although 
having  relation  to  the  validity  of  an  ac- 
tual judgment  or  decree,  or  of  the  party's 
right  to  claim  any  benefit  by  reason 
thereof.'  "  Marshall  v.  Holmes,  141  U.  S. 
589,  35  L.  Ed.  870.  See,  also,  Johnson  v. 
Waters,  111  U.  S.  640,  28  L.  Ed.  547;  Ar- 
rowsmith  v.  Gleason,  129  U.  S.  86,  32  L. 
Ed.    630. 

"These  authorities  would  seem  to  place 
beyond  question  the  jurisdiction  of  the 
circuit  court  to  take  cognizance  of  the 
present  suit,  which  is  none  the  less  an 
original,  independent  suit,  because  it  re- 
lates to  judgments  obtained  in  the  court 
of  another  jurisdiction.  While  it  cannot 
require  the  state  court  itself  to  set  aside 
or  vacate  the  judgments  in  question,  it 
may,  as  between  the  parties  before  it,  if 
the  facts  justify  such  relief,  adjudge  that 
Mayer    shall    not    enjoy    the    inequitable 
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3.  Parties — a.  In  General. — In  proceedings  for  equitable  relief  against  judg- 
ments, those  persons,  and  those  alone,  should  be  made  parties  who  have  an  in- 
terest in  the  subject  of  controversy  and  whose  rights  may  be  affected  by  the 
decision  of  the  case. 21  Persons  who  are  not  parties  to  a  judgment,  who  are  not 
in  any  sense  bound  by  it,  and  who  cannot  be  made  liable  for  it  in  personam, 
cannot  sustain_  a  bill  in  equity  for  relief  against  a  judgment  which  is  of  itself 
no  lien  on  their  property. 22 

b.  United  States  as  Party  Defendant. — Proceedings  to  obtain  relief  by  in- 
junction against  a  judgment  at  law  fall  within  the  principle  that  the  government 
is  not  liable  to  be  sued,  except  by  its  own  consent. ^^ 

4.  Allegations  of  Bill. — The  bill  for  an  injunction  against  a  judgment  at 
law  must,  as  in  the  case  of  bills  in  equity  generally,  set  out  plainly  the  facts  upon 
which  the  complainant  relies  for  relief.2^  Such  bill  must  show  the  existence  of 
some  of  the  grounds  already  set  out  as  sufficient  to  authorize  the  interposition 


advantage  obtained  by  his  judgments.  A 
decree  to  that  effect  would  operate  di- 
rectly upon  him,  and  would  not  contra- 
vene that  provision  of  the  statute  pro- 
hibiting a  court  of  the  United  States 
from  granting  a  writ  of  injunction  to  stay 
proceedings  in  a  state  court.  It  would 
simply  take  from  him  the  benefit  of  judg- 
ments obtained  by  fraud."  Marshall  v. 
Holmes,   141   U.   S.   589,  35   L.   Ed.  870. 

21.  Proper  parties. — Atkins  v.  Dick  & 
Co.,  14  Pet.  114,  10  L.  Ed.  378.  See,  gen- 
erally, the  titles  INJUNCTIONS,  vol.  6, 
p.  1022;  PARTIES. 

A  bill  in  equity  to  enjoin  a  judgment  at 
law,  is  not  to  be  considered  as  an  origi- 
nal bill,  and  therefore,  it  is  not  necessary, 
in  a  court  of  limited  jurisdiction,  to  make 
other  parties,  if  the  introduction  of  those 
parties  should  create  a  doubt  as  to  the 
jurisdiction  of  the  court.  Simms  v.  fiuth- 
rie,  9  Cranch  19,  3   L.   Ed.  642. 

Joinder  of  parties. — Where  a  joint  judg- 
ment has  been  rendered  at  law  against 
two  or  more  persons,  they  have  an  un- 
questionable right  to  unite  in  their  appli- 
cation to  a  court  of  equity,  for  an  injunc- 
tion to  such  judgment.  Stephens  v.  Mc- 
Cargo,  9  Wheat.  502,  6  L.  Ed.   145. 

22.  Persons  not  parties  to  judgment  and 
not  bound  by  it. — Stone  v.  Towne,  91  U. 
S.  341,  23  L.  Ed.  412.  In  this  case  A.  re- 
covered in  the  circuit  court  of  the  United 
States  for  the  southern  district  of  Missis- 
sippi, a  judgment  against  the  adrninistra- 
tor  of  B.,  to  the  payment  whereof  he 
sought,  by  appropriate  proceedings  in 
Louisiana,  to  subject  certain  lands  there 
situate.  C,  who  was  not  a  party  to  the 
judgment,  claimed  them  under  an  alleged 
conveyance  to  his  ancestor  from  B.  It 
was  held  that  C,  inasmuch  as  the  judg- 
ment was  not  a  lien  upon  the  lands,  nor 
binding  in  any  sense  upon  him,  could  not 
sustain   a   bill  in   chancery  to   set   it  aside. 

A  bill  for  an  injunction  was  filed,  alleg- 
ing that  the  parties  who  had  obtained  a 
judgment  at  law  for  amount  of  a  bill  of 
e.xchange,  of  which  the  complainant  was 
endorser,  had,  before  the  suit  was  insti- 
tuted, obtained  payment  of  the  bill  from  a 
subsequent  endorser,   out  of  funds   of  the 


drawer  of  the  bill,  obtained  by  the  subse- 
quent endorser,  from  one  of  the  drawers. 
It  was  held,  that  it  was  not  necessary  to 
make  the  subsequent  endorser,  who  was 
alleged  to  have  made  the  payment,  a  party 
to  the  injunction  bill.  Atkins  v.  Dick  & 
Co.,  14  Pet.   114,  10  L.  Ed.  378. 

23.  Injunction  proceedings  within  pro- 
hibition of  suits  against  government. — 
Although  a  circuit  court,  sitting  as  a 
court  of  law,  may  direct  credits  to  be  given 
on  a  judgment  in  favor  of  the  United 
States,  and  consequently  examine  the 
grounds  on  which  such  an  entry  is 
claimed,  and  may  direct  the  execution  to 
be  stayed  until  such  an  investigation  shall 
be  made,  yet  it  cannot  entertain  a  bill,  on 
the  equity  side,  praying  that  the  United 
States  may  be  perpetually  enjoined  from 
proceeding  upon  such  judgment.  United 
States  7A  McLemore,  4  How.  286,  11  L.  Ed. 
977;  Hill  V.  United  States,  9  How.  386, 
13  L.  Ed.  185.  See  the  title  UNITED 
STATES. 

24.  Statement  of  facts  constituting 
grounds  for  relief. — Hungerford  v.  Siger- 
son,  20  How.  156,  15  L.  Ed.  869;  Sheets 
V.  Selden,  7  Wall.  416,  19  L.  Ed.  166.  See, 
generally,  the  titles  EQUITY,  vol.  5,  p. 
803;    INJUNCTIONS,  vol.   6,  p.    1022. 

Equity  refuses  to  relieve  from  a  judg- 
ment unless  substantial  merits  are  shown. 
Brown  v.  Wygant,  163  U.  S.  618,  624,  41 
L.  Ed.  284. 

To  deprive  a  party  of  the  fruits  of  a 
judgment  of  law,  it  must  be  against  con- 
science that  he  should  enjoy  them;  the 
party  complaining  must  show  that  he  has 
more  equity  than  the  party  in  whose  favor 
the  law  has  decided.  Brashear  v.  West, 
7   Pet.    608,   8    L.    Ed.   801. 

"If  the  party  has  established  the  facts 
on  which  he  relies  to  sustain  his  action, 
he  comes  within  the  rules  giving  relief  in 
equity  against  judgments  at  law.  If  he  is 
not  one  of  the  class  entitled  to  such  re- 
lief, he  has  no  standing  in  a  court  of 
equity.  A  determination  of  the  allega- 
tions of  fact  upon  which  the  jurisdiction 
rests,  will,  therefore,  determine  the  entire 
case."  Kibbe  v.  Benson,  17  Wall.  624,  627, 
21   L.  Ed.   741. 
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of  a  court  of  equity,  as  that  the  complainant  had  a  good  defense  not  available 
at  law,  or  then  unknown,  or  a  defense  which,  though  available  at  law,  he  was 
prevented  from  making  by  fraud,  accident  or  mistake,  and  without  fault  on  hi* 
part,25  and  that  the  complainant  had  no  adequate  remedy  at  law.^^ 

5,  Hearing  and  Determination. — See,  generally,  the  title  Injunctions,  vol. 
6,  p.  1022. 

Grant  of  Relief  upon  Conditions. — When  a  judgment  debtor  comes  into 
court,  asking  protection  on  the  ground  that  he  has  satisfied  the  judgment,  the 
door  is  fully  opened  for  the  court  to  modify  or  grant  the  prayer,  upon  such 
conditions  as  justice  demands. ^'^ 

XIV.   Judgment  Liens. 

A.  Definition,  Nature  and  Effect — 1.  Definition. — In  courts  of  eq- 
uity, the  term  lien  is  used  as  synonymous  with  a  charge  or  encumbrance  upor 
the  thing,  where  there  is  neither  jus*  in  re,  nor  ad  rem,  nor  possession  of  the 
thing.  Hence  a  judgment  which,  by  virtue  of  the  statute  of  Westminster 
2d,2s  is  a  charge  upon  the  lands  of  the  debtor,  is  called  in  courts  of  equity  in 
England,  and  in  the  courts  of  law  of  this  country,  a  lien.^^ 

2.  Nature  and  Effect. — The  lien  of  a  judgment  constitutes  no  property  or 
right  in  the  land  itself  of  the  judgment  debtor,  but  is  merely  a  general  lien  se- 
curing a  preference  over  subsequently  acquired  interests  in  the  property .^o     Such 


25.  Allegations  as  to  inability  to  defend 
at  law,  fraud,  accident,  etc. — See,  gen- 
erally, ante,  "When  Proper,"  XIII,  B. 

Allegations  held  insufficient. — Where  a 
bill  in  chancery  was  filed  for  the  purpose 
of  enjoining  a  judgment  at  law,  obtained 
upon  a  promissory  note,  and  the  bill  did 
not  allege  that  adequate  relief  could  not 
be  had  at  law,  and  did  not  contain  any 
charges  of  fraud;  neither  did  it  aver  that 
it  was  owing  to  the  contrivance  or  unfair- 
ness of  the  defendant  that  an  adequate 
remedy  could  not  be  had  at  law,  nor  did 
it  show  the  necessity  of  interference  by 
a  court  of  equity  to  obtain  a  discovery, 
the  bill  must  be  dismissed.  Hungerford 
V.   Sigerson,  20  How.   156,   15  L.   Ed.   869. 

"In  the  case  before  us  the  bill  in  equity 
of  the  judgment  debtor  contains  no  alle- 
gation of  any  fraud,  on  the  part  of  the 
judgment  creditor  or  his  agents.  The 
allegation  that  the  record  of  the  judgment 
as  it  stands  is  a  gross  fraud  upon  the 
judgment  debtor,  is  in  terms,  as  it  must 
be  in  legal  effect,  limited  to  the  particulars 
specified  in  the  bill.  United  States  v.  Ather- 
ton,  102  U.  S.  372,  26  L.  Ed.  213;  Ambler 
V.  Choteau,  107  U.  S.  586,  590,  591,  27  L. 
Ed.  322."  Knox  County  v.  Harshman, 
133  U.  S.   152,  33   L.   Ed.   586. 

Allegations  held  sufficient. — Where  a 
bill  in  equity  sought  to  enjoin  a  judg- 
ment, and  charged  that  the  complainant 
had  a  good  defense  which  he  did  not  know 
of  at  the  time  when  judgment  at  law  was 
rendered  against  him,  and  charged  also 
that  he  was  entitled  to  pay  the  debt  in 
the  depreciated  notes  of  a  particular  bank, 
of  which  advantage  it  was  attempted  to 
deprive  him  by  fraud  and  collusion,  and 
this  bill  was  demurred  to,  it  was  error  in 
the  court  below  to  sustain  the  demurrer. 
Davis  V.  Tileston,  6  How.  114,  12  L.  Ed. 
366. 


In  Atkins  v.  Dick  &  Co.,  14  Pet.  Il4, 
10  L.  Ed.  378,  a  bill  for  an  injunction  was 
filed,  alleging  that  the  parties  who  had 
obtained  a  judgment  at  law  for  the  amount 
of  a  bill  of  exchange,  of  which  the  com- 
plainant was  endorser,  had,  before  the  suit 
was  instituted,  obtained  payment  of  the 
bill  from  a  subsequent  endorser,  out  of 
funds  of  the  drawer  of  the  bill,  obtained, 
by  the  subsequent  endorser,  from  one  of 
the  drawers.  In  such  a  bill,  an  allegation 
that  the  amount  due^  on  the  bill  of  ex- 
change was  paid,  is  sufficient;  without 
stating  the  value  or  nature  of  the  effects 
out    of    which    the    payment    was    made. 

26.  Inadequacy  of  legal  remedy. — Hun- 
gerford V.  Sigerson,  20  How.  156,  15  L. 
Ed.   869. 

27.  Power  of  court  to  impose  conditions. 
— Mechanics'  Bank  v.  Lynn,  1  Pet.  376,. 
7    L.    Ed.    185. 

28.  Statute  of  Westminster. — See  post, 
"Origin  of  Lien,"  XIV,  B,  1. 

29.  Definition  of  lien. — Peck  v.  Jenness, 
7  How.  612,  12  L.  Ed.  841.  See,  generally, 
the  title  LIENS. 

30.  Constitutes  no  property  in  land  of 
judgment  debtor,  but  is  merely  a  general 
lien.— Brown  v.  Pierce,  7  Wall.  205,  19  L. 
Ed.  134;  Baker  v.  Morton,  12  Wall.  150^ 
20  L.  Ed.  262;  Conard  v.  Atlantic  Ins.  Co., 
1  Pet.  386,  443,  7  L.  Ed.  189;  Massingill  v. 
Downs,  7  How.  760,  767,  12  L.  Ed.  903; 
Ward  V.  Chamberlain,  2  Black  430,  17  L. 
Ed.  319;  Thelusson  v.  Smith,  2  Wheat. 
396,   4   L.    Ed.   271. 

The  fact  that  a  judgment  creditor  has 
a  lien,  does  not  place  him  in  a  better  sit- 
uation, as  a  creditor,  over  the  general 
funds  of  the  debtor  in  the  hands  of  the 
assignees.  If  he  possess  such  a  lien,  he 
must  enforce  it  in  the  manner  prescribed 
by  law;  and  if  he  does,  that  may  so  far 
affect  the  interest  of  the  assignees  actually 
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a  lien  confers  a  right  to  levy  on  the  land  to  the  exclusion  of  other  adverse  in- 
terests acquired  subsequently  to  the  judgment.^i  It  is  the  very  nature  and  es- 
sence of  a  lien,  that  no  matter  into  whose  hands  the  property  goes,  it  passes 
cum  onere;  if  this  were  not  the  case,  it  would  cease  to  be  a  lien.32 

B.  Origin  and  Manner  of  Creation— 1.  Origin  of  Lien.— Judgments  by 
the  common  law  were  not  liens  upon  real  estate.^^  ^^g  \[q^  arose  from  the 
power  to  issue  a  writ  of  elegit,  which  power  was  given  by  the  statute  of  West- 
minster, c.  18,  13  Ed.  I.^* 

2.  How  Created — a.  Creation  and  Regulation  by  Statute. — Judgment  liens, 
properly  so  called,  are  the  creations  of  positive  statute  law,  without  which  they 
cannot  exist,^^  and  may  be  regulated  by  a  state  as  it  deems  proper .^^  Rules  of 
court  can  have  no  effect  to  create  such  a  right,  or  to  displace  it  where  it  has 
been  conferred  by  the  legislature.'^'^ 

b.  Creation  by  Issue  and  Levy  of  Execution. — In  the  absence  of  statute  mak- 
ing a  judgment  a  lien,  such  lien  formerly  arose,  in  the  states  of  this  country,  as 
in  England,  from  the  right  to  take  out  an  elegit,^^  but  under  modern  practice 
the  lien  is  created  by  issuing  and  delivering  to  the  sheriff  an  execution,  and  in 
some  states  the  actual  levy  of  the  same  on  the  land  of  the  judgment  debtor.^s* 


subjected  to  such  liens.  But  it  gives  him 
no  rights  to  the  fund,  until  he  has  per- 
fected his  lien,  according  to  the  course 
of  the  law.  Until  that  period,  he  has 
merely  a  power  over  the  property,  and  not 
an  actual  interest  in  it.  Conrad  v.  Atlan- 
tic  Ins.   Co.,   1   Pet.   386,  7   L.   Ed.   189. 

31.  Extent  of  right  conferred. — Baker  v. 
Morton,  12  Wall.  150,  20  L.  Ed.  262; 
Brown  v.  Pierce,  7  Wall.  205,  19  L.  Ed. 
134;  Ward  v.  Chamberlain,  2  Black  430, 
17  L.  Ed.  319.  See  post,  "Priorities," 
XIV,  G. 

32.  Property  passes  cum  onere. — Burton 
V.   Smith,   13   Pet.  464,   10   L.    Ed.   248. 

33.  Nonexistent  at  common  law. — Baker 
V.  Morton,  12  Wall.  150,  20  L.  Ed.  262; 
Erwin  V.  Dundas,  4  How.  58,  11  L.  Ed. 
875;  Morsell  v.  First  Nat.  Bank,  91  U.  S. 
357,  23  L.  Ed.  436;  Brown  v.  Pierce,  7 
Wall.  205,  19   L.  Ed.   134. 

34.  Lien    arose    from    power    to    issue 

elegit,  given  by  statute  of  Westminster 

Erwin  V.  Dundas,  4  How.  58,  11  L.  Ed. 
875;  Massingill  v.  Downs,  7  How.  760,  12 
L.  Ed.  903;  Bayard  v.  Lombard,  9  How. 
530,  13  L.  Ed.  245;  Snead  v.  McCoull,  12 
How.  407,  13  L.  Ed.  1043;  Ransom  v. 
Williams,  2  Wall.  313,  17  L.  Ed.  803; 
Morsell  v.  First  Nat.  Bank,  91  U.  S.  357, 
23  L.  Ed.  436;  Cooke  v.  Avery,  147  U.  S. 
375,   37   L.  Ed.  209. 

"The  right  to  extend  the  land  fixed  the 
lien  upon  it.  Massingill  v.  Downs,  7  How. 
760,  765,  12  L.  Ed.  903;  Shrew  v.  Jones,  2 
McLean  80;  United  States  v.  Morrison, 
4  Pet.  124,  136,  7  L-  Ed.  804;  United  States 
V.  Wooster,  2  Brock.  252;  Ridge  v.  Pra- 
ther,  1  Blackf.  401.  If  the  judgment 
debtor  died  after  the  elegit  was  executed 
upon  his  lands,  and  before  the  judgment 
was  satisfied,  a  court  of  equity,  upon 
being  applied  to,  would  decree  a  sale  of 
the  land  upon  which  it  had  been  executed, 
and  payment  of  the  judgment  out  of  the 
proceeds.  Stillman  v.  Ashdown,  1  Atk. 
607;    Tyndal   v.    Warre,    3    Jac.    212.      The 


same  principle  was  adopted  by  Lord 
Redesdale  into  the  equity  jurisprudence  of 
Ireland.  O'Gorman  v.  Comyn,  2  Sch.  & 
Lef.  130;  O'Fallon  v.  Dillon,  2  Sch.  &  Lef. 
18.  The  reason  why  lands  were  not  liable 
to  be  taken  in  execution  at  common  law 
is  thus  stated  by  Bacon  (2  Bac.  Ab.  Ex- 
ecution, A.):  'The  lands  were  not  liable 
because  they  were  obliged  to  answer  the 
duties  of  the  feudal  lord,  and  a  new  tenant 
could  not  be  forced  upon  him  without  his 
consent  in  the  alienation;  and  the  person 
was  not  liable  because  he  was  obliged  by 
the  tenure  to  serve  the  king  in  the  wars, 
and  at  home  the  several  lords,  according 
to  the  distinct  nature  of  the  tenure.'  " 
Morsell  v.  First  Nat.  Bank,  91  U.  S.  357, 
23  L.  Ed.  436. 

35.  Creatures  of  statute.— Jeffrey  v.  Mo- 
ran,  101  U.  S.  285,  25  L.  Ed.  785. 

36.  Subject  to  statutory  regulations.— 
Jefifrey  v.  Moran,  101  U.  S.  285,  25  L.  Ed. 
785. 

Retrospective  operation  of  statutes  reg- 
ulating.— As  to  the  rule  that  a  legislature 
may  not  modify  or  impair  the  effect  and 
operation  of  a  lien  of  a  judgment  of  the 
federal  courts,  within  the  territory  under 
their  jurisdiction,  see  post,  "Application 
of  Rule  to  Judgments  of  Federal  Courts," 
XIV,  D,  3,  b. 

37.  Right  cannot  be  created  or  affected 
by  rules  of  court.— Ward  v.  Chamberlain, 
2   Black  430,  17  L.  Ed.  319. 

38.  Lien  the  consequence  of  right  to  take 
out  elegit. — See  ante,  "Origin  of  Lien." 
XIV,  B,  1.  And  see  notes  to  succeeding 
text. 

39.  Creation  by  issuance  of  execution. — 
Massingill  v.  Downs,  7  How.  760,  12  L. 
Ed.  903;  Doolittle  v.  Bryan,  14  How.  563, 
14  L.  Ed.  543;  United  States  Bank  v. 
Tyler,  4  Pet.  366,  7  L.  Ed.  888.  See  the 
title  EXECUTIONS,  vol.  6,  p.  84. 

"In  some  of  the  states,  neither  judg- 
ments nor  decrees  for  the  payment  of 
money,   except  in   cases   of  attachment   on 
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In  those  states  it  is  the  process  authorized  by  the  judgment  which  creates  the  lien.'**^ 
C.  What  Judgments  and  Decrees  Operate  as  a  Lien — 1.  In  General. 
— It  may  be  stated  as  a  general  rule  that  any  final  judgment  or  decree  of  a  court 
of  record  will  create  a  lien  on  the  property  of  the  judgment  debtor,'*^  though 
such   judgment   be   by   default/ ^   or   upon   confession.'*^     Judgments   on   official 


mesne  process  create  any  preference  in 
favor  of  the  creditor  until  the  execution 
issuing  on  the  same  has  been  duly  levied 
on  the  land.  Reference  is  made  to  these 
various  regulations  as  confirming  the 
proposition  that  rules  of  court  can  have 
no  effect  to  create  such  a  right,  or  to  dis- 
place it  where  it  has  been  conferred  by 
the  Igislature."  Ward  v.  Chamberlain,  2 
Black   430,    17    L.    Ed.    319. 

40.  Created  by  process  authorized  by 
judgment. — Massingill  v.  Downs,  7  How. 
760,   12  L.   Ed.  903. 

It  is  the  settled  law  of  Alabama  that  a 
judgment  in  itself  imposes  no  lien  upon 
the  property  of  the  judgment  debtor,  real 
oi  personal,  but  that  the  issue  of  an  execu- 
tion and  its  delivery  to  the  officer  are 
necessary  to  create  a  lien.  Beebe  v. 
United  States,  161     U.  S.  104,  40  L.  Ed.     632. 

A  judgment  does  not  bind  lands,  in  the 
state  of  Kentucky;  the  lien  attaches  only 
from  the  delivery  of  the  execution  to  the 
sheriff;  it  then  binds  real  and  personal 
property,  held  by  legal  title;  an  execution 
returned  is  no  lien  on  any  property  not 
levied  on;  and  no  new  lien  can  be  acquired, 
until  a  new  execution  is  put  into  the  hands 
of  the  sheriff;  and  none  can  issue  while  a 
former  levy  is  in  force.  Any  delay,  then, 
by  the  assignee,  enables  the  debtor  to 
alien  his  property,  in  the  interval  between 
judgment  and  the  execution  reaching  the 
sheriff,  as  well  as  between  the  return  of 
one  and  the  lien  acquired  by  a  new  execu- 
tion. United  States  Bank  v.  Tyler,  4  Pet. 
366,  7  L.  Ed.  888. 

Under  the  laws  of  Virginia,  in  relation 
to  lands  of  which  the  debtor  has  an  actual 
seisin,  although  there  is  no  statute  of  that 
state  which  expressly  makes  a  judgment  a 
lien  on  the  lands  of  the  debtor,  yet  during 
the  existence  of  the  right  of  the  plaintiff 
to  take  out  an  elegit,  the  lien  of  the  judg- 
ment is  universall}'  acknowledged.  Bur- 
ton V.  Smith,  13  Pet.  464,  10  L.  Ed.  248; 
United  States  v.  Morrison,  4  Pet.  124,  7  L. 
Ed.  804;  Massingill  v.  Downs,  7  How.  760, 
12  L.  Ed.  903. 

"By  the  decisions  of  the  highest  tribunal 
in  Virginia,  the  law  of  that  state,  prior  to 
the  statute  of  1819,  with  respect  to  the 
lien  of  judgments,  has  been  expounded  in 
very  close  conformitj^  with  the  common 
and  statute  law  of  England,  from  which  it 
appears  to  have  been  adopted."  Snead  v. 
McCoull,  12  How.  407,  13  L.  Ed.  1043. 

Prior  to  the  act  of  1824,  there  was  no 
statutory  lien  of  a  judgment  in  Missis- 
sippi. A  lien  was  created  in  that  state,  as 
m  England,  by  the  delivery  of  the  execu- 
tion to  the  sheriff.  The  Stat,  of  Westm., 
2,  or  13  Ed.  I.,  ch.  18,  gave  the  elegit  which 
•subjected   real    estate    to    the    payment    of 


debts,  and  this,  as  a  consequence,  it  has  al- 
ways been  held,  gave  a  lien  on  the  land? 
of  the  judgment  debtor.  Massingill  v. 
Downs,  7  How.  760,  12  L.  Ed.  903. 

It  seems,  there  is  no  act  of  assembly  of 
IMarjdand  which  declares  a  judgment  to  be 
a  lien  on  real  estate,  before  execution  Is- 
sued and  levied;  but  by  an  act  of  parlia- 
ment of  5  Geo.  II,  c.  7,  lands  in  the  colonies 
are  subject  to  execution  as  chattels,  in 
favor  of  British  merchants;  this  statute 
has  been  adopted  and  in  use  in  Maryland, 
ever  since  its  passage,  as  the  only  one  un- 
der which  lands  have  been  taken  in  execu- 
tion and  sold.  It  is  admitted  that  though 
this  statute  extends  in  terms  only  to  exe- 
cutions in  favor  of  British  merchants,  ic 
has  long  received  an  equitable  construc- 
tion, applying  it  to  all  judgment  creditois; 
and  that  this  construction  has  been  uni- 
form throughout  the  state.  As  congress 
has  made  no  new  law  on  this  subject,  the 
circuit  court  were  bound  to  decide  th's 
case  according  to  the  law  of  Alarj-land, 
which  does  not  consist  merely  of  enact- 
ments of  their  own,  or  the  statutes  of 
England,  in  force  or  adopted  by  the  legis- 
lature; the  decisions  of  their  courts;  the 
settled  and  uniform  practice  and  usage 
of  the  state  in  the  practical  operation  of 
its  provisions,  evidencing  the  judicial  con- 
struction of  its  terms;  are  to  be  considered 
as  a  part  of  the  statute,  and  as  such,  fur- 
nish a  rule  for  the  decisions  of  the  federal 
courts;  the  statute  and  its  interpretation 
form  together  a  rule  of  title  and  property, 
which  must  be  the  same  in  all  courts.  It 
is  enough  for  this  court,  to  know,  that  by 
ancient,  well-established  and  uniform 
usage,  it  has  been  acted  on  and  considered 
as  extending  to  all  judgments  in  favor 
of  any  person,  and  that  sales  under  them 
have  alwaj's  been  held  and  respected  as 
valid.  Tayloe  v.  Thomson,  5  Pet.  358,  8 
L.   Ed.   154. 

41.  Final  judgments  or  decrees  of  courts 
of  record. — Cooke  v.  Avery,  147  U.  S.  375, 
37  L.  Ed.  209;  Ward  v.  Chamberlain,  2 
Black   430,   17   L.   Ed.   319. 

42.  Lien  of  default  judgment. — Clements 
V.  Berrj%  11  How.  398,  13  L.  Ed.  745.  See 
post,  "Judgments  by  Default,  and  Decrees 
Pro  Confesso,"  XVI. 

Where  a  judgment  by  default,  in  an 
action  upon  a  promissory  note,  was  en- 
tered upon  the  8th  day  of  the  month,  but 
not  fully  entered  up  as  to  the  amount  due 
until  the  10th,  and  upon  the  10th,  a  few 
minutes  before  the  court  opened,  the 
debtor  recorded  a  deed  of  trust  convey- 
ing away  all  his  propert}%  this  deed  can- 
not defeat  the  lien  of  the  judgment.  Clem- 
ents z:   Berry,   11   How.  398,  13  L.  Ed.  745. 

43.  Judgments  by  confession. — Bucking- 
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bonds  constitute  a  lien  on  the  property  of  the  defendant.'*^  In  accordance  with 
the  rule  that  mere  irregularities  will  not  invalidate  a  judgment  so  as  to  render 
it  liable  to  collateral  attack,-*^  it  has  been  held  that  the  omission  to  record  the 
verdict  upon  which  the  judgment  was  rendered  will  not  deprive  the  plaintiff  of 
his  lien  upon  the  real  estate  of  the  defendant.-*^ 

2,  Judgments  and  Decrees  oe  Federai.  Courts. — Judgments  and  decrees 
rendered  in  the  courts  of  the  United  States  are  liens  in  all  cases  where  similar 
judgments  or  decrees  of  the  state  courts  are  made  liens  by  the  law  of  the  state.^^ 


ham  V.  McLean,  13  How.  151,  14  L.  Ed. 
■91.  And  see  Clarion  Bank  v.  Jones,  21 
Wall.  325,  22  L.  Ed.  542;  Jeffrey  v.  Moran, 
101   U.    S.   285,   25    L.   Ed.   785. 

"In  many  of  the  states,  a  bond  and 
warrant  of  attorney  to  enter  up  judgment 
is  a  usual  mode  of  taking  security  for  a 
debt,  and  judgments  thus  entered  are 
treated  as  securities,  and  an  equitable  ju- 
risdiction exercised  over  them  by  courts 
of  law.  In  some  states,  they  operate  only 
as  a  lien  on  the  lands  of  the  debtor,  in 
■others,  on  his  personal  estate  also.  Brown 
V.  Clarke,  4  How.  4,  11  L.  Ed.  850."  Buck- 
ingham V.  McLean,  13  How.  151,  14  L. 
Ed.  91. 

By  the  law  of  Ohio,  a  judgment  creates 
a  lien  on  the  real  estate  of  the  judgment 
•debtor,  and  the  levy  of  an  execution  creates 
one  on  his  personal  estate  levied  on.  A 
power  of  attorney  to  confess  a  judgment, 
whenever  a  judgment  is  taken  under  it, 
does  in  fact  operate  to  create  a  security 
upon  the  debtor's  real  estate;  and  when 
an  execution  issues  on  that  judgment,  to 
create  a  lien  on  the  personal  estate  levied 
on.  Buckingham  v.  McLean,  13  How.  151, 
14  L.  Ed.  91.  See  post,  "Confession  of 
Judgment,"  XV. 

44.  Judgments  on  official  bonds. — The 
laws  of  Mississippi  limit  the  liability  of 
the  sureties  in  the  official  bond  of  the 
sheriff  to  the  amount  of  the  penalty.  Any 
person  injured  by  a  default  of  the  sheriff 
in  paying  over  money  collected  by  him 
may  have  a  judgment  entered  on  the  bond 
for  the  amount  due  to  him,  on  motion, 
without  service  of  process,  or  stay  of  exe- 
cution. This  judgment  is  a  lien  on  all  the 
personal  and  real  property  of  the  defend- 
ants, and  has  a  priority  over  all  judgments 
subsequently  obtained.  Humphreys  v. 
Leggett,  9  How.  297,  13  L.   Ed.   145. 

45.  Judgment  not  open  to  collateral  at- 
tack for  mere  irregularities. — See  ante, 
"Errors  and  Irregularities,"  XII,  B,  4,  b. 

46.  Omission  to  record  verdict  will  not 
deprive  plaintiff  of  lien. — Gunn  v.  Plant, 
94  U.  S.   664,  24   L.  Ed.  304. 

47.  Judgments  and  decrees  of  federal 
courts. — Ward  v.  Chamberlain,  2  Black 
430,  17  L.  Ed.  319;  Brown  v.  Pierce,  7 
Wall.  205,  19  L.  Ed.  134;  Baker  v.  Morton, 
12  Wall.  150,  20  L.  Ed.  262;  Fogg  v.  Blair, 
133  U.  S.  534,  33  L.  Ed.  721;  Cooke  v. 
Avery,  147  U.  S.  375,  37  L.  Ed.  209;  Met- 
calf  V.  Watertown,  153  U.  S.  671,  38  L.  Ed. 
861;  Williams  v.  Benedict,  8  How.  107,  12 
L.  Ed.  1007;  Massingill  v.  Downs,  7  How. 
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760,  12  L.  Ed.  903.  See  the  title  COURTS, 
vol.   4,  p.   1090. 

"Repeated  decisions  of  this  court  also 
have  established  the  doctrine,  that  the  lien 
of  judgments  and  decrees  in  the  federal 
courts  arises  out  of  the  adoption  of  the 
state  laws  upon  that  subject,  and  that  the 
lien  may  be  considered  as  a  rule  of  prop- 
erty under  the  thirty-fourth  section  of  the 
judiciary  act.  Clements  v.  Berry  (11  How. 
398,  411,  13  L.  Ed.  745);  United  States  v. 
Morrison  (4  Pet.  124,  7  L.  Ed.  804);  Ral- 
ston V.  Bell  (2  Dall.  158,  1  L.  Ed.  330).  To 
the  same  effect,  also,  is  the  decision  of  Mr. 
Justice  Grier,  in  Lombard  v.  Bayard  (l 
Wall.  Jr.  96),  wherein  he  held:  '1.  That 
the  lien  of  judgments  in  the  courts  of  the 
United  States  does  not  result  from  any 
direct  legislation  of  congress  on  that  sub- 
ject. 2.  That  under  the  judiciary  act,  whkh 
ordains  that  the  laws  of  the  several  states 
shall  be  the  rules  of  decision  at  common 
law,  the  courts  of  the  United  States'  have 
uniformly  adopted  the  principles  of  state 
policy  and  jurisprudence  on  the  subject 
of  the  lien  of  judgments,  so  far  as  the 
same  were  applicable,  treating  them  as 
rules  affecting  real  property,  and  its  trans- 
mission, whether  by  decent  or  purchase." 
Ward  V.  Chamberlain,  2  Black  430,  17  L. 
Ed.   319. 

Judgments  and  decrees  in  equity,  ren- 
dered by  the  state  courts  of  Ohio,  are,  by 
the  laws  of  that  state,  liens  upon  lands; 
Therefore,  where  one  party  filed  his  libel 
against  another  in  the  federal  district 
court  for  Ohio,  claiming  damages  by 
a  collision  of  two  vessels  on  the 
lake  and  got  a  decree  in  personam 
for  money  as  compensation,  the  de- 
cree is  a  lien  on  the  respondent's 
land.  That  lien  gives  the  libelant  a  right 
to  levy  on  the  lands  to  which  it  attaches 
and  consequently  such  interest  in  the  lands 
as  will  enable  him  to  sustain  a  bill  of  dis- 
covery against  the  respondent  and  any 
third  person  who  sets  up  an  unfounded 
claim  under  a  different  lien.  On 
such  a  bill,  the  respondent,  if  he 
makes  out  his  case,  is  entitled  to 
a  decree  which  will  remove  the 
cloud  from  his  title,  but  the  court  cannot 
proceed  further,  and  in  the  same  case 
order  the  land  to  be  sold  for  the  payment 
of  the  debt  found  due  by  the  original  de- 
cree. Ward  V.  Chamberlain,  2  Black  430, 
17  L.  Ed.  319. 

As  to  the  extent  of  such  liens,  see  post, 
"Lien  as  Dependent  on  Location  of  Prop- 
erty," XIV,  D,  3. 
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A  decree  for  the  payment  of  money  in  an  admiralty  suit  in  personam  stands 
in  this  respect  upon  the  same  footing  as  a  decree  in  equity.-*^ 

D.  To  What  Property  Lien  Attaches — 1.  Nature  of  Property  Subject 
TO  Lien — a.  Realty  and  Interests  Therein — (1)  In  General. — As  a  general 
rule,  in  all  those  states  where  a  statutory  judgment  lien  exists,  such  lien  at- 
taches to  all  the  unexempt^^  real  property,  lands  and  tenements  of  the  judg- 
ment debtor,^"  within  the  jurisdiction  of  the  court,^!  and  owned  by  him  at  the 
time. ^2 

(2)  Interests  in  Realty — (a)  In  General. — The  term  "real  estate"  or  its 
equivalent  as  used  in  the  statutes  providing  that  judgments  shall  be  a  lien  on 
the  real  estate  of  a  judgment  debtor  has  been  construed  to  include  all  interest  of 
the  defendant  or  any  person  to  his  use,  held  or  claimed  by  virtue  of  any  deed, 
bond,  covenant,  or  otherwise,  for  a  conveyance  or  as  mortgagee  or  mortgagor 
of  lands  in  fee,  for  life  or  for  years.^-"^ 

(b)  Equitable  Interests. — In  General. — At  common  law,  executions  upon 
judgments  could  not  be  levied  upon  estates  merely  equitable,  because  courts  of 
law  did  not  recognize  any  such  titles  and  could  not  deal  with  them,  and  such 
equitable  estates  could  only  be  made  liable  by  a  resort  to  equity. ^^  In  some 
states,  however,  equitable  as  well  as  legal  rights  and  interests  are  expressly  in- 


As  to  duration  of  such  liens,  see  post, 
"Liens  of  Federal  Judgments,"  XIV,  F, 
2,  b. 

48.  Decree  for  money  in  admiralty  suit 
in  personam. — Ward  v.  Chamberlain,  2 
Black  430,   17   L.   Ed.  319. 

As  to  operation  of  judgments  and  de- 
crees in  admiralty  as  liens  upon  real  es- 
tate, see  the  title  ADMIRALTY,  vol.  1,  p. 
178. 

49.  Application  only  to  unexempt  prop- 
erty,—Gottlieb  V.  Thacher,  151  U.  S.  271, 
38  L.  Ed.  157.  See  the  titles  EXECU- 
TIONS, vol.  6,  p.  84;  HOMESTEAD  EX- 
EMPTIONS, vol.  6,  p.  693.  See,  also,  EX- 
EMPTIONS FROM  EXECUTION  AND 
ATTACHMENT,  and  the  cross  references 
there  found. 

50.  A  lien  upon  all  unexempt  lands  and 
tenements  of  judgment  debtor. — Thelusson 
V.  Smith.  2  Wheat.  396,  4  L.  Ed.  271;  Ran- 
kin V.  Scott,  12  Wheat.  177,  6  L.  Ed.  592; 
Conard  v.  Atlantic  Ins.  Co.,  1  Pet.  386,  7 
L.  Ed.  189;  United  States  Bank  v.  Peter, 
13  Pet.  123,  10  L.  Ed.  89;  Burton  v.  Smith, 
13  Pet.  464,  10  L.  Ed.  248 ;  Brown  v.  Clarke, 
4  How.  4,  11  L.  Ed.  850;  Massingill  v. 
Downs,  7  How.  760,  12  L.  Ed.  903;  Wil- 
liams V.  Benedict,  8  How.  107,  12  L.  Ed. 
1007;  Buckingham  v.  McLean,  13  How. 
151,  14  L.  Ed.  91;  Fowler  v.  Hart,  13  How. 
373,  14  L.  Ed.  186;  Doolittle  v.  Bryan,  14 
How.  563,  14  L.  Ed.  543;  Rockhill  v. 
Hanna,  15  How.  189,  14  L-  Ed.  656;  Ward 
V.  Chamberlain,  2  Black  430,  17  L.  Ed.  319; 
Railroad  Co.  v.  James,  6  Wall.  750,  18  L. 
Ed.  854;  Jefifrey  v.  Moran,  101  U.  S.  285,  25 
L.  Ed.  785;  Howard  v.  Railway  Co.,  101 
U.  S.  837,  25  L.  Ed.  1081;  Brandies  v. 
Cochrane,  112  U.  S.  344,  28  L.  Ed.  760; 
Fogg  V.  Blair,  133  U.  S.  534,  33  L.  Ed.  721; 
Cooke  V.  Avery,  147  U.  S.  375,  37  L.  Ed. 
209;  Gottlieb  v.  Thacher,  151  U.  S.  271, 
38   L.    Ed.    157. 

51.  Lands  within  jurisdiction  of  court. — 
See    post,    "Coextensive    with    Jurisdiction 


of   Court   Rendering  Judgment,"  XIV,   D, 
3,  a,  (1). 

52.  Owned  by  debtor  at  the  time. — Gott- 
lieb V.  Thacher,  151  U.  S.  271,  38  L.  Ed. 
157.  See  post,  "Limited  to  Actual  Interest 
of  the  Judgment  Debtor,"  XIV,  D,  2. 

Railroad  and  rolling  stock  fixtures  sub- 
ject to  lien. — In  Wisconsin,  a  judgment 
is  a  lien  from  the  time  it  is  rendered,  upon 
a  railroad,  and  upon  the  rolling  stock, 
which  is  a  fixture  by  statute;  and  upon  a 
bill  in  equity  a  decree  for  a  sale  to  satisfy 
the  judgment  passed  title  to  the  purchaser. 
Railroad  Co.  v.  James,  6  Wall.  750,  18  L. 
Ed.   854. 

53.  Judgment  as  lien  in  all  interests  of 
defendant  or  for  his  use. — Brandies  v. 
Cochrane,  112  U.  S.  344,  28  L.  Ed.  760, 
quoting  from  Illinois  Rev.  St.  1845,  ch. 
57,  §  1. 

54.  No  lien  on  equitable  estates  in  ab- 
sence of  statute. — Freedman's  Savings,  etc., 
Co.  V.  Earle,  110  U.  S.  710,  28  L.  Ed.  301; 
Morsell  v.  First  Nat.  Bank,  91  U.  S.  357, 
23  L.  Ed.  436;  Brandies  v.  Cochrane,  112 
U.  S.  344,  28  L.  Ed.  760;  Spindle  v.  Shreve 
111  U.  S.  542,  28  L.  Ed.  512.  See  the  titles 
CREDITORS'  SUITS,  vol.  5,  p.  22;  EX- 
ECUTIONS, vol.   6,  p.   84. 

Residuary  interest  of  grantor  in  deed  of 
trust. — A  judgment  at  law  is  not  a  lien 
upon  real  estate  in  the  District  of  Colum- 
bia, which,  before  the  judgment  was  ren- 
dered, had  been  conveyed  to  trustees  with 
a  power  of  sale  to  secure  the  payment  of 
the  debts  of  the  grantor  described  in  the 
deed  of  trust.  Morsell  v.  First  Nat.  Bank, 
91   U.   S.   3.57,   23   L.   Ed.   436. 

Under  the  laws  of  Maryland  in  force  in 
the  District  of  Columbia,  judgments  at 
law  are  not  Hens  upon  the  interest  of 
judgment  debtors  who  have  previously 
conveyed  lands  to  a  trustee  in  trust  for 
the  payment  of  a  debt  secured  thereby. 
But  the  judgment  creditor  may  file  a  bill 
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eluded  in  statutes  making  judgments  a  lien  on  real  estate.^^ 

Interest  of  Cestui  Que  Trust.— It  has  been  held  in  some  jurisdictions  that, 
where  the  legal  title  to  lands  is  in  trustees  for  the  purpose  of  serving  the  re- 
quirements of  an  active  trust,  the  judgment  creditor  had  no  Hen  and  could  ac- 
quire none  at  law,  but  could  obtain  one  only  by  filing  a  bill  in  equity  for  that 
purpose  ;56  but  that  the  rule  was  otherwise  if  the  trust  was  merely  passive,^'^ 
such  as  those  described  in  the  definition  of  real  estate  as  subject  to  the  lien  of 
judgments. ^s 

(c)  Estates  for  Life  or  for  Years. — In  some  jurisdictions  an  estate  for  life 
or  for  years  is  expressly  held  to  be  real  estate  within  the  meaning  of  a  statute 
making  judgments  a  lien  on  real  estate. ^^ 

(d)  Reversionary  Interests. — A  reversion  after  an  estate  for  life  has  been 
held  to  be  bound  by  a  judgment  obtained  against  the  ancestor,  from  whom  it 
immediately  descended. ^'^ 

b.  Personalty. — While,  as  a  general  rule,  a  judgment  or  decree  is  held  not 
to  operate  as  a  lien  on  the  personal  estate  of  the  debtor,  until  the  issuance  and 
levy  of  an  execution  thereon,^i  yet  in  some  jurisdictions  a  judgment  is  held  to 
be  a  lien  upon  all  the  property  of  the  judgment  debtor,  personal  as  well  as  real, 
from  the  time  of  its  rendition.^2 


in  equity  for  an  accounting  and  have  such- 
land  sold  and  applied  to  his  debt  after 
payment  of  secured  debt,  and  thereby 
obtain  a  priority  over  other  creditors. 
Freedman's  Savings,  etc.,  Co.  v.  Earle,  110 
U.   S.   710,  712,  720,  28   L-   Ed.   301. 

55.  Statutory  provisions  expressly  sub- 
jecting equitable  interest  to  judgment  li>.n. 
— By  the  Illinois  act  of  July  1,  1872  (Kurd's 
Rev.  Stat.  c.  77,  §§  1,  3,  10),  enlarging  the 
definition  in  the  Revised  Statutes  of  1845, 
of  that  real  estate  which  is  made  subject 
at  law  to  the  lien  of  judgments,  the  term 
"real  estate"  is  declared  to  include  "lands, 
tenements,  hereditaments  and  all  legal  and 
equitable  rights  and  interests  therein  and 
thereto."  Potter  v.  Couch,  141  U.  S.  296, 
35  L.  Ed.  721;  Brandies  v.  Cochrane,  112 
U.  S.  344,  28  L.   Ed.  760. 

56.  No  lien  in  case  of  active  trust. — Bran- 
dies V.  Cochrane,  112  U.  S.  344,  28  L.  Ed. 
760;  Spindle  v.  Shreve,  111  U.  S.  542,  28 
L.  Ed.  512. 

57.  Rule  otherwise  in  case  of  passive 
trust. — Brandies  v.  Cochrane,  112  U.  S. 
344,  28  L.  Ed.  760.  See,  generally,  the  title 
TRUSTS  AND  TRUSTEES. 

58.  See  ante,  "In  General,"  XIV,  D,  1, 
a,  (1). 

Execution  of  power  of  appointment  as 
defeating  lien. — Where  an  estate  is  vested 
in  a  person  until  and  in  default  of  the  ex- 
ercise, by  such  person,  of  a  power  of  ap- 
pointment, such  exercise  will  defeat  the 
lien  of  a  judgment  against  such  person. 
Brandies  v.  Cochrane,  112  U.  S.  344,  28 
L.  Ed.  760.  See,  generally,  the  title  POW- 
ERS. 

59.  Estates  for  life  or  for  years. — Bran- 
dies V.  Cochrane,  112  U.  S.  344,  28  L.  Ed. 
760. 

60.  Reversion  after  estate  for  life  bound 
by  judgment  against  ancestor. — Burton  v. 
Smith,  13  Pet.  464,  10  L.  Ed.  248.  See, 
generally,   the  title   REMAINDERS,   RE- 


VERSIONS   AND    EXECUTORY     IN- 
TERESTS. 

All  the  authorities,  ancient  and  modern, 
agree  in  this  proposition,  that  a  reversion 
after  an  estate  for  life  is  assets,  or,  as 
some  of  the  books  express  it  quasi  assets, 
in  the  hands  of  the  heir,  in  regard  to  the 
bond  of  the  ancestor,  binding  heirs;  and 
that  in  such  case,  the  plaintiff  may  take 
judgment  of  it,  quando  acciderit.  Upon 
principle,  it  would  seem  to  be  clear,  that 
whatever  estate  descended  to  tlie  heir, 
which  was  liable  as  assets  to  the  bond 
debt  of  the  ancestor,  must  be  bound  by  a 
judgment  obtained  against  the  ancestor  in 
his  lifetime.  Burton  v.  Smith,  13  Pet.  464, 
10  L.  Ed.  248.  See  the  title  REMAIN- 
DERS. REVERSIONS  AND  EXECU- 
TORY INTEREST. 

61.  General  rule  as  to  necessity  for  ex- 
ecution to  fix  lien  on  personalty. — Set; 
Buckingham  v.  McLean,  13  How.  151,  14 
L.  Ed.  91.  See,  generally,  the  title  EX- 
ECUTIONS, vol.  6,  p.  84. 

In  South  Carolina,  a  judgment  being 
entered,  it  is  only  necessary  to  issue  an 
execution  from  term  to  term,  which  may 
remain  in  the  clerk's  office,  to  create  and  • 
continue  a  lien  on  the  personal  property 
of  the  defendant.  Bank  v.  Higginbottom, 
9  Pet.  48,  9  L.  Ed.  46. 

62.  Judgment  held  to  be  a  lien  on  per- 
sonalty.— Brown  v.  Clarke,  4  How.  4,  11 
L.  Ed.  850;  Taylor  v.  Doe,  13  How.  287, 
14  L.  Ed.  149;  Buckingham  v.  McLean,  13 
How.  151,  14  L.  Ed.  91;  Humphreys  v. 
Leggett.  9  How.  297,  13  L.  Ed.  145.  And 
see  Williams  v.  Benedict,  8  How.  107,  12 
L.  Ed.  1007;  Massingill  v.  Downs,  7  How. 
760,   12  L.   Ed.  903. 

"In  Mississippi,  a  judgment  obtained  in 
his  lifetime  is  a  lien,  from  the  time  of  its 
rendition,  on  all  the  defendant's  property." 
Williams  v.  Benedict,  8  How.  107,  12  L. 
Ed.   1007. 
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2.  Limited  to  Actual  Interest  of  the  Judgment  Debtor. — General  Rule. 
— It  is  well  settled  that  a  judgment  creates  only  a  general  Hen,^^  and  that  the 
judgment  creditor  acquires  thereby  no  higher  or  better  right  to  the  property  or 
assets  of  the  debtor,  than  the  debtor  himself  had  when  the  judgment  was  ren- 
dered, unless  he  can  show  some  fraud  or  collusion  to  impair  his  rights.^'*  The 
correct  statement  of  the  rule  would  seem  to  be  that  the  lien  of  a  judgment  cre- 
ates a  preference  over  subsequently  acquired  rights,  but  in  equity  it  does  not  at- 
tach to  the  mere  legal  title  to  the  land,  as  existing  in  the  defendant  at  its  ren- 
dition, to  the  exclusion  of  a  prior  equitable  title  in  a  third  person.  Guided  by 
these  considerations,  the  court  of  chancery  will  protect  the  equitable  rights  of 
third  persons  against  the  legal  lien,  and  will  limit  that  lien  to  the  actual  interest 
which  the  judgment  debtor  had  in  the  estate  at  the  time  the  judgment  was  ren- 
■dered.^^ 

Does  Not  Extend  to  Property  Previously  Conveyed  by  Debtor,  or 
Sold  under  Order  of  Court. — The  lien  of  a  judgment,  being  limited  by  law  to 
the  property  then  belonging  to  the  debtor,  cannot  be  held  to  extend  to  property 
previously  conveyed  by  the  debtor  to  another  by  a  deed  valid  and  binding  be- 
tween the  parties,^^  even  though  such  deed  be  a  conveyance  fraudulent  as  to 
■creditors,*^'  nor  does  the  lien  of  a  judgment  bind  property  previously  sold  under 
a  decree  of  court,  and  the  sale  confirmed.^ ^ 


63.  Judgment  creates  only  a  general  lien. 

— See  ante,  "Nature  and  Effect,"  XIV,  A,  2. 

64.  Judgment  creditor  acquires  only 
rights  of  debtor  himself  when  judgment 
rendered. — Brown  v.  Pierce,  7  Wall.  205, 
19  L.  Ed.  134;  Luhrs  v.  Hancock,  181  U. 
S.  567,  45  L.  Ed.  1005.  And  see  Bronson 
r.  La  Crosse,  etc.,  R.  Co.,  2  Wall.  283,  17 
L.  Ed.  725. 

65.  Protection  of  equitable  rights  of 
third  persons,  etc. — Brown  v.  Pierce,  7 
Wall.  205,  19   L.   Ed.   134. 

A  judgment  being  but  a  general  lien, 
and  the  creditor  under  it  obtaining  no 
encumbrance  but  on  such  estate  as  his 
debtor  really  had,  the  equity  of  such  cred- 
itor gives  way  before  the  superior  right 
of  an  owner  in  the  land  who  had  conveyed 
the  land  to  the  debtor  only  by  duress,  and 
who  had  never  parted  with  possession. 
Brown  v.  Pierce,  7  Wall.  205,  19  L.  Ed. 
134;  Baker  v.  Morton,  12  Wall.  150,  20  L. 
Ed.   262. 

66.  Does  not  extend  to  property  previ- 
ously conveyed  by  debtor  by  deed  valid 
between  the  parties. — Luhrs  v.  Hancock, 
181    U.   S.   567,   45    L.   Ed.    1005. 

67.  Though  deed  fraudulent  as  to  cred- 
itors.— "It  has  been  held  in  some  jurisdic- 
tions that  a  judgment  against  a  debtor  be- 
comes a  lien  on  land  fraudulently  con- 
veyed by  him.  In  other  jurisdictions  it 
has. been  held  otherwise,  and  this  court  has 
held  otherwise.  jMiller  v.  Sherry,  2  Wall. 
237,  17  L.  Ed.  827,  was  a  creditor's  bill  to 
set  aside  fraudulent  convej^ances,  and  a 
ciuestion  arose  as  to  the  effect  of  the  judg- 
ment upon  land  previously  conveyed.  The 
court  said:  'The  judgment  obtained  by 
Mills  and  Bliss  was  the  older  one,  but  it 
was  subsequent  to  the  conve3'ance  from 
Miller  to  Williams.  It  is  not  contended 
that  the  judgment  was  a  lien  on  the  prem- 
ises. The  legal  title  having  passed  from 
the  judgment  debtor   before  its   rendition, 


by  a  deed  valid  as  between  him  and  his 
grantee,  it  could  not  have  that  effect  by 
operation  of  law.'  The  rule  and  the  rea- 
son for  it  are  admirably  expressed  by 
Judge  Deady  in  In  re  Estes,  3  Fed.  Rep. 
127,  as  follows:  'In  my  opinion,  the  lien 
of  a  judgment  which  is  limited  by  law  to 
the  property  of  or  belonging  to  the  debtor 
at  the  time  of  the  docketing  does  not  nor 
cannot,  without  doing  violence  to  this 
language,  be  held  to  extend  to  property 
previously  conveyed  by  the  debtor  to  an- 
other by  a  deed  valid  and  binding  between 
the  parties.'  "  Luhrs  v.  Hancock,  181  U. 
S.  567,  45  L.  Ed.  1005.  See  the  title 
FRAUDULENT  AND  VOLUNTARY 
CONVEYANCES,  vol.  6,  p.  515. 

68.  Property  sold  under  decree  of  court. 
• — A  railroad  company  in  Ohio  was  reor- 
ganized under  a  statute  of  that  state  of 
April  11,  1861,  the  sixth  section  of  which 
provides  as  follows:  "The  lien  of  the 
mortgages  and  deeds  of  trust  authorized 
to  be  made  by  this  act  shall  be  subject 
to  the  lien  of  judgments  recovered  against 
said  corporation — after  its  reorganization 
— for  labor  thereafter  performed  for  it,  or 
for  materials  or  supplies  thereafter  fur- 
nished to  it,  or  for  damages  for  losses  or 
injuries  thereafter  suffered  or  sustained 
by  the  misconduct  of  itj  agents,  or  in  any 
action  founded  on  its  contracts,  or  lia 
bility  as  a  common  carrier  thereafter 
made  or  incurred."  The  new  company 
executed,  April  1,  1864,  a  mortgage  on  its 
road  to  secure  the  payment  of  the  prin- 
cipal and  interest  of  certain  bonds.  De- 
fault having  been  made  in  the  payment  of 
the  interest,  a  foreclosure  suit  was  insti- 
tuted, and  a  decree  rendered  whereunder 
a  sale  of  the  road  was  made,  which  was 
reported  to  the  court  December  2,  1869, 
and  on  that  day  confirmed.  The  proceeds 
of  the  sale  were  less  than  the  mortgage 
debt.      A.    was    killed    on    the    road    June 
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3.  Lien  as  Dependent  on  Location  oe  Property — a.  General  Rules — (1) 
Coextensive  ztnth  Jurisdiction  of  Court  Rendering  Judgment. — Under  the  va- 
rious state  statutes  making  judgments  a  lien  on  the  real  property  of  the  judg- 
ment debtor,  such  lien  is  coextensive  with,  and  limited  by,  the  jurisdiction  of 
the  court  rendering  the  judgment,<59  and  a  judgment  of  a  court  in  one  state  can 
have  no  efifect  as  a  lien  on  lands  in  another  state  by  virtue  of  the  faith  and 
credit  given  to  it  by  the  constitution  and  acts  of  "congressJ^  Ordinarily  the 
various  statutes  creating  judgment  liens  provide  that  a  judgment  shall  be  a 
lien  on  all  the  real  estate  of  the  judgment  debtor  within  the  county  where  the 
judgment  is  rendered,  or,  according  to  some  statutes,  where  entered."^ 

(2)  Hozv  Extended  to  Lands  in  Other  Counties. — The  various  statutes  re- 
lating to  judgment  liens  usually  contain  provisions  extending  the  lien  of  a  judg- 
ment to  lands  in  other  counties  than  that  in  which  the  judgment  was  rendered 
or  entered,  by  recording  the  judgment  in  such  other  counties." ^ 


22,  1866.  His  administrator,  in  a  court 
in  one  of  the  counties  through  which  the 
road  passed,  recovered  February  28,  1871, 
a  judgment  against  the  company  for 
$5,000.  In  November,  1875,  he  became  a 
party  to  the  foreclosure  suit,  and  claimed 
payment  out  of  such  proceeds.  Held:  1. 
That  by  the  law  of  Ohio  a  judgment  is  a 
lien  from  "the  first  day  of  the  term  at 
which  the  judgment  is  rendered,"  and  as 
before  that  day  the  road  had  been  sold 
and  the  sale  confirmed,  no  lien  by  the 
judgment  existed.  2.  That  there  being 
no  lien  at  law  upon  the  road,  there  could 
be  none  in  equity  upon  the  fund  arising 
from  the  sale.  Jeffrey  v.  Moran,  101  U. 
S.  285,  25  L.  Ed.  785.  See,  generally,  the 
title  MORTGAGES  AND  DEEDS  OF 
TRUST. 

"When  this  judgment  was  rendered, 
there  was  no  real  estate  of  any  kind  in 
Clinton  County  belonging  to  the  railroad 
company.  The  roadway  and  all  its  ap- 
purtenances had  been  sold  to  Moran  un- 
der the  decree  upon  the  mortgage,  and 
the  sale  confirmed  more  than  a  year  be- 
fore that  time.  Thereafter  the  relation 
of  the  property  to  the  company  was  in  all 
respects  as  if  the  company  had  never 
owned  it.  A  lien  by  the  judgment  was, 
therefore,  impossible.  There  being  no 
such  lien  at  law  upon  the  road,  there 
could  be  none  in  equity  touching  the  fund 
arising  from  the  sale.  Olcott  v.  Bynum 
(17  Wall.  44,  21  L.  Ed.  570),  cited  by  the 
learned  counsel  for  the  appellant,  does 
not,  therefore,  afTect  the  case."  Jeffrey  v. 
Moran,  101  U.  S.  285,  25  L.  Ed.  785.  And 
see  Julian  v.  Central  Trust  Co.,  193  U.  S. 
93,   48    L.    Ed.   629. 

69.  Lien  coextensive  with  court's  juris- 
diction.— Williams  r.  Benedict,  8  How. 
107,    12    L.    Ed.    1007. 

Lien  of  supreme  court  judgment  coex- 
tensive with  state  and  lien  on  all  lands 
therein. — At  the  March  term  of  1792,  it 
was  held  by  the  Pennsylvania  supreme 
court  that  a  judgment  in  that  court,  in  a 
case  removed  thither  from  any  inferior 
court,  was  a  lien  on  all  the  lands  which 
the  defendant  had  in  the  state.  Ralston 
V.  Bell,  2  Ball.  158,  160,  1  L-   Ed.  330. 


Lien  of  judgments  of  general  and  com- 
mon pleas  courts,  under  act  of  territorial 
government  of  Missouri. — Under  the  act 
of_  the  former  territorial  government  of 
Missouri  it  was  provided  that  "judgments 
obtained  in  the  general  court  shall  be  a 
lien  on  the  lands  and  tenements  of  the 
person  or  persons  against  whom  the  same 
has  been  entered,  situate  in  any  part  of 
this  territory;  and  judgments  obtained  in 
a  court  of  common  pleas  of  any  district, 
shall  be  a  lien  on  the  lands  and  tenements 
of  the  person  against  whom  the  same  has 
been  entered,  situate  in  such  district." 
Rankin  v.  Scott,  12  Wheat.  177,  6  L.  Ed. 
592. 

70.  Inoperative  in  another  state. — "A 
judgment  may  have  the  'effect'  of  a  lien 
upon  all  the  defendant's  lands  in  the  state 
where  it  is  rendered,  yet  it  cannot  have 
that  effect  on  lands  in  another  state  by 
virtue  of  the  faith  and  credit  given  to  it 
by  the  constitution  and  act  of  congress. 
The  laws  and  courts  of  a  state  can  only 
affect  persons  and  things  within  their  ju- 
risdiction. Consequently,  both  as  to  the 
administrator  and  the  property  confided 
to  him,  a  judgment  in  another  state  is  res 
inter  alios  acta.  It  cannot  be  even  prima 
facie  evidence  of  a  debt;  for  if  it  have  any 
effect  at  all,  it  must  be  as  a  judgment, 
and  operate  by  way  of  estoppel."  Stacy 
V.  Thrasher,  6  How.  44,  12  L.  Ed.  337. 
See  the  title  FOREIGN  JUDGMENTS, 
RECORDS  AND  JUDICIAL  PRO- 
CEEDINGS, vol.   6,   p._335. 

71.  In  county  where  judgment  rendered 
or  entered. — Jeffrey  v.  Moran,  101  U.  S. 
285,  25  L.  Ed.  785;  Cooke  v.  Avery,  147 
U.  S.  375,  37  L.  Ed.  209;  Massingill  z'. 
Downs,  7  How.  760,  12  L.  Ed.  903;  Met- 
calf  V.  Watertown,  153  U.  S.  671,  38  L. 
Ed.   861. 

72.  Extension  of  lien  to  land  in  other 
counties  by  recording  judgment  therein. — 
As  to  the  act  of  ■Mississippi  of  February 
6th,  1841,  see  Massingill  v.  Downs,  7  How. 
760,   12   L.   Ed.   903. 

As  to  the  statute  of  Texas  in  force  in 
1873,  see  Cooke  v.  Avery,  147  U.  S.  375, 
37   L.  Ed.  209. 
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b.  Application  of  Rule  to  Judgments  of  Federal  Courts. — As  has  been  al- 
ready seen,  judgments  in  the  federal  courts  are  liens  in  all  cases  where  they  are 
such  by  the  law  of  the  states/^  and  it  was  formerly  held  that  in  those  cases 
where  the  judgment  of  a  state  court  created  a  lien  only  in  the  county  in  which 
the  judgment  was  rendered  or  entered,  a  judgment  in  a  federal  circuit  court 
would  create  a  lien  to  the  extent  of  such  court's  jurisdiction,"^  regardless  of  the 
provision  of  a  state  statute  requiring  the  judgment  to  be  recorded  in  other  coun- 
ties in  order  to  extend  the  lien  to  lands  in  such  counties."^  Under  the  act  of 
congress  of  Aug.  1,  1888,  however,  it  was  provided  that  judgments  and  decrees 
rendered  in  a  circuit  or  district  court  of  the  United  States  within  any  state,  shall 
be  liens  on  property  throughout  such  state  in  the  same  manner  and  to  the  same 
extent  and  under  the  same  conditions  only  as  if  such  judgments  and  decrees  had 
been  rendered  by  a  court  of  general  jurisdiction  of  such  state."®  Such  act  fur- 
ther provides  that  "whenever  the  laws  of  any  state  require  a  judgment  or  decree, 
of  a  state  court  to  be  registered,  recorded,  docketed,  indexed,  or  any  other  thing 
to  be  done,  in  a  particular  manner,  or  in  a  certain  ofHce  or  county,  or  parish  in 
the  state  of  Louisiana  before  a  lien  shall  attach,  this  act  shall  be  applicable 
therein  whenever  and  only  whenever  the  laws  of  such  state  shall  authorize  the 
judgments  and  decrees  of  the  United  States  courts  to  be  registered,  recorded, 
docketed,  indexed,  or  otherwise  conformed  to  the  rules  and  requirements  relating 
to  the  judgments  and  decrees  of  the  courts  of  the  state."" 

E.  Recording  and  Indexing  as  Essential  to  Operation  of  Judgment  as 
Lien. — In  General. — In  several  states  it  is  required  by  statute  that  a  judgment 
or  abstract  thereof  shall  be  recorded  in  a  prescribed  manner,  in  order  that  it 
may  operate  as  a  lien  upon  the  land  of  the  judgment  debtor,'''^  and  in  some  it  is 
required  that  in  addition  to  recording  abstracts  of  judgments,  the  same  shall  be 
indexed.'^^ 

Purpose  of  Requirement. — The  object  of  statutory  provisions  as  to  re- 
cording abstracts  of  judgments  and  indexing  the  same  is  to  apprise  subsequeni 
parties,  as,  for  instance,  intending  purchasers,  of  the  existence  and  character  of 
the  judgments,  if  a  reasonable  amount  of  care  and  intelligence  were  exercised. ^'^ 

The  form,  requisites  and  sufficiency  of  such  abstracts  of  judgments,  and 

73.  See  ante,  "Judgments  and  Decrees  77.  Power  of  state  to  require  registra- 
of  Federal  Courts,"  XIV,  C,  2.  tion,   etc.,    of   federal   judgments. — Act    of 

74.  Judgment  of  federal  courts  a  lien  Congress,  Aug.  1,  1888,  ch.  729,  25  Stat. 
over  all  real  estate  within  its  jurisdiction.  ^t  L-  357,  United  States  Rev.  Stat.,  §  <J67. 
— Massingill  v.  Downs,  7  How.  760,  12  L.  See  the  title  RECORDING  ACTS. 

Ed.  903;  Metcalf  v.  Watertown,  153  U.  S.  78.  Recordmg  as  essential  to  operation 

671    38   L.    Ed.   861.     See,    also,    Cooke   v.  of  judgment  as  hen.— Gottlieb  v.  Thatcher, 

Avery,   147  U.   S.   375,  37   L.   Ed.  209.  151    U.    S.    271,    38    L.    Ed.    157;    Cooke    v. 

75.  Notwithstanding     statutory     provi-  Avery,  147  U.  a  375,  37  L.   Ed    209^  And 

sions   as   to    recording^  etc.-Massingill    ...  'f  r    Th    ^^^/'^l^'^  ^°r',  ^-^^  K.^tt^^q' 

T->  r,  -Lj         nctn    10  T     -CA    nno.  rr^^v^  "5   L,.   Ed.  1081     Fogg  V.  Blair,  133  U.   S. 

Downs,  7  How.  760,  12  L,.  Ed.  903     Cooke  .     oo    t      xt  i     -701      v>      t  ixr      1 

..     A,.^Ur    147    TT     c     Q7=;     Q7    T      T7H     900-  ^34,    33    L.    Ed.    721      Benton    7A    Woolsey, 

V.    Avery,    147    U.    b.    375,    67    L,.    lid.    MM,  ..^    y,^.     ^7    n   t      -ca     nor,     -kt   n  \7- 

Metcalf  ;.   Watertown,   153   U.   S-    671,  38  J^   Pet.  27,  9  L.  Ed^  987;  Nalle  z;.  Young, 

L.   Ed.  861.    And   see  United  States  Bank       J.^^    V-   f./fx  '  c;    i.o' ,?  T     S  ^^o^^     "■ 
T    Peter    13  Pet    123    10  L    Ed    89  Cragm,  136  U.  S.  130,  34  L.  Ed.  372;  Fow- 

In    United    States    v.    Scott,    3    Woods  gy  ^  statute  of  Colorado  it  is  provided 

334,    It   was   held    by   Mr.   Justice    Bradley,  t^^t   from  the   date   of  the   filing,  and  not 

holding  the  circuit  court  for  the  western  before,  of  a  judgment,  it  shall   become   a 

district  of  Texas    (June  term,   1878),  that  1;^^  upon  land  of  defendant.    So  where  K. 

a  judgment   of  that    court  was   a   lien    on  1,^^^  ^^^^  his  judgment  for  record,  and  it 

defendant  s   lands   throughout   the    district  i,^^    been    recorded,    as    required    by    the 

without    being    recorded    in    the    several  statute.    Held,  that  the  lien  upon  the  real 

counties  where  they  lav.     Cooke  r.  Avery,  ^^^^^^  attached  at  once.    Gottlieb  v.  That- 

147    U.    S.    375,    37    L.    Ed.    209.     See.    also,  ^^er,   151  U.    S.   271,  280,   38    L.    Ed.    157. 

United  States  Bank  v.  Peter,  13  Pet.  123,  79    Necessity  for  indexing  abstracts   of 

10  L.  Ed.  89.  judgments.— Cooke    v.    Avery,    147    U.    S. 

76.  Provision    of    act    of    congress    of  375,  37  L.  Ed.  209. 

August    1st,    1888. — Cooke    v.    Avery,    147  80.    Purpose   of   requirement. — Cooke    v. 

U.  S.  375,  37  L.   Ed.  209.  Avery,   147  U.    S.   375,   37   L.   Ed.  209. 
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indexes  thereto,  are  usually  prescribed  by  the  statute  requiring  such  recording 
and  indexing,8i  and  it  would  seem  that  it  will  be  a  sufficient  compliance  with 
such  statutes  if  subsequent  parties  are  thereby  apprised  of  the  existence  and 
character  of  the   judgment. ^^ 

F.  Inception,  Duration  and  Termination  of  Lien — 1.  Whe:n  Lien  At- 
taches— a.  General  Rules. — From  Date  of  Rendition. — As  a  general  rule, 
under  statutes  making  a  judgment  a  lien  upon  the  property  of  the  judgment 
debtor,  within  the  jurisdiction  of  the  court,  such  judgments  become  liens*^  only 
from  the  time  they  are  rendered  or  entered. ^^ 

From  Date  of  Recording. — In  those  states  requiring  a  judgment  or  abstract 
thereof  to  be  recorded,  indexed,  etc.,  the  judgment  becomes  a  lien  from  the 
date  of  such  recording.^-* 

As  to  Property  in  Other  Counties.— As  to  the  rule  that  judgments  be- 
come a  lien  upon  real  property  of  the  debtor  in  counties  other  than  that  in  which 
the  judgment  was  rendered,  only  from  the  time  when  such  judgment  is  recorded 
in  such  other  counties,  see  ante,  "How  Extended  to  Lands  in  Other  Counties  " 
XIV,  D,  3,  a,  (2).  • 

b.  Relation  Back  to  First  Day  of  Term. — See  post,  "Priority  as  Dependent 
upon  Doctrine  of  Relation  Back  of  Judgments,"  XIV,  G,  3,  c. 

2.  Duration   of   Lien — a.   In   General. — Period   Fixed   by   Statute. The 

period  for  which  a  judgment  lien  shall  continue  is  usually  expressly  prescribed 
by  the  statute  creating  such  lien.     This  period  is  variously  fixed  at  five,^^  six  ^c 


81.  Statutory  provision  as  to  abstract 
and  indexes. — As  to  Texas  act  of  1879, 
see  Cooke  v.  Avery,  147  U.  S.  375,  37  L. 
Ed.   209. 

Laws  of  Colorado,  1874,  p.  168,  see 
Gottliel)  V.  Thatcher,  151  U.  S.  271,  38  L. 
Ed.   157. 

82.  Abstracts  and  indexes  held  sufficient. 
— "The  abstract  in  this  instance  gave  the 
judgment  debtor's  name;  the  number  of 
the  suit  in  wliich  the  judgment  was  ren- 
dered; its  date;  the  amount;  the  rate  of 
interest;  that  the  whole  amount  was  still 
due  and  unpaid;  and  the  name  of  the 
plaintiffs  as  'Deere,  Mansur  &  Co.'  In  all 
these  particulars  it  was  in  accordance 
with  article  3155,  except  that  it  did  not 
give  the  individual  names  of  the  plain- 
tiffs, although  in  giving  the  firm  name  it 
gave  the  surname  of  the  plaintiff  first  in 
order.  The  index  gave  the  defendant's 
name  and  the  number  of  the  page  of  the 
book  upon  which  the  abstract  was  re- 
corded, and  the  plaintiffs'  name  as  Deere, 
Mansur  &  Co.,  and  this  both  directly  and 
in  the  reverse  order.  The  only  ground  on 
which  this  abstract  and  index  could  be 
held  insufficient  was  that  the  names  of 
the  plaintiffs  were  not  given  in  full  in 
either  abstract  or  index.  Was  this  omis- 
sion fatal  to  the  lien?  The  circuit  court 
did  not  think  so,  and  we  concur  in  that 
view."  Cooke  v.  Avery,  147  U.  S.  375,  37 
L.  Ed.  209. 

83.  From  time  of  rendition  or  entry. — 
Rankin  v.  Scott,  12  Wheat.  177,  6  L.  Ed. 
592;  Brown  v.  Clarke.  4  How.  4,  11  L. 
Ed.  850;  Massingill  v.  Downs,  7  How.  760, 
12  L.  Ed.  903;  Taylor  v.  Doe,  13  How.  287, 
?02,  14  L.  Ed.  149;  Doolittle  v.  Rrvan,  14 
Mow.  563,  565,  14  L.  Ed.  543;  Rockhill  v. 
Hanna,  15  How.  189,  14  L.  Ed.  656;   How- 


ard V.  Railway  Co.,  101  U.  S.  837,  847,  25 
L.  Ed.  1081;  Fogg  V.  Blair,  133  U.  S.  534, 
33  L.  Ed.  721;  Cooke  v.  Avery,  147  U  S 
375,    37    L.    Ed.    209. 

Though  the  statute  of  5  Geo.  II  does 
not  provide  that  a  judgment  shall  be  a 
hen  from  the  time  of  its  rendition,  yet 
there  is  abundant  evidence  that  it  has  al- 
ways been  so  considered  and  acted  on. 
Tayloe  v.  Thomson,  5  Pet.  358,  8  L.  Ed. 
154. 

"By  the  law  of  the  state  of  Mississippi, 
a  judgment  is  a  lien  upon  the  personal  as 
well  as  real  property  of  the  defendant, 
from  the  time  of  its  rendition  (Smith  er 
al.  V.  Everly  et  al..  4  How.  178;  Com- 
mercial Bank  of  Manchester  v.  Coroner 
of  Yazoo  County,  6  How.  350)."  Brown  v. 
Clarke,  4  How.  4,  11  L.  Ed.  850.  See,  also, 
Williams  v.  Benedict,  8  How.  107,  12  L 
Ed.   1007. 

In  the  state  of  Indiana,  judgments  are 
liens  upon  the  real  estate  of  the  persons 
against  whom  such  judgments  may  be  ren- 
dered, from  the  day  of  the  rendition  there- 
of. Rockhill  V.  Hanna,  15  How.  189,  14  L- 
Ed.   656. 

84.  From  date  of  recording.^ — See  ante, 
"Recording  and  Indexing  as  Essential  to 
Operation  of  Judgment  as  Lien,"  XIV,  E. 

85.  Five  years. — In  Missouri  the  lien 
commenced  with  the  judgment,  and  con- 
tinued for  five  years.  Rankin  v.  Scott,  12 
Wheat.  177,  6  L.  Ed.  592.  See,  also.  Fox 
V.  Seal,  22  Wall.  424,  22  L.  Ed.  774,  ac- 
cording to  which  the  same  seems  to  have 
been  the  period  fixed  by  the  Pennsylvania 
law. 

86.  Six  years. — In  Colorado,  see  Gott- 
lieb V.  Thatcher,  151  U.  S.  271,  38  L.  Ed. 
157. 
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seven,^'^  and  ten  years  from  the  commencement  of  the  lien.^s 

Promise  of  Payment  of  Judgment  as  Extending  Lien. — In  an  action  of 
ejectment,  where  the  plaintiff's  title  is  that  of  a  voluntary  purchaser  under  an 
execution  void  because  the  lien  of  the  judgment  had  expired,  and  the  title  of  the 
defendant  is  that  of  a  bona  fide  purchaser  from  the  debtor  during  the  continu- 
ance of  the  lien,  it  is  not  competent  for  the  plaintiff  to  prove  that  the  defend- 
ant promised  the  creditor,  under  whose  execution  the  land  was  sold,  to  pay  the 
judgment,  and  that  he  did  not  do  so;  in  consequence  of  which  the  lien  was  suf- 
fered to  expire.  The  fact,  if  proved,  would  not  extend  the  lien  of  the  judg- 
ment.^^ 

Effect  of  Revival  by  Scire  Facias. — In  some  jurisdictions  it  has  been  held 
that  where  the  statutory  period  of  duration  of  a  lien  has  expired,  the  revival  of 
the  judgment  by  scire  facias  will  give  a  new  lien.*'*^ 

b.  Liens  of  Federal  Judgments. — As  has  already  been  seen,  congress,  in 
adopting  the  modes  of  process  prevailing  in  the  states  at  the  time  the  judicial 
system  of  the  United  States  was  organized,  made  judgments  recovered  in  the 
federal  courts  liens  in  all  cases  where  they  were  so  by  the  laws  of  the  states,^^ 
and  a  later  act  of  congress  has  provided  that  judgments  shall  cease  to  have  that 
operation  in  the  same  manner,  and  at  the  same  time  in  the  respective  federal  dis- 
tricts as  like  processes  do  when  issued  from  the  state  courts. '^^ 

3.  Termination  of  Lien — a.  Expiration  of  Statutory  Period  or  Failure  to 
Issue  Execution  zvithin  Proper  Time — (1)  In  General. — Expiration  of  Stat- 
utory Period. — As  has  been  already  seen,  a  judgment  ceases,  by  the  ex- 
piration of  the  period  fixed  by  statute,  to  be  a  lien  on  any  real  estate,^^  as  against 
any  bona  fide  purchasers,  or  subsequent  incumbrancers  by  mortgage,  judgment 
or  otherwise.^-* 

Failure  to  Issue  Execution  within  Prescribed  Time. — By  statute  in 
some  jurisdictions  it  is  provided  that  the  judgment  lien  shall  cease  and  become 


87.  Seven  years. — The  statute  of  Mis- 
sissippi, Revised  Code  of  1857,  ch.  57,  art. 
15,  p.  401,  which  provides,  that  "no  judg- 
ment or  decree  rendered  in  any  court 
held  within  this  state  shall  be  a  lien  on 
the  property  of  the  defendant  therein  for 
a  longer  period  than  seven  years  from 
the  rendition  thereof,"  does  not  apply  to 
a  decree  of  a  court  of  chancery  in  Mis- 
sissippi, establishing  the  arrears  due  on 
a  life  annuity  as  a  specific  lien  on  certain 
land  by  virtue  of  a  will,  in  a  suit  in  chan- 
cery brought  by  the  life  annuitant.  Canal 
Bank  v.  Hudson,  111  U.  S.  66,  28  L.  Ed. 
354. 

88.  Ten  years. — "The  judgment  ob- 
tained by  the  bank,  in  1817,  after  the  ex- 
piration of  ten  years  from  the  time  it  was 
docketed,  ceased,  by  the  laws  of  New 
York,  to  be  a  lien  upon  real  estate, 
against  bona  fide  purchasers,  or  subse- 
quent encumbrances,  by  mortgage,  judg- 
ment, or  otherwise;  and,  consequently, 
after  the  24th  of  November,  1827,  it  no 
longer  bound  the  property  of  Woolsey." 
Benton  v.  Woolsey,  12  Pet.  27,  9  L.  Ed. 
987. 

89.  Lien  not  extended  by  promise  to 
pay  judgment. — Norris  v.  Jackson,  9  Wall. 
125.   128,   19   L.    Ed.   608. 

90.  Revival  of  judgment  as  giving  new 
lien. — The  act  of  the  territorial  govern- 
ment of  Missouri  contained  a  proviso, 
"that  no  judgment  hereafter  entered  in 
any  court  of  record  within  this  territory, 


shall  continue  a  lien  on  the  lands  and 
tenements  against  whom  the  same  has- 
been  entered,  during  a  longer  term  than 
five  years  from  the  first  return  day  of  the 
terin  of  which  such  judgment  may  be 
entered,  unless  the  same  shall  have  been 
revived  by  scire  facias,"  etc.  Rankin  v. 
Scott,   12  Wheat.   177,  6  L.   Ed.   592. 

"If  the  lien  of  the  judgment  recovered 
in  1860  ceased  at  the  end  of  five  years 
from  the  time  of  its  rendition,  still  it  is 
undeniable  that  the  revived  judgment  of 
1867  gave  a  new  lien  which  followed  the 
property  in  whosesoever  hands  it  came,, 
until  the  present  scire  facias  was  sued  out 
in  February,  1871."  Fox  v.  Seal,  22  Wall. 
424,  22  L.  Ed.  774.  See  the  title  SCIRE 
FACIAS. 

91.  See  ante,  "Judgments  and  Decrees 
of  Federal   Courts,"   XIV,  C,  2. 

92.  Termination  in  same  manner  as 
liens  of  judgments  of  state  courts. — 
Baker  v.  Morton,  12  Wall.  150,  20  L.  Ed. 
262;  Cooke  v.  Avery,  147  U.  S.  375,  37  L- 
Ed.  209;  Brown  v.  Pierce,  7  Wall.  205,  19 
L.  Ed.  134.  See,  also,  Conard  v.  Atlantic 
Ins.  Co.,  1  Pet.  386,  443,  7  L.  Ed.  189; 
Massingill  v.  Downs,  7  How.  760,  767,  13 
L.  Ed.  903;  Williams  v.  Benedict,  8  How. 
107,    111,   12   L.    Ed.    1007. 

93.  Termination  by  expiration  of  statu- 
tory period. — See  ante,  "Duration  of 
Lien,"   XIV,   F,   2. 

94.  Gottlieb  v.  Thatcher,  151  U.  S.  271,. 
38  L.   Ed.  157. 
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inoperative    unless    execution    issues    upon    the    judgment    within    a    prescribed, 
time.^° 

(2)  Suspemion  of  Lien  by  Injunction  or  Order  of  Court. — In  some  juris- 
dictions it  is  expressly  provided  by  statute  that  in  case  the  party  in  whose  favor 
any  such  judgment  shall  have  been  entered  shall  be  restrained  by  injunction  out 
of  chancery  or  order  of  any  judge  or  court,  either  from  issuing  execution  or 
selling  thereon,  the  time  during  which  he  shall  be  so  restrained  shall  not  be 
deemed  or  considered  as  any  part  of  the  period  prescribed  by  statute  for  the 
duration  of  the  judgment  lien.^^ 

b.  Satisfaction  of  Judgment. — The  satisfaction  of  a  judgment  will,  of  course, 
operate  to  terminate  the  lien  of  such  judgment,^"  and  in  some  of  the  statutes 
relating  to  the  duration  of  liens,  it  is  expressly  provided  that  the  judgment  shall 
constitute  a  lien  for  the  specified  time  unless  the  judgment  shall  be  previously 
satisfied. ^^ 

c.  Judicial  Sale. — The  supreme  court  of  Pennsylvania  has  held  that  the  pur- 
chaser of  lands  of  a  deceased  person,  sold  by  order  of  an  orphans'  court,  since 
the  19th  of  April,  1794,  held  them  discharged  from  the  lien  of  a  judgment,  ob- 
tained against  the  intestate  in  his  life.^^ 

d.  Foreclosure  of  Prior  Mortgage. — The  liens  of  judgments  recovered  against 
a  corporation  in  Wisconsin,  after  the  date  of  a  mortgage  by  it,  are  discharged 
by  a  foreclosure  of  the  mortgage.  ^ 

e.  Release  of  Personalty  upon  Forthcoming  Bond. — Where  there  has  been  a 
judgment,  an  execution  levied  upon  personal  property,  and  a  forthcoming  bond, 
the  property  levied  upon  is  released  by  the  bond,  and  the  lien  of  the  judgment 
destroyed. 2 

f.  Arrest  of  Debtor  on  Ca.  Sa. — See  the  title  Imprisonment  for  Debt,  vol. 
6,  p.  892.     And  see  ante,  "Execution  against  Person  of  Debtor,"  X,  B,  5,  b. 

g.  Effect  of  Judgment  in  Action  of  Debt  on  Previous  Judgment. — By  the  set- 
tled law  of  Pennsylvania  it  seems  that  a  judgment  in  an  action  of  debt  upon  a 
previous  judgment,  does  not  destroy  the  lien  of  the  first  judgment. ^ 


95.  Termination  for  failure  to  issue  ex- 
ecution within  prescribed  time, — By  the 
law  of  Ohio,  if  execution  shall  not  be 
sued  out  within  five  years  from  the  date 
of  the  judgment,  the  latter  becomes  dor- 
mant, and  the  lien  expires.  Jeffrey  v. 
Moran,   101   U.    S.   285,   25   L.    Ed.    785. 

Under  the  Texas  statute  providing  that 
the  lien  should  cease  and  become  inopera- 
tive if  execution  were  not  issued  upon  the 
judgment  within  one  year  from  the  first 
date  upon  which  the  execution  could  by 
law  be  issued  thereon  (2  Paschal's  x^nn. 
Dig.  Art.  7005),  the  supreme  court  of 
Texas  decided  that  a  judgment  ceased  to 
be  a  lien  for  want  of  diligence,  unless  ex- 
ecution issued  on  it  each  year  after-  it  was 
rendered.  Cooke  v.  Avery,  147  U.  S.  375, 
37  L.  Ed.  209,  citing  Bassett  v.  Proetzel, 
53  Texas  569;  Barron  v.  Thompson,  54 
Texas  235;  Anthony  v.  Taylor,  68  Texas 
403. 

96.  Time  during  which  judgment  cred- 
itor restrained  from  enforcing  lien  not  in- 
cluded.—Gottlieb  V.  Thatcher,  151  U.  S. 
271.  38   L.    Ed.   157. 

Allowance  of  supersedeas  bonds  as  sus- 
pending proceedings  under  judgment. — In 
Gottlieb  V.  Thatcher,  151  U.  S.  271,  38  L. 
Ed.  157,  the  execution  was  not  issued 
within  a  year  from  the  rendition  of  the 
judgment,  for  the  reason  that  it  was  su- 


perseded by  the  order  of  this  district 
court  and  of  the  supreme  court,  by  the 
allowance  of  the  supersedeas  bonds 
which  suspended  all  proceedings  under 
the  judgment.  It  was  held  that  this  sus- 
pension of  the  proceedings  came  fairly 
within  the  proviso  of  the  Colorado  act  of 
1862.  See  the  title  SUPERSEDEAS 
AND   STAY   OF   PROCEEDINGS. 

97.  Satisfaction  of  judgment. — See  ante, 
"Satisfaction,  Release  and  Discharge  of 
Judgments,"    X. 

98.  Proviso  in  statutes  fixing  duration 
of  lien.— Gottlieb  v.  Thatcher,  151  U.  S. 
271,    38    L.    Ed.    157. 

99.  Discharge  of  lien  by  judicial  sale. — 
Moliere  v.  Noe.  4  Dall.  450,  1  L.  Ed.  905. 
See  the  titles  JI>DICIAL  SALES; 
MORTGAGES  AND  DEEDS  OF 
TRUST;  SHERIFFS',  CONSTABLES', 
AND  MARSHALS'  SALES. 

1.  Foreclosure  of  previous  mortgage  as 
discharging  lien  of  judgment  against  cor- 
poration.— Bronson  v.  La  Crosse,  etc.,  R. 
Co.,   2   Wall.   283,    17   L.    Ed.    725. 

2.  Release  of  personalty  upon  forth- 
coming bond. — Brown  v.  Clarke,  4  How. 
4,  11  L.  Ed.  850.  See  the  title  FORTH- 
COMING AND  DELIVERY  BONDS, 
vol.   6,  p.   389. 

3.  Lien  of  previous  judgment  not  de- 
stroyed by  action  of  debt  on  judgment. — 
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h.  Discharge  in  Bankruptcy. — As  to  the  effect  of  a  discharge  in  bankruptcy 
upon  judgments  against  the  bankrupt,  see  the  title  Bankruptcy,  vol.  2,  p.  859, 

€t  seq. 

G.  Priorities — 1.  In  General. — In  regard  to  judgment  liens  as  well  as 
other  liens,  the  principle  seems  to  be  universal  that  a  prior  lien  gives  a  prior 
claim,  which  is  entitled  to  prior  satisfaction,  out  of  the  subject  it  binds,  unless 
the  lien  be  intrinsically  defective,  or  be  displaced  by  some  act  of  the  party  hold- 
ino-  it,  which  shall  postpone  him,  in  a  court  of  law  or  equity,  to  a  subsequent 
claimant.^     Mere  delay  in  proceeding  to  execution  is  not  such  an  act.° 

2.  Between  Judgment  Liens. — General  Rule. — Generally  speaking,  as  be- 
tween the  liens  of  different  judgments,  the  elder  judgment  has  the  preference 
over  all  judgments  subsequently  obtained.*^ 

Judgments  of  Same  Date, — In  those  jurisdictions  where  judgments  are 
liens  from  the  day  of  the  rendition  thereof,  and  no  provision  is  made  for  por- 
tions of  a  day,  it  follows  that  all  judgments  entered  on  the  same  day  have  equal 
rights,  and  one  cannot  claim  priority  over  the  other .'^ 

Judgments  Rendered  at  Same  Term. — In  those  jurisdictions  in  which  the 
common-law  doctrine  of  relation  back  of  judgments  to  the  first  day  of  the  term 

Livingston  v.  Moore,  7  Pet.  469,  8  L.  Ed. 
751. 

4.  General  principle  as  to  priority  of 
liens.— Rankin  v.  Scott,  12  Wheat.  177,  6 
L  Ed  592.  See,  generally,  the  title 
LIENS.  .     . 

"Priority  of  lien  certainly  gave  priority 
of  legal  right,  just  as  in  the  case  of  a 
first  and  second  mortgage.  Either  may 
proceed  in  the  case  of  mortgage,  where 
the  condition  is  broken,  to  foreclose;  but 
it  the  second  mortgagee  proceeds  first, 
his  decree  of  foreclosure  does  not  super- 
sede or  impair  the  rights  of  the  first 
mortgagee,  nor  did  the  proceedings  of  the 
plaintiflf  to  enforce  the  lien  of  his  judg- 
ment have  any  effect  whatever  to  super- 
sede or  displace  the  prior  lien  under 
which  the  defendants  claim."  Howard  v. 
Railway  Co.,  101  U.  S.  837,  25  L  Ed. 
1081. 

5  Property  not  lost  by  delay  in  pro- 
ceeding to  execution. — The  lien  of  a  judg- 
ment on  the  lands  of  the  debtor,  created 
by  statute,  and  limited  to  a  certain  period 
of  time,  is  unaffected  by  the  circumstance 
of  the  plaintiff  not  proceeding  upon  it 
(during  that  period),  until  a  subsequent 
lien  has  been  obtained,  and  carried  into 
execution.  Rankin  v.  Scott,  12  Wheat. 
177,   6   L   Ed.    592. 

6.  Elder  judgment  has  priority.— Hum- 
phreys V.  Leggett,  9  How.  297,  13  L  Ed. 
145;  Rankin  v.  Scott,  12  Wheat.  177,  6  L 
Ed.  592;  Thelusson  v.  Smith,  2  Wheat. 
396,   4   L.    Ed.   271. 

On  August  first,  1804,  judgment  was  en- 
tered by  confession  in  the  suit  of  E.  v. 
M.  in  the  common  pleas  of  Philadelphia 
county;  the  declaration  was  entitled  as 
of  the  June  term  preceding.  On.  August 
third,  1804,  judgment  was  entered  by  con- 
fession against  the  same  defendant  in 
favor  of  W.  in  the  Pennsylvania  supreme 
court;  the  declaration  was  entitled  as  of 
the   March  term   preceding.     It  was   held 


by  the  Pennsylvania  supreme  court  that 
the  judgment  first  entered  was  entitled 
to  be  paid  first,  and  that  they  did  not  re- 
late back  to  the  terms  of  which  the  dec- 
larations were  entitled.  Welsh  v.  Murray, 
4    Dall.    320,    321,    1    L    Ed.    850. 

Priority  of  claims  of  United  States. — 
A  judgment  gives  to  the  judgment  cred- 
itor a  lien  on  the  debtor's  lands,  and  a 
preference  over  all  subsequent  judgment 
creditors;  but  the  law  defeats  the  prefer- 
ence, in  favor  of  the  United  States,  in  the 
cases  specified  in  the  act  of  1799,  §  65. 
Thelluson  v.  Smith,  Pet.  C.  C.  195,  af- 
firmed. Thelusson  v.  Smith,  2  Wheat. 
396,  4  L.  Ed.  271.  See  the  title  BANK- 
RUPTCY, vol.  2,  p.  919. 

7.  No  priority  between  judgments  ren- 
dered on  same  day. — Rockhill  v.  Hanna, 
15    How.    189,    14   L.    Ed.   656. 

Creditors  electing  different  remedies 
entitled  to  precedence  in  that  which  he 
has  elected. — Three  judgments  were  en- 
tered up  against  a  debtor  on  the  same  day. 
One  of  the  creditors  issued  a  capias  ad 
satisfaciendum  in  February,  and  the  other 
two  issued  writs  of  fieri  facias  upon  the 
same  day,  in  the  ensuing  month  of 
March.  Under  the  ca.  sa.  the  defendant 
was  taken  and  imprisoned,  until  dis- 
charged by  due  process  of  law.  The 
plaintifif  then  obtained  leave  to  issue  a  fi. 
fa.,  which  was  levied  upon  the  same  land 
previously  levied  upon.  The  marshal  sold 
the  property  under  all  the  writs.  The 
executions  of  the  first  fi.  fa.  creditors  are 
entitled  to  be  first  satisfied  out  of  the 
proceeds  of  sale.  Each  creditor  having 
elected  a  diflferent  remedy,  is  entitled  to  a 
precedence  in  that  which  he  has  elected. 
Besides,  the  ca.  sa.  creditor,  by  imprison- 
ing the  debtor,  postponed  his  lien,  because 
it  may  happen,  under  certain  circum- 
stances, that  the  judgment  is  forever  ex- 
tinguished. If  these  do  not  happen,  his 
lien  is  not  restored  as  against  creditors 
who    have    obtained    a    precedence    during 
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prevails,  it  has  been  held  that  all  judgments  entered  at  the  same  term  are  placed 
on  an  equality  with  regard  to  liens.^ 

Priority  as  Dependent  upon  Priority  in  Enforcement.— In  the  case  of 
judgment  liens  having  no  priority  one  over  the  other,  as  where  rendered  on  the 
same  day— or  during  the  same  term,  in  those  states  where  the  common-law  doc- 
trine of  relation  of  judgments  obtains — the  creditor  whose  execution  is  first  be- 
gun to  be  executed  will  be  entitled  to  priority.^ 

3.  Between  Judgment  Liens  and  Other  Liens,  etc.— a.  Subsequent  Ad- 
verse Interests  and  Encumbrances. — While,  as  has  been  seen,  a  general  lien  of 
judgment  on  lands,  does  not  constitute  per  se  a  property  or  right  in  the  land  it- 
self,io  yet  such  lien  does  confer  a  right  to  levy  on  the  same,  to  the  exclusion  of 
adverse  interests,  subsequent  to  the  judgment;  and  when  the  levy  is  actually 
made  on  the  same,  the  title  of  the  creditor  relates  back  to  the  time  of  the  judg- 
ment, so  as  to  cut  out  intermediate  encumbrances. ^i  The  fact  that  the  judo-ment 
debtor  has  sold  or  otherwise  disposed  of  the  land,  does  not  affect  the  judgment 
lien. 12 

b.  Previous  Interests  or  Liens — (1)  In  General. — Where  previous  valid 
claims  or  encumbrances  exist,  they  have  priority  over  a  judgment  lien  subse- 
quently attaching.  Thus  a  judgment  lien  has  been  held  to  be  subordinate  to  a 
prior  mortgage.13     So,  also,  a  judgment  lien,  being  a  general  lien,  it  has  been 


such    suspension.      Rockhill   v.    Hanna,    15 
How.   189,   14   L.   Ed.   656. 

8.  Judgments  of  same  term  on  equality 
as  to  lien. — Judgments  entered  on  the  last 
day  of  the  term,  by  the  law  of  Tennessee, 
have  relation  to  the  first  day  of  the  term, 
so  as  to  place  all  the  judgments  entered 
at  the  term  on  an  equality  in  regard  to 
liens.  This  it  is  said  is  proper  to  do  equal 
justice  to  creditors,  whose  judgments 
were  necessarily  entered  on  different  days 
of  the  term,  from  the  arrangement  of 
the  causes  on  the  docket.  But  it  is  said 
that  a  bona  fide  purchaser,  for  a  valuable 
consideration,  would  limit  the  lien  of  the 
judgment  and  execution  to  the  time  the 
judgment  was  rendered.  Clements  v. 
Berry,  11  How.  398,  13  L.  Ed.  745,  in 
which  it  was  held  that  an  assignee  for  the 
benefit  of  creditors  is  not  to  be  deemed 
a  bona  fide  purchaser  for  a  valuable  con- 
sideration. And  see  post,  "Priority  as  De- 
pendent upon  Doctrine  of  Relation  Back 
of  Judgments,"   XIV,   G,  3,  c. 

9.  Priority  between  equal  judgment 
liens  dependent  on  priority  in  execution. 
— "In  England,  when  several  judgments 
are  entered  to  the  same  term  (and  by 
fiction  of  law,  the  term  consists  of  but 
one  day),  the  judgment  creditor,  who  first 
extends  the  land  by  elegit,  is  thereby  en- 
titled to  be  first  satisfied  out  of  it.  The 
case  would  be  much  stronger,  too,  in  favor 
of  the  first  elegit,  if  one  of  three  judg- 
ments had  levied  a  fi.  fa.  on  the  goods 
and  chattels  of  the  defendant,  the  second 
taken  his  body  on  a  ca.  sa.,  and  the  third 
laid  his  elegit  on  his  land.  For  each  one. 
having  elected  a  different  remedy,  would 
be  entitled  to  a  precedence  in  that  which 
he  has  elected.  This  principle  of  the 
common  law  has  been  adopted  by  the 
courts  of  New  York,  as  is  seen  in  the 
cases  of  Adams  v.  Dyer,  8  Johns.  (N. 
Y.)  350,  and  Waterman  v.  Haskins,  11   Id. 


228;  and  also  by  the  supreme  court  of  In- 
diana, m  Marshal  v.  Boyd  and  others, 
where  it  is  said,  the  mere  delivery  of  an 
execution,  as  in  case  of  personal  prop- 
erty, will  not  give  a  priority,  buL  the  ex- 
ecution first  begun  to  be  executed,  shall 
be  entitled  to  priority."  Rockhill  v.  Hanna, 
15  How.  189,  14  L.  Ed.  656.  See  the  title 
EXECUTIONS,   vol.    6,   p.    84. 

10.  Lien  does  not  constitute  right  or 
property  per  se  in  debtor's  land.— See 
ante,   "Nature   and   Eft'ect,"   XIV.   A,  2. 

11.  Title  of  creditor  relates  back  and 
cuts  out  intermediate  encumbrances. — 
Conard  v.  Atlantic  Ins.  Co.,  1  Pet.  386  7 
L.    Ed.    189. 

12.  Property  subject  to  judgment  lien 
which  has  once  attached. — Conard  v.  At- 
lantic Ins.   Co.,  1   Pet.  386,  7  L-   Ed.  189. 

"As  to  the  objection,  that  the  judgment 
did  not  bind  the  land  in  the  hands  of  the 
appellant,  because  he  was  a  purchaser,  we 
consider  it  wholly  untenable.  We  have 
already  said,  that  the  judgment  created  a 
lien;  now,  it  is  of  the  very  nature  and 
essence  of  a  lien,  that  no  matter  into 
whose  hands  the  property  goes,  it  passes 
cum  onere;  ff  this  were  not  the  case,  it 
would  cease  to  be  a  lien.  If  this  propo- 
sition stood  in  need  of  authority  to  sup- 
port it,  we  find  it  abundantly  in  the  case 
of  the  United  States  v.  Morrison,  4  Pet. 
124,  7  L.  Ed.  804."  Burton  v.  Smith,  13 
Pet.    464,   10    L.    Ed.    248. 

13.  Judgment  liens  subordinate  to 
prior  mortgages.— Fogg  v.  Blair,  133  U. 
S.  534.  33  L.  Ed.  721.  See,  generally,  the 
title  MORTGAGES  AND  DEEDS  OF 
TRUST. 

Prior  mortgage  erroneously  naming 
other  property — Effect  of  reformation. — 
Real  property,  in  Louisiana,  was  bound 
by  a  judicial  mortgage.  The  owners  of 
the  property  then  took  the  benefit  of  the 
bankrupt    act    of    tlie    United    States.      A 
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held  that  a  court  of  equity  will  protect  the  equitable  rights  of  third  persons 
against  the  legal  lien,  and  will  limit  that  lien  to  the  actual  interest  which  the 
judgment  debtor  had  in  the  estate  at  the  time  the  judgment  was  rendered. ^^ 

(2)  Prior  Unrecorded  Deeds,  etc. — In  those  jurisdictions  where  instruments- 
conveying  or  encumbering  real  estate  are  required  to  be  recorded  in  order  to  be 
valid  against  third  persons/^  a  judgment  rendered  in  the  interval  between  the 
execution  of  a  deed  and  its  recording  will  attach  as  a  lien  to  the  debtor's  prop- 
erty, and  will  have  priority  over  the  deed,^'^  at  least  where  the  judgment  cred- 
itor is  not  shown  to  have  knowledge  of  such  deed." 

(3)  Statutory  Provision  Giving  Priority  to  Judgments  against  Corporations 
for  Torts. — In  some  jurisdictions,  by  statute,  it  is  provided  that  a  judgment 
rendered  against  a  corporation  for  a  tort  shall  be  prior  to  the  lien  of  mortgages- 
by  such  corporation.^^ 

c.  Priority  as  Dependent  upon  Doctrine  of  Relation  Back  of  Judgments. — At 
common  law,  by  reason  of  the  fiction  of  law  that  a  term  consisted  of  but  one 
day,  judgments  of  a  court  during  a  term  were  by  relation  considered  as  hav- 


creditor  of  the  bankrupt  then  filed  a  peti- 
tion against  the  assignee,  alleging  that  he 
had  a  mortgage  upon  the  same  property, 
prior  in  date  to  the  judicial  mortgage,  but 
that,  by  some  error,  other  property  had 
been  named,  and  praying  to  have  the  er- 
ror corrected.  C3f  this  proceeding  the 
judgment  creditor  had  no  notice.  The 
court  being  satisfied  of  the  error,  ordered 
the  mortgage  to  be  reformed,  and  thus 
gave  the  judgment  creditor  the  second 
lien  instead  of  the  first;  and  then  de- 
creed that  the  property  should  be  sold 
free  of  all  encumbrances.  Of  this  pro- 
ceeding, and  also  of  the  distribution  of 
the  proceeds  of  sale,  the  judgment  cred- 
itor had  notice,  but  omitted  to  protect  his 
rights.  In  consequence  of  this  neglect, 
he  cannot  afterwards  assert  his  claim 
?gainst  a  purchaser,  who  has  bought  the 
property  as  being  free  from  all  encum- 
brances. Fowler  V.  Hart,  13  How.  373,  14 
L.    Ed.    186. 

14.  Judgment  lien  limited  to  actual  in- 
terest of  debtor  when  judgment  rendered. 
—See  ante,  "General  Rules,"  XIV,  D, 
3,   a. 

15.  See  the  title  RECORDING 
ACTS. 

16.  Priority  of  judgment  liens  over 
prior  unrecorded  deeds,  etc. — Where  a 
deed  is  executed  and  delivered  before  re- 
covery of  judgment,  but  recorded  after 
recovery  and  before  issue  and  levy  of  ex- 
ecution, and  the  judgment  creditor  has  no 
knowledge  of  deed  so  far  as  shown  by  the 
record,  such  creditor  is  not  affected  by 
the  deed  nor  are  the  purchasers  at  the  sale 
under  the  judgment  affected  by  the  deed, 
and  a  court  of  equity  will  not  interpose. 
Hitz  V.  National  Metropolitan  Bank,  111 
U.    S.   722,   728,   28    L.    Ed.    577. 

By  the  laws  of  Mississippi,  deeds  of 
trust  and  mortgages  are  valid,  as  against 
creditors  and  purchasers,  only  from  the 
time  when  they  are  recorded.  A  judg- 
ment is  a  lien  from  the  time  of  its  rendi- 
tion. Therefore,  where  a  judgment  was 
rendered,  in  the  interval  between  the  ex- 
ecution and  recording  of  a  deed,  it  was  a 


lien  upon  the  land  of  the  debtor.  A  fieri 
facias,  being  issued  upon  this  judgment,, 
was  levied  upon  the  land;  but,  before  the 
issuing  of  a  venditioni  exponas,  the 
debtor  died.  It  was  not  necessary  to  re- 
vive the  judgment  by  a  scire  facias;  but 
the  sheriff  who  had  thus  levied  upon  the 
land  could  proceed  to  sell  it,  under  a 
venditioni  exponas;  and  a  purchaser,  un- 
der this  sale,  could  not  be  ejected  by  a 
claimant  under  the  deed  given  by  the 
debtor.  Taylor  v.  Doe,  13  How.  287,  14 
L.   Ed.  149. 

By  the  laws  of  Louisiana,  no  notarial 
act  concerning  immovable  property  has  ef- 
fect against  third  persons  until  it  shall 
have  been  recorded  in  the  office  of  the 
judge  of  the  parish  where  such  property 
is  situated.  Therefore,  where  there  was 
a  judgment  against  the  holder  of  the  legal 
title,  rendered  in  the  intermediate  time 
between  the  execution  of  a  deed  and  its 
being  recorded,  and  the  judgment  was 
first  recorded,  the  subsequent  recordings 
of  the  deed  could  not  abrogate  the  lien  of 
the  judgment.  McCoy  v.  Rhodes,  11 
How.  131.  13   L.   Ed.   634. 

17.  Where  judgment  creditor  has  no 
knowledge  of  deed. — Hitz  v.  National 
Metropolitan  Bank,  111  U.  S-  722,  28  L. 
Ed.    .577. 

18.  Judgments  against  corporation  for 
tort  made  prior  to  corporate  mortgages. 
— A  corporation  was  engaged  to  furnish 
water  to  a  city.  By  negligence  of  the 
corporation  officers  and  servants,  the 
property  of  two  people  was  destroyed  by 
fire,  and  judgments  were  obtained  for  the 
loss.  The  corporation  then  sold  out  to  a 
new  company.  Held,  that  the  judgment 
creditor  came  in  prior  to  mortgages  under 
North  Carolina  code  providing  that  if  a 
judgment  be  rendered  on  tort  against  a 
corporation,  it  should  be  prior  to  the 
lien  of  mortgages;  and  that  even  though 
a  new  companv  had  bought  out  the  old, 
the  statute  held  good.  Guardian  Trust, 
etc.,  Co.  V.  Fisher,  200  U.  S.  57,  69,  50  U 
Ed.  367. 
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ing  been  rendered  on  the  first  day  thereof/^  and  in  some  jurisdictions,  in  ac- 
cordance with  this  common-law  doctrine  of  relation  back,  a  judgment  is  held  to 
"be  a  lien  upon  the  debtor's  property  from  the  first  day  of  the  term  at  which  such 
judgment  was  rendered,2o  so  as  to  defeat  the  claims  of  third  parties  under 
-conveyances  or  encumbrances  made   subsequent  to  such  day. 21 

4.  Declaration  That  Decedent's  Estate  Is  Insolvent  as  Affecting 
IviEN  OF  Judgment  against  Administrator. — See  the  title  Executors  and 
Administrators,  vol.  6,  p.  192. 

H.  Subjection  of  Property  Alienated  to  Satisfaction  of  Lien— Doc- 
trine of  Marshaling  Applied.— \\here  real  estate  bound  by  a  judgment  or  a 
mortgage  has  been  alienated  in  separate  parcels  to  various  persons  at  different 
times,  such  parcels  should  be  subjected  to  the  satisfaction  of  the  lien  in  the 
inverse  order  of  their  alienation. 22 

XV.    Confession  of  Judgment. 

A.  Who  May  Confess.— General  Rule  as  to  Power  of  Partner  to  Bind 
'Copartner  by  Confessing  Judgment.— It  would  seem  to  be  well  settled  that, 
even  before  dissolution,  one  partner  cannot  confess  judgment  so  as  to  bind  his 
copartners. 23 

Effect  of  Execution  of  Bond  and  Warrant  by  One  Partner. It  has 

been  held  that  where  a  bond  and  warrant  of  attorney  is  executed  by  one  part- 
ner alone,  in  the  name  of  both,  a  judgment  entered  thereon  will  be  set  aside  as 
•to  the  partner  not  signing,  but  not  as  to  the  partner  really  executing  the  bond 


19.  Common-law  doctrine  as  to  relation 
T:iack  to  first  day  of  term. — Newhall  v. 
Sanger,  92  U.  S.  761,  23  L.  Ed.  769;  Rock- 
hill  V.  Hanna.  15  How.  189,  14  L.  Ed.  656. 

"In  Tapley  v.  Goodsell,  122  Mass.  176, 
it  was  held  that  a  judgment  entered  nunc 
pro  tunc  was  the  final  judgment  in  the 
action,  so  as  to  charge  sureties  on  an  at- 
tachment bond,  on  whose  behalf  it  was 
urged  that  they  could  not  be  considered 
in  default  by  reason  of  not  paying,  for 
thirty  days  after  its  date,  the  amount  of 
a  judgment  which  had  no  actual  existence 
until  long  after  the  thirty  days  had  ex- 
■pired.  And  it  was  there  pointed  out  that 
a  judgment  may  have  effect  from  one  date 
for  one  purpose  and  from  another  date 
for  another  purpose.  As  in  the  case  of 
judgments  at  common  law,  which  had  re- 
l?ition  to  the  first  day  of  the  term,  so  as 
to  bind  the  lands  of  the  debtor  of  which 
V'C  was  then  seised,  even  though  he  had 
nliened  them  bona  fide  before  judgment 
T'^tually  signed  and  execution  issued;  and 
the  statute,  29  Car.  IT,  c.  3,  §§  13-15.  pro- 
viding that,  as  against  bona  fide  pur- 
■chasers,  thev  should  be  deemed  judg- 
ments only  from  the  time  when  they  were 
Tictually  signed,  did  not  restrict  their 
validity  or  effect,  in  law  or  equity,  by  re- 
lation to  the  first  day  of  the  term,  as 
?gainst  the  debtor  or  other  per?on<5.  Odes 
7'."  Woodward,  2  Ld.  Raym.  766;  S.  C,  1 
Salk.  87:  Robinson  -'.  Tonge.  3  P.  Wms. 
398."  Borer  v.  Chapman.  119  U.  S.  587, 
30   L.   Ed.    532. 

20.  Lien  from  first  dav  of  term  at  which 
rendered — Exceptions. — "By  the  law  of 
OMo,  a  judgment  is  a  lien  upon  all  'the 
1?nds  and  tenements  of  the  debtor  within 
•the    county    where    the    judgment   is   en- 


tered, from  the  first  day  of  the  term  at 
■which  judgment  is  rendered,  *  *  *  but 
judgments  by  confession,  and  judgments 
rendered  at  the  same  term  at  which  the 
action  is  commenced,  shall  bind  such 
lands  only  from  the  day  on  which  such 
judgments  are  rendered.'  2  Rev.  Stat,  of 
Ohio,  Swan  &  Cr.  1064.  If  execution  shall 
not  be  sued  out  within  five  years  from  the 
date  of  the  judgment,  the  latter  becomes 
dormant  and  the  lien  expires.  Id.  1067." 
Jefifrey  v.  Moran,  101  U.  S.  285,  25  L.  Ed. 
785. 

21.  Operation  of  relation  back  as  de- 
feating other  claims. — The  term  of  the 
court,  at  which  a  judgment  was  rendered 
against  a  defendant,  began  on  the  4th  of 
September.  On  the  fifth  of  the  same  Sep- 
tember a  domestic  attachment  was  issued 
out  of  the  same  court  aeainst  this  defend- 
ant, at  the  suit  of  a  third  party.  It  was 
held  by  the  Pennsylvania  supreme  court 
on  certiorari  from  the  common  pleas  that 
the  judgment  related  back  to  the  first  day 
of  the  term  and  defeated  the  claim  of  the 
third  party  under  the  attachment,  by  re- 
lation back  to  the  first  day  of  the  term 
Hooton  V.  Will.  1  Dall.  450,  1  L.  Ed.  218. 
reversing  Chaplin  v.  Kirwan,  1  Dall.  187. 
1   L.   Ed.  93. 

22.  Application  of  doctrine  of  marshal- 
ing in  subjecting  property  alienated  to 
satisfaction  of  lien. — Savines  Bank  v.  Cres- 
well,  100  U.  S.  630,  25  L-  Ed.  713,  consid- 
ering and  reviewing  the  English  and 
American  authorities  on  this  subject.  See 
the  title  ATARSHALING  ASSETS  AND 
SECURITIES. 

23.  One  partner  mav  not  bind  copart- 
ner by  confession  of  judement. — Hall  v. 
Lanning,  91  U.  S.  160,  23  L.  Ed.  271. 
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and  warrant. 2^ 

B.  For  What  Judgment  May  Be  Confessed. — To  Cover  Future  In- 
debtedness.— A  judgment  by  confession  may  be  taken  to  cover  a  future 
debt.25 

For  Specific  Amount  Subject  to  Reduction. — So  also  a  judgment  may,  it 
seems,  be  confessed  for  a  specific  sum  claimed,  subject  to  the  right  of  the 
party  confessing  to  reduce  the  amount,  and  in  case  of  failure  or  omission  to  do 
so  the  whole  amount  will  be  collectible. ^'^ 

C.  Construction  of  Warrant  of  Attorney. — In  General. — It  seems  to  be 
an  established  principle  that  an  authority  given  by  warrant  of  attorney  to  con- 
fess a  judgment  against  the  maker  of  a  note  must  be  clear  and  explicit  and 
strictly  pursued,  and  the  court  cannot  supply  any  supposed  omissions  of  the 
parties. 2'^ 

Meaning  of  Term  "Holder"  of  Note  on  Which  Warrant  Authorizes 
Confession. — Where  a  warrant  of  attorney  to  confess  a  judgment,  executed 
by  the  maker  of  a  note,  authorizes  the  confession  of  judgment  by  any  attorney 
in  favor  of  the  holder  of  such  note,  it  has  been  held  that  such  warrant  will  not 
authorize  such  confession  in  favor  of  one  who,  while  having  possession  of  the 
note,  is  not  in  fact  the  holder  because  not  the  real  owner  thereof,  as,  for  in- 
stance, where  a  bank,  though  the  original  payee  of  the  note,  and  still  in  posses- 
sion thereof,  had  in  fact  sold  it  and  ceased,  before  the  commencement  of 
suit,  to  be  the  owner  thereof  or  to  be  entitled  to  receive  the  proceeds  to  its  own 
use.^s 

D.  Entry  of  Judgment. — Jurisdiction. — Where  by  statute  the  original  ju- 
risdiction of  a  state  supreme  court  is  restricted  to  a  certain  county  a  judgment 


24.  Bond  and  warrant  executed  by  one 
partner.— Gerard  v.  Basse  (Pa.  Ct.  Com. 
PI.),  1  Dall.  119,  1  L.  Ed.  63.  And  see 
Clark  V.  Bowen,  23  How.  270,  16  L.  Ed. 
337. 

S.,  of  the  firm  of  B.  &  S.  executed  a 
bond  and  warrant  to  confess  judgment. 
There  was  one  seal  and  the  signature  was 
in  the  form  of  S.  for  B.  &  S.  In  a  pro- 
ceeding to  set  aside  a  judgment  entered 
on  this  warrant  it  was  held,  by  the  court 
of  common  pleas  of  Philadelphia  county, 
that  it  should  not  be  set  aside  in  toto  but 
should  be  set  aside  as  to  B.  and  held 
valid  as  to  S.,  who  had  signed  and  sealed 
it.  Gerard  v.  Basse,  1  Dall.  119.  122,  1  L. 
Ed.  63.     See  the  title  PARTNERSHIP. 

25.  To  cover  future  debt. — Bank  v.  Hig- 
ginbottom,  9  Pet.  48,  9   L.  Ed.  46. 

G.,  the  executor  of  his  father,  who  had 
devised  his  estate  to  G.  and  his  other 
children,  sold  the  estate,  and  became  him- 
self the  purchaser  thereof;  and  in  order 
to  secure  the  portions  of  the  other  dev- 
isees who  were  minors,  confessed  a 
judgment,  June  1st,  1819,  on  a  promissory 
note,  in  favor  of  two  persons,  without 
their  knowledge,  in  a  sum  supposed  to  be 
sufficient  to  be  a  full  security  for  the 
amount  of  the  portions  of  the  minors.  The 
judgment  was  kept  in  full  operation,  by 
executions  regularly  issued  upon  it,  so 
as,  under  the  laws  of  South  Carolina,  to 
bind  the  property  of  C;  he  was  then  en- 
gaged in  mercantile  pursuits,  and  had 
other  property  than  that  so  purchased  by 
him;  G.  afterwards  became  insolvent,  and 
the   claims    of   the   devisees   of   his   father 


under  the  judgment  were  contested  by  his 
creditors,  as  fraudulent — the  plaintiffs  in 
the  judgment  having  no  knowledge  of 
it,  when  it  was  confessed,  the  amount  of 
the  sum  due  to  the  codevisees  not  having 
been  ascertained,  when  it  was  confessed, 
no  declaration  of  trust  having  been  ex- 
ecuted by  the  plaintiffs,  and  false  reprc- 
sentation3  of  his  situation  having  been 
made  by  G.,  after  the  judgment,  whereby 
his  creditors  were  induced  to  give  him 
time  on  a  judijment  confessed  to  them 
subsequently.  The  judgment  of  June  1st, 
1819,  was  held  to  be  valid,  and  the  plain- 
tiffs in  that  judgment  entitled  to  the  pro- 
ceeds of  the  sales  of  the  estate  of  G.,  for 
the  satisfaction  of  the  amount  actually 
due  to  the  codevisees  by  G.  Bank  v.  Hig- 
ginbottom,  9  Pet.  48,  9  L.   Ed.   46. 

26.  Confession  for  specific  amount  sub- 
ject to  reduction. — See  Gear  v.  Parish,  5 
How.   168,   12   L.    Ed.    100. 

27.  General  rule  as  to  construction  of 
warrant  of  attorney. — National  Exch. 
Bank  v.  Wiley,  195  U.  S.  257,  49  L.  Ed. 
184.  See,  generally,  the  title  INTER- 
PRETATION AND  CONSTRUCTION, 
ante,  p.   257. 

28-  Meaning  of  term  "holder"  of  note 
as  used  in  warrant  of  attorney. — National 
Exch.  Bank  v.  Wiley,  195  U.  S.  257,  49  L. 
Ed.  184.  See  the  title  BILLS,  NOTES 
AND   CHECKS,  vol.  3,  p.  296. 

As  holding  that  a  judgment,  entered  by 
authority  of  such  a  warrant,  in  favor  of 
one  not  the  owner  of  the  note,  may  be 
collaterally  attacked  in  the  courts  of  an- 
other   state,     see     the      title      FOREIGN 
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by  confession  entered  as  of  another  county  is  erroneous  and  irregular.^^  In 
Pennsylvania  it  has  been  held  that  under  a  law  providing  that  no  suit  or  action 
should  be  commenced  in  the  supreme  court  for  any  debt  or  cause  which  arose 
before  the  passing  of  such  act,  the  entry  of  a  judgment  in  such  supreme  court 
in  pursuance  of  a  warrant  of  attorney  after  the  passing  of  the  law,  was  errone- 
ous when  the  bond  was  of  a  prior  date.^^ 

Before  Whom  Entered. — In  Pennsylvania  it  was  held  that  the  confession 
of  a   judgment  might   be  taken  by  a  prothonotary.^i 

Necessity  for  Settlement  of  Amount  of  Indebtedness  before  Entry. 

Where  the  defendant  agrees  that  a  judgment  may  be  entered  against  him  by 
an  attorney  "for  the  amount  that  may  be  due,"  the  plaintiff,  either  by  arbitration, 
or  by  a  jury,  should  proceed  to  make  the  settlement,  with  notice  to  the  defend- 
ant, before  entering  the  judgment,  or,  at  least,  before  issuing  execution.32 

E.  Docketing.— The  subject  of  entry  of  judgments  generally  has  al- 
ready been  treated  in  a  previous  section  of  this  title. ^^ 

Presumption  as  to  Entry  of  Record.— It  has  been  held  that  where  a  judg- 
ment was  confessed  before  an  officer  having  power  to  take  the  confession,  and 
the  docket  upon  which  it  should  have  been  regularly  entered  is  lost,  the  entry 
must  be  presumed  to  have  been  made.^^ 

F.  Operation  and  Effect.— Confession  of  Judgment  Considered  as  a 
Contract. — It  has  been  held  that  the  confession  of  a  judgment  does  indeed  cre- 
ate a  contract;  but  it  is  only  on  the  side  of  the  defendant,  who  thus  acknowl- 
edges or  assumes  upon  himself  a  debt,  which  may  be  made  the  ground  of  an 
action.  But  on  the  side  of  the  plaintiff,  the  necessity  of  resorting  to  certain 
means  of  enforcing  that  judgment,  is  not  an  obligation  arising  out  of  contract,, 
but  one  imposed  upon  him  by  the  laws  of  the  country.^^ 

Confession  of  Judgment  as  Release  of  Errors. — In  some  jurisdiction 
it  is  expressly  held  that  a  confession  of  judgment,  by  the  defendant,  is  a  release 
of  errors.2*^ 

JUDGMENTS,     RECORDS     AND      JU-  was  made  on  it.     This  presumption  would 

DICIAL  PROCEEDINGS,  vol.  6,  p.  335.  rest  upon  the  fact  that  judgment  was  con- 

29.  A  bond  was  executed  with  a  fessed  with  the  release  of  all  errors,  and 
^^arrant  to  confess  judgment  thereon  an  agreement  that  execution  should  'issue 
directed  to  the  attorney  of  the  court  of  by  the  mortgagor,  which  execution  did 
common  pleas  in  Bucks  county  or  any  issue  and  on  which  the  land  was  sold, 
other  attorney  of  any  other  court.  The  shortly  after  which  the  mortgagor  sur- 
original  jurisdiction  of  the  supreme  court  rendered  the  possession  and  an  acquies- 
of  Pennsylvania  is  limited  to  Philadelphia  cence  by  him  and  his  heirs  for  thirty 
county  after  January  2d,  1787,  by  the  4th  years,  would  afford  ample  ground  to  pre- 
section  of  the  act  of  1786.  It  was  held  by  sume  that  the  prothonotary  had  per- 
the  court  of  errors  and  appeals  of  Penn-  formed  the  clerical  duty  of  entering  the 
sylvania  that,  after  this  date,  judgment  judgment  on  the  docket.  But  the  'court 
on  this  warrant  could  not  be  entered  in  had  the  power  to  make  the  amendment, 
the  supreme  court  as  of  the  county  of  which  they  did  make,  and  which  removed 
Bucks.  Kirkbride  v.  Durden,  1  Dall.  288,  the  objection,  by  causing  the  judgment 
291,    1    L-    Ed.    141.  to   be    entered   nunc   pro   tunc.      This    was 

30.  Date  of  bond  as  determining  pro-  a  duty  discharged  by  the  court,  in  the  ex- 
priety  of  entry. — Kirkbride  v.  Durden,  1  ercise  of  a  discretion,  which  no  court  can 
Dall.   288,   1   L.   Ed.    141.  revise.     Clymer  v.  Thomas,  7  Serg.  &  R. 

31.  May  be  taken  by  prothonotary. —  (Pa.)  178,  180;  Chirac  v.  Reimicker,  11 
Slicer  v.  Bank,  16  How.  571,  14  L.  Ed.  Wheat.  280,  302,  6  L.  Ed.  474;  Latshaw  v. 
1063.  Stainman,   11    Serg.    &    R.    (Pa.)    357,   358; 

32.  Manner  of  entering  judgment  on  Walden  v.  Craig,  9  Wheat.  576,  6  L.  Ed. 
agreement  as  to  entry  for  the  amount  that  164."  Slicer  v.  Bank,  16  How.  571,  14  L. 
may  be  due. — Hancock  v.   Hillyers   (U.   S.  Ed.   1063. 

Cr.  Ct.).  2  Dall.  380,  1  L.  Ed.  424.  35.    Confession  of  judgment  considered 

33.  Entry  of  judgments. — See  ante,  as  a  contract. — Livingston  v.  Moore,  7 
"Entry    or    Enrollment,"    V,    B.  Pet.   469,   8  L.   Ed.  751. 

34.  Pre-iumption  as  to  entry. — Slicer  36.  Confession  of  judgment  as  release 
V.  Bank,  16  How.  571,  14  L.  Ed.  1063.  of    errors.— Mandeville    v.     Holey,     1    Pet. 

"The  docket  being  lost,  under  the  cir-  136,  7  E.  Ed.  85.  And  see  Slicer  v.  Bank, 
cumstances  the  court  would,  if  neces-  36  How.  571,  14  L-  Ed.  1063.  See  the  title 
sary,  presume   the   entry  of  the  judgment       APPEAL  AND   ERROR,  vol.   2,  p.   80. 
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Confession  of  Judgment  as  Preference  within  Prohibition  of  Bank- 
ruptcy Acts. — The  giving  of  a  warrant  to  confess  a  judgment  has  repeatedly 
been  held  to  be  within  the  prohibition  of  the  various  bankrupt  acts  as  to  pref- 
•erences.^" 

Operation  as  Lien. — See  ante.  "Judgment  Liens,"  XIV. 

Conclusiveness  as  Res  Adjudicata. — See  the  title  Res  Adjudtcata. 

G.  Issuance  of  Execution  on  Judgment. — Where  a  bond  was  executed 
with  warrant  of  attorney  to  confess  judgment  for  the  plaintiff,  it  has  been  held 
that  the  warrant  of  attorney  reciting  the  bond,  was  only  an  instrument  sub- 
servient to  it,  and  that  consequently  an  execution  could  not  issue  on  a  judgment 
entered  on  the  bond  until  the  time  given  for  payment  of  the  bond  had  expired, 
and  this  although  there  was  no  provision  for  a  stay  of  execution  until  such  time 
inserted  in  the  warrant  of  attorney.^^ 

H.  Relief  against  Judgment. — Generally,  as  to  powers  of  courts  to  set 
aside  judgments  and  decrees,  see  ante,  "Opening,  Vacating  or  Setting  Aside," 
VI.  C. 

Mistake  as  Ground  for  Relief. — If  a  judgment  be  confessed  under  a  clear 
mistake,  a  court  of  law  will  set  that  judgment  aside,  if  application  be  made, 
and  the  mistake  shown,  while  the  judgment  is  in  its  power.^^  If  the  judgment 
be  no  longer  in  the  power  of  a  court  of  law,  relief  may  be  obtained  in  a  court 
of  chancery.*'^ 

Execution  of  Bond  and  Warrant  by  One  Partner  for  Both. — As  to 
setting  aside  a  judgment  entered  on  such  a  bond  and  warrant,  as  to  the  rart- 
ner  not  executing,  see  ante,  "Who  May  Confess,"  XV,  A. 

Effect  of  Vacating  Judgment  by  Confession  as  Reviving  Original  In- 
debtedness.— \\'here  an  assignment  and  confession  of  judgment  was  made  by 
a  firm,  to  secure  an  indebtedness,' and  such  judgment  was  afterwards  vacated  as 
to  all  the  partners,  and  the  assignment  taken  out  of  the  hands  of  the 
trustees  by  a  prior  claim,  it  was  held  that  the  whole  arrangement  to  secure  the 
■debt  being  in  efifect  annulled,  the  original  indebtedness  stood  revived.*^ 

XVI.   Judgments  by  Default,  and  Decrees  Pro  Confesso. 
A.    Judgments  by  Default — 1.    Parties. — Generally  as  to  persons  in  which 
favor  and  against  whom  judgments  may  be  rendered,  see  ante,  "Parties,"  III,  C. 

37.  Confession  of  judgment  as  within  40.  Relief  in  chancery. — The  Hiram,  1 
prohibition  of  preferences  in  bankrupt  Wheat.  440,  4  L-  Ed.  131;  Walden  v.  Skin- 
acts.— Clarion  Bank  v.  Jones,  21  Wall.  325,  ner,  101  U.  S.  577,  25  L.  Ed.  963. 
22  L.  Ed.  542;  Buckingham  v.  McLean,  13  41.  Vacation  of  judgment  as  reviving 
How.  151,  14  L.  Ed.  91;  Traders'  Bank  v.  original  indebtedness. — An  arrangement 
Campbell,  14  Wall.  87,  20  L.  Ed.  832.  See  was  made  between  creditor  and  debtor 
the  title  BANKRUPTCY,  vol.  2,  pp.  929,  houses,  that  the  latter  should  execute  an 
■948.  assignment,    and    confess    judgment,    and 

38   No  execution  on  judgment  till  expira-  that  the   former   should  give  a   receipt  in 

tion  of  time  for  payment  of  bond.— Shoe-  full-    and    agree    that    the    notes    of    the 

maker  v.   Shirtliffe,   1   Ball.   133,   1    L.    Ed.  debtor    house    should    be    canceled.      The 

€9       See     generally,     the     title     EXECU-  assignment  was  made,  the  judgment  con- 

TIONS  'vol    6    p    84  fessed,   and  the   receipt   given.     A   solvent 

'         ■     '     •       '.  ,     ..      .      ,       ,  partner    of   the    debtor    house   was    absent 

39.   Judgment  set  aside  if  mistake  shown  ^^^   neither  consented   to   the   assignment 

while  judgment  in  power  of  court  of  law.  ^.^^   ^^    ^^e    confession    of   judgment,    and 

—The    Hiram,    1    Wheat.    440     4    U    Ed_.  ^^^^^    j^j^    motion    the    judgment'  was    va- 

131;  Walden  v.  Skinner,  101  U.  S.  577,  2d  ^^^^^  ^^  ^^  him,  as  being  confessed  with- 

L.   Ed.  963.  Qy^    authority.      The    judgment    was    then 

"An  agreement,  made  a  rule  of  court,  vacated  as  to  all  the  partners,  and  the 
to  confess  a  judgment,  cannot  be  stronger  assigned  property  taken  out  of  the  hands 
than  a  confession  itself;  and,  of  course,  a  of  the  trustee  by  a  prior  claim.  Where- 
party  will  not  be  compelled  to  execute  upon  the  creditor  house  brought  suit  upon 
such  an  agreement,  but  will  be  allowed  the  notes  which  had  not  been  destroyed, 
to  show  cause  against  the  rule,  in  a  case  The  whole  arrangement  to  secure  the 
where  it  was  plainly  entered  into  under  debt  being  in  effect  annulled,  the  original 
a  mistake."  The  Hiram,  1  Wheat.  440,  4  indebtedness  stood  revived,  and  judgment 
T,.  Ed.   131.  was    properly    rendered    upon    the    notes. 
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Against  Some  of  Several  Defendants  in  Joint  Action.— Under  statute 
in  some  states,  in  the  case  of  a  joint  action  on  a  bond  or  note,  separate  judg- 
ments may  be  taken  against  the  several  defendants,  either  by  default  or  on 
verdict.4  2 

Against  State. — It  has  been  held  in  several  instances  that  judgment  by  de- 
fault for  want  of  appearance  may  be  entered  against  a  state.^^ 

2.  Grounds — a.  IVaiit  of  Appearance. — Where  a  defendant  having  been 
duly  served,  fails  to  appear,  a  judgment  by  default  may  be  properly  entered 
against  him.^* 

As  to  withdrawal  of  his  appearance  by  an  attorney  without  leave  of 
court,  as  leaving  record  in  a  condition  in  which  judgment  by  default  for  Vvant 
of  an  appearance  can  be  properly  entered,  see  the  title  Appkarance^s  vol.  2  p 
459. 

b.  JVant  of  or  Defective  Plea. — Failure  of  Defendant  to  Plead  within 
Proper  Time. — A  judgment  by  default  may  properly  be  entered  against  a 
defendant,  who  being  duly  summoned,  fails  to  plead  issuably  or  to  answer  within 
the  time  prescribed.^^ 


Clark  V.   Bowen,  22  How.  270,   16   L.   Ed. 
337. 

42.  Against  part  of  defendants  in  joint 
action. — United  States  v.  Girault,  11  How. 
22,  13  L.  Ed.  587.  See  ante,  "Judgments 
against  Persons  Jointly  or  Jointly  and 
Severally    Liable."    Ill,    C,    7. 

43.  Default  judgment  against  state. — New 
Jersey  v.  New  York,  5  Pet.  284,  8  L.  Ed. 
127;  Chisholm  v.  Georgia,  2  Dall.  419,  1 
L.  Ed.  440;  Oswald  v.  New  York  State,  2 
Dall.  415,  1  L.  Ed.  438;  Grayson  v.  Vir- 
ginia, 3  Dall.  320,  1  L.  Ed.  619.  See,  also, 
Hans  V.  Louisiana,  134  U.  S.  1,  33  L.  Ed. 
842;  Illinois  Cent.  R.  Co.  v.  Adams,  180 
U.  S.  28.  45  L.  Ed.  410.  See  post,  "Want 
of  Appearance,"  XVI,  A,  2,  a.  And  see, 
generally,  the  title   STATES. 

A  suit  was  brought  in  the  United  States 
supreme  court  by  a  citizen  of  Georgia 
against  that  state.  It  was  ordered  that 
the  plaintiff  file  his  declaration,  and  that 
■copies  of  the  declaration  be  served 
the  governor  and  attorney  general  of  the 
state.  It  was  held  that,  imless  the  state 
appeared  in  due  form,  or  showed  cause 
to  the  contrary  in  this  court,  by  the  first 
■day  of  the  next  term,  judgment  by  de- 
fault should  be  entered  against  the  state. 
Chisholm  v.  Georgia,  2  Dall.  419,  479,  1 
L.    Ed.   440. 

"In  the  case  of  Chisholm  v.  Georgia, 
2  Dall.  419,  1  L.  Ed.  440,  judgment  by  de- 
fault was  entered,  and  a  writ  of  inquiry 
awarded,  in  February  term  1794.  But  the 
amendment  of  the  constitution  prevented 
its  being  executed.  And  in  other  cases, 
commissions  have  been  taken  out  for  the 
examination  of  witnesses."  Rhode  Island 
V.  Massachusetts,  12  Pet.  657,  755,  9  L. 
Ed.   1233. 

44.  Want  of  appearance. — Gould  7.>. 
Evansville,  etc.,  R.  Co.,  91  U.  S.  526,  24 
L.  Ed.  416;  New  Jersey  z'.  New  York,  5 
Pet.  284,  8  L.  Ed.  127;  Oswald  v.  New 
York  State,  2  Dall.  415,  1  L.  Ed.  438; 
Chisholm  v.  Georgia,  2  Dall.  419,  1  L-  Ed. 
440.      And    see    Rio    Grande,    etc.,    Co.    v. 

7  U  S  Enc-42 


Gildersleeve,  174  U.  S.  603,  43  L.  Ed. 
13  03. 

"Due  service  of  process  compels  the  de- 
fendant to  appear,  or  to  submit  to  a  de- 
fault." Gould  V.  Evansville,  etc.,  R.  Co., 
91  U.  S.  526,  24  L.  Ed.  416.  See  the  titles 
APPEARANCES,  vol.  2,  p.  429;  SUM- 
MONS AND  PROCESS. 

As  to  default  judgments  in  attachment 
proceedings,  where  the  debtor  does  not 
appear,  see  the  title  ATTACHMENT 
AND  GARNISHMENT,  vol.  2,  p.  689. 

45.  Failure  to  file  plea  within  rule. — 
In  Clements  v.  Berry,  11  How.  398,  13  L. 
Ed.  745,  the  term  of  the  court  com- 
menced on  the  6th  of  March.  The  dec- 
laration was  filed  on  the  1st  of  March, 
and  a  rule  for  plea  was  taken  in  court  by 
the  8th.  The  rule  of  court  provides,  that 
if  the  pleadings  are  not  filed  by  the  de- 
fendant on  or  before  the  first  day  of  the 
term,  the  court  may.  on  that  day  fix  the 
time  when  the  pleadings  are  to  be  closed 
and  judgment  entered.  The  plea  not  be- 
ing filed  within  the  rule,  a  judgment  by 
default  was  entered.  See  the  title  RULES 
OF  COURT. 

"Where  there  has  been  an  appearance 
and  no  plea,  or  where,  on  account  of 
amendments  and  changes  of  pleadings,  the 
declaration  remains  without  an  answer, 
the  plaintiff  may  move  for  a  judgment 
for  the  want  of  a  plea,  as  upon  nil  dicit. 
But  no  such  motion  was  made.  Certainly 
a  jury  should  not  be  called,  and  verdict 
entered  where  no  issue  is  joined,  unless 
for  assessment  of  damages,  merely.  The 
court  erred  in  rendering  judgment 
thereon.  In  addition  to  the  authorities 
cited  by  counsel  for  plaintiff  in  error,  see 
Hogan  V.  Ross,  13  How.  173,  14  L.  Ed. 
100."  Chapman  v.  Barney,  129  U.  S.  677, 
32    L.    Ed.    800. 

Failure  to  plead  to  action  after  disposi- 
tion of  plea  in  abatement. — "The  object 
of  the  defendant  in  filing  the  plea  was,  to 
prove  that  he  was  not  administrator  and 
that    he    was    executor;    and    thereby    to 
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Partial  Defense. — Where  the  defendant's  plea  is  a  response  only  to  part  of 
a  declaration  or  count,  the  plaintiff  may  take  judgment  by  default  as  to  the 
residue  of  the  declaration  or  count  unanswered.-*" 

Failure  of  Plaintiff  to  Reply  When  Demurrer  Overruled. — Where  a  de- 
murrer to  a  special  plea  which  is  a  complete  avoidance  of  the  whole  cause  of 
action  is  overruled  and  the  plaintiff  does  not  reply,  but  suffers  judgment  to  be 
entered  against  him  on  the  plea,  the  court  may  properly  enter  judgment  on  the 
whole  case,  though  another  plea  (a  general  issue)  had  been  (against  the  rules 
of  good  pleading)  filed,  on  which  issue  was  taken ;  provided  the  issue  thus 
raised  on  the  last  plea  has  by  the  judgment  on  the  demurrer  been  in  fact 
disposed  of  and  so  rendered  immaterial.'*'' 

3.  Prerequisites  to  Rendition — a.  Jurisdiction. — Judgments  by  default 
form  no  exception  to  the  general  rule  that  in  order  to  render  a  valid  judgment 
or  decree  a  court  must  have  jurisdiction  of  the  person  as  well  as  of  the  subject 
matter,48  and  it  is  essential  to  the  validity  of  a  personal  judgment  by  default 
that  jurisdiction  of  the  person  shall  have  been  obtained  by  due  service  of  proc- 
ess.4» 


abate  the  plaintifif's  writ.  The  motion  of 
the  plaintiff  for  leave  to  amend  the  writ 
and  declaration,  so  as  to  charge  the  de- 
fendant as  executor  and  not  as  adminis- 
trator, amounted  to  a  confession  of  the 
truth  of  the  plea;  but  instead  of  abating 
the  writ,  according  to  the  prayer  of  that 
plea,  the  court  granted  the  motion  of  the 
plaintiff,  and  ordered  the  amendment. 
This  proceeding  was  a  final  disposition  of 
that  plea  in  abatement;  and  as  the  de- 
fendant appeared  for  the  purpose  of  plead- 
ing in  abatement  only,  the  decision  of  the 
court  upon  the  plea  put  him  out  of  court; 
and  for  failing  to  appear  again,  and  plead 
to  the  action,  judgment  by  default  was 
properly  rendered  against  him."  Ran- 
dolph V.  Barrett,  16  Pet.  138,  10  L.  Ed. 
914. 

Want  of  answer  under  oath. — By  rule 
73  of  the  supreme  court  of  the  District  of 
Columbia  it  is  provided  that  in  an  action 
ex  contractu,  if  the  plaintiff  or  his  agent 
file,  at  time  of  bringing  action,  an  affi- 
davit setting  out  his  cause  of  action  and 
claims  due  he  shall  be  entitled  to  judg- 
ment unless  defendant  answers  under 
oath.  Under  this  rule  copies  of  the  bonds 
in  suit  and  of  contracts  need  not  be  filed. 
Fidelity,  etc.,  Co.  v.  United  States,  187  U. 
S.  315,  321,  47   L.  Ed.   194.  _ 

Answer  upon  information  and  belief 
sufficient  to  prevent  entry  of  default  judg- 
ment.— Under  the  civil  practice  act  of 
Montana,  judgment  cannot  be  entered 
against  a  defendant,  as  upon  default  for 
want  of  issues  to  be  tried,  where  there  is 
on  file  in  the  cause  an  answer  specifically 
denying,  upon  information  and  belief  only, 
all  the  allegations  in  the  complaint,  if  it 
appear  that  the  facts  in  controversy  were 
not  within  the  personal  knowledge  of  the 
defendant,  and  that  the  information  upon 
which  he  based  his  belief  came  from  his 
agents  employed  to  transact  the  business 
out  of  which  the  litigation  arose.  Mac- 
lay  V.   Sands,  94  U.   S.   586,  24   L.    Ed.   211. 

46.    Where   plea    answers   only   part    cf 


declaration  or  count. — Where  a  declara- 
tion contained  two  counts,  one  of  winch 
set  out  an  injunction  bond  with  the  con- 
dition thereto  annexed,  and  averred  a 
breach,  and  the  second  count  was  merely 
for  the  debt  in  the  penalty;  and  the  pleas 
were  all  applicable  to  the  first  count, 
which  was  upon  trial  stricken  out  by  the 
plaintiff,  and  the  court  gave  judgment 
upon  the  second  count  for  the  want  of  a 
plea,  this  judgment  was  proper,  and  must 
be  affirmed.  Hogan  v.  Ross,  13  How.  173, 
14   L.   Ed.   100. 

"If  a  plea  profess  in  the  commencement 
to  answer  only  part  of  the  declaration  or 
count,  and  is  in  truth  and  substance  a 
response  to  such  part  alone,  the  plaintiff 
should  not  demur,  because  the  residue  of 
the  count  or  declaration  is  unanswered, 
but  should  take  judgment  for  that  residue 
by  nil  dicit,  as  by  demurring  he  would 
operate  a  discontinuance  of  the  entire 
cause."  Hogan  v.  Ross,  13  How,  173,  182, 
14   L.   Ed.   100. 

"When  the  defendants  withdrew  the 
general  issue,  and  left  the  second  count  in 
the  declaration  without  any  answer,  the 
plaintiffs,  as  upon  nil  dicit,  might  have 
moved  for  judgment  for  the  want  of  a 
plea."  Aurora  City  v.  West,  7  Wall.  82, 
19  L.  Ed.  42,  citing  Hogan  v.  Ross,  13 
How.   173,  14  L.   Ed.   100. 

47.  Failure  of  plaintiff  to  reply  when 
demurrer  overruled. — United  States  v. 
Ballard,   14  Wall.  457,  20  L.   Ed.   845. 

48.  See  ante,  "Jurisdiction."  Ill,  B.  And 
see  the  title  JURISDICTION. 

49.  Jurisdiction  must  have  been  ac- 
quired by  due  service  of  process. — "It 
would  seem  to  be  a  legal  truism,  too 
palpable  to  be  elucidated  by  argument, 
that  no  person  can  be  bound  by  a  judg- 
ment, or  any  proceeding  conducive 
thereto,  to  which  he  never  was  party  or 
privy;  that  no  person  can  be  in  default 
with  respect  to  that  which  it  never  was 
incumbent  upon  him  to  fulfill.  The  court 
entering   such   judgment   by   default   could 
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b.  Sufficient  Pleadings  to  Sustain. — A  judgment  which  has  been  rendered  by 
defauh  upon  a  declaration  setting  forth  no  cause  of  action  is  invalid  and  may- 
be reversed  on  writ  of  error.^^ 

4.  Form  and  Effect — a.  Final  or  Interlocutory. — As  in  the  case  of  judo-- 
ments  generally,  a  judgment  by  default  is  final  or  interlocutory.^i  When  the 
action  sounds  in  damages,  as  in  covenant,  trover,  trespass,  etc.,  it  is  only  inter- 
locutory, that  the  plaintiff  ought  to  recover  his  damages,  leaving  the  amount  of 
them  to  be  afterwards  ascertained.^^  g^^  where  the  amount  of  the  judo-ment  is 
entered  by  the  calculation  of  the  clerk,  no  further  steps  being  necessary,  by  a 
jury  or  otherwise,  to  ascertain  the  amount,  the  judgment  is  final.53 


have  no  jurisdiction  over  the  person  as  to 
render  such  personal  judgment,  unless,  by 
summons  or  other  process,  the  person  was 
legally  before  it."  Harris  v.  Hardeman, 
14  How.  334,  14  L.  Ed.  444. 

In  Case  v.  Hufty,  1  Dall.  154,  1  L.  Ed. 
79,  it  was  held  by  the  court  of  common 
pleas  of  Philadelphia  county,  that  to  en- 
title the  plaintiff  to  judgment  by  default, 
the  service  of  summons  on  the  person  of 
•  the  defendant,  as  well  as  if  left  at  his 
house,  must  be  ten  days  before  the  re- 
turn. 

To  support  a  judgment  on  a  collector's 
bond,  at  the  return  term,  it  must  appear 
by  the  record  that  the  writ  was  executed 
fourteen  days  before  the  return  day. 
Dobynes  v.  United  States,  3  Cranch  241, 
2   L.   Ed.  427. 

Service  held  insufficient  to  authorize 
judgement  by  default. — Under  a  statute 
which  requires  that  in  actions  of  eject- 
ment where  the  premises  are  actually  oc- 
cupied, the  declaration  shall  be  served  by 
delivering  a  copy  thereof  to  the  defend- 
ant named  therein,  who  shall  be  in  the 
occupancy  of  the  premises,  or  if  he  be 
absent  by  leaving  the  same  with  some 
white  person  of  the  family,  of  the  age  of 
ten  years,  or  upwards,  "at  the  dwelling- 
house  of  such  defendant;"  a  leaving  of 
the  declaration  with  such  a  white  person 
of  the  family  when  he  is  at  a  distance  of 
one  hundred  and  twenty-five  feet  from 
the  house  and  in  a  corner  of  the  yard  of 
the  house,  is  not  a  compliance  with  the 
requirement  of  the  statute.  Judgment 
obtained  by  default,  on  such  a  service,  the 
defendant  not  having  had  actual  notice  of 
what  was  done,  and  averring  a  good  title 
in  himself,  set  aside  on  bill  in  equity. 
Kibbe  v.  Benson,  17  Wall.  624,  21  L.  Ed. 
741. 

A  statute  of  Mississippi  directs  that 
where  the  defendant  cannot  be  found,  a 
writ  of  capias  ad  respondendum  shall  be 
served,  by  leaving  a  copy  thereof  with  the 
wife  of  the  defendant,  or  some  free  white 
person  above  the  a.ge  of  sixteen  years, 
then  and  there  being  one  of  the  family 
of  the  defendant,  and  found  at  his  usual 
place  of  abode,  or  leaving  a  copy  thereof 
at  some  public  place,  at  the  dwelling- 
house  or  other  known  place  of  residence 
of  such  defendant,  he  being  from  home, 
and  no  such  free  white  person  being 
found  there  willing  to  receive  the  same. 
The    circuit    court    of    the    United    States 


adopted  a  rule  that  the  capias  should  be 
served  personally,  or,  if  the  defendant  be 
not  found,  by  leaving  a  copy  thereof  at 
his  or  her  residence,  or  usual  place  of 
abode,  at  least  twenty  days  before  the 
return  day  thereof.  The  marshal  made 
the  following  return  to  a  writ  of  capias: 
"Executed  on  the  defendant  Hardeman, 
by  leaving  a  true  copy  at  his  residence." 
This  service  was  neither  in  conformity 
with  the  statute  nor  the  rule.  Therefore, 
when  the  court  gave  judgment,  by  default, 
against  Hardeman,  and  an  execution  was 
issued,  upon  which  a  forthcoming  bond 
was  given,  and  another  execution  issued, 
and  at  a  subsequent  day  the  court 
quashed  the  proceedings,  and  set  aside 
the  judgment  by  default,  this  order  was 
correct.  When  the  judgment  by  default 
was  given,  the  court  was  not  in  a  condi- 
tion to  exercise  jurisdiction  over  the  de- 
fendant, because  there  was  no  regular 
service  of  process,  actual  or  constructive. 
The  cases  upon  this  point,  examined. 
Moreover,  when  the  proceedings  were 
quashed,  they  were  still  in  fieri,  and  not 
terminated;  and  any  irregularity  could  be 
corrected,  on  motion.  Harris  v.  Harde- 
man, 14  How.  334,  14  L.  Ed.  444.  See, 
also,  the  title  SUMMONS  AND  PROC- 
ESS. 

50.  Default  judgment  rendered  on  dec- 
laration setting  forth  no  cause  of  action, 
reversed  on  error. — Cragin  v.  Lovell,  109 
U.  S.  194,  27  L.  Ed.  903,  citing  McAllister 
V.  Kuhn,  96  U.  S.  87,  24  L-  Ed.  615.  See 
ante,  "Pleadings,  Issues  and  Proofs,"  III, 
D.  And  see,  generally,  the  title  PLEAD- 
ING. 

51.  Division  into  final  and  interlocutory. 
— Clements  v.  Berry,  11  How.  398,  13  L. 
Ed.  745.  See  ante,  "Final  and  Interlocu- 
tory,"  II,   A. 

52.  When  judgment  interlocutory. — 
Clements  v.  Berry,  11  How.  398,  13  L.  Ed. 
745,  citing  1  Tidd's  Pr.  568.  Thomson  v. 
Wooster,    114   U.    S.    104,   29    L-    Ed.    105. 

By  the  26th  section  of  the  judiciary  act 
of  1789,  the  courts  have  power  to  assess 
damages  upon  bonds,  etc.,  and  to  render 
judgment  for  so  much  as  is  due  accord- 
ing to  equity,  in  cases  of  default  or  con- 
fession or  demurrer.  This  section  does 
not  apply  to  a  case  heard  on  agreed 
facts.  Ives  v.  Merchants'  Bank,  12  How. 
159,    13    L.    Ed.    936. 

53.  When  judgment  final. — Clements  v. 
Berry,  11  How.  398,  13  L.  Ed.  745;  Thom- 
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When  Default  Becomes  Final  as  Regards  Legal  Right  to  Set  It  Aside 
and  Plead.— See  post,  "Opening  and  Setting  Aside,"  XVI,  A,  6,  a. 

b.  Operation  and  Effect— {!)  As  an  Admission.— GenerBl  Rule.— Gener- 
ally speaking,  a  judgment  by  default  operates  as  an  admission  by  the  defendant 
of  what  has  been  properly  pleaded  in  the  declaration,  petition  or  complaint.^* 

As  to  Codefendants. — A  judgment  against  one  defendant  for  the  want  of 
a  plea  does  not  prevent  any  other  defendant  from  contesting,  so  far  as  respects 
himself,  the  very  fact  which  is  admitted  by  the  absent  party.^s 

(2)  Conclusiveness  as  Res  Ad  judicata.— While  a  judgment  bydefauh  is 
just  as  conclusive  an  adjudication  between  the  parties  of  whatever  is  essential 
to  support  the  judgment  as  one  rendered  after  answer  and  contest,^'^  yet  it  has 
been  held  that  a  judgment  by  default  only  admits  for  the  purpose  of  the  action, 
the  legality  of  the  demand  or  claim  in  suit;  it  does  not  make  the  allegations  of 
the  declaration  or  complaint  evidence  in  an  action  upon  a  different  claim.^" 

5.  Asse;ssme:nt  or  Inquiry  of  Damages. — As  has  been  seen,  where  the 
amount  of  the  default  judgment  may  be  entered  by  the  calculation  of  the  clerk, 
the  judgment  is  final  ;-'^^  where,  however  the  matter  sued  for  consists  in  dam- 
ages, a  judgment  interlocutory  is  given;  after  which  a  writ  of  inquiry  goes  to 
ascertain  the  damages,  and  then  the  judgment   foUows.^^ 

6.  Relief  against  Judgments  by  Default — a.  Opening  and  Setting  Aside. 
—Generally,  as  to  opening,  vacating  and  setting  aside  judgments  and 
decrees,    see  ante,  "Opening.  Vacating,  or  Setting  Aside,"  VI,  C. 

Right  of  Defendant  to  Set  Aside  and  Plead  to  Issue  before  Default 
Becomes  Final. — In  some  jurisdictions  judgments  bydefauh  are  not  consid- 
ered to  become  final  until  a  certain  date,  until  which  time  the  defendant  has  a 
legal  right  to  set  the  judgment  aside  and  to  plead  to  issue.«o 


son  V.  Wooster,   114  U.   S.   104,  29   L.   Ed. 
105. 

54.  An  admission  of  matters  properly 
pleaded. — Harshman  v.  Knox  County,  122 
U.  S.  306,  30  L.  Ed.  1152;  McAllister  v. 
Kuhn,  96  U.  S.  87,  24  L.  Ed.  615;  Cle- 
ments V.  Berry,  11  How.  398,  13  L.  Ed. 
745;  United  States  v.  Curtis,  100  U.  S.  119, 
25  L.  Ed.  571;  Miller  v.  United  States,  11 
Wall.  268,  20  L.  Ed.  135;  Cromwell  v. 
County  of  Sac,  94  U.  S.  351,  24  L.  Ed. 
195. 

"In  the  absence  of  a  denial,  the  fact  as 
stated  in  the  petition  of  the  plaintiff  is 
confessed  by  the  default,  and  stands  as 
an  admission  on  the  record,  of  its  truth 
by  the  defendant."  Harshman  v.  Knox 
County,    122    U.    S.    306,   30    L-    Ed.    1152. 

"The  effect  of  a  default  to  appear  in  an 
admiralty  or  a  revenue  proceeding  is  or- 
dinarily the  same  as  in  other  actions  at 
law.  It  is  a  virtual  confession."  Miller 
V.  United  States,  11  Wall.  268,  301,  20  L. 
Ed.  135.  See  the  titles  ADMIRALTY, 
vol.   1,  p.   179;   REVENUE   LAWS. 

A  judgment  by  default  against  an  ex- 
ecutor or  administrator  is  an  admission  of 
assets  to  the  extent  charged  in  the  pro- 
ceeding against  him.  Dickgon  v.  Wilk- 
inson, 3   How.   57,  11  L.    Ed.   891. 

"At  common  law  an  executor  or  admin- 
istrator is  not  chargeable  on  a  devastavit, 
until  a  judgment  shall  be  obtained  against 
him.  He  is  bound  to  defend  himself  by 
legal  pleading,  and  can  have  no  relief  in 
equity.  If  he  suffer  judgment  by  default, 
it  is  an  admission  of  assets,  and  also  if 
he  file  a  plea  in  bar  which  he  knows  to 


be    false."      McGill    v.    Armour,    11    How. 
142,    13    L.    Ed.    638. 

55.  Effect  upon  rights  of  codefendant. 
—The   Mary,   9    Cranch   126,   3   L-    Ed.   678. 

56.  Conclusiveness  as  res  adjudicata. — 
Last  Chance  Min.  Co.  v.  Tyler  Min.  Co., 
157  U.  S.  683,  39  L-  Ed.  859. 

57.  An  admission  only  for  purpose  of 
the  action. — Cromwell  v.  County  of  Sac, 
94  U.  S.  351.  24  L.  Ed.  195.  See  the  title 
RES    ADJUDICATA. 

As  to  the  conclusiveness  of  default  judg- 
ments in  tax  sale  proceedings,  see  the 
title   TAXATION. 

58.  Inquiry  unnecessary  where  amount 
ascertainable  by  calculation  of  clerk. — ■ 
See  ante,  "Final  or  Interlocutory,"  XVI, 
A,  4,  a. 

59.  Writ  of  inquiry  necessary  where 
judgment  interlocutory. — Thomson  v. 
Wooster,  114  U.  S.  104,  29  L.  Ed.  105.  See 
the  title  INQUESTS  AND   INQUIRIES. 

60.  Right  of  defendant  to  set  aside  de- 
fault before  same  becomes  final. — Me- 
chanics' Bank  v.  Withers,  6  Wheat.  106, 
5  L.  Ed.  217;  Resler  v.  Shehee,  1  Cranch 
110,  2  L.  Ed.  51. 

By  the  law  of  Virginia,  the  proceedings, 
imtil  an  issue  is  made  up  in  a  cause,  are 
taken  in  the  clerk's  office,  at  monthly 
rules,  and  judgments  by  default  become 
final,  on  the  last  day  of  the  succeeding 
term,  until  which  day  the  defendant  in 
any  such  action  has  a  legal  right  to  set  the 
judgment  aside,  and  to  plead  to  issue. 
Mechanics'  Bank  v.  Withers,  6  Wheat.  106, 
5  L.  Ed.  217. 

Right  of  defendant  to    appear     at     ad- 
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Opening  Default  to  Let  in  Plea  of  Limitations.— It  has  been  held  in 
some  jurisdictions  that  a  court  will  not  open  a  regular  default  judgment  to 
let  in  a  plea  of  the  statute  of  limitations/' ^ 

Mistake  of  Attorney  as  Ground  for  Opening.— It  has  been  held  that 
where  the  defendant  did  not  appear  at  the  trial,  because  of  a  mistake  of  the 
attorney  in  giving  him  notice  of  the  trial  for  the  wrong  day,  and  judgment  had 
been  entered  against  him  non  sum  informatus.   the  judgment  will  be  opened.^2 

Affidavit  to  Open  Default  Judgment — By  Whom  Made. — Where  the 
judgment  had  been  entered  by  default  it  would  seem  that  a  third  person,  fully 
acquainted  with  the  circumstances,  ought  to  be  admitted  to  make  affidavit  of 
a  defense  on  which  judgment  could  be  opened,  when  the  party  himself  from 
extreme   sickness   is   incapable   of   making   it.^^ 

b.  Right  to  Rehearing  Where  Judgment  Rendered  on  Sendee  by  PuhUcation. 
— By  statute  in  a  number  of  jurisdictions  provision  is  expressly  made  for  the 
granting  of  a  rehearing  or  new  trial  upon  proper  application,  in  cases  where 
judgment  has  been  rendered  on  service  of  process  by  publication,  and  without 
personal  service  or  appearance.  This  subject  will  be  fully  treated  in  a  sub- 
sequent title  in  this  work.^'"* 

c.  Equitable  Relief. — With  regard  to  equitable  relief  against  judgments  by 
default,  the  same  rules  would  seem  to  apply  as  in  the  case  of  judgments  gen- 
erally, and  relief  will  be  granted  in  any  case,  where,  either  by  fraud,  accident 
or  mistake,  without  fault  on  his  part,  the  defendant  has  been  deprived  of  the 
opportunity  to  make  his  defense  at  law.^^ 

7.  Review. — See  the  title  Appeal  and  Error,  vol.  1,  p.  926. 
B.   Decrees  Pro   Confesso — 1.  Definition  and  Nature. — To  take   a  bill 
pro  confesso  is  to  order  it  to  stand  as  if  its  statements  were  confessed  to  be 


journed  session  and  have  default  set  aside. 

— The  circuit  court  for  the  District  of  Co- 
lumbia has  authority  to  adjourn  to  a  dis- 
tant day,  and  the  adjourned  session  is 
considered  as  the  same  term.  The  regu- 
lar term  began  on  the  3d  Monday  in  April, 
and  the  court  continued  to  sit,  de  die  in 
diem,  until  the  16th  of  May,  when  it  ad- 
journed to  the  4th  Monday  of  June:  held, 
that  a  defendant,  against  whom  an  office 
judgment  had  been  entered  on  the  16th 
of  May,  had  a  right,  under  the  law  and 
practice  of  Virginia,  to  appear  at  the  ad- 
journed session,  and  have  the  default  set 
aside,  on  giving  special  bail,  and  pleading 
issuably.  Mechanics'  Bank  v.  Withers,  6 
Wheat.   106,  5  L.   Ed.  217. 

Discretionary  at  a  subsequent  term. — 
After  the  first  term  next  following  an 
office  judgment,  in  Virginia,  it  is  a  matter 
of  mere  discretion  in  the  court,  whether 
they  will  admit  a  special  plea  to  be  filed, 
to  set  aside  that  judgment.  Sheehee  v. 
Resler,  1  Cr.  C.  C.  43,  affirmed.  Resler  z;. 
Shehee,  1  Cranch  110,  2  L.  Ed.  51. 

"It  is  true,  that  the  courts  in  Virginia 
have  been  very  liberal  in  admitting  any 
plea,  at  the  next  term  after  an  office  judg- 
ment, which  was  necessary  to  bring  for- 
ward the  substantial  merits  of  the  case, 
whether  it  was  strictly  an  issuable  plea, 
or  not.  But  at  a  subsequent  term,  it  is  a 
matter  of  mere  discretion  with  the  court, 
whether  they  will  admit  any  special  plea 
at  all.  In  the  present  case,  the  facts 
stated  in  the  plea  offered,  might  have 
been  given  in  evidence  on  the  general  is- 


sue; the  court  exercised  their  discretion 
soundly  in  rejecting  the  plea."  Resler  v. 
Shehee,  1  Cranch   110,  2  L.   Ed.  51. 

61.  Opening  default  to  let  in  plea  of 
statute  of  limitations. — Brown  v.  Sutter 
(Ct.  of  Com.  PL  Phila.  County),  1  Dall. 
2,39,  1  L.  Ed.  118.  See  the  title  LIMITA- 
TION OF  ACTIONS  AND  ADVERSE 
POSSESSION. 

62.  Mistake  of  attorney  as  ground  for 
opening. — Jackson  v.  Vanhorn  (Ct.  Com. 
PI.  Phila.  County),  1  Dall.  241,  1  L.  Ed 
118. 

63.  Affidavit  to  open  default  judgment. 
— James  v.  Young  (Ct.  Com.  PI.  Phila. 
County),   1   Dall.   248,   1   L.    Ed.   121. 

64.  Rehearing  where  judgment  ren- 
dered on  service  by  publication. — See  the 
title    REHEARING. 

65.  Application  of  usual  rules  as  to 
equitable  relief  against  judgments. — 
Kibbe  v.  Benson,  17  Wall.  624,  21  L-  Ed. 
741.  See  ante,  "Equitable  Relief  against 
Judgments,"    XIII. 

As  to  relief  where  default  judgment 
was  entered  where  service  of  process  was 
insufficient,  see  ante,  "Jurisdiction,"  XVI, 
A,   3,  a. 

A  defendant  against  whom  a  judgment 
has  been  rendered  on  default  by  a  circuit 
court  of  the  United  States,  in  an  action  at 
law,  cannot  maintain  a  bill  in  equity  to 
avoid  it,  upon  the  ground  that  the  plain- 
tiff at  law  falsely  and  fraudulently  alleged 
that  the  parties  were  citizens  of  difTerent 
states,  without  showing  that  the  false 
allegation    was    unknown    to     him     before 
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true,  and  a  decree  pro  confesso  is  a  decree  based  on  such  statements,  assumed 
to  be  true.^^ 

2.  Against  Whom  Proper.— Generally,  as  to  parties  by  and  against 
whom  judgments  may  be  rendered,  see  ante,  "Parties,"  III,  C. 

Decrees  pro  confesso  against  infants  have  been  held  by  some  author- 
ities to  be  erroneous,  but  not  subject  on  that  ground  to  collateral  attack.*^^ 

a.  One  of  Sei'eral  Joint  Defendants. — In  General. — Where  a  bill  makes  a 
joint  charge  against  several  defendants,  and  one  of  them  makes  default,  a 
default  and  a  formal  decree  pro  confesso  may  be  entered  against  him,  and  the 
cause  proceeded  with  upon  the  answers  of  the  other  defendants.^s 

No  final  decree  on  the  merits,  can,  however,  be  entered  against  the 
defaulting  defendant  alone,  until  the  case  is  disposed  of  with  regard  to  the 
other   defendants.^''' 

The  defaulting  defendant  is  simply  out  of  court  and  can  take  no  further 
part  in  the  cause.'''' 

If  the  suit  should  be  decided  against  the  complainant  on  the  merits, 
the  bill  will  be  dismissed  as  to  all  the  defendants  alike — the  defaulter  as  well 
as  the  others.'^* 

If  it  be  decided  in  the  complainant's  favor,  the  latter  will  then  be  en- 
titled to  a  final  decree  against  all.'^ 

b.  Persons  under  Disability. — It  would  seem  that  a  decree  pro  confesso  should 
not  be  rendered  against  persons  under  disability  where  no  appearance  by  or 
for  them  has  been  entered,  and  no  guardian  ad  litem  appointedjs 

3.  Grounds — a.  Want  of  Appearance. — Under  the  equity  rules  and  practice 
of  the  United  States  supreme  court,  a  decree  pro  confesso  may  be  had  if  the 


judgment.  Cragin  v.  Lovell,  109  U.  S. 
194,    19S,    27    L.    Ed.    903. 

66  Definition  of  decrees  pro  confesso. 
—Thomson  v.  Wooster,  114  U.  S.  104,  29 
L.  Ed.   105,  citing  1  Smith's  Ch.  Pr.  153. 

Recitals  held  not  to  show  that  decree 
was  taken  pro  confesso. — A  decree  is  not 
shown  to  be  taken  pro  confesso  against 
an  infant  which  recites,  that,  "by  agree- 
ment of  the  parties  *  *  *  it  is  consented 
that  the  bill  be  taken  in  lieu  of  allega- 
tions," where  the  meaning  of  such  words 
is  explained  by  reference  to  a  statute 
which  shows  that  the  consent  given  was 
not  that  the  court  might  take  the  allega- 
tions of  the  bill  to  be  true,  but  only  that 
the  bill  be  taken  in  lieu  of  allegations, 
thereby  dispensing  with  the  requirements 
of  the  statute  that  the  complainant  should 
formally  "set  down"  the  material  allega- 
tions of  his  bill.  Bryan  v.  Kennett,  113 
U.   S.   179,   197,   28   L.    Ed.   908. 

67.  Decree  pro  confesso  against  infants 
erroneous  but  not  void. — See  Bryan  v. 
Kennett,   113   U.    S.    179,  28   L.    Ed.   908. 

68.  Entry  of  formal  decree  against  one 
joint  defendant. — Frow  v.  De  La  Vega, 
15   Wall.   552,  21    L.    Ed.   60. 

Right  of  other  defendants  to  contest 
matters  admitted  by  failure  of  one  to  an- 
swer.— A  decree  against  one  defendant  for 
want  of  an  answer  does  not  prevent  any 
other  defendant  from  contesting  so  far 
as  respects  himself,  the  very  fact  which 
is  admitted  by  the  absent  party.  The 
Mary,  9   Cranch  126,  3  L.   Ed.  678. 

69.  No  final  decree  until  case  disposed 
of  as  to  codefendants. — Frow  v.  De  La 
Vega,  15  Wall.  552,  21  L.  Ed.  60;  Hohorst 


V.  Hamburg-American  Packet  Co.,  148  U. 
S.  262,  37  L.   Ed.   443. 

"A  final  decree  on  the  merits  against 
the  defaulting  defendant  alone,  pending 
the  continuance  of  the  cause,  would  be 
incongruous  and  illegal.  This  was  so  ex- 
pressly decided  by  the  New  York  court 
of  errors,  in  the  case  of  Clason  v.  Morris 
(10  Johnson  524).  Spencer,  J.,  says:  'It 
would  be  unreasonable  to  hold,  that  be- 
cause one  defendant  had  made  default,  the 
plaintifT  should  have  a  decree  even  against 
him,  where  the  court  is  satisfied  from  the 
proofs  offered  by  the  other,  that  in  fact 
the  plaintiff  is  not  entitled  to  a  decree.'  " 
Frow  V.  De  La  Vega,  15  Wall.  552,  21  L. 
Ed.   60. 

70.  Defaulting  defendant  out  of  court. 
—Frow  V.  De  La  Vega,  15  Wall.  552,  21 
L.   Ed.   60. 

"He  will  not  be  entitled  to  service  cf 
notice  in  the  cause,  nor  to  appear  in  it 
in  any  way.  He  can  adduce  no  evidence, 
he  cannot  be  heard  at  the  final  hearing." 
Frow  V.  De  La  Vega,  15  Wall.  552,  21  L. 
Ed.    60. 

71.  Dismissal  on  merits  is  dismissal  as 
to  defaulting  defendant  also. — Frow  v. 
De   La  Vega,   15   Wall.   552,  21   L.   Ed.   60. 

72.  When  complainant  entitled  to  final 
decree  against  all. — Frow  v.  De  La  Vega, 
15   Wall.    552,    562,   21    L.    Ed.   60. 

73.  Persons  under  disability. — O'Hara 
V.  MacConnell,  93  U.  S.  150,  23  L-  Ed. 
840,  in  which  it  was  held  that  a  decree  pro 
confesso  will  be  reversed  if  rendered 
against  a  woman  who  is  shown  by  the 
bill  to  be  both  a  minor  and  feme  covert, 
where   no   appearance   by  or   for   her   has 


JUDGMENTS  AND  DECREES. 


663 


defendant,  on  being  served  with  process,  fails  to  appear  within  the  time  re- 
quired J  ^ 

b.  Failure  to  Plead,  Demur  or  Anszver  zvithin  Prescribed  Time. Under  the 

equity  rules  a  decree  pro  confesso  may  also  be  had  if  the  defendant,  having 
appeared,  fails  to  plead, _  demur  or  answer  to  the  bill  within  the  time  limited 
for  that  purpose  ;"5  or,  if  he  fails  to  answer  after  former  plea,  demurrer  or 
answer  is  overruled  or  declared  insufficient  J  ^ 

4.  Neci^sity  for  Due  Service  of  Process.— As  in  the  case  of  judgments 
and  decrees  generally  it  is  essential  to  the  rendition  of  a  valid  decree  pro  con- 
fesso, for  failure  to  appear,  that  the  court  shall  have  acquired  jurisdiction  of 
the  defendant  by  due  service  of  sufficient  processJ^ 


been    entered,    and   no    guardian    ad    litem 
appointed. 

74.  For  want  of  appearance. — Thom- 
son V.  Wooster,  114  U.  S.  104,  29  L.  Ed. 
105. 

"The  12th  rule  in  equity  prescribes  the 
time  when  the  subpoena  shall  be  made 
returnable,  and  directs  that  'at  the  bot- 
tom of  the  subpoena  shall  be  placed  a 
memorandum,  that  the  defendant  is  to 
enter  his  appearance  in  the  suit  in  the 
clerk's  office  on  or  before  the  day  on 
which  the  writ  is  returnable;  otherwise 
the  bill  may  be  taken  pro  confesso.' " 
Thomson  v.  Wooster,  114  U.  S.  104,  29 
L.   Ed.   105. 

"By  the  early  practice  of  the  civil  law, 
failure  to  appear  at  the  day  to  which  the 
cause  was  adjourned  was  deemed  a  con- 
fession of  the  action;  but  in  later  times 
this  rule  was  changed,  so  that  the  plain- 
tiff, notwithstanding  the  contumacy  of 
the  defendant,  only  obtained  judgment  in 
accordance  with  the  truth  of  the  case  as 
established  by  an  ex  parte  examination. 
Keller,  Proced.  Rom.,  §  69.  The  original 
practice  of  the  English  court  of  chancery 
was  in  accordance  with  the  later  Roman 
law.  Hawkins  v.  Crook,  2  P.  Wms.  556. 
But  for  at  least  two  centuries  past  bills 
have  been  taken  pro  confesso  for  con- 
tumacy. Ibid."  Thomson  v.  Wooster,  114 
U.   S.  104,  29  L.   Ed.  105. 

75.  Failure  to  plead,  demur  or  answer 
within  prescribed  time. — Thomson  v. 
Wooster,  114  U.  S.  104,  29  L.  Ed.  105; 
S'^'effield  Furnace  Co.  v.  Witherow,  149 
U.  S.  574,  37  L.  Ed.  853;  Brown  v.  Pierce, 
7  Wall.  205,  19  L-  Ed.  134;  Masterson  v. 
Howard,  18  Wall.  99,  21  L.  Ed.  764.  And 
see  Boon  v.  Chiles,  8  Pet.  532,  8  L.  Ed. 
1034;  Frow  v.  De  La  Vega,  15  Wall.  552, 
21  L.  Ed.  60;  Findlay  v.  Hinde,  1  Pet.  241, 
7  E.  Ed.  128;  Bryan  v.  Kennett,  113  U.  S. 
179,   28   L.    Ed.   908. 

"The  18th  rule  requires  the  defendant 
to  file  his  plea,  demurrer  or  answer  (vm- 
less  he  gets  an  enlargement  of  the  time) 
on  the  rule  day  next  succeeding  that  of 
entering  his  appearance,  and  in  default 
thereof  the  plaintiff  may  at  his  election, 
enter  an  order  (as  of  course)  in  the  order 
book,  that  the  bill  be  taken  pro  confesso, 
etc."  Thomson  v.  Wooster,  114  U.  S.  104, 
29  L.   Ed.  105. 

Where  a  demurrer  is  fatally  defective 
in   lacking  the   affidavit   of   the   defendant 


and  certificate  of  counsel,  required  by  rule 
31,  it  is  not  an  error  to  disregard  it  and 
enter  a  decree  pro  confesso.  Sheffield 
Furnace  Co.  v.  Witherow,  149  U.  S  574 
576,    37    L.    Ed.    853. 

Where  the  court  suppresses  the  answer 
of  the  defendant  for  contempt  it  cannot 
render  a  decree  pro  confesso;  to  do  so 
would  be  to  deprive  a  person  of  property 
without  due  process  of  law,  for  due  pro- 
cess of  law  signifies  a  right  to  be  heard 
in  one's  defense.  Hovey  v.  Elliott,  167 
U.   S.   409,   413,   417,  42   L.    Ed.   215. 

76.    Failure  to  answer  after  former  plea, 

demurrer     or    answer     overruled,      etc. 

Thomson  v.  Wooster,  114  U.  S.  104  29 
L.    Ed.    105. 

The  20th  of  the  rules  made  by  the  su- 
preme court  of  the  United  States  court  at 
February  term,  1822,  for  the  regulation 
of  proceedings  in  the  circuit  courts  in 
equity  cases,  prescribes:  "If  a  plea  or 
demurrer  be  overruled,  no  other  plea  or 
demurrer  shall  be  hereafter  received; 
and  the  defendant  shall  proceed  to  answer 
the  plaintiff's  bill;  and  if  he  fail  to.  do  so, 
within  two  calendar  months,  the  same,  or 
so  much  thereof  as  was  covered  by  the 
plea  or  demurrer,  may  be  taken  for  con- 
fessed, and  the  matter  thereof  be  decreed 
prcordingly."  United  States  Bank  v. 
White,   8   Pet.  262,  8   L.   Ed.   938. 

"Upon  the  coming  in  of  the  defendant's 
answer,  several  courses  are  open  to  the 
plaintiff.  First.  The  plaintiff  may,  upon 
motion,  without  notice  to  the  defendant, 
have  leave  to  amend  his  bill,  with  or 
without  the  payment  of  costs,  as  the  court 
may  direct.  Equity  Rules  29,  45.  Second. 
The  plaintiff  may  file  exceptions  to  the 
answer  for  insufficiency.  Equity  Rule  61. 
If  the  defendant  does  not  submit  to  the 
exceptions,  and  file  an  amended  answer, 
the  plaintiff  may  set  down  the  excep- 
tions for  hearing.  Equity  Rule  63.  If  the 
exceptions  are  thereupon  allowed  by  the 
court,  the  defendant  must  put  in  a  full  and 
complete  answer;  otherwise  the  plaintiff 
may  take  the  bill,  so  far  as  the  matter  of 
the  exceptions  is  concerned,  as  confessed. 
Equity  Rule  64."  In  re  Sanford,  etc.,  Co., 
160   U.   S.   247,   40   L.   Ed.   414. 

Generally,  as  to  sufficiency  of  answers 
to  prevent  decree  pro  confesso,  see  the 
title   EQUITY,  vol.   5,  pp.  860,  871. 

77.  Necessity  for  due  service  of  pro- 
cess.— Thomson  v.  Wooster,  114  U.  S.  104, 
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5.  Order  Pro  ConPi;sso — a.  Right  of  Plaintiff  to  Enter  Such  Order. — It  is 
expressly  provided  by  the  rules  of  equity  practice  of  the  United  States  supreme 
court  that  unless  the  defendant  demur,  plead,  or  answer,  on  the  rule  day  next  suc- 
ceeding that  of  entering  his  appearance,  the  plaintiff  may  enter  an  order  in  the 
order  book  that  the  bill  be  taken  pro  confessoJ^ 

b.  Nature  and  Effect  of  Order — (1)  Nature  of  Order. — An  order  that  a  bill 
be  taken  pro  confesso  is  preliminary  in  its  nature,  requiring  a  further  order  to 
complete   itJ^ 

(2)  Effect  of  Order — aa.  As  Waiving  Objections  to  Bill. — Allowing  a  bill  to  be 
taken  pro  confesso  has  been  held  to  operate  as  a  waiver  of  objections  to  the 
bill.  Thus,  while  the  absence  of  an  affidavit  of  the  loss  of  a  deed  where  such 
loss  is  the  ground  for  coming  into  a  court  of  equity  for  discovery  and  relief, 
may  be  cause  for  demurrer  to  the  bill,  the  want  of  such  affidavit  will  not  be 
cause  for  reversal  of  a  decree  where  the  party  charged  fails  to  demur  for  such 
cause,  but  permits  the  bill  to  be  taken  pro  confesso. ^"^ 

bb.  Effect  as  Admission. — In  General. — As  to  the  effect  of  taking  a  bill  pro 
confesso,  as  an  admission  of  the  allegations  of  the  bill,  as  dependent  upon 
whether  such  allegations  are  distinct  and  positive  or  whether  they  are  indefinite, 
see  post,  "Proof  of  Allegations  as  Prerequisite  to  Rendition  of  Decree,"  XVI, 
B,  6,  b,   (2). 

cc.  Effect  upon  Proceedings  against  Codefendants. — See  ante,  "One  of  Sev- 
eral Joint  Defendants,"  XVI,  B,  2,  a. 

c.  Necessity  for  Service  of  Copy  of  Order  on  Defendant. — Where,  as  under 
the  equity  rules  of  the  supreme  court,  made  at  the  February  term,  1822,  no 
service  of  any  copy  of  an  interlocutory  decree,  taking  a  bill  pro  confesso,  is 
necessary  before  the  final  decree,  such  service  cannot  be  insisted  on  as  a  matter 
of  right,  nor  can  the  want  of  such  service  furnish  proper  ground  for.  a  bill  of 
review.^ ^  If  the  circuit  court  should,  as  matter  of  form  and  discretion,  en- 
large the  time  for  an  answer,  or  require  the  service  of  a  copy  before  the  final 
decree,  this  may  furnish  a  ground  why  the  court  should  not  proceed  to  a  final 
decree  until  such  order  is  complied  with;  but  any  omission  to  comply  with  it 
would  be  a  mere  irregularity  in  its  practice;  and  if  the  court  should  afterwards 
proceed  to  make  a  final  decree  without  it,  it  would  not  be  error  for  which  a 
bill  of  review  lies;  but  must  be  reversed,  if  at  all,  by  an  order  to  set  aside  the 
decree  for  irregularity,  while  the  court  retained  possession  and  power  over  the 
decree  and  the  cause.^^ 

6.  Hearing  and  Determination — a.  Time  and  Manner  of  Proceeding  after 
Entry  of  Order. — The  equity  rules  of  the  United  States  supreme  court  do  not 
require  the  cause  to  be  set  down  for  hearing  at  a  regular  term,  but,  after  the 
entry  of  the  order  to  take  the  bill  pro  confesso,  the  18th  rule  declares  that 
thereupon  the  cause  shall  be  proceeded  in  ex  parte,  and  the  matter  of  the  bill 
may  be  decreed  by  the  court  at  any  time  after  the  expiration  of  thirty  days 
from  the  entry  of  such  order,  if  it  can  be  done  without  answer,  and  is  proper 
to  be  decreed. ^3 

29   L.  Ed.  105;   Gay  v.  Parpart,  106  U.   S.  81.     Service   of   copy   of   order  unneces- 

679,   27    L.    Ed.   256.      See   ante,   "Jurisdic-  sary   under   equity   rules   of   1822. — United 

tion,"    III,    B.      And    see    the    title    SUM-  States  Bank  v.  White,  8  Pet.  262,  8  L.  Ed. 

MONS  AND  PROCESS.  933. 

78.  Entry   of   order   that  bill   be   taken  82.    Effect  of  noncompliance  with  order 
pro  confesso. — Thomson   v.   Wooster,   114  to    serve    copy. — United    States    Bank    v. 
U.  S.  104,  29  L.  Ed.   105;  O'Hara  v.  Mac-  White,  8  Pet.  262,  8  L.  Ed.  938. 
Connell,  93  U.  S.  150,  23  L.  Ed.  840.  83.    Provision    of   equity   rule    18   as    to 

79.  Order  preliminary  in  its  nature. —  proceedings  after  entry  of  order. — 
Chicago,  etc.,  R.  Co.  v.  Fosdick,  106  U.  S.  Thomson  v.  Wooster,  114  U.  S.  104,  29 
47,  27  L.  Ed.  47.     See  post,  "Hearing  and  L.    Ed.   105. 

Determination,"   XVI,   B,  6.  In  O'Hara  v.  MacConnell,  93  U.  S.   150, 

80.  As  waiver  of  objection  of  want  of  23  L.  Ed.  840,  it  was  held  that  under  rules 
affidavit. — iMiidlay  v.  Hinde,  1  Pet.  241,  7  18  and  19  of  the  equity  practice  as  then 
L.    Ed.  128.  existing,  after  the  entry  of  the  order,  the 
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b.  Procedure  on  Hearhig — (1)  General  Principles  Controlling  Rendition  of 
Decrees  Pro  Confesso. — Rendition  upon   Statements   of  Bill  Assumed  to 

Be  True. — By  the  equity  practice  of  the  United  States  supreme  court  a  decree 
pro  confesso  is  not  a  decree  as  of  course  according  to  the  prayer  of  the  bill, 
nor  merely  such  as  a  complainant  chooses  to  take  it;  but  it  is  made,  or  should 
be  made,  by  the  court,  according  to  what  is  proper  to  be  decreed  upon  the  state- 
ments of  the  bill,  assumed  to  be  true.^*  The  language  of  rule  18  declaring 
that  the  matter  of  the  bill  may  be  decreed  by  the  court,  if  it  can  be  done  without 
answer,  and  is  proper  to  be  decreed,  shows  that  the  matter  of  the  bill  ought 
at  least  to  be  opened  and  explained  to  the  court  when  the  decree  is  applied  for, 
so  that  the  court  may  see  that  the  decree  is  a  proper  one.^^  The  binding  char- 
acter of  the  decree,  as  declared  in  rule  19,  renders  it  proper  that  this  degree 
of  fM-ecaution  should  be  taken. s<^ 

If  a  decree  be  passed  not  confined  to  the  matter  of  the  bill,  it  may 
be  attacked  on  appeal  for  that  reason. s'^ 

(2)  Proof  of  Allegations  as  Prerequisite  to  Rendition  of  Decree. — It  may  be 
stated  as  a  general  rule  that  when  the  allegations  of  a  bill  are  distinct  and  posi- 
tive, and  tl^  bill  is  taken  as  confessed,  such  allegations  are  taken  as  true  without 
proofs,  and  a  decree  will  be  made  accordingly  ;S8  but  where  the  allegations  of 
the  bill  are  indefinite,  or  the  demand  of  the  complainant  is  in  its  nature  uncer- 
tain, the  certainty  requisite  to  a  proper  decree  must  be  supphed  by  proofs. ^^ 
The  bill,  when  confessed  by  the  default  of  the  defendant,  is  taken  to  be  true 
in   all   matters   alleged   with   sufficient   certainty;  but   in   respect  to   matters  not 


matter   thereof   might   be    decreed    at    the 
next  succeeding  term. 

It  is  error  to  render  a  final  decree  for 
want  of  appearance  at  the  first  term  after 
service  of  subpoena  (Equit}'  Rules  18,  19), 
unless  another  rule  day  has  intervened. 
O'Hara  v.  MacConnell,  93  U.  S.  150,  23 
L.    Ed.   840. 

84.  To  be  made  according  to  what  is 
proper  to  be  decreed,  etc. — Thomson  v. 
Wooster,  114  U.  S.  104,  29  L.  Ed.  105,  in 
which  case  the  court  said:  "This  gives  it 
the  greater  solemnity,  and  accords  with 
the  English  practice  as  well  as  that  of 
New  York.  Chancellor  Kent,  quoting 
Lord  Eldon,  says:  'Where  the  bill  is  thus 
taken  pro  confesso,  and  the  cause  is  set 
down  for  hearing  the  course  (says  Lord 
Eldon,  in  Geary  v.  Sherdon,  8  Ves.  192), 
is  for  the  court  to  hear  the  pleadings  and 
itself  to  pronounce  the  decree,  and  not 
tc  permit  the  plaintifif  to  take,  at  his  own 
discretion,  such  a  decree  as  he  could 
abide  by,  as  in  the  case  of  default  by  the 
defendant  at  the  hearing.'  Rose  v.  Wood- 
ruff, 4  John.  Ch.  547,  548."  See,  also, 
Ohio  Cent.  R.  Co.  v.  Central  Trust  Co., 
133  U.   S.  83,  33  L.   Ed.   561. 

85.  Matter  of  bill  to  be  opened  and  ex- 
plained to  the  court. — Thomson  v.  Woos- 
ter, 114  U.  S.  104,  29  L.  Ed.  105. 

Where  a  decree  is  entered  upon  an  or- 
der taking  a  bill  in  equity  as  confessed 
by  defendant  for  want  of  an  answer,  the 
only  question  for  the  consideration  of 
the  supreme  court  on  appeal  is  whether 
the  allegations  of  the  bill  are  sufficient  to 
support  the  decree.  Masterson  v.  How- 
ard, 18  Wall.  99,  21  L.  Ed.  764.  See  the 
title  APPEAL  AND  ERROR,  vol.  1,  p. 
333. 


86.  Such  precaution  required  by  bind- 
ing character  of  decree. — Thomson  v. 
Wooster,  114  U.  S.  1©4,  29  L.  Ed.  105.  See 
post,   "In   General,"   XVI,   B,   7,  a. 

87.  Decree  must  be  confined  to  matter 
of  bill.— Ohio  Cent.  R.  Co.  v.  Central 
Trust   Co.,    133   U.    S.   83,   33   L-    Ed.   561. 

By  the  92nd  rule  in  equity  it  is  provided 
that  in  suits  in  equitv  for  the  foreclos- 
ure of  mortgages  a  decree  may  be  ren- 
dered for  any  balance  that  may  be  found 
due  to  the  complainant  over  and  above 
the  proceeds  of  the  sale  or  sales.  Assum- 
ing that  a  deficiency  decree  pro  confesso 
might  be  rendered  in  the  absence  of  a 
specific  prayer  for  that  relief,  neverthe- 
less the  case  made  by  the  bill  must  show 
that  the  amount  is  due,  for  otherwise  it 
cannot  properly  be  found  so.  This  rule 
does  not  authorize  the  circuit  courts  to 
find  a  balance  due  because  partial  extin- 
guishment has  been  efifected  by  a  sale,  if, 
as  matter  of  fact,  the  indebtedness  is  not 
then  payable.  Ohio  Cent.  R.  Co.  v.  Cen- 
tral Trust  Co.,  133  U.  S.  83,  91,  33  L-  Ed. 
561.  See  the  title  MORTGAGES  AND 
DEEDS  OF  TRUST. 

88.  When  allegations  of  bill  taken  as 
true  without  proofs. — Thomson  v.  Woos- 
ter, 114  U.  S.  104.  29  L.  Ed.  105;  Ohio 
Cent.  R.  Co.  v.  Central  Trust  Co.,  133  U. 
S.  83,  33  L.   Ed.  561. 

89.  Proof  necessary  where  allegations 
indefinite  or  demand  uncertain.— Thomson 
V.  Wooster,  114  U.  S.  104,  29  L.  Ed.  105; 
Ohio  Cent.  R.  Co.  v.  Central  Trust  Co., 
133    U.    S.    83,    33    L.    Ed.    561. 

Generally,  as  to  the  necessity  for  defi- 
niteness  and  certainty  in  bills  in  equity, 
see  the  titles  EQUITY,  vol.  5,  p.  803; 
PLEADING. 
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alleged  with  due  certainty,  or  subjects  which  from  their  nature  and  the  course 
of  the  court  require  an  examination  of  details,  the  obligation  to  furnish  proofs 
rests  on  the  complainant.^*^ 

(3)  Reference  to  Master  to  Take  Accounts  or  Assess  Unliquidated  Damages. 
— When  Proper. — Just  as  in  the  case  of  interlocutory  default  judgments  in 
courts  of  law  a  writ  of  inquiry  is  necessary  to  ascertain  the  damages,  after 
which  follows  the  judgment,^^  so  in  the  analogous  case  of  decrees  pro  con- 
fesso  in  equity,  there  may  be  a  general  decree  pro  confesso  in  favor  of  the 
complainant,  with  a  reference  to  a  master  to  take  a  necessary  account  or  to 
assess  unliquidated  damages.^^ 

Right  of  Defendant  to  Go  before  Master. — After  a  decree  pro  confesso 
the  defendant  is  not  at  liberty  to  go  before  the  master  without  a  special  order, 
but  the  accounts  are  to  be  taken  ex  parte.^^ 

7.  ConclusivEne;ss  of  Decree — a.  In  General. — A  decree  pro  confesso  is  as 
binding  and  conclusive  as  any  decree  rendered  in  the  most  solemn  manner,^'* 
and  cannot  be  impeached  collaterally,^^  but  only  upon  a  bill  of  review,^^  a  bill 
to  set  it  aside  for  fraud,^'^  or  upon  review  by  appeal  or  error.^^ 

b.  Operation  as  Res  Adjudicata. — See  the  title  Res  Adjudicata, 

8.  Opening  and  Setting  Aside  Decree — a.  Pozver  of  Court. — Generally,  as 
to  the  power  of  courts  over  their  judgments  and  decrees  during  and  after  the 
term  at  which  rendered,  see  ante,  "General  Rules  as  to  Control,  of  Courts  Over 
Judgments  and  Decrees,"  VI,  A.  It  is  within  the  discretion  of  a  court  of  equity, 
upon  a  proper  showing,  to  set  aside  a  decree  pro  confesso  upon  such  terms  as 
it  may  see  fit  to  prescribe.^^ 


90.  Obligation  of  complainant  to  fur- 
nish proofs. — Thomson  v.  Wooster,  114 
U.  S.   104,  29  L.  Ed.   105. 

91.  See  ante,  "Assessment  or  Inquiry 
of  Damages,"  XVI,  A,  5. 

92.  Reference  to  master  to  take  ac- 
counts or  assess  unliquidated  damages. — 
Thomson  v.  Wooster,  114  U.  S.  104,  29  L. 
Ed.  105;  Dean  v.  Mason,  20  How.  198,  15 
L.  Ed.  878;  McMicken  v.  Perin,  18  How. 
507,  15  L.  Ed.  504.  See  the  title  REFER- 
ENCE. 

93.  Defendant  not  entitled  as  of  right 
to  go  before  master. — McMicken  v.  Perin, 
18  How.  507,  15  L.  Ed.  504. 

"Under  these  rules  the  English  practice 
was  left  to  govern  the  subsequent  course 
of  proceeding,  by  which,  as  we  have  seen, 
the  defendant  might  have  an  order  to  per- 
mit him  to  appear  before  the  master,  and 
be  entitled  to  notice.  Whether  under  the 
present  rule  a  diflferent  practice  was  in- 
tended to  be  introduced  is  a  question 
which  it  is  not  necessary  to  decide  in  this 
case."  Thomson  v.  Wooster,  114  U.  S. 
104,  29  L.  Ed.  105. 

94.  Of  equal  conclusiveness  with  other 
decrees. — Thomson  v.  Wooster,  114  U.  S. 
104,  29  L.  Ed.  105.  And  see  Shefifield 
Furnace  Co.  v.  Witherow,  149  U.  S.  574, 
37  L.  Ed.  853. 

The  defendants  are  absolutely  barred 
and  precluded,  by  a  decree  pro  confesso, 
from  alleging  anything  in  derogation  of, 
or  in  opposition  to,  the  said  decree,  and 
they  are  equally  barred  and  precluded 
from  questioning  its  correctness  on  ap- 
peal, unless  it  appears  manifest  on  the 
face  of  the  bill  that  it  was  erroneous  and 
improperly  granted.     And  on  appeal  it  is 


irregular  to  question  the  allegations  of 
the  bill.  If  anything  appears  in  those  al- 
legations going  to  show  that  the  decree 
was  erroneous,  of  course  it  is  assignable 
for  error;  but  any  attempt  to  introduce 
facts  not  embraced  in  those  allegations, 
for  the  purpose  of  countervailing  the  de- 
cree, is  manifestly  improper.  Thomson 
V.  Wooster,  114  U.  S.  104,  114,  29  L.  Ed. 
105. 

95.  Cannot  be  impeached  collaterally. — 
Thomson  v.  Wooster,  114  U.  S.  104,  29  L. 
Ed.  105.  See  ante,  "Collateral  Attack  on 
Judgments  or  Decrees,"  XII. 

86.  Impeachment  upon  bill  of  review. 
— Thomson  v.  Wooster,  114  U.  S.  104,  29 
L.  Ed.  105.  See  the  title  BILL  OF  RE- 
VIEW, vol.  3,  p.  244. 

97.  Bill  to  set  aside. — Thomson  v. 
Wooster,  114  U.  S.  104,  29  L.  Ed.  105.  See 
ante,  "Original  Bill  in  Equity,"  VI,  C,  6, 
a,  (6). 

98.  Review  on  appeal  of  error. — See  the 
title  APPEAL  AND  ERROR,  vol.  1,  p. 
920. 

99.  Power  of  court  to  set  aside  on 
proper  terms. — French  v.  Hay,  22  Wall. 
23S,  22  L.   Ed.  854. 

The  19th  rule  of  equity  practice  of  the 
United  States  supreme  court  declares  that 
the  decree  rendered  upon  a  bill  taken  pro 
confesso  shall  be  deemed  absolute,  un- 
less the  court  shall  at  the  same  term  set 
aside  the  same,  or  enlarge  the  time  for 
filing  the  answer,  upon  cause  shown  upon 
motion  and  affidavit  of  the  defendant. 
Thomson  v.  Wooster,  114  U.  S.  104,  29  L. 
Ed.  105.  And  see  Sheffield  Furnace  Co. 
V.  Witherow,  149  U.  S.  574,  37  L.  Ed.  853. 
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b.  Grounds. — Failure  to  Serve  Copy  of  Order  Pro  Oonfesso. — See  ante, 
"'Necessity  for  Service  of  Copy  of  Order  on  Defendant,"  XVI,  B,  5,  c. 

Where  Decree  Taken  without  Actual  Service  on  Defendant.— In  some 
jurisdictions  it  is  expressly  provided  that  a  decree  pro  confesso,  taken  without 
any  actual  service  of  process  on  the  defendant,  may  within  a  prescribed  period, 
be  set  aside  upon  his  appearance  and  motion  to  that  efifect.^ 

c.  Manner  of  Application  for  Relief. — The  usual  mode  of  seeking  such 
redress,  is  by  motion  and  affidavit  of  the  defendant,2  though  in  some  cases 
where  a  statute  provides  for  the  setting  aside  of  a  decree  taken  pro  confesso 
without  actual  service  of  process,^  it  seems  that  application  may  be  by  petition.* 

d.  Granting  or  Refusing  of  Application  Discretionary  unth  Court. — The  grant- 
ing or  refusing  of  a  motion  to  set  aside  a  decree  pro"  confesso  rests,  as  a  gen- 
eral rule,  in  the  discretion  of  the  court,^  and  no  appeal  lies  to  the  supreme  court 
from  its  decision.^ 

XVII.  Consent  Judgments  and  Decrees. 
A.    Validity  and  Effect.— In   General.— It  would  seem  to  be  well  settled 
that  parties   to  an  action  or  suit,  may  adjust  matters  between  themselves  and 
have  a  judgment  or  decree  entered  by  consent,"  and  such  consent  judgment  or 


1.  Where  decree  taken  without  actual 
service  of  process  on  defendant. — "By  the 

statutes  of  Illinois,  when  a  final  decree  is 
entered  against  a  defendant  who  has  not 
been  summoned,  or  served  with  a  copy 
of  the  bill,  or  received  the  notice  required 
to  be  sent  to  him  by  mail,  and  such  per- 
son, his  heirs,  devisees,  executors,  ad- 
ministrators, or  other  legal  representa- 
tives, as  the  case  may  require,  shall,  within 
one  year  after  notice  in  writing  is  given 
him  of  such  decree,  or,  in  the  absence  of 
such  notice,  within  three  years  after  such 
decree,  appear  in  open  court  and  petition 
to  be  heard  touching  the  matters  of  such 
decree,  and  shall  pay  such  costs  as  the 
court  shall  deem  reasonable  in  that  be- 
half, 'the  person  so  petitioning  may  ap- 
pear and  answer  the  complainant's  bill; 
and  thereupon  such  proceedings  shall  be 
had  as  if  the  defendants  had  appeared  in 
due  season  and  no  decree  had  been  made. 
And  if  it  shall  appear  upon  the  hearing 
that  such  decree  ought  not  to  have  been 
made  against  such  defendant,  the  same 
may  be  set  aside,  altered,  or  amended,  as 
shall  appear  iust;  otherwise,  the  same 
shall  be  ordered  to  stand  confirmed 
against  said  defendant.'  Kurd's  Stat.  III., 
]!380,  p.  189,  §  19."  Harter  v.  Kernochan, 
103  U.  S.  562,  26  L.  Ed.  411.  And  see 
Gay  V.  Parpart,  106  U.  S.  679,  27  L.  Ed. 
256. 

2.  Application  by  motion  and  affidavit. 
—Thomson  v.  Wooster,  114  U.  S.  104,  29 
L.  Ed.  105;  French  v.  Hay,  22  Wall.  238, 
22  L.  Ed.  854;  Dean  v.  Mason,  20  How.  19S, 
15  L.  Ed.  878;  Gray  v.  Parpart,  106  U.  S. 
«79,  27  L.  Ed.  256. 

3.  See  ante,  "Grounds,"  XVI,  B,  8,  b. 

4.  Petition. — See  Harter  v.  Kernochan, 
103  U.  S.  562,  26  L.  Ed.  411. 

5.  Grant  or  refusal  of  motion  discre- 
tionary with  court. — Dean  v.  Mason,  20 
How.  198,  15  L.  Ed.  878;  French  v.  Hay, 
-22  Wall.  238,  22  L.  Ed.  854. 

As  to  statutory  provisions  in  case  of  de- 


crees taken  without  actual  service  of  proc- 
ess,  see   ante,  "Grounds,"   XVI,   B,   8,  b. 

6.  No  appeal  lies  from  court's  decision. 

—After  a  bill  is  taken  pro  confesso  in  the 
circuit  court,  a  motion  to  allow  an  answer 
to  be  filed  is  addressed  to  the  discretion 
of  the  court;  and  form  a  refusal  so  to 
do,  an  appeal  does  not  lie  to  the  federal 
supreme  court.  Dean  v.  Mason,  20  How. 
198,  15  L..Ed.  878. 

"A  motion  to  amend,  or  file  an  answer 
after  default,  is  generally  addressed  to 
the  discretion  of  the  court.  Under  some 
circumstances,  the  court,  for  the  pur- 
poses of  justice,  will  go  great  lengths  in 
openmg  a  default  and  allowing  a  plea  to 
be  filed.  But  this  is  done  or  refused  by 
the  court,  in  the  exercise  of  its  discretion, 
which  is  not  subject  to  the  revision  of  this 
court.  In  the  case  before  us,  the  motion 
to  file  an  answer  was  not  made  until  after 
the  decree  pro  confesso  had  been  entered, 
and  a  reference  made  to  a  master  for  an 
account.  This  was  more  than  three  years 
after  the  bill  was  filed.  Whether  the  cir- 
cuit court  refused  the  motion  on  the 
ground  of  delay,  or  a  want  of  merits  in 
the  cause  assigned,  does  not  appear;  but 
it  is  sufificient  to  say,  that  on  such  grounds 
the  decree  cannot  be  reversed."  Dean  v. 
Mason,  20  How.  198,  15  L.  Ed.  878.  See, 
generally,  the  title  APPEAL  AND  ER- 
ROR, vol.  1,  p.  994. 

7.  Right  of  parties  to  have  consent 
judgment  or  decree  entered. — Thompson  v. 
Maxwell  Land  Grant,  etc.,  Co.,  168  U.  S. 
451,  42  L.  Ed.  539;  Railway  Co.  v.  Stew- 
art, 95  U.  S.  279.  24  L.  Ed.  431;  Thompson 
V.  Maxwell,  95  U.  S.  391,  24  L.  Ed.  481;  Pa- 
cific Railroad  v.  Ketchum,  101  U.  S.  289,  25 
L.  Ed.  932;  United  States  v.  Babbitt,  104 
U.  S.  767,  26  L.  Ed.  921 ;  Burgess  v.  Selig- 
man,  107  U.  S.  20,  27  L.  Ed.  359;  White 
V.  Crow,  110  U.  S.  183,  28  L.  Ed.  113; 
Nashville,  etc.,  R.  Co.  v.  United  States, 
113  U.  S.  261,  28  L.  Ed.  971;  Texas,  etc., 
R.  Co.  V.  Southern  Pac.  Co.,  137  U.  S.  48, 
34  L.  Ed.  614;  Harding  v.  Harding,  198  U. 
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decree,  is  valid  and  binding  as  between  the  parties  thereto,  and  their  privies,** 
and  not  to  be  impeached  in  the  absence  of  fraud  in  obtaining  the  same.^ 

Operation  as  Waiver  of  Errors. — See  the  title  Appeai,  and  Error,  vol.  2, 
p.  80. 

Conclusiveness  as  e->?s  Adjudicata. — See  the  title  Res  Adjudicata. 

B.   Who  May  Consent. — In  General. — It  would  seem  that  a  judgment  or 


S.  317,  49  L.  Ed.  1066;  Livingston  v. 
Woodworth,  15  How.  546,  14  L.  Ed.  809. 
And  see  Kelley  v.  Milan,  127  U.  S.  139, 
L.  Ed.  809. 

"Parties  to  a  suit  have  the  right  to 
agree  to  anything  they  please  in  reference 
to  the  subject  matter  of  their  litigation, 
and  the  court,  when  applied  to,  will  ordi- 
narily give  effect  to  their  agreement,  if  it 
comes  with  the  general  scope  of  the  case 
made  by  the  pleadings.  Pacific  Railroad 
V.  Ketchum,  101  U.  S.  289,  25   L.   Ed.  932. 

Effect  of  decretal  order  rendered  by 
consent  as  ratifying  all  subsequent  pro- 
ceedings by  court. — Where  the  assignors 
of  a  patent  right  were  joined  with  the 
assignee  for  a  particular  locality,  in  a  bill 
for  an  injunction  to  restrain  a  defendant 
from  the  use  of  the  machine  patented,  and 
the  defendant  raised,  in  the  federal  su- 
preme court,  and  after  a  final  decree,  an 
objection  arising  from  a  misjoinder  of  par- 
ties, the  objection  comes  too  late.  More- 
over, in  the  present  case,  the  parties  con- 
sented to  the  decree  under  which  the  ac- 
count in  controversy  was  adjusted.  That 
consent  having  been  given,  however,  to  a 
decree  by  which  an  account  should  be 
taken  of  gains  and  profits,  according  to 
the  prayer  of  the  bill,  the  defendant  was 
not  precluded  from  objecting  to  the  ac- 
count upon  the  ground  that  it  went  be- 
yond the  order.  Livingston  v.  Wood- 
worth,   15   How.   546,   14  L.    Ed.   809. 

"On  the  part  of  the  appellees  (the 
complainants  in  the  circuit  court),  it  has 
been  insisted  that  the  decretal  order, 
made  in  this  cause  by  consent,  covered 
and  ratified  in  advance  all  the  subsequent 
proceedings  on  the  part  of  the  court,  ren- 
dering those  proceedings  inclusive  of  the 
final  decree,  a  matter  of  consent,  which 
the  appellants  could  have  no  right  to  re- 
tract, and  from  which  therefore  they  could 
not  legally  appeal,  In  order  to  try  the 
accuracy  of  this  argument  and  of  the  con- 
clusions sought  to  be  deduced  therefrom, 
it  is  proper  to  examine  the  order  which  is 
alleged  in  support  of  them.  The  words  of 
that  order  are  as  follow:  'This  cause 
came  on,  &c. — and  by  consent  of  parties 
ir  is  declared  by  the  court' — what?  'That 
the  complainants  are  entitled  to  the  per- 
petual injunction  and  the  account  prayed 
for  by  the  bill.'  It  seems  to  us  incompre- 
hensible, that  by  this  consent  of  the  de- 
fendant below,  he  had  consented  to  any- 
thing precise  and  unchangeable  beyond 
the  perpetual  injunction,  much  more  so 
that  he  had  thereby  bound  himself  to 
acquiescence  in  any  shape  or  to  any  extent 
of  demand  which   might   be   made  against 


him  under  the  guise  of  an  account."  Liv- 
ingston V.  Woodworth,  15  How.  546,  14 
L.   Ed.  809. 

8.  Valid  and  binding  as  between  parties 
and  privies. — Burgess  v.  Seligman,  107  U. 
S.  20,  27  L.  Ed.  359;  Thompson  v.  Max- 
well,  95    U.    S.   391,   24    L.    Ed.    481. 

"The  general  rule  in  Illinois  undoubt- 
edly is  that  a  consent  decree  has  the  same 
force  and  effect  as  a  decree  in  invitum. 
Knobloch  v.  Mueller,  123  Illinois  554; 
O'Connell  v.  Chicago  Terminal  R.  R.  184 
Illinois  308,  325.  Thus,  in  Knobloch  v. 
Mueller,  the  court  said  (123  Illinois  565): 
'Decrees  of  courts  of  chancery,  in  respect 
of  matters  within  their  jurisdiction,  are 
as  binding  and  conclusive  upon  the  par- 
ties and  their  privies  as  are  judgments  at 
law;  and  a  decree  by  consent  in  an  am- 
icable suit,  has  been  held  to  have  an  addi- 
tional claim  to  be  considered  final.  Alleson 
r.  Stark,  9  Adol.  &  E.  255.  Decrees  so  en- 
tered by  consent  cannot  be  reversed,  set 
aside,  or  impeached  by  bill  of  review  or 
bill  in  the  nature  of  a  bill  of  review,  ex- 
cept for  fraud,  unless  it  be  shown  that 
the  consent  was  not,  in  fact,  given,  or 
something  was  inserted  as  by  consent 
that  was  not  consented  to.  2  Daniell,  Ch. 
Pr.  1576;  Webb  v.  Webb,  3  Swanst.  658; 
Thompson  v.  Maxwell,  95  U.  S.  391,  24 
L.  Ed.  481;  Armstrong  v.  Cooper,  11  Illi- 
nois, 540;  Cronk  v.  Trauble,  66  Illinois, 
432;  Haas  v.  Chicago  Building  Society, 
80  Illinois  24S;  Atkinson  v.  Mauke,  1  Cow. 
693;  Winchester  v.  Winchester,  121  Mass- 
achusetts, 127;  Alleson  v.  Stark,  9  Adol. 
&  E.  225;  Earl  of  Hopetown  v.  Ramsay, 
5  Bell's  App.  Cas.  69.  See,  also,  note  to 
Duchess  of  Kingston's  Case,  2  Smith  Lead. 
Cas.  826,  et  seq.' "  Harding  v.  Harding,  198 
U.    S.    317,   49    L.    Ed.    1066. 

A  judgment  entered  by  consent  for  a 
specific  amount,  subject  to  any  credits 
which  the  defendant  may  produce  vouch- 
ers for,  is  good  as  between  the  parties 
themselves  and  their  privies.  Burgess  v. 
Seligman,  107   U.   S.   20,   26.  27   L.   Ed.   359. 

9.  Not  impeachable  in  absence  of  fraud. 
—Thompson  v.  Maxwell,  95  U.  S.  391,  24 
L.   Ed.  481. 

Generally,  as  to  fraud  as  ground  for  set- 
ting aside  judgments  or  decrees,  see  ante, 
"Fraud  or  Collusion,"  VI,  C,  2,  a,   (1). 

As  to  fraud  as  ground  for  collateral 
attack,  see  ante,  "Fraud  or  Collusion," 
XII,  B,  4,  c. 

As  to  fraud  as  ground  for  equitable 
relief,  see  ante.  "Fraud,  Accident,  Mistake 
or  Suprise,"  XIIII,  B,  2.  b. 

Validity  cf  foreign  divorce  decree  ren- 
dered by  consent. — A  wife  sued  for  a  di- 
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decree  may  always  be  consented  to  by  the  parties  to  the  suit/^  either  in  person 
or   through    their   attorney,^^    or   authorized   agent.^^ 

As  against  Infants. — That  infants,  when  properly  represented,  are  bound  by 
a  consent  decree  is  affirmed  by  the  authorities,  and  this  notwithstanding  that 
it  does  not  appear  that  a  prior  inquiry  was  made  by  the  court  as  to  whether 
it  was   for   their  benefit.^-'' 

C.  Presumption  as  to  Parties'  Knowledge  of  Facts. — When  a  decree 
for  carrying  out  a  settlement  and  compromise  of  a  suit  is  made  by  consent,  it 
is  presumed  to  be  made  in  view  of  the  existing  facts,  and  that  these  were'  in 
the  knowledge  of  the  parties. ^^ 


vorce  and  separate  maintenance  in  the 
state  of  Illinois;  the  husband  filed  a  doc- 
ument saying  that  the  wife  was  living 
apart  from  him  without  her  fault  and  that 
he  consented  to  the  decree,  but  that  it 
was  not  collusive.  The  Illinois  court 
entered  a  decree  upon  the  ground  that 
the  document  filed  by  the  husband  was  to 
admit  as  true  the  allegations  of  the  wife. 
The  husband  afterwards  went  to  Califor- 
nia and  sued  for  a  divorce;  the  California 
courts  granted  a  divorce  upon  the  ground 
that  the  Illinois  decree  was  a  consent  de- 
cree. Held,  that  the  California  courts  had 
to  respect  the  Illinois  decree,  which  was 
rendered  upon  the  admission  of  the  hus- 
tand,  which  made  it  unnecessary  for  the 
court  to  go  into  the  evidence,  and  so  was 
conclusive.  Harding  v.  Harding,  198  U. 
S.  317,  326,  340,  49  L.  Ed.  1066.  See,  gen- 
erally, the  titles  DIVORCE  AND  ALI- 
MONY, vol.  5,  p.  .512;  FOREIGN 
JUDGMENTS.  RECORDS  AND  JUDI- 
CIAL PROCEEDINGS,  vol.  6,  p.  335. 

10.  Parties  to  suit. — Pacific  Railroad  v. 
Ketchum,  101  U.  S.  289,  2.5  L.  Ed.  932. 
And  see  other  cases  cited  ante,  "Validity 
and  Effect,"  XVII,  A. 

As  to  who  are  proper  parties,  see  ante, 
"Parties,"  III,  C.  And  see  the  title  PAR- 
TIES. 

11.  Attorney. — It  would  seem  to  be  the 
general  rule  that  a  decree  made  by  con- 
sent of  counsel,  without  fraud  or  collu- 
■sion,  cannot  be  set  aside  by  rehearing,  ap- 
peal or  review.  Thompson  v.  Maxwell 
Land  Grant,  etc.,  Co.,  168  U.  S.  451,  42 
L.  Ed.  539;  Pacific  Railroad  v.  Ketchum, 
101  U.  S.  289,  25  L.  Ed.  932.     • 

A  recital  in  the  decree  that  it  was  as- 
sented to  by  the  solicitor  of  one  of  the 
parties  is  equivalent  to  a  direct  finding 
that  he  had  authority  to  do  what  he  did, 
and,  so  far  as  the  question  is  one  of  fact 
only,  is  binding  upon  this  court  on  ap- 
peal. Pacific  Railroad  v.  Ketchum,  101 
U.   S.  289,  25   L.   Ed.   932. 

12.  General  agent  of  company. — It 
would  seem  that  a  general  agent  of  a 
company  may,  as  such,  consent  that  judg- 
ment may  be  entered  against  such  com- 
pany. White  V.  Crow,  110  U.  S.  183,  28 
L.    Ed.   113. _ 

Presumption  as  to  authority  of  agent. — 
"The  judgment  which  it  rendered  recited 
that  Henslee  was  the  general  agent  of  the 
company,  and  as  such  consented  that 
judgment    might    be    entered    against    the 


defendant.  The  law,  therefore,  when  the 
judgment  is  questioned,  presumes  that  the 
court  was  satisfied  by  proof  that  the  agent 
had  authority  to  give  the  consent  of  the 
company  to  the  rendition  of  the  judg- 
ment. The  fact  that  he  was  such  general 
agent,  and  authorized  to  consent  to  the 
entry  of  judgment,  is  not  denied  in  the 
bill,  nor  is  there  any  proof  in  the  record 
to  show  that  he  was  not  the  agent  of  the 
company,  fully  authorized  to  consent  to 
the  rendition  of  the  judgment."  White  v. 
Crow,   no   U.   S.   183,  28   L,   Ed.   113. 

13.  Infants  bound  by  consent  decree. — ■ 
Thompson  v.  Maxwell  Land  Grant,  etc., 
Co.,  168  U.  S.  451,  42  L.  Ed.  539.  And  see 
White  V.  Joyce,  158  U.  S.  128,  39  L.  Ed. 
921. 

"In  1  Dan.  Ch.  PI.  &  Pr.  163,  it  is  said: 
'Although  the  court  usually  will  not, 
where  infants  are  concerned,  make  a  de- 
cree by  consent,  without  an  inquiry 
whether  it  is  for  their  benefit,  yet  when 
once  a  decree  has  been  pronounced  with- 
out that  previous  step,  it  is  considered  as 
of  the  same  authority  as  if  such  an  in- 
quiry had  been  directed,  and  a  certificate 
thereupon  made  that  it  would  be  for  their 
benefit.  In  the  same  manner,  an  order 
for  maintenance,  though  usually  made 
after  an  inquiry,  if  made  without  would  be 
equally  binding.'  (In  support  of  these 
propositions  many  authorities  are  cited  in 
a  note.)  *  *  *  '^j,  infant  defendant  is 
as  much  bound  by  a  decree  in  equity  as 
a  person  of  full  age;  therefore,  if  there 
be  an  absolute  decree  made  against  a  de- 
fendant who  is  under  age,  he  will  not  be 
permitted  to  dispute  it,  unless  upon  the 
same  grounds  as  an  adult  might  have  dis- 
puted it;  such  as  fraud,  collusion  or  er- 
ror.' "  Thompson  v.  Maxwell  Land  Grant, 
etc..  Co.,  168  U.  S.  451,  462,  42  L.  Ed.  539. 

Necessity  for  showing  that  infants  were 
represented  by  solicitor. — Where  there 
are  both  infant  and  adult  defendants,  a 
person  who  styles  himself  as  solicitor  for 
the  infants  in  consenting  to  a  decree  does 
not  show  that  he  appeared  for  the  in- 
fants. The  fact  that  they  were  repre- 
sented by  a  solicitor  should  be  made  to 
appear  either  by  a  formal  entry  appear- 
ing of  record,  or  by  evidence  showing  that 
fact.  White  v.  Joyce,  158  U.  S.  128,  146, 
149,  39  L.   Ed.  921. 

14.  Presumption  as  to  parties'  knowl- 
edge of  existing  facts. — Thompson  v.  ATay- 
well,    95    U.    S.    391.   24    L.    Ed.    481. 
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D.  Enforcement. — As  a  general  rule  in  the  case  of  consent  decrees,  the 
court,  when  appHed  to,  will  give  effect  to  the  agreements  of  the  parties,  if  it 
comes  within  the  general  scope  of  the  case  made  by  the  pleadings.^^  As  to 
the  right  of  a  court  of  equity,  where  suit  is  brought  to  enforce  a  consent  de- 
cree, to  refuse  to  enforce  such  consent  decree  or  to  treat  the  same  as  res 
adjudicata,  where  erroneous,  see  ante,  "Enforcement  of  Decree  by  Bill  in 
Equity,"  XI,  E,  3. 

E.  Review. — See  the  title  Appkai.  and  Error,  vol.  1,  p.  927. 

XVIII.   Interest  on  Judgments. 

See  the  title  Inte;re;st,  ante,  p.  217. 


JUDICIAL  ADMISSIONS.— See  the   title   Estoppel,  vol.   5,  p.  984. 
JUDICIAL,  LEGISLATIVE  AND  MINISTERIAL.— See  note  1. 


15.  Enforcement  by  courts. — Pacific 
Railroad  v.  Ketchum,  101  U.  S.  289,  25 
L.  Ed.  932. 

1.  Judicial  action. — "If  the  law  confers 
the  power  to  render  a  judgment  or  decree, 
then  the  court  has  jurisdiction;  what  shall 
be  adjudged  or  decreed  between  the  par- 
ties, and  with  which  is  the  right  of  the 
case,  is  judicial  action,  by  hearing  and  de- 
termining it."  Rhode  Island  v.  Massa- 
chusetts, 13  Pet.  657,  718,  9  L-  Ed.  1233. 

Judicial  discretion. — See  DISCRE- 
TION, vol.  5,  p.  354. 

Judicial  mortgage. — A  judicial  mortgage 
in  Louisiana  is  that  which  results  from  a 
judgment.  Nalle  v.  Young,  160  U.  S.  624, 
639,  40  L.  Ed.  560.  See,  generally,  the 
title  JUDGMENTS  AND  DECREES, 
ante,  p.  544. 

Judicial  power. — "Judicial  power,  as  con- 
tradistinguished from  the  power  of  the 
laws,  has  no  existence.  Courts  are  the 
mere  instruments  of  the  law,  and  can  will 
nothing.  When  they  are  said  to  exercise 
a  discretion,  it  is  a  mere  legal  discretion,  a 
discretion  to  be  exercised  in  discerning 
the  course  prescribed  by  law;  and,  when 
that  is  discerned,  it  is  the  duty  of  the 
court  to  follow  it.  Judicial  power  is  never 
exercised  for  the  purpose  of  giving  effect 
to  the  will  of  the  judge;  always  for  the 
purpose  of  giving  effect  to  the  will  of  the 
legislature;  or,  in  other  words,  to  the  will 
of  the  law."  Osborn  v.  United  States 
Bank,  9  Wheat.  738,  866,  6  L.  Ed.  204.  See 
the  title  CONSTITUTIONAL  LAW,  vol. 
4,   p.    219. 

Admission  of  attorneys. — As  to  the  ad- 
mission or  exclusion  of  attorneys  at  law, 
see  the  title  ATTORNEY  AND  CLIENT, 
vol.  2,  p.  707. 

Judicial  sequestration. — "The  Code  of 
Practice  of  Louisiana,  provides  for  _  a 
mandate  of  the  court  called  a  judicial 
sequestration,  'ordering  the  sheriff,  in  cer- 
tain cases,  to  take  into  his  possession  and 
to  keep  a  thing  of  which  another  person 
has  the  possession,  until  after  the  decision 
of  a  suit,  in  order  that  it  be  delivered  to 
him  who  shall  be  adjudged  entitled  to 
have   the   property   or   possession    of   that 


thing.'"  Baldwin  v.  Black,  119  U.  S.  643, 
646,  30  L.  Ed.  530. 

Legislative  powers. — See  the  title  CON- 
STITUTIONAL LAW,  vol.  4,  p.  219,  et 
seq. 

,  Ministerial  act. — "Every  statute  to  some 
extent  requires  construction  by  the  public 
officer  whose  duties  m^y  be  defined 
therein.  Such  officer  must  read  the  law, 
and  he  must  therefore,  in  a  certain  sense, 
construe  it,  in  order  to  form  a  judgment 
from  its  language  what  duty  he  is  di- 
rected by  the  statute  to  perform.  But  that 
does  not  necessarily  and  in  all  cases  make 
the  duty  of  the  officer  anything  other  than 
a  purely  ministerial  one.  If  the  law  direct 
him  to  perform  an  act  in  regard  to  which 
no  discretion  is  committed  to  him,  and 
which,  upon  the  facts  existing,  he  is 
hound  to  perform,  then  that  act  is  min- 
isterial, although  depending  upon  a  statute 
v>-hich  requires,  in  some  degree,  a  con- 
struction of  its  language  by  the  officer." 
Roberts  v.  United  States,  176  U.  S.  221, 
231,  44  L.  Ed.  443.  See  the  title  PUBLIC 
OFFICERS. 

Same — Entry  of  award. — Where  an  act 
of  congress,  passed  to  compensate  certain 
contractors  for  extra  services  in  carrying 
the  mails,  directed  the  postmaster  general 
to  credit  these  parties  with  whatever  sum 
the  solicitor  of  the  treasury  found  due 
them,  it  was  held  that  this  was  a  mere 
ministerial  act,  that  he  was  vested  with  no 
discretion  or  control  over  the  decisions  of 
the  solicitor;  and  that  it  was  a  precise, 
definite  act,  purely  ministerial,  about 
which  he  had  no  discretion  whatever. 
Kendall  v.  United  States,  12  Pet.  524,  613, 
9  L.   Ed.  1181. 

Ministerial  duty. — -"A  ministerial  duty, 
the  performance  of  which  may,  in  proper 
cases,  be  required  of  the  head  of  a  de- 
partment, by  judicial  process,  is  one  in 
respect  to  which  nothing  is  left  to  dis- 
cretion. It  is  a  simple,  definite  duty,  aris- 
ing under  conditions  admitted  or  proved 
to  exist,  and  imposed  by  law."  Missis- 
sippi V.  Johnson,  4  Wall.  475,  498,  18  L. 
Ed.  437;  Gaines  v.  Thompson,  7  Wall.  347, 
353,    19    L.    Ed.    62.       See,    generally,    the 
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titles    PUBLIC    OFFICERS;     UNITED 
STATES. 
Same — Duties  of  secretary  of  the  navy. 

— The  official  duties  of  the  secretary  of 
the  navy,  whether  imposed  by  act  of  con- 
gress or  by  resolution,  are  not  mere 
ministerial  duties;  the  head  of  an  execu- 
tive department  of  the  government,  in  the 
administration  of  the  various  and  import- 
ant concerns  of  his  office,  is  continually  re- 
quired to  exercise  judgment  and  discre- 
tion; and  the  court  could  not  by  man- 
damus act  directly  upon  the  officer,  and 
guide  and  control  his  judgment  or  discre- 
tion in  matters  committed  to  his  care  in 
the  ordinary  discharge  of  his  official  duties. 
Brashear  v.  Mason,  6  How.  92,  103,  12  L. 
Ed.  357.  See,  also,  Kendall  v.  United 
States,  12  Pet.   524,  9  L.   Ed.   1181. 

Judicial  and  legislative  act  distinguished. 
— •"The  distinction  between  a  judicial  and 
a  legislative  act  is  well  defined.  The  one 
determines  what  the  law  is,  and  what  the 
rights  of  parties  are,  with  reference  to 
transactions  already  had,  the  other  pre- 
scribes what  the  law  shall  be  in  future 
cases  arising  under  it.  Wherever  an  act 
undertakes  to  determine  a  question  of 
right  or  obligation,  or  of  property,  as  the 
foundation  upon  which  it  proceeds,  such 
act  is  to  that  extent  a  judicial  one,  and  not 
the  proper  exercise  of  legislative  func- 
tions.    Thus   an   act  of  the   legislature   of 


Illinois  authorizing  the  sale  of  the  lands, 
of  an  intestate,  to  raise  a  specific  sum,  to 
pay  certain  parties  their  claims  against  the 
estate  of  the  deceased  for  moneys  ad- 
vanced and  liabilities  incurred,  was  held 
unconstitutional,  on  the  ground  that  it  in- 
volved a  judicial  determination  that  the 
estate  was  indebted  to  those  parties  for 
the  moneys  advanced  and  liabilities  in- 
curred. The  ascertainment  of  indebted- 
ness from  one  party  to  another,  and  a  di- 
rection for  its  payment,  the  court  con- 
sidered to  be  judicial  acts  which  could  not 
be  performed  by  the  legislature."  Sinking- 
Fund  Cases,  99  U.  S.  700,  761,  25  L.  Ed. 
498,  dissenting  opinion  of  Judge  Field. 
See,  also,  Ogden  v.  Blackledge,  2  Cranch 
272,  277,  2  L.  Ed.  276;  Wayman  v.  South- 
ard,  10  Wheat.   1,  46,  6  L.   Ed.  253. 

Same — Confirmation  of  sale  by  legisla- 
ture.— An  act  of  the  legislature  of  Rhode 
Island  ratifying  and  confirming  a  sale  of 
property  made  by  an  executor  under  the 
license  of  a  court  of  probate  in  New 
Hampshire,  is  not  a  judicial  act;  but  an 
exercise  of  legislation.  Wilkinson  v.  Le- 
land.  2   Pet.   627,  660,  7   L.   Ed.   542. 

Judicial  and  ministerial  act  distinguished. 
— The  act  of  signing  a  judgment  is  a 
ministerial  and  not  a  judicial  act.  New 
York  Life,  etc.,  Ins.  Co.  v.  Wilson,  8  Pet. 
291,  304,  8   L.   Ed.   949. 
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2.  Judicial  Records,  687. 

3.  Legislative  Journals,  688. 

4.  Department  Records,  689. 

5.  Official  Rules  and  Regulations,  689. 
C.  Public  Documents,  689. 

1.  In  General,  689. 

2.  Proclamations  and  Pardons,  689. 

3.  Messages  and  Reports,  690. 

VII.    Seals  and  Authentications,  691. 
VIII.   Laws  and  Statutes,  692. 

A.  In  General,  692. 

B.  Constitution,  692. 

C.  Treaties,  692. 

D.  Acts  of  Congress,  692. 

E.  State  and  Territorial  Laws,  692. 

1.  State  Laws,  692. 

2.  Original  Jurisdiction,  693. 

3.  Appellate  Jurisdiction,  694. 

4.  Limits  of  Rule,  696. 

5.  Territorial  Laws,  696. 

F.  Common  Law,  696. 

G.  Law  of  Nations,  696. 
H.  Laws  of  Comity,  697. 

I.  Foreign  Laws,  697. 

1.  In  General,  697. 

2.  When  Promulgated,  698. 

J.  Laws  of  Prior  Governments,  69& 

IX.   Miscellaneous,  699. 

X.   Appellate  Practice,  700. 
XI.    Sources  of  Information,  701. 

CROSS    REFERENCES. 
See  the  title  Foreign  Laws,  vol.  6,  p.  374. 

I.  General  Rule  Stated. 

It  is  a  constituent  part  of  the  judicial  system  that  the  judge  sees  only  with 
judicial  eyes,  and  knows  nothing  respecting  any  particular  matter  of  which  he  is 
not  informed  judicially. ^  While  it  cannot  be  laid  down  as  a  universal,  or  even 
as  a  general  proposition,  that  the  court  can  judicially  notice  matters  of  fact,  yet 
it  cannot  be  doubted  that  there  are  many  facts  of  such  public  notoriety  that  they 
may  be  so  noticed. ^  As  a  rule,  therefore,  courts  will  take  judicial  notice  of 
whatever  ought  to  be  generally  known  within  the  limits  of  their  jurisdiction.^ 

1.  The  looseness  which  would  be'  in-  Brown  v.  Piper,  91  U.  S.  37,  23  L.  Ed. 
troduced  into  judicial  proceedings  would  200;  The  Apollon,  9  Wheat.  362,  374,  6 
prove  fatal  to  the  great  principles  of  jus-  L.  Ed.  Ill;  The  Planter,  7  Pet.  324,  8 
tice,  if  the  judge  might  always  notice  and  L.  Ed.  700;  The  Montello,  11  Wall.  411, 
act  upon  facts  not  brought  regularly  into  414,  20  L.  Ed.  191;  Caha  v.  United  States, 
the  cause.  Such  a  proceeding,  in  ordinary  152  U.  S.  211,  222,  38  L.  Ed.  415.  Citing 
cases,  would  subvert  the  best  established  United  States  v.  Teschmaker,  22  How. 
principles,  and  overturn  those  rules  which  392,  405,  16  L.  Ed.  353;  Romero  v.  United 
have  been  settled  by  the  wisdom  of  ages.  States,  1  Wall.  721,  17  L.  Ed.  627;  Arm- 
United  States  V.  Wilson,  7  Pet.  150,  160,  strong  v.  United  States,  13  Wall.  154,  20 
8    L.    Ed.    640.  L.    Ed.    614;    Jones    v.    United    States,    137 

2.  The  Planter,  7  Pet.  324,  341,  8  L.  Ed.  U.  S.  202,  34  L.  Ed.  691;  Knight  v.  United 
700.  States   Land   Ass'n,   142  U.   S.   161,   169,  35 

3.  Facts  generally  known.— United  L.  Ed.  974;  Jenkins  v.  Collard,  145  U.  S. 
States  V.   Rio   Grande,  etc.,   Irrig.  Co.,   174       546,  36  L.  Ed.  812. 

U.    S.    690,    697,    43    L-    Ed.    1136.      Citing  Limits   of   the   rule,— But   it   is    obvious 

7  U  S  Enc-43 
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Private  Matters  Not  Noticed.— It  is  undoubtedly  true  that  judicial  notice 
is  not  taken  of  purely  private  concerns,  when  they  are  not  connected  with  or 
necessarily  involved  in  matters  of  a  public  nature;  but  it  is  otherwise  when 
they  are  so  connected  or  involved.* 

Opinion  and  Belief. — Nor  will  matters  of  mere  opinion  or  belief  be  judi- 
cially recognized   as  established   facts,^   though  the  existence  of  the  belief  may 

itself  be  noticed.^  .  ,       ,  ,,      ,• 

Pleading  and  Practice. — Judicial  notice  must  be  considered  as  subordinate 

to  the  established  rules  of  pleading  and  practice.'^ 

Exercise  of  the  Power. — Moreover,  this  power  is  to  be  exercised  by  courts 

with  caution.     Care  must  be  taken  that  the  requisite  notoriety  exists,  and  every 


that  there  might  be,  and  in  fact  there  is, 
much  difficulty  in  determining  what  ought 
to  be  generally  known.  United  States  v. 
Rio  Grande,  etc.,  Irrig.  Co.,  174  U.  b. 
690,  697,,  43  L-  Ed.  1136,  citing  Brown  v. 
Piper,  91    U.    S.   37,   42,   23    L.    Ed.   200. 

Judge  may  refresh  his  memory.— If  the 
judge's  memory  is  at  fault,  he  may  re- 
fresh it  by  resorting  to  any  means  for 
that  purpose  which  he  may  deem  safe  and 
proper.  Brown  v.  Piper,  91  U.  S.  37,  42, 
23  L.  Ed.  200.  See  post,  "Sources  of  In- 
formation,"  XI. 

4.  Hoyt  V.  Russell,  117  U.  S.  401,  404, 
29  L.  Ed.  914;  Brown  v.  Piper,  91  U.  S. 
37,  42,  23   L.   Ed.   200. 

Partnership.— The  courts  cannot  take 
judicial  notice  of  law  partnerships  or 
other  private  relations,  and  counsel  cannot 
be  known  as  such,  unless  by  their  appear- 
ance on  the  record.  Bacon  v.  Hart,  1 
Black   38,    17   L.    Ed.    52. 

Private  deed. — A  private  deed,  not  com- 
municated to  the  court,  whatever  its  char- 
acter, is  totally  unknown,  and  cannot  be 
acted  on.  United  States  v.  Wilson,  7  Pet. 
150,    160,   8    L.    Ed.    640. 

Private  law. — Nor  is  judicial  notice 
taken  of  a  private  statute.  See  post,  "Acts 
of  Congress,"  VIII,  D;  "State  and  Terri- 
torial   Laws,"    VIII,    E. 

5.  Customs  prevailing  in  certain  local- 
ity.— The  fact,  if  admitted,  that  in  a  cer 
tain  locality  all  persons  indicted  for 
crimes  or  ofifenses  of  a  certain  class  are 
acquitted,  is  a  matter  of  personal  belief 
and  opinion  rather  than  of  unquestioned 
historical  fact,  and  is  not  entitled  to  judi- 
cial recognition  by  the  courts.  Hall  v. 
United  States,  150  U.  S.  76,  81,  37  L.  Ed. 
1003. 

Inspection  of  meat. — The  belief  of  some 
people  that  disease  in  cattle  cannot  be 
detected  by  inspection  of  the  meat,  but 
only  by  inspection  on  the  hoof  before 
slaughter,  will  not  be  recognized  by  the 
courts  as  a  known  fact.  Minnesota  v. 
Barber,  136  U.  S.  313,  321,  34  L..  Ed.  455. 
See  post,  "Health,"  II,  D. 

6.  Injurious  effect  of  cigarettes. — The 
courts  will  recognize  the  existence  of  a 
general  belief  in  the  harmful  effect  of 
cigarette  smoking.  Austin  v.  Tennessee, 
179  U.  S.  343,  348,  45  L.  Ed.  224.  See 
post,  "Cigars  and  Cigarettes,"  II,  K. 

Vaccination  to  prevent  spread  of  small- 
pox.— Judicial    notice    is    taken    that    such 


belief  exists,  and  is  supported  by  high 
medical  authority.  Jacobson  v.  Massa- 
chusetts, 197  U.  S.  11,  49  L.  Ed.  643.  See 
post,   "Health,"   II,   D. 

7.  Subordinate  to  pleading  and  practice. 
— As  to  judicial  knowledge,  the  principle 
applies  "that  the  right  of  a  court  to  act 
upon  what  is  in  point  of  fact  known  to  it 
must  be  subordinate  to  those  requirements 
of  form  and  orderly  communication  which 
regulate  the  mode  of  bringing  controver- 
sies into  court,  and  of  stating  and  con- 
ducting them."  Arkansas  v.  Kansas,  etc.. 
Coal  Co.,  183  U.  S.  185,  46  L.  Ed.  144. 
Citing  Thayer's  Evidence,  p.  281.  Moun- 
tain View  Min.,  etc.,  Co.  v.  McFadden,  180' 
U.  S.  533,  45  L.  Ed.  656;  Oregon  Short 
Line,  etc.,  R.  Co.  v.  Skottowe,  162  U.  S. 
490,  40  L.  Ed.  1048;  Chappell  v.  Water- 
worth,  155  U.  S.  102,  39  L.  Ed.  85.  See 
post,  "Limits  of  Rule,"  VIII,  E,  4;  "Ap- 
pellate  Practice,"  X. 

Information  upon  demurrer. — On  de- 
murrer, while  courts  may  take  judicial 
notice  of  the  several  statutes  of  the  state 
which  are  relied  on,  the  complaint  alone 
must  be  looked  to  for  information  as  to 
the  manner  in  which  lands  were  acquired 
and  the  purposes  for  which  they  are  held. 
Railroad  Co.  v.  Loftin,  105  U.  S.  258,  260, 
26  L.  Ed.  1042.  And  see  post,  "Limits  oi 
Rule,"   VIII,   E,  4. 

Amount  less  than  jurisdictional  amount. 
— Where  the  question  is  one  of  jurisdic- 
tion, the  court  cannot  judicially  no- 
tice that  by  computation  it  may  possibly 
be  made  out,  as  matter  of  inference,  from 
the  plaintiff's  declaration,  that  the  claim 
may  be  less  than  $1,000;  much  less  can  it 
take  such  notice,  in  a  cause  where  the 
plaintiff  might  be  allowed  interest  by  a 
jury,  so  as  to  swell  the  claim  beyond 
$1,000.  Scott  V.  Lunt,  6  Pet.  349,  8  L. 
Ed.  423. 

Lode  claim  on  public  domain. — In 
Mountain  View  Min.,  etc.,  Co.  v.  McFad- 
den, 180  U.  S.  533,  535,  45  L.  Ed.  656,  the 
court  could  not  take  judicial  notice  of  the 
fact  that  a  certain  lode  claim  was  located 
upon  what  had  been  or  was  an  Indian 
reservation,  and  of  an  act  of  congress  de- 
claring the  north  half  of  the  reservation, 
upon  which  the  claim  was  located,  to  have 
li)een  restored  to  the  public  domain;  be- 
cause the  question  was  not  raised  by  the. 
pleadings. 
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reasonable  doubt  upon  the  subject  should  be  resolved  promptly  in  the  negative  ^ 
Law,   Equity  and  Admiralty.— Judicial  notice  extends  to  trials  at  law  in 
equity,  and  in  admiralty.^ 

II.   Matters  of  Common  Knowledge. 

A.  In  General. — Facts  of  universal  notoriety,  or  matters  of  common  knowl- 
edge, need  not  be  proved;    courts  will  judicially  recognize  their  existence. ^"^ 

B.  Laws   of  Nature.— Judicial  notice  will  be  taken  of  the  laws  of  nature, 
and  of  the  fact  that  certain  things  must  happen  in  accordance  with  those  laws.^i 

C.  Human  Nature. — Courts  will  take  judicial  notice  of  human  nature. 12 

D.  Health. — Judicial  notice  is  taken  of  notorious  matters  afifectinc^  the  nub- 
lic  health. 13  ''  ^ 

E.  Time,  Dates  and  Days. — Judicial  notice  also  extends  to  matters  of  time,i^ 


8.  Brown  v.  Piper,  91  U.  S.  37,  42,  23 
L.    Ed.    200. 

9.  Brown  v.  Piper,  91  U.  S.  37,  42,  23 
L.  Ed.  200;  LaVengeance,  3  Dall.  301,  1 
L.  Ed.  610;  The  Planter,  7  Pet.  341,  8  L. 
Ed.  700. 

10.  Brown  v.  Piper,  91  U.  S.  37,  42,  23 
L.  Ed.  200,  citing  Taylor's  Ev.,  §  4,  note 
2;  Minnesota  v.  Barber,  136  U.  S.  313, 
321,  34  L.  Ed.  455;  Phillips  v.  Detroit,  111 
U.   S.   604,   606,   28   L.    Ed.   532. 

Rule  holds  in  appellate  courts. — New 
York  Indians  v.  United  States,  170  U.  S. 
1,  32,  42  L.  Ed.  927.  See  post,  "Appellate 
Practice,"  X. 

11.  Brown  v.  Piper,  91  U.  S.  37,  42, 
23  L.  Ed.  200.  See  post,  "Devices  in  Com- 
mon Use,"  II,  L. 

12.  Louisville  Trust  Co.  v.  Louisville, 
etc.,  R.  Co.,  174  U.  S.  674,  688,  43  L.  Ed. 
1130. 

Donating  property  to  strangers. — Hu- 
man nature  is  something  whose  action 
can  never  be  ignored  in  the  courts,  and 
courts  recognize  judicially  that  parties 
who  have  acquired  full  and  absolute  title 
to  property  are  not  as  a  rule  donating  any 
interest  therein  to  strangers.  Louisville 
Trust  Co.  V.  Louisville,  etc.,  R.  Co.,  174 
U.    S.    674,   688,   43    L.    Ed.    1130. 

Flight  of  innocent  persons. — In  Alberty 
V.  United  States,  162  U.  S.  499,  511,  40 
L.  Ed.  1051,  the  court  judicially  noticed, 
as  matter  of  common  knowledge,  that 
men  who  are  entirely  innocent  do  some- 
times fly  froin  the  scene  of  a  crime 
through  fear  of  being  apprehended  as  the 
guilty  parties,  or  from  an  unwillingness 
to    appear   as    witnesses. 

13.  Swamp  lands. — Courts  may  take  ju- 
dicial notice  that  the  public  health  is 
deeply  concerned  in  the  reclamation  of 
swamp  and  overflowed  lands.  If  there  is 
any  fact  which  may  be  supposed  to  be 
known  by  everybody,  and  therefore,  by 
courts,  it  is  that  swamps  and  stagnant 
waters  are  the  cause  of  malarial  and  ma- 
lignant fevers,  and  that  the  public  power  is 
never  more  legitimatelj'  exercised  than  in 
removing  such  nuisances.  Leovy  v.  United 
States,  177  U.  S.  621,  636,  44  L.  Ed.  914, 
cited  and  approved  in  Manigault  v. 
Springs,  199  U.  S.  473,  483,  50  L.   Ed.  274. 

Table  refuse. — The  court  may  well  take 


judicial  notice  that  table  refuse  when 
dumped  into  receptacles  kept  for  that  pur- 
pose will  speedily  ferment  and  emit  noi- 
some odors,  calculated  to  affect  the  public 
health.  Gardner  v.  Michigan,  199  U  S 
325,  331,  50  L.  Ed.  212. 

Vaccination.— The  court  will  take  judi- 
cial notice  of  the  common  belief  that  vac- 
cination will  prevent  the  spread  of  small- 
pox, and  that  it  is  maintained  by  high 
medical  authority.  Jacobson  v.  Massa- 
chusetts,   197    U.    S.    11,   49    L.    Ed.    643. 

As  to  opinion  and  belief,  see  ante,  "Gen- 
eral Rule  Stated,"  I. 

14.  Accession  of  chief  magistrate. — 
Courts  will  take  judicial  notice  of  the  ac- 
cession of  the  chief  magistrate  to  office, 
and  his  leaving  it.  Brown  v.  Piper,  91  U 
S.   37,   42,  23   L.-  Ed.   200. 

Time  ceded  territory  actually  surren- 
dered.— Keene  v.  McDonough,  8  Pet.  308, 
310.  8  L.  Ed.  955.  See  post,  "Ceded  Ter- 
ritory," IV,  F. 

Impossible  time. — The  court  took  judic- 
ial notice  of  the  fact  that  it  was  impos- 
sible for  a  person  to  have  travelled  from 
Mare  Island,  California,  to  Washington, 
D.  C,  and  back  in  four  days.  United 
States  V.  Thornton,  160  U.  S.  654,  658,  40 
L.  Ed.  570. 

Train  schedule. — But  the  court  will  not 
take  notice  judicially  of  the  time  which 
rail  cars  require  to  run  between  different 
places.  Wiggins  v.  Burkham,  10  Wall. 
129,   19   L.   Ed.  884. 

United  States  mails. — Nor  will  they  no- 
tice the  frequency  of  the  mails  between 
different  points.  Wiggins  v.  Burkham,  10 
Wall.  129,  19   L.  Ed.   884. 

Northern  yachting  season. — The  court 
may  properly  take  judicial  notice  of  the 
fact  that  the  yachting  season  in  our  north- 
ern waters  practically  comes  to  an  end 
before  the  first  of  November.  The  Con- 
queror,-166  U.  S.  110,  134,  41  L.  Ed.  937. 

Time  of  sailing. — The  material  ingred- 
ients of  a  question  of  the  importance  of 
concealing  the  time  of  a  vessel's  sailing, 
are  mixed  up  of  nautical  skill,  informa- 
tion and  experience;  and  are  in  no  sense 
judicially  cognizable,  as  matter  of  law. 
McLanahan  v.  Universal  Ins.  Co.,  1  Pet. 
170,  171,  7  L.  Ed.  98. 
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and  to  notorious  facts  regarding  particular  dates  and  days/^  or  the  division  of 
time  into  days,  weeks  and  months. ^^ 

F.  Usages  and  Customs. — Courts  will  take  judicial  notice  of  those  facts 
and  deahngs  of  the  commercial  world  which  are  universally  known, i'''  and  of 
the  well-known  course  of  business  throughout  the  country. ^^  Among  the  cus- 
toms so  noticed  are  those  in  regard  to  inland  commerce, ^^^  those  recognizing  certain 
articles  as  articles  of  commerce, ^o  those  common  to  all  commercial  exchanges  or 
boards  of  trade, -^  known  methods  of  contracting  for  the  transportation  of  goods 
by  railroads,22  and  of  contracting  abroad  by  corporations,^^  and  certain  recognized 
customs  regarding  negotiable  paper.^-*  But  our  courts  cannot  take  judicial  no- 
tice of  foreign  customs. ^^ 


15.  Election,  commencement  and  acts 
of  legislature  or  convention. — The  su- 
preme court  will  take  judicial  notice  of 
the  days  of  public  general  elections  of 
members  of  the  legislature,  or  of  a  con- 
vention to  revise  the  fundamental  law  of 
the  state,  as  well  as  of  the  times  of  the 
commencement  of  the  sitting  of  those 
bodies,  and  of  the  dates  when  their  acts 
take  efifect.  Mills  v.  Green,  159  U.  S.  651, 
658,  40  L.  Ed.  293,  citing  Brown  v.  Piper, 
91  U  S.  37,  42,  23  L.  Ed.  200;  Gardner  v. 
Collector,  6  Wall.  49.),  18  L.  Ed.  890; 
Hoyt  V.  Russell,  117  U.  S.  401,  29  L.  Ed. 
i)14;  Jones  v.  United  States,  137  U.  S.  202, 
216,  34  L.  Ed.  691. 

16.  Coincidence  of  days. — Judicial  notice 
is  taken  of  the  coincidence  of  days  of  the 
week  with  those  of  the  month.  Brown  v. 
Piper,   91   U.   S.   37,   42,  23   L.    Ed.   200. 

17.  Usages  and  customs. — Schollen- 
berger  v.  Pennsylvania,  171  U.  S.  1,  8,  43 
L.  Ed.  49. 

18.  Bank  v.  Adams  Express  Co.,  93  U. 
S.  174,  185,  23  L.  Ed.  872;  Brown  v.  Piper, 
91    U.   S.   37,   42,   23    L.    Ed.   200. 

In  interpreting  statutes. — In  Nicol  v. 
Ames,  173  U.  S.  509,  516,  43  L.  Ed.  786, 
the  court  said:  "In  searching  for  proper 
subjects  of  taxation  to  raise  moneys  for 
the  support  of  the  government,  congress 
must  have  the  right  to  recognize  the  man- 
ner in  which  the  business  of  the  country 
is  actually  transacted;"  and  in  interpreting 
ils  statutes,  courts  will  take  judicial  no- 
tice of  the  same  facts. 

19.  Commerce  of  Mississippi  Valley. — 
The  great  inland  commerce  by  which  the 
larger  part  of  the  agricultural  products  of 
the  valley  of  the  Mississippi  find  their 
way  to  a  market,  has  existed  long  enough 
to  assume  a  regular  form  of  dealing,  and 
it  embraces  such  a  wide  extent  of  terri- 
tory, and  is  of  such  general  importance, 
that  its  ordinary  course  and  usages  are 
now  publicly  known  and  understood;  and 
it  is  the  duty  of  tlie  court  to  recognize 
ihem,  as  it  judicially  recognizes  the  gen- 
eral and  established  usages  of  trade  on 
the  ocean.  Gibson  v.  Stevens,  8  How. 
384,  398,   12   L.   Ed.    1123. 

Methods  of  purchasing  products. — In 
Gibson  v.  Stevens,  8  How.  384,  12  L.  Ed. 
1123,  the  court  judicial]  recognized  that 
a  purchase  in  New  Yorl  of  certain  agri- 
cultural  products   of   the   Mississippi   Val- 


ley, by  a  delivery  of  warehouse  receipts 
and  the  payment  of  the  purchase  price, 
was  in   the  usual   course  of  trade. 

20.  Oleomargarine  an  article  of  com- 
merce.— SchoUenberger  v.  Pennsylvania, 
171  U.  S.   1,  8,  43  L.  Ed.  49. 

Gold  coin. — It  is  a  well-known  fact,  of 
which  the  federal  supreme  court  can 
surely  take  cognizance,  that  in  1864  gold 
coin  was  an  article  of  merchandise,  and 
as  such  was  bought  and  sold  at  fluctuat- 
ing prices,  and  was  the  object  of  a  large 
and  active  traffic.  Gay's  Gold,  13  Wall. 
358,  20   L.  Ed.  606. 

21.  Commercial  exchanges  or  boards  of 
trade. — It  is  common  knowledge  of  which 
courts  will  take  judicial  notice,  that  these 
exchanges  encourage  and  promote  honest 
and  fair  dealing  among  their  members; 
that  they  furnish  a  market  for  those  en- 
gaged in  the  purchase  and  sale  of  com- 
modities or  other  things  to  be  sold;  that 
dealings  among  members  so  engaged  tend 
to  establish  the  market  price  of  the  arti- 
cles they  deal  in;  that  in  arriving  at  this 
price,  the  great  law  of  the  cost  of  produc- 
tion and  also  that  of  supply  and  demand 
enter  into  the  problem;  and  that  an  enor- 
mous amount  of  the  business  of  the 
country  which  is  engaged  in  the  distribu- 
tion of  the  commodities  grown  or  pro- 
duced therein  is  transacted  and  takes  place 
through  the  medium  of  boards  of  trade 
or  exchanges.  Nicol  v.  Ames,  173  U.  S. 
509,  517,  518,  43  L.   Ed.  786. 

By-laws  of  such  association. — But  a 
court  could  not  notice,  without  proof,  any 
particular  constitution  or  by-law  of  a 
body  of  this  description.  Nicol  v.  Ames, 
173  U.  S.  509,  517,  43  L.  Ed.  786. 

22.  Contracting  with  intermediate  agen- 
cies or  companies. — Bank  v.  Adams  Ex- 
press Co.,  93  U.  S.  174,  185,  23  L.  Ed.  872. 
See  post,  "Railroads,  Steamboats  and 
Transportation   Companies,"    II,    I. 

23.  Contracts  made  in  England. — Bank 
V.  Earle,  13  Pet.  519,  589,  10  L.  Ed.  274. 
See   post,   "Corporations,"    IV,   E. 

24.  When  demand  made. — The  usage  of 
making  demand  for  the  payment  of  nego- 
tiable pnpcr  on  the  third  day  of  grace 
has  become  so  general  that  courts  of  jus- 
tice will  notice  it  ex  officio.  Renner  v. 
Bank,  9  Wheat.  581,  585,  6  L.  Ed.   166. 

25.  Foreign  customs. — Daincse  v.  Hale, 
91  U.  S.   13,  20,  23   L.   Ed.   190.     See  post. 
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G.  Lands  and  Maps. — Judicial  notice  is  taken  ot  notorious  facts  in  regard 
to  public  lands,-*^  particular  kinds  of  lands,^"  and  methods  of  valuation.^s  and 
of  a  well-known  map,  commonly  used  as  a  basis  for  land  titles.^s 

H.  Mines  and  Minerals. — Certain  customs  and  rules  of  the  mining  districts 
have  been  judicially  noticed  by  the  courts,^^  as  well  as  matters  within  the  com- 
mon experience  or  knowledge  of  all  men  living  in  those  portions  of  the  country 
where  oil  and  gas  are  produced. ^^ 

I.   Railroads,  Steamboats  and  Transportation  Companies. — The  courts 


"Foreign    Laws,"   VIII,   I.      See,   also,   the 
title  FOREIGN  LAWS,  vol.  6,  p.  374. 

Legal  interest  in  England. — Liverpool, 
etc.,  Steam  Co.  v.  Phenix  Ins.  Co.,  129  U. 
S.  397,  445,  32  L.  Ed.  788,  cited  in  Cogh- 
lan  V.  South  Carolina  R.  Co.,  142  U.  S. 
101,  114,  35   L.  Ed.  951. 

26.  Temporary  occupation. — It  is  a  mat- 
ter of  common  knowledge  tliat  many  go 
on  to  the  public  domain,  build  cabins, 
and  establish  themselves,  temporarily  at 
least,  as  occupants,  but  having  in  view 
simply  prospecting  for  minerals,  hunting, 
trapping,  etc.,  and  with  no  thought  of  ac- 
quiring title  to  land;  such  occupation  is 
often  accompanied  by  buildings  and  en- 
closures for  housing  and  care  of  stock, 
and  sometimes  by  cultivation  of  the  soil 
with  a  view  of  providing  fresh  vegetables. 
Tarpey  v.  Madsen,  178  U.  S.  215,  44  L. 
Ed.   1042. 

As  to  location  of  public  lands,  see  post, 
"Public  Lands,"  III,  G. 

27.  Character  cf  lands. — Personal  famil- 
iarity with  the  general  character  of  the 
country  and  of  its  lands,  and  also  knowl- 
edge of  the  nature  and  manner  of  the  use 
to  which  most  of  the  lands  in  the  same 
vicinity  are  put,  may  be  used  by  the  court 
in  considering  the  weight  of  evidence  as 
to  possession.  United  States  v.  Pendell, 
185  U.  S.   189,  46  L.   Ed.  866. 

Grazing  lands. — It  is  a  fact,  so  notoricrus 
that  judicial  notice  may  be  taken  of  it, 
that  mere  pasturage  upon  western  graz- 
ing lands  is  very  slight  evidence  of  pos- 
session. Whitney  v.  United  States,  167 
U.    S.   529,   546,   42    L.   Ed.    263. 

Mining  lands. — See  post,  "Mines  and 
[Minerals,"  II,   11 

28.  Valuation  and  taxation  of  lands. — 
It  is  a  matter  of  common  observation  thai 
in  the  valuation  of  real  estate  the  rule 
compelling  uniformity  of  taxation  and  as- 
sessments at  the  actual  value  of  all  prop- 
erty liable  to  be  taxed,  is  habitually  dis- 
regarded. Cummings  v.  National  Bank, 
101    U.    S.    153,    162,    25    L.    Ed.    903. 

Undervaluation  corporate  lands. —  But 
federal  courts  will  not,  in  the  absence  of 
allegations  or  proof  of  the  undervaluation 
of  corporate  real  property,  assume  or  take 
judicial  notice  of  its  existence,  and  this  is 
especially  true  where  the  highest  court  of 
a  state  has  refused  so  to  do.  New  York 
State  V.  Barker,  179  U.  S.  279,  285,  45  L. 
Ed.   190. 

29.  Map  of  Washington. — A  map  of  the 
city   of   Washington    which   was    approved 


by  President  Washington  in  1792,  and  re- 
corded in  1794,  of  which  thousands  of 
copies  have  been  engraved  and  printed, 
and  which  is  one  of  the  muniments  of 
title  to  all  the  public  and  private  real 
estate  in  the  city  of  Washington,  and 
probably  better  known  than  any  document 
on  record  in  the  District  of  Columbia,  is 
matter  of  common  knowledge,  of  which 
the  court  will  take  judicial  notice.  Patch 
V.  White,  117  U.  S.  210,  221,  222,  29  L. 
Ed.  860,  cited  in  Morris  v.  United  States, 
174  U.  S.   196,  269,   43   L.   Ed.  946. 

30.  As  to  mining  legislation,  see  post, 
"Territorial  Laws,"  VIII,  E,  5.  As  to 
economic  growth,  see  post,  "Economic 
History,"  IV,  D.  And  see,  generally,  the 
title  MINES  AND  MINERALS. 

v^Rules  of  mining  districts. — Where  by  § 
2319,  Rev.  Stat.,  mineral  lands  were  open 
to  purchase  under  regulations  prescribed 
by  law,  and  according  to  the  local  custom 
and  rules  of  miners  in  the  several  mining 
districts,  not  inconsistent  with  the  laws 
of  the  United  States,  the  supreme  court 
took  judicial  notice  of  rules  adopted  in  the 
Blue  Ledge  mining  district.  May  17,  1870, 
and  of  an  amendment  thereto  adopted 
May  4,  1872,  in  upholding  the  validity  of 
a  land  patent.  Parley's  Park  Silver  Alin. 
Co.  V.  Kerr,  130  U.  S.  256,  261,  32  L.  Ed. 
906. 

Mining  lands. — "It  is  a  rule  among  min- 
ers on  public  lands,  so  often  brought  to 
our  attention  and  so  often  declared  that 
we  may  speak  of  it  as  part  of  our  judicial 
knowledge,  that  discovery  and  appropri- 
ation are  the  source  of  title  to  mining 
claims,  and  that  development  by. working 
is  the  condition  of  their  continued  pos- 
session." O'Reilly  V.  Campbell,  116  U. 
S.  418,  29  L.  Ed.  669,  citing  Jennison  v. 
Kirk.  98  U.  S.  453,  457,  25  L.  Ed.  240; 
Jackson  v.  Roby,  109  U.  S.  440,  441,  2  7 
L.  Ed.   990. 

31.  Oil  and  gas. — Courts  have  judicially 
noticed  that  in  order  to  operate  the  ma- 
chinery used  in  boring  an  oil  well  it  is 
necessary  to  erect  a  derrick,  which  is  a 
structure  of  considerable  height,  and  oc- 
cupies a  large  space  of  ground,  which  der- 
rick is  also  used,  if  oil  be  found,  in  con- 
nection with  the  pumping  machinery;  that 
a  rery  strong  odor  proceeds  from  a  gas 
or  oil  well,  and  the  noise  of  a  well  in  op- 
eration can  be  heard  for  a  long  distance; 
and  that  when  oil  or  gas  is  found  in  pay- 
ing quantities  it  is  not  usual  to  consume 
it  or  reduce  it  to  use  at  the  wells,  but  it  is 
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will  take  judicial  cognizance  of  well-known  matters  concerning  railroads,^2 
steamboats,33  and  transportation  companies.^-* 

J.  Cattle  and  Swine. — Judicial  notice  will  be  taken  of  certain  notorious 
facts  in  regard  to  cattle  and  swine.  Matters  pertaining  to  the  branding,^^  in- 
spection,36  and  diseases  of  cattle,^"  and  to  the  feeding  of  swine,  have  been  no- 
ticed under  this  rule.^^ 

K.  Cigars  and  Cigarettes. — Courts  will  judicially  recognize  well-known 
facts  regarding  the  manufacture  and  use  of  cigars  and  cigarettes.-^^ 


conducted  in  iron  pipes  to  large  tanks  or 
reservoirs,  whence  it  is  distributed  by 
other  pipes  to  the  places  of  consumption, 
often  many  miles  distant.  Brown  v.  SpU- 
man,   155  U.   S.  665,  670,  39   L.   Ed.  304. 

32.  Railroad  traversing  state. — The  court 
may  fairly  take  judicial  notice  of  the  fact 
that  a  state  is  traversed  in  almost  every 
direction  by  railroads,  and  that  while  it  is 
possible  that  there  may  be  a  county  or  two 
without  one,  yet  it  is  an  exception.  Mich- 
igan Cent.  R.  Co.  v.  Powers,  201  U.  S.  245, 
300.   50   L.   Ed.  744. 

Rate  wars. — It  is  matter  of  common 
knowledge  that  agreements  as  to  rates 
have  been  continually  made  of  late  years, 
that  complaints  of  each  company  in  re- 
gard to  the  violation  of  such  agreements 
by  its  rivals  have  been  frequent  and  per- 
sistent, and  that  rate  wars  go  on  notwith- 
standing any  agreement  to  the  contrary. 
United  States  v.  Trans-Missouri  Freight 
Ass'n,   1G6  U.   S.  290,  41   L.   Ed.   1007. 

Foreclosure  proceedings. — Courts  must 
recognize  the  fact,  for  it  is  a  fact  of  com- 
mon knowledge,  that,  whatever  the  legal 
rights  of  the  parties  may  be,  ordinarily 
foreclosures  of  railroad  mortgages  mean, 
not  the  destruction  of  all  interest  of  the 
mortgagor  and  a  transfer  to  the  mortgagee 
alone  of  the  full  title,  but  that  such  pro- 
ceedings are  carried  on  in  the  interest  of 
all  parties  who  have  any  rights  in  the 
mortgaged  property  whether  as  mortga- 
gee, creditor,  or  mortgagor.  Louisville 
Trust  Co.  V.  Louisville,  etc.,  R.  Co.,  174 
U.    S.   674,   43    L.   Ed.    1130. 

33.  Commercial  use  of  steamboats. — In 
Gibbons  v.  Ogden,  9  Wheat.  1,  220,  6  L. 
Ed.  23,  the  court  judicially  noticed,  as 
matter  of  general  knowledge,  that  steam- 
boats were  not  exclusively  employed  in 
the  transportation  of  passengers;  that  in 
our  western  waters  their  principal  em- 
ployment was  the  transportation  of  mer- 
chandise, and  in  the  waters  of  the  Atlantic 
they  were  frequently  so  employed. 

34.  Intermediate  agencies. — Courts  will 
judicially  notice  that  over  very  many 
of  our  railroads  the  contracts  for  trans- 
portation of  goods  are  made,  not  with  the 
owners  of  the  roads,  nor  with  the  rail- 
road companies  themselves,  but  with  trans- 
portation agencies  or  companies  which 
have  arrangements  with  the  railroad  com- 
panies for  the  carriage.  Bank  v.  Adams 
Express  Co.,  93  U.  S.  174,  185,  23  L.  Ed. 
872.  See  ante,  "Usages  and  Customs," 
II,  F. 

35.  Necessity  for  branding  cattle. — The 


court  will  take  judicial  notice  of  the  fact 
that  in  the  territory  of  New  Mexico,  and 
in  other  similar  parts  of  the  west,  cattle 
run  at  large  in  great  stretches  of  country 
with  no  other  means  of  determining  their 
separate  ownership  than  by  the  brands  or 
marks  upon  them,  and  of  the  necessity 
for  such  branding  for  that  purpose.  Mc- 
Lean &  Co.  V.  Denver,  etc.,  R.  Co.,  203 
U.  S.  38,  51  L.  Ed.  78. 

36.  Methods  of  inspecting  cattle. — It 
may  be  the  opinion  of  some  that  the  pres- 
ence of  disease  in  animals,  at  the  time  of 
their  being  slaughtered,  cannot  be  deter- 
mined by  inspection  of  the  meat  taken 
from  them;  but  the  supreme  court  is  not 
aware  that  such  is  the  view  universally,  or 
even  generally,  entertained,  and  will  not 
take  judicial  notice  of  the  fact  that  inspec- 
tion on  the  hoof,  within  a  very  short  time 
before  animals  are  slaughtered,  is  the  only 
mode  by  which  their  condition  can  be  as- 
certained with  certainty.  Minnesota  v. 
Barber,  136  U.  S.  313,  321,  34  L.   Ed.  455. 

As  to  opinion  and  belief,  see  ante, 
"General   Rule  Stated,"   I. 

37.  "Texas  fever." — The  court  takes  ju- 
dicial notice  of  the  notorious  fact  that 
cattle  coming  from  certain  sections  of 
the  country  during  the  spring  and  sum- 
mer months  are  often  infected  with  a 
contagious  and  dangerous  fever  known  as 
"Xexas  fever,"  and  also  of  the  fact  that 
cold  weather  destroys  the  virus  of  the 
disease,  and  thus  removes  all  danger  of 
infection.  Kimmish  v.  Ball,  129  U.  S.  217, 
220,  32  L.  Ed.  695. 

38.  Use  of  table  refuse  in  feeding  swine. 
— The  courts  will  recognize  judicially,  as 
matter  of  common  knowledge,  that  the 
refuse  from  kitchens,  tables,  hotels  and 
restaurants  is  used  as  food  for  swine  in 
some  localities,  but  they  cannot  recognize 
that  it  is  valuable  for  that  purpose,  mod- 
ern investigation  having  thrown  some 
doubt  upon  such  practice.  Gardner  v. 
Michigan,  199  U.  S.  325,  331,  50  L.  Ed. 
212. 

39.  Cigar  wrappers. — It  is  matter  of 
common  knowledge  that  in  making  cigar 
wrappers  the  stem  of  the  leaf  is  not  used, 
but  is  removed,  with  the  result  of  divid- 
ing the  leaf  into  separate  pieces.  Erhardt 
V.  Schroder,  155  U.  S.  124,  135,  39  L. 
Ed.  94. 

Injurious  effect  of  cigarettes. — Congress 
having  recognized  tobacco  in  its  various 
forms  as  a  legitimate  article  of  commerce, 
and  cigarettes  being  one  of  the  numerous 
manufactures     of     tobacco,     the     supreme 
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L.  Devices  in  Common  Use— 1.  Gsn^rai.  Rule:.— Judicial  notice  will  also 
be  taken  of  a  device  which  is  in  the  common  knowledge  and  use  of  the  people 
throughout  the  country.^ '^ 

2.  Patknt  Law. — This  rule  has  been  important  principally  in  the  application 
of  the  patent  laws,  and  the  courts  have  judicially  noticed  numerous  inventions 
and  devices  in  general  use  before  patent  issued,  including  an  ice  cream  freezer,"*^ 
grain  elevator,*^  f^re  box,^^  ^ar  rail,^^  show  case  socket,-*^  bailing  device,'*^  the 
use  of  two  parallel  working  cylinders,"*^    a   familiar   device   in   connection  with 


■court  cannot  take  judicial  notice  of  the 
fact  that  it  is  more  noxious  in  this  form 
than  in  any  other.  Nor  can  it  take  judi- 
cial notice  of  any  special  injury  resulting 
from  the  use  of  cigarettes.  Austin  v.  Ten- 
nessee,  179  U.   S.   343,  345,   45   L.   Ed.   224. 

In  a  strong  dissenting  opinion  in  the 
same  case,  however,  it  is  said:  "The 
character  of  cigarettes  *  *  *  jg  go 
well  and  so  generally  known  to  be  bad 
that  the  courts  are  authorized  to  take  ju- 
dicial cognizance  of  the  fact.  No  particu- 
lar proof  is  required  in  regard  to  those 
facts  which  by  human  observation  and 
experience  have  become  well  and  gener- 
ally known  to  be  true;  *  *  *  j-,or  is 
it  essential  that  they  shall  have  been 
formally  recorded  in  written  history  or 
science  to  entitle  courts  to  take  judicial 
notice  of  them."  This  case  cites  Schol- 
lenbereger  v.  Pennsylvania,  171  U.  S.  1, 
43  L.  Ed.  49. 

Belief  in  such  injury. — But  a  court 
would  be  shutting  its  eyes  to  what  is  con- 
stantly passing  before  it  were  it  to  afifect 
an  ignorance  of  the  fact  that  a  belief  in 
the  deleterious  effects  of  cigarettes,  par- 
ticularly upon  young  people,  has  become 
very  general,  and  that  communications 
are  constantly  finding  their  way  into  the 
public  press  denouncing  their  use  as 
fraught  with  great  danger  to  the  youth  of 
both  sexes.  Austin  v.  Tennessee,  179  U. 
S    343,   348,   45   L.   Ed.   224. 

As  to  opinion  and  belief,  see  ante,  "Gen- 
eral Rule  Stated,"  I. 

40.  Brown  v.  Piper,  91  U.  S.  37,  43,  23 
L.  Ed.  200,  cited  and  followed  in  Terhune 
V.  Phillips,  99  U.  S.  592,  25  L.  Ed.  293; 
King  V.  Galium,  109  U.  S.  99,  101,  27  L. 
Ed.  870;  Slawson  v.  Grand  St.  R.  Co., 
107  U.  S.  649,  654,  27  L.  Ed.  576. 

41.  Ice  cream  freezer. — In  determining 
the  patentability  of  an  invention  for  pre- 
serving fish  and  meats,  the  court  can  take 
judicial  notice  of  the  construction  of  an 
ordinary  ice  cream  freezer,  and  that  there 

■is  no  substantial  difference  between  them. 
Brown  v.  Piper,  91  U.  S.  37,  43,  23  L.  Ed. 
203. 

42.  Grain  elevator. — Courts  cannot  shut 
their  eyes  to  a  fact  so  well  known  as  that 
elevators  have,  for  many  years,  been  used 
foj  transferring  grain  from  railway  cars 
to  vessels  lying  alongside,  and  that  this 
method  involves  the  use  of  a  railway  track, 
•entering  a  fixed  or  stationary  building; 
an    elevator    apparatus;    elevator    hopper 


scales  for  weighing  the  grain;  and  a  dis- 
charge spout  for  discharging  the  grain  into 
the  vessel.  Richards  v.  Chase  Elevator 
Co.,    158   U.   S.   299,   39   L.   Ed.   991. 

43.  Fare  box.— The  courts  know  judi- 
cially that  the  making  of  an  aperture  in  the 
top  of  a  fare  box  and  turning  the  rays 
of  the  head  lamp  through  it  into  the  box, 
by  means  of  a  reflector,  amounts  to  noth- 
ing more  than  turning  the  rays  of  light 
to  the  spot  where  they  gre  wanted  by 
means  of  a  reflector,  devices  similar  to 
which  are  as  old  as  the  use  of  reflectors. 
Slawson  v.  Grand  St.  R.  Co.,  107  U.  S. 
649,  654,  27  L.  Ed.  576. 

44.  Car  rail.— The  court  noticed  judi- 
cially that  car  rails,  with  grooves  for  the 
admission  of  car  wheel  flanches,  whether 
cast  in  iron  plates  or  produced  by  the 
juxtaposition  of  two  flat  iron  rails,  were 
long  previously  known,  and  long  familiar 
in  use.  Stimpson  v.  Baltimore,  etc.,  R. 
Co.,   10   How.   328,  342,  13   L.   Ed.  441. 

45.  Show  case  socket. — In  a  suit  for  an 
alleged  infringement  of  a  certain  patent 
for  metallic  corner  sockets  of  show  cases, 
the  court  cannot  fail  to  take  judicial  no- 
tice that  the  thing  patented  was  known 
and  in  general  use  long  before  the  issu- 
ing of  the  patent.  Terhune  v.  Phillips, 
99    U.    S.   592,  25   L.    Ed,   293. 

46.  Bailing  device.— The  subdivision  and 
packing  of  articles  of  commerce  into  small 
parcels  for  convenience  of  handling  and 
retail  sale,  and  the  packing  of  these  small 
parcels  into  boxes  or  sacks,  or  tying 
them  together  in  bundles  for  convenience 
of  storage  and  transportation,  or,  when  the 
contents  of  the  smaller  parcels  permit  it, 
compressing  them  into  bales,  are  well- 
known  facts  connected  with  trade,  to 
which  courts  cannot  shut  their  eyes;  and 
a  bailing  device  based  upon  these  facts 
is  not  patentable.  King  v.  Galium,  109 
U.   S.  99,   101,  27   L.   Ed.   870. 

47.  Clay  disintegrator. — The  employ- 
ment of  two  parallel  cylinders  to  co-oper- 
ate in  the  performance  of  a  certain  task 
is  so  common  and  well  known  that  the 
court  may  take  judicial  notice  of  such  ex- 
amples as  are  found  in  the  ordinary 
clothes  wringer,  fluting  rolls,  straw  cut- 
ters, printing  presses,  paper  manufactur- 
ing machines,  and  grinding  mills  of  va- 
rious kinds;  and  a  device  which  merely 
passes  clay  between  two  grinding  or 
crushing  cylinders  cannot  be  patented. 
Potts  V.  Creager,  155  U.  S.  597,  39  L.  Ed. 
275. 
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bookshelves,* s  a  common  and  well-known  method  of  constructing  pavements,** 
hoppers  used  for  various  purposeSj^*^  and  other  devices.^^  But  not  of  a  mere 
design  of  an  invention,"-  nor  of  the  fact  that  the  mechanical  differences  between 
two  machines  were  material.^^ 

M.  Meaning  of  Words  and  Abbreviations. — The  court  is  bound  to  take 
judicial  notice  of  the  ordinary  meaning  of  all  words  in  our  own  tongue.^*  The 
commercial  designation  of  an  article,  however,  is  not  a  matter  of  which  courts 
can  take  judicial  notice,  but  is  a  fact  to  be  proved  like  any  other — by  evidence.^^ 
Well-known  abbreviations  will   also  be  noticed  judicially.^^ 


48.  "Bock  shelf  device. — The  employ- 
ment of  semicircular  hand  holes  or  re- 
cesses, for  more  readily  grasping  the 
books,  is  such  a  familiar  device  in  up- 
right partitions  for  holding  books  that 
scarcely  any  banking  or  record  office  is 
without  them,  and  the  court  may  properly 
take  judicial  notice  of  their  use  long  prior 
to  a  patent.  Office  Specialty  Mfg.  Co.  v. 
Fenton,  etc.,  Mfg.  Co.,  174  U.  S.  492,  497, 
43    L.    Ed.    1058. 

49.  Pavement  construction. — The  court 
takes  into  consideration  the  fact  that  the 
common  and  well-known  method  of  con- 
structing pavements  in  use  long  before 
the  date  of  a  certain  patent,  was  to  pre- 
pare a  foundation  or  bed  of  gravel  or 
sand,  place  the  blocks,  boulders  or  bricks 
of  which  the  pavement  was  to  be  made 
upon  this  bed,  and  fill  the  spaces  between 
them  with  sand  or  gravel  or  both  mixed. 
Phillips  V.  Detroit,  111  U.  S.  604,  606,  28 
L.    Ed.    .532. 

50.  Hoppers. — "Hoppers  with  chutes  be- 
neath them  have  been  used  for  a  dozen 
different  purposes,  but  principally  for 
grain  elevators,  by  means  of  which  ves- 
sels lying  alongside  a  wharf  are  loaded  in 
a  fraction  of  the  time  required  by  hand  or 
animal  power.  Indeed,  these  devices  are 
so  common  that  we  think  judicial  cogni- 
zance may  be  taken  of  them."  Black  Dia- 
mond, etc.,  Co.  V.  Excelsior  Coal  Co.,  156 
U.    S.    611,    616,   39    L.    Ed.    553. 

51.  Tank  cr  oil  car. — Densmore  v.  Sco- 
field,  102  U.  S.  375,  378.  26  L.  Ed.  214. 

Sawing  machine. — Dunbar  v.  Myers,  94 
U.  S.  187,  198,  24  L.  Ed.  34. 

52.  Mere  design. — Whether  or  not  a  de- 
sign is  new  is  a  question  of  fact,  which 
the  court  cannot  determine  by  taking  ju- 
dicial notice  of  the  various  designs  which 
may  have  come  under  its  observation.  It 
is  a  question  which,  may  and  should  be 
raised  by  answer  and  settled  by  proper 
proofs.  New  York  Belting,  etc.,  Co.  v. 
New  Jersey,  etc.,  Rubber  Co.,  137  U.  S. 
445,   450,   34    L.    Ed.    741. 

53.  Mechanical  differences. — In  a  suit 
for  infringement  of  a  patented  machine 
for  curing  leather,  which  wound  the  hides 
upon  a  cylinder  in  one  direction,  and  then 
rewound  them  in  the  opposite  direction, 
while  under  pressure,  the  court  could  not 
take  judicial  notice  that  slight  mechanical 
differences  between  the  plaintiff's  and  de- 
fendant's machines  were  material,  if  they 
used  substantially  the  same  means  to  ac- 


complish the  same  results.  Royer  v. 
Schultz  Belting  Co.,  135  U.  S.  319,  34  L. 
Ed.   214. 

54.  Ordinary  meaning  of  words. — Nix  v. 
Hedden,  149  U.  S.  304,  307,  37  L.  Ed.  745; 
Brown  V.  Piper,  91  U.  S.  37,  42,  23  L.  Ed. 
200;  Jones  v.  United  States,  137  U.  S.  202, 
216,  34  L.  Ed.  691;  Bonn  v.  Magone,  159 
U.  S.  417,  421,  40  L.  Ed.  203,  citing  Mar- 
vel V.  Merritt,  116  U.  S.  11,  29  L.  Ed.  550; 
Cadwalader  v.  Zeh,  151  U.  S.  171,  38  L. 
Ed.  115;  Saltonstall  v.  Wiebusch,  156  U. 
S.  601,  39  L.  Ed.  549;  Patton  v.  United 
States,   159  U.   S.   500,  503,  40   L.   Ed.  233. 

Dictionaries. — And  upon  such  a  question 
dictionaries  are  admitted,  not  as  evidence, 
but  only  as  aids  to  the  memory  and  un- 
derstanding of  the  court.  Nix  v.  Hedden. 
149  U.  S.  304,  307,  37  L.  Ed.  745.  See  post, 
"Sources    of    Information,"    XL 

Tomatoes  not  fruit. — In  Nix  v.  Hedden, 
149  U.  S.  304,  37  L.  Ed.  745,  the  court 
noticed  judicially  that  tomatoes  in  ordi- 
nary language  are  vegetables  and  not 
fruit.  Followed  in  Sonn  v.  Magone,  159 
U.  S.  417,  40   L.   Ed.  203. 

Beans  not  seed. — In  Robertson  v.  Salo- 
mon, 130  U.  S.  412,  414,  32  L.  Ed.  995,  the 
court  took  judicial  notice  of  the  fact  that 
beans   are   vegetables   and   not   seeds. 

"Words  used  in  tariff  statutes,  when  not 
technical,  either  as  having  a  special  sense 
by  commercial  usage,  or  as  having  a  scien- 
tific meaning  different  from  the  popular 
meaning — in  other  words,  when  thej'  are 
words  cf  common  speech — are  within  the 
judicial  knowledge,  and  their  interpreta- 
tion is  a  matter  of  law."  Tnplitz  v.  Hed- 
den, 146  U.  S.  252,  36  L.  Ed.  961. 

"Forgings." — Where  there  is  no  evi- 
dence that  the  word  "forgings"  was  used 
in  any  commercial  or  technical  sense 
among  manufacturers,  courts  are  bound  to 
notice  its  ordinary  or  commonly  accepted 
sense  of  metal  shaped  b}'  heating  or  ham- 
mering. Saltonstall  v.  Wiebusch,  156  U. 
S.  601,  39  L.  Ed.  549. 

55.  Commercial  or  technical  meaning. — 
Seeberger  v.  Schlesinger,  152  U.  S.  581, 
585,  38   L.  Ed.  560. 

Furs. — In  Seeberger  v.  Schlesinger,  152 
U.  S.  581,  585,  38  L.  Ed.  560,  the  court 
would  not  take  judicial  notice  of  the  com- 
mercial  meaning   of   "furs." 

56.  Customary  abbreviations  of  Christian 
names.— Brown  v.  Piper,  91  U.  S.  37,  42,  23 
L.   Ed.   200. 
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N.  Miscellaneous  Matters  of  Notoriety. — Judicial  notice  will  be  taken 
of  many  other  matters  of  notorious  interest  and  knowledge.^'^ 

III.  Geographical  Facts. 

A.  In  General. — It  cannot  be  doubted  that  there  are  many  notorious  facts 
with  regard  to  geographical  positions,  knowledge  of  which  is  to  be  derived  from 
other  sources  than  parol  proof,  and  which  the  courts  may  judicially  notice.^* 
This  is  especially  true  when  those  facts  relate  to  the  geography  of  our  own 
country  .5^ 

B.  Jurisdiction  of  United  States. — All  courts  of  justice  are  bound  to  take 
judicial  notice  of  the  territorial  extent  of  the  jurisdiction  exercised  by  the  gov- 
ernment whose  laws  they  administer  ;^^  as  well  as  of  the  fact  that  a  certain 
territory  is  within  its  boundaries.^ ^ 

C.  Jurisdiction  of  Court. — Moreover,  a  court  is  required  to  take  notice  of 
the  extent  of  its  own  jurisdiction,  not  only  of  the  subjects  placed  by  law  under 
its  cognizance,  but  of  its  extent  territorially. ^2 

D.  States  and  Judicial  Districts. — The  courts  of  the  United  States  take 
judicial  notice  of  the  boundaries  of  the  several  states  and  judicial  districts.*'^ 
Also  of  political  subdivisions  within  the  particular  state  and  district  where  they 
are  sitting.^'* 

E.  Collection  Districts. — Courts  will  take  judicial  notice  that,  by  law,  the 
country  is  divided  into  collection  districts  for  internal  revenue  purposes,  and  in 
some  states  there  are  several  of  these  districts,  with  defined  geographical 
boundaries.'^^ 

P.  Distance. — Judicial  notice  is  also  taken  of  notorious  facts  in  regard  to 
distance.^^ 


57.  Mortality  tables. — There  is  high  au- 
thority for  the  proposition  that  courts  can 
take  judicial  notice  of  the  Carlisle  Tables, 
and  can  use  them  in  estimating  the  prob- 
able length  of  life,  whether  they  were  in- 
troduced in  evidence  or  not.  Lincoln  v. 
Power,  151  U.  S.  436,  441,  38  L.   Ed.  224. 

Sunday  barber  shops. — "Courts  will  take 
judicial  notice  of  the  fact  that,  in  view  of 
the  custom  to  keep  barber  shops  open  in 
the  evening  as  well  as  in  the  day,  the  em- 
ployees in  them  work  more,  and  during 
later  hours  than  those  engaged  in  most 
other  occupations,  and  that  this  is  espe- 
cially true  on  Saturday  afternoons  and 
evenings;  also  that,  owing  to  the  habit  of 
so  many  men  to  postpone  getting  shaved 
until  Sunday,  if  such  shops  were  to  be 
permitted  to  be  kept  open  on  Sunday,  the 
employees  would  ordinarily  be  deprived 
of  rest  during  half  of  that  day."  Petit  v. 
Minnesota,   177  U.   S.  164,  44  L.  Ed:  716. 

Smuggling. — Courts  will  judicially  rec- 
ognize that  a  remote  part  of  the  country 
has  been  infested,  at  different  periods,  by 
smugglers;  it  is  matter  of  general  notori- 
ety, and  may  be  gathered  from  the  public 
documents  of  the  government.  The  Apol- 
lon,  9  Wheat.  362,  373,  6  L.   Ed.  111. 

Fable  of  frozen  snake. — Brown  v.  Piper, 
91  U.  S.  37,  42,  23  L.  Ed.  200,  cites  the  case 
of  the  fable  of  the  frozen  snake,  knowl- 
edge of  which  fable  the  English  court 
judicially  recognized  as  existing  generally 
in  society.  And  see,  generally,  post,  "Mis- 
cellaneous," IX. 

58.  Geographical  facts. — The  Planter,  7 
Pet.  324,  341,  8  L.  Ed.  700;  The  Apollon, 
9  Wheat.  362,  372,  6  L.  Ed.  111. 


59.  The  Planter,  7  Pet.  324,  341,  8  L. 
Ed.   700. 

60.  Jones  v.  United  States,  137  U.  S. 
202,   214,   34    L.    Ed.    691. 

61.  Certain  territory  within  jurisdiction. 
—  Pearcy  v.  Stranahan,  205  U.  S.  257,  263, 
51  L.  Ed.  793,  citing  Jones  v.  United 
States,  137  U.  S.  202,  34  L.  Ed.  691;  Lin- 
coln V.  United  States,  197  U.  S.  419,  49 
L.   Ed.   816. 

62.  Hoyt  V.  Russell,  117  U.  S.  401,  404, 
29  L.  Ed.  914.  See  the  title  JURISDIC- 
TION. 

63.  Brown  v.  Piper,  91  U.  S.  37,  42,  23  L. 
Ed.  200;  Hoyt  v.  Russell,  117  U.  S.  401, 
404,  29  L.   Ed.  914. 

64.  Political  subdivisions. — Hoyt  v.  Rus- 
sell,   117   U.   S.  401,   404,   29   L.    Ed.   914. 

Same  knowledge  by  congress. — Knowl- 
edge by  congress  of  the  boundaries  of  a 
state,  and  of  its  political  subdivisions,  may 
reasonably  be  presumed  by  the  courts. 
Virginia  v.  Tennessee,  148  U.  S.  503,  521, 
37   L.   Ed.  537. 

65.  United  States  v.  Jackson,  104  U.  S. 
41,  42,  26  L.  Ed.  651.  See  the  title  REV- 
ENUE  LAWS. 

66.  California  to  District  of  Columbia. — 
In  United  States  v.  Thornton,  160  U.  S. 
6.54,  658,  40  L.  Ed.  570,  the  court  took  ju- 
dicial notice  of  the  distance  from  Mare 
Island,  California,  to  Washington,  D.  C, 
and  of  the  time  required  to  travel  between 
those  points. 

Notice  general  fact  embraces  all  facts 
included. — If  the  public  surveys  have  es- 
tablished the  distance  from  the  state  cap- 
itol  to  any  political  subdivision,  the  court 
will  take  notice  of  the  fact,  and  if  private 


€82 


JUDICIAL  NOTICE. 


G.  Public  Lands. — And  it  extends  to  well  known  facts  regarding  the  loca- 
tion of  the  public  lands. ^' 

H.  Topography. — It  also  covers  those  recognized  facts  concerning  the  gen- 
eral topography  of  the  country. ^^ 

I.  Rivers  and  Canals. — Courts  will  take  judicial  notice  of  notorious  facts 
in  regard  to  rivers  and  canals.^^ 

Navigable  Rivers. — Under  this  rule  courts  are  supposed  to  know  judicially 
what  streams  are  public  navigable  waters  of  the  United  States.'*^ 

Head  of  Navigation. — But  it  may  well  be  doubted  whether  the  courts  will 
take  such  notice  of  the  particular  place  between  a  river's  mouth  and  its  source 
where  navigability  ceases.'^  ^ 

J.  Tides  and  Tide  Lands. — The  courts  of  the  United  States  take  judicial 
notice  of  the  ports  and  waters  of  the  United  States  where  the  tide  ebbs  and 
flows,"2  but  they  cannot  take  judicial  notice  of  the  nature  and  extent  of  "tide 


property  be  shown  to  be  within  that  sub- 
division, its  distance  also  from  the  capitol 
will  be  judicially  noticed — notice  of  the 
general  fact  embracing  all  the  facts  in- 
cluded in  it.  Hoyt  v.  Russell,  117  U.  S. 
401,  404,  29  L.  Ed.  914. 

67.  Military  bounty  tract. — In  McNitt 
V.  Turner,  16  Wall.  352,  365,  21  L.  Ed. 
341,  the  court  took  judicial  notice  of  the 
fact  that  the  military  bounty  tract  is  sit- 
uated between  the  Illinois  and  Mississippi 
Rivers,  and  all  of  it  west  of  the  fourth 
principal  meridian.  See  ante,  "Lands  and 
Maps,"  IL  G.     See  the  title  PENSIONS. 

68.  Topography  of  New  Mexico. — 
Whitney  v.  United  States,  167  U.  S.  529, 
540,  42  L.   Ed.  263. 

69.  Ohio  and  Miami  rivers. — The  Ohio 
and  Little  ]Miami  rivers,  from  general 
history,  the  one  having  been  used  as  the 
great  highway  in  going  from  the  eastern 
to  the  western  country,  and  each  of  them 
baving  been  referred  to  in  general  laws, 
and  designated  as  boundaries  of  certain 
districts  of  country,  must  be  deemed  and 
taken  as  identified  and  notorious,  without 
further  proof.  Watts  v.  Lindsey,  7  Wheat. 
15S,  5  L.  Ed.  423. 

St.  Johns  River. — The  river  St.  Johns 
is  one  of  the  principal  waters  of  East 
Florida,  and  a  principal  object  in  its  ge- 
ography, and  may,  therefore,  be  judicially 
noticed,  as  minor  objects  have  been,  in 
decisions  affecting  Spanish  claims  in  the 
same  section  of  country.  United  States 
V.   LaM'ton,   5   Kow.   10,  12   L.  Ed.  27. 

Illinois  and  Michigan  Canal. — Courts 
take  judicial  notice  of  the  historical  fact 
that  the  Illinois  and  Michigan  Canal,  96 
miles  long,  was  completed  in  1848,  is  60 
feet  wide  and  6  feet  deep,  and  is  capable 
of  being  navigated  by  vessels  which  a 
canal  of  such  size  will  accommodate,  and 
which  can  thus  pass_  from  the  Mississippi 
River  to  Lake  Michigan  and  carry  on  in- 
terstate commerce,  although  the  canal  is 
wholly  within  the  territorial  bounds  of 
the  state  of  Illinois.  Ex  parte  Boyer, 
109  U.  S.  629,  631,  27  L.  Ed.  1056. 

70.  The  Montello,  11  Wall.  411,  414,  20 
L.  Ed.  191;  United  States  v.  Rio  Grande, 
■etc.,   Irrig.   Co.,   174   U.   S.   690,   698,   43   L. 


Ed.  1136.  'See  the  title  NAVIGABLE 
WATERS. 

Limits  of  rule. — "The  presumption  of 
general  knowledge  weakens  as  we  pass 
to  S^naller  and  less  known  streams;  and 
yet,  within  the  limits  of  any  state  the 
navigability  of  its  largest  rivers  ought  to 
be  generally  known,  and  the  courts  may 
properly  assume  it  to  be  a  matter  of  gen- 
eral knowledge  and  take  judicial  notice 
thereof."  United  States  v.  Rio  Grande, 
etc.,  Irrig.  Co.,  174  U.  S.  690,  698,  43  L.  Ed. 
113G. 

Ohio  River  a  navigable  river. — Pennsyl- 
vania V.  Wheeling,  etc.,  Bridge  Co.,  13 
How.    518,   561,    14    L.    Ed.   249. 

Mississippi  River. — In  The  Planter,  7 
Pet.  324,  8  L.  Ed.  700,  the  court  took 
judicial  notice  of  the  navigability  of  the 
Mississippi  River  opposite  New  Orleans, 
by  determining  the  ebb  and  flow  of  the 
tide  at  that  point. 

Not  dependent  on  tide. — But  in  Jackson 
V.  The  Steamboat  Magnolia,  20  How.  296, 
302,  15  L.  Ed.  909,  the  court  held  that  un- 
der the  act  of  February  26,  1845,  the  ques- 
tion of  navigability  could  no  longer  be 
determined  by  "judicial  notice  of  an  oc- 
cult tide  without  ebb  or  flow,  as  in  the 
case  of  Peyroux  v.  Howard  (The 
Planter)."  See  the  title  NAVIGABLE 
WATERS. 

71.  United  States  v.  Rio  Grande,  etc.,  Ir- 
rig. Co.,  174  U.  S.  690,  698,  43  L.  Ed.  1136. 

Rio  Grande  River. — In  United  States  v. 
Rio  Grande,  etc.,  Irrig.  Co.,  174  U.  S.  690, 
696,  43  L.  Ed.  1136,  the  court  would  not 
say  judiciallj^  that  the  Rio  Grande  River 
was  iiOt  navigable  within  the  limits  of 
the    territory    of    New    Mexico. 

72.  Brown  v.  Piper,  91  U.  S.  37,  42,  23 
L.  Ed.  200;  The  Planter,  7  Pet.  324,  341. 
8  L.  Ed.  700,  citing  The  Apollon,  9 
Wheat.  362,  374,  6  L.  Ed.  Ill;  The  Steam- 
boat Thomas  Jefferson,  10  Wheat.  428,  6 
L.  Ed.  359;  La  Vengeance,  3  Dall.  297,  1 
L.  Ed.  610. 

Tide  at  New  Orleans. — The  Planter,  7 
Pet.    324,    341,    8    L.    Ed.    700. 

Bay  of  New  York.— The  Planter,  7  Pet. 
324,  341,  8  L.  Ed.  700. 

River  voyage. — The  court  judicially  no- 
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lands"  or  "mud  flats.'"^^ 

K.  Cities  and  Places. — Well-known  facts  in  regard  to  the  location  of  cities 
and  places  will  also  be  judicially  noticed  by  the  courtsJ* 

IV.   Historical  Facts. 

A.  In  General. — Courts  will  take  judicial  notice  of  well-known  historical 
facts."^ 

B.  Current  History. — Those  political  questions  which  go  to  form  current 
history,  while  they  may  have  the  requisite  notoriety  for  judicial  notice,  must 
first  be  determined  and  acted  upon  by  the  political  departments."*' 

C.  Legal  History. — The  courts  take  judicial  notice  of  well-known  facts  in 
the  legal  history."'' 

D.  Economic  History. — Certain  recognized  facts  in  the  economic  history 
are  also  noticed  judicially,  as  the  growth  of  an  industry,''^  financial  depression 
or  panic  conditions,'^  ^  and  generally  known  facts  leading  to  statutory  re  form. s** 
But  such  notice  is  not  taken  of  unstable  or  changing  conditions;  for  instance, 
of  the  relative  proportions  in  which  the  moneyed  capital  of  a  state  is  invested 
in  the  various  kinds  of  securities  to  be  found  therein. ^^ 

E.  Corporations. — The  judicial  notice  of  economic  facts  extends  to  certain 
facts  in  regard  to  corporations,  which  are  so  well  known  as  to  be  matters  of 


tices  that  a  river  voyage,  not  only  in  its 
commencement  and  termination,  but  in  all 
its  intermediate  progress,  was  several 
hundred  miles  above  the  ebb  and  flow 
of  the  tide.  The  Steamboat  Thomas  Jef- 
ferson, 10  Wheat.  428,  6  L.  Ed.  359.  See 
post,  "Tides  and  Tide   Lands,"   III,  J. 

73.  Tide  lands  or  "mud  flats." — Baer 
V.  Moran  Bros.  Co.,  153  U.  S.  287,  288, 
38   L.   Ed.   718. 

74.  New  Orleans. — The  courts  are  au- 
thorized judicially  to  notice  the  situation 
of  New  Orleans,  and  that  it  is  within  the 
admiralty  jurisdiction.  The  Planter,  7  Pet. 
324,  341,  8  L.  Ed.  700.  See  ante,  "General 
Rule   Stated,"   I. 

Sandy  Hook. — In  determining  the  juris- 
diction of  a  court  of  admiralty,  the  geo- 
graphical position  of  Sandy  Hook  may  be 
noticed  judicially.  La  Vengeance,  3  Dall. 
297,    301,    1    L.    Ed.    610. 

75.  Historical  facts. — Foster  v.  Neilson, 
2  Pet.  253,  299,  7  L.  Ed.  415;  Cutler  v. 
Rae,  7  How.  729,  735,  12  L.  Ed.  890;  United 
States  V.  Reynes,  9  How.  127,  147,  13  L. 
Ed.  74;  Ohio  Life  Ins.,  etc.,  Co.  v.  De- 
bolt,  16  How.  416,  434,  14  L.  Ed.  997; 
The  Grapeshot,  9  Wall.  129,  144,  19  L.  Ed. 
«51;  United  States  v.  Wiley,  11  Wall.  508, 
513,  20  L.  Ed.  211;  Bank  v.  Earle,  13  Pet. 
519,  10  L.  Ed.  274;  Sparrow  v.  Strong,  3 
Wall.  97,  18  L.  Ed.  49;  Blake  v.  United 
States,   103   U.   S.   227,  26   L.   Ed.   462. 

76.  For  cases,  see  post,  "Civil  War  and 
Conquest,"  IV,  H;  "Political  Facts  and 
Government  Action,"  V. 

77.  English  admiralty  court. — Courts 
know  historically  that,  until  the  time  of 
James,  the  statutes  of  Richard  operated 
rather  to  restrain  the  usurped  jurisdiction 
of  the  court  of  admiralty  in  England,  than 
to  limit  it,  in  what  rightfully  belonged  to 
its  cognizance.  Cutler  v.  Rae,  7  How.  729, 
735,    12    L.   Ed.   890. 


78.  Growth    of   mining    interests. — The 

court  cannot  shut  its  eyes  to  the  public 
hi.story,  which  informs  it  that  under  cer- 
tain territorial  legislation,  and  not  only 
without  interference  by  the  national  gov- 
ernment, but  under  its  implied  sanction, 
vast  mining  interests  have  grown  up,  em- 
ploying many  millions  of  capital,  and  con- 
tributing largely  to  the  prosperity  and 
improvement  of  the  whole  couiUry.  Spar- 
row V.  Strong,  3  Wall.  97,  104,  18  L.  Ed. 
49. 

79.  Panic  of  1857.— It  is  matter  of  his- 
tory, of  which  the  court  will  take  notice, 
that  the  year  1857  was  a  year  of  financial 
revulsion  and  distress  throughout  the 
greater  part,  if  not  the  whole,  of  the  com- 
mercial world,  the  effects  of  which  were 
still  felt  in  the  spring  of  1858.  The  Grape- 
shot,  9  Wall.  129,  144,  19  L.  Ed.  651. 

80.  Necessity  for  Harter  act. — The  ex- 
igencies which  led  to  the  passage  of  the 
Harter  act,  graphically  set  forth  in  a  pe- 
tition addressed  by  the  Glasgow  Corn 
Trade  Association  to  the  Marquis  of  Salis- 
bury, and  embodied  in  a  report  of  the 
committee  on  interstate  and  foreign  com- 
merce of  the  house  of  representatives,  as 
a  part  of  the  history  of  the  times,  is  a 
proper  subject  of  judicial  consideration. 
The  Delaware,  161  U.  S.  459,  472,  40  L. 
Ed.  771,  citing  American  Net,  etc.,  Co.  v. 
Worthington,  141  U.  S.  468,  474,  35  L.  Ed. 
821. 

81.  Investment  Kansas  capital. — The 
court  cannot  take  judicial  notice  of  the 
fact  that  the  amount  of  moneyed  capital 
in  the  state  of  Kansas  from  which  debts 
may  be  deducted,  as  compared  with  the 
moneyed  capital  invested  in  shares  of  na- 
tional banks,  was  so  large  and  substan- 
tial as  to  amount  to  an  illegal  discrim- 
ination against  national  bank  shareholders. 
First  Nat.  Bank  v.  Ayers,  160  U.  S.  660, 
667,  40  L.  Ed.  573. 
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history  or  common  knowledge;  and  courts  have  recognized  a  customary  method 
of  passing  bills  of  incorporation,^^  ^n  established  practice  of  contracting- 
abroad,^^  and  the  practice  of  certain  corporations  under  conditions  of  in- 
solvency.^* 

F.  Ceded   Territory. — Well-known  historical  and  archeological   facts   relat- 
ing to  ceded  territory  will  be  noticed  judicially.^^ 

G.  Land    Grants. — Judicial  notice   will   also   be   taken   of   certain  historical 
facts  relating  to  ancient  land  grants  and  titles. ^^^ 

H.    Civil   War   and   Conquest. — The   courts   must   take    judicial    notice   of 


82.  Incorporation  of  companies. — In 
Ohio  Life  Ins.,  etc.,  Co.  v.  Debolt,  16 
How.  416,  434,  14  L.  Ed.  997,  the  court 
said:  "It  is  a  matter  of  public  history, 
which  this  court  cannot  refuse  to  notice, 
that  almost  every  bill  for  the  incorpora- 
tion of  banking  companies,  insurance  and 
trust  companies,  railroad  companies,  or 
other  corporations,  is  drawn  originally  by 
the  parties  who  are  personally  interested 
in  obtaining  the  charter;  and  that  they  are 
often  passed  by  the  legislature  in  the  last 
days  of  its  session,  when,  from  the  nature 
of  our  political  institutions,  the  business 
is  unavoidably  transacted  in  a  hurried 
manner,  and  it  is  impossible  that  every 
member  can  deliberately  examine  every 
provision  in  every  bill  upon  which  he  is 
called  on  to  act."  Cited  in  Brown  v. 
Piper,   91   U.   S.   37,   42,   23   L.   Ed.   200. 

8-3.  Contracts  in  England. — It  is  a  mat- 
ter of  history,  which  courts  are  bound  to 
notice,  that  corporations,  created  in  this 
country,  have  been  in  the  open  practice, 
for  many  years  past,  of  making  con- 
tracts in  England,  of  various  kinds  and 
to  very  large  amounts.  Bank  v.  Earle, 
13    Pet.   519,   589,   10   L.    Ed.   274. 

84.  Insolvent  corporations. — It  is  mat- 
ter of  common  knowledge  that  banks  and 
other  corporations  continue,  in  many  in- 
stances, to  do  their  regular  and  ordinary 
business  for  long  periods,  though  in  a  con- 
dition of  actual  insolvency,  as  disclosed 
by  subsequent  events,  with  the  hope  that, 
if  only  the  credit  of  the  bank  can  be  kept 
up  by  continuing  its  ordinary  business, 
and  by  avoiding  any  act  of  insolvency, 
affairs  may  take  a  favorable  turn,  and  thus 
suspension  of  payments  and  of  business 
be  avoided.  McDonald  v.  Chemical  Nat. 
Bank,  174  U.  S.  610,  43  L.  Ed.  1106,  ap- 
proved in  Easton  v.  Iowa,  188  U.  S.  220, 
47   1..   Ed.   452. 

85.  Spanish  occupation  of  New  Mexico. 
—Whitney  v.  United  States,  167  U.  S. 
529,   537,  539,   541,  42   L.   Ed.  263. 

Acquisition  of  Philippines  ty  United 
States. — United  States  v.  Heinszen,  206  U. 
S.  370,  378,  51  L.  Ed.  1098. 

Boundary  of  Louisiana  cession. — The 
supreme  court  will  take  judicial  notice  as 
a  matter  of  history,  that  the  executive 
and  legislative  departments  of  our  gov- 
ernment have  continually  insisted  that  the 
true  boundary  of  Louisiana  as  we  acquired 
it  by  the  treaty  with  France,  of  the  30th 
of  Apirl,    1803,   extended   to   the    Perdido; 


that  the  claim  of  the  United  States  was  dis- 
puted by  Spain;  and  that  she  refused  to 
deliver  the  territory,  and  claimed  a  right 
to  exercise  the  powers  of  government 
over  it,  which  claim  the  United  States 
denied.  United  States  v.  Lynde,  11  Wall. 
632,  634,  20  L.  Ed.  230;  Foster  V.  Neilson, 
2  Pet.  253,  299,  7  L.  Ed.  415;  Garcia  v. 
Lee.    12    Pet.    .^11.    515,    9    L.    Ed.    1176. 

Boundary  dispute  between  Georgia  and 
Florida. — Coffee  v.  Groover,  123  U.  S.  1, 
11,  31   L.  Ed.  51. 

Surrender  of  ceded  territory. — The 
courts  recognize  judicially  that  the  ac- 
tual possession  of  a  territory  was  not 
surrendered  until  some  time  after  its 
cession  to  the  United  States,  and  that  a 
judgment  of  the  ceding  state  prior  to 
such  surrender  is  valid.  Keene  v.  ^Ic- 
Donough,  8  Pet.  308,  310,  8  L.  Ed.  955. 

Matters  pertaining  to  cession  acts. — 
United  States  v.  Reynes,  9  How.  127,  146, 
13  L.  Ed.  74.  See  post,  "Laws-  of  Prior 
Governments,"  VIII,  J. 

86.  Customary  landmarks. — In  Whitney 
V.  United  States,  167  U.  S.  529,  540,  42 
L.  Ed.  263,  the  court  took  judicial  notice 
of  the  customary  adoption  in  royal  grants 
of  prominent  natural  objects,  or  conspic- 
uous artificial  objects,  as  landmarks,  and 
of  the  significance  of  names  used  as  de- 
scriptive of  well-known  places. 

Additions  to  original  grant. — Where  it 
was  a  matter  of  public  notoriety  as  shown 
by  cotemporary  historj-,  that  certain  col- 
onists had  made  large  additions  to  an 
original  grant  by  the  ^ilexican  govern- 
ment of  land  in  Texas,  judicial  notice  will 
be  taken  of  this  fact.  Gonzales  v.  Ross, 
120   U.   S.   605,   617,  30  L.   Ed.   801. 

Treaties  and  acts  of  former  sovereign 
to  prove  title. — \\'here  the  question  was 
whether  a  Spanish  grant  of  land  in  Louis- 
iana was  protected,  either  by  the  treaty 
or  retrocession  from  Spain  to  France,  or 
by  the  treaty  of  Paris,  by  which  the  ter- 
ritory of  Louisiana  was  ceded  to  the 
United  States,  these  treaties,  the  public 
acts  and  proclamations  of  the  Spanish 
and  French  governments,  and  those  ot 
their  publicly  recognized  agents,  are  his- 
torical and  notorious  facts,  of  which  the 
supreme  court  can  take  regular  judicial 
notice.  United  States  v.  Reynes,  9  How. 
127,  147,  13  L.  Ed.  74,  cited  in  Jones  v. 
United  States,  137  U.  S.  202,  214,  34  L. 
Ed.  691.  See  post,  "Laws  of  Prior  Gov- 
ernments," VIII,  J. 
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liistorical  facts  concerning  civil  war^"  and  conquest,^^  ^s  well  as  of  certain  in- 
cidents of  war.^*^ 

V.   Political  Pacts  and  Government  Action. 

A.  In  General. — Political  matters  are  within  the  political  power,  or  the  ex- 
ecutive and  legislative  departments  of  government,  and  are  not  recognized  until 
that  power  has  acted.  \\'hile  the  courts  cannot,  therefore,  determine  them  ju- 
-dicially,  they  can  and  will  recognize  them  when  they  are  determined,  since  they 
must  take  judicial  notice  of  the  government  or  departmental  action  that  de- 
termines them.^^ 

B.  Foreign  Affairs. — Thus  foreign  affairs  are  controlled  and  determined 
by  the  executive  and  legislative  departments,  and  the  courts  are  bound  to  notice 
the  acts  of  those  departments  in  regard  to  them.^^ 

International  Relations. — Under  this  rule,  the  supreme  court  will  take  ju- 
dicial notice  of  relations  between  the  United  States  and  other  countries,»2  ^nd 
•of  the  political  status  of  a  given  territory. ^3 

Foreign    States. — It   will   notice   any  recognition   or   denial   by   the   political 


87.  See  post,  "Political  Facts  and  Gov- 
■ernment  Action,"  V. 

Fact  of  civil  war. — Since  civil  war  is 
never  publicly  proclaimed  against  insur- 
gents, its  actual  existence  is  a  fact  in  our 
domestic  history  which  the  court  is  bound 
to  notice  and  to  know.  Prize  Cases,  2 
Black   635,   667,   17    L.    Ed.    459. 

Period  of  Civil  War. — Courts  will  recog- 
nize judicially  that  during  the  four  years 
from  1861  to  1865  there  existed  a  state  of 
■civil  war,  and  that  inability  to  effect  serv- 
ice of  lirocess  within  belligerent  terri- 
tory during  that  time  was  caused  by  that 
war.  United  States  v.  Wiley,  11  Wall. 
508,   513,  20   L.   Ed.   211. 

Termination  of  Civil  War. — The  court 
takes  judicial  notice  that  the  Civil  War 
terminated  August  20th,  1866,  by  procla- 
mation of  the  president  to  that  effect. 
United  States  v.  Anderson,  9  Wall.  56,  70, 
19  L.  Ed.  615.  See  post,  "Public  Docu- 
ments," VI,  C. 

Fcreign  civil  war. — That  civil  war  was 
flagrant  in  Venezuela  from  the  spring  of 
1892,  and  that  the  revolution  was  success- 
ful, are  facts  which  courts  are  bound  to 
notice.  Underbill  z\  Hernandez,  168  U. 
S.  250,  253,  42  L.  Ed.  456,  citing  Jones  v. 
United  States,  137  U.  S.  202,  34  L.  Ed. 
691. 

Military  occupation. — The  courts  of  the 
country  would  probably  take  judicial  no- 
tice that  Louisiana,  on  May  17th,  1865, 
was  in  the  military  occupation  of  the 
Union  forces,  under  General  Banks.  Burke 
V.  Miltenberger,  19  Wall.  519,  526,  22  L. 
Ed.    158. 

88.  Cuban  occupation. — The  court  took 
judicial  notice  of  the  fact  that  on  June 
<),  1900,  the  Island  of  Cuba  was  occupied 
by  and  under  the  control  of  the  United 
States.  Neely  v.  Henkel,  No.  1,  180  U. 
"S.   109.  115,  45  L.   Ed.  448. 

Termination  of  Californian  conquest. — 
In  the  United  States  v.  Yorba,  1  Wall.  412, 
423,  17  L.  Ed.  635,  the  court  recognized 
that  the  authority  and  jurisdiction  of  Mex- 
ican   officials    in    California    are    regarded 


as  having  terminated  on  the  7th  of  July, 
1846;  on  which  day  the  forces  of  the 
United  States  took  possession  of  Mon- 
terey. 

89.  Secession  convention. — The  circum- 
stances _  which  surrounded  the  secession 
convention  and  controlled  its  action  are 
a  part  of  the  history  of  the  times,  and 
courts  are  bound  to  take  judicial  notice 
of  them.  Daniels  v.  Tearney,  102  U.  S. 
415,  419,  26  L.  Ed.  187,  citing  Brown  v 
Piper,    91    U.    S.    37,    23    L.    Ed.    200. 

Texan  declaration  of  independence.— 
In  Kennett  v.  Chambers,  14  How.  38,  47, 
14  L.  Ed.  316,  the  court  recognized  the 
fact  that  Texas,  being  then  in  the  throes 
of  civil  war,  had  declared  its  independence. 

Military  orders. — But  courts  do  not  take 
judicial  notice  of  the  various  orders  is- 
sued by  a  military  commander  in  the  ex- 
ercise of  the  military  authority  conferred 
upon  him.  Burke  v.  Miltenberger,  19 
Wall.  519,  22   L.  Ed.  158. 

90.  Political  facts.— Luther  v  Borden,  7 
How.  1,  46,  12  L.  Ed.  581;  United  States 
V.  Palmer,  3  Wheat.  610,  634,  4  L.  Ed. 
471;  The  Santissima  Trinidad,  7  Wheat. 
283,  337,  5  L.  Ed.  454;  Jones  v.  United 
States,  137  U.  S.  202,  215,  34  L.  Ed.  691. 
See  ante,  "Civil  War  and  Conquest," 
IV,  H. 

91.  Cherokee  Nation  v.  Georgia,  5  Pet. 
1,  46,  8  L.  Ed.  25;  Luther  v.  Borden,  7 
How.   1,  46,   12   L.   Ed.   581. 

92.  Neely  v.  Henkel,  No.  1,  180  U.  S. 
109,  115,  45  L.  Ed.  448. 

93.  Political  status  of  territory. — United 
States  V.  Palmer,  3  Wheat.  610,  634,  4  L. 
Ed.  471;  The  Divina  Pastora,  4  Wheat. 
52,  62,  4  L.  Ed.  512;  Foster  v.  Neilson,  2 
Pet.  253,  299,  7  L.  Ed.  415;  Keene  v.  Mc- 
Donough,  8  Pet.  308,  310,  8  L.  Ed.  955; 
Garcia  z:  Lee,  12  Pet.  511,  515,  9  L.  Ed. 
1176;  Williams  v.  Suffolk  Ins.  Co.,  13  Pet. 
415,  420,  10  L.  Ed.  226;  United  States  v. 
Yor.ba,  1  Wall.  412,  423,  17  L.  Ed.  635; 
United  States  v.  Lynde,  11  Wall.  632,  634, 
20  L.  Ed.  230;  Jones  v.  United  States,  137 
U.  S.  202,  215,  34  L.  Ed.  691'. 
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departments  of  tlie  existence,^'*  sovereignty  and  independence  of  a  foreign  state 
or  government;''^    and  of  matters  of  territorial  jurisdiction.^^ 

Foreign  Wars. — x^nd  it  will  notice  a  similar  recognition  of  the  existence  of 
foreign  wars,^'^  of  belligerency^*  and  neutrality,^^  and  of  continued  business 
intercourse.^ 

C.  Domestic  Affairs. — And  there  are  certain  political  matters  at  home, 
likewise  within  the  political  power  and  departments,  which  are  judicially  no- 
ticed.    For   instance,   the   existence  of  domestic  civil   war,-  the  admission   of  a 


94.  Existence  of  foreign  states. — Chero- 
kee Nation  v.  Georgia,  5  Pet.  1,  46,  8  L. 
Ed.  25,  citing  United  States  v.  Palmer,  3 
Wheat.  610,  634,  635,  4  L.  Ed.  471;  The 
Divina  Pastora,  4  Wheat.  52,  63,  4  L.  Ed. 
512;  The  Nueva  Anna,  6  Wheat.  193,  5  L. 
Ed.   239. 

Old  government  as  still  existing. — The 
judiciary  recognizes  the  condition  of  things 
with  respect  to  the  government  of  another 
country  which  once  existed  as  still  sub- 
sisting, unless  the  political  department  of 
its  own  government  has  decided  other- 
wise. Phillips  V.  Payne,  92  U.  S.  130,  132, 
23  L.  Ed.  649,  citing  Kennett  v.  Chambers, 
14  How.  38,  14  L.  Ed.  316. 

Changing  form  of  government. — The 
question  whether  the  people  have  changed 
their  form  of  government,  by  abolishing 
an  old  government,  and  establishing  a 
new  one  in  its  place,  is  a  question  to  be 
settled  by  the  political  power;  and  when 
that  power  has  decided,  the  courts  are 
bound  to  take  notice  of  its  decision,  and 
to  follow  it.  Luther  v.  Borden,  7  How. 
1,   46,   12   L.   Ed.   581. 

Successful  revolutionary  government. — 
That  civil  war  was  flagrant  in  Venezuela 
from  the  spring  of  1892;  that  the  revolu- 
tion was  successful;  and  that  the  revolu- 
tionary government  was  recognized  by  the 
United  States  as  the  government  of  the 
country,  are  facts  of  which  the  court  is 
bound  to  take  judicial  notice,  and  for  in- 
formation as  to  which  it  may  consult  the 
department  of  state.  Underbill  v.  Hernan- 
dez, 168  U.  S.  2.50.  253,  42  L.  Ed.  456, 
citing  Jones  v.  United  States,  137  U.  S. 
202,  34  L.  Ed.  691.  And  see  ante,  "Civil 
War  and  Conquest,"  IV,  H;  post,  "Sources 
of   Information,"   XI. 

95.  Sovereignty  and  independence  of  for- 
eign states. — Jones  v.  United  States,  137 
U.  S.  202,  214,  34  L.  Ed.  691,  citing  United 
States  V.  Reynes,  9  How.  127,  13  L.  Ed. 
74;  Kennett  v.  Chambers,  14  How.  38,  14 
L.  Ed.  316;  Hoyt  v.  Russell,  117  U  S.  401. 
404,  29  L.  Ed.  914;  Coffee  v.  Groover,  123 
U.  S.  1,  31   L.  Ed.   51. 

Independence  of  Texas. — In  Kennett  v. 
Chambers,  14  How.  38,  47,  14  L.  Ed.  316, 
the  court  judicially  recognized  that  while 
Texas  had  declared  her  independence,  it 
had  not  then  been  acknowledged  by  the 
United  States. 

96.  Island  of  Navassa. — Under  the  Guano 
Islands  act  of  August  18,  1856,  c.  164  (11 
Stat.  119),  re-enacted  in  title  72  of  the 
Revised  Statutes,  and  by  the  action  of  the 


president,  as  appearing  in  documents  of 
the  department  of  state,  and  of  vv'hich  the 
federal  supreme  court  is  bound  to  take 
judicial  notice,  the  Island  of  Navassa  must 
be  considered  as  appertaining  to  the 
United  States.  Duncan  v.  Navassa  Phos- 
phate Co.,  137  U.  S.  647,  34  L.  Ed.  825,. 
citing  Jones  v.  United  States,  137  U.  S.  202, 
34   L.    Ed.    691. 

Falkland  Islands. — In  Williams  v.  Suf- 
folk Ins.  Co.,  13  Pet.  415,  420,  10  L.  Ed. 
226,  the  court  noticed  judicially  that  the 
executive  department  had  denied  the  juris- 
diction which  the  government  of  Buenos 
Ayres  assumed  to  exercise  over  the  Falk- 
land Islands. 

97.  Cuban  insurrection.— In  The  Three 
Friends,  166  U  S.  1,  41  L.  Ed.  837,  the 
supreme  court  took  judicial  notice,  from 
proclamations  and  messages  of  the  presi- 
dent, of  the  existence  of  an  actual  conflict 
of  arms  against  the  Spanish  authority  in 
Cuba,  although  acknowledgment  of  the  in- 
surgents as  belligerents  by  the  political 
department  had  not  then  taken  place. 

98.  Belligerent  rights. — The  courts  will 
notice  judicially  that  the  political  depart- 
ment has  recognized  the  existence  of  a 
civil  war  between  Spain  and  her  colonies, 
and  are  bound  to  consider  as  lawful  those 
acts  which  war  authorizes,  and  which  the 
new  government  in  South  America  may 
direct  against  their  enemy.  The  Divina 
Pastora,  4  Wheat.  52,  62,  4  L.  Ed.  512; 
United  States  v.  Palmer,  3  Wheat.  610,  4 
L.   Ed.  471. 

99.  Neutral  rights. — And  the  court  no- 
tices judicial!}-  that  the  government  of  the 
United  States  has  avowed  a  determination 
to  remain  neutral  between  the  parties,  and 
to  allow  to  each  the  same  rights  of  asylum, 
hospitality  and  intercourse;  and  that  "cacli 
party  is,  therefore,  deemed  by  us  a  bellig- 
erent nation,  having,  so  far  as  concern 
us,  the  sovereign  rights  of  war,  and  en- 
titled to  be  respected  in  the  exercise  of 
those  rights."  The  Santissima  Trinidad,  7 
Wheat.  283,  337,  5  L.  Ed.  454. 

1.  Intercourse. — Courts  may  take  judi- 
cial notice  of  the  action  of  the  govern- 
ment in  continuing  the  mail  service  in  in- 
surrectionary states  long  after  a  blockade 
had  been  declared,  from  which  an  assent 
by  the  executive  to  continue  business  in- 
tercourse may  be  inferred.  Matthews  v. 
:McStea,  91   U.   S.   7,   12,  23  L.   Ed.   188. 

2.  Civil  war. — Since  civil  war  is  never 
publicly  proclaimed  eo  nomine  against 
insurgents,  its  actual  existence  is  a  fact  in 
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state,^  and  the  payment  of  a  national  debt.^ 

VI.   Public  Officers,   Records,    and  Documents. 

A.  Public  Officers. — The  courts  of  the  United  States  judicially  recognize 
certain  officials  as  public  officers,^  as  well  as  their  appointment^  or  election,'^ 
and  their  accession  to  office.^  But  they  will  not  recognize  the  duties  of  inferior 
officers.^ 

B.  Public  Records — 1.  In  Generai,. — Judicial  notice  is  taken  of  the  public 
records   generally.^" 

2.  Judicial  Re;cords. — The  supreme  court  takes  judicial  notice  of  its  own 
records/!   whether  in  the  same   litigation  or  not/2   but  not  of  the   records   of 


our  domestic  history  which  the  court  is 
bound  to  notice  and  to  know.  Prize  Cases, 
2  Black  635,  667,  17  L.  Ed.  459.  And  see 
ante,  "Civil  War  and  Conquest,"  IV,  H. 

Indian  war. — But  the  question  whether, 
at  a  given  time,  an  Indian  tribe  is  at 
peace  with  the  United  States,  is  a  ques- 
tion of  fact.  Marks  v.  United  States,  161 
U.  S.  207,  305,  40  L.  Ed.  706. 

3.  Admission  of  states. — Wright  v.  Hol- 
lingsworth,   1    Pet.   165,   167,  7   L.    Ed.  96. 

4.  Panama  Canal  payments. — Where  the 
bill  was  only  to  restrain  the  secretary  of 
the  treasury  from  paying  specific  sums  to 
the  Panama  Canal  Company,  and  to  the 
Republic  of  Panama,  the  court  may  take 
judicial  notice  of  the  fact  that  those  pay- 
ments have  already  been  made.  Wilson  v. 
Shaw,  204  U.  S.  24,  30,  51  L.  Ed.  351. 

5.  Deputy  comptroller  of  currency. — The 
court  takes  judicial  notice  as  to  who  is 
deputy  comptroller  of  the  currency  at  a 
given  time;  and  where  he  issues  certifi- 
cates, assumes  that  he  had  authority  to 
do  so.  Keyser  v.  Hitz,  133  U.  S.  138,  146, 
33   L.    Ed.    531. 

Head  of  patent  ofHce. — The  court  will 
take  notice  judicially  of  the  persons  who 
from  time  to  time  preside  over  the  patent 
office,  whether  permanently  or  transiently, 
and  the  nroduction  of  their  commission  is 
not  necessary  to  support  their  official  acts. 
New  York,  etc.,  R.  Co.  v.  Winans,  17  How. 
30,  40,  15  L.  Ed.  27. 

6.  Appointment  of  cabinet  members. — 
Brown  v.  Piper,  91  U.  S.  37,  42,  23  L.  Ed. 
200. 

Marshals  and  sheriffs. — In  this  country, 
judicial  notice  is  taken  of  the  '  appoint- 
ment of  marshals  and  sheriffs,  but  not  of 
their  deputies.  Brown  v.  Piper,  91  U.  S. 
37,  42,  23  L.  Ed.  200. 

7.  Election  and  resignation  of  senators. 
— Brown  v.  Piper,  91  U.  S.  37,  42,  23  L. 
Ed.  200. 

8.  Accession  of  chief  magistrate. — Brown 
V.   Piper,  91   U.   S.  37,  42,  23   L.  Ed.  200. 

9.  Duties  of  navy  pursers. — There  being 
no  statute  of  the  United  States  expressly 
defining  the  duties  of  pursers  in  the  navy, 
which  are  regulated  by  the  usages  and 
customs  of  the  navy,  or  by  the  official 
orders  of  the  navy  department,  what  those 
ditties  are,  except  so  far  as  they  are  in- 
cidentally disclosed  in  public  laws,  cannot 
be  judicially  known   to   the   court.    United 


States     V.     Tingey,     5     Pet.     115,     8     L. 
Ed.  66. 

10.  Public  records  generally. — Knight 
7'.  United  States  Land  Ass'n,  142  U.  S.  161, 
169,  35  L.  Ed.  974;  Gardner  v.  Collector, 
6  Wall.  499,  18  L.  Ed.  890;  Caha  v.  United 
States,  152  U.  S.  211,  222,  38  L.  Ed.  415. 

11.  Court's  own  records. — ^Aspen  Min., 
etc.,  Co.  V.  Billings,  150  U.  S-  31,  38,  37 
L.  Ed.  986;  Corbin,  etc.,  Co.  v.  Eagle  Lock 
Co.,  150  U.  S.  38,  37  L.  Ed.  989;  Creamer 
V.  Washington,  168  U.  S.  124,  129,  42  L. 
Ed.  407;  Bienville  Water  Supply  Co.  v. 
Mobile,  186  U.  S.  212,  217,  46  L.  Ed.  1132; 
Lockhart  v.  Johnson,  181  U.  S.  516,  45  L. 
Ed.  979. 

Facts  formerly  recited. — The  court  can 
take  judicial  notice  of  facts  regarding  the 
Pueblo  of  San  Francisco  as  recited  in  its 
own  former  decisions,  statutes  of  the 
United  States,  and  of  the  state  of  Cali- 
fornia, and  the  records  of  the  interior  de- 
partment. Knight  V.  United  States  Land 
Ass'n,  142  U.  S.  161,  169,  35  L.  Ed.  974. 

Grounds  cf  judgment. — The  supreme 
court  takes  judicial  notice  of  its  own  opin- 
ions, and  although  the  judgment  and  the 
mandate  express  the  decision  of  the  court, 
yet  it  may  properly  examine  the  opinion 
in  order  to  determine  what  matters  were 
considered,  upon  what  grounds  the  judg- 
ment was  entered,  and  what  has  become 
settled  for  future  disposition  of  the  case. 
Thompson  v.  Maxwell,  etc.,  R.  Co.,  168 
U.   S.   451,   42_  L.    Ed.   539. 

Stare  decisis. — The  supreme  court  takes 
judicial  notice  of  its  own  records,  and,  if 
not  res  judicata,  may  still  rightfully  ex- 
amine and  consider  the  decision  in  the 
former  case  on  the  principle  of  stare  de- 
cisis. Bienville  Water  Supply  Co.  v.  Mo- 
bile,  186   U.    S.   212,   46   L.    Ed.    1132. 

12.  Former  proceedings  by  one  party. — 
The  court  has  the  right  to  examine  its  own 
records  and  take  judicial  notice  thereof 
in  regard  to  proceedings  formerly  had 
therein  by  one  of  the  parties  in  the  present 
proceedings.  Dimmick  v.  Thompkins,  194 
U.  S.  540,  548,  48  L.  Ed.  1110,  citing  Butler 
V.  Eaton,  141  U.  S.  240,  242,  35  L.  Ed.  713; 
Craemer  v.  Washington,  168  U.  S.  124,  129, 
42  L.  Ed.  407;  Bienville  Water  Supply  Co. 
v.  Mobile,  186  U.  S.  212,  217,  46  L.  Ed. 
1132. 

Distinct  litigations. — In  re  Boardman,. 
169    U.    S.    39,    44,    42    L.    Ed.    653. 
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other  federal  courts, ^^  nor  of  the  records  of  state  courts. !■*  The  supreme  court 
will,  however,  take  judicial  notice  of  what  constitutes  the  record  in  a  state  or 
district  court. ^^  The  state  courts,  in  like  manner,  cannot  take  judicial  notice 
of  the  record  of  other  courts. i^' 

3.  Legislative;  Journals. — In  general,  the  courts  will  take  judicial  cog- 
nizance of  legislative  journals  and  records,"  and  in  at  least  one  state  the  con- 
struction of   the   state  constitution  requires   that   such   notice   be  taken.^^ 

Calling  Court's  Attention. — It  seems  to  be  within  the  discretion  of  the 
court  whether  it  will  notice  such  journals  judicially  without  their  being  brought 
to  its  attention. ^^ 


13.  Bankruptcy     proceedings.— Neither 

state  nor  federal  courts  know  judicially 
that  proceedings  in  bankruptcy  are  pend- 
ing elsewhere,  however  seriously  they  may 
affect  the  rights  of  parties  in  a  suit  al- 
ready pending.  Eyster  v.  Gaff,  91  U.  S. 
521,  525,  23  L.  Ed.  403. 

14.  Record  in  state  court. — Stewart  v. 
Masterson,  131  U.  S.  151,  158,  33  L.  Ed. 
114. 

15.  What  constitutes  record.— In  Wash- 
ington, etc.,  Steam-Packet  Co.  v.  Sickles, 
24  How.  333,  341,  16  L.  Ed.  650,  the  court 
noticed  judicially  that  in  the  courts  of 
the  District  of  Columbia  and  Maryland 
the  docket  stands  in  the  place  of,  or,  per- 
haps, is  the  record,  and  receives  all  the 
consideration  that  is  yielded  to  the  formal 
record  in  other  states. 

16.  Similar  rule  in  state  courts. — Doe  v. 
Childress,  21  Wall.  642,  647.  22  L.  Ed.  549; 
Eyster  v.  Gaff,  91  U.  S.  521,  524,  23  L. 
Ed.   403. 

Adjudication  of  bankruptcy. — A  n  d 
where  an  adjudication  of  bankruptcy  was 
not  brought  before  it  in  some  authentic 
mode,  a  disposition  of  the  bankrupt  prop- 
erty cannot  be  invalidated  afterwards.  Doe 
V.  Childress,  21  Wall.  642,  647,  22  L.  Ed. 
549. 

17.  As  to  existence  and  construction  of 
statutes. — Gardner  v.  Collector,  6  Wall. 
499,  509,  18  L.  Ed.  890;  Blake  v.  National 
Banks,  23  Wall.  307,  319,  23  L.  Ed.  119. 
See  post,  "Sources  of  Information,"  XI. 

In  determining  time  of  signing. — Gard- 
ner V.  Collector,  6  Wall.  499,  509,  18  L. 
Ed.  890. 

In  overcoming  prima  facie  evidence. — 
It  is  settled  by  the  decisions  of  the  su- 
preme court  of  Illinois  that  the  journals 
of  the  legislature  may  be  judicially  noticed 
for  the  purpose  of  overthrowing  the  prima 
facie  evidence  of  the  constitutional  en- 
actment of  a  law  furnished  by  the  signa- 
tures of  the  presiding  officers  of  the  two 
houses.  South  Ottawa  v.  Perkins,  94  U.  S. 
260,  24  L.  Ed.  154,  cited  in  Walnut  v. 
Wade,  103  U.  S.  683,  689,  20  L.  Ed.  526. 

Not  where  evidence  is  conclusive — Au- 
thenticated statute. — The  evils  that  may 
result  from  the  recognition  of  the  prin- 
ciple that  an  enrolled  act,  in  the  custody 
of  the  secretary  of  state,  attested  by  the 
signatures  of  the  presiding  officers  of  the 
two  houses  of  congress,  and  the  approval 
of    the    president,    is    conclusive    evidence 


that  it  was  passed  by  congress,  accord- 
ing to  the  forms  of  the  constitution,  would 
be  far  less  than  those  that  would  certainly 
result  from  a  rule  making  the  validity  of 
congressional  enactm.ents  depend  upon  the 
manner  in  which  the  journals  of  the  re- 
spective houses  are  kept  by  the  subordi- 
nate officers  charged  with  the  duty  of 
keeping  them.  Judicial  action  based  upon 
such  a  suggestion  is  forbidden  by  the  re- 
spect due  to  a  co-ordinate  branch  of  the 
government.  Field  v.  Clark,  143  U.  S.  649, 
36  L.  Ed.  294,  approving  and  distinguish- 
ing the  cases  of  Gardner  v.  Collector,  6 
Wall.  499,  511,  18  L.  Ed.  890;  South  Ot- 
tawa V.  Perkins,  94  U.  S.  260,  24  L.  Ed. 
154;  Walnut  v.  Wade,  103  U.  S.  683,  26 
L.  Ed.  526;  Post  v.  Supervisors,  105  U.  S. 
667,   26   L.   Ed.   1204. 

In  Texas. — In  Texas,  where  an  authen- 
ticated statute  is  held  the  best  evidence 
that  certain  constitutional  formalities  have 
been  complied  with,  the  courts  may  still 
take  judicial  notice  of  the  legislative 
journals,  if  driven  to  such  examination. 
In  re  Duncan,  139  U.  S.  449,  457,  35  L. 
Ed.   219. 

18.  In  Illinois. — When  once  it  became 
the  settled  construction  of  a  state  con- 
stitution that  no  act  could  be  deemed  a 
valid  law,  unless,  by  the  journals  of  the 
legislature,  it  appeared  to  have  been  reg- 
ularly passed  by  both  houses,  it  became 
the  duty  of  the  courts  to  take  judicial 
notice  of  the  journal  entries  in  that  re- 
gard. South  Ottawa  v.  Perkins,  94  U.  S. 
260,  24  L.  Ed.  154;  Post  v.  Supervisors, 
105   U.  S.  667,  26  L.   Ed.  1204. 

19.  Existence  of  law  judicial  question. — 
In  South  Ottawa  v.  Perkins,  94  U.  S.  260, 
24  L.  Ed.  154,  where  the  construction  of  a 
state  constitution  required  judicial  no- 
tice of  legislative  journals,  it  is  said:  "The 
courts  may  decline  to  take  that  trouble, 
unless  parties  bring  the  matter  to  their 
attention;  but,  on  general  principles,  the 
question  as  to  the  existence  of  a  law  is  a 
judicial  one,  and  must  be  so  regarded  by 
the   courts   of  the   United   States." 

Evidence  of  existence  discretionary.— 
The  question  of  the  existence  or  nonexist- 
ence of  a  statute  being  a  judicial  one  in 
its  nature,  the  mode  of  ascertaining  and 
using  evidence  relating  thereto  must  rest 
in  the  sound  discretion  of  the  court  on 
which   the  duty  in   any  particular   case   is 
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4.  Departmh;nt  Records. — The  records  of  the  executive  departments  of  our 
government  are  also  public  records  within  the  judicial  cognizance  of  the  courts.^o 

5.  Official  Rules  and  Regulations. — And  it  may  be  laid  down  as  a  general 
rule  that  wherever,  by  the  express  language  of  any  act  of  congress,  power  is  en- 
trusted to  either  of  the  principal  departments  of  government  to  prescribe  rules 
and  regulations  for  the  transaction  of  business  in  which  the  public  is  interested, 
and  in  respect  to  which  they  have  a  right  to  participate,  and  by  which  they  are 
to  be  controlled,  the  rules  and  regulations  prescribed  in  pursuance  of  such  au- 
thority become  a  mass  of  that  body  of  public  records  of  which  the  courts  take 
judicial  notice. ^^ 

C.  Public  Documents — 1.  In  General. — Many  public  documents  are  also 
noticed  judicially,  as  having  the  same  notoriety  as  the  public  records. 22 

2.    Proclamation  and   Pardons. — A  proclamation  of  the  president  of  the 


imposed.  In  re  Duncan,  139  U.  S.  449, 
457,  35  L.  Ed.  219. 

Any  appropriate  source  of  information. 

—In  Gardner  v.  Collector,  6  Wall.  499, 
509,  18  L.  Ed.  890,  the  court  said:  "When- 
ever a  question  arises  in  a  court  of  law  of 
the  existence  of  a  statute,  or  of  the  time 
when  a  statute  took  effect,  or  of  the  pre- 
cise terms  of  a  statute,  the  judges  who  are 
called  upon  to  decide  it  have  a  right  to 
resort  to  any  source  of  information  which 
in  its  nature  is  capable  of  conveying  to  the 
judicial  mind  a  clear  and  satisfactory 
answer  to  such  question;  always  seeking 
first  for  that  which  in  its  nature  is  most 
appropriate,  unless  the  positive  law  has 
enacted  a  different  rule."  See  post, 
■"Sources   of   Information,"  XI. 

State  courts. — It  has  been  often  held  by 
state  courts  that  evidence  of  the  contents 
of  legislative  journals,  which  has  not  been 
produced  and  made  part  of  the  case  in  the 
court  below,  will  not  be  considered  on 
appeal.  The  distinction  is  recognized  be- 
tween matters  of  which  the  court  will  take 
judicial  cognizance  "immediately,  sou 
motu,"  and  those  which  it  will  not  notice 
"until  its  attention  has  been  formally 
called  to  them."  Gresl.  Eq.  Ev.  292,  306. 
As  to  the  last,  Mr.  Gresley  says:  "It  will 
not  point  out  their  applicability  nor  call 
for  them,  but  if  they  are  once  put  in  by 
either  party  it  will  investigate  them,  and 
will  bring  its  own  judicial  knowledge  to 
supply  or  assist  their  proof,  and  will  then 
adopt  them  as  its  own  evidence  independ- 
ently of  the  parties."  In  re  Duncan,  139 
U.  S.  449,  35  L.  Ed.  219,  citing  Jones  v. 
United  States,  137  U.  S.  202,  216,  34  L. 
Ed.   691. 

Authenticity. — Certainly  if  such  jour- 
nals, or  the  state  papers  that  contain 
them,  are  offered  to  the  court,  judicial  no- 
tice will  be  taken  of  their  authentic  nature. 
See  post,  "Seals  and  Authentications," 
VII. 

20.  Records  of  department  rf  interior. — 
Knight  V.  United  States  Land  Ass'n,  142 
U.   S.   161.   169,  35  L.    Ed.  974. 

State  department. — In  determining  the 
fl:ite  on  which  a  certain  bill  was  signed, 
the  records  of  the  secretary  of  state,  show- 
ing the  time  of  filing,  may  be  judicially 
7  U  S  E;nc-44 


noticed.  Gardner  v.  Collector,  6  Wall.  499, 
509,  18  L.   Ed.  890. 

In  construing  an  extradition  treaty,  as 
to  whether  it  applied  to  deserters  from  a 
Russian  war  vessel  before  its  commission 
issues,  the  court  may  take  judicial  notice 
of  the  archives  of  the  department  of  state. 
Tucker  v.  Alexandorff,  183  U.  S.  424,  467, 
46  L.  Ed.  264,  citing  Jones  v.  United 
States,  137  U.  S.  202,  216,  34  L.  Ed.  691; 
Underbill  v.  Hernandez,  168  U.  S.  250,  253, 
42  L.  Ed.  456;  The  Paquete  Habana,  175 
U.   S.  677,  696,  44  L.  Ed.  320. 

Navy  department. — In  The  Paquete 
Habana,  175  U  S.  677,  712,  44  L.  Ed.  320, 
the  court  took  judicial  notice  of  the  record 
of  the  navy  department  regarding  the  ex- 
emption of  fishing  boats  from  capture.  See 
post,  "Law  of  Nations,"  VIII,  G. 

21.  Caha  v.  United  States,  152  U.  S.  211, 
222,  38   L.  Ed.  415. 

Rules  of  executive  departments. — The 
rules  and  regulations  prescribed  by  the  de- 
partment of  the  interior  in  respect  to  con- 
tests before  the  land  office  are  matters  of 
which  courts  of  the  United  States  take 
judicial  notice.  Caha  v.  United  States,  152 
U.  S.  211,  221,  38  L.  Ed.  415. 

Rules  of  supervising  inspectors. — "i\ 
rule  of  supervising  inspectors,  making  it 
obligatory  upon  a  crossing  steamer  to 
avoid  the  one  having  the  right  of  way  by 
porting  her  helm  in  all  cases,  unincorpo- 
rated in  the  record  or  in  the  briefs,  is  not 
a  regulation  of  which  we  can  take  judicial 
notice."  The  E.  A.  Packer,  140  U.  S.  360, 
367,  35  L.  Ed.  453. 

Rules  of  courts. — It  cannot  be  claimed 
that  rules  of  court  have  the  notoriety  of 
public  laws,  which  other  courts  are  bound 
judicially  to  know  and  notice.  Beers  v. 
Haughton,  9  Pet.  329,  365,  9  L.  Ed.  145. 

22.  Public  documents  generally. — Gard- 
ner V.  Collector,  6  Wall.  499,  509,  18  L. 
Ed.  890;  Armstrong  z.\  United  States,  13 
Wall.  154,  20  L.  Ed.  614;  Coffee  v.  Groover, 
123  U.  S.  1,  11,  31  L.  Ed.  51;  New  York 
Indians  v.  United  States,  170  U.  S.  1,  32, 
42  L.  Ed.  927;  Jones  v.  United  States,  137 
U.  S.  202,  215,  34  L.  Ed.  691;  Duncan  v. 
Navassa  Phosphate  Co.,  137  U.  S.  647,  34 
L.   Ed.   825. 

Regarding     land    titles. — In     Coffee     v. 
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United  States  is  a  public  act,  of  which  all  courts  of  the  United  States  are  bound 
to  take  notice,  and  to  which  all  courts  are  bound  to  give  effect. ^3  Hence,  a  par- 
don and  amnesty,  made  by  a  public  proclamation  of  the  president,  has  the  force 
of  public  law,  and  must  be  noticed  judicially.^^  But  a  pardon  otherwise  than  by 
public  act  or  proclamation  cannot  be  noticed  judicially. ^^ 

3.  Messages  and  Reports. — Judicial  notice  will  also  extend  to  messages  of 
the  president  to  congress,^^  but  not  to  the  messages  of  a  governor  to  a  slate 
legislature.^'^  It  will  also  extend  to  the  official  correspondence  of  the  presi- 
dent,^^  and  to  official  statements  and  reports  of  the  heads  of  the  executive  de- 
partments.^^ 


Groover,  123  U.  S.  1,  11,  31  L.  Ed.  51,  in- 
volving a  title  to  land,  claimed  under  con- 
flicting grants  from  the  state  of  Florida 
and  the  state  of  Georgia,  and  depending 
upon  a  disputed  boundary  between  those 
states,  the  supreme  court  judicially  recog- 
nized the  true  boundary  by  consulting 
public  documents,  some  of  which  had  not 
been  given  in  evidence  at  the  trial,  nor 
referred  to  in  the  opinion  of  the  court 
below.  Cited  in  Jones  v.  United  States, 
137   U.    S.   202,   215,   34   L.   Ed.    691. 

Government  permit. — But  a  court  can- 
not take  judicial  notice  of  the  contents  of 
a  permit  to  cut  government  timber,  which 
may  contain  different  conditions  in  the 
discretion  of  the  department  issuing  it. 
United  States  v.  Bitter  Root,  etc.,  Co.,  200 
U.    S.    451,    478,    50    L.    Ed.    550. 

Military  orders. — Nor  can  judicial  notice 
be  taken  of  the  orders  of  a  military  com- 
mander, in  charge  of  certain  territory. 
Burke  v.  Miltenberger,  19  Wall.  519,  22 
L.    Ed.   158. 

23.  Armstrong  v.  United  States,  13 
Wall.    154,   20   L.    Ed.   614. 

Proclamation  terminating  civil  war. — 
The  court  will  take  notice  of  the  fact  that 
on  the  20th  day  of  August,  1866,  the  pres- 
ident of  the  United  States,  after  reciting 
certain  proclamations  and  acts  of  con- 
gress concerning  the  rebellion,  and  his 
proclamation  of  2d  of  April,  1866,  that 
armed  resistance  had  ceased  everywhere 
except  in  the  state  of  Texas,  did  pro- 
claim that  it  had  ceased  there  also,  and 
that  the  whole  insurrection  was  at  an  end, 
and  that  peace,  order,  and  tranquility  ex- 
isted throughout  the  whole  of  the  United 
States  of  America.  United  States  v.  An- 
derson, 9  Wall.  56,  70,  19  L.  Ed.  615. 

24.  Jenkins  v.  Collard,  145  U.  S.  546, 
560,  36  L.  Ed.  812,  citing  Jones  v.  United 
States,  137  U.  S.  202,  34   L.   Ed.  691. 

General  amnesty  of  1868. — The  presi- 
dent's proclamation  of  the  25th  of  Decem- 
ber, 1868,  granting  an  unconditional  par- 
don to  every  person  who  directly  or  in- 
directly participated  in  the  rebellion,  is  a 
public  act,  of  which  all  courts  of  the 
United  States  are  bound  to  take  notice, 
and  to  which  all  courts  are  bound  to  give 
effect.  Armstrong  v.  United  States,  13 
Wall.    154,  20   L.   Ed.   614. 

25.  By  private  deed. — A  pardon  by  pri- 
vate deed,  which  has  not  been  brought 
judicially    before    the    court    by    plea,    mo- 


tion or  otherwise,  ought  not  to  be  no- 
ticed by  the  judges,  or  in  any  manner  to 
effect  the  judgment  of  the  law.  United 
States  V.  Wilson,  7  Pet.  150,  160,  8  L.  Ed. 
640. 

English  rule. — The  reason  why  the  Eng- 
lish courts  must  ex  officio  take  notice  of 
a  pardon  by  act  of  parliament,  is  that  it 
is  considered  as  a  public  law,  having  the 
same  effect  on  the  case  as  if  the  general 
law  punishing  the  offense  had  been  re- 
pealed or  annulled;  but  neither  the  rea- 
son nor  the  rule  holds  for  a  pardon  by  the 
'king's  charter.  United  States  v.  Wilson,  7 
Pet.    150,    16.1,    8    L.    Ed.    640. 

26.  President's  messages. — Gardner  v. 
Collector,  6   Wall.  499,  509,   18   L.  Ed.  890. 

27.  Not  governor's  messages. — Hous- 
ton, etc.,  R.  Co.  V.  Texas,  1T7  U.  S.  C3, 
94,   44    L.    Ed.    673. 

28.  Official  correspondence. — In  Ken- 
nett  V.  Chambers,  14  How.  38,  48,  14  L. 
Ed.  316,  the  court  took  judicial  notice  of 
messages  of  the  president  to  the  senate, 
a  letter  from  the  president  to  the  gov- 
ernor of  Tennessee,  and  a  note  from  the 
secretary  of  state  to  the  Mexican  minister. 

29.  Official  reports  regarding  records. — 
In  Heath  v.  Wallace,  138  U.  S.  573,  584,. 
34  L.  Ed.  1063,  the  court  took  judicial  no- 
tice of  official  statements  made  by  the 
head  of  one  of  the  branches  of  the  exec- 
utive department,  relating  to  the  public 
records  under  his  control.  United  States 
V.  Reynes,  9  How.  127,  13  L.  Ed.  74;  Ken- 
nett  V.  Chambers,  14  How.  38,  48,  14  L. 
Ed.  316;  Hoyt  v.  Russell,  117  U.  S.  401, 
29  L.  Ed.  914;  Coffee  v.  Groover,  123  U. 
S.  1,  31  L.  Ed.  51;   1  Greenleaf  Ev.,  §  479. 

Regarding  article  of  commerce. — In 
Schollenberger  v.  Pennsylvania,  171  U.  S. 
1,  43  L.  Ed.  49,  the  court  took  judicial 
notice  of  reports  of  the  treasury  and  ag- 
ricultural departments  in  order  to  deter- 
mine the  nature  and  commercial  character 
of   oleomargarine. 

Reports  to  state  legislature. — In  Hous- 
ton, etc.,  R.  Co.  V.  Texas,  177  U.  S.  66,  94,. 
44  L.  Ed.  673,  the  court  would  not  recog- 
nize official  reports  or  governors'  mes- 
sages to  the  legislature,  bearing  upon  the 
validity  of  certain  bonds. 

Report  of  state  auditor. — A  report  of  sl. 
state  auditor  is  not  a  document  of  which 
the  supreme  court  can  take  judicial  no- 
tice. First  Nat.  Bank  v.  Chapman,  173- 
U.  S.  205,  217,  43   L.  Ed.  669. 
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VII.    Seals  and  Authentications. 

Judicial  notice  is  taken  of  public  seals,  and  of  the  authentic  nature  of  certain 
public  documents.3o  Under  this  rule,  the  federal  courts  will  judicially  recognize 
each  other's  seals  ;2^  the  seals  of  courts  of  admiralty,  in  cases  under  the  law 
of  nations  ;32  ^\^q  seals  of  the  several  states  ;33  the  great  seal  of  a  foreign 
state  ;34  and  the  seals  of  notaries  public,  since  they  are  officers  recognized  by 
the  commercial  law  of  the  world.^^  But  they  cannot  so  recognize  purely  private 
seals.^^ 

Authentic  Documents. — The  courts  will  also  take  judicial  notice  of  the 
authentic  nature  of  state  legislative  journals  and  official  records,^^  of  an  enrolled 
bill  properly  authenticated,^^  of  all  state  papers  and  reports  published  under  the 
sanction  of  congress,^^  of  the  official  statute  books  of  a  state,^^  ^nd  of  the  report 


30.  Public  seals. — Church  v.  Hubbart,  2 
Cranch  187,  238,  2  L.  Ed.  249;  Bryan  v. 
Forsyth,  19  How.  334,  338,  15  L.  Ed.  674. 
See  the  title  DOCUxMENTARY  EVI- 
DENCE,  vol.   5,   p.   431. 

31.  Federal  court  seals. — TurnbuU  v. 
Payson,  95   U.   S.   418,   423,   24   L.    Ed.   437. 

32.  Admiralty  court  seals. — Yeaton  v. 
Fry,  5  Cranch  335,  338,  3  L.  Ed.  117,  cit- 
ing Church  V.  Hubbart,  2  Cranch  187,  238, 
2    L.    Ed.    249. 

33.  State  seals. — United  States  v.  Johns, 
4  Dall.  412,  415,  1  L.  Ed.  888;  United 
States  V.  Amedy,  11  Wheat.  392,  407,  6 
L.  Ed.  502;  Patterson  v.  Winn,  5  Pet.  233, 
240,  8  L.   Ed.   108. 

34.  Great  seals. — Church  v.  Hubbart, 
2  Cranch  187,  238,  2  L-  Ed.  249,  hold- 
ing that  the  great  seal  of  a  foreign  state, 
on  a  certificate  that  certain  colonial  de- 
crees were  transmitted  to  the  seat  of  gov- 
ernment, and  registered  in  the  department 
of  state,   will   be   judicially   recognized. 

Unacknowledged  government. — But  the 
seal  of  a  government  which  has  not  been 
acknowledged  by  the  United  States  can- 
not be  permitted  to  prove  itself.  The 
Estrella,  4  Wheat.  298,  304,  4  L.  Ed.  574, 
citing  United  States  v.  Palmer,  3  Wheat. 
610,  635,  4  L.  Ed.  471;  Mauran  v.  Insur- 
ance Co.,  6  Wall.  1,  18  L.  Ed.  836.  And 
see   ante,  "Foreign   Affairs,"  V,   B. 

Commission  public  ship. — The  courts 
will  judicially  recognize  the  commission 
of  a  foreign  public  ship,  when  duly  au- 
thenticated by  the  government  whose  flag 
it  carries.  The  Santissima  Trinidad,  7 
Wheat.   283,  336,   5   L.   Ed.   454. 

35.  Notary's  seal. — Brown  v.  Piper,  91 
U.  S.  37,  43,  23  L.  Ed.  200;  Pierce  v.  Ind- 
seth,  106  U.  S.  546,  549,  27  L.  Ed.  254, 
citing  Townsley  v.  Sumrall,  2  Pet.  170,  7 
L.    Ed.    386. 

36.  Private  seal. — Where  a  certificate 
ofifered  to  the  court  is  under  the  private 
seal  of  the  United  States  consul,  that  seal 
cannot  be  judicially  noticed,  and  of 
consequence,  can  authenticate  nothing. 
Church  V.  Hubbart,  2  Cranch  187,  237,  2 
L.   Ed.  249. 

Kind  of  seal.— It  is  the  seal  which  au- 
thenticates, and  it  makes  no  difference 
that    the    seal    is    impressed    directly   upon 


the  paper  instead  of  some  adhesive  sub- 
stance. Pillow  V.  Roberts,  13  How.  472, 
14  L.  Ed.  228;  Pierce  v.  Indseth,  106  U. 
S.  546,  549,  27  L.  Ed.  254.  See  the  ti- 
tle SEALS  AND  SEALED  INSTRU- 
MENTS. 

37.  Legislative  journals  and  records. — 
Post  V.  Supervisors,  105  U.  S.  667,  26  L. 
Ed.  3  204.  And  see  ante,  "Legislative 
Journals,"    VI,    B,    3. 

38.  Authenticated  bill.— Field  v.  Clark, 
143  U.  S.  G49,  36  L.  Ed.  294,  holds  that 
an  enrolled  bill,  signed  by  the  speaker  of 
the  house  of  representatives  and  by  the 
president  of  the  senate,  approved  by  the 
president  of  the  United  States,  and  de- 
posited in  the  public  archives,  is  sufficient 
evidence  of  itself. 

39.  State  papers  and  reports. — When 
published  by  order  of  congress,  and  se- 
lected and  edited  by  the  secretary  of  the 
senate  and  clerk  of  the  house,  such  doc- 
uments contain  copies  of  legislative  and 
executive  documents  as  valid  as  the  orig- 
inals from  which  they  were  copied;  and 
it  cannot  be  denied  that  a  record  found 
in  the  printed  journals  of  congress  could 
be  read  on  mere  inspection.  Bryan  v. 
Forsyth,  19  How.  334,  338,  15  L.  Ed.  674; 
Watkins  v.  Holman,  16  Pet.  25,  10  L-  Ed, 
873. 

American  state  papers. — In  Gregg  v. 
Forsyth,  24  How.  179,  180,  16  L.  Ed.  73l! 
the  court  took  judicial  notice  of  the  au- 
thentic nature  of  all  documents  contained 
in  the  American  state  papers,  selected  and 
edited  under  the  authority  of  the  senate 
of   the   United    States,    by   its    secretary. 

40.  Statute  books. — The  supreme  court 
takes  judicial  notice  of  state  laws  only 
when  they  are  found  in  the  official  statute 
books  of  the  state.  Ennis  v.  Smith,  14 
How.  400,  428,  14  L.  Ed.  472;  Course  v. 
Stead,  4  Dall.  22,  27,  1  L.  Ed.  724,  note; 
Leland  v.  Wilkinson,  6  Pet.  317,  8  L.  Ed 
412. 

Authenticated  private  act. — A  legisla- 
tive act,  though  private,  if  printed  by  the 
public  printer,  by  order  of  the  legislature, 
agreeable  to  a  general  act  of  assembly  for 
that  purpose,  must  be  considered  as  suffi- 
ciently authenticated.  Young  v.  Bank,  4 
Cranch  384,  388,  2  L-   Ed.  655. 
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of  an  officer  in  the  land  department,  directed  to  be  made  by  act  of  congress.^ ^ 

VIII.   Laws  and  Statutes. 

A.  In  General. — On  general  principles,  the  question  as  to  the  existence  of 

a  law  is  a  judicial  one,  and  must  be  so  regarded  by  the  courts  of  the  United 
States.^  2 

B.  Constitution. — The  courts  of  the  United  States  are  bound  to  take  no- 
tice of  the  constitution.'^^ 

C.  Treaties. — And  they   will   judicially   recognize   a   treaty  made  by   proper 
authority  under  the  United  States  constitution.^-* 

D.  Acts  of  Congress. — Judicial  notice  will  also  extend  to  the  acts  of  con- 
gress,'*^ 

E.  State   and   Territorial  Laws — 1.    Statk  Laws. — In  general,   the   laws 


41.  Officer's  report. — Bryan  v.  Forsyth, 
19    How.    334,   338,    15    L.    Ed.   674. 

42.  Existence  of  laws. — South  Ottawa 
V.  Perkins,  94  U.  S.  260,  268,  24  L.  Ed.  154, 
citing  Gardner  v.  Collector,  6  Wall.  499, 
509,  18  L.  Ed.  890;  Walnut  V.  Wade,  103 
U.  S.  683,  26  L.  Ed.  526. 

43.  Alarbury  v.  Madison,  1  Cranch  137, 
176,  2  L.  Ed.  60;  Furman  v.  Nichol,  8 
Wall.  44,  57,  19  L.   Ed.  970. 

Constitution. — In  Bridge  Proprietors  v. 
Hoboken  Co.,  1  Wall.  116,  142,  17  L.  Ed. 
571,  the  court  says:  "If  the  courts  of  this 
country,  and  especially  the  supreme  court, 
can  be  supposed  to  take  judicial  notice 
of  anything  without  pleading  it  specially, 
it  is  the  constitution  of  the   United  States. 

On  habeas  corpus. — Riggs  v.  Johnson 
County,  6  Wall.   166,  199,  18  L.   Ed.  768. 

44.  Doe  V.  Braden,  16  How.  635,  656,  14 
L.  Ed.  1090;  United  States  v.  Reynes,  9 
How.  127,  147,  13  L.  Ed.  74;  Jones  v. 
United  States,  137  U.  S.  202,  214,  34  L- 
Ed.    691. 

Law  of  the  land. — A  treaty  is  with  us 
the  law  of  the  land,  which  all  courts  are 
bound  to  take  judicial  notice  of,  and  to 
enforce  so  far  as  its  provisions  are  capable 
of  judicial  enforcement.  United  States  v. 
Rauscher,  119  U.  S.  407,  419,  30  L.  Ed. 
425. 

Subjects  to  statutes. — But  so  far  as  a 
treaty  made  by  the  United  States  with 
any  foreign  nation  can  become  the  sub- 
ject of  judicial  cognizance  in  the  courts 
of  this  country,  it  is  subject  to  such  acts 
as  congress  may  pass  for  its  enforce- 
ment, modification,  or  repeal.  The  Chinese 
Exclusion  Case,  130  U.  S.  581,  600,  32  L. 
Ed.  1068,  citing  Head  Money  Cases,  112 
U.  S.  580,  599.  28  L.  Ed.  798;  Whitney  v. 
Robertson,  124  U.  S.  190,  195,  31  L.  Ed. 
38fl. 

Treaty  since  condemnation. — The  courts 
are  as  much  bound  as  the  executive  to  take 
notice  of  a  treat}-,  and  where  a  treaty 
made  since  an  original  decree  of  condem- 
nation makes  it  impossible  to  affirm  save 
in  violation  of  law,  such  decree  must  be 
reversed.  The  Peggy,  1  Cranch  103,  108, 
?,  L.  Ed.  49. 

Treaties  of  prior  government — United 
States  V.  Reynes,  9  How.  127,  146,  13  L. 
Ed.  74;  Wilson  v.  Wall,  6  Wall.  83,  87,  18 


L.  Ed.  727.  See  post,  "Laws  of  Prior 
Governments."   VIII,   J. 

Indian  treaties. — Wilson  v.  Wall,  6  Wall. 
83,  87,  IS  L.  Ed.  727.  See  post,  "Laws  of 
Prior  Governments,"  VIII,  J. 

45.  Schollenberger  v.  Pennsylvania,  171 
U.  S.  1,  43  L  Ed.  49;  Knight  v.  United 
States  Land  Ass'n,  142  U.  S-  161,  169,  35 
L.  Ed.  974;  Jones  v.  United  States,  137 
U.  S.  202,  215,  34  L.  Ed.  691;  Duncan  v. 
Navassa  Phosphate  Co.,  137  U.  S.  647,  34 
L.   Ed.   825. 

Army  legislation. — The  court  notices 
judicially  that  congress,  in  its  legislation 
for  the  army,  determined  that  the  rebellion 
closed  on  the  20th  day  of  August,  1866, 
and  there  is  no  reason  why  its  declaration 
on  this  subject  should  not  be  received  as 
settling  the  question  wherever  private 
rights  are  affected  by  it.  United  States  v. 
Anderson,  9  Wall.  56,  71,  19  L  Ed.  615. 

Territorial  powers. — ^The  supreme  court 
has  judicial  knowledge  that  the  authority 
of  a  territory  to  legislate,  in  respect  to 
the  right  of  a  territorial  railroad  corpo- 
ration to  enter  upon  the  public  lands  of 
the  United  States,  was  derived  from  act  of 
congress  of  March  3,  1875.  Spokane 
Falls,  etc.,  R.  Co.  v.  Ziegler,  167  U.  S.  65, 
72,  42  L.  Ed.  79. 

Organic  act  of  Colorado. — The  supreme 
courts,  as  well  as  the  lower  courts  of  the 
United  States,  know  judicially  that  con- 
gress granted  the  territory  of  Colorado 
legislative  power  over  all  rightful  sub- 
jects of  legislation  consistent  with  the 
constitution  and  the  provisions  of  the 
organic  act,  12  Stat,  at  L,  174,  ch.  59,  § 
6,  and  that  neither  the  constitution  nor 
the  organic  act  contained,  in  express  terms 
any  limitation  of  the  right  of  the  territory 
to  take  a  conveyance  of  real  estate.  Brown 
V.  Colorado,  106  U.  S.  95,  27  L  Ed.  132. 

Pntent  laws — In  Wilson  v.  Rousseau, 
4  How.  646,  686,  11  L  Ed.  1141,  the  court 
took  judicial  notice  of  the  patent  laws  for 
a  certain  period. 

Federal  incorporation  acts. — The  courts 
take  judicial  notice  of  acts  of  congress 
incorporating  a  railroad  company,  Texas, 
etc.,  R.  Co.  V.  Cody,  166  U.  S.  606,  610,  41 
L   Ed.   1132. 

Act  recognizing  town  rights. — Courts 
will   judicially   recognize   the   existence   of 
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of  the  state  are  judicially  noticed  in  the  courts  of  the  United  States,  and  are  in 
no  sense  a  foreign  jurisprudence.^^ 

2.  Originai,  Jurisdiction. — When  exercising  an  original  jurisdiction  under 
the  constitution  and  laws  of  the  United  States,  the  supreme  court,  as  well  as 
every  other  court  of  the  national  government,  doubtless  takes  notice,  without 
proof,  of  the  laws  of  each  of  the  United  States.'*'''  Under  this  rule,  the  courts 
of  the  United  States  take  judicial  notice  of  the  laws  of  the  state  in  which  they 
sit,'*^  and  of  the  constitution  and  public  laws  of  the  several  states.^^     They  will 


a  town  recognized  by  congress  as  having 
rights,  which  rights  are  to  be  authenticated 
by  a  patent  of  the  United  States,  though 
the  town  has  in  fact  no  legal  or  corporate 
existence.  Maese  v.  Herman,  183  U.  S. 
.572,  581,  46  L.   Ed.  335. 

Date  and  construction. — The  supreme 
court  will  judicially  notice  the  existence 
of  a  federal  statute,  and  the  time  it 
takes  effect  and  its  construction.  Gard- 
ner V.  Collector,  G  Wall.  499,  508,  18  L. 
Ed.  890.  See  ante,  "Time,  Dates  and 
Days,"  II,  E. 

Public  statutes. — Courts  take  notice  of 
a  public  as  distinguished  from  a  private 
act.  Gardner  v.  Collector,  6  Wall.  499, 
508,  18  L.  Ed.  890. 

46.  United  States  v.  Turner,  11  How. 
663,  667,  13  L.  Ed.  857.  And  see  post, 
"Foreign  Laws,"  VIII,  I.  See,  also,  the 
title  FOREIGN  LAWS,  vol.  6,  p.  374. 

Law  of  all  the  states  administered. — 
The  circuit  courts  are  bound  to  take  ju- 
dicial notice  of  the  laws  of  the  states. 
These  courts  were  created  by  congress, 
not  for  the  purpose  of  administering  the 
local  law  of  a  single  state  alone,  but  to 
administer  the  laws  of  all  the  states  in 
the  Union,  in  cases  to  which  they  re- 
spectively apply.  Moreover,  the  judicial 
power  conferred  on  the  general  govern- 
ment, by  the  constitution,  extends  to 
many  cases  arising  under  the  laws  of  the 
different  states;  and  the  supreme  court  is 
also  called  upon,  in  the  exercise  of  its  ap- 
pellate jurisdiction,  constantly  to  take  no- 
tice of  and  administer  the  jurisprudence 
of  all  the  states.  That  jurisprudence  is, 
then,  in  no  just  sense,  a  foreign  jurispru- 
dence, to  be  proved  in  the  courts  of  the 
United  States,  by  the  ordinary  modes  of 
proof  by  which  the  laws  of  a  foreign 
country  are  to  be  established;  but  it  is  to 
be  judicially  taken  notice  of,  in  the  same 
manner  as  the  laws  of  the  United  States 
are  taken  notice  of,  by  these  courts. 
Owings  V.  Hull,  9  Pet.  607,  623,  9  L-  Ed. 
246. 

47.  Hanley  v.  Donoghue,  116  U.  S.  1,  6, 
29  L.  Ed.  535;  Chicago,  etc.,  Railroad  v. 
Wiggins  Ferry  Co.,  119  U.  S.  615,  622,  30 
L.  Ed.  519;  Allen  v.  Alleghany  Co.,  196  U. 
S.  458,   49   L.   Ed.   551. 

48.  Laws  of  state  where  court  sits. — 
South  Ottawa  v.  Perkins.  94  U.  S.  260,  24 
L.  Ed.  154;  Furman  f.  Nichol,  8  Wall.  44, 
57,  19  L.  Ed.  370;  Martin  v.  Baltimore, 
etc.,   R.    Co..   151  U.   S.   673,   38   L.    Ed.   311. 

49.  Constitution  and  lav/s  of  several 
states. — Cheever   v.    Wilson,   9    Wall.    108, 


19  L.  Ed.  604;  Roberts  v.  Reilly,  116  U. 
S.  80,  96,  29  L.  Ed.  544;  Burgess  v.  Gray, 
16  How.  48,  14  L.  Ed.  839;  Knight  v. 
United  States  Land  Ass'n,  142  U.  S.  161, 
169,  35  L.  Ed.  974;  United  States  v. 
Turner,  11  How.  663,  13  L.  Ed.  857;  Liver- 
pool, etc.,  Steam  Co.  v.  Phenix  Ins.  Co., 
129  U.  S.  397,  32  L.  Ed.  788;  Junction  R. 
Co.  V.  Bank,  12  Wall.  226,  20  L.  Ed.  385; 
Chicago,  etc..  Railroad  v.  Wiggins  Ferry 
Co.,  119  U.  S.  615,  30  L.  Ed.  519;  Gormley 
V.  Bunyan,  138  U.  S.  623,  635,  34  L.  Ed. 
1086;  Cooke  v.  United  States,  91  U.  S. 
389,  401,  23  L.  Ed.  237;  Fowler  v.  Merrill, 
11  How.  375,  395,  13  L.  Ed.  736;  Elwood 
V.  Flannigan,  104  U.  S.  562,  568,  26  L.  Ed. 
842;  Course  v.  Stead,  4  Dall.  22,  27,  1  L. 
Ed.  724;  Leland  v.  Wilkinson,  6  Pet.  317, 
321,  8  L.  Ed.  412;  Union  Pac.  R.  Co.  v. 
\Ny\cr,  158  U.  S.  285,  296,  39  L-  Ed.  983, 
citing  Priestman  v.  United  States,  4  Dall. 
28,  1  L.  Ed.  727;  Covington  Drawbridge 
Co.  V.  Shepherd,  20  How.  227,  15  L.  Ed. 
896;  Mills  v.  Green,  159  U.  S.  651,  657,  40 
L.  Ed.  293,  citing  Owings  v.  Hull,  9  Pet. 
607,  625,  9  L.  Ed.  246;  Lamar  v.  Micou, 
112  U.  S.  452,  474,  28  L-  Ed.  751;  Lamar 
V.  Micou,  114  U.  S.  218,  223,  29  L.  Ed.  94; 
Hanley  v.  Donoghue,  116  U.  S.  1,  6,  29 
L.  Ed.  535;  Fourth  Nat.  Bank  v.  Franck- 
lyn,  120  U.  S.  747,  751,  30  L-  Ed.  825; 
Martin  v.  Baltimore,  etc.,  R.  Co.,  151  U. 
S.  673,  678,  38  L.  Ed.  311;  Gardner  v.  Col- 
lector,  6   Wall.    499,   508,   18    L.   Ed.    890. 

Public  laws. — Public  laws  include  all  en- 
actments of  a  general  character,  or  which 
affect  the  community  at  large,  and  all  are 
bound  to  take  notice  of  them.  Ketchum 
V.  St.  Louis,  101  U.  S.  306,  315,  25  L.  Ed. 
99-). 

Statutes  of  limitation. — The  court  is  ju- 
dicially bound  to  take  notice  of  statutes 
of  limitation,  when  the  facts  are  stated 
and  relied  on  as  a  bar  to  further  proceed- 
ings, if  they  are  found  sufficient.  Har- 
pending  v.  Reformed  Protestant  Dutch 
Church,  16  Pet.  455.  486,  10  _L.  Ed.  1029. 

Laws  defining  city  limits. — And  the 
court  is  bound  to  notice  judicially  the 
laws  of  the  state  defining  the  limits  of  a 
city,  in  cases  where  the  pleadings  make 
it  proper  to  do  so.  Griffing  v.  Gibb,  2 
Black   519.   17   L.   Ed.   353. 

City  dock  line. — But  courts  cannot  take 
judicial  notice  of  the  fact  that  a  city 
council  has  established  an  artificial  wharf 
and  dock  line,  under  authority  of  a  state 
statute.  Yates  v.  Milwaukee,  10  Wall. 
497,   19  L.  Ed.  984. 

Public   incorporation   acts. — Where     the 
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not  take  such  notice  of  private  laws,^^  unless  there  is  a  constitutional^  or  stat- 
utory provision  for  judicial  notice,^^  or  a  similar  provision  holding  such  laws 
public,^^  or  unless  they  are  generally  held  to  be  public  acts  v^ithin  the  enacting 
state.^^    They  will  take  a  similar  notice  of  the  judicial  decisions  of  state  courts.^*^ 

3.  Appellate:  Jurisdiction. — Whatever  was  matter  of  fact  in  the  court 
whose  judgment  or  decree  is  under  review,  is  matter  of  fact  in  the  supreme  court 
when  acting  under  its  appellate  jurisdiction.^*^ 

Federal  Courts. — In  the  exercise  of  its  general  appellate  jurisdiction   from 


municipal  powers  of  a  corporation  are 
conferred  by  a  public  law,  all  courts  are 
bound  to  notice  them  judicially.  Ronken- 
dorflf  V.  Taylor,  4  Pet.  349,  358,  7  L.  Ed. 
882. 

Act  incorporating  bank  of  Alexandria. 
— The  Virginia  Act  of  1801,  incorporat- 
ing the  Bank  of  Alexandria,  is  a  public 
act,  and  must  be  noticed  judicially.  Young 
V.   Bank,   4   Cranch   384,  2   L.    Ed.    655. 

50.  Private  laws. — But  private  laws  are 
governed  by  a  different  rule,  and  courts 
will  not  take  judicial  notice  of  them.  Le- 
land  V.  Wilkinson,  6  Pet.  317,  321,  8  L.  Ed. 
412;  Gardner  v.  Collector,  6  Wall.  499,  508, 
18  L.   Ed.   890. 

Public  and  private  laws  distinguished. 
—"The  public  laws  of  a  state  may,  with- 
out question,  be  read  in  this  court,  and 
the  exercise  of  any  authority  which  they 
contain  may  be  derived  historically  from 
them;  but  private  laws,  and  special  pro- 
ceedings of  this  character,  are  governed 
by  a  different  rule;  they  are  matters  of 
fact,  to  be  proved  as  such,  in  the  ordinary 
manner;  this  court  cannot  go  into  an  in- 
quiry as  to  the  existence  of  such  facts, 
upon  a  writ  of  error,  if  they  are  not  found 
in  the  record."  Leland  v.  Wilkinson,  6 
Pet.    317,   8    L.    Ed.    412. 

51.  General  provision  for  judicial  no- 
'tice. — Where  the  courts  of  a  state  are  au- 
thorized by  the  state  constitution  to  take 
judicial  notice  of  all  its  laws,  however, 
the  federal  courts  can  take  judicial  notice 
of  a  private  as  well  as  a  public  law.  Junc- 
tion R.  Co.  V.  Bank,  12  Wall.  226,  230,  20 
L.    Ed.    385. 

52.  Special  provision  for  judicial  no- 
tice.— The  power  of  the  legislature  to 
declare  in  any  case  that  after  the  pas- 
sage and  publication  of  any  of  its  private 
laws  they  shall  be  judicially  noticed  as 
public  acts,  cannot,  we  think,  be  doubted; 
and  in  such  case  they  will  be  recognized 
by  the  federal  as  well  as  the  state  courts. 
Case  V.  Kelly,  133  U.  S.  21,  28,  33  L.  Ed. 
513. 

53.  Provisions  making  all  acts  public. 
— Where  the  constitution  of  Indiana  pro- 
vided that  "every  statute  shall  be  a  pub- 
lic law,  unless  otherwise  declared  in  the 
statute  itself,"  a  statute  of  the  legislature 
of  Indiana,  incorporating  a  drawbridge 
company,  is  a  public  law,  of  which  the 
circuit  court  and  the  federal  supreme  court 
are  bound  to  take  judicial  notice,  without 
its  being  pleaded  or  offered  in  evidence. 
Covington  Drawbridge  Co.  v.  Shepherd, 
20  How.  227,  232,  15  L.   Ed.  896. 


Powers  conferred  by  charter. — Where 
the  Indiana  constitution  contained  such  a 
provision,  the  court  took  judicial  notice 
of  the  powers  conferred  upon  a  certain 
corporation  by  special  charter.  Junction 
R.  Co.  V.  Bank,  12  Wall.  226,  230,  20  L. 
Ed.   385. 

Special  provisions  holding  act  public. — 
The  provisions  in  the  act  of  incorpora- 
tion of  Ohio,  that  it  should  be  considered 
a  public  act,  must  be  regarded  in  courts, 
and  its  enactments  noticed,  without  being 
specially  pleaded,  as  would  be  necessary, 
if  the  act  were  private.  Beaty  v.  Knowler, 
4  Pet.  152,  7  L.   Ed.  813. 

54.  Deemed  public  acts  within  state. — 
And  wherever  a  law  of  a  state  is  held  to 
be  a  public  one,  to  be  judicially  taken 
notice  of  by  the  state  courts,  it  must  be 
regarded  in  like  manner  by  a  court  of 
the  United  States,  when  it  is  required  to 
administer  the  laws  of  the  state.  Cov- 
ington Drawbridge  Co.  v.  Shepherd,  20 
How.    227,   232,   15    L.    Ed.    896. 

Statutes  creating  railroad  corporations. 
— Statutes  of  a  state  creating  railroad 
corporations,  or  licensing  and  authorizing 
them  to  exercise  their  franchises  within 
the  state,  if  deemed  public  acts,  of  which 
the  courts  of  the  state  take  judicial  no- 
tice without  proof,  must  be  judicially  no- 
ticed by  the  circuit  court  of  the  United 
States  sitting  within  the  state.  Martin  v. 
Baltimore,  etc.,  R.  Co.,  151  U.  S.  673,  678, 
38  L.  Ed.  311,  citing  Covington  Draw- 
bridge Co.  V.  Shepherd,  20  How.  227,  232, 
15  L.   Ed.  896. 

55.  Laws  and  judicial  decisions  of  several 
states.— Cheever  v.  Wilson,  9  Wall.  108, 
121,  19  L.  Ed.  604,  citing  Pennington  v. 
Gibson,  16  How.  65,  80,  14  L-  Ed.  847; 
Lamar  v.  Micou,  114  U.  S.  218,  223,  29  L. 
Ed.  94,  citing  Owings  v.  Hull,  9  Pet.  607, 
9  L.  Ed.  246;  Covington  Drawbridge  Co. 
V.  Shepherd,  20  How.  227,  15  L.  Ed.  896; 
Brown  v.  Piper,  91  U.  S.  37,  42,  23  L.  Ed. 
200. 

Pleading. — In  taking  such  notice  of  the 
laws  and  judicial  decisions  of  the  several 
states,  nothing  is  required  to  be  specially 
averred  in  pleading  which  would  not  be 
so  required  by  the  tribunals  of  those 
states  respectively.  Pennington  v.  Gib- 
son, 16  How.  65,  81,  14  L.  Ed.  847. 

Comity  between  states. — Bank  v.  Earle, 
13  Pet.  519,  590,  10  L.  Kd.  274.  See  post, 
"Laws  of  Comity,"  VIII,  H. 

56.  Chicago,  etc..  Railroad  V.  Wiggins 
Ferry  Co.,  119  U.  S.  615,  622,  30  L.  Ed. 
519,    following    Hanley    v.    Donoghue,    116 
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a  lower  court  of  the  United  States,  the  supreme  court  takes  judicial  notice  of 
the  laws  of  every  state  of  the  Union,  because  those  laws  were  judicially  known 
to  the  court  below  as  laws.^^ 

State  Courts. — And  on  a  writ  of  error  to  the  highest  court  of  a  state,  the 
laws  of  that  state,  being  known  to  its  courts  as  law,  must  also  be  judicially 
noticed.^s  But  in  the  state  courts,  the  laws  of  another  state  are  usually  but 
facts,  requiring  to  be  proved  in  order  to  be  considered;  and  the  supreme  court 
does  not  take  judicial  notice  of  them,  unless  made  part  of  the  record  sent  up.^^ 
Yet  sometimes  the  state  courts  do  recognize  the  laws  of  other  states,^*^  and  in 
such  casei  the  supreme  court  will  also  recognize  them,  under  the  general  rule.'^i 


U.  S.  1,  29  L.  Ed.  535;  Lloyd  v.  Matthews, 
155  U.  S.  222,  227,  39  L-  Ed.  128.  And 
see  post,  "Appellate  Practice,"  X. 

57.  Hanley  v.  Donoghue,  116  U.  S.  1, 
6,  29  E.  Ed.  535;  Course  v.  Stead,  4  Dall. 
22,  27,  1  L.  Ed.  724,  note;  Hinde  v.  Vat- 
tier,  5  Pet.  398,  8  E.  Ed.  168;  Owings  v. 
Hull,  9  Pet.  607,  625,  9  E-  Ed.  246;  United 
States  V.  Turner,  11  How.  663,  668,  13  E. 
Ed.  857;  Pennington  v.  Gibson,  16  How. 
65,  14  L.  Ed.  847;  Covii-li,n  Drawbridge 
Co.  V.  Shepherd,  20  How.  :-'27,  230,  15  L. 
Ed.  896;  Cheever  v.  Wilson,  9  Wall.  108, 
19  L.  Ed.  604;  Junction  R.  Co.  v.  Bank,  12 
Wall.  226,  230,  20  L.  Ed.  385;  Lamar  v. 
Micou,  112  U.  S.  452,  474,  28  L.  Ed.  751; 
Mitchell  V.  Overman,  103  U.  S.  62,  64,  26 
L.  Ed.  369;  Thomas  v.  Board  of  Trustees, 
195  U.  S.  207,  49  L.  Ed.  160;  Fourth  Nat. 
Bank  v.  Francklyn,  120  U.  S.  747,  751,  30 
L.  Ed.  825;  Gormley  v.  Bunyan,  138  U. 
S.  623,  34  L.  Ed.  1086;  Martin  v.  Balti- 
more, etc.,  R.  Co.,  151  U.  S.  673,  678,  38 
L.  Ed.  311;  Mills  v.  Green,  159  U.  S.  651, 
657,   40   L.   Ed.   293. 

Statutes  authorizing  special  findings. — 
The  supreme  court  cannot  shut  its  eyes 
to  the  fact  that  in  many  states  in  the 
Union,  in  whose  constitutions  is  found, 
in  the  most  emphatic  language,  an  asser- 
tion of  the  inviolability  of  trial  by  jury, 
are  statutes  authorizing  special  findings 
of  fact  and  providing  for  judgment  on 
those  findings;  that  those  statutes  have 
been  uniformly  recognized  as  valid,  and 
that  a  large  amount  of  the  litigation  in 
the  courts  is  carried  through  in  obedience 
to  the  provisions  of  such  statutes.  Walker 
V.  New  Mexico,  etc.,  R.  Co.,  165  U.  S. 
593,    597,   41    L-    Ed.   837. 

58.  Pennie  v.  Reis,  132  U.  S.  464,  470,  33 
L.  Ed.  426;  Hanley  v.  Donoghue,  116  U. 
S    1,  6,  29   L.    Ed.  535. 

59.  Laws  of  another  state  not  generally 
noticed. — Hanley  v.  Donoghue,  116  U.  S. 
1,  6,  29  L.  Ed.  535;  Liverpool,  etc.,  Steam 
Co.  V.  Phenix  Ins.  Co.,  129  U.  S.  397,  445, 
32  L.  Ed.  788;  Lloyd  V.  Matthews,  155  U. 
S.  222,  227,  39  L.  Ed.  128;  Eastern  Bldg., 
etc.,  Ass'n  v.  Ebaugh,  185  U.  S.  114,  121, 
46  L.  Ed.  830;  Chicago,  etc.,  Railroad  v. 
Wiggins  Ferry  Co.,  119  U.  S.  615,  622,  30 
L.  Ed.  519;  Allen  v.  Alleghany  Co.,  196  U. 
S.  458,  464,  49  L.  Ed.  551.  See  post, 
"Foreign  Laws."  VIII,  I.  And  see  the 
title  FOREIGN  LAWS,  vol.  6.  p.  374. 

Rule   holds   in    spite   of   "full   faith   and 


credit"  clause. — In  Hanley  v.  Donoghue, 
116  U.  S.  1,  6,  29  L.  Ed.  535,  the  court  ex- 
pressly repudiated  the  doctrine  that 
where  the  validity  of  a  state  judgment  is 
to  be  determined,  the  "full  faith  and 
credit"  clause  of  the  constitution  requires 
the  supreme  court  to  take  judicial  notice 
of  the  laws  of  that  state,  even  on  appeal 
from  the  courts  of  another. 

May  refer  to  decisions  in  construing 
law. — '"It  is  true  that  the  supreme  court 
will  not  take  judicial  notice  of  the  de- 
cisions of  the  courts  of  one  state  in  a 
case  coming  to  us  from  the  courts  of  an- 
other. But  nevertheless  it  may  properly 
refer  to  the  opinion  as  a  construction  of 
the  law."  Eastern  Bldg.,  etc.,  Ass'n  v. 
Williamson,  189  U.  S.  122,  128,  47  L.  Ed. 
735. 

60.  Courts  may  recognize  other  state 
laws. — Where  one  state  recognizes  acts 
done  in  pursuance  of  the  laws  of  another 
state,  its  courts  will  take  judicial  cog- 
nizance of  those  laws,  so  far  as  it  may  be 
necessary  to  determine  the  validity  of 
the  acts  alleged  to  be  in  conformity  with 
them.  Carpenter  v.  Dexter,  8  Wall.  513, 
19  L.  Ed.  426;  Little  v.  Herndon,  10  Wall. 
26,    19    L.    Ed.    878. 

61.  Supreme  court  follows  state  practice. 
—Where  by  the  local  law  of  a  state  (as 
in  Tennessee)  its  highest  court  takes  ju- 
dicial notice  of  the  laws  of  other  states, 
the  supreme  court  also,  on  writ  of  error 
might  take  judicial  notice  of  them.  Han- 
ley V.  Donoghue,  116  U.  S.  1,  7,  29  L.  Ed. 
535,  approved  in  Renaud  v.  Abbott,  116 
U.  S.  277,  285,  29  L-  Ed.  629;  Lloyd  v. 
Matthews,  155  U.  S.  222,  227,  39  L.  Ed. 
128;  Jones  v.  United  States,  137  U.  S.  202, 
216,  34  L.  Ed.  691;  In  re  Duncan,  139  U. 
S.  449,  35  L.  Ed.  219;  Field  v.  Clark,  143 
U.  S.  649,  36  L.  Ed.  294;  Lyons  57.  Woods, 
153   U.   S.   649,   38   L.    Ed.   854. 

In  West  Virginia,  statutes  of  that  state, 
or  of  the  parent  state  of  Virginia,  creating 
railroad  corporations,  or  licensing  and 
authorizing  them  to  exercise  their  fran- 
chises within  the  state,  are  deemed  pub- 
lic acts,  of  which  the  courts  of  the  state 
take  judicial  notice,  without  proof.  Doubt- 
less, therefore,  such  statutes  must  be  ju- 
dicially noticed  by  the  circuit  court  of  the 
United  States,  sitting  within  the  state  of 
West  Virginia  and  administering  its  laws, 
and  by  the  federal  supreme  court  on  writ 
of   error   to   that   court.      Martin   v.   Balti- 
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4.  Limits  of  Rule;. — The  court  will  not  resort  to  its  judicial  knowledge  of 
state  legislation  in  order  to  help  out  the  pleadings, ^^  j^qj-  in  any  case  where  it 
is  not  proper  to  do  so  under  the  pleadings.^^  It  cannot  notice  such  legislation 
at  all  unless  found  in  the  official  statute  books  of  the  state  ;^^  but  such  books 
will  be  recognized  as  authentic,  whether  produced  and  read  as  a  part  of  the  case,**^ 
or  for  the  information  of  the  court.^^  The  rule  has  been  extended  to  include 
entries  in  legislative  journals,  so  far  as  they  relate  to  public  legislative  acts.^'''. 
Although  the  courts  will  take  judicial  notice  of  many  statutes  under  the  general 
rule,  a  rule  of  court  may  nevertheless  require  particular  statutes  or  parts  of 
statutes  to  be  set  up  in  the  pleadings.^^ 

5.  TE;RRi'fORiAi,  Laws. — The  laws  of  the  territories  are  also  judicially  noticed 
both  by  the  territorial  and  federal  courts.^^ 

F.  Common  Law. — The  courts  are  bound  to  notice  and  respect  general  cus- 
toms and  usage  as  the  law  of  the  land,  equally  with  the  written  law.'''*^  They 
will  also  take  notice  of  all  the  general  acts  of  parliament  enacted  prior  to  the 
revolution.'^  ^ 

G.  Law   of  Nations. — The   courts   will  take  judicial  notice  of  the  law  of 


more,  etc.,  R.  Co.,  151  U.  S.  673,  678,  38 
L.  Ed.  311,  citing  Covington  Drawbridge 
Co.  V.  Shepherd,  20  How.  227,  232,  15  L. 
Ed.  896. 

In  Maryland. — In  the  courts  of  Mary- 
land the  law  of  New  York  could  only  be 
proved  as  a  fact,  and  hence  could  not 
be  taken  judicial  notice  of  by  the  federal 
supreme  court  on  writ  of  error.  Hunt- 
ington V.  Attrill,  146  U.  S.  657,  678,  36  L 
Ed.  1123,  citing  Hanley  v.  Donoghue,  116 
U.  S.  1,  29  E.  Ed.  535;  Chicago,  etc.,  Rail- 
road V.  Wiggins  Ferry  Co.,  119  U.  S.  615, 
30   E.    Ed.   519. 

62.  Pleading — Changing  ground  of  ac- 
tion.— And  when  a  party  who  has  at  first 
relied  upon  the  common  law  afterwards 
rests  his  claim  to  recovery  upon  a  statute, 
it  raises  a  question  of  pleading,  and  is  not 
controlled  by  the  law  in  regard  to  judicial 
notice  of  statutes.  Union  Pac.  R.  Co.  v. 
Wyler.   158   U.    S.   285,  296,   39   L.   Ed.   983. 

63.  Ruling  upon  demurrer. — The  courts 
cannot  notice  judicially  the  laws  of  a  state 
upon  demurrer,  where  the  facts,  as  stated 
in  the  bill,  make  it  the  duty  of  the  court 
to  rule  in  favor  of  the  plaintiff.  Griffing 
V.  Gibb,  2  Black  519,  17  L.  Ed.  353.  But 
see   ante,   "General   Rule   Stated,"   I. 

64.  Statute  books. — While  the  states  of 
the  Union  are  not  politically  foreign  to 
each  other,  there  is  no  connection  be- 
tween them  in  legislation,  and  the  su- 
preme court  only  takes  notice  of  their 
laws  judicially,  when  they  are  found  in 
the  official  statute  books  of  the  state. 
Ennis  V.  Smith,  14  How.  400,  428,  14  L. 
Ed.   473. 

65.  See  ante,  "Seals  and  Authentica- 
tions,"  VII. 

66.  See  post.  Sources  of  Informa- 
tion,"   XI. 

67.  Legislative  journals. — See  ante, 
"Legislative   Journals,"  VI,   B,   3. 

68.  Subject  to  rules  of  court. — School 
Dist.  V.  Insurance  Co.,  101  U.  S.  472,  25 
L.    Ed.    868. 

69.  Operation      of       laws. — Territorial 


courts  should  know  judicially  whether  the 
laws  of  the  territory  are  in  operation  with 
reference  to  a  subject  brought  before  it 
in  the  regular  course  of  procedure.  Hoyt 
V.  Russell,  117  U.  S.  401,  404,  29  L  Ed. 
914. 

Montana  act  of  May  8,  1873.— The  court 
noticed  judicially  that  the  ^lontana  act  of 
May  8,  1873,  relating  to  proof  of  mining 
claims,  was  not  in  force  in  Lewis  and 
Clark  counties  on  May  13.  1«73.  Hnyt  -'. 
Russell,   117   U.   S.   401,  404,  29  L.   Ed.  914. 

Laws  recognizing  mining  customs. — 
The  courts  take  judicial  notice  of  the  fact 
that  a  territorial  legislature  has  recog- 
nized by  statute  the  validity  and  binding 
force  of  the  rules,  regulations,  and  cus- 
toms of  the  mining  districts.  Sparrow  v. 
Strong,  3  Wall.  97,  104,  18  L.  Ed.  49.  See 
ante,  "Acts  of  Congress,"  VIII,  D,  re- 
garding power  of  territories  to  make 
laws. 

70.  United  States  v.  Arredondo,  6  Pet. 
691,  714,  8  L.  Ed.  547;  Fremont  v.  United 
States,  17  How.  542,  15  L.  Ed.  241;  United 
States  V.  Cambuston,  20  How.  59,  64,  15 
L.  Ed.  828.  See  post,  "Laws  of  Prior 
Governments,"  VIII,  J.  And  see  the  title 
COMMON  LAW,  vol.  3,  p.  958. 

Origin  of  common  law. — And  when 
clearly  proved  they  will  control  the  gen- 
eral law.  This  necessarily  follows  from 
their  presumed  origin — an  act  of  parlia- 
ment or  a  legislative  act.  United  States 
V.  Arredondo,  6  Pet.  691,  714,  8  L-  Ed. 
547. 

7L  Gardner  v.  Collector,  6  Wall.  499, 
509,  18   L.   Ed.  890. 

English  law  since  revolution. — The  law 
of  Great  Britain  since  the  Declaration_  of 
Independence  is  the  law  of  a  foreign 
country,  and,  like  any  other  foreign  law, 
is  matter  of  fact,  which  the  courts  of  this 
country  cannot  be  presumed  to  be  ac- 
quainted with,  or  to  have  judicial  knowl- 
edge of,  unless  it  is  pleaded  and  proved. 
Liverpool,  etc..  Steam  Co.  v.  Phenix  Ins. 
Co.,   129   U.   S.   397,   445,   32  L-   Ed.   788. 
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nations,'^2  ^.nd  of  such  rules  and  regulations  as  have  been  adopted  by  most 
of  the  civilized  states  of  the  worldJ^  But  they  will  recognize  the  general  mari- 
time law  only  so  far  as  it  is  adopted  by  the  laws  and  usages  of  the  country.'^* 

H,    Laws  of  Comity. — The  existence  and  extent  of  the  laws  of  comity  will 
be  noticed  judicially.''^ 

I.    Foreign  Laws — 1.    In  Generai,. — The  existence  of  a  foreign  law,  writ- 


72.  Brown  v.  Piper,  91  U.  S.  37,  42,  23 
L.  Ed.  200.  See  the  title  INTERNA- 
TIONAL LAW,  ante,  p.  239. 

Part  of  our  law. — International  law  is  a 
part  of  our  law,  and  must  be  ascertained 
and  administered  by  the  courts  of  justice 
of  appropriate  jurisdiction,  as  often  as 
questions  of  right  depending  upon  it  are 
duly  presented  for  their  determination. 
The  Paquete  Habana,  175  U.  S.  677,  700, 
44  L.  Ed.  320;  Kansas  v.  Colorada,  206  U. 
S.  46,  97,  51  L.  Ed.  956;  Hilton  v.  Guyot, 
159  U.  S.  113,  40  L.  Ed.  95.  See  the  title 
INTERNATIONAL   EAW,   ante,   p.   239. 

Ceded  territory. — Courts  take  judicial 
notice  that  according  to  the  modern 
usage  of  nations,  on  a  cession  of  terri- 
tory, private  property  is  not  confiscated, 
nor  private  rights  annulled.  Soulard  v. 
United  States,  4  Pet.  511,  7  L.  Ed.  938; 
United  States  v.  Percheman,  7  Pet.  51, 
86,  8  L.  Ed.  604;  Strother  v.  Lucas,  12  Pet. 
410,  435,  9  L.  Ed.  1137;  United  States  v. 
Repentigny,  5  Wall.  211,  260,  18  L.  Ed. 
627;  United  States  v.  Chaves,  159  U.  S. 
452,  40  L.  Ed.  215.  See  post,  "Laws  of 
Prior  Governments,"  VIII,  J. 

Prize  courts. — Prize  courts,  administer- 
ing the  law  of  nations,  are  bound  to  take 
judicial  notice  of,  and  to  give  effect  to,  a 
rule  of  international  law  exempting  a 
fishing  boat  from  capture,  in  the  absence 
of  any  treaty  or  other  public  act  of  their 
own  government  in  relation  thereto.  The 
Paquete  Habana,  175  U.  S.  677,  708,  44 
L.  Ed.  320,  distinguishing  Brown  v.  United 
States,  8  Cranch  110,  123,  125,  3  L.  Ed. 
504. 

73.  International  rules  of  1863. — The 
rules  and  regulations  originally  adopted 
by  the  British  orders  in  council  of  Jan- 
uary 9,  1863,  and  by  congress  in  1864,  and 
accepted  as  obligatory  by  more  than 
thirty  of  the  principal  commercial  states 
of  the  world,  including  almost  all  which 
have  any  shipping  on  the  Atlantic  Ocean, 
will  be  judicially  noticed  by  the  courts.  The 
Scotia,  14  Wall.  170,  20  L.  Ed.  822,  fol- 
lowed in  The  Belgenland,  114  U.  S.  355, 
370,  29  L.  Ed.  152;  Richelieu,  etc.,  Nav. 
Co.  V.  Boston  Marine  Ins.  Co.,  136  U.  S. 
408,  422,  34  L.  Ed.  398,  cited  in  The  New 
York,  175  U.  S.  187,  197,  44  L.  Ed.  126. 
And  in  The  Paquete  Habana,  175  U.  S. 
677,   711,   44  L.   Ed.   320. 

International  rules  of  1885. — In  The 
New  York,  175  _U.  S.  187,  197,  44  L.  Ed. 
126,  the  court  said:  "We  know  of  no  rea- 
son why  the  rule  adopted  in  The  Scotia 
should  not  be  applied  to  the  revised  in- 
ternational rules  and  regulations  (of  1885). 
They  have  also  been  adopted  by  most,  if 


not  all,  the  nations  which  gave  their  as- 
sent to  the  original  rules  and  regulations 
of  1863,  and  tlie  reasons  which  induced 
this  court  to  take  judicial  notice  of  these 
rules    are    equally   persuasive   here." 

Not  giving  laws  extraterritorial  effect. 
— Such  recognition  "is  not  giving  to  the 
statutes  of  any  nation  extraterritorial  ef- 
fect. It  is  not  treating  them  as  general 
maritime  laws,  but  is  a  recognition  of  the 
historical  fact  that  by  common  consent 
of  mankind,  these  rules  have  been  ac- 
quiesced in  as  of  general  obligation.  Of 
that  fact  we  think  we  may  take  judicial 
notice.  Foreign  municipal  laws  must,  in- 
deed, be  proved  as  facts,  but  it  is  not  so 
with  the  law  of  nations."  The  Scotia,  14 
Wall.  170,  188,  20  L-  Ed.  822.  See  post, 
"Foreign  Laws,"  VIII,  I-  And  see  the 
title  FOREIGN  LAWS,  vol.  6,  p.  374. 

74.  The  Scotland,  105  U.  S.  24,  29,  26 
L.  Ed.  1001,  citing  The  Lottawanna,  tl 
Wall.  558,  22  L.  Ed.  654.  See  post,  "For- 
eign Laws,"  VIII,  I,  2. 

General  maritime  law. — "While  we 
have  adopted  the  general  maritime  law  of 
Europe  in  our  statutes,  we  have  not  fol- 
lowed the  British  maritime  law,  which 
cannot  be  recognized  or  administered  by 
our  courts."  The  Scotland,  105  U.  S.  24, 
29,   26   L.   Ed.   1001. 

Canadian  navigation  act. — A  Canadian 
act  regulEtting  navigation  in  Canadian 
waters,  which  is  a  literal  copy  of  the 
corresponding  congressional  act,  will  be 
judicially  recognized  by  our  courts  as  a 
general  law  of  navigation.  The  New 
York,  175  U.  S.  187,  197,  44  L.  Ed.  126.  See 
post,   "Foreign    Laws,"  VIII,   I. 

French  marine  ordinance. — A  French 
decree  which  has  been  promulgated  in  the 
United  States  as  the  law  of  France,  by 
the  joint  act  of  that  department  which 
is  entrusted  with  foreign  intercourse,  and 
of  that  which  is  invested  with  the  powers 
of  war,  seems  to  assume  a  character  of 
notoriety  which  renders  it  admissible  in 
our  courts,  and  it  will  be  noticed  by  a 
court  of  admiralty  as  law.  The  Amelia,  1 
Cranch   1,  38,  2  L.   Ed.   15. 

75.  Bank  v.  Earle,  13  Pet.  519,  590,  10 
L.   Ed.  274. 

Between  the  states. — The  supreme  court 
will  judicially  recognize  that  the  history 
of  the  past,  the  recognized  usages  of  com- 
merce and  trade,  the  general  acquiescence 
of  the  states,  and  state  and  federal  legis- 
lation, all  furnish  the  strongest  evidence 
that  the  several  states  have  adopted  to- 
wards each  other  the  laws  of  comity,  in 
their  fullest  extent.  Bank  v.  Earle;  13 
Pet.   519,  590,  10  L.  Ed.  274. 


698 


JUDICIAL  NOTICE. 


ten  or  unwritten,  cannot  be  judicially  noticed,  but  must  be  proved  as  a  fact,  by 
appropriate  evidence. '^^  The  rule  is  as  well  established  in  courts  of  admiralty  as 
in  courts  of  common  law  or  courts  of  equityJ'^  It  is  equally  well  settled  that  the 
several  states  of  the  Union  are  to  be  considered  as  in  this  respect  foreign  to  each 
other,  and  that  the  courts  of  one  state  are  not  presumed  to  know,  and  therefore 
not  bound  to  take  judicial  notice  of,  the  laws  of  another  stateJ^  But  in  the 
courts  of  the  United  States,  the  laws  of  the  states  are  in  no  sense  foreign  laws, 
and  must  be  noticed  without  proof.'^ 

2.  When  Promulgated. — The  public  laws  of  a  foreign  nation  on  a  subject 
of  common  concern  to  all  nations,  promulgated  by  the  governing  powers  of  a 
country,  assume  the  character  of  notoriety  which  renders  them  admissible  in  the 
courts  of  that  country;  they  can  be  judicially  noticed  as  law,  and  need  not  be 
proved  as  facts.^*^' 

J.  Laws  of  Prior  Governments. — The  laws  of  a  country  newly  acquired 
will  not  be  deemed  foreign  laws;  and  courts  are  bound  judicially  to  notice  the 
laws  of  territories  ceded  to  the  United  States,  under  which  titles  are  claimed.^^ 


76.  Foreign  laws  generally. — Ennis  v. 
Smith,  14  How.  400,  425,  14  L.  Ed.  472; 
Strother  v.  Lucas,  6  Pet.  763,  8  L.  Ed. 
573;  United  States  v.  Wiggins,  14  Pet.  334, 
345,  10  L.  Ed.  481;  Church  v.  Hubbart, 
2  Cranch  187,  235,  2  L.  Ed.  249;  The 
Amelia,  1  Cranch  1,  38,  2  L.  Ed.  15;  Arm- 
strong V.  Lear,  8  Pet.  52,  8  L.  Ed.  863; 
Dainese  v.  Hale,  91  U.  S.  13,  20,  23  L.  Ed. 
190;  Hanley  v.  Donoghue,  116  U.  S.  1,  4, 
29  L.  Ed.  535;  Liverpool,  etc..  Steam  Co. 
V.  Phenix  Ins.  Co..  129  U.  S.  397,  445,  32 
L.  Ed.  788.  And  see  the  title  FOREIGN 
LAWS,  vol.  6,  p.  374. 

When  referred  to  in  treaty. — This  is 
true  though  the  laws  are  referred  to  in  a 
treaty,  of  which  the  court  takes  judicial 
notice.  Dainese  v.  Hale,  91  U.  S.  13,  20, 
23  L.  Ed.   190. 

77.  Rule  applies  in  admiralty. — The 
Amelia,  1  Cranch  1,  38,  2  L.  Ed.  15;  Liver- 
pool, etc.,  Steam  Co.  v.  Phenix  Ins.  Co., 
129    U.    S.    397,   445.   32    L.   Ed.   788. 

78.  States  foreign  to  each  other. — Han- 
lev  V.  Donoghue,  116  U.  S.  1,  4,  29  L.  Ed. 
535;  Lloyd  v.  Matthews,  155  U.  S.  222,  227, 
39  L-  Ed.  128;  Chicago,  etc..  Railroad  v. 
Wiggins  Ferry  Co.,  119  U.  S.  615,  30  L. 
Ed.  519;  Huntington  v.  Attrill,  146  U.  S. 
657,  36  L.  Ed.  1123;  Liverpool,  etc..  Steam 
Co.  V.  Phenix  Ins.  Co.,  129  U.  S.  397,  32 
L.  Ed.  788;  Eastern  Bldg.,  etc.,  Ass'n  v. 
Ebaugh,  185  U.  S.  114,  46  L.  Ed.  830; 
Eastern  Bldg.,  etc.,  Ass'n  v.  Williamson, 
189  U.  S.  122.  47  L.  Ed.  735.  And  see  the 
title   FOREIGN  LAWS,  vol.   6,  p.   374. 

79.  Not  foreign  to  United  States. — 
Owings  V.  Hull.  9  Pet.  607,  623,  9  L.  Ed. 
246;  United  States  v.  Turner,  11  How. 
663.  667,  13  L-  Ed.  857.  And  see  ante, 
"State  and  Territorial   Laws,"  VII,   E. 

80.  The  New  York,  175  U.  S.  187,  196, 
44  L.  Ed.  126;  Ennis  v.  Smith,  14  How. 
400,  426,  14  L.  Ed.  472,  citing  The  Amelia, 
1  Cranch  1,  2  L.  Ed.  15.  See  ante,  "Law 
of  Nations,"  VIII,  G.  _ 

Become  law  of  nations. — Foreign  mu- 
nicipal laws  must  indeed  be  proved  as 
facts,   but   it   is    not   so   when   those    laws 


have  been  adopted  as  the  law  of  nations. 
The  Scotia,  14  Wall.  170,  188,  20  L.  Ed. 
822.     See  ante,  "Law  of  Nations,"  VIII,  G. 

Rule  usually  evoked  in  admiralty  courts. 
— The  Amelia.  1  Cranch  1,  38,  2  L.  Ed. 
15;  The  New  York,  175  U.  S.  187,  196,  44 
L.  Ed.  126,  citing  The  Scotia,  14  Wall. 
170,  20  L.  Ed.  822;  The  Belgenland,  114 
U.  S.  355,  370,  29  L-  Ed.  152;  Richelieu, 
etc.,  Nav.  Co.  v.  Boston  Marine  Ins.  Co., 
136  U.  S.  408,  422,  34  L.  Ed.  398,  and  dis- 
tinguishing Liverpool,  etc.,  Steam  Co.  v. 
Phenix  Ins.  Co.,  129  U.  S.  397,  32  L.  Ed. 
788. 

81.  Fremont  v.  United  States,  17  How. 
542,  556,  15  L.  Ed.  241;  United  States  v. 
Perot,  98  U.  S.  428,  430,  25  L.  Ed.  251; 
United  States  v.  Chaves,  159  U.  S.  452, 
459,  40  L.  Ed.  215.  And  see  the  title 
FOREIGN  LAWS,  vol.  6,  p.  374. 

Rule  well  settled. — The  supreme  court 
has  repeatedly  and  expressly  rulfd,  with 
respect  to  the  territories  acquired  by  the 
United  States,  either  by  purchase  or  con- 
quest, that  the  laws  and  institutions  in 
force  within  those  territories  at  the  time 
of  the  acquisition,  were  not  from  thence 
to  be  regarded  as  foreign  laws,  and  in 
that  aspect  to  be  proved  as  matters  of 
fact,  but  that  the  courts  of  the  United 
States  were  authorized  and  bound  to  take 
the  same  judicial  cognizance  and  notice 
of  these  laws  which  they  were  authorized 
and  bound  to  extend  to  the  laws  of  the 
several  states.  Arguello  v.  United  States, 
18  How.  539,  550,  15  L.  Ed.  478,  citing 
United  States  v.  King,  7  How.  833,  12  L. 
Ed.  934;  United  States  v.  Philadelphia, 
11  How^  609.  13  L.  Ed.  834,  and  United 
States  V.  Turner,  11  How.  663,  13  L.  Ed. 
857. 

Official  customs  and  usages. — The  laws 
of  Florida  and  Louisiana,  as  well  as  the 
territories  ceded  by  Mexico,  under  which 
titles  were  claimed,  were  never  treated  by 
the  courts  as  foreign  laws.  It  was  always 
held  that  the  court  w^as  bound  judicially 
to  notice  them,  but  in  doing  this  it  was 
undoubtedly   often   necessary    to     inquire 
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IX.    Miscellaneous. 

There  are  also  certain  miscellaneous  matters  which  the  courts  have  either  no- 
ticed or  refused  to  notice  judicially.^^ 

Need  for  Equitable  Legislation. — The  supreme  court  may  properly  take 
judicial  notice  of  the  fact  that  many  claims  against  the  United  States  cannot  be 
enforced  by  suit,  but  provision  for  which  may,  and  upon  grounds  of  equity  and 
justice  ought  to  be,  made  by  special  legislation. ^^ 

Value  of  Solicitor's  Services. — The  amount  of  a  solicitor's  fee,  to  be  paid 
from  a  trust  fund,  is  within  the  judicial  discretion  of  the  court,  and  in  fixing 
that  amount  the  court  could  proceed  upon  its  own  knowledge  of  the  value  of 
the  solicitor's  services.*"^ 

Violation  of  Municipal  Laws. — The  court  may  take  judicial  notice,  from 
the  existence  of  war,  that  a  whole  people  are  public  enemies;  but  it  cannot  take 
notice  that  a  whole  people,  or  individuals  of  it,  have  violated  the  municipal  laws 
of  the  country.  Such  violation  could  only  be  shown  by  the  record  of  the  party's 
conviction.^-* 

Judicial  Powers  of  Consul. — Courts  cannot  ex  officio  recognize  that  ju- 
dicial powers  are  necessarily  incident  to  the  office  of  consul,  although  usually 
co«ferred  upon  consuls  of  Christian  nations  in  Pagan  and  Mahometan  coun- 
tries ;  the  existence  and  extent  of  such  powers  depend  on  the  treaty  stipulations 
and  positive  laws  of  the  nations  concerned. ^^^ 

Notes  Issued  by  Rebel  State  Bank. — The  supreme  court  cannot  ssy  ju- 
dicially, from  the  mere  existence  of  rebellion,  that  notes  issued  by  a  rebel  state 


into  official  customs  and  forms  and  usages. 
Fremont  v.  United  States,  17  How.  542, 
15  L.  Ed.  241;  United  States  v.  Cambus- 
ton,  20  How.  59,  64,  15  L.  Ed.  828.  See 
ante,   "Common    Law,"'    VIII,   F. 

Spanish  laws  in  Florida. — In  adjudicating 
property  rights  in  Florida  under  the 
second  section  of  the  act  of  1824,  courts 
are  bound  to  take  judicial  notice  of  the 
laws  or  ordinances  of  Spain.  United 
States  V.  Arredondo,  6  Pet.  691,  714,  8 
L.    Ed.   547. 

In  Louisiana. — The  same  notice  is  taken 
of  the  Spanish  laws  which  formerly  pre- 
vailed in  Louisiana,  and  upon  which  the 
titles  to  land  in  that  state  depend.  United 
States  V.  Turner,  11  How.  663,  667,  13  L. 
Ed.    857. 

Mexican  laws  in  Texas. — In  United 
States  V.  Perot,  98  U.  S.  428,  430,  25  L. 
Ed.  251,  the  court  held  that  the  laws  of 
Mexico,  of  force  in  Texas  previous  to  the 
Texan  revolution,  were  the  laws  not  of  a 
foreign,  but  of  an  antecedent  government, 
and  hence  to  be  judicially  noticed. 

In  New  Mexico. — The  courts  also  take 
notice  of  Mexican  laws  in  force  in  the  ter- 
ritory of  New  IMexico  prior  to  its  cession 
to  the  United  States.  Crespin  v.  United 
States,  168  U.  S.  208,  212,  42  L.  Ed.  438; 
United  States  v.  Chaves,  159  U.  S.  452, 
459,    40    L.    Ed.    215. 

Mexican  archives. — Mexican  archives 
are  public  documents  which  our  courts 
liave  a  right  to  consult  judicially,  so  far 
as  they  relate  to  ancient  land  grants  in 
California.  United  States  v.  Teschmaker, 
22  Wall.  392,  405,  16  L-  Ed.  353,  citing 
Romero  v.  United  States,  1  Wall.  721,  742 
17   L.   Ed.  627. 

French   and    Spanish   treaties. — Treaties 


m.ade  by  the  ceding  governments,  and  re- 
lating to  territory  ceded,  must  also  be 
noticed  judicially  by  the  courts.  United 
States  V.  Reynes,  9  How.  127,  146,  13  L. 
Ed.  74. 

Treaties  with  Florida  Indians. — In  Wil- 
son V.  Wall,  6  Wall.  83,  87,  18  L.  Ed.  727, 
the  court  judicially  noticed  that  when  the 
United  States  acquired  and  took  posses- 
sion of  the  Floridas  under  the  Louisiana 
treaty,  the  treaties  which  had  been  made 
v.-ith  the  Indian  tribes  remained  in  force 
over  all  the  ceded  territories,  as  the  laws 
which  regulate  the  relations  with  all  the 
Indians  who  were  parties  to  them;  that 
they  were  binding  on  the  United  States 
as  the  fundamental  laws  of  Indian  right, 
acknowledged  by  royal  orders  and  mu- 
nicipal regulations,  and  that  by  these,  the 
Indian  right  was  not  merely  of  posses- 
sion,  but    of   alienation. 

Rights  and  titles.— Since  rights  and 
titles,  acquired  under  ceding  governments, 
remain  unimpaired  under  our  government 
it  also  follows  that  courts  cannot  know 
judicially  that  a  right  and  title  in  contro- 
versy was  not  so  acquired.  Sparrow  v. 
Strong,  3  Wall.  97,  104,  18  L.   Ed.  49. 

82.  Miscellaneous. — See  ante,  "Miscel- 
laneous  Matters   of  Notoriety,"  II,  N. 

83.  United  States  v.  McDougall,  121  U. 
S.   89,   98,  30   L.   Ed.   861. 

83a.  Harrison  v.  Perea.  168  U.  S.  311, 
325,  42  L.  Ed.  478,  citing  Trustees  v. 
Greenough,  105  U.  S.  527,  26  L.  Ed.  1157; 
Fowler  v.  Equitable  Trust  Co.,  141  U.  S. 
411,  415,  35  L.  Ed.  794. 

84.  Atwood  V.  Weems,  99  U.  S.  183, 
188,   25   L.   Ed.   471. 

84a.  Dainese  v.  Hale,  91  U.  S.  13.  23  L. 
Ed.  190. 
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bank  were  issued  in  support  of  such  rebellion. ^^ 

Specific  Tract  of  Land  in  General  Tract. — A  court  cannot  judicially  know- 
that  a  certain  tract  of  land,  excepted  in  general  terms  from  a  deed  of  convey- 
ance, does  not  include  a  specific  tract  which  is  the  subject  of  the  controversy.^"* 

Identifying  Deed. — A  court  cannot  judicially  know  that  a  deed  forming  a 
part  of  a  bill  of  exceptions,  and  contained  in  the  record,  is  the  same  deed  which 
is  referred  to  and  made  part  of  the  finding  of  the  jury  in  a  special  verdict,  or 
what  are  the  other  evidences  of  title  connected  with  the  latter  deed.^''' 

Identifying  Land  Grant. — A  court  cannot  take  judicial  notice  of  the  iden- 
tity of  a  grant  in  litigation  with  another  grant  referred  to  in  the  state  reports, 
when  this  identity  is  not  admitted  in  the  bill  or  set  up  in  a  plea  or  answer.^^ 

X.    Appellate  Practice, 

While  it  is  ordinarily  true  that  the  supreme  court,  on  appeal,  takes  notice  of 
only  such  facts  as  are  found  by  the  lower  court,  it  may  take  notice  of  matters  of 
common  observation,  of  statutes,  records  or  public  documents,  though  not  called 
to  its  attention,  and  to  other  similar  matters  of  judicial  cognizance.^^  But  ju- 
dicial knowledge  cannot  be  resorted  to  in  order  to  raise  questions  not  presented 
by  the  record.'^*^     Nevertheless,  as  a  recognized  exception,  courts  will  always  no- 


85.  Keith  v.  Clark.  97  U.  S.  454,  4G6,  24 
L.   Ed.   1071. 

86.  Gi-eenleaf  v.  Birth,  6  Pet.  302,  311, 
S   L.   Ed.   406. 

87.  McArthur  v.  Porter,  1  Pet.  626,  7 
L.   Ed.   290. 

88.  Stewart  v.  Masterson,  131  U.  S.  151, 
158,  33  L.   Ed.  114. 

89.  Rule  on  appeal. — New  York  In- 
dians 7'.  United  States,  170  U.  S.  1,  32,  42 
L.  Ed.  927.  And  see  ante,  "State  and 
Territorial  Laws,"  VIII,  E. 

Verdict  inconsistent  with  rule. — Alle- 
gations in  an  indictment,  which  are  incon- 
sistent with  facts  of  which  the  court  must 
take  judicial  notice,  cannot  be  treated  as 
conclusively  supporting  a  verdict  and 
judgment.  Jones  v.  United  States,  137 
U.    S.   202,   34   L.   Ed.   691. 

90.  Questions  not  presented  by  record. 
—Mutual  Life  Ins.  Co.  v.  McGrew,  188  U. 
S.  291,  312,  47  L.  Ed.  4S0;  !\Iountain  View 
Min.,  etc.,  Co.  v.  McFadden,  180  U.  S. 
533,  536,  45  L.  Ed  656,  citing  Oregon  Short 
Line,  etc.,  R.  Co.  v.  Skottowe,  162  U.  S. 
490,  40  L.  Ed.  1048;  Powell  v.  Brunswick 
County,  150  U.  S.  433,  440,  37  L.  Ed.  1134; 
Thayer's  Ev.,  c.  7,  and  distinguishing 
Spokane  Falls,  etc.,  R.  Co.  v.  Ziegler,  167 
U.    S.    65,   42    L.    Ed.    79. 

Reason  for  rule. — Where  the  averments 
bring  no  controversy  before  the  court, 
in  respect  of  which  resort  might  be  had 
to  judicial  knowledge,  such  knowledge 
cannot  be  had.  Courts  cannot  make  the 
case  other  than  the  parties  have  made  it, 
by  taking  judicial  notice  of  facts  which 
they  did  not  choose  to  rely  upon  in  their 
pleadings.  Mountain  View  Min.,  etc.,  Co. 
V.  McFadden.  180  U.  S.  533,  536,  45  L. 
Ed.  656;  Arkansas  v.  Kansas,  etc.,  Coal 
Co.,  183  U.  S.  185,  46  L.  Ed.  144.  See 
ante,  "General   Rule   Stated,"   I. 

Federal  question— "If  it  appear  from 
the  record  by  clear  and  necessary  intend- 
ment that  the  federal  question  must  have 


been  directly  involved  so  that  the  state 
court  could  not  have  given  judgment 
without  deciding  it,  that  will  be  sutificient; 
hut  resort  cannot  be  had  to  the  expe- 
dient of  importing  into  the  record  the  leg- 
islation of  the  state  as  judicially  known  ta 
its  courts,  and  holding  the  validity  of  such 
legislation  to  have  been  drawn  in  ques- 
tion, and  a  decision  necessarily  rendered 
thereon,  in  arriving  at  conclusions  upon 
the  matters  actually  presented  and  con- 
sidered." Powell  V.  Brunswick  County, 
150  U.  S.  433,  440,  37  L.  Ed.  1134;  Yazoo, 
etc.,  R.  Co.  V.  Adams,  180  U.  S.  41,  45  L- 
Ed.  415;  Mountain  View  Min.,  etc.,  Co.  v. 
McFadden,  180  U.  S.  533,  45  L.  Ed.  656. 

Federal  question  shown  by  charter. — 
Where  the  record  shows  the  defendant  to 
be  "a  corporation  duly  organized,  exist- 
ing and  doing  business  in  the  state  of 
Oregon,"  but  does  not  show  the  existence 
of  a  federal  question,  the  court  will  not 
take  judicial  notice  of  the  nature  and 
character  of  defendant's  charter  in  order 
to  get  jurisdiction.  Oregon  Short  Line, 
etc.,  R.  Co.  V.  Skottowe,  162  U.  S.  490,  497, 
40    L.    Ed.    1048. 

Judgment  under  confederacy. — The 
court  will  not,  in  order  to  obtain  juris- 
diction, take  judicial  cognizance  of  the 
fact  that  a  judgment  in  a  primary  state 
court  of  the  South — affirmed  in  the 
highest  state  court  after  the  restoration 
of  the  federal  authority — was  rendered 
after  the  state  was  in  proclaimed  rebel- 
lion, and  by  judges  who  had  sworn  alle- 
giance to  the  rebel  confederacy,  the  record 
not  disclosing  the  fact  that  the  want  of 
authority  under  the  federal  constitution 
of  such  primary  court  was  in  such  court 
drawn  in  question  and  decided  against. 
Walker  v.  Villavaso,  6  Wall.  124,  18  L. 
Ed.   853. 

Interstate  commerce  as  giving  jurisdic- 
tion.— The  circuit  court  could  not  take 
judicial  notice,  in  order  to  obtain  jurisdic- 
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tice  jurisdictional  facts,  however  called  to  their  attention.^i 

XI.    Sources  of  Information. 

If  the  judge's  memory  or  information  is  at  fault  regarding  a  subject  of  which 
courts  are  bound  to  take  judicial  notice,  he  may  inform  himself  by  resorting  to 
any  means  for  that  purpose  which  he  may  deem  safe  and  proper.^^  Under  this 
rule,  courts  have  obtained  information  from  many  sources,  in  regard  to  matter  of 
law  which  it  was  their  office  to  know,^^  in  regard  to  the  existence  and  construc- 
tion of  statutes,^^  in  regard  to  such  foreign  matters  as  the  existence  and  recog- 
nition of  foreign  governments  and  wars,^^  or  the  diplomatic  character  of  a  per- 


tion,  of  the  fact  that  persons  whose  ad- 
vent was  objected  to  as  perilous  to  a 
community  could  only  be  brought  there 
by  way  of  the  Indian  territory,  and  that 
the  word  "import"  as  used  in  the  bill 
meant  to  bring  into  from  another  state 
or  foreign  country.  Arkansas  v.  Kan- 
sas, etc.,  Coal  Co.,  183  U.  S.  185,  46  L. 
Ed.   144. 

Knowledge  of  state  laws. — Where  a 
federal  question  does  not  clearly  appear, 
the  fault  is  not  aided  by  the  court's  knowl- 
edge of  state  legislation.  Mountain  View 
Min.,  etc.,  Co.  v.  McFadden,  180  U.  S.  533, 
:;?.(\.  45   L.   Ed.  656. 

Knowledge  of  treaties. — Where  a  fed- 
eral question  does  not  clearly  appear 
upon  the  pleadings,  the  court  will  not 
resort  to  its  judicial  knowledge  of  ex- 
isting treaties  in  order  to  help  out  the 
pleadings.  Mutual  Life  Ins.  Co.  v.  Mc- 
Grew,   188  U.  S.   291,  312,  47  L.   Ed.  480. 

91.  Jurisdictional  facts  always  noticed. 
— In  Pennsjivania  R.  Co.  v.  St.  Louis, 
etc.,  R.  Co.,  116  U.  S.  472,  473,  29  L.  Ed. 
696,  the  supreme  court  juflicially  noticed 
facts  tending  to  defeat  its  jurisdiction, 
and  allowed  counsel  to  file  printed  argu- 
ments regarding  the  citizenship  of  par- 
ties, although  a  plea  to  the  jurisdiction 
which  had  been  overruled  in  the  lower 
court  did  not  appear  in   the  record. 

Federal  character  of  corporation. — And 
in  Texas,  etc.,  R.  Co.  v.  Codv,  166  U.  S. 
606,  610,  41  L.  Ed.  1132,  the  same  fact  was 
noticed  though  the  federal  character  of  a 
corporation  was  not  alleged  in  the  plead- 
in  ??. 

92.  Sources  of  information. — Fremont  v. 
Vnited  States,  17  How.  542,  556,  15  L- 
Ed.  241;  Brown  v.  Piper,  91  U.  S..  37.  42, 
^3  L.  Ed.  200;  Hoyt  v.  Russell,  117  U.  S. 
401,  405,  29  L.  Ed.  914;  Jones  v.  United 
States,   137   U.   S.    202,  216,   34   L.    Ed.   691. 

93.  As  to  matters  of  law. — Jones  v. 
United  States,  137  U.  S.  202,  216,  34  L. 
Ed.  691,  citing  Fremont  v.  United  States, 
17  How.  542,  557,  15  L.  Ed.  241;  Brown 
r.   Piper,  91  U.   S.  37,   42,  23    L.   Ed.   200. 

94.  As  to  existence  and  construction  of 
statutes. — The  judges  have  a  right  to  re- 
sort to  any  source  of  information  which 
in  its  nature  is  capable  of  conveying  to 
the  judicial  mind  a  clear  and  satisfac- 
tory answer  to  such  question.  Gardner 
V.  Collector,  6  Wall.  499,  511,  18  L.  Ed. 
890,  cited  and  approved  in   South   Ottawa 


V.  Perkins,  94  U.  S.  260,  24  L.  Ed.  154.  See 
ante,   "Legislative  Journals,"   VI,   B,   3. 

Official  records,  journals,  messages. — 
They  may  consult  the  original  roll  or 
other  official  records.  Jones  v.  United 
States,  137  U.  S.  202,  216,  34  L-  Ed.  691, 
citing  Gardner  v.  Collector,  6  Wall.  499, 
18  L.  Ed.  890;  South  Ottawa  v.  Perkins, 
94  U.  S.  260,  267,  269,  277,  24  L.  Ed.  154; 
Post  V.  Supervisors,  105  U.  S.  667,  26  L. 
Ed.  1204.  See  ante,  "Public  Officers, 
Records  and  Documents,"  VI. 

As  to  date  of  statute, — The  record  of 
the  secretary  of  state  of  the  time  of  filing 
a  bill,  the  journals  of  the  two  houses  of 
congress,  and  the  message  of  the  presi- 
dent, may  all  produce  stronger  conviction 
of  the  day  and  of  the  year  in  which  the 
bill  was  signed  than  the  date  affixed  by 
the  president,  and  there  is  no  reason  why 
the  court  should  confine  itself  to  the  date 
made  by  the  president,  or,  if  he  has  made 
none,  should  reject  all  other  sources  of 
knowledge.  The  judicial  notice  of  the 
court  must  extend,  not  only  to  the  exist- 
ence of  the  statute,  but  to  the  time  at 
which  it  takes  efifect,  and  to  its  true  con- 
struction. Gardner  t'.  Collector,  6  Wall. 
499,  508,  18  L.   Ed.  890. 

Official  customs  and  practice. — In  Fre- 
mont V.  United  States,  17  How.  542,  15 
L.  Ed.  241,  the  court  said:  "It  is  un- 
doubtedly often  necessary  to  inquire  into 
official  customs  and  forms  and  usages. 
They  constitute  what  may  be  called  the 
common  or  unwritten  law  of  every 
civilized  country.  And  when  there  are 
no  published  reports  of  judicial  decisions 
which  show  the  received  construction  of 
a  statute,  and  the  powers  exercised  under 
it  by  the  tribunals  or  officers  of  the  gov- 
ernment, it  is  often  necessary  to  seek  in- 
formation from  other  authentic  sources, 
such  as  the  records  of  official  acts,  and 
the  practice  of  the  different  tribunals  and 
public    authorities." 

Official  knowledge. — And  it  may  some- 
times be  necessary  to  seek  information 
from  individuals  whose  official  position 
or  pursuits  have  given  them  opportunities 
of  acquiring  knowledge.  Fremont  v. 
United  States,  17  How.  542,  15  L.  Ed. 
241. 

95.  Inquiries  of  state  department. — In 
order  to  determine  the  existence  or  rec- 
ognition of  foreign  governments,  the 
state      department      may      be      consulted. 
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son  claiming  to  be  a  foreign  representative,^*'  in  regard  to  international  law,^'' 
and  in  regard  to  many  other  matters,  including  matters  of  science^^  and  his- 
tory,^^  and  matters  of  interpretation.^ 

Discretionary  Power. — "But  it  has  always  been  held  that  it  is  for  the 
court  to  decide  what  weight  is  to  be  given  to  information  obtained  from  any  of 
these  sources.  It  exercises  the  same  discretion  and  power,  in  this  respect,  which 
it  exercises  when  it  refers  to  the  different  reported  decisions  of  state  courts,  and 
compares  them  together,  in  order  to  make  up  an  opinion  as  to  the  unwritten  law 
of  the  state,  or  the  construction  given  to  one  of  its  statutes. "^ 
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Jones  V.  United  States,  137  U.  S.  202,  216, 
34  L.   Ed.   691. 

And  to  determine  the  existence  or  rec- 
ognition of  a  foreign  civil  war.  Under- 
hill  V.  Hernandez,  168  U.  S.  250,  253,  42 
L.  Ed.  456.  And  see  ante,  "Foreign  Af- 
fairs,"  V,   B. 

96.  As  to  foreign  representatives. — • 
Jones  V.  United  States,  137  U.  S.  202,  216, 
34  L.  Ed.  691.  x\nd  see  ante,  "Foreign 
Affairs,"  V,   B. 

Department  records. — In  Ex  parte  Hitz, 
111  U.  S.  766,  28  L.  Ed.  592,  the  court 
took  judicial  notice  of  the  records  of 
the  department  of  state,  and  informed 
itself  by  inquiry  as  to  the  status  of  an 
alleged  representative  of  a  foreign  gov- 
ernment. 

Department  certificate. — And  in  In  re 
Baiz,  135  U.  S.  403,  432,  34  L.  Ed.  222,  on 
the  same  point  the  court  said:  "We  do 
not  assume  to  sit  in  judgment  upon  the 
decision  of  the  executive  hi  reference  to 
the  public  character  of  a  person  claiming 
to  be  a  foreign  minister,  and  therefore 
have  the  right  to  accept  the  certificate  of 
the  state  department  that  a  party  is  or 
is  not  a  privileged  person,  and  cannot 
properly  be  asked  to  proceed  upon  argu- 
mentative or  collateral  proof." 

97.  As  to  international  law. — The  most 
certain  guide,  no  doubt,  for  the  decision 
of  questions  of  international  law  is  a 
treaty  or  a  statute  of  this  country.  But 
when,  as  is  the  case  here,  there  is  no 
written  law  upon  the  subject,  the  duty 
still  rests'  upon  the  judicial  tribunals  of 
ascertaining   and   declaring    what   the    law 


is,  whenever  it  becomes  necessary  to  do 
so  in  order  to  determine  the  rights  of  par- 
ties to  suits  regularly  brought  before 
them.  In  doing  this,  the  courts  must  ob- 
tain such  aid  as  they  can  from  judicial 
decisions,  from  works  of  jurists  and  com- 
mentators, and  from  the  acts  and  usages 
of  civilized  nations.  Hilton  v.  Guyot,  159 
U.  S.  113,  40  L.  Ed.  95,  citing  Fremont  v. 
United  States,  17  How.  542,  557,  15  L.  Ed. 
241.  See  ante,  "Law  of  Nations,"  VIII,  G. 
Works  on  international  law. — Works 
on  international  law  are  resorted  to  by 
judicial  tribunals,  not  for  the  speculations 
of  their  authors  concerning  what  the  law 
ought  to  be,  but  for  trustworthy  evidence 
of  what  the  law  really  is.  The  Paquete 
Habana,  175  U.  S.  677,  700,  44  L.  Ed.  320, 
citing  Hilton  v.  Guyot,  159  U.  S.  113,  163, 
164,  214,  215,  40  L.  Ed.  95;  The  Scotia,  It 
Wall.  170,  188,  20  L-  Ed.  822;  Respublica 
V.  De  Longchamps,  1  Dall.  Ill,  116,  1  L. 
Ed.    59. 

98.  Scientific  works. — Brown  v.  Piper, 
91  U.  S.  37,  42,  23  L-  Ed.  200,  citing  1 
Greenleaf  11;  Hoyt  v.  Russell,  117  U.  S. 
401,  405,  29   L.   Ed.   914. 

99.  Historical  works. — Hoyt  v.  Russell, 
117   U.   S.   401,  405,  29   L.   Ed.  914. 

1.  Dictionaries. — In  determining  the  or- 
dinary meaning  of  words  in  our  language, 
dictionaries  are  admitted  to  aid  the  mem- 
ory and  understanding  of  the  court.  Nix 
V.  Hedden,  149  U.  S.  304,  307,  37  L.  Ed. 
745. 

2.  Fremont  v.  United  States,  17  How. 
542,  557,   15   h.   Ed.   241. 
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B.  Heirs,  708. 
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D.  Lienholders,  709. 

E.  Purchasers,  709. 
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D.  Ascertainment  of  Debts,  710. 
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A.  In  General,  711. 

B.  Persons   Interested,   711. 
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XII.   Appraisement,   712. 
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B.  Rule  of  Decision,  712. 

C.  Appointment  of  Appraisers,  712. 

D.  Fraudulent  Appraisement,  712. 
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A.  Necessity   for,  712. 

B.  Sufficiency  of,  712. 
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1.  In  General,  712. 

2.  By  Publication,  712. 
C.  Proof  of  Notice,  713. 

XV.    Conduct  of  Sale,  713. 

A.  In  General,  713. 

B.  Conformity  to  Statute,  713. 

C.  Conformity  to  Decree,  713. 

D.  Time   of   Making   Sale,   713. 

1.  After  Sufficient  Notice,  713. 

2.  Pending  Appeal,  714. 

3.  Adjournment  or  Postponement,  714. 

a.  In  General,  714. 

b.  To   Ascertain   Debts,   714. 

c.  For  Inadequacy  of  Amount   Bid,  715. 

d.  To  Determine  Rights  of  Stranger,  715. 

E.  Manner  of  Making  Sale,  715. 

1.  Discretion  of   Court,  715. 

2.  Public  or   Private,  715. 

3.  In  Parcel  or  in  Gross,  715. 

F.  Terms  and  Conditions,  716. 

G.  Powers  and  Duties  of  Officers,  716. 
H.  Bidding.  716. 

1.  In  General.   716. 

2.  Sham  Bidding  and  Puffing,  716. 

3.  Preventing  Competition,   716. 

a.  In   General,  716. 

b.  Bidding  Agreements,  717. 

c.  Bidding  Associations.  717. 
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4.  Manner  of  Making,  721. 
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XVII.    Confirmation  of  Sale,  721. 

A.  Necessity   for  Confirmation,  721. 

1.  In  General,  721. 

2.  To  Bind  Bidder,  721. 

a.  To   Performance  of  Bid,  721. 

b.  For   Deficiency   on   Resale,  721. 

(1)  In  General,  721. 

(2)  On   Refusal  to  Perform,  721. 

B.  Propriety   of   Confirmation,   721. 
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C.  Jurisdiction   to   Confirm,  722. 

D.  Discretion   of   Court,    722. 

E.  Proceedings  to  Obtain  Confirmation,  722. 
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2.  Notice,  729. 
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B.  Proceedings  for  Resale,  730. 

C.  Appeal  Pending  Resale,  730. 

D.  Liability  of  Bidder,  730. 

1.  In  General.  730. 

2.  Enforcement  of,  730. 

E.  Title  of  Purchaser  on  Resale,  731. 

XX.  Redemption,   731. 

A.  Rule  of  Decision.  731. 

B.  Who  May  Redeem,  731. 

C.  Effect  of  Redemption,  731. 

XXI.  Deed,  731. 

A.  Description  of  Property,  731. 
7  U  S  Enc— 45 
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B.  Reference  to  Decree,  731. 

C.  To  Whom  Executed,  731. 

D.  Proof  of  Deed,  731. 

E.  Recordation  of  Deed,  732. 

F.  Operation  and  Effect  of  Deed,  732. 

1.  In  General,  732. 

2.  To  Pass  Title,  732. 

3.  As  Evidence,  732. 

XXII.   Distribution  and  Investment  of  Proceeds,  732. 

A.  Distribution,  732. 

1.  Among  Several  Lienholders,  732, 

2.  Period  of  Distribution,  732. 

B.  Investment,  732. 

C.  Objections  to  the  Manner  of  Investment  and  Distribution,  7Z2. 

D.  Effect  on  Title  of  Purchaser,  733. 

XXm.   Validity  of  Sale,  733. 

A.  In  General,  7Z2). 

B.  Presumption  of  Validity,  733. 

C.  Curative  Acts,  7Z?>. 

XXIV.   Effect  of  Sale,  72>Z. 

A.  To  Pass  Title,  7?>2>. 

B.  To  Warrant  Title  or  Property,  734. 

C.  On  Rights  of  Purchaser,  735. 

D.  On  Obligation  of  Debtor,  735. 

E.  On  Rights  of  Third  Persons,  735. 

F.  As  to  Encumbrances,  736. 

G.  As  to  Right  of  Possession,  736. 
H.  As  to  Homestead  Rights,  736. 

XXV.    Collateral  Attack,  736. 

A.  In  General,  736. 

B.  Where  Proceedings  Voidable,  7Z6. 

C.  Where  Proceedings  Void,  72)7. 

CROSS   REFERENCES. 

See  the  titles  Creditors'  Suits,  vol.  5,  p.  22;  Exeicutors  and  Adminis- 
trators, vol.  6,  p.  119;  Indians,  vol.  6,  p.  906;  Infants,  vol.  6,  p.  1012;  Me- 
chanics' Liens  ;  Mortgages  and  Deeds  oe  Trust  ;  Public  Lands  ;  Railroads  ; 
Receivers;  Revenue  Laws;  Sheriffs',  Constables'  and  Marshals'  Sales; 
Taxation;  War. 

I.    Definition, 

A  judicial  sale  is  a  sale  made,  under  the  authority  of  a  court  having  competent 
jurisdiction  to  order  it,^  by  a  legally  appointed  and  commissioned  officer, ^  act- 
ing under  the  authority  and  direction  of  the  court.^  In  order  that  a  sale,  made 
pursuant  to  an  order  of  a  chancellor,  should  be  a  judicial  sale,  it  is  necessary  that 
he  have  authority  to  decree"*  and  confirm  it.^    The  sale  is  made  by  the  court  and 

1.  Definition. — See  post,  "Order  or  De-  ficer,  to  another  private  person,  is  not  a 
cree   of   Sale,"   IX.  judicial  sale.  Williamson  v.  Berry,  8  How. 

Sales  by  probate  courts. — A  sale  by  or-  405,  547,  12  L.  Ed.  1170.     See  post,  "Who 

der  of  a  probate  court  is  a  judicial   sale.  May  Make   Sale,"  XI. 

Davis  V.  Gaines,  104  U.  S.  386,  391,  26  L.  3.    See  post,  "Control  of  Proceedings  by 

Ed.  757;  Grignon  v.  Astor,  2  How.  319,  11  Court,"    IV. 

L.   Ed.   283;   Thompson  v.  Tolmie,  2   Pet.  4.     Jurisdiction    to    order Williamson 

157,   7   L.    Ed.   381.  V.  Berry,  8   How.  495,   547,   12   L.  Ed.  1170 

2.  Made  by 'officer  of  court. — A  sale  by  5.  Jurisdiction  to  confirm. — See  post, 
a  private  person,  not  in  any  sense  an  of-  "Confirmation    of    Sale,"    XVII. 
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not  by  either  of  the  parties,  nor  under  their  direction.^     A  judicial  sale  is  the  or- 
dinary mode  of  a  court  of  equity  for  the  enforcement  of  its  decrees^ 

II.    Nature. 

A.  Proceedings  in  Rem. — The  proceedings  in  a  judicial  sale  are  in  rem,^ 
analogous  to  proceedings  in  admiralty,^  to  which  all  persons  interested  are  par- 
ties.^^ 

B.  Elements  of  Contract. — In  regard  to  mutuality  of  promises  and  obliga- 
tions, judicial  sales  are  contracts  and  cannot  be  regarded  as  perfected  and  bind- 
ing without  the  consent  of  the  parties. ^^ 

C.  Forced  Sale. — A  judicial  sale  is  a  "forced  sale"  within  the  meaning  of 
the  homestead  laws  of  the  state  of  Texas. ^2 

III.    Jurisdiction. 

It  is  essential  to  the  validity  of  a  judicial  sale,  that  it  be  made  under  the  au- 
thority of  a  court  of  competent  jurisdiction^^  legally  acquired.^'*  As  to  sales  of 
real  property,  the  court  has  no  extraterritorial  jurisdiction  ;i5  but,  where  the  de- 
fendant is  before  it,  the  court  can  compel  him  to  convey  such  property  although 
situated  without  its  territorial  limits. ^"^  A  court  has  power  to  determine  the  ex- 
istence of  facts  conferring  jurisdiction  of  the  sale.^^     A  sale,  ordered  by  a  court 


6.  Sale  not  made  by  parties. — A  sale 
made  by  a  special  master  under  the  direc- 
tions of  a  court  of  chancery  is  not  a  sale 
made  by  either  of  the  parties  to  the  litiga- 
tion or  under  his  direction.  The  master 
is  a  representative  of  the  court,  as  a  mar- 
shal or  sheriff  is  in  an  action  at  law.  He 
is  not  under  the  control  of  either  party; 
he  is  not  the  agent  of  either  to  make  the 
sale.  Pewabic  Min.  Co.  v.  Mason,  145  U. 
S.  349,  362,  36   L.  Ed.  732. 

7.  Ordinary  mode  of  enforcing  decrees. 
— Thompson  v.  Allen  County,  115  U.  S. 
550,   560,   29    L.   Ed.   472. 

8.  Nature — Proceedings  in  rem. — Beau- 
regard V.  New  Orleans,  18  How.  497,  503, 
15    L.    Ed.    469. 

9.  Analogous  to  proceedings  in  ad- 
miralty.— "They  are  analogous  to  proceed- 
ings in  admiralty,  where  the  only  question 
of  jurisdiction  is  the  power  of  the  court 
over  the  thing — the  subject  matter  before 
them — without  regard  to  the  parties  who 
may  have  an  interest  in  it."  Beauregard 
V.  New  Orleans,  18  How.  497,  503,  15  L. 
Ed.  469.  See  the  title  ADMIRALTY, 
vol.   1,   p.   156. 

10.  All  persons  interested  are  parties. 
— Beauregard  v.  New  Orleans,  18  How. 
497,  502,  15  L.  Ed.  469;  Grignon  v.  Astor, 
2  How.  319,  338,  11  L.  Ed.  283;  Floren- 
tine V.  Barton,  2  Wall.  210,  17  L.  Ed.  783. 

11.  Elements  of  contract. — Blossom  v. 
Railroad  Co.,  3  Wall.  196,  205,  18  L.  Ed. 
43.  See  post,  "Acceptance  of  Bid,"  XV, 
H,  5. 

12.  "Forced  sale." — Lanahan  v.  Sears, 
102  U.  S.  318.  322,  26  L.  Ed.  180.  See  the 
title  HOMESTEAD  EXEMPTIONS, 
vol.   6,  p.    693. 

13.  Jurisdiction. — Williamson  v.  Berry, 
8  How.  495,  547,  12  L.  Ed.  1170;  Grignon 
V.  Astor,  2  How.  319,  11  L.  Ed.  283; 
Beauregard  v.  New  Orleans,  18  How.  497, 
501,  15  L.  Ed.  467;  Thompson  v.  Tolmie, 
2    Pet.    157,    162,    7_L._jEd.    381;    Thaw   v. 


Ritchie,  136  U.  S.  519,  34  L-  Ed.  531;  Gila 
Bend  Reservoir,  etc.,  Co.  v.  Gila  Water 
Co.,  205  U.  S.  279.  284,  51  L-  Ed.  801. 
See  the  titles  BANKRUPTCY,  vol.  2,  p. 
913;  COURTS,  vol.  4,  p.  1166;  RE- 
CEIVERS. 

14.  Mode  of  acquisition. — "No  court, 
however  great  may  be  its  dignity,  can 
arrogate  to  itself  the  power  of  disposing 
of  real  estate  without  the  forms  of  law. 
It  must  obtain  jurisdiction  of  the  thing 
in  a  legal  mode."  Shriver  v.  Lynn,  2 
How.    43,   60,   11    L.    Ed.    172. 

15.  Territorial  extent  of  jurisdiction. — 
A  decree  cannot  operate  beyond  the  state 
in  which  the  jurisdiction  is  exercised.  It 
is  not  in  the  power  of  one  state  to  pre- 
scribe the  mode  by  which  real  property 
shall  be  conveyed  in  another.  This  prin- 
ciple is  too  clear  to  admit  of  doubt;  and 
has  not  been  changed  by  statute  in  any 
of  the  states.  Watts  v.  Waddle,  6  Pet. 
389,    400.    8    L.    Ed.   437. 

16.  "When  the  property  is  beyond  the 
local  jurisdiction  of  the  court,  and  the  de- 
fendant is  before  it,  the  court  can  compel 
him  to  convey,  as  it  may  direct,  for  any 
purpose  within  the  sphere  of  its  authority. 
This  is  an  ordinary  exercise  of  the  reme- 
dial jurisdiction  of  those  courts,  and  the 
power  is  one  of  the  most  valuable  at- 
tributes of  the  equity  system."  Miller  v. 
Sherry,  2  Wall.  237,  249,  17  L.  Ed.  827. 
See   the   title    EQUITY,   vol.    5,   p.   838. 

17.  Determination  of  jurisdiction.— By 
a  law  of  Michigan,  passed  in  1818,  the 
county  courts  had  power,  under  certain 
circumstances,  to  order  the  sale  of  the 
real  estate  of  a  deceased  person  for  the 
payment  of  debts  and  legacies.  Held, 
that  it  was  for  that  court  to  decide  upon 
the  existence  of  the  facts  which  gave  ju- 
risdiction; and  the  exercise  of  the  juris- 
diction warrants  the  presumption  that  the 
facts  which  were  necessary  to  be  proved 
were  proved.  Grignon  v.  Astor,  2  How. 
319,   11   L.    Ed.   283. 
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without  jurisdiction,  must  be  considered  as  made  inadvertently  or  as  unauthor- 
ized— in  either  branch  of  the  ahernative,  as  a  nulHty^^  and  subject  to  collateral 
attack.i9 

IV.    Control  of  Proceedings  by  Court. 

All  of  the  proceedings  in  a  judicial  sale  are  under  the  supervision  and  control 
of  the  court  ordering  it.^^ 

V.    Rule  of  Decision. 

In  judicial  sales  in  a  federal  court,  the  requirements  of  the  laws  of  the  state 
in  which  it  is  sitting  should  be  complied  with,  and  the  state  forms  of  proceeding 
pursued  as  nearly  as  practicable. ^^ 

VI.    Property  Subject  to  Sale. 

For  treatment  of  this  subject,  see  elsewhere. 2- 

VII.    Grounds  for  Sale. 

Property  may  be  sold  on  account  of  an  undischarged  obligation  of  its  owner 
to  the  public  or  to  his  creditors. ^^  But  there  is  a  measure  of  discretion  in  the 
court  as  to  ordering  or  refusing  a  sale.^-* 

VIII.    Parties. 

A.  In  General. — A  judicial  sale  of  real  estate  concludes  no  one  who  is  not. 
in  some  form,  a  party  to  the  proceedings.-^  The  sale  may  be  set  aside  for  de- 
fect of  parties.26  It  is  the  duty  of  the  purchaser  to  see  that  all  proper  parties  to 
be  bound  are  before  the  court. 2''' 

B.  Heirs. — Under  a  statute  of  the  state  of  Maryland,  passed  in  1785,  a  ju- 


18.  Validity  of  sale  without  jurisdic- 
tion.— Shriver  i'.  Lynn.  2  How.  43.  11  L- 
Ed.  172,  followed  in  Williamson  v.  Berry,  8 
How.  495,541,542,  12  L.  Ed.  1170;  Thomp- 
son V.  Tolmie,  2  Pet.  157,  7  L.  Ed.  381. 

19.  Subject  to  collateral  attack. — See 
post,    "Collateral    Attack,"    XXV. 

20.  Control  of  proceedings  by  court. — 
Blossom  V.  Railroad  Co.,  3  Wall.  196,  207, 
18  L.  Ed.  43;  Pewabic  Min.  Co.  v.  Mason, 
145  U.  S.  349,  362,  36  L.  Ed.  732;  Ballen- 
tyne  v.  Smith,  205  U.  S.  285,  290,  51  L. 
Ed.  803;  Thompson  v.  Tolmie,  2  Pet.  157, 
168,  7  L.  Ed.  381;  Schroeder  v.  Young, 
161  U.  S.  334,  40  L.  Ed.  721.  See  post, 
"Discretion  of  Court,"  X,  G;  "Who  May 
Make  Sale,"  XI;  "Powers  and  Duties,"  XI, 
C;  "Conduct  of  Sale,"  XV. 

21.  Rule  of  decision. — Nalle  v.  Young, 
160  U.  S.  624,  637,  40  L.  Ed.  560;  Wood- 
worth  V.  Northwestern  Mut.  Life  Ins.  Co., 
185  U.  S.  354,  357,  46  L.  Ed.  945;  Moncure 
V.  Zunts,  11  Wall.  416,  422,  20  L.  Ed.  181; 
Wayman  v.  Southard,  10  Wheat.  1,  6  L. 
Ed.  253.  See  the  title  COURTS,  vol.  4, 
p.   1145. 

To  Louisiana  practice. — See  post,  "Un- 
der Louisiana  Code,"  XVII,  D,  2. 

Appraisement  laws. — This  mode  of 
proceeding  may  be  adopted  by  a  rule  of  a 
circuit  court  of  the  United  States  and 
become  obligatory  upon  the  marshal. 
Collier  V.  Stanbrough,  6  How.  14,  12  L. 
Ed.    324. 

Confirmation  of  sale. — This  is  one  of 
the  instances  in  which  the  federal  courts 
are  required  to  follow  the  practices  of  the 


several  state  courts  as  rules  of  decision. 
Beauregard  v.  New  Orleans,  18  How.  497, 
502,  15  L.  Ed.  469;  Nalle  v.  Young,  160 
U.    S.    624,   637,  40  L.   Ed.   560. 

Setting  aside  sale. — The  grounds  for 
setting  aside  a  sale  provided  for  in  the 
Louisiana  code  are  followed  in  the  federal 
courts.  Moncure  v.  Zunts,  11  Wall.  416, 
422,  20  L.    Ed.   181. 

Redemption. — The  redemption  laws  of 
Illinois  are  followed  in  the  federal  courts 
in  that  state.  Swift  v.  Smith,  102  U.  S. 
442,   26    L.    Ed.    193. 

22.  Property  subject  to  sale. — See  the 
titles  BANKRUPTCY,  vol.  2,  p.  913;  EX- 
ECUTORS AND  ADMINISTRATORS, 
vol.  6,  p.  119;  HOMESTEAD  EXEMP- 
TIONS, vol.  6.  0.  693;  INFANTS,  vol.  6, 
p.  1012;  TAXATION;  WILLS. 

23.  Grounds  for  sale. — Early  v.  Doe,  16 
How.   610.   617,   14  L.    Ed.   1079. 

24.  Discretion. — Pewabic  Min.  Co.  v. 
jNIason.   145   U.   S.   349,  356,  36   L.    Ed.   732. 

25.  Parties. — Pittsburgh,  etc.,  R.  Co.  v. 
Long  Island,  etc..  Trust  Co.,  172  U.  S. 
493,  515.  43  L.  Ed.  528;  United  Lines  Tel. 
Co.  T'.  Boston  Safe  Deposit,  etc.,  Co.,  147 
U.  S.  431,  448,  37  L-  Ed.  231.  See  post, 
"Notice  of  Sale,"  XIV.  And  see  the  title 
CREDITORS'  SUITS,  vol.  5,  p.  37.  As 
to  parties  to  setting  aside,  see  post,  "Par- 
ties," XVIII,  E. 

26.  Hoe  V.  Wilson,  9  Wall.  501,  19  L. 
Ed.   762. 

27.  Purchaser  responsible  for  defect  of 
parties.— McArthur  v.  Scott,  113  U.  S.  340, 
345,  28  L.  Ed.  1015. 
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dicial  sale  of  land  may  be  decreed  upon  to  application  of  a  part  only  of  the  heirs 
interested  therein. ^s 

C.  Infants. — For  treatment  of  this  subject,  see  elsewhere. ^^ 

D.  Lienholders. — A  subsequent  lienholder  is  not  a  necessary  party.^^ 

E.  Purchasers. — Purchasers  of  property  involved  in  a  pending  suit  may  be 
admitted  as  parties,  in  the  discretion  of  the  court  ;^^  but  they  cannot  demand,  as 
of  absolute  right,  to  be  made  parties  nor  can  they  complain  if  they  are  com- 
pelled to  abide  by  whatever  decree  the  court  may  render,  within  the  limits  of 
its  power,  in  respect  to  the  interest  their  vendor  had  in  the  property  purchased 
by  them  pendente  lite.^^ 

IX.  Order  or  Decree  of  Sale. 

A.  Necessity  for. — A  sale  of  land  made  without  a  valid  order  or  decree  of 
a  court  is  a  nullity  ;^^  but,  if  circumstances  exist  which  justify  immediate  action, 
a  sale  may  be  ordered  in  advance  of  a  final  decree.^"* 

B.  Nunc  Pro  Tunc  Order.— A  nunc  pro  tunc  decree,  entered  subsequent  to 
a  sale  by  an  ofiicer  without  a  prior  valid  decree,  does  not  give  validity  to  the  un- 
authorized sale.25 

C.  Finality  of  Decree. — The  decree  is  final  on  the  merits  of  the  controversy,^^^ 


28.  Heirs. — Shriver  v.  Lynn,  2  How.  43, 
11  L.  Ed.  172. 

29.  Infants.— See  the  title  INFANTS, 
vol.    6,    p.    1012.  _ 

Under  Louisiana  practice. — See  post, 
"Under  Louisiana  Code,"  XVII,  E,  2. 

30.  Lienholders. — Howard  v.  Railroad 
Co.,  101  U.  S.  837,  846,  25  L.   Ed.   1081. 

Where  lienholder  does  not  become  party 
to  suit. — See  post,  "As  to  Encumbrances," 
XXIV,    F. 

31.  Purchasers. — Mellen  v.  Moline  Mal- 
leable Iron  Works,  131  U.  S.  352,  371,  33 
L.  Ed.  178;  Eyster  v.  Gaff,  91  U.  S.  521, 
524,  23  L.  Ed.  403;  Union  Trust  Co.  v. 
Southern  Inland,  etc.,  Imp.  Co.,  130  U.  S. 
565,  32  L.   Ed.   1043. 

The  purchaser  becomes  a  party  to  the 
proceedings  and  may  represent  and  de- 
fend his  own  interest.  Blossom  v.  Rail- 
road   Co.,   3    Wall.  -196,   207,    18    L.    Ed.    43. 

32.  "The  present  proceeding  is  an  at- 
tempt, upon  the  part  of  a  purchaser  pen- 
dente lite,  to  relitigate,  in  an  original, 
independent  suit,  the  matters  determined 
in  the  suit  to  which  his  vendor  was  a 
party.  That  cannot  be  permitted,  con- 
sistently with  the  settled  rules  of  equity 
practice."  Mellen  v.  Moline  Malleable 
Iron  Works,  131  U.  S.  352,  371,  33  L-  Ed. 
178. 

33.  Order  or  decree — Necessity  for. — 
Shriver  v.  Lynn,  2  How.  43,  60,  11  L.  Ed. 
172;  Minnesota  Co.  v.  St.  Paul  Co.,  2 
Wall.  609,  640,  17  L.  Ed.  886;  Mellen  v. 
Moline  Malleable  Iron  Works,  131  U.  S. 
352,  369,  33  L.  Ed.  178;  Insurance  Co.  v. 
Hallock,  6  Wall.  556,  558,  18  L.  Ed.  948; 
Mitchell  V.  St.  Maxent,  4  Wall.  237,  242, 
18   L.   Ed.  326. 

If  the  decree  is  void,  all  acts  done  pur- 
suant to  it  are  nullities,  and  a  sale  made 
imder  it  passes  no  title  to  a  purchaser. 
Boswell  V.  Otis,  9  How.  336,  13  L.  Ed.  164. 

It  is  immaterial  that  the  officer  acting 
under  a  void  decree  erroneously  supposes 
it  empowers  him  to  sell,  and  a  sale  by  him 


is  void.     Gray  v.  Brignardello,  1  Wall.  627, 
636.  17  L.  Ed.  693. 

34.  Where  circumstances  require  im- 
mediate sale. — "Whether  the  condition  of 
the  property  was  such  as  to  require,  for 
the  protection  of  the  parties,  that  it  be 
sold,  was  a  matter  for  the  court,  in  its 
discretion,  to  determine."  Mellen  v.  Mo- 
line Malleable  Iron  Works,  131  U.  S.  352, 
369,    33    L.    Ed.    178. 

35.  Nunc  pro  tunc  decree. — If  the  sale 
had  been  ordered,  and  through  mere  in- 
advertence or  neglect  of  the  party  of  the 
court  or  its  officers,  the  proper  entries 
were  not  made,  it  might  be  argued  that 
a  nunc  pro  tunc  decree  could  be  entered; 
but  a  decree  made  subsequent  to  the  sale, 
and  which  is  a  mere  afterthought,  cannot 
bolster  up  the  authority  to  make  the  sale. 
Gray  v.  Brignardello,  1  Wall.  627,  636,  17 
L.    Ed.   693. 

36.  Effect  on  merits  of  controversy. — 
Whiting  V.  United  States  Bank,  13  Pet. 
6,  10  L.  Ed.  33;  Shriver  v.  Lynn,  2  How. 
43,  11  L.  Ed.  172.  See  post,  "Collateral 
Attack,"    XXV. 

"The  granting  the  license  to  sell  is  an 
adjudication  upon  all  the  facts  necessary 
to  give  jurisdiction,  and  whether  they  ex- 
isted or  not  is  wholly  immaterial,  if  no 
appeal  is  taken;  the  rule  is  the  same 
whether  the  law  gives  an  appeal  or  not; 
if  none  is  given  from  the  final  decree,  it 
is  conclusive  on  all  whom  it  concerns. 
The  record  is  absolute  verity,  to  contra- 
dict which  there  can  be  no  averment  or 
evidence;  the  court  having  power  to  make 
the  decree,  it  can  be  impeached  only  by 
fraud  in  the  party  who  obtains  it."  United 
States  V.  Arredondo,  6  Pet.  691,  729,  8  L. 
Ed.  547,  quoted  in  Grignon  v.  Astor,  2 
How.  319,  340,  11  L.  Ed.  283. 

The  merits  of  the  controversy  are  then 
res  adjudicata.  Green  v.  Bogue,  158  U. 
S.  478,  503,  39  L.  Ed.  1061.  See  the  title 
RES   ADJUDICATA. 


710 


JUDICIAL  SALES. 


and  final  within  the  sense  that  it  may  be  appealed  from.^'  If  the  facts 
necessary  to  give  the  court  jurisdiction  appear  on  the  face  of  the  proceedings, 
the  purchaser  is  not  bound  to  look  beyond  the  order  or  decree  of  sale.^^ 

D.  Effect  of  Reversal  of  Decree. — For  treatment  of  this  subject,  see  else- 
where.^^ 

X.    Prerequisites  of  Sale. 

A.  In  General. — The  prerequisites  of  sale,  as  fixed  by  law,  must  be  substan- 
tially complied  with.'*'^' 

B.  Service  of  Process. — It  is  necessary  to  the  validity  of  a  judicial  sale 
that  the  owner  of  the  property  be  served  with  process  or  be  legally  before  the 
court.-*  ^ 

C.  Determination  of  Necessity  for  Sale. — The  sale  of  an  owner's  prop- 
erty will  not  be  ordered  until  it  be  judicially  determined  that  the  rights  of  others 
demand  it,  especially  where  the  rights  of  infant  parties  will  be  impaired.^^ 

D.  Ascertainment  of  Debts. — A  decree  for  the  sale  of  a  defendant's  real 
estate  for  the  payment  of  his  debts  is  erroneous,  if  made  before  his  debts  have 
been  judicially  ascertained.^^ 

E.  Identification  of  Property. — Process  for  the  sale  of  specific  property 
cannot  issue  until  such  property  has  been  judicially  identified.-*^ 

F.  Waiver  of  Prerequisites. — A  decree  for  a  sale,  made  with  the  approba- 
tion of  counsel  filed  in  court,  removes  all  preceding  technical  objections.*^ 


37.  Effect  on  appeal.— See  the  title  AP- 
PEAL  AND   ERROR,  vol.   1,  p.   975. 

38.  Effect  on  rights  of  purchaser.— 
Whiting  V.  United  States  Bank,  13  Pet. 
6,  10  L-  Ed.  33;  Grignon  v.  Astor,  2  How. 
319,  340,  11  L.  Ed.  283;  Davis  v.  Gaines, 
104  U.  S.  386,  391,  26  L.  Ed.  757;  Voor- 
hees  V.  United  States  Bank,  10  Pet.  449, 
457,  9  L.  Ed.  490;  United  States  Bank  v. 
Bank,  6  Pet.  8,  16,  8  L.  Ed.  299;  Shriver 
V  Lynn,  2  How.  43,  11  L.  Ed.  172;  Thomp- 
son V.  Tolmie,  2  Pet.  157,  168,  7  L.  Ed. 
381,  distinguishing  Elliott  v.  Peirsol,  1 
Pet.  328,  340,  7  L-  Ed.  164. 

If  the  purchaser  were  responsible  for 
the  mistakes  of  the  court  prior  to  the  or- 
der, judicial  sales  would  be  snares  for 
honest  men.  Thompson  v.  Tolmie,  2  Pet. 
157,  168,  7  L    Ed.  381. 

A  purchaser  under  it  is  not  bound  to 
look  beyond  the  decree;  if  there  is  error 
in  it,  of  the  most  palpable  kind,  if  the 
court  which  rendered  it  have,  in  the  exer- 
cise of  jurisdiction,  disregarded,  miscon- 
strued, or  disobeyed  the  plain  provisions 
of  the  law  which  gave  them  the  power  to 
hear  and  determine  the  case  before  them, 
the  title  of  a  purchaser  is  as  much  pro- 
tected as  if  the  adjudication  would  stand 
the  test  of  a  writ  of  error;  so  where  an 
appeal  is  given  but  not  taken  in  the  time 
prescribed  by  law.  Grignon  v.  Astor,  2 
How.   319,    341,   11    L.    Ed.   283. 

"If  the  jurisdiction  was  improvidently 
exercised,  or  in  a  manner  not  warranted 
by  the  evidence  before  it,  it  is  not  to  be 
corrected  at  the  expense  of  the  purchaser; 
who  had  a  right  to  rely 'upon  the  order 
of  the  court,  as  an  authority  emanating 
from  a  competent  jurisdiction."  Voorhees 
V.  United  States  Bank,  10  Pet.  449,  477,  9 
L.  Ed.  490. 

A  purchaser  in  a  receiver's  sale  need 
not   look    to   regularity   of   proceedings   in 


which  receiver  was  appointed.  Koontz 
V.  Northern  Bank,  16  Wall.  196,  21  L. 
Ed.   465.    See  the  title   RECEIVERS. 

39.  Effect  of  reversal  of  decree. — See 
the  title  APPEAL  AND  ERROR,  vol.  2, 
p.   384. 

40.  Prerequisites  of  sale. — Early  v.  Doe, 

16  How.  610,   617,  14   L.   Ed.   1079. 

41.  Service  of  process. — Shriver  v.  Lynn, 
2  How.  43,  60,  11  L.  Ed.  172. 

A  decree  in  equity  in  one  of  the  loyal 
states  against  a  party  who,  having  been 
engaged  in  the  rebellion,  was  at  the  time 
a  prisoner  of  war  of  the  United  States, 
outside  of  the  state,  and  against  whom 
there  was  no  service  of  process,  or  any 
step  taken  to  bring  hirn  before  the  court, 
is  void;  and  any  sale  under  it  is  also  void. 
Railroad  Co.  v.  Trimble,  10  Wall.  367,  19 
L.   Ed.   948. 

Where  property  is  in  custody  of  court. 
— Where  the  propertj^  is  already  under 
arrest  and  a  second  or  subsequent  suit  is 
instituted,  notice  to  the  owner  in  some 
form  must  be  given  or  the  decree  will 
not  conclude  him.  The  Lottawanna,  20 
Wall.  201,  222,  22  L.  Ed.  259;  Nations  v. 
Johnson,  24  How.  195,  205,  16  L.  Ed.  628. 
See,  also,   43   Admiralty   Rule. 

42.  Determination  of  necessity  for  sale. 
—Gray  v.    Brignardello,   1   Wall.   627,   635, 

17  L.   Ed.   693. 

43.  Ascertainment  of  debts. — United 
States  Bank  v.  Ritchie,  8  Pet.  128,  8  L. 
Ed.    890. 

44.  Identification  of  property. — "Such 
adjudications  require  the  action  of  the 
■court.  A  reference  to  a  master  to  as- 
certain and  report  the  facts  is  not  suffi- 
cient." Railroad  Co.  v.  Swasey,  23  Wall. 
405,   410,  23    L.   Ed.   136. 

45.  Waiver  of  prerequisites. — Kennedy 
V.  Bank,  8  How.  586,  12   L.  Ed.  1209. 
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G.  Discretion  of  Court. — The  mode  and  sufficiency  of  compliance  with  the 
prerequisites  of  a  judicial  sale  rests,  in  a  large  measure,  in  the  discretion  of  the 
court.^^ 

XI.    Who  May  Make  Sale. 

A.  In  General. — The  sale  should  be  made  by  the  person  designated  in  the 
decree,  or  by  another  under  his  immediate  direction  and  supervision.^'^  In  this 
manner,  it  may  be  made  by  an  auctioneer's  j^  this  country  the  sales  are  usu- 
ally made  by  a  marshal.'^  sheriff^o  qi-  master  in  chancery  acting  as  an  officer  of 
court.^^ 

B.  Persons  Interested. — A  person  may  be  disqualified  to  conduct  the  sale 
on  account  of  his  being  interested  in  its  outcome  ;^2  b^t,  in  order  to  disqualify, 
the  interest  must  exist  at  the  time  the  sale  is  made.^^ 

C.  Powers  and  Duties. — The  powers  and  duties  of  the  officers  making  the 
sale  are  prescribed  and  limited  by  the  decree.^'  His  powers  are  more  extensive 
than  those  of  an  ordinary  auctioneer  acting  as  the  agent  of  the  vendor.^^  Such 
officers,  appointed  and  directed  to  make  the  sale,  are  usually  invested  with  rea- 
sonable discretion  as  to  the  manner  of  its  accomplishment;  this  discretion  it  is 
their  duty  to  exercise.^"  The  officer  may  act  under  the  advice  of  the  creditor  or 
his  attorney,  and  usually  does ;  but  he  is  not  obliged  to  do  so  under  all  circum- 
stances.57     In  all  cases,  the  ultimate  control  of   the  officer's  conduct  abides  in 


46.  Discretion  of  court. — Pewabic  Min. 
Co.  V.  Mason,  145  U.  S.  349,  356,  36  L. 
Ed.    732. 

47.  Who  may  make  sale. — Blossom  v. 
Railroad  Co.,  3  Wall.  196,  18  L.  Ed.  43; 
The  Monte  AUegre,  9  Wheat.  616,  642,  6 
L.    Ed.    174. 

48.  Sale  by  auctioneer. — An  auctioneer 
may  be  employed  to  conduct  a  sale  in 
the  presence  of  the  person  designated  by 
the  decree  to  make  the  sale,  if  under  the 
immediate  direction  and  supervision  of 
the  latter.  Blossom  v.  Railroad  Co.,  3 
Wall.  196,  205,  18  L.  Ed.  43;  The  Monte 
Allegre,   9   Wheat.   616,   645,   6    L.    Ed.   174. 

49.  By  marshal. — Blossom  v.  Railroad 
Co.,  3  Wall.   196,  207,   18   L.   Ed.   43. 

50.  By  sheriff. — Under  the  civil  code  of 
Louisiana,  judicial  sales  are  conducted  by 
a  sheriflf  or  other  public  officer.  Nalle  v. 
Young,   160  U.   S.  624,   637,   40   L.   Ed.   560. 

51.  By  master  in  chancery. — Pewabic 
Min.  Co.  V.  Mason,  145  U.  S.  349,  362,  36 
L.   Ed.'  732. 

52.  Persons  interested. — It  would  seem, 
that,  if  the  auctioneer  were  a  member  of 
an  association  of  persons  formed  for  the 
purpose  of  bidding  at  a  judicial  sale,  the 
sale  would  not  be  upheld.  Kearney  v. 
Taylor,   15   How.   494,    524,    14   L.    Ed.    787. 

53.  Interest  must  exist  at  time  of  sale. 
— A  commissioner  conducting  the  sale  is 
not  rendered  incompetent  because  he  ac- 
quired an  interest  three  months  after  the 
sale  in  an  association  of  persons  formed 
to  bid,  and  which  did  purchase  the  prop- 
erty. Kearney  v.  Taylor,  15  How.  494, 
522,  14  L.  Ed.  787._ 

Where  an  association  has  been  formed 
and  the  auctioneer  is  aware  at  the  time  of 
the  sale  that  he  could  have  an  interest  in 
the  company  if  he  so  desired,  this  fact  in 
the  absence  of  actual  fraud  will  not  avoid 
the  sale,  though  where  actual  fraud  is  in 


question  this  expectation  or  contempla- 
tion of  future  interest  would  be  entitled 
to  great  weight.  Kearney  v.  Taylor,  15 
How.   494,    524,    14    L.    Ed.    787. 

54.  Powers  and  duties  of  officer.— Cam- 
den V.  Mayhew,  129  U.  S.  73,  84,  32  L 
Ed.    608. 

55.  Blossom  v.  Railroad  Co.,  3  Wall. 
196,  209,  18  L.  Ed.  43.  See  the  title  AUC- 
TIONS AND  AUCTIONEERS,  vol.  2,  p. 
744. 

56.  Exercise  of  discretion. — "Acting 
under  the  decree,  they  have  duties  to  per- 
form to  the  complainant,  to  the  vendor 
and  purchaser,  and  to  the  court,  and  they 
are  bound  to  exercise  their  best  judgment 
in  the  performance  of  all  those  duties. 
Such  an  officer,  in  acting  under  such  a 
decree,  if  directed  to  sell  the  property, 
should  adopt  all  necessary  and  proper 
means  to  fulfill  the  directions;  but  he 
should,  at  the  same  time,  never  lose  sight 
of  the  fact  that,  unless  he  is  restricted  by 
the  terms  of  the  decree,  the  time  and  man- 
ner of  effecting  the  sale  are,  in  the  first 
instance,  vested  in  his  sound  discretion." 
Blossom  V.  Railroad  Co.,  3  Wall.  196,  208, 
18  L.  Ed.  43,  quoted  in  Pewabic  Min.  Co. 
V.  Mason,  145  U.  S.  349,  362,  36  L.  Ed.  732. 

57.  Pursuance  of  direction  of  creditor. 
—The  usual  practice  undoubtedly  is,  "that 
the  officer  in  selling  the  property  acts  un- 
der the  advice  of  the  solicitor  of  the  com- 
plainant; but  it  cannot  be  admitted  that 
his  advice  is,  under  all  circumstances,  ob- 
ligatory upon  the  officer."  Blossom  v. 
Railroad  Co.,  3  Wall.  196,  208,  18  L.  Ed. 
43,  quoted  in  Pewabic  Min.  Co.  v.  Mason, 
145   U.   S.   349,  362,  36   L.   Ed.   732. 

"Unreasonable  directions  of  the  solic- 
itor are  not  obligatory  and  should  not  be 
followed,  as  if  the  solicitor  should  direct 
the  property  to  be  struck  off  at  great  sac- 
rifice  when   but   a   single   bidder  attended 
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the  court.^8 

XII.    Appraisement. 

A.  Constitutionality  of  Appraisement  Laws. — For  treatment  of  this  sub- 
ject, see  elsewhere.^^ 

B.  Rule  of  Decision. — See  elsewhere  in  this  title.^^ 

C.  Appointment  of  Appraisers. — The  fact  that  two  of  the  appraisers  were- 
appointed  by  the  purchaser  has  been  taken  into  consideration,  among  other 
grounds,  on  appHcation  to  setting  aside  the  sale.*^^ 

D.  Fraudulent  Appraisement. — The  fact  that  an  appraisement  is  inade- 
quate and  unfair  was  taken  into  consideration,  among  other  facts,  as  grounds 
for  setting  aside  the  sale.^^ 

E.  Want  of  Appraisement. — Where  so  required  by  statute,  a  judicial  sale, 
made  without  the  property  having  been  previously  appraised,  is  void.^^ 

XIII.    Abatement  of  Proceedings. 

The  death  of  the  defendant  after  the  decree  does  not  abate  the  proceedings, 
and  it  is  not  necessary  to  revive  them  against  his  heirs,  before  a  sale  can  be 
made.^* 

XIV.    Notice  of  Sale. 

A.  Necessity  for. — A  sale  under  a  statute,  without  the  notice  by  it  re- 
quired, is  void.^^  This  statutory  requirement  cannot  be  dispensed  with  by  a 
decretal  provision.*^*^ 

B.  Sufficiency  of — 1.  In  General. — It  is  the  duty  of  the  chancellor  to  see 
that  sufficient  notice  is  given  to  all  persons  interested,  that  their  rights  be  pro- 
tected.*^^ Under  the  Louisiana  practice,  adopted  in  the  federal  courts,  mere  ir- 
regularities in  the  notice  of  sale  do  not  affect  its  validity.^'^ 

2.  By  Publication. — Where  made  by  publication,  it  is  essential  to  the  va- 
lidity of  a  sale  that  notice  thereof  be  published  for  the  full  period  of  time  re- 
quired by  statute. ^9 


the    sale."      Blossom    v.    Railroad    Co.,    3 
Wall.    196,  209,   18    L.   Ed.   43. 

"General  rule  is,  that  a  sheriff  is  not 
bound  to  obey  the  directions  of  the  attor- 
ney of  the  creditor  to  make  an  unreason- 
able sale  of  the  property  of  the  debtor, 
if  he  sees  that  the  time  selected,  or  other 
attending  circumstances,  will  be  likely  to 
produce  great  sacrifice  of  the  property; 
but  he  may  in  such  a  case,  if  he  thinks 
proper,  postpone  the  sale,  especially  if  it 
appears  that  the  creditor  will  not  sustain 
any  considerable  injury  by  the  delay;  and 
no  reason  is  perceived  why  the  same  rule 
may  not  be  safely  applied  in  judicial  sales 
made  under  the  decretal  order  of  a  court 
of  chancery."  Blossom  v.  Railroad  Co.,  3 
Wall.   196,   209,   18   L.   Ed.  43. 

58.  Controlled  by  court. — "In  sales  di- 
rected by  a  court  of  chancery,  says  Judge 
Story,  the  whole  business  is  transacted 
by  a  public  officer,  under  the  guidance  and 
superintendence  of  the  court  itself." 
Blossom  V.  Railroad  Co.,  3  Wall.  196,  207, 
18    L.    Ed.    43. 

59.  Constitutionality  of  appraisement 
laws.— See  the  title  IMPAIRMENT  OF 
OBLIGATION  OF  CONTRACTS,  vol. 
6,  p.   758. 

60.  Rule  of  decision. — See  ante,  "Rule 
of   Decision,"   V. 

61.  Appointment  of  appraisers, — Jack- 
son V.  Ludeling,  21  Wall.  616,  624,  22  L. 
Ed.   492. 


62.  Fraudulent    appraisement Jackson, 

V.   Ludeling,  21   Wall.  616,  624,  22   L.   Ed. 
492. 

63.  Want  of  appraisement. — Collier  v. 
Stanbrough,   6   How.    14,    12    L.    Ed.   324. 

64.  Abatement  of  proceedings. — Whit- 
ing V.  United  States  Bank,  13  Pet.  6,  10 
L.   Ed.   33. 

65.  Notice — Necessity  for, — Evers  v. 
Watson,  156  U.  S.  527,  534,  39  L.  Ed. 
520;  United  States  Bank  v.  Ritchie,  8  Pet. 
128,  8  L.  Ed.  890.  See  the  title  CRED- 
ITORS'  SUITS,  vol.   5,  p.   37. 

Three  months  in  sales  under  revenue 
laws. — United  States  v.  Jones,  19  Wall. 
598,  22  L.  Ed.  177.  See  the  title  REVE- 
NUE LAWS. 

66.  Dispensed  with  by  decree. — United 
States  Bank  v.  Ritchie,  8  Pet.  128,  8  L. 
Ed.   890. 

67.  Sufficiency. — Ballentyne  v.  Smith, 
205  U.  S.  285,  290,  51  L.  Ed.  803;  Pewabic 
Min.  Co.  V.  Mason,  145  U.  S.  349,  356,  36 
L.  Ed.  732.  See  post,  "Presumption  of 
Validity,"   XXIII,   B. 

68.  Irregularities  under  Louisiana  prac- 
tice.— Davis  V.  Gaines,  104  U.  S.  386,  399, 
26  L.  Ed.  757.  See  post,  "Under  Louis- 
iana Code,"  XVII,  E,  2. 

69.  By  publication. — Guaranty  Trust, 
etc.,  Co.  V.  Green  Cove  Springs,  etc.,  R. 
Co.,  139  U.  S.  137,  148,  35  L.  Ed.  116; 
Early  v.  Doe,  16  How.  610,  14  L.  Ed.  1079. 

"The  final  decision  in  favor  of  the  sale 
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0.  Proof  of  Notice. — A  recital  of  record  that  proper  notice  was  given  can- 
not be  contradicted  in  a  collateral  proceeding  in  another  courtJ*^ 

XV.     Conduct  of  Sale. 

A.  In  General. — The  sale  should  be  conducted  in  such  manner  as  to  make 
it  most  profitable  to  all  persons  interested."  ^  In  this  country  it  is  conducted  in. 
the  same  manner  as  an  auction  sale.'^^ 

B.  Conformity  to  Statute. — The  sale  must  be  conducted  in  conformity  to 
the  statute  by  which  authorized."^     If  the  statute  is  violated,  the  sale  is  void.'^* 

C.  Conformity  to  Decree. — The  sale  must  be  conducted  in  conformity  to 
the  decree."^  If  the  sale  is  not  so  conducted,  it  is  doubtful  if  it  can  be  made 
valid  by  a  general  order  of  confirmation.'^ 

D.  Time  of  Making  Sale — 1.  After  Sufficie;nt  Notice;. — For  treatment 
of  this  subject,  see  elsewhere  in  this  title."" 


was  announced  on  January  13,  1890;  the 
sale  was  not  made  until  January  24,  1891, 
more  than  a  year  thereafter.  It  was  ad- 
vertised to  take  place,  first  on  Octoter 
30,  1890,  but  on  application  of  the  de- 
fendant was  postponed  till  December  20, 
and  again,  on  like  application,  to  January 
24,  1891.  Tt  was  fully  advertised  not  only 
in  the  local,  but  also  in  Detroit,  New 
York,  Boston  and  Chicago  papers.  There 
can  be  no  pretense,  therefore,  of  haste  or 
a  lack  of  notice,  personal  and  general." 
Pewabic  Min.  Co.  v.  Mason,  145  U.  S. 
349,    357,    36    L.    Ed.    732. 

In  Louisiana. — In  parish  where  land  sit- 
uated. Moncure  v.  Zunts,  11  Wall.  416, 
422.  20   L.   Ed.   ]S1. 

Published  weekly. — Where  the  language 
of  a  statute  is  "That  public  notice  of  the 
tiine  and  place  of  the  sale  *  *  *  shall  bo 
given  hereafter  by  advertisement  inserted 
in  some  newspaper  published  *  *  * 
once  in  each  week  for  at  least  twelve  suc- 
cessive weeks,"  it  must  be  advertised  for 
twelve  full  weeks,  or  eighty-four  days. 
Therefore,  where  property  was  sold  after 
being  advertised  for  only  eighty-two  days, 
the  sale  was  illegal,  and  conveyed  no  title. 
Early  v.  Doe,  16  How.  610,  14  L.  Ed.  1079. 

"The  words  of  the  law  are,  'once  a 
week.'  Does  this  limit  the  publication 
to  a  particnlir  'dav  of  the  week?  If  the 
notice  be  published  on  Monday,  is  it  fatal 
to  omit  the  publication  until  the  Tues- 
day week  succeeding?  The  object,  of  tlic 
notice  is  as  well  answered  by  such  a  pub- 
lication as  if  it  had  been  made  on  t'le  fol- 
lowing Monday.  A  week  is  a  definite 
period  of  time,  commencing  on  Sunday 
and  ending  on  Saturday.  By  this  con- 
struction, the  notice  in  this  case  must  be 
held  sufficient."  Ronkendorff  v.  'Tav-Ior, 
4  Pet.  349,  361,  7  L.   Ed.  882. 

70.  Proof  of  notice. — Sargeant  v.  State 
Bank,  12  How.  371,  335,  3S5,  13  L.  Ed. 
1028. 

71.  Conduct  of  sale. — Ballen  tvne  v. 
Smith,  205  U.  S.  285,  290,  51  L.  Ed.  803; 
Pewabic  Min.  Co.  v.  Mason.  145  U.  S. 
349,  356,  36  L.  Ed.  732. 

The  sale  should  be  conducted  in  suf^h 
manner  as  to  realize  the  greatest  value 
of  the  property.     Schroeder  Z'.   Young,  161 


U.   S.  334,  338,  40   L.   Ed.   721. 

72.  Conduct  at  auction  sale. — Blossom 
V.  Railroad  Co.,  3  WaU.  196,  207,  18  L. 
Ed.    43. 

73.  Conformity  to  statute. — Slater  v. 
Maxwell,  6  Wall.  268,  ]8  L.  Ed.  79<i;  Early 
V.  Doe,  16  How.  610,  617,  14  L.  Ed.  1079; 
Nalle  V.  Young,  160  U.  S.  624,  637,  40  L. 
Ed.  560. 

74.  Violation  of  statute. — "When  a  party 
whose  only  title  to  propertv  dep.^nd-',  u^•^n 
its  sale  to  him  under  a  statute,  demands 
possession  of  such  pri.-perty  from  nue  \x\\o 
is  in  possession  under  a  bona  fide  claim 
of  right,  the  party  marcing  >uch  deinand 
must  show  some  right  to  it,  and  this  ob- 
ligation he  does  not  meet  hv  showing 
that  he  purchased  it  under  a  sale,  which 
was  in  plain  violation  of  the  very  statute 
under  which  the  sale  took  place."  Walker 
V.  McLoud,  204  U.  S.  302,  51  L-  Ed.  495. 
See  post,  "Terms  and  Conditions,"  XV,  F. 

75.  Conformity  to  decree. — Camden  v. 
Mayhew,   129   U.   S.    73,   8  1,   32    L.    Ed.    008. 

And  a  sale  by  a  marshal,  unauthorized 
by  the  decree,  is  without  validity.  Min- 
nesota Co.  V.  St.  Paul  Co.,  2  Wall.  609, 
640,  17  L.  Ed.  886. 

In  any  sale  under  a  decree  or  order  in 
chancery,  the  purchaser,  before  he  pays 
his  money,  must  not  only  satisfy  himself 
that  the  title  to  the  property  to  be  sold 
is  good,  but  he  must  take  care  that  the 
sale  has  been  made  according  to  the  de- 
cree or  order.  If  he  takes  a  title  under  an 
imperfect  «ale,  he  must  abide  the  conse- 
quence. Williamson  v.  Berry,  8  How.  495, 
548,  12  L.  Ed.  1170. 

76.  Effect  of  confirmation. — Where  a  sale 
of  property  not  included  in  the  decree  so 
confirmed  without  attention  having  been 
called  to  the  fact  on  objections  to  the 
confirmation,  the  order  of  confirmation 
cannot  operate  to  make  the  sale  valid. 
"But  we  do  not  mean  to  intimate  that  in 
any  case  a  sale  by  a  marshal,  or  master 
in  chancery,  can  be  valid,  when  there  is 
no  decree  to  support  it.  Cases  in  this 
court  would  seem  to  decide  that  it  can- 
not." Minnesota  Co.  v.  St.  Paul  Co.,  3 
Wall.  609,  641,  17  L.  Ed.  886. 

77.  Time  of  making  sale — After  notice. — - 
See  ante,  "Notice  of  Sale,"  XIV. 
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2.  PENDING  Appeal. — Where  a  sale  is  made,  while  an  appeal  without  super- 
sedeas is  pending,  under  an  agreement  that  the  purchase  price  should  be  paid 
into  court  and  substituted  for  the  property  to  abide  the  court's  decision,  it  is 
valid ;  and  a  purchaser  under  it  is  not  affected  by  a  sale  under  a  subsequent  de- 
cree, setting  aside  the  sale  at  which  he  purchased."^ 

3.  Adjourn me;nt  or  Postpone;me;nt — a.  In  General. — The  officer  authorized 
to  make  the  sale  possesses  the  power,  for  good  cause  shown,  in  the  exercise  of 
a  sound  discretion,^^  and  in  subordination  to  the  superior  control  of  the  court,^'^ 
to  adjourn  the  sale  from  time  to  time.^^  An  adjournment  may  be  made  by  the 
direction  of  the  solicitors  for  the  complainants  to  enable  the  respondents  to 
pay  the  debt  and  save  the  property  from  sacrifice.  During  such  adjournment  the 
debt  may  be  paid  and  the  sale  become  unnecessary.  To  this  a  bidder  whose 
offer  has  not  been  accepted  has  no  ground  to  object.^^ 

b.  To  Ascertain  Debts. — It  is  not  necessary  that  the  sale  be  postponed  until 
the  debts  of  the  defendant  have  been  ascertained  by  a  final  judicial  determination 
under  a  direction  in  the  decree  that  the  sale  be  made  for  an  amount  not  less  than 
a  certain  sum  in  excess  of  the  amount  of  the  debts, ^^  where  the  court,  for  the 
purposes  of  the  sale,  found  and  determined  the  amount  of  the  indebtedness,  and 
ample  provision  was  made  in  the  order  for  the  rights  of  all  creditors,  and  the 


78.  Pending  appeal. — Halliday  v.  Stuart, 
151  U.  S.  229,  237,  38  L.  Ed.  141.  See  the 
title  ATTORNEY  AND  CLIENT,  vol. 
2,  p.  713. 

79.  Adjournment  or  postponement — Dis- 
cretion of  officer. — See  ante,  "Powers  and 
Duties,"  XI,  C. 

80.  Control  of  court. — See  ante,  "Con- 
trol of  Proceedings  by  Court,"  IV. 

81.  Power  of  officer  to  adjourn  sale. — 
Blossom  V.  Railroad  Co.,  3  Wall.  196,  209, 
18  L.  Ed.  43;  Semmes  v.  United  States,  91 
U.  S.  21,  26,  23  L.  Ed.  193;  Burbank  v. 
Semmes,  99  U.  S.  138,  139,  25  L.  Ed.  315; 
Richards  v.  Holmes,  18  How.  143,  147,  15 
L.  Ed.  304;  Kearney  v.  Taylor,  15  How. 
494,  524,  14  L.  Ed.  787.  See  the  title 
AUCTIONS  AND  AUCTIONEERS,  vol. 
2,  p.  745. 

Every  such  officer  has  a  right  to  exer- 
cise a  reasonable  discretion  to  adjourn 
such  a  sale,  and  all  that  can  be  required 
of  him  is  that  he  should  have  proper  quali- 
fications, use  due  diligence  in  ascertain- 
ing the  circumstances  which  expedite  an 
adjournment,  and  act  in  good  faith,  and 
with  an  honest  intention  to  perform  his 
duty.  Blossom  v.  Railroad  Co.,  3  Wall. 
196,  209,   18   L.   Ed.   43. 

The  officer  is  justifiable  in  postponing 
the  sale  to  a  future  day  to  prevent  a 
sacrifice  of  the  property,  especially  if  \t 
appears  that  the  creditor  will  not  sustain 
any  considerable  injury  by  the  delay.  Blos- 
som V.  Railroad  Co.,  3  Wall.  196,  209,  18 
L.  Ed.  43. 

"The  courts  of  several  states  have  gone 
further  in  this  direction  than  we  find  nec- 
essary, though  we  do  not  intend  to  in- 
timate any  doubt  of  the  correctness  of 
their  decisions.  They  have  held  that  a 
public  officer,  upon  whom  a  power  of  sale 
is  conferred  by  law,  may  adjourn  an  ad- 
vertised public  sale  to  a  different  time 
and  place,  for  the  purpose  of  obtaining  a 


better  price  for  the  property."  Richards 
V.  Holmes,  18  How.  143,  147,  15  L.  Ed. 
304. 

82.  By  direction  of  complainant. — Blos- 
som V.  Railroad  Co.,  3  Wall.  196,  210,  18 
L.    Ed.   43. 

83.  To  ascertain  debts. — Where  the  de- 
cree directed  that  all  the  assets  and  prop- 
erty of  a  certain  corporation  be  sold  at 
public  auction  but  that  the  sale  should 
not  be  made  for  an  amount  less  than  a 
certain  excess  above  the  debts  of  the  said 
company  existing  at  the  time  of  the  sale, 
it  is  not  necessary  that  the  sale  be  de- 
layed until  after  final  judicial  determina- 
tion of  the  amount  of  the  several  claims, 
where  the  rights  of  all  the  creditors  were 
amply  protected.  Pewabic  Min.  Co.  v. 
Mason,  145  U.  S.  349,  361,  36  L.  Ed.  732. 

"A  matter  which,  by  reason  of  possible 
appeals  from  the  circuit  to  this  court, 
might  delay  the  sale  for  many  years." 
Pewabic  Min.  Co.  v.  Mason,  145  U.  S. 
349,    360,   36    L.    Ed.    732. 

"It  cannot  be  that  the  sale  was  in- 
tended to  be  the  last  act  of  this  litigation, 
and  that  it  must  be  delayed  till  every  claim 
arising  since  the  commencement  of  the 
suit  had  been  passed  to  final  judgment; 
for  as  the  property  remained  in  the  hands 
of  the  appellant,  new  claims  for  care  and 
services  might  arise  as  fast  as  old  ones 
were  determined;  and,  indeed,  there  were 
at  the  time  of  the  sale  no  debts  save 
those  arising  since  the  commencement  of 
the  suit.  The  purpose  of  the  decree  was 
a  sale,  provided  such  sale  would  produce 
more  than  the  plan  proposed  by  the  ma- 
jority of  the  stockholders;  and  it  was 
enough,  the  debts  due  at  the  time  having 
all  been  paid,  that  a  mere  statement  ol 
the  amount  of  the  claims  be  presented, 
and  upon  that  the  upset  price  be  fixed." 
Pewabic  Min.  Co.  v.  Mason,  145  U.  S. 
349,   361,   36  L.   Ed.   732. 
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collection  of  all  debts,  and  a  fund  was  received  from  the  sale  large  enough  to  sat- 
isfy all  possible  claims.^'* 

c.  For  Inadequacy  of  Amount  Bid. — The  sale  may  be  adjourned  because  the 
amount  of  the  bid  does  not  equal  the  required  proportion  of  the  appraised  value 
of  the  property.^5 

d.  To  Determine  Rights  of  Stranger. — It  is  proper  for  a  master  having  charge 
of  a  judicial  sale  to  refuse  a  postponement  because  a  mere  stranger  seeks  to  in- 
terpose, where  the  sale  takes  place  at  the  end  of  protracted  litigation  and  such 
person  delays  his  interposition  until  the  day  before  the  day  set  for  sale.^^ 

E.  Manner  of  Making  Sale — 1.  Discretion  of  Court. — The  manner  of 
making  a  sale  rests,  in  a  great  measure,  in  the  discretion  of  the  court. ^'^ 

2.  Public  or  Private. — The  sale  should  be  made  at  public  auction,  where  so 
directed  by  decree. ^^ 

3.  In  Parcel  or  in  Gross. — At  a  judicial  sale,  the  property  may  be  sold  either 
in  gross  or  by  parcels.  Whichever  of  the  two  modes  is  most  favorable  to  the  in- 
terest of  all  parties  concerned  will  be  pursued. ^^  The  decree  may  provide  that 
separate  pieces  of  property  may  be  offered  for  sale  and  bid  upon  separately,  and 
then  all  of  the  separate  pieces  may  be  bid  upon  in  gross ;  and,  if  the  bids  on  the 
property  put  up  in  gross  exceed  the  aggregate  of  the  bids  when  offered  sepa- 
rately, it  may  be  struck  off  to  the  bidder  for  the  property  in  gross.^^     Where 


84.  "It  will  also  be  noticed  that  the 
court  for  the  purposes  of  the  sale  found 
and  determined  the  amount  of  the  indebt- 
edness, and  that  ample  provision  was 
made  in  the  orders  for  the  rights  of  all 
creditors,  and  the  collection  of  all  debts, 
and  a  fund  was  received  from  the  sale 
largfe  enough  to  satisfy  all  possible  claims 
— $710,000,  instead  of  the  $50,000  named 
in  the  resolution  of  the  company  in  March, 
1884."  Pevvabic  Min.  Co.  v.  Mason,  145  U. 
S.   349,   3G1,   36   L.   Ed.   732. 

85.  For  inadequacy  of  amount  bid. — Col- 
lier V.  Stanbrough,  6  How.  14,  12  L.  Ed. 
324. 

86.  To  determine  rights  of  stranger. — 
Where  the  sale  was  advertised  to  take 
place  in  the  state  of  Michigan  on  Satur- 
day, January  24,  and  late  in  the  day  of 
January  23,  the  master  received  a  telegram 
from  the  stranger  to  the  suit  from  Boston, 
requesting  that  the  sale  be  postponed  on 
the  ground,  that  such  person  is  the  holder 
of  3,000  shares  of  stock,  and  stating  that 
he  and  his  Jeti'ish  friends  will  buy  the 
mine  and  pay  all  the  expenses  for  post- 
ponement, but  that  such  person  is  an 
orthodox  Jew  and  will  not  make  the  pur- 
chase on  the  Jewish  Sabbath.  The  sale 
took  place  on  the  day  advertised  and  the 
person  named  protested  against  its  legal- 
ity. The  sale  was  confirmed  and  the  day 
after  confirmation  leave  was  asked  to  in- 
tervene to  have  the  sale  set  aside.  It 
appeared  that  he  was  of  no  financial  re- 
sponsibility and  there  was  no  evidence  of 
his  being  a  stockholder.  Held,  that  such 
person  under  the  circumstances  could  not 
object  to  the  confirmation  of  the  sale. 
Pewabic  Min.  Co.  v.  Mason,  145  U.  S. 
349,    365,    36    L.    Ed.    732. 

87.  Manner  of  sale — Discretion  of  court. 
— Ballentyne  v.  Smith,  205  U.  S.  285,  291, 
51  L.  Ed.  803;  Pewabic  Min.  Co.  v.  Ma- 
son,   145   U.   S.   349,   356,   36    L.    Ed.    732. 


88.  Public  auction  under  decretal  direc- 
tion.— Blossom  V.  Railroad  Co.,  3  Wall. 
196,   205,    18    L.    Ed.    43. 

89.  Sale  in  gross. — In  Hill  v.  National 
Bank,  97  U.  S.  450,  453,  24  L.  Ed.  1051, 
following  Olcott  V.  Bynum,  17  Wall.  44, 
21  L.  Ed.  570,  the  property  was  sold  in 
gross  to  avoid  depression  in  price  which 
would  have  arisen  upon  a  sale  by  parcels. 

In  Hammock  v.  Loan  &  Trust  Co.,  105 
U.  S.  77,  89,  26  L.  Ed.  1111,  the  property 
and  franchises  of  a  railroad  company  in 
Illinois  were  sold  as  an  entirety. 

In  Slater  v.  Maxwell,  6  Wall.  268,  18 
L.  Ed.  796,  a  tract  of  land,  consisting  of 
several  distinct  parcels,  was  sold  as  an 
entirety,  because  bids  could  not  be  ob- 
tained upon  sales  of  the  separate  parcels. 

Sale  by  parcel. — In  Kearney  v.  Taylor, 
15  How.  494,  514,  14  L.  Ed.  787;  Schroeder 
V.  Young,  161  U.  S.  334,  338,  40  L.  Ed.  721; 
White  V.  Crow,  110  U.  S.  183,  189,  28  L. 
Ed.   113,  the  property  was  sold  by  parcel. 

Lands  in  a  subdivision  of  the  citj^  may 
be  sold  by  parcels.  Barling  v.  Peters.  134 
111.  607,  25  N.  E.  765,  771,  approved  in 
Green  v.  Bogue,  158  U.  S.  478,  504,  39 
L.   Ed.   1061. 

A  sale  by  parcel  is  valid,  where  the 
parties  were  not  injured  thereby  and  did 
not  ask  for  a  sale  by  entirety.  Warner 
V.  Grayson,  200  U.  S.  257,  272,  50  L.  Ed. 
470. 

90.  By  mode  producing  highest  bid. — 
Thus  five  separate  articles  of  property  of 
a  railroad  company  upon  each  of  which 
there  was  a  specific  lien,  may  be  so  of- 
fered and  sold  en  masse.  Union  Trust 
Co.  V.  Illinois,  etc.,  R.  Co.,  117  U.  S.  434, 
474,  29  L.  Ed.  963.  See  post,  "Among 
Several     Lienholders,"    XXII,    A,    1. 

"At  the  sale  which  is  complained  of 
in  the  bill  the  sherifif  first  ofiFered  the 
claims  singly  and  separately  and  received 
no  bids.     He  then  offered  and  sold  them 
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property  has  been  sold  in  bulk  which  should  have  been  sold  separately,  this  fact 
connected  with  other  facts  may  be  ground  for  setting  aside  the  sale.**^ 

F.  Terms  and  Conditions. — A  measure  of  discretion  is  possessed  by  the 
court  in  regard  to  the  terms  and  conditions  of  the  sale.^^  The  sale  should  be 
made  upon  such  terms  and  conditions  as  required  by  the  decree,  and  the  officer 
making  the  sale  has  no  authority  to  vary  therefrom. ^^  And  where  the  statute, 
under  which  it  takes  place,  sets  forth  terms  and  conditions  upon  which  the  sale 
shall  be  made,  the  sale  in  violation  thereof  is  invalid. ^-'  It  is  not  decided  whether 
or  not  the  consent  of  parties  will  authorize  a  sale  pn  terms  and  conditions  con- 
trary to  a  statutory  requirement.'*'' 

G.  Powers  and  Duties  of  Officer. — For  treatment  of  this  subject,  see  else- 
where in  this  title. ^^ 

H.  Bidding — 1.  In  General. — In  this  country,  bidding  at  judicial  sales  is 
governed  substantially  by  the  same  rules  as  at  auction  sales. o" 

2.  Sham  Bidding  and  Puffing. — For  treatment  of  this  subject,  see  else- 
where.^^ 

3.  Preventing  Competition — a.  In  General. — A  judicial  sale,  at  which  com- 
petitive bidding  is  prevented,  may  be  set  aside  at  the  suit  of  persons  injured."* 
A  petition  to  set  aside  a  judicial  sale,  on  the  ground  that  bidders  were  fraudu- 


en  masse.  These  facts  make  it  unneces- 
sary to  inquire  whether  the  objection  to 
a  sale  en  masse  could  be  successfully 
made  after  the  time  for  redemption  had 
passed,  where  both  the  party  making  the 
objection  and  the  party  claiming  under 
the  sale  were  strangers  to  the  judgment." 
White  V.  Crow,  110  U.  S.  183,  190,  28  L. 
Ed.   113. 

91.  Effect  of  wrongful  manner  of  sale. — 
Schroeder  v.  Young,  161  U.  S.  334,  338, 
40  L.  Ed.  721. 

92.  Terms  and  conditions — Discretion  of 
court.— Ballentyne  v.  Smith,  205  U.  S.  285, 
290,  51  L.  Ed.  803;  Pewabic  Min.  Co.  v. 
Mason.    145    U.   S.   349,  356,  36   L.   Ed.   732. 

93.  Conformity  to  decree. — "The  decree 
expressly  required  that  the  sale  should 
be  made  'upon  the  terms  cash  in  hand  on 
the  day  of  sale;'  thus  practically  making 
the  payment  in  cash  on  the  day  of  sale 
of  the  sum  bid  a  condition  precedent  to 
the  right  of  the  purchaser  to  demand  a 
confirmation  of  the  sale.  The  commis- 
sioners appointed  had  no  authority  to  ac- 
cept from  the  purchaser  anything  but 
cash,  nor  could  they  postpone  payment 
of  the  sum  offered  beyond  the  day  of  sale." 
Camden  v.  Mayhew,  129  U.  S.  73,  84,  32 
L.  Ed.  608. 

94.  Conformity  to  statute. — Thus  where 
sale  was  made  under  the  act  of  the  Choc- 
taw Indian  Nation  October  30,  1888,  pro- 
viding that  persons  who  had  made  im- 
provements upon  the  lands  of  the  nation 
ir  violation  of  the  act  of  congress  of  Feb- 
ruary 18,  1888,  that  such  persons  "are 
allowed  to  sell  their  so-called  improve- 
ments to  citizens,  and  if  such  non-cit- 
izens fail  to  comply  with  this  section  then 
it  shall  be  the  duty  of  the  sheriff  of  the 
counties  in  which  such  improvements  may 
be  located  to  advertise  the  same  for  sale 
in  thirty  days;  and  sell  the  same  at  the 
appointed  time  to  the  highest  Choctaw 
citizen   bidder   for    cash,"   a   sale   made   to 


a  bidder  who  gave  his  note  payable  whers 
possession  was  given  him,  or  he  had  ob- 
tained it,  is  a  sale  on  credit  in  violation 
of  the  statute,  and  therefore  invalid. 
Walker  v.  McLoud,  204  U.  S.  302,  308,  51 
L.   Ed.  495. 

95.  By  consent  of  parties. — Walker  v. 
McLoud,  204  U.  S.  302,  308,  51  L.  Ed.  495. 

96.  Powers  and  duties  of  officer. — See 
ante,  "Powers  and  Duties,"  XI,   C. 

97.  Bidding — As  at  auction  sales. — Blos- 
som V.  Railroad  Co.,  3  Wall.  196,  207,  18 
L.  Ed.  43.  See  the  title  AUCTIONS  AND 
AUCTIONEERS,  vol.  2,  p.  746. 

98.  Sham  bidding  and  puffing. — See  the 
title  AUCTIONS  AND  AUCTIONEERS^ 
vol.  2,  p.  747. 

99.  Preventing  competition. — "The  law 
will  not  tolerate  any  influences  likely  to 
prevent  competition  at  a  judicial  sale,  and 
it  accords  to  every  debtor  the  chance  for 
a  fair  sale  and  full  price;  and  if  he  fails 
to  get  these,  in  consequence  of  the  wrong- 
ful interference  of  another  party,  who  has 
purchased  his  property,  at  a  price  greatly 
disproportioned  to  its  value,  equity  will 
step  in  and  afford  redress,  either  by  set- 
ting aside  the  proceedings  under  the  sale, 
or  by  holding  the  purchaser  to  account. "^ 
Cocks  V.  Izard,  7  Wall.  559,  562,  19  L. 
Ed.  275. 

"The  law  guards  all  judicial  sales  with 
jealous  care,  and  any  agreement  or  un- 
derstanding, that  any  one  person  compe- 
tent to  bid  will  abstain  from  bidding,  will 
not  be  enforced,  no  matter  how  pure  the 
motive  moving  to  such  agreement.  It 
matters  not  even  if  the  defendant  in  the 
writ  assents  to  such  agreement,  for  his 
creditors,  as  well  as  himself,  have  a  right 
to  say  that  nothing  shall  be  done  tending 
to  sacrifice  his  property."  Wicker  v.  Hop- 
pock,  6  Wall.  94,  95,  18  L.  Ed.  752.  See 
Slater  v.  Maxwell,  6  Wall.  268,  18  L.  Ed. 
798. 

Where   the  directors   of  a   railroad   cor- 
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lently  prevented  from  attending  the  sale,  should  set  out  the  fraudulent  means  by 
which  their  attendance  was  prevented.^ 

b.  Bidding  Agreements. — An  agreement  not  to  bid  tends  to  diminish  the  num- 
ber of  bidders,  and  thus  prima  facie  to  lessen  the  probable  profitableness  of  the 
sale. 2  But  the  rules  about  judicial  sales  which  make  void  as  against  public  policy 
agreements  that  persons  competent  to  bid  at  them  will  not  bid,  forbid  such  agree- 
ments alone  as  are  meant  to  prevent  competition  and  induce  a  sacrifice  of  the 
property  sold.     An  agreement  to  bid,  the  object  of  it  being  fair,  is  not  void.^ 

c.  Bidding  Associations. — It  was  formally  held,  that  a  judicial  sale  should  be 
set  aside  simply  because  it  was  made  to  an  association  of  persons,  having  asso- 
ciated themselves  for  the  purpose  of  bidding  at  such  sale ;  for  the  reason  that  all 
such  associations  tend  to  prevent  competition  and  thereby  sacrifice  the  prop- 
erty.4  Later  cases  have,  however,  qualified  this  doctrine,  and  such  sales  are  now 
not  necessarily  void  on  that  account  alone.^  The  courts  now  look  beyond  the  mere 
fact  of  an  association  formed  for  the  purpose  of  bidding,  which  may  not  only  be 
unobjectionable  but  oftentimes  meritorious  if  not  necessary,  and  examine  into 
the  object  and  purposes  of  the  association.  If,  upon  such  examination  it  is 
found  that  such  object  and  purpose  are  not  to  prevent  competition,  but  to  enable 
the  persons  composing  the  association  to  participate  in  the  bidding,  the  sale 
should  be  upheld — otherwise,  if  for  the  purpose  of  shutting  out  competition  and 
depressing  the  sale,  so  as  to  obtain  the  property  at  a  sacrifice.^     The  validity  of 


poration  combine  so  as  to  prevent  com- 
petition at  a  judicial  sale  of  the  property, 
the  sale  is  void  at  the  suit  of  the  other 
stockholders  and  directors.  Jackson  v. 
Ludeling,  21  Wall.  616,  631,  22  L.  Ed.  492. 
See  the  title  AUCTIONS  AND  AUC- 
TIONEERS, vol.  2,  p.  746. 

1.  Alleging  of  fraudulent  prevention  of 
•competition. — Evers  v.  Watson,  156  U.  S. 
527,   534.  39   L.  Ed.   520. 

2.  Bidding  agreements. — Hyer  v.  Rich- 
mond Traction  Co.,  168  U.  S.  471,  478,  42 
L.  Ed.  547;  Kearney  v.  Taylor,  15  How. 
494,  14  L.  Ed.  787. 

3.  Wicker  v.  Hoppock,  6  Wall.  94,  18 
L.  Ed.  752. 

An  agreement  between  a  prcspective 
purchaser  and  a  creditor,  by  which  it  is 
agreed  that  the  former  shall  purchase  the 
creditor's  interest  in  the  decree  if  the  sale 
be  made  to  him,  does  not  invalidate  a 
sale  fairly  conducted  and  at  which  the 
property  was  sold  for  a  fair  price.  Bar- 
ling V.  Peters,  134  111.  606,  25  N.  E.  765, 
770,  followed  in  Green  v.  Bogue,  158  U. 
S.    478,    504,    39    L.    Ed.    1061.  But    see 

Camden  v.  Mayhew,  129  U.  S.  73,  84,  32 
L.    Ed.    608. 

4.  Bidding  associations — Doctrine  of 
Bexwell  v.  Christie. — Kearney  v.  Taylor, 
15   How.   494,   519,   14  L.   Ed.   787. 

5.  Qualification  of  rule. — Kearney  v. 
Taylor,  15  How.  494,  520,  14  L.  Ed.  787, 
quoted  in  Hyer  v.  Richmond  Traction 
Co.,   168  U.   S.  471,   478,   42    L.   Ed.   547. 

6.  Present  rule. — "Some  other  element 
"than  the  mere  fact  of  union  must  exist 
before  the  agreement  is  to  be  condemned." 
Hyer  v.  Richmond  Traction  Co.,  168  U.  S. 
471,  478,  42  L.  Ed  547;  Kearney  v.  Taylor, 
15   How.   494,   520,    14   L.    Ed.   787. 

It  is  true  that  in  every  association 
formed   to   bid   at   the   sale,   and    who   ap- 


point one  of  their  number  to  bid  in  be- 
half of  the  company,  there  is  an  agree- 
ment, express  or  implied,  that  no  other 
member  will  participate  in  the  bidding; 
and  hence,  in  one  sense,  it  may  be  said 
to  have  the  effect  to  prevent  competition. 
But  it  by  no  means  necessarily  follows  that 
if  the  association  had  not  been  formed, 
and  each  member  left  to  bid  on  his  own 
account,  that  the  competition  at  the  sale 
would  be  as  strong  and  efficient  as  it 
would  by  reason  of  the  joint  bid  for  the 
benefit  and  upon  the  responsibility  of  all. 
The  property  at  stake  might  be  beyond  the 
means  of  the  individual,  or  might  ab- 
sorb more  of  them  than  he  would  desire 
to  invest  in  the  article,  or  be  of  a  descrip- 
tion that  a  mere  capitalist,  without  prac- 
tical men  as  associates,  would  not  wish 
to  encumber  himself  with.  These  obser- 
vations are  sufficient  to  show  that  the 
doctrine  which  would  prohibit  associa- 
tions of  individuals  to  bid  at  the  legal 
public  sales  of  property,  as  preventing 
competition,  however  specious  in  theory, 
is  too  narrow  and  limited  for  the  practi- 
cal business  of  life,  and  would  oftentimes 
lead  inevitably  to  the  evil  consequences 
it  was  intended  to  avoid.  Instead  of  en- 
couraging competition,  it  would  destroy 
it.  And  sales,  in  many  instances,  could 
be  affected  only  after  a  sacrifice  of  the 
value,  until  reduced  within  the  reach  of 
the  means  of  the  individual  bidders.  Kear- 
ney V.  Taylor,  15  How.  494,  520,  14  L. 
Ed.  787;  Hyer  v.  Richmond  Traction  Co., 
168  U.  S.  471,  478,  42  L.  Ed.  547. 

The  sale  was  upheld  in  a  case  where  the 
members  of  association  resided  in  the 
neighborhood  of  the  land  sold  and  formed 
the  association  and  purchased  the  prop- 
erty with  the  intention  of  establishing 
a    seaport    and    town    upon    the    premises, 
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each  case  must  be  determined  upon  its  own  particular  circumstances^  Where  a 
person  bids  for  an  unlawful  combination  of  persons,  a  new  corporation  formed 
by  such  persons  interested  in  the  bidding  stands  in  no  higher  right  than  the  orig- 
inal purchaser.^ 

4.  Withdrawal  of  Bid. — Until  the  property  has  been  actually  struck  off  to  the 
bidder,  he  may  withdraw  his  bid,  and  the  officer  making  the  sale  cannot  pre- 
scribe conditions  defeating  this  right.^ 

5.  Acceptance  of  Bid — a.  In  General. — A  bid  at  a  judicial  sale  is  in  legal 
effect  only  an  offer  to  take  the  property  at  the  price  bid,  which  may  be  accepted 
or  rejected  at  the  discretion  of  the  court. ^<^ 

b.  Ncccssitx  for. — A  bid  being  merely  an  offer,^^  must  be  accepted  to  make 
the  bidder  a  purchaser  of  the  property^^  ^nd  a  party  to  the  proceedings.^^ 

c.  Effect  of  Acceptance. — When  his  bid  has  been  accepted,  the  bidder  be- 
comes a  party  to  the  proceedings  and  may  represent  and  defend  his  own  inter- 
ests,^'* and  may  be  compelled  by  process  of  the  court  to  comply  with  the  terms 
of  his  bid^s  or  amerced  in  damages  for  refusal  to  perform.^^ 

I.  Purchasers — 1.  Who  May  Purchase — a.  In  General. — If  a  person  is 
incompetent  to  purchase  property  at  a  private  sale,  he  is  also  incompetent  to 
purchase  it  at  a  judicial  sale.^'^ 


and  where  the  property  was  sold  at  a 
price  very  advantageous  to  the  owner. 
Kearney  v.  Taylor,  15  How.  494,  524,  14 
L.  Ed.   787. 

"It  is  not  to  be  doubted  that  creditors 
of  a  common  debtor  may  combine  to  pur- 
chase the  debtor's  property  at  a  judicial 
sale,  though  they  may  not  combine  to 
prevent  others  from  purchasing."  Ket- 
chum  V.  Duncan,  96  U.  S.  659,  674,  24  L. 
Ed.   868. 

7.  Legality  of  association  to  be  deter- 
mined by  circumstances  of  each  case. — And 
the  courts  are  competent  to  inquire  into  all 
the  circumstances,  and  to  ascertain  and 
determine  the  truth  and  character  of  each. 
Kearney  v.  Taylor,  15  How.  494,  521,  14 
L.  Ed.  787.  See  the  title  AUCTIONS 
AND  AUCTIONEERS,  vol.  2.  p.  746. 

8.  Effect  of  reorganization. — Jackson  v. 
Ludeling,  21  Wall.  616,  631,  22  L-  Ed.  492. 

9.  Withdrawal  of  bid. — Blossom  v.  Rail- 
road Co.,  .3  Wall.  196,  206,  18  L.  Ed.  43. 

10.  Acceptance  of  iDid. — And  the  accept- 
ance or  rejection  of  the  offer  is  within  the 
sound  equitable  discretion  of  the  court,  to 
be  exercised  with  due  regard  to  the  special 
circumstances  of  the  case  and  to  the 
stability  of  judicial  sales.  Camden  v.  May- 
hew,  129  U.  S.  73,  82,  32  L.  Ed.  608;  Mil- 
waukee R.  Co.  V.  Soutter,  5  Wall.  660,  662, 
18    L.    Ed.    678. 

11.  Necessity  for  acceptance. — Blossom 
V.  Railroad  Co.,  3  Wall.  196,  208,  18  L. 
Ed.  43;  Williamson  v.  Berry,  8  How.  495, 
12  L.  Ed.  1170.  See  ante,  "In  General," 
XV,  H,  5,  a. 

12.  To  make  bidder  purchaser. — William- 
son V.  Berry,  8  How.  495,  546,  12  L.  Ed. 
1170. 

13.  Party  to  proceedings. — Before  ac- 
ceptance of  his  bid,  the  bidder  has  no 
standing  to  object  to  the  postponement  of 
the  sale.  He  cannot  object  to  a  settle- 
ment between  the  debtor  and  creditor  in 
the   mean   time,   which    makes   a   sale   un- 


necessary. Blossom  V.  Railroad  Co.,  3 
Wall.  196,  210,  18  L.  Ed.  43. 
.  A  bidder  at  a  judicial  sale  at  public 
auction,  whose  bid  has  not  been  accepted 
— the  sale  being  adjourned  for  sufficient 
cause  and  finally  discontinued — cannot  in- 
sist, even  though  he  have  been  the  high- 
est and  best  bidder,  on  leave  to  pay  the 
amount  of  his  bid,  and  have  a  confirma- 
tion of  the  sale  to  him.  Blossom  v.  Rail- 
road  Co.,   3   Wall.    196,    18    L.   Ed.   43. 

14.  Effect  of  acceptance — Bidder  be- 
comes party. — Kneeland  v.  American 
Loan,  etc.,  Co.,  136  U.  S.  89,  95,  34  L.  Ed. 
379;  Davis  v.  Mercantile  Trust  Co.,  152 
U.  S.  590,  594,  38  L.  Ed.  563;  Stuart  v. 
Gay,  127  U.  S.  518,  32  L.  Ed.  191;  Central 
Trust  Co.  V.  Grant  Locomotive  Works, 
135   U.  S.  207,  34  L.   Ed.  97. 

The  bidder  thereupon  acquires  the  right 
to  appear  and  claim,  at  the  hand  of  the 
court,  such  relief  as  the  rules  of  equity 
proceedings  entitle  him  to.  Blossom  v. 
Milwaukee  R.  Co.,  1  Wall.  655,  656,  17 
L.   Ed.   673. 

Right  to  object  to  setting  aside. — As  the 
setting  aside  of  the  sale  may  affect  his 
interests  prejudicially  or  beneficially,  the 
bidder  has  a  right  to  be  heard  upon  the 
question  of  setting  it  aside.  Davis  v. 
Mercantile  Trust  Co.,  152  U.  S.  590,  594, 
38   L.   Ed.   563. 

15.  Performance  of  bid. — Blossom  v. 
Railroad  Co.,  3  Wall.  196,  207,  18  L. 
Ed.  43. 

16.  Liability  for  refusal  to  perform. — 
When  a  person  is  declared  the  highest 
bidder,  his  liability  is  fixed,  without  any 
confirmation  of  the  sale  by  a  formal  order, 
as  to  any  deficiency,  arising  upon  a  resale 
because  of  his  refusal  to  perform  the  ob- 
ligation arising  from  his  bid.  Camden  v. 
Mayhew,  129  U.  S.  73,  83,  32  L.  Ed.  608. 
See  post,  "Liability  of  Bidder,"  XIX,  D. 

17.  Purc'.iasers — Who  may  purchase. — 
"A  person   who,  by  reason   of  any  statu- 
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b.  Persons  in  Fiduciary  Relation. — The  general  rule  that  persons  should  re- 
gard the  great  moral  obligation  to  refrain  from  placing  themselves  in  relations 
which  ordinarily  excite  a  conflict  between  self-interest  and  integrity,  applies  to 
purchasers  at  judicial  sales. ^^  But  the  sale  is  not  necessarily  void,  in  all  eases, 
because  made  to  a  person  standing  in  a  fiduciary  relation. ^^  The  sale  may 
be   upheld   where  made   to   a  party   to   the  suit,2o  auctioneer,^!    attorney,22  trus- 


tory  disability,  such  as  infancy,  lunacy, 
marriage  or  otherwise,  is  incompetent  to 
buy  at  private  sale  is  not  less  incompetent 
from  becoming  the  purchaser  at  a  judicial 
sale."  Louisville,  etc.,  R.  Co.  v.  Ken- 
tucky, 161  U.  S.  677,  693,  40  L.  Ed.  849. 
"If,  from  reasons  of  public  policy,  the 
legislature  declares  that  a  railway  shall 
not  become  the  purchaser  of  a  parallel 
or  competing  line,  the  purchase  is  not  the 
less  unlawful,  because  the  parties  choose 
to  let  it  take  the  form  of  a  judicial  sale." 
Louisville,  etc.,  R.  Co.  v.  Kentucky,  161 
U.  S.  677,  693,  40  L.  Ed.  849.  See  the 
title  RAILROADS. 

18.  Fiduciary.— Allen  v.  Gillette,  127  U. 
S.  589,  593,  32  L.  Ed.  271;  Pewabic  Min. 
Co.  V.  ]\Iason,  145  U.  S.  349.  362,  36  L. 
Ed.  732;  Jackson  v.  Ludeling,  21  Wall.  616, 
624,  22  L.  Ed.  492.  See  the  titles  COR- 
PORATIONS, vol.  4,  p.  770;  RAIL- 
ROADS; STOCKS  AND  STOCKHOLD- 
ERS. 

19.  While  the  decisions  are  somewhat 
conflicting  upon  the  subject  of  purchases 
by  persons  standing  in  fiduciary  capaci- 
ties, "no  decision  lays  down  a  positive 
rule  that  such  sales,  though  affected  by 
such  bidding,  are  per  se,  and  as  between 
all  persons,  void.  They  may  be  avoided 
by  parties  whose  just  interests  have  been 
injuriously  affected  by  such  misconduct, 
provided  the  rights  of  innocent  third  per- 
sons are  not  thereby  disturbed."  Rich- 
ards V.  Holmes,  18  How.  143,  148,  15  L. 
Ed.   304. 

20.  Parties. — In  this  country,  either 
party  may  as  a  rule  purchase  at  a  ju- 
dicial sale.  Pewabic  Min.  Co.  v.  Mason, 
145  U.  S.  349,  362,  36  L.  Ed.  732;  Richards 
V.  Holmes,  18  How.  143,  15  L.  Ed.  304; 
Smith  V.  Black,  115  U. '  S.  308,  29  L.  Ed. 
398;  Allen  v.  Gillette,  127  U.  S.  589,  33  L. 
Ed.   271. 

The  English  practice  which  forbids  such 
purchases  without  leave  of  court  does  not 
obtain  in  this  country.  Pewabic  Min. 
Co.  V.  Mason,  145  U.  S.  349,  361,  36  L. 
Ed.  732. 

A  complainant  may  stand  in  fiduciary 
character  which  may  make  him  incompe- 
tent to  purchase  at  a  judicial  sale;  but,  in 
a  case  where  the  parties  had  litigated  for 
a  number  of  years  as  to  the  right 
to  the  property  sold,  and  the  decree  has 
been  finally  procured  that  it  be  sold,  no 
such  fiduciary  character  is  assumed  as 
to  avoid  the  sale.  Pewabic  Min.  Co.  v 
Mason,  145  U.  S.  349,  362,  36  L.  Ed.  732. 

The  creditor  for  whose  benefit  the  sale 
was  made  had  a  right  to  request  the  auc- 
tioneer  to    make   a   bid   for   him,    if   fairly 


used.  Richards  v.  Holmes,  18  How.  143, 
15  L.  Ed.  304,  followed  in  Smith  v.  Black' 
115    U.    S.   308,   315,   29    L.    Ed.    398. 

21.  Auctioneer.— A  purchase  by  an  auc- 
tioneer is  not  necessarily  void.  Richards 
V.  Holmes,  18  How.  143,  148,  15  L  Ed 
304. 

But  the  courts  will  not  strive  to  up- 
hold a  sale  made  to  an  auctioneer  or  one 
allied  in  interest  to  him.  Walker  v  Mc- 
Loud,  204  U.  S.  302,  311,  51  L.  Ed.  495. 

22.  Attorney.— "While  purchases  at  ju- 
dicial sales  in  the  name  of  the  solicitors 
and  attorneys  of  parties  whose  property 
is  sold  will  be  scrutinized  with  jealous 
care,  they  will  be  sustained  if  no  injustice 
is  thereby  done  to  the  parties  they  rep- 
resent." Pacific  Railroad  v.  Ketchum,  101 
U.  S.  289,  300,  25  L.  Ed.  932.  See,  also, 
Graffam  v.  Burgess,  117  U.  S.  180,  192,  29 
L.  Ed.  839;  Schroeder  v.  Young,  161  U 
S.  334,  340,  40  L.  Ed.  721;  Byers  v  Sur- 
get,  19  How.  303,  15  L.  Ed.  670.  See  the 
titles  ATTORNEY  AND  CLIENT,  vol 
2,  p.  716;  BANKRUPTCY,  vol.  2,  p.  915. 

The  purchase  by  the  solicitor  of  a  rail- 
road company  of  its  property  at  a  judicial 
sale,  made  pursuant  to  a  decree  in  a  fore- 
closure suit,  is  not  of  itself  necessarily 
invalid.  It  will,  however,  be  closely  scru- 
tinized, but  until  impeached  must  stand. 
Pacific  Railroad  v.  Ketchum,  101  U  S 
289,  25  L.  Ed.  932. 

"Here  the  company,  whom  Baker  rep- 
resented as  solicitor,  confessed  its  in- 
ability to  pay  the  debt  it  owed,  and  con- 
sented that  the  property  held  as  security 
be  sold._  In  the  decree  which  it  assented 
to,  special  provision  was  made  for  a  pur- 
chase by  or  for  the  bond  holders.  We 
can  see  no  harm  which  will  result  from 
permitting  the  solicitor  of  the  company 
to  take  the  title  for  the  bond  holders 
under  such  a  purchase.  No  complaint 
was  made  below  of  actual  wrong.  The 
only  objection  was  that  such  a  purchase 
was  inconsistent  with  the  duties  of  the 
solicitor.  There  was  no  speculation  by 
the  solicitor  in  the  purchase.  All  he  did 
was  to  hold  the  title  until  the  real  pur- 
chasers were  in  a  condition  to  take  it 
themselves.  If  there  had  been  any  proof 
of  collusion  or  improper  conduct  on  the 
part  of  the  solicitor,  resulting  in  wrong 
to  the  company,  the  case  would  be  differ- 
ent. As  it  is,  we  are  called  upon  to  de- 
cide whether  a  purchase  in  the  name  of 
the  solicitor  of  one  whose  property  is 
sold  is  necessarily  in  and  of  itself  invalid. 
We  think  it  is  not.  It  will  be  scrutinized 
closely,  but  until  impeached  must  stand. 
Slight   circumstances   may  impeach  it,  but 
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tee,23   stockholders.^^    executors   and   administrators, ^5    and  probably   receivers.^^ 
2.    Rights  of  Purchasers. — See  elsewhere  in  this  title. 2" 

XVI.    Return  of  Officer. 

A.  Necessity  for. — The  report  of  the  officer  making  the  sale  of  what  he  has 
done  in  pursuance  to  the  decree  is  a  necessary  step  toward  the  finality  of  the 
sale. 28 

B.  Objections  to  Return — 1.  Who  May  Object. — Either  party  may  ob- 
ject to  the  report,  and  the  purchaser  himself,  who  becomes  a  party  to  the  sale, 
may  appear  before  the  court,  and,  if  any  mistake  has  occurred,  may  have  it  cor- 
rected.^^ 

2.  Time  of  Making. — General  equity  rule  number  83,  providing  that  the  par- 
ties may  have  one  month  from  the  time  of  filing  of  a  master's  report  in  the  clerk's 
office  to  make  exceptions  thereto,  is  not  applicable  to  judicial  sales  ;3'^  and,  where 
an  order  nisi  was  entered,  that  unless  cause  to  the  contrary  was  shown  within 
eight  days  the  sale  would  be  confirmed,  at  which  time  objections  and  exceptions 
were  filed  by  the  defendant  and  overruled  by  the  court,  the  proceeding  was  reg- 
ular and  the  sale  cannot  be  set  aside  on  that  ground.^  ^ 

3.  Before  Whom  Made. — No  exceptions  to  a  master's  report  can  be  made, 
which  were  not  taken  before  the  master;  the  object  being  to  save  time,  and  to 
give  him  an  opportunity  to  correct  his  errors,  or  to  reconsider  his  opinions.^^ 


it  is  not  under  all  circumstances  invalid." 
Pacific  Railroad  v.  Ketchum,  101  U.  S. 
-289,   300,   25   L.   Ed.   932. 

23.  Trustee. — A  trustee  stands  upon  the 
same  footing  in  this  regard  as  an  auc- 
tioneer. Richards  v.  Holmes,  18  How. 
143,  149,   15    L.   Ed.   304. 

No  decision  has  ever  gone  so  far  as  to 
lay  it  down  as  a  positive  rule  that  sales 
to  trustees  are  per  se,  as  between  all  per- 
sons, void.  Such  sales,  however,  may  be 
avoided  by  parties  whose  interest  have 
been  injuriously  affected,  provided  the 
rights  of  innocent  third  persons  are  not 
thereby  affected  injuriously.  Richards  v. 
Holmes,   18   How.   143,   148,   15   L.   Ed.   304. 

The  principle  that  a  trustee  may  pur- 
chase the  trust  property  at  a  judicial  sale 
brought  about  by  a  third  party,  which 
lie  had  taken  no  part  in  procuring,  and 
over  which  he  could  not  have  had  con- 
trol, is  upheld  by  numerous  decisions  of 
the  federal  supreme  court  and  of  other 
courts  of  this  country.  This  rule  prevails 
in  Texas.  Allen  v.  Gillette,  127  U.  S. 
589,  596,  32  L.  Ed.  271;  Twin-Lick  Oil  Co. 
V.  Marburv,  91  U.  S.  587,  23  L.  Ed.  328. 
See  the  title  TRUSTS  AND  TRUSTEES. 

24.  Stockholders  of  corporations. — On 
the  wind  up  of  a  corporation,  in  a  judicial 
sale  of  its  property  by  a  master,  stock- 
"holders  may  purchase;  and,  where  one  part 
of  a  stockholders'  company  seeks  to  pur- 
chase for  another  crirporation  and  another 
part  of  the  stockholders  seeks  to  purchase 
for  a  third  corporation,  the  sale  is  not 
fraudulent.  Pewabic  Min.  Co.  v.  Mason, 
145  U.   S.  349,  357,  36  L.  Ed.  732. 

25.  Executor  or  administrator. — The 
general  rule  above  stated  applies  to  pur- 
chases by  executors  and  administrators. 
Allen  V.  Gillette,  127  U.  S.  589,  593,  32  L. 
Ed.  271.  See  the  title  EXECUTORS 
AND  ADMINISTRATORS,  vol.  6,  p.  119. 


26.  Receiver. — It  is  left  undecided, 
whether  or  not  a  receiver  is  competent 
to  purchase  at  a  judicial  sale.  Hoe  v. 
Wilson,  9  Wall.  501.  504,  19  L.  Ed.  762. 
See  the  title  RECEIVERS. 

27.  On  rights  of  purchaser. — See  post, 
"On   Rights  of  Purchaser,"  XXIV,  C. 

As  party  to  suit. — See  ante,  "Purchas- 
ers." VIII,  E;  po'^t,  "Parties,"  XVIII,   E. 

28.  Report  of  officer. — Pewabic  Min.  Co. 
V.  Mason.  145  U.  S.  349,  362,  36  L.  Ed. 
732;  Blossom  v.  Railroad  Co.,  3  Wall.  196, 
207,  18  L.  Ed.  43;  Ballentyne  v.  Smith, 
205   U.   S.  285,  290,   51   L.   Ed.   803. 

But  the  title  of  a  purchaser  does  not 
depend  upon  the  return  of  the  officer 
making  the  sale,  where  the  preliminary 
proceedings  are  correct,  the  sale  been 
ordered  and  the  deed  executed  and  de- 
livered. :\IcNitt  V.  Turner,  16  Wall.  352, 
21  L.  Ed.  341.  See,  also,  Williamson  v. 
Berry.    8    How.    495.    546,    12    L.    Ed.    1170. 

29.  Objection — Who  may  make. — Blos- 
som V.  Railroad  Co.,  3  Wall.  196,  207,  18 
L.   Ed.  43. 

30.  Time  of  making. — "Rule  83  has  no 
reference  to  a  report  by  a  master  of  a 
mere  ministerial  matter  like  a  sale,  but 
only  to  his  report  upon  matters  heard  and 
determined  by  him."  Pewabic  Min.  Co. 
V.  Mason,  145  U.  S.  349,  363,  36  L.  Ed. 
732. 

31.  "The  course  pursued  in  this  case  in 
reference  to  the  confirmation  was  the  cor- 
rect practice;  an  order  nisi  followed  if  no 
objections  were  taken  in  time  by  an  order 
of  confirmation."  Pewabic  Min.  Co.  v. 
Mason,   145   U.   S.   349,   364,   36   L.   Ed.   732. 

32.  Before  whom  made. — "In  McMicken 
V.  Perin,  18  How.  507,  510,  15  L.  Ed.  504, 
it  was  observed:  'In  Story  v.  Livingston, 
13  Pet.  359,  10  L.  Ed.  200,  this  court  de- 
cided that  no  objections  to  a  master's  re- 
port can   be  made  which  were   not  taken 
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4.  Manner  oe  Making. — Exceptions  to  the  report  of  a  master  must  state, 
article  by  article,  the  parts  of  the  report  which  are  intended  to  be  excepted  to.^^ 

5.  Decision  on  Objections. — Where  an  objection  was  made  to  the  return  of 
the  sale  on  the  ground  that  the  amount  of  the  sale  as  therein  alleged  was  fraud- 
ulent, but  the  objection  was  overruled  and  the  sak  confirmed,  the  matter  is  res 
adjudicata  and  an  action  at  law  cannot  be  maintained  to  recover  the  alleged  de- 
ficiency.^^ 

XVII.    Confirmation  of  Sale. 

A.  Necessity  for  Confirmation — 1.  In  General. — The  court's  confirma- 
tion of  the  sale,  made  and  reported  by  the  officer,  is  necessary  to  perfect  the 
proceeding,^^  to  make  the  sale  finaF*^  and  pass  title  to  the  purchaser.^^  The  ne- 
cessity for  confirmation  cannot  be  dispensed  with  by  a  provision  in  the  decree  of 
sale.3^ 

2.  To  Bind  Bidder — a.  To  Performance  of  Bid. — In  order  to  bind  the  bid- 
der to  the  performance  of  his  bid,  it  is  a  necessary  step  toward  that  end  that 
there  should  be  a  formal  confirmation  of  the  sale.-^^ 

b.  For  Deficiency  on  Resale — (1)  In  General. — In  order  to  hold  the  highest 
bidder  and  duly  declared  purchaser  for  a  deficiency  arising  upon  a  resale,  in  case 
he  refuses  without  cause  to  fulfill  his  undertaking,  it  is  generally  necessary  that 
the  sale  be  confirmed  by  the  court.^^ 

(2)  On  Refusal  to  Perform. — There  is  no  necessity  to  go  through  with  the 
form  of  confirming  a  sale  in  order  to  hold  the  bidder  liable  to  the  costs  and  de- 
ficiency arising  upon  a  resale,  where  he  refuses  to  comply  with  the  terms  of  his 
"bid  after  an  ofifer  to  confirm  is  made  in  court  in  his  presence.  The  court  may  im- 
mediately order  a  resale  of  the  property  at  his  risk  and  cost.'*^ 

B.  Propriety  of  Confirmation. — It  is  a  prerequisite  to  his  right  to  ask  for 
confirmation,  that  the  purchaser  shall  have  complied  with  the  requirements  of  the 


before  the  master;  the  object  being  to 
save  time,  and  to  give  him  an  opportunity 
to  correct  his  errors  and  reconsider  his 
opinion.'  But  surely  in  the  matter  of  a 
sale  there  is  no  opportunity  for  objec- 
tions before  the  master,  or  any  correction 
by  him  of  his  errors  or  any  reconsidera- 
tion of  his  opinion."  Pewabic  Min.  Co. 
V.  Mason,  145  U.  S.  349,  363,  36  L.  Ed. 
732. 

A  party  neglecting  to  bring  in  excep- 
tions before  the  master  cannot  afterwards 
except  to  the  report,  unless  the  court, 
on  motion,  see  reason  to  be  dissatisfied 
with  the  report,  and  refer  it  to  the  master 
to  re-examine  it,  with  liberty  to  the  party 
to  make  objections  to  it.  Story  v.  Liv- 
ingston, 13  Pet.  359,  10  L.  Ed.  200.  See 
Pewabic  Min.  Co.  v.  Mason,  145  U.  S. 
349,  363,  36  E-  Ed.  732;  McMicken  v.  Perin, 
18  How.  507,  15  L.  Ed.  504. 

33.  Manner  of  making. — Story  v.  Liv- 
ingston, 13  Pet.  359,  10  L.  Ed.  200. 

34.  Decision  on  objection — Res  judicata. 
— Green  v.  Bogue,  158  U.  S.  478,  501,  39 
L.   Ed.   1061. 

35.  Confirmation — Necessity  for. — Gib- 
son V.  Lyon,  115  U.  S.  439,  447,  29  L.  Ed. 
440;  Camden  v.  Mayhew,  129  U.  S.  73, 
83,   32    L.   Ed.   608. 

36.  To  make  sale  final. — "Even  after  the 
sale  is  made,  it  is  not  final  until  a  report 
is  made  to  the  court  and  it  is  approved 
and  confirmed."  Blosson  v.  Railroad  Co., 
3   Wall.    196,   207,    18    L.    Ed.   43;    Pewabic 
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Min.  Co.  V.  Mason,  145  U.  S.  349,  362,  36 
L.  Ed.  732.  See,  also,  Gibson  v.  Lyon,  115 
U.  S.  439,  449,  29  L.  Ed.  440;  Nalle  V. 
Young,   160   U.   S.   624,  637,   40   L.   Ed.   560. 

37.  To  pass  title. — The  sale  must  be  con- 
firmed by  the  court,  before  a  purchaser 
can  have  a  legal  title  to  the  property  that 
he  means  to  buy  or  has  bid  for  under  the 
decree  of  the  court.  Williamson  v.  Berry, 
8  How.  495,  12  L.  Ed.  1170;  Ballentyne  v. 
Smith,  205  U.  S.  285,  290,  51  L.  Ed.  803; 
United  States  Bank  v.  Ritchie,  8  Pet.  128, 
8   L.   Ed.   890. 

38.  Dispensed  with  by   decree. — It   is   a 

fatal  error  in  the  decree,  that  it  directs  the 
conveyance  to  be  made  on  the  payment  of 
the  purchase  money,  without  directing 
tliat  the  sale  shall  first  be  confirmed  by 
the  court.  United  States  Bank  v.  Ritchie, 
8   Pet.  128,  8   L.   Ed.  890. 

39.  To  bind  bidder  to  performance  of 

bid.— Camden  v.  Mayhew,  129  U.  S.  73, 
83,   32    L.    Ed.   608. 

40.  For  deficiency  on  resale. — Camden  v. 
Mayhew,  129  U.   S.  73,  83,  32   L.   Ed.  608. 

41.  On  refusal  to  perform. — "For,  upon 
appellant  refusing  to  pay  the  amount  bid, 
the  court,  without  confirming  the  sale  by 
a  formal  order,  could  have  held  him  to 
his  ofifer,  and  ordered  a  resale  in  the 
meantime  at  his  risk,  both  in  respect  to 
the  expenses  of  the  resale  and  any  de- 
ficiency resulting  therefrom."  Camden  v. 
Mayhew,   129   U.   S.   73,  84,  32  L.  Ed.   608. 
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decree.^ 2     Before  confirming  the  sale  the  chancellor  will  see  that  no  wrong  has 
been  accomplished  in  and  by  the  manner  in  which  it  was  conducted.^^ 

C.  Jurisdiction  to  Confirm. — For  treatment  of  this  subject,  see  elsewhere.^* 

D.  Discretion  of  Court. — The  confirmation  or  rejection  of  the  sale  often 
requires  exercise  of  a  judicial  discretion  as  delicate  as  that  called  for  by  any  func- 
tion appertaining  to  a  court.'*^ 

E.  Proceedings  to  Obtain  Confirmation — 1.  Notice. — In  the  absence  of 
statute,  it  seems  to  be  the  better  practice  to  give  notice  of  confirmation  to  all 
parties  adversely  interested  therein.^^ 

2.  Under  Louisiana  Code. — The  proceeding  by  homologation  is  peculiar  ta 
Louisiana.^'^  It  originated  in  the  act  of  the  legislature,  passed  March  10th, 
1834,*^  which  authorizes  purchasers"*^  to  apply  for  a  monition  to  all  persons  in- 
terested who  can  set  up  any  right,  title,  or  claim  to  the  property  described,^"  in 
consequence  of  any  informality  in  the  order,  or  decree,  or  judgment  of  the  court 
under  which  the  sale  was  made,  or  any  irregularity  or  illegality  in  the  appoint- 
ment and  advertisement  in  time  or  manner  of  sale,  or  for  any  other  defect  what- 
soever, to  show  cause  why  the  sale  should  not  be  confirmed  and  homologated, 
and  which,  if  no  cause  be  shown,  makes  judgment  of  confirmation  conclusive  on 
the  world.^^     This  act  has  relation  to  mistakes  or  omissions  of  the  officers  of  the; 


42.  Propriety  of  confirmation. — Camden 
V.  Mayhew,  129  U.  S.  73,  84,  32  L.  Ed.  608. 

43.  Ballentyne  v.  Smith,  205  U.  S.  285, 
290,  51  L.  Ed.  803;  Pewabic  Min.  Co.  v. 
Mason.   145   U.   S.  349,   356,   36   L.   Ed.   732. 

44.  Jurisdiction  of  circuit  and  district 
courts.— See  the  title  COURTS,  vol.  4, 
p.  900. 

Of  chief  of  Choctaw  Indian  nation. — 
See  the  title  INDIANS,  vol.  6,  p.  906. 

45.  Discretion  of  court. — Milwaukee  R. 
Co.  V.  Soutter,  5  Wall.  660,  662,  18  L.  Ed. 
678;  Blossom  v.  Milwaukee  R.  Co.,  1  Wall. 
655,  657,  17  L.  Ed.  673;  Gibson  v.  Lyon, 
115  U.  S.  439.  447,  29  L.  Ed.  440.  See  the 
titles  APPEAL  AND  ERROR,  vol.  1, 
pp.    976,    995;    MANDAMUS. 

4€.  Proceedings  to  obtain  confirmation — 
Notice. — Pewabic  Min.  Co.  v.  Mason,  145 
U.   S.  349,  364,  36  L.  Ed.  732. 

Under  Louisiana  practice. — See  post, 
"Under   Louisiana   Code,"    XVII,    E,   2. 

Under  statute  of  Arkansas. — The  pur- 
chaser at  such  sales  is  authorized  to  in- 
stitute proceedings  by  a  public  notice  in 
some  newspaper,  describing  the  land, 
stating  the  authority  under  which  it  was 
sold,  and  "calling  on  all  persons  who  can 
set  up  any  right  to  the  lands  so  pur- 
chased, in  consequence  of  any  informal- 
ity, or  any  irregularity  or  illegality  con- 
nected with  the  sale,  to  show  cause  why 
the  sale  so  made  should  not  be  confirmed." 
Parker  v.  Overman,  18  How.  137,  140,  15 
L.    Ed.   318. 

47.  Under  Louisiana  Code. — Jackson  v. 
Ludeling.  21  Wall.  616,  633,  22  L.  Ed.  492. 

48.  Jackson  v.  Ludeling,  21  Wall.  616, 
633,  22  L.  Ed.  492;  Revised  Statutes,  title 
Monition,   §§  2374   to  2380. 

"This  section  is  still  in  force.  Voor- 
hies'  Revised  Statutes,  1876,  §  3392." 
Davis  V.  Gaines,  104  U.  S.  386,  400,  26  L. 
Ed.  757. 

As  the  law  stood  in  Louisiana,  in  Oc- 
tober,   1813,  testamentary  executors   could 


only  sell  at  public  auction  after  due  ad- 
vertisement of  the  property;  and  the  pur- 
chaser at  a  forced  sale  did  not  acquire  a 
good  title,  unless  the  formalities  pre- 
scribed by  law  for  the  alienation  of  prop- 
erty were  observed.  Gaines  v.  De  la 
Croix,  6  Wall.  719,  18  L.  Ed.  967.  See, 
also,  Davis  v.  Gaines,  104  U.  S.  386,  393, 
26  L.  Ed.  757.  See  the  title  AUCTIONS 
AND  AUCTIONEERS,  vol.  2,  p.  748. 

49.  Purchasers  may  apply  for  monition. 
— To  entitle  a  party  to  claim  the  benefit 
of  this  provision  of  this  or  any  other  pre- 
scription, it  is  made  necessary  that  he 
should  have  acquired  the  immovable  in 
good  faith  and  by  a  just  title.  Davis  v. 
Gaines,   104  U.   S.   386,   400,  26   L.    Ed.   757. 

50.  To  all  persons  claiming  interests. — ■ 
The  purchaser  must  sue  out  the  monition 
and  advertise  as  required,  calling  on  all 
persons  who  set  up  any  right  to  the  prop- 
erty in  consequence  of  any  informality  or 
irregularity  in  the  order,  decree,  or  judg- 
ment, or  in  the  appraisement,  advertise- 
ment, or  proceedings  of  the  sale,  or  any 
defect  whatsoever,  to  show  cause  within 
thirty  days  why  the  sale  so  made  should 
not  be  confirmed  and  homologated.  Mont- 
gomery V.  Samory,  99  U.  S.  482,  25  L.  Ed. 
375. 

Where  the  infant  parties  claimed  con- 
tingent and  residuary  rights,  and  appeared 
as  beneficiaries  and  claimed  property  alien- 
ated for  the  payment  of  debts,  a  purchaser 
need  not  look  beyond  the  decree  to  see 
that  the  infants  had  notice,  under  the 
Louisiana  practice.  Beauregard  v.  Xcw 
Orleans,    18    How.  497,   502,  15   L.   Ed.   4G9. 

51.  On  ground  of  irregularity. — Davis  v. 
Gaines,  104  U.  S.  386,  399,  26  L.  Ed.  757; 
Erwin  V.  Lowry,  7  How.  172,  181,  12  L. 
Ed.  655;  Jeter  v.  Hewitt,  22  How.  352, 
362,  16  L.  Ed.  345;  Jackson  v.  Ludeling, 
21  Wall.  616,  633,  22  L.  Ed.  492;  Johns,  n 
V.  Waters,  111  U.  S.  640,  668,  28  L.  Ed. 
547;    Nalle   v.    Young,    160    U.    S.   624,    637, 
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law,  and  not  any  relation  to  the  question  whether  the  purchasers  have  obtainecf 
their  title  by  fraud,  or  whether  they  are  trustees  mala  fide  for  others.^^  Accord- 
ingly, a  judgment  of  homologation  under  it  is  conclusive  of  nothing  but  that 
there  have  been  no  fatal  irregularities  of  form.^s  The  statute  does  not  make 
the  judgment  of  homologation  conclusive,  as  to  the  court's  jurisdiction.^^ 

3.  Under  Arkansas  Codk. — The  code  of  Arkansas  provides  a  special  remedy 
for  the  confirmation  of  judicial  sales  of  land,  the  object  of  which  is  to  quiet 
the  title  of  the  purchaser.^^ 

4.  In  Choctaw  Indian  Nation. — For  treatment  of  this  subject,  see  else- 
where.^^ 

F.  Conditional  Confirmation. — There  may  be  a  conditional  confirmation 
of  the  sale  to  become  absolute  upon  payment  of  the  purchase  price.^"^ 

G.  Proof  of  Confirmation.— The  ratification  of  a  sale  under  an  act  of  an 
Indian  nation  is  not  established  by  recitals  in  a  deposition  of  the  purchaser, 
which  do  not  set  forth  the  facts  upon  which  the  alleged  ratification  is  based,  and 
which  are  mere  conclusions  of  law.^^ 


40   L.   Ed.   560;   Stockmeyer  v.  Tobin,   139 
.  U.    S.    176,   35    L.    Ed.    123;    New    Orleans, 
etc.,    Ass'n   v.    Le    Breton,    120   U.    S.    765, 
30  L.   Ed.  821. 

"The  judgment  of  the  court  shall  be  in 
itself  conclusive  evidence  that  the  moni- 
tion was  regularly  made  and  advertised, 
nor  shall  any  evidence  be  received  there- 
after to  contradict  the  same,  or  to  prove 
any  irregularity  in  the  proceeding."  Mont- 
gomery V.  Samory,  99  U.  S.  482,  490,  25 
L.    Ed.  375. 

The  purchaser  is  not  bound  to  look  be- 
yond the  decree,  where  the  rights  of  mi- 
nors are  contingent  and  residuary,  subject 
to  the  claims  of  creditors,  and  who  ap- 
pear in  the  case  as  beneficiaries  claim- 
ing pioperty  alienated  before  the  pay- 
ment of  debts.  Beauregard  v.  New  Or- 
leans, 18  How.  497,  502,   15  L.  Ed.  469. 

"Evidence  to  prove  any  such  irregularity 
is  declared  to  be  inadmissible;  and  the 
further  provision  is  that  the  judgment  of 
the  court  confirming  and  homologating 
the  sale  shall  have  the  force  of  res  ju- 
dicata, and  that  it  shall  operate  as  a  com- 
plete bar  against  all  persons,  whether  of 
age  or  minors,  whether  present  or  absent, 
who  may  thereafter  claim  the  property 
in  consequence  of  any  illegality  or  infor- 
mality in  the  proceeding,  whether  before 
or  after  judgment."  Montgomery  v.  Sam- 
ory, 99  U.   S.  482,  490,  25   L.   Ed.  375. 

52.  Matters  outside  of  record  not  af- 
fected.— "Fraud  and  trust  are  entirely  out- 
side the  record."  Jackson  v.  Ludeling,  21 
Wall.  616,  634,  22  L.  Ed.  492. 

A  sale  may  have  been  conducted  legally 
in  all  its  process  and  forms,  and  yet  the 
purchaser  may  have  been  guilty  of  fraud, 
or  may  hold  the  property  as  a  trustee. 
In  this  case  the  complainants  rely  upon  no 
irregularity  of  proceeding,  upon  no  ab- 
sence of  form.  The  forms  of  law  were 
scrupulously  observed.  But  they  rely 
upon  faithfulness  to  trusts  and  common 
obligations,  upon  combinations  against  the 
policy  of  the  law  and  fraudulent,  and  upon 
confederate    and    successful    efforts    to    de- 


prive them  wrongfully  of  property  in 
which  they  had  a  large  interest,  for  the 
benefit  of  persons  in  whom  they  had  a 
right  to  place  confidence.  Homologation 
is  no  obstacle  to  such  a  claim.  Jackson  v. 
Ludeling,  21  Wall.  616,  634,  22  L.  Ed.  492, 
quoted  in  Johnson  v.  Waters,  111  U.  S. 
640,    668,   28    L.    Ed.   547. 

53.  Only  formal  irregularities  cured. — 
In  the  case  of  Jackson  v.  Ludeling,  21 
Wall.  616,  22  L.  Ed.  492,  it  was  held  that 
the  Judgment  of  confirmation,  or  homolo- 
gation, on  a  monition  issued  by  and  pub- 
lished under  the  direction  of  the  probate 
court,  calling  upon  "all  persons  who  could 
set  up  any  right  to  the  property,  in  con- 
sequence of  any  informalities  in  the 
orders  and  decrees  under  which  the  sale 
was  made,  or  any  irregularity  or  ille- 
gality in  the  appraisement  or  advertise- 
ment, or  time  and  manner  of  sale,  or  of 
any  other  defect  whatsoever,  to  show  cause 
within  thirty  days  why  the  sale  should 
not  be  homologated  and  confirmed,  has 
relation  only  to  mistakes  and  omissions 
of  the  officers  of  the  law,  and  not  to  the 
question  whether  the  purchasers  obtained 
their  title  by  fraud  or  were  trustees  mala 
fide  for  others;  and  that  such  a  judgment 
is  conclusive  of  nothing  but  that  there 
have  been  no  fatal  irregularities  of  form. 
Johnson  v.  Waters,  111  U.  S.  640,  668,  28 
L.  Ed.  547;  Pike  v.  Evans,  94  U.  S.  6,  10, 
24  L.  Ed.  40. 

54.  Not  conclusive  as  to  jurisdiction. — 
Jeter  v.  Hewitt,  22  How.  352,  363,  16  L. 
Ed.    345. 

55.  Under  Arkansas  code. — Parker  v. 
Overman,  18  How.  137,  140,  15  L.  Ed.  318. 

56.  In  Choctaw  Indian  Nation. — See  the 
title   INDIANS,  vol.   6,   p.   906. 

57.  Conditional  confirmation. — Thomp- 
son V.  Tolmie,  2  Pet.  157,  166,  7  L.  Ed.  381. 

58.  Proof  of  confirmation. — The  ratifica- 
tion of  a  sale  of  property  under  the  act  of 
the  Choctaw  Indian  Nation  of  October 
30,  1888,  is  not  established  by  the  deposi- 
tion of  a  purchaser  reciting  that  "the 
sherifif  said   that   the   chief  ratified   his   ac- 
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H.  Effect  of  Confirmation — 1.  As  a  Record. — No  effort  is  here  made  to 
distinguish  an  order  of  confirmation,  in  regard  to  conckisiveness  as  a  record, 
from  an  order  for  the  sale,  which  has  been  treated  in  a  preceding  part  of  this 
title.^'' 

2.  To  Pass  Title. — At  least  the  equitable  title  to  the  land  and  its  rents,  issues 
and  profits  vest  in  the  purchaser  by  the  sale  under  the  decree  at  the  time 
of  the  confirmation.*^'^ 

3.  Of  Void  Sale. — The  confirmation  of  a  void  sale  does  not  make  it  valid.'' ^ 

XVIII.    Setting  Sale  Aside. 

A.  Necessity  for  Formal  Action. — Under  the  Louisiana  practice,  a  creditor 
cannot  treat  a  judicial  sale  authentically  made  as  null  and  void,  but  must  bring 
a  formal  action  to  set  it  aside,  in  order  to  recover  the  property  from  the  pur- 
chaser.^- 

B.  Time  Allowed  for. — Parties  affected  by  a  voidable  judicial  sale  should 
take  prompt  steps  to  have  it  set  aside.*'^  An  unreasonable  delay  on  their  part,''^ 
or  the  intervention  of  the  rights  of  bona  fide  purchasers,^^  will  defeat  their  right 


tion  as  to  the  sale  and  payments  on  the 
property,  and  instructed  him  to  proceed 
at  once  to  employ  attorneys  to  assist  him 
in  getting  possession  of  the  property  for 
the  purchaser."  The  statement  is  a  mere 
conclusion  of  law,  and  fails  to  set  forth 
the  facts  upon  which  the  alleged  ratifica- 
tion was  based,  and  is  inadmissible  to 
prove  the  ratification.  Walker  v.  McLoud, 
204  U.  S.  302,  310,  51  L.  Ed.  495.  See  the 
title  INDIANS,  vol.  6,  p.  906. 

59.  Effect  of  confirmation — As  record. — 
See  ante,  "Order  or  Decree  of  Sale,"  IX. 

60.  To  pass  title. — Woodworth  v.  North- 
western iMut.  Life  Ins.  Co.,  185  U.  S.  354, 
358,  362,  46  L.  Ed.  945;  Kountze  v.  Omaha 
Hotel  Co.,  107  U.  S.  378,  27  L.  Ed.  609; 
Butt  V.  Ellett,  19  Wall.  544,  22  L.  Ed. 
183.     See  post,  "To  Pass  Title,"  XXIV,  A. 

"Under  the  civil  code  and  code  of  prac- 
tice of  Louisiana  judicial  sales  are  con- 
ducted by  the  sherifif  or  other  public 
officer  in  the  manner  minutely  described, 
and  adjudicated  to  the  purchaser,  who 
thereupon  becomes  the  owner  of  the 
article  adjudged.  Civil  Code,  art.  2601  to 
art.  2621;  Code  of  Prac.  663,  et  seq."  Nalle 
V.  Young,  160  U.  S.  624,  637,  40  L.  Ed. 
566. 

61.  Of  void  sale, — Doolittle  v.  Bryan,  14 
How.  563,  567,  14  L.  Ed.  543. 

"The  sale  being  without  authority,  the 
ratification  of  it  by  the  court  must  be 
considered  as  having  been  given  inad- 
verently.  If  given  deliberately  and  on  a 
full  examination  of  all  the  facts,  still  it 
must  be  regarded  as  an  unauthorized  pro- 
ceeding. There  was  no  case  before  the 
court — nothing  on  which  its  judgment 
could  rest."  Shriver  v.  Lynn,  2  How.  43, 
60,  11  L.  Ed.  172. 

62.  Setting  aside — Necessity  for  in  Lou- 
isiana.— Ford  V.  Douglas,  5  How.  143,  166, 
12   L.  Ed.  89. 

63.  Time  allowed  for. — Evers  v.  Watson, 
156  U.  S.  527,  536,  39  L.  Ed.  520;  Kennedy 
V.  Bank,  8  How.  586,  613,  12  L.  Ed.  1209; 
Foster  v.  Mansfield,  etc.,  R.  Co.,  146  U.  S. 
88,  100,  36  L.  Ed.  899.     See  the  title  AUC- 


TIONS AND  AUCTIONEERS,  vol.  2, 
p.    748. 

Before  confirmation. — If  a  party  desires 
the  intervention  of  the  court,  his  duty  is 
to  apply  at  once  and  not  wait  until  after 
confirmation.  Pewabic  Min.  Co.  v.  Ma- 
son, 145  U.  S.  349,  364,  36  L.  Ed.  732; 
Blossom  V.  Railroad  Co.,  3  Wall.  196,  207, 
18  L.  Ed.  43. 

After  confirmation. — But  in  Johnson  v. 
Waters,  111  U.  S.  640,  28  L.  Ed.  547,  a 
creditor  who  was  a  party  to  the  original 
suit  was  permitted  to  have  the  sale  set 
aside  after  confirmation  for  fraud  to  which 
he  was  not  a  party  and  of  which  he  had 
no    knowledge    until    after    confirmation. 

64.  Unreasonable  delay — Rights  of  third 
persons. — Evers  v.  Watson,  156  U.  S.  527, 
534,  39   L.   Ed.   520. 

Under  Louisiana  code. — No  objection 
can  be  taken  to  the  sale  after  five  years 
for  mere  irregularities.  New  Orleans,  etc., 
Ass'n  V.  Le  Breton,  120  U.  S.  765,  30  L. 
Ed.  821.  See  ante,  "Under  Louisiana. 
Code,  XVII,  E,  2. 

In  Florida  prior  to  cession. — A  judicial 
sale  of  property  in  Florida  prior  to  its 
cession  to  the  United  States  by  Spain,  and 
which  took  place  eighty-five  years  ago 
should  not  be  upset  in  the  federal  supreme 
court  on  account  of  merely  technical  ir- 
regularity in  the  proceedings,  and  where 
the  commissioners,  appointed  under  the 
act  of  congress  of  ]\Iaj^  8,  1822,  approved 
such  proceedings.  McGuire  v.  Blount, 
199    U.    S.    142,    146,   50    L.    Ed.    125. 

Although  some  of  the  objections  might 
possibly  have  been  availed  of  had  they 
been  urged  in  the  forum  where  the  pro- 
ceedings were  had.  McGuire  v.  Blount, 
199  U.  S.  142,  146,  50  L.  Ed.  125.  See  the 
title  ANCIENT  DOCUMENTS,  vol.  1, 
p.   314. 

65.  Intervention  of  rights  of  purchaser. 
— After  a  lapse  of  four  years  and  the  in- 
tervention of  the  rights  of  bona  fide  pur- 
chasers, the  sale  will  not  be  set  aside, 
especially  where  the  parties  cannot  be  put 
in  statu  quo.     Evers  v.  Watson,  156  U.  S. 
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to  set  the  sale  aside.     The  parties  are  put  upon  inquiry  as  to  all  facts  appearing 
of  record,  and  cannot  assert  want  of  knowledge  to  excuse  their  delay. ®^ 

C.  Jurisdiction. — The  court  which  confirmed  the  sale  has  jurisdiction  to  set 
it  aside.^'^  A  circuit  court  of  the  United  States  has  jurisdiction  to  set  aside  a 
judicial  sale  made  in  a  state  court  for  fraud  in  the  obtaining  of  the  decree  of 
sale   and   confirmation.^* 

D.  Discretion. — The  act  of  setting  aside  a  judicial  sale  often  involves  the 
exercise  of  a  discretion  as  delicate  as  that  called  for  by  any  function  which  be- 
longs to  the  court.^^ 

E.  Parties — 1.  Complainants. — A  sale  may  be  set  aside  at  the  instigation 
of  parties  to  the  original  suit,  who  are  not  estopped  therefrom,'^^  or  other  per- 
sons interested  in  having  property  sold  for  highest  price.'^^  If  the  parties  them- 
selves do  not  complain  of  irregularities  in  the  proceedings,  strangers  cannot  do 
so,'''2  nor  can  creditors,  for  mere  trifling  irregularities.'^^  The  purchaser,  by  his 
acceptance  of  the  benefits  of  the  sale,  is  generally  estopped  to  request  it  to  be 
set  aside  ;"^  but  he  is  not  so  estopped  where  sale  has  been  fraudulently  con- 
ducted and  he  is  ignorant  of  the  fraud.'^^ 

2.  Respondents. — The  purchaser  has  a  right  to  be  heard  upon  the  determination 
of  the  question  of  setting  the  sale  aside.'^^  In  a  suit  to  set  aside  a  judicial  sale, 
brought  by  certain  heirs  of  the  debtor  in  the  original  proceedings,  the  plaintiff 
in  the  original  suit  and  all  other  heirs  should  -be  made  parties.'^''' 


527,  536,  39  L.  Ed.  520.  See,  also,  Koontz 
V.  Northern  Bank,  16  Wall.  196,  202,  21 
L.  Ed.  465;  Stuart  v.  Gay,  127  U.  S.  518, 
527,   32   L.   Ed.   191. 

The  court  considered  the  fact  that  the 
decree  of  sale  by  a  state  court  had  been 
made  more  than  twenty  years  before  and 
formed  the  basis  of  title  to  an  important 
portion  of  a  large  and  growing  city.  Beau- 
regard V.  New  Orleans,  18  How.  497,  502, 
15  L.  Ed.  469. 

66.  Want  of  knowledge  of  facts  of 
record. — Proceedings  at  judicial  sales  are 
matters  of  record  and  the  parties  are 
bound  to  inform  themselves  of  the  facts 
and  take  steps  to  protect  their  interest, 
and  they  cannot  come  into  court  after  the 
lapse  of  a  long  time  and  ask  to  have  the 
sale  set  aside  on  grounds,  of  which  they 
asserted  the  want  of  knowledge,  but  of 
which  the  facts  appeared  of  record.  Evers 
V.  Watson,  156  U.  S.  527,  534,  39  L.  Ed. 
520. 

67.  Jurisdiction — Court  of  which  af- 
firms.— Kent  V.  Lake  Superior  Ship  Ca- 
nal, etc.,  Co.,  144  U.  S.  75,  88,  36- L.  Ed. 
352.  See  ante,  "Jurisdiction  to  Confirm," 
XVII,   C. 

68.  Federal  court  of  sale  made  in  state 
court. — Johnson  v.  Waters,  111  U.  S.  640, 
657,    28    L.    Ed.    547. 

69.  Discretion. — Milwaukee  R.  Co.  v. 
Soutter,  5  Wall.  660,  662,  18  L.   Ed.  678. 

70.  Parties — Party  to  original  suit. — A 
creditor  who  was  a  party  to  the  original 
suit  may  have  the  sale  set  aside  on  the 
ground  of  fraud  to  which  he  was  not  a 
party  and  of  which  he  had  no  knowledge 
until  after  confirmation.  Johnson  v.  Wa- 
ters,  111    U.    S.   640,  28   L.    Ed.   547. 

Owner  of  forfeited  property. — A  person, 
whose  property  is  declared  forfeited  and 
subject   to   sale   under   a    statute,    has    the 


right  to  object  that  the  sale  was  made 
in  violation  of  such  statute.  Walker  v. 
McLoud,  204  U.  S.  302,  309,  51  L.  Ed.  495. 
Noncitizens  who  have  made  improve- 
ments upon  Indian  lands  in  violation  of 
the  act  of  congress  of  February  18,  1888, 
and  said  improvements  are  by  statute  de- 
clared forfeited,  have  the  right  to  be  heard 
as  to  whether  or  not  such  improvements 
shall  be  sold  under  a  sale  in  violation  of 
the  act  of  the  Choctaw  Indian  Nation  of 
October  30,  1888,  made  in  pursuance  of 
the  act  of  congress,  and  prescribing  the 
manner  of  sale.  Walker  v.  McLoud,  204 
U.  S.  302,  309,  51  L.  Ed.  495.  See  the  ti- 
tles INDIANS,  vol.  6,  p.  906;  PENAL- 
TIES AND  FORFEITURES. 

71.  Persons  interested  in  having  sale 
for  highest  price. — Porter  v.  Graves,  104 
U.   S.   171,   174,   26   L.   Ed.   691. 

72.  Third  persons. — Gregg  v.  Forsyth, 
24  How.    179,    ]6   L.    Ed.   731. 

"A  person  who  has  merely  a  collateral 
interest  in  some  question  involved  in  the 
suit  and  has  no  actual  concern  in  the 
subject  matter  of  it,  cannot  be  allowed  to 
intervene  in  the  proceedings."  The  Lot- 
tawanna.  20  Wall.  201,  222,  22  L.   Ed.  259. 

73.  Creditors.— Leadville  Coal  Co.  v. 
McCreery,  141  U.  ?.  475,  479,  35  L.  Ed. 
824. 

74.  Purchaser — Estopped  by  acceptance. 
—French  v.  Edwards,  13  Wall.  506,  516. 
20  L.  Ed.  702;  Porter  v.  Graves,  104  U. 
S.   171,  174,  26  L.   Ed.  691. 

75.  Veazie  v.  Williams,  8  How.  134,  12 
L.   Ed.   1018. 

76.  Respondents — Purchasers. — Davis  v. 
Mercantile  Trust  Co.,  152  U.  S.  590,  594. 
38  L.  Ed.  563;  Blossom  v.  Milwaukee  R. 
Co.,  1  Wall.  655,  656,  17  L.  Ed.  673. 

77.  Creditor — Other  persons  interested. 
— Where   certain   heirs  at   law  seek  to  set 
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F.  Grounds  for  Setting  Aside — 1.  Ix  General. — The  courts  are  disin- 
clined to  any  action  which  will  impair  confidence  in  the  stability  of  judicial 
sales  ;'^  and,  therefore,  will  not  set  them  aside  for  any  light  or  technical  reasons, 
which  may  have  been  rectified  at  an  earlier  stage  of  the  proceeding  J  ^  But  the 
sale  may  be  set  aside  where  not  made  f airly, ^'^  open  and  public,'^  ^  or  to  highest 
bidder.s2 

2.  Rule  of  Decision. — For  treatment  of  this  subject,  see  elsewhere  in  this 
title.83 

3.  Errors  and  Irregularities. — For  treatment  of  this  subject,  see  elsewhere 
in  this  title. ^^ 

4.  Time  and  Place  oe  AIaking  Sale. — The  sale  may  be  set  aside  because 
made  at  a  place  other  than  that  designated  in  the  notice.^^  The  fact  that  the 
sale  was  made  during  a  financial  panic  is  not  alone  sufficient  ground  for  setting 
it  aside.  ^^  The  fact  that  the  sale  was  held  on  a  severe,  stormy  day  may  be 
taken  into  consideration  on  the  question  of  setting  it  aside. ^" 

5.  Improper  Conduct  of  Parties  to  Suit. — A  sale  may  be  set  aside  on  ac- 
count of  improper  conduct  in  some  of  the  parties  to  the  suit.^^ 

6.  Improper  Conduct  of  Officer. — A  sale  may  be  set  aside  on  account  of 
improper  conduct  of  the  oflEicer  in  making  the  sale.^^ 

7.  Fraud. — A  judicial  sale  may  be  set  aside  on  the  ground  of  fraud. ^*^     A 


aside  a  sale  of  their  ancestor's  realty,  made 
under  a  decree  of  a  competent  court  or- 
dering, at  a  creditor's  instance,  such  sale 
for  the  payment  of  a  debt  due  him,  they 
should  make  the  creditor  on  whose  appli- 
cation the  sale  was  made  a  party.  AH 
the  heirs  also  should  be  parties.  It  is 
not  enough  that  those  who  bring  the  suit 
profess  to  file  their  bill  "for  themselves 
and  the  other  heirs  at  law,"  these  last  be- 
ing known  and  not  numerous.  Hoe  v. 
Wilson.  9  Wall.  501,   19   L.  Ed.   762. 

78.  Grounds  for  setting  aside. — Ballen- 
tyne  v.  Smith,  205  U.  S.  285,  291,  51  L. 
Ed.  803;  Pewabic  Min.  Co.  v.  Mason,  145 
U.   S.  349,  356,   36  L.   Ed.   732. 

79.  Mere  trifling  matters. — Pewabic 
Min.  Co.  V.  Mason,  145  U.  S.  349,  356,  36 
L.  Ed.  732;  Conro  v.  Crane,  110  U.  S. 
403.  25?  L.  Ed.  191.  See  the  title  BANK- 
RUPTCY, vol.  2,  p.  916.  And  see  ante, 
"Under  Louisiana  Code,"  XVII,  E,  2. 

Where  a  judicial  sale  takes  place  at  the 
end  of  a  protracted  litigation,  it  will  not 
be  set  aside  for  mere  trifling  matters  to 
which  the  complaining  party  may  have  at- 
tended. Pewabic  Min.  Co.  v.  Mason,  145 
U.  S.  349,  356,   36  L.   Ed.   732. 

"The  purpose  of  the  law  is  that  the  sale 
shall  be  final;  and  to  insure  reliance  upon 
such  sales,  and  induce  biddings,  it  is  essential 
that  no  sale  be  set  aside  for  trifling  rea- 
sons, or  on  account  of  matters  which 
ought  to  have  been  attended  to  by  the 
complaining  party  prior  thereto."  Pe- 
wabic Min.  Co.  V.  Mason,  145  U.  S.  349, 
356.  36  L.  Ed.  732. 

80.  Unfairly  made. — Shriver  v.  Lynn,  2 
How.  43,  11  L.  Ed.  172;  Bank  of  Alexan- 
drie  v.  Tavlor,  5  Cranch  C.  C,  314;  Slater 
V.  Maxwell,  6  Wall.  268.  276,  18  L.  Ed. 
796;  Cocks  v.  Izard,  7  Wall.  559,  561,  19 
L.   Ed.  275. 

81.  Not  open  and  public. — Ballentyne  v. 
S;nith,   205    U.    S.   28.5,   289,   51    L.    Ed.   803. 


82.  Not  to  highest  bidder. — Ballentyne 
V.  Smith,  205  U.  S.  285,  289,  51  L.  Ed.  803. 

83.  Rule  of  decision. — See  ante,  "Rule 
of   Decision,"   V. 

84.  Errors  and  irregularities — Erroneous 
decree. — See  ante,  "Order  or  Decree  of 
Sale,"  IX. 

Erroneous  appraisement.  —  See  ante, 
"Appraisement,"  XII. 

Erroneous  notice. — See  ante,  "Notice  of 
Sale,"  XIV. 

Irregularity  of  conduct  of  sale. — See 
ante,  "In  Parcel  or  in  Gross,"  XV,  E,  3. 

Erroneous  confirmation. — See  ante,  "Ef- 
fect of  Confirmation,"   XVII,   H. 

Under  Louisiana  code. — See  ante,  "Un- 
der Louisiana  Code,"  XVII,  E,  2. 

85.  Made  at  place  different  from  place 
of  notice. — Shriver  v.  Lynn,  2  How.  43,  11 
L.  Ed.  172,  note;  Ballentyne  v.  Smith,  205 
U.    S.    285,   289,   51    L.    Ed.   803. _ 

86.  During  financial  panic. — Pewabic 
Min.  Co.  V.  Mason,  145  U.  S.  349,  358,  36 
L.   Ed.  732. 

87.  On  stormy  day. — Schroeder  v. 
Young,  161  U.  S.  334,  339,  40  L.  Ed.  721; 
Graflfam  v.  Burgess,  117  U.  S.  180,  192,  29 
L.    Ed.    839. 

88.  Improper  conduct  of  parties. — Pe- 
wabic Min.  Co.  V.  Mason,  145  U.  S.  349, 
357,  36  L.  Ed.  732;  Cocks  v.  Izard,  7  Wall. 
559,  561,  19  L.  Ed.  275;  Slater  v.  Maxwell, 
6  Wall.  268,  276,  18  L.  Ed.  796. 

89.  Improper  conduct  of  officer. — 
United  States  Bank  v.  Ritchie,  8  Pet.  128, 
146,  8   L.  Ed.  890. 

90.  Fraud.— Byers  v.  Surget,  19  How. 
303,  311,  15  L.  Ed.  670;  Jackson  v.  Ludel- 
ing,  21  Wall.  616,  631,  22  L.  Ed.  492; 
Shriver  v.  Lynn,  2  How.  43,  44,  11  L.  Ed. 
172;  Cocks  v.  Izard,  7  Wall.  559,  561,  19 
L.  Ed.  275;  Slater  v.  Maxwell,  6  Wall. 
268.  276,  18  L.  Ed.  796;  Ballentyne  v. 
Smith,  205  U.  S.  285,  289,  51  L.  Ed.  803; 
Allen  V.  Gillette,  127  U.  S.  589,  592,  32  L. 
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presumption  of  fraud  arises  from  a  grossly  inadequate  purchase  price  in  judicial 
as  well  as  private  sales. ^^ 

8.  Prevention  of  Competitive  Bidding. — See  elsewhere  in  this  title.^^ 

9.  Inadequacy  of  Price. — A  judicial  sale  will  not  be  set  aside  for  mere  in- 
adequacy of  price  alone,^^   unless  it  is  so  great   as  to   shock  the  conscience.^^ 


Ed.  271;  Richards  v.  Holmes,  18  How. 
143,  149,  15  L.  Ed.  304;  Smith  v.  Black, 
115  U.  S.  308,  315,  29  L.  Ed.  398;  Johnson 
V.  Waters,  111  U.  S.  640,  28  L.  Ed.  547; 
Kearney  v.  Taylor,  15  How.  494,  523,  14 
L.  Ed.  787;  Schroeder  v.  Young,  161  U.  S. 
334,  341,  40   L.   Ed.   721. 

A  sale  which  has  been  collusively  con- 
ducted for  the  benefit  of  the  purchaser, 
and  the  property  sold  at  an  inadequate 
price,  may  be  set  aside.  Schroeder  v. 
Young,  161  U.  S.  334,  338,  40  L.  Ed.  721. 
If  any  undue  advantage  has  been  taken 
of  the  owner  of  the  property  to  his  preju- 
dice, or  he  has  been  lulled  into  false  se- 
curity, the  sale  may  be  set  aside.  Schroe- 
der V.  Young,  161  U.  S.  334,  338,  40  L. 
Ed.  721;  Graffam  v.  Burgess,  117  U.  S. 
180,  190,  29  L.  Ed.  83_9._ 

Preventing  competition. — Cocks,  a  citi- 
zen of  the  state  of  Mississippi,  was  the 
owner  of  a  valuable  dwelling  house  and 
lots  in  the  city  of  New  Orleans,  occupied 
by  Izard,  as  his  tenant,  which  were  seized 
on  judicial  process,  and  ordered  to  be 
sold.  In  this  condition  of  things,  the  sale 
took  place,  and  Izard  bought  the  prop- 
erty for  a  sum  of  money  hardly  equal  to 
its  yearly  rental  value.  This  he  was  en- 
abled to  accomplish  by  unfair  practices, 
which  operated  to  prevent  persons,  who 
were  in  attendance  at  the  sale  and  de- 
sirous of  purchasing,  from  bidding.  The 
defendant  in  this  case  has  behaved  badly, 
and  cannot  be  allowed  to  enjoy  the  fruits 
of  his  unfair  dealing.  Cocks  v.  Izard,  7 
Wall.    559,   561,    19    L.    Ed.    275. 

91.  Presumption  of  fraud  from  inade- 
quacy of  price. — "It  is  insisted,  that  what- 
ever presumption  arising  from  inadequacy 
of  consideration  may  be  permitted  with 
respect  to  transactions  strictly  limited  to 
vendor  and  vendee,  no  unfavorable  infer- 
ence from  that  cause  is  permissible  with 
respect  to  sales  made  under  judicial  proc- 
ess." Byers  v.  Surget,  19  How.  303,  311, 
15  L.  Ed.  670. 

"Certainly  the  facts  that  sales  are  made 
by  the  officers  or  ministers  of  the  law,  and 
under  its  authority,  may  properly  weaken 
the  usual  presumption  arising  from  gross 
inadequacy;  but  to  declare  that  such  in- 
adequacy, connected  with  other  facts  and 
circumstances  evincing  fraud  or  unfair- 
ness, could  never  be  regarded  as  affecting 
sales  under  process,  would  be  as  rational 
as  the  assertion  that  process  of  law  could 
never  be  abused,  and  that  the  ministers 
of  the  law  must  necessarily  be  intelligent 
and  upright,  and  incapable  of  being  ever 
willingly  or  unwittingly  made  the  instru- 
ments of  fraud  or  oppression."  Byers  v. 
Surget.  19  How.  303,  311,  15  L.  Ed.  670. 


92,  Prevention   of  competitive   bidding. 

— See     ante,     "Preventing     Competition." 
XV,   H,   3. 

93.  Inadequacy  alone  insufficient. — Clark 
V.  Trust  Co.,  100  U.  S.  149,  25  L.  Ed.  573; 
Byers  v.  Surget,  19  How.  303,  15  L.  Ed. 
670;  Graffam  v.  Burgess,  117  U.  S.  180, 
193,  29  L.  Ed.  839;  Shriver  v.  Lynn,  2 
How.  43,  44,  11  L.  Ed.  172;  Slater  v.  Max- 
well, 6  Wall.  268,  18  L.  Ed.  796;  Nalle  v. 
Young,   160   U.   S.   624,  637,   40   L.   Ed.   560. 

Where  a  bill  in  chancery  states  that,  at 
an  execution  sale,  which  was  alleged  to 
have  been  open  and  fair,  the  complain- 
ant purchased,  for  the  sum  of  $600,  cer- 
tain promissory  notes  secured  by  mort- 
gage, amounting  in  the  whole  to  $260,000, 
and  the  bill  was  demurred  to,  and  the 
demurrer  sustained  by  the  circuit  court, 
this  judgment  must  be  reversed.  Erwin  z/. 
Parham,    12   How.   197,   13    L.   Ed.   952. 

Sales  upheld  in.— Smith  v.  Black,  115  U. 
S.  308,  29  L.  Ed.  398;  White  v.  Crow,  110 
U.   S.   183,   190,  28   L.   Ed.   113. 

Set  aside  in.— Drury  v.  Cross,  7  Wall. 
299,   19  L.   Ed.  40. 

94.  Sufficiently  great  to  shock  con- 
science.—Ballentyne  V.  Smith,  205  U.  S 
285,  290,  51  L.  Ed.  803;  Pewabic  Min.  Co. 
V.  Mason.  145  U.  S.  349,  356,  36  L.  Ed.  732. 
"In  this  country  Lord  Eldon's  views 
were  adopted  at  an  early  day  by  the 
courts,  and  the  rule  has  become  almost 
universal,  that  a  sale  will  not  be  set  aside 
for  inadequacy  of  price,  unless  the  inad- 
equacy be  so  great  as  to  shock  the  con- 
science, or  unless  there  be  additional  cir- 
cumstances against  its  fairness;  being  very 
much  the  rule  that  always  prevailed  in 
England  as  to  setting  aside  sales  after  the 
master's  report  had  been  confirmed." 
Graffam  v.  Burgess,  117  U.  S.  180,  191, 
29  L.  Ed.  839;  Byers  v.  Surget,  19  How. 
303,   15  L.  Ed.   670. 

"Even  before  confirmation  the  sale 
would  not  be  set  aside  for  mere  inade- 
quacy, unless  so  great  as  to  shock  the 
conscience."  Pewabic  Min.  Co.  v.  Mason, 
145  TT.  S.  349,  367,  36  L.  Ed.  732.  See 
Graffam  v.  Burgess,  117  U.  S.  180,  191,  29 
L.  Ed.  839. 

Where  Drcpertv  was  sold  at  less  than 
one-seventh  of  its  value  and  the  commis- 
sioner who  made  the  sale  reported  against 
its  confirmation,  the  sale  will  be  set  aside. 
Ballentyne  v.  Smith,  205  U.  S.  285,  291, 
51    L.    Ed.    803. 

Greater  than  upset  bid. — "As  the  price 
bid  by  the  appellees,  and  at  which  the 
property  was  struck  off  to  them,  was 
about  $580,000  in  excess  of  the  upset  price, 
it  is  hardly  necessary  to  say  that  there 
is  no  shocking  inadequacy  of  price."     Pe- 
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But  it  may  be  for  inadequacy  of  price  where  there  are  other  grounds  involved. "'^ 
Each  case  is  to  be  determined  upon  the  specific  facts  therein.^^  The  court 
will  not  strive  to  find  a  way  to  uphold  a  sale  made  for  an  inadequate  price. ^'^ 


wabic   Min.   Co.  v.   Mason,   145  U.   S.   349, 
367,    36   L.    Ed.   732. 
Amounts    to    presumption    of    fraud. — 

"This  qualification  implies  necessarily  the 
affirmation,  that  if  the  inadequacy  be  of 
a  nature  so  gross  as  to  shock  the  con- 
science, it  will  amount  to  proof  of  fraud." 
Byers  v.  Surget,  19  How.  303,  311,  15  L. 
Ed.  670. 

95.  In  conjimction  with  other  grounds. 
—Jackson  v.  Ludeling,  21  Wall.  G16,  631, 
22  L.  Ed.  492;  Ballentyne  v.  Smith,  205  U. 
S.  285,  290,  51  L.  Ed.  803;  Graffam  v. 
Burgess,  117  U.  S.  180,  186,  191,  29  L. 
Ed.  839;  Schroeder  v.  Young,  161  U.  S. 
334,  340,  40  L.  Ed.  721;  Byers  v.  Surget, 
19   How.   303,    311,    15    L.    Ed.   670. 

It  is  difficult  to  formulate  any  rule  more 
definite  than  this.  Ballentyne  v.  Smith, 
205   U.    S.   285,   290.   51    L.    Ed.   803. 

Courts  willingly  act  upon  other  circum- 
stances.— The  courts  are  not  slow  to  seize 
upon  other  circumstances  impeaching  the 
fairness  of  the  transaction,  as  a  cause  for 
vacating  it,  especially  if  the  inadequacy 
be  so  gross  as  to  shock  the  conscience. 
Schroeder  v.  Young,  161  U.  S.  334,  337,  40 
L.    Ed.   721. 

"If  the  sale  has  been  attended  by  any 
irregularity,  as  if  several  lots  have  been 
sold  in  bulk  where  they  should  have  been 
sold  separately,  or  sold  in  such  manner 
that  their  full  value  could  not  be  realized; 
if  bidders  have  been  kept  away;  if  any 
undue  advantage  has  been  taken  to  the 
prejudice  of  the  owner  of  the  property,  or 
he  has  been  lulled  into  a  false  security; 
or,  if  the  sale  has  been  collusively,  or  in 
any  other  manner,  conducted  for  the  ben- 
efit of  the  purchaser,  and  the  property  has 
been  sold  at  a  greatly  inadequate  price, 
the  sale  may  be  set  aside,  and  the  owner 
permitted  to  redeem."  Schroeder  v. 
Young.   161   U.   S.  334,  338,   40   L.    Ed.  721. 

"In  Byers  v.  Surget,  19  How.  303,  306, 
15  L.  Ed.  670,  lands  to  the  amount  of 
14,000  acres,  and  estimated  at  from  $40,000 
to  $70,000  in  value,  were  sold  by  the 
sheriff  in  satisfaction  of  a  judgment  for 
costs  of  $39,  to  the  attorney  for  the  suc- 
cessful part}',  and  conveyed  to  him  for 
$9.31J^.  The  sale  was  pronounced  to  have 
been  fraudulent  and  void,  and  a  recon- 
veyance of  the  property  was  decreed.  It 
appeared  that  the  owner  of  the  property 
had  no  knowledge  of  the  suit  until  he  was 
informed  of  the  sale  of  the  land;  that  the 
attorney  for  the  successful  party,  tlie  de- 
fendant, assumed  himself  the  power  to  tax 
the  costs,  the  right  of  -^eloctinu-  t'le  final 
process,  of  prescribing  the  description  and 
quantit}^  of  the  property  which  he  chose 
to  have  seized  in  satisfaction,  of  directing 
the  sheriff  as  to  the  various  steps  to  be 
taken  by  him,  and  of  becoming  the  pur- 
chaser    himself     for    the    petty     sum     of 


$9.31^.  Of  this  proceeding,  Mr.  Jus- 
tice Daniel,  in  delivering  the  opinion  of 
the  court,  remarks:  'Such  is  the  history 
of  a  transaction  which  the  appellant  asks 
of  this  court  to  sanction,  and  it  seems  per- 
tinent here  to  inquire  under  what  system 
of  civil  polity,  under  what  code  of  law 
or  ethics,  a  transaction  like  that  disclosed 
by  the  record  in  this  case  can  be  ex- 
cused, or  even  palliated.' "  Schroeder  v. 
Young,  161  U.  S.  334,  338,  40  L.  Ed.  721. 
"In  Graffam  v.  Burgess,  117  U.  S.  180, 
186,  29  L.  Ed.  839,  two  judgment  creditors 
became  the  purchasers  for  about  $150  of 
unencumbered  property  worth  at  least 
$10,000,  although  the  judgment  debtor  had 
$3,000  worth  of  furniture  and  personal 
property  in  the  house  subject  to  levy. 
During  the  temporary  absence  of  the 
complainant,  the  defendants  entered  upon 
the  premises,  broke  into  the  house  and 
took  possession  of  it  on  behalf  of  the 
purchasers,  removed  the  furniture  and 
other  personal  property,  including  the 
wearing  apparel  of  the  complainant,  took 
possession  of  her  personal  correspondence 
and  papers  and  the  sum  of  $170  in  money, 
and  still  retained  possession  of  the  prop- 
erty at  the  time  of  the  filing  of  the  bill. 
The  court  found  that  the  complainant  was 
ignorant  of  the  issue  of  the  execution  or 
of  the  sale  of  the  property,  that  the  pur- 
chasers knew  that  she  was  unconscious 
of  it,  and  endeavored  to  keep  her  so,  and 
took  an  inequitable  advantage  of  her  ig- 
norance to  get  possession  of  it.  In  re- 
ply to  the  argument  that  the  proceedings, 
were  regular,  Mr.  Justice  Bradley  observed  . 
'It  is  insisted  that  the  proceedings  were 
all  conducted  according  to  the  forms  of 
law.  Very  likely.  Some  of  the  most  atro- 
cious frauds  are  committed  in  that  way. 
Indeed,  the  greater  the  fraud  intended, 
the  more  particular  the  parties  to  it  often 
are  to  proceed  according  to  the  strictest 
forms  of  law.'  The  court  commented  mest 
severely  upon  the  conduct  of  the  purchas- 
ers, and  found  no  difficulty  in  setting  aside 
the  sale,  although  four  members  of  the 
court  dissented  upon  the  ground  that  the 
complainant  had  failed  in  her  duty  to  re- 
deem from  the  sale  within  the  time  limited 
by  law."  Schroeder  f.  Young,  161  U.  S.  334, 
338.   40   L.   Ed.   721. 

96.  Determined  by  circumstances  of  each 
case. — Ballentvne  r.  Smith,  205  U.  S.  285, 
290,  51  L.  Ed".  S03:  Pe wabic  Alin.  Co.  v. 
Mason,  145  U.  S.  349,  356,  36  L.  Ed.  732. 

97.  Court  will  not  strive  to  uphold  sale 
for  inadequate  price. — Walker  v.  McLoud, 
204  U.   S.   302,   311,   51  L.    Ed.   495. 

"Something  may  be  said  on  each  side  of 
the  question;  on  the  one,  that  a  court  of 
equity  owes  a  duty  to  the  creditors  seek- 
ing its  assistance  in  subjecting  property 
to  the  payment  of  debts,  to  see  that  the 
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Great  inadequacy  requires  only  slight  circumstances  of  unfairness  in  the  conduct 
of  the  party  benefited  by  the  sale  to  raise  the  presumption  of  fraud. ^^ 

10.  Waiver  of  Grounds. — A  party  who  consents  to  a  decree  of  confirmation 
of  a  sale  previously  made  waives  all  objections  thereto. ^^ 

11.  Bidding  at  Advanced  Price;. — It  was  formerly  the  rule  in  England,  in 
chancery  sales,  that  until  confirmation  of  the  master's  report,  the  bidding  would 
be  opened  upon  a  mere  offer  to  advance  the  price  ten  per  cent.^  But  this  rule 
has  been  rejected  both  in  England-  and  in  this  country.^ 

G.  Proceedings  to  Set  Aside — 1.  Contents  of  Petition. — Where  a  ju- 
dicial sale  is  sought  to  be  set  aside  on  the  ground  of  fraud,  the  petition  therefor 
should  allege  the  acts  of  fraud  specifically.'* 

2.  Notice. — A  purchaser  at  a  judicial  sale  is  not  affected  by  proceedings  to 
set  the  sale  aside  of  which  he  has  no  notice.^ 

H.  Effect  of  Setting  Aside. — Upon  the  setting  aside  of  the  sale,  the  pur- 
chaser is  entitled  to  a  return  of  the  purchase  money,^  and  to  be  reimbursed  for 
improvements  made  thereon.'^ 


property  brings  something  like  its  true 
value  in  order  that  to  the  extent  of  that 
value  the  debts  secured  upon  the  prop- 
erty may  be  paid;  that  it  owes  to  them 
something  more  than  to  merely  take  care 
that  the  forms  of  law  are  complied  with, 
and  that  the  purchaser  is  guilty  of  no 
fraudulent  act;  on  the  other,  that  it  is  the 
right  of  one  bidding  in  good  faith,  at  an 
open  and  public  sale,  to  have  the  property 
for  which  he  bids  struck  off  to  him  if  he 
be  the  highest  and  best  bidder;  that  if  he 
be  free  from  wrong  he  should  not  be  de- 
prived of  the  benefit  of  his  bid  simply  be- 
cause others  do  not  bid  or  because  par- 
ties interested  have  done  nothing  to  se- 
cure the  attendance  of  those  who  would 
likely  give  for  the  property  something 
nearer  its  value;  that  if  the  creditors 
make  no  effort  and  are  willing  to  take 
the  chances  of  a  general  attendance,  they 
have  no  right  to  complain  on  the  ground 
that  the  property  did  not  bring  what  it 
should  have  brought."  Ballentyne  v.  Smith, 
205    U.    S.   285,   289,   51    L.    Ed.    803. 

98.  Presumption  of  fraud. — Graffam  v. 
Burgess,  117  U.  S.   180,  192,  29  L.  Ed.  839. 

99.  Waiver  of  grounds. — Kennedy  v. 
Bank,    8    How.    586,    612,    12    L.    Ed.    1209. 

1.  Upset  bids — Former  English  rule. — 
Ballentyne  v.  Smith,  205  U.  S.  285,  290,  51 
L.  Ed.  803;  Graffam  v.  Burgess,  117  U.  S. 
180,  191,  29  L.  Ed.  839. 

2.  Present  English  rule.— But  Lord  El- 
aon  expressed  much  dissatisfaction  with 
this  practice  of  opening  biddings  upon  a 
mere  offer  of  an  advanced  price,  as  tend- 
ing to  diminish  confidence  in  such  sales, 
to  keep  bidders  from  attending,  and  to 
diminish  the  amount  realized,  and  his 
views  were  finally  adopted  in  England  in 
The  Sale  of  Land  by  Auction  Act,  1867, 
30  and  31  Vict.,  c.  48,  §  7,  so  that  now  the 
highest  bidder  at  a  sale  by  auction  of  land, 
under  an  order  of  the  court,  provided  he 
has  bid  a  sum  equal  to,  or  higher  than, 
the  reserved  price  (if  any),  will  be  de- 
clared and  allowed  the  purchaser,  unless 
the  court  or  judge,  on  the  ground  of 
fraud  or  improper  conduct  in  the  manage- 


ment of  the  sale,  upon  the  application  of 
any  person  interested  in  the  land,  either 
opens  the  biddings,  or  orders  the  property 
to  be  resold.  Graffam  v.  Burgess,  117  U. 
S.  180.  191,  29   L.  Ed.  839. 

3.  American  rule. — "In  this  country  Lord 
Eldon's  views  were  adopted  at  an  early 
day  by  the  courts,  and  the  rule  has  be- 
come almost  universal,  that  a  sale  will  not 
be  set  aside  for  inadequacy  of  price,  un- 
less the  inadequacy  be  so  great  as  to 
shock  the  conscience,  or  unless  there  be 
additional  circumstances  against  its  fair- 
ness; being  very  much  the  rule  that  always 
prevailed  in  England  as  to  setting  aside 
sales  after  the  master's  report  had  been 
confirmed."  Graffam  v.  Burgess,  117  U.  S. 
180,  191,  29  L.  Ed.  839;  Byers  v.  Surget, 
19    How.   303,   15    L.   Ed.   670. 

It  cannot  be  tolerated  that  it  be  in  the 
contemplation  of  either  party  to  wait  until 
after  the  property  has  been  struck  off  to 
the  other,  and  then  ooen  the  bidding  and 
defer  the  sale  by  an  increased  offer.  Pew- 
abic  Min.  Co.  v.  Mason,  145  U.  S.  349,  357, 
36  L.   Ed.  732. 

4.  Proceedings  to  set  aside — Petition. — 
A  petition  to  set  aside  a  judicial  sale  on 
the  ground  that  the  petitioner  was  fraud- 
ulently prevented  from  being  present 
thereat  should  allege  specifically  the  fraud- 
ulent means  by  which  the  petitioner  was 
prevented  from  attending.  Evers  v.  Wat- 
son,   156    U.    S.    527,   534,   39    L.    Ed.    520. 

Preventing  of  competitive  bidding. — See 
ante,  "Preventing  Competition,"  XV,  H,  3. 

5.  Notice.— Halliday  v.  Stuart,  151  U.  S. 
229,  237,  38  L.  Ed.  141. 

6.  Effect  of  setting  aside. — Waples  v. 
United  States,  110  U.  S.  630,  633,  28  L. 
Ed.  272;  Clay  v.  Freeman,  118  U.  S.  97, 
108,  30  L.  Ed.  104;  Conro  v.  Crane,  110  U. 
S.   403,>  28  L.   Ed.  191. 

7.  Reimbursements  for  improvements. 
—Canal  Bank  v.  Hudson,  111  U.  S.  66, 
77,  82,  28  L.  Ed.  354,  which  was  a  con- 
tinuation of  the  case  of  Bank  v.  Partee, 
99  U.  S.  325,  25  L.  Ed.  390,  in  which  the 
sale  had  been  set  aside  and  the  property 
redeemed. 
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1.  Relief  by  Bill  in  Equity. — A  bill  in  equity,  by  the  owner  of  real  estate, 
sold  at  a  public  judicial  sale,  to  compel  a  reconveyance,  will  lie  against  a  person 
who,  at  such  sale,  has  made  untrue  representations,  which  prevent  other  persons 
from  bidding,  and  by  which  he  has  so,  himself,  got  the  property  at  an  under- 
value.^ 

XIX.  Resale. 

A.  When  Ordered — 1.  At  Discretion  of  Court. — A  court  of  equity  pos- 
sesses a  measure  of  discretion  in  regard  to  ordering  or  refusing  a  resale.^ 

2.  On  Default  of  Payment. — Where  the  bidder's  notes  were  accepted  in 
payment,  a  resale  should  only  be  made  upon  his  default  in  making  payment 
within  a  reasonable  time  to  be  fixed  by  the  court. i*^ 

B.  Proceedings  for  Resale. — It  is  within  the  discretion  of  the  court  to  dis- 
pense with  an  original  bill  and  decree  a  resale  upon  a  rule  to  show  cause.  The 
purchaser  cannot  complain  of  the  pursuance  of  the  summary  proceeding. ^^ 

C.  Appeal  Pending  Resale. — For  treatment  of  this  subject,  see  elsewhere. ^^ 

D.  Liability  of  Bidder — 1.  In  General. — If  the  declared  highest  bidder  re- 
fuses to  comply  with  his  bid,  the  court  may  order  a  resale  of  the  property  at 
his  risk,  both  in  respect  to  expenses  of  the  resak  and  any  deficiency  resulting 
therefrom. ^3 

2.  Enforcement  of. — The  liability  of  the  bidder  on  resale  may  be  ascertained 
and  enforced  by  order  of  court,  and  an  independent  suit  is  not  necessary.     Such 


8.  Relief  by  bill  in  equity.— "It  is  in- 
sisted, that  the  complainant  should  have 
availed  himself  of  the  summary  mode,  by 
petition  or  motion  to  the  court,  to  have 
had  the  sale  set  aside,  and  resale  ordered; 
but  this  objection  cannot  prevail.  It  is 
needless  to  inquire  whether  he  could  have 
obtained  his  object  in  this  way,  as  by  not 
pursuing  it,  he  did  not  forfeit  his  right  to 
sue  in  equity,  and  the  defendant  has  surely 
no  right  to  complain,  for  he  has  now 
ample  opportunity  to  make  defense  and 
vindicate  his  integrity."  Cocks  v.  Izard, 
7  Wall.  559,  562,  19  L.  Ed.  275. 

9  Resale— When  ordered. — Ballentyne 
V.  Smith,  205  U.  S.  285,  290,  51  L.  Ed.  803; 
Pewabic  Min.  Co.  v.  Mason,  145  U.  S. 
349,   336,   36    L.    Ed.    732. 

10.  On  default  of  payment.— It  is  erro- 
neous for  the  court  to  order  a  resale 
without  regard  to  previous  payments  and 
the  right  to  make  payment  of  the  balance 
due  on  such  note.  District  of  Columbia 
V.  McBlair,  124  U.  S.  320,  331,  31  L.  Ed. 
449. 

And  where  such  bidder  assigned  his 
rights  to  another,  a  resale  of  the  property 
should  only  be  ordered  in  case  of  default 
on  the  part  of  the  assignee  in  making  pay- 
ment within  a  reasonable  time.  District 
of  Columbia  v.  McBlair,  124  U.  S.  320, 
331,  31   L.  Ed.  449. 

11,  Proceedings  for  resale. — It  does  not 
appear  that  the  purchaser  was  or  could 
have  been  prejudiced  by  the  summary 
nature  of  the  procedure.  He  had  full  op- 
portunity to  answer,  and  was  heard  upon 
all  the  matters  of  defense,  both  in  his 
answer  to  the  rule  and  his  petition  for  a 
rehearing  of  the  decree.  All  the  equities 
to  which  the  appellant  conceived  himself 
entitled  were  fairly  and  fully  before  the 
court.     No    rights    of    innocent    strangers 


had  intervened,  although  the  appellant  had 
conveyed  his  title  to  the  White  Sulphur 
Springs  Company.  That  company  ac- 
quired its  interest  pendente  lite,  and  with 
full  notice  from  the  record  that  the  pur- 
chase money  was  in  part  unpaid,  and  that 
there  was  a  subsisting  lien  reserved  as  se- 
curity for  its  payment.  The  action  of  the 
court  was  simply  to  enforce  its  own  de- 
cree against  a  purchaser  from  itself  to 
compel  compliance  on  his  part  with  his 
contract.  The  cause  was  open  and  pend- 
ing, awaiting  a  final  decree  distributing 
the  proceeds  of  the  sale,  in  which  no  fur- 
ther step  could  be  taken  until  those  pro- 
ceeds were  paid  into  court  in  compliance 
with  its  orders.  For  that  purpose  the  court 
had  control  of  the  title  to  the  real  estate 
sold  by  virtue  of  the  decree  for  sale,  and 
the  reservation  of  a  lien  for  the  unpaid 
purchase  money  expressed  in  the  deed. 
Stuart  V.  Gay,  127  U.  S.  518,  526,  32  L. 
Ed.  191,  citing  Koontz  v.  Northern  Bank, 
16   Wall.    196,    202.    21    L.    Ed.    465. 

12.  Appeal  pending  resale. — See  the  title 
APPEAL  AND  ERROR,  vol.  1,  p.  976. 

13.  Liability  of  bidder. — Camden  v.  !May- 
hew,  129  U.  S.  73,  83,  32  L.  Ed.  608; 
Stuart  V.  Gay,  127  U.  S.  518,  527,  32  L. 
Ed.   191. 

It  is  suggested  by  the  learned  counsel 
for  the  appellant  that  his  client  occupies 
an  anomolous  position,  being  required^  to 
pay  a  very  large  sum,  without  getting 
anything  in  return  therefor.  It  is  only 
necessary  to  say  that,  his  failure  to  obtain 
a  conveyance  of  the  property  was  due  en- 
tirely to  his  persistent  refusal  to  comply 
with  the  terms  of  his  own  bid.  made  with 
full  knowledge  of  the  terms  of  sale.  Cam- 
den V.  Mayhew,  129  U.  S.  73,  86,  32  L. 
Ed.  608. 
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liability  may  also  be  enforced  by  rule  or  attachment,   and  the  bidder  may  be 
committed. ^^ 

E.  Title  of  Purchaser  on  Resale.— If  a  resale  is  ordered,  the  court  may 
require  the  first  purchaser  to  release  to  the  purchaser  on  the  resale  all  the  title 
he  may  have  acquired,  so  that  the  title  may  stand  upon  the  record  wholly  dis- 
embarrassed.^^ 

XX.   Redemption. 

A.  Rule  of  Decision. — For  treatment  of  this  subject,  see  previous  part  of 
this  title.i« 

B.  Who  May  Redeem. — The  owner  of  property  which  has  been  sold  under 
circumstances  justifying  the  setting  aside  of  the  sale  may  redeem.^'^ 

C.  Effect  of  Redemption.— For  treatment  of  this  subject,  see  elsewhere  in 
this  title.18 

XXI.  Deed. 

A.  Description  of  Property.— In  regard  to  the  description  of  the  property 
conveyed,  the  deed  of  an  officer  made  in  a  judicial  sale  stands  upon  the  same 
footing  as  a  deed  made  by  a  private  person  in  his  own  right.^^ 

B.  Reference  to  Decree. — The  deed  must  refer  to  the  decree  under  which 
executed.  But  the  decree  need  not  be  set  out  in  full.  It  is  sufficient  if  the 
reference  be  made  with  such  convenient  certainty  that  the  grantee  be  not  misled. ^o 

C.  To  Whom  Executed. — It  is  immaterial,  as  regards  the  owner  of  the 
property,  to  whom  the  deed  is  executed. 21  The  assignee  of  the  bidder  has  the 
right  upon  payment  of  the  amount  of  the  purchase  money  still  due  to  have  a 
conveyance  of  the  title  made  to  him.-^ 

D.  Proof  of  Deed. — To  sustain  the  deed  it  is  not  necessary  to  prove  the 
decree  pursuant  to  which  it  was  made  and  delivered. ^3 


14.  Enforcement  of — By  rule. — "Where 
a  purchaser  refuses,  without  cause,  to 
make  his  bid  good,  he  may  be  compelled 
to  do  so  by  rule  or  attachment  issuing 
out  of  the  court  under  whose  decree  the 
sale  is  had."  Camden  v.  Mayhew,  129 
U.   S.   73,  85,  32  L.   Ed.   608. 

A  bidder,  sought  to  be  made  liable 
for  a  deficiency  resulting  from  a  resale 
caused  by  his  refusal  to  make  his  bid  good, 
may  be  proceeded  against  in  the  same  suit 
by  rule,  or  in  any  other  mode  devised  by 
the  court  that  will  enable  him  to  meet 
the  issue  as  to  his  liability.  Camden  v. 
Mayhew,   129  U.   S.   73,  86,  32   L-   Ed.   608. 

15.  Title  of  purchaser  on  resale. — Stuart 
T.   Gray,  127  U.   S.  518,  527,  32   L.   Ed.   191. 

16.  Redemption — Rule  of  decision. — 
See  ante,  "Rule  of  Decision,"  V. 

17.  Who  may  redeem. — Schroeder  v. 
Young.   161  U.   S.   334,   338,  40   L-    Ed.   721. 

18.  Effect  of  redemption. — See  ante, 
"Effect   of   Setting  Aside,"   XVIII,   H. 

19.  Deed — Description  of  property, — 
White  V.  Luning,  93  U.  S.  514,  523,  23 
L.  Ed.  938.  See  the  title  DEEDS,  vol.  5, 
p.  258. 

20.  Reference  to  decree. — French  v.  Ed- 
wards, 13  Wall.   506,  515,  20  L.   Ed.   702. 

In  this  case  the  objection  is  that  the 
<3eed  does  not  recite  the  commission,  and 
all  the  necessary  proceedings  thereon,  to 
.show  a  good  title.  The  act  of  Maryland 
of  1799,  ch.  49,  §§  3,  4,  in  directing  the 
commissioners  when  to  give  deeds  to 
purchasers,     has     the     general     provision. 


that  the  commission  and  proceedings 
thereon  shall  be  recited  in  the  preamble 
of  the  deed.  It  certainly  could  not  have 
been  intended  that  the  commission  and 
all  the  proceedings  should  be  set  out  in 
haec  verba;  and  the  substance  of  them  is 
recited,  which  is  all  that  could  be  nec- 
essary Thompson  v.  Tolmie,  2  Pet.  157, 
167,    7    L.    Ed.   381. 

21.  To  whom  executed.— The  objec- 
tion was  made  "that  the  auditors  did  not 
make  their  deed  to  the  person  who  pur- 
chased at  the  sale  under  the  order  of 
the  court.  This  is  a  matter  entirely  be- 
tween such  persons  and  those  to  whom 
the  deed  was  made;  to  Cutter,  it  is  im- 
material, to  whom  the  conveyance  was 
made:  his  right  was  extinguished  by  the 
sale  and  confirmation.  It  is  equally  im- 
material to  those  who  claim  under  Cutter, 
who  received  the  deed;  Stanley,  the  pur- 
cha.-ir,  or  Foster,  the  plaintiff;  it  was  a 
matter  between  themselves,  which  can 
have  no  effect  on  the  validity  of  the  sale, 
were  it  unexplained."  Voorhees  v.  United 
States  Bank,  10  Pet.  449,  478,  9  L.  Ed. 
490. 

22.  District  of  Columbia  v.  McBlair, 
124  U.   S.   320,  332,  31   L.   Ed.   449. 

23.  Proof  of  deed. — Hanrick  v.  Neely, 
10  Wall.  364,  366,  19  L-  Ed.  947. 

A  deed  was  executed  in  Glasgow,  Scot- 
land, by  which  land  in  Ohio,  which  had 
been  patented  to  David  Buchanan,  by  the 
United  States,  was  conveyed  by  Walter 
Sterling;  the  deed  recited  that  it  was  made 
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E.  Recordation  of  Deed. — A  purchaser  at  a  judicial  sale  is  a  "purchaser"' 
within  the  recording  acts  of  Illinois,  enacting  that  unrecorded  deeds  shall  take 
effect  as  to  "subsequent  purchasers"  without  notice,  after  the  time  of  filing 
the  same  for  record,  and  not  before. ^^ 

F.  Operation  and  Effect  of  Deed — 1.  In  Gi:ne:ral. — The  officer's  deed 
can  have  no  greater  effect  than  the  decree  pursuant  to  which  executed. ^^ 

2.  To  Pass  Title. — When  the  object  of  the  suit  is  to  compel  the  conveyance 
of  the  legal  title  by  the  defendant,  and  the  decree  does  not  require  a  sale,  the 
title  will  not  pass  until  the  deed  is  executed;  unless  it  be  provided,  as  has  been 
done  in  some  of  the  states,  by  statute,  that  the  decree  itself  shall  operate  as  a 
conveyance. 2*' 

3.  As  Evidence;. — Under  the  laws  of  Florida,  the  officer's  deed  is  sufficient 
evidence  of  the  proceedings  of  the  sale,  and  the  decree  adds  nothing  thereto. ^^^ 

XXII.   Distribution  and  Investment  of  Proceeds. 

A.  Distribution — 1.  Among  Several  Lien  holders. — The  proceeds  of  a 
sale  en  masse  of  different  parcels  of  property,  upon  each  of  which  the  lienholders 
held  specific  lien,  may  be  distributed  among  them  in  proportion  to  such  liens.^^ 

2.  Period  oe  Distribution. — The  date  of  confirmation  may  be  taken  as  the 
period  of  distribution. ^^ 

B.  Investment. — Under  the  act  of  congress  of  August  18,  1856,  authorizing 
the  sales  of  contingent  limitations  of  real  estate  in  the  District  of  Columbia,  the 
proceeds  of  such  sale  may  be  invested  in  improvements  on  an  unsold  portion  of 
the  property .•^'^ 

C.  Objections  to  the  Manner  of  Investment  and  Distribution. — Objec- 
tions to  the  application  or  investment  of  the  proceeds  of  a  judicial  sale  must  be 


in  pursuance  of  a  decree  of  the  circuit 
court  of  the  United  States  for  the  district 
of  Virginia;  no  exemplification  of  the  de- 
cree was  offered  in  evidence  in  support 
of  the  deed.  The  court  held,  that  as  Buch- 
anan was  the  patentee  of  the  land,  al- 
though he  made  the  deed  in  pursuance  to  a 
decree  of  the  circuit  court  of  Virginia, 
the  decree  could  add  nothing  to  the 
validity  of  the  conveyance;  and,  there- 
fore, it  was  wholly  unnecessary  to  prove 
the  decree;  the  deed  was  good  without 
the  decree.  Games  v.  Dunn,  14  Pet.  322, 
]0   L.   Ed.   476. 

24.  Recordation  of  deed. — "The  maxim 
applies,  De  nom  apparantibus  et  de  non 
existentibus  eadem  est  ratio."  McNitt  v. 
Turner.  16  Wall.  352,  361,  21  L.  Ed.  341. 

?5.  Operation  and  effect — Limited  to  de- 
cree.— "The  deed  executed  by  the  com- 
missioner in  this  case  must  be  considered 
as  forming  a  part  of  the  proceedings  in 
the  court  of  chancery;  and  no  great  efifect 
can  be  given  to  it  than  if  the  decree  it- 
self, by  statute,  was  made  to  operate  as 
a  conveyance  in  Kentucky,  as  it  does  in 
Ohio."  Watts  v.  Waddle,  6  Pet.  389,  400, 
8   L.  Ed.  437. 

26.  To  pass  title. — Miller  v.  Sherry,  2 
Wall.  237,  243,  17  L.  Ed.  827.  See  ante, 
"To  Pass  Title,"  XVII,  H,  2. 

27.  As  evidence. — United  States  v.  Mor- 
ant,    123    U.    S.    335,    340,   31    L.    Ed.    171. 

As  to  the  rule  generally,  see  Hanrick 
V.  Neely,  10  Wall.  364.  366,  19  L.  Ed.  947; 
Games  v.  Dunn,  14  Pet.  322,  10  L.  Ed.  476. 

28.  Distribution  of  proceeds. — Different 
articles  of  property,   upon   each  of  which 


there  is  a  specific  lien,  may  be  ofifered 
for  sale  both  separately  and  en  masse; 
and,  if  the  bid  en  masse  exceeds  the  ag- 
gregate of  the  separate  bids,  may  be 
struck  oflf  and  sold  to  the  bidder  en  masse,, 
and  the  proceeds  distributed  to  the  lien- 
holders  in  proportion  to  the  amount  of 
the  separate  bids  upon  the  property  sub- 
ject to  their  respective  liens.  Union  Trust 
Co.  V.  Illinois,  etc.,  R.  Co.,  117  U.  S.  434, 
474,  29  L.  Ed.  963.  See  ante,  "In  Parcel 
or  in  Gross,"  XV,  E,  3. 

29.  Period  of  distribution. — "The  date 
of  the  confirmation  of  that  report  was  a 
suitable  period  in  the  progress  of  the 
cause,  where  the  creditors  were  so  num- 
erous and  the  calculations  so  complicated,, 
for  the  court  to  fix,  for  the  information 
and  guidance  of  all  concerned,  the  amount 
severally  due  to  each  creditor  with  the 
order  of  priority  in  which  he  was  entitled 
to  be  paid.  The  amounts  to  be  found  due 
necessarily  embraced  the  principal  sum 
with  the  accrued  interest  up  to  a  fixed 
date,  and  from  that  period  the  aggregate 
became  the  sum  of  the  debt,  the  whole 
of  which  thenceforth  properly  carried  in- 
terest." Stuart  V.  Gay,  127  U.  S.  518,  532, 
32  L.  Ed.  191.  See  the  titles  ADMI- 
RALTY, vol.  1,  p.  ISO:  BANKRUPTCY, 
vol.  2,  p.  916;  CORPORATIONS,  vol.  4, 
p.   795. 

30.  Investment. — "The  discretion  to 
make  such  an  investment  of  the  proceeds 
of  the  sale  is  conferred  upon  the  supreme 
court  of  the  District  of  Columbia  by  the 
act  of  congress  authorizing  the  sale."  Dis- 
trict  of    Columbia   v.    McBlair,    124   U.    S. 
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opportunely  made.^i     Until  final  decision  all  questions  in  regard  to  distribution 
are  open.     Of  this  a  purchaser  is  presumed  to  know.^^ 

D.  Effect  on  Title  of  Purchaser.— The  title  of  a  purchaser  at  a  judicial 
sale  is  not  affected  by  an  order  of  the  court  touching  the  investment  of  the  pur- 
chase money.23  And  it  is  a  matter  of  indifference  to  him  how  the  proceeds  of 
the  sale  shall  be  distributed  among  the  creditors  entitled  thereto.^^ 

XXIII.   Validity  of  Sale. 

A.  In  General. — The  validity  of  a  judicial  sale  is  to  be  determined  by  sub- 
stantially the  same  rules  as  those  which  apply  in  cases  of  sales  under  common- 
law  process,  or  in  other  cases  of  sales  at  public  auction.^^ 

B.  Presumption  of  Validity. — Every  reasonable  intendment  is  made  in 
favor  of  the  proceedings  at  judicial  sales,-^*^  especially  after  the  lapse  of  a  long 
times'^ 

C.  Curative  Acts. — Defective  judicial  sales  may  be  cured  by  statutory  en- 
actment.^^ 

XXIV.   Effect  of  Sale. 

A.  To  Pass  Title. — A  judicial  sale  is  effectual  to  convey  the  title  to  the 
property  sold.-^*^     Title  will  pass  although  irregularities  were  committed  in  the 


320,  332,  31  L.  Ed.  449.  See  the  title  RE- 
MAINDERS, REVERSIONS  AND  EX- 
ECUTORY  INTERESTS. 

31.  Objections  to  the  manner  of  invest- 
ment and  distribution. — District  of  Colum- 
bia V.  McBlair,  124  U.  S.  320,  332,  31  L- 
Ed.   449. 

32.  Stuart  v.  Gray,  127  U.  S.  518,  531,  32 
L.  Ed.   191. 

33.  Effect  on  title  of  purchaser. — "With 
the  investment  of  the  proceeds  of  the 
sale  the  purchaser  under  the  decree  had 
no  concern.  A  purchaser  at  a  judicial 
sale  is  not  bound  in  any  case  to  see  to 
the  application  of  the  purchase  money. 
That  is  under  the  control  of  the  court; 
and  the  title  of  the  purchaser  is  not  ef- 
fected, however  unwise  or  illegal  the  dis- 
position of  the  money."  Knotts  v.  Stearns, 
91   U.   S.   638,  641,  23  L.    Ed.   252. 

34.  Stuart  v.  Gay,  127  U.  S.  518,  530,  32 
L.  Ed.  191.  See,  also,  Central  Trust  Co. 
V.  Grant  Locomotive  Works,  135  U.  S. 
207,    223,   34   L.    Ed.   97. 

Where  an  administrator  sells  property 
which  had  been  conveyed  to  him  for  the 
purpose  of  securing  a  debt  due  to  his  in- 
testate's estate,  his  failure  to  account  for 
the  proceeds  amounts  to  a  devastavit,  and 
renders  himself  and  his  sureties  upon  his 
administration  bond  liable;  but  it  does  not 
entitle  the  heirs  to  claim  the  property 
from  a  purchaser  in  good  faith  for  a  val- 
vable  consideration.  Long  v.  O'Fallon, 
19   How.   116,    15    L.    Ed..  550. 

35.  Validity  of  sale. —  Blossom  v.  Rail- 
road Co.,  3  Wall.  196.  208,  18  L.  Ed.  43. 
See  the  titles  AUCTIONS  AND  AUC- 
TIONEERS, vol.  2,  p.  743;  SHERIFFS', 
CONSTABLES'  AND  MARSHALS' 
SALES. 

36.  Presumption  of  validity. — White  v. 
Luning,  93  U.  S.  514,  523,  23  L.  Ed.  938; 
Thompson  v.  Tolmie,  2  Pet.  157,  165,  7  L. 
Ed.  381;  Moore  v.  Greene,  19  How.  69, 
15    L.    Ed.    533;    French    v.    Edwards,    13 


Wall.  506,  516,  20  L-  Ed.  702;  Erwin  v. 
Lowry,  7  How.  172,  181,  12  L.  Ed.  655; 
Patterson  v.  Gaines,  6  How.  550,  12  L. 
Ed.  553. 

In  White  v.  Luning,  93  U.  S.  514,  523, 
23  L.  Ed.  938,  this  court  said:  "The  policy 
of  the  law  does  not  require  courts  to 
scrutinize  the  proceedings  of  a  judicial 
sale  with  a  view  to  defeat  them.  On  the 
contrary,  every  reasonable  intendment 
will  be  made  in  their  favor,  so  as  to  se- 
cure, if  it  can  be  done  consistently  with 
legal  rules,  the  object  they  were  intended 
to  accomplish."  It  is  not  understood  that 
any  different  rule  prevails  in  Texas.  Cox 
V.  Hart,  145  U.  S.  876,  387,  36  L.  Ed.  741. 

The  law  imputes  to  an  attorney  knowl- 
edge of  defects  in  legal  proceedings  for 
the  sale  of  property  taken  under  his  di- 
rection. Galpin  v.  Page,  18  Wall.  350,  21 
L.  Ed.  959. 

37.  Thompson  v.  Tolmie,  2  Pet.  157,  168, 
7  L.  Ed.  381. 

After  a  long  possession  under  the  sale, 
the  burden  of  proof  is  upon  the  party  who 
impeaches  the  sale.  Moore  v.  Greene,  19 
How.  69,  15  L.  Ed.  533. 

38.  Where  land  was  sold  in  New  Jersey 
by  order  of  the  orphans'  court  of  one  of 
the  counties,  the  conveyance  was  made 
not  to  the  actual  bidders,  but  to  a  person 
whom  they  appointed  to  represent  them, 
afterwards,  the  supreme  court  of  the 
state  having  decided  that  such  a  practice 
was  irregular,  the  legislature  passed  a  law 
enacting  that,  upon  proof  of  the  absence 
of  fraud,  such  deeds  might  be  given  in 
evidence.  This  cured  the  defect  in  the 
title.  Kearney  r'.  Tavlor,  15  How.  494, 
516,  14  L.   Ed.  787. 

39.  Effect  of  sale— Title  of  purchaser.— 
Miller  z:  Sherry,  2  Wall.  237,  248,  17  L. 
Ed.  827;  Bigelow  v.  Forrest,  9  Wall.  339. 
351,  19  L.  Ed.  696;  Railroad  Co.  v.  James, 
6  Wall.  750,  752,  18  L.  Ed.  854;  Howard 
V.    Railway   Co.,    101    U.    S.   837,  845,   25    L 
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conduct  of  the  sale>*^  The  title  acquired  is  that  of  the  personal  defendant, 
existing  at  the  time  of  the  sale,^^  it  is  his  title,  and  not  the  pioperty  itself,  which 
is  sold.-* 2  The  title  transferred  is  derivative  and  not  original.^^  Whatever 
title  the  law  gives,  the  purchaser  takes,  no  more  and  no  less;  and  he  must  gov- 
ern himself  accordingly.'*'* 

B.    To  Warrant  Title  or  Property. — The  rule  of  caveat  emptor  applies  in 
all  its  force,^^   and  there  is  no   warranty,  express  or  implied,  of  either  quality 


Ed.  1081;  Waples  v.  United  States,  110  U. 
S.  630,  28  L.  Ed.  272;  Nalle  v.  Young,  100 
U.  S.  624,  637,  40  L-  Ed.  560.  See  The 
Monte  Allegre,  9  Wheat.  61G,  6  L.  Ed.  174. 
And  see  the  titles  ADMIRALTY,  vol.  1, 
p.  180;  BANKRUPTCY,  vol.  2,  p.  915; 
WAR. 

40.  Irregular  sale. — Bryan  v.  Brasius, 
162  U  S  415,  418,  40  L.  Ed.  1022;  Bryan 
V  Pinney,  162  U.  S.  419,  40  L.  Ed.  1023; 
Davis  V.  Gaines,  104  U.  S.  386,  406,  26  L. 
Ed.  757;  Brobst  v.  Brock,  10  Wall.  519,  19 
L.  Ed.  1002. 

41.  Nature  of  title. — Howard  v.  Railway 
Co.,  101  U.  S.  837,  845,  25  L.  Ed.  1081; 
Railroad  Co.  v.  James,  6  Wall.  750,  18  L. 
Ed.  854;  Day  v.  Micou,  18  Wall.  156,  162, 
21  L.  Ed.  860. 

A  purchaser  at  a  sheriff's  sale  buys  pre- 
cisely the  interest  which  the  debtor  had 
in  the  property  sold,  and  takes  subject  to 
all  outstanding  equities.  Osterman  v. 
Baldwin,  6  Wall.  116,  18  L.  Ed.  730. 

"A  voluntary  assignee  takes  the  prop- 
erty with  all  the  rights  thereto  possessed 
by  his  assignor,  and  if  he  has  paid  a  val- 
uable consideration,  may  claim  all  the_ 
rights  of  a  bona  fide  purchaser  with  re- 
spect thereto.  Upon  the  other  hand,  an 
assignee  by  operation  of  law,  as,  for  in- 
stance, a  purchaser  at  a  judicial  sale,  takes 
only  such  title  as  the  execution  debtor 
possessed  at  the  time  of  sale."  Hoffeld 
V.  United  States.  186  U.  S.  273,  276.  46  L. 
Ed.  1160;  The  Monte  Allegre,  9  Wheat. 
616.  6  L.  Ed.  174. 

But  he  may  under  certain  circum- 
stances, take  greater  rights  than  a  volun- 
tary assignee.  Hoffeld  v.  United  States, 
186  U  S  273.  277.  46  L.  Ed.  1160.  See  the 
title  ASSIGNMENTS,  vol.  2.  p.  577. 

42.  Title  of  debtor. — The  Moses  Taylor, 
4  Wall.  411,  427,  18  L.  Ed.  397;  Stevens  v. 
Gladding,   17   How.  447,   15   L.   Ed.   155. 

"In  admiralty  cases  and  in  revenue 
cases  a  condemnation  and  sale  generally 
pass  the  entire  title  to  the  property  con- 
demned and  sold.  This  is  because  the 
thing  condemned  is  considered  as  the  of- 
fender or  the  debtor,  and  is  seized  in  en- 
tirety. But  such  is  not  the  case  in  many 
proceedings  which  are  in  rem,"  and  in 
which  the  interests  of  others  are  not  cut 
off  or  affected.  Day  v.  Micou,  18  Wall. 
156,  162,  21  L.  Ed.  860. 

43.  Title  is  derivative. — Strother  v.  Lu- 
cas, 12  Pet.  410.  411.  454,  9  L-  Ed.  1137. 

44.  Title  given  by  law. — "Any  different 
rule  prevailing  on  this  subject  in  Louis- 
iana or  any  other  state  by  statute   cannot 


change  the  position  of  the  United  States 
with  respect  to  judicial  sales  in  proceed- 
ings instituted  by  them."  Waples  v. 
United  States,  no  U.  S.  630,  633,  28  L. 
Ed.  272. 

45.  Caveat  emptor  applies. — The  Monte 
Allegre,  9  Wheat.  616,  618,  6  L.  Ed.  174; 
Barnard  v.  Kellogg,  lO  Wall.  383,  388,  19 
L.  Ed.  987;  Osterberg  v.  Union  Trust  Co., 
93  U.  S.  424,  23"  L.  Ed.  964;  Early  v.  Doe, 
16  How.  610,  618,  14  L.  Ed.  1079;  Slaugh- 
ter V.  Gerson,  13  Wall.  379,  383,  20  L-  Ed. 
627. 

"Generally,  in  all  judicial  sales,  the  rule 
caveat  emptor  must  necessarily  apply, 
from  the  nature  of  the  transaction;  there 
being  no  one  to  whom  recourse  can  be 
had  for  indemnity  against  any  loss  which 
may  be  sustained."  The  Monte  Allegre, 
9  Wheat.  616,  648,  6  L.  Ed.  174. 

"The  doctrine  of  caveat  emptor  applies 
in  all  its  rigor,  and  the  buyer  cannot  set 
up  the  rights  of  a  bona  fide  purchaser, 
even  against  an  unrecorded  deed."  Hof- 
feld V.  United  States,  186  U.  S.  273,  276, 
46  L.   Ed.   1160. 

In  any  sale  under  a  decree  or  order  in 
chancery,  the  purchaser,  before  he  pays 
his  money,  must  not  only  satisfy  himself 
that  the  title  to  the  property  to  be  sold  is 
good,  but  he  must  take  care  that  the  sale 
has  been  made  according  to  the  decree  or 
order.  If  he  takes  under  an  imperfect 
sale,  he  must  abide  the  consequence. 
Williamson  v.  Berry,  8  How.  495,  12  L. 
Ed.  1170. 

Purchaser  should  have  had  opportunity 
to  examine. — "The  marshal,  from  the  na- 
ture of  the  transaction,  must  be  ignorant 
of  the  particular  state  and  condition  of 
the  property.  He  is  the  mere  minister  cf 
the  law,  to  execute  the  order  of  the  court; 
and  a  due  discharge  of  his  duty  does  not 
require  more  than  that  he  should  give  to 
purchasers  a  fair  opportunity  of  examin- 
ing, and  informing  themselves  of  the  na- 
ture and  condition  of  the  property  offered 
for  sale."  The  Monte  Allegre,  9  Wheat. 
616,  645,  6  L.  Ed.   174. 

Sale  by  sample. — A  purchaser  cannot 
complain  that  he  was  misinformed  of  the 
nature  of  the  property  bought  because  of 
inferiority  to  a  sample  displayed  by  the 
auctioneer  of  his  own  motion  and  without 
the  authority  of  the  commissioner  who 
employed  him.  If  he  has  been  misled  by 
any  one.  it  must  have  been  the  auctioneer ; 
and  if  the  latter  has  exceeded  his  authority, 
so  as  to  make  himself  personally  respon- 
sible, redress,  if  at  all  to  be  had,  must  be 
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of  or  title  to  the  property  sold.*^ 

C.  On  Rights  of  Purchaser. — The  ancient  doctrine  that  all  rights  acquired 
under  a  judicial  sale  made  while  a  decree  is  in  force  and  unreversed  will  be 
protected,  is  a  doctrine  of  extensive  application.  But  purchasers  at  such  sale 
are  protected  by  this  doctrine  only  when  the  power  to  make  sale  is  clearly 
given.'*'^  The  protection  is  not  extended  to  the  attorney  of  the  party,  who  is 
presumed  to  be  cognizant  of  all  the  proceedings.-* §  The  purchaser's  assignee 
has  np  greater  right  to  protection  than  the  purchaser  himself.-*^ 

D.  On  Obligation  of  Debtor. — When  the  purchaser  pays  the  plaintiff  his 
demand  on  the  property  sold,  to  the  extent  of  the  purchase  money,  he  discharges 
the  defendant  from  his  adjudged  obligation.^o  There  is  no  analogy  whatever  to 
private  sales  in  regard  to  sales  by  sample,  and  the  debtor  is  not  liable  in  case 
the  sample  is  not  a  true  representation  of  the  bulk  of  the  property  sold.^^ 

E.  On  Rights  of  Third  Persons.— Usually  the  interests  of  persons  other 
than  the  debtor  in  the  property  sold  are  not  affected  thereby.^^  j^-  jg  well  set- 
tled that  a  sale  of  real  estate  under  judicial  proceedings  concludes  no  one  who  is 
not  a  party  to  those  proceedings.^^ 


from    him    alone.      The    Monte    Allegre,    9 
Wheat.  G16,  646,  6  L-  Ed.  174. 

Rule  applies  in  admiralty. — The  doctrine 
caveat  emptor  applies  to  the  judicial  sale 
of  a  cargo  of  tobacco  on  a  vessel  captured 
and  brought  into  the  United  States,  where 
the  sale  was  made  bj^  an  auctioneer  under 
the  direction  of  the  marshal,  which  sale 
was  made  as  auction  sales  are  ordinarily 
made,  and  the  purchaser  had  exhibited  to 
him  some  of  the  packages  of  tobacco,  and 
as  to  the  rest  of  it,  he  was  informed  where 
it  was  and  that  it  was  subject  to  his  ex- 
amination, but  which  he,  through  his  own 
negligence,  failed  to  examine.  The  Monte 
Allegre,  9  Wheat.  616,  646,  6  L.  Ed.  174. 

46.  No  warranty. — The  Monte  Allegre, 
9  Wheat.  616,  645,  B  L.  :^d.  174. 

The  title  to  property  sold  under  judi- 
cial process  is  not  warranted  by  the  party 
obtaining  the  judgment  of  the  court. 
Waples  V.  United  States,  110  U.  S.  630, 
633,  28  L.   Ed.  273. 

"Nor  can  the  marshal,  or  auctioneer, 
while  acting  within  the  scope  of  their  au- 
thority, be  considered,  in  any  respect 
whatever,  as  warranting  the  property 
sold."  The  Monte  Allegre,  9  Wheat.  616, 
64.5,  6  L.  Ed.  174.  See  the  title  AUC- 
TIONS AND  AUCTIONEERS,  vol.  2. 
p.  744. 

47.  On  rights  of  purchaser. — Gray  v. 
Brignardello,  1  Wall.  627,  17  L.  Ed.  693; 
Williamson  v.  Ball,  8  How.  566,  12  L.  Ed. 
1200.  See  post,  "Collateral  Attack," 
XXV. 

"It  is  only  when  they  buy  on  the  faith 
of  an  order  of  the  court,  which  clearly 
authorizes  the  act  to  be  done,  that  the 
shield  of  the  law  is  thrown  around  them." 
Gray  v.  Brignardello,  1  Wall.  627,  636,  17 
L.  Ed.  693. 

It  does  not  apply  to  a  sale  made  under 
an  interlocutory  decree  only;  or  under  a 
conditional  order,  the  condition  not  yet 
having  been  fulfilled.  Gray  v.  Brignar- 
dello, 1  Wall.  627,  17  L.  Ed.  693. 

Where  sales  are  made  without  au- 
thority, the  purchaser  is  presumed  to  have 


notice  of  it.  It  is  his  duty  to  inquire 
whether  or  not  the  requisitions  of  law 
were  complied  with.  Patterson  v.  Gaines, 
6  How.  550,  12  E.   Ed.  553. 

A  purchaser  at  a  sale  made  without  au- 
thority, though  purchasing  bona  fide,  is 
not  protected.  Gaines  v.  New  Orleans,  6 
Wall.  642,  712,  18  L.   Ed.  950. 

48.  Not  extended  to  attorney  having  no- 
tice.—Galpin  V.  Page,  18  Wall.  350,  373,  21 
L.   Ed.  959. 

49.  Assignee  of  purchaser.— A  purchaser 
from  the  purchaser  at  an  invalid  judi- 
cial sale,  though  bona  fide,  acquires  only 
the  title  and  rights  of  his  vendor.  Wil- 
liamson V.  Irish  Presbyterian  Congrega- 
tion, 8  How.  565,  12  L.  Ed.  1200.  See  Suy- 
dam  V.  Williamson,  24  How.  427,  431  16- 
L.  Ed.  742. 

50.  On  obligation  of  debtor. — Voorhees 
V.  United  States  Bank,  10  Pet.  449,  475,  O' 
L.  Ed.  490.  But  see  Union  Bank  v.  Staf- 
ford, 12   How.  327,   13   L.   Ed.   1008. 

51.  The  reason  for  the  distinction  is 
based  upon  the  fact  that  in  the  case  of  a 
private  sale,  a  merchant  who  employs  a 
broker  to  sell  his  goods,  knows,  or  is  pre- 
sumed to  know,  the  state  and  condition 
of  the  article  he  ofifers  for  sale;  but,  in 
judicial  sales,  the  proceedings  are  al- 
together hostile  to  the  owner  of  the 
goods,  which  are  taken  against  his  will, 
and  exposed  to  sale  without  his  consent.  Tt 
would  be  a  great  injustice  to  make  him 
responsible  for  the  quality  of  the  goods 
thus  taken  from  him.  The  Monte  Alle- 
gre, 9  Wheat.  616,  644,  6  L-  Ed.  174. 

52.  On  rights  of  third  persons. — Day  v. 
Micou,  18  Wall.  156,  162,  21  L.  Ed.  860. 

53.  Persons  not  parties. — Whatever  ti- 
tle such  persons  have  had  to  property  at- 
tempted to  be  sold  remains  unaffected,^ 
and  the  fact  is  immaterial  whether  the 
sale  has  been  s:t  aside,  or  whether  the 
order  setting  it  aside  has  been  subse- 
quently reversed.  United  Lines  Tel.  Co. 
V.  Boston  Safe  Deposit,  etc.,  Co.,  147  U. 
S.   431,  448,  37   L.   Ed.  231. 
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F.  As  to  Encumbrances. — Prior  liens  and  encumbrances  were  not  affected 
by  the  proceeding.^^  The  sale  may  be  made  subject  to  a  prior  judgment  lien,  in 
which  case  the  purchaser  would  be  bound  to  pay  it  off.^^  The  purchaser  cannot 
retain  from  his  bid  a  sum  sufficient  to  pay  a  subsisting  tax  lien.^^ 

G.  As  to  Right  of  Possession. — Where  the  sale  was  ratified  by  the  court 
and  the  purchaser  had  complied  with  the  conditions  of  the  sale,  he  was  entitled, 
as  a  matter  of  course,  to  the  process  of  the  court  to  put  him  in  possession.^'^ 

H.  As  to  Homestead  Rights. — Under  the  homestead  laws  of  IllinQis,  the 
homestead  right  is  not,  in  an  absolute  sense,  an  estate  in  the  land.  The  disposi- 
tion of  the  property  by  judicial  sale  is  accordingly  left  unaffected,  except  so  far 
as  is  necessary  to  secure  a  homestead  for  the  family  of  the  occupant.^^ 

XXV.    Collateral  Attack. 

A.  In  General. — If  the  proceedings  show  the  jurisdiction  of  the  court  and  a 
substantial  compliance  with  the  requirements  of  the  law,  the  sale  cannot  be  col- 
laterally attacked. ^^ 

B.  Where  Proceedings  Voidable. — A  judicial  sale  cannot  be  collaterally 
attacked  because  of  mere  errors  and  irregularities  in  the  proceedings.'^*^ 


54.  As  to  encumbrances. — Moliere  v. 
Noe,  4  Dall.  450,  1  L.  Ed.  905;  Febeiger  v. 
Craighead,  4  Dall.  151,  1  L.  Ed.  778.  .  See 
the  title  BANKRUPTCY,  vol.  2,  p.  915. 

"The  sale  of  the  property  by  one  hav- 
ing only  a  subsequent  lien  will  not  super- 
sede or  displace  a  prior  lien  held  by  an- 
other; and  it  is  equally  clear  that  a  sale  in 
equity  under  a  prior  lien  will  not  impair 
any  rights  which  belong  to  the  holder  of 
the  subsequent  lien,  if  the  latter  duly  as- 
serts his  rights  in  proper  season.  Such 
propositions  cannot  be  successfully  con- 
troverted." Howard  v.  Railway  Co.,  101 
U.    S.    837,    847,   25    L.    Ed.    1081. 

A  purchaser  subject  to  encumbrances 
to  be  established  on  reference  to  a  master 
cannot  dispute  their  validity.  Swann  v. 
Wright,  110  U.  S.  590,  28  L.   Ed.  252. 

The  purchaser  cannot  protect  himself 
against  a  prior  claim,  of  which  he  had  no 
notice;  or  be  held  a  bona  iide  purchaser, 
unless  he  shall  have  paid  the  money. 
Swayze  v.  Burke,  12  Pet.  11,  25,  9  L.  Ed. 
9S0. 

55.  Sale  subject  to  lien. — Wiswall  v. 
Sampson,  14  How.  52,  67,  14  L.  Ed.  322. 
See  the  title  JUDGMENTS  AND  DE- 
CREES, ante,  p.  544. 

IQ.  As  the  rule  of  caveat  emptor  ap- 
plies to  a  purchaser  at  a  judicial  sale,  un- 
der a  decree  foreclosing  a  mortgage,  he 
cannot  retain  from  his  bid  a  sum  suffi- 
cient to  pay  a  part  of  the  taxes  on  the 
property,  which  were  a  subsisting  lien  at 
the  date  of  the  decree  of  foreclosure.  Os- 
terberg  v.  Union  Trust  Co.,  93  U.  S.  424, 
428,  23  L.   Ed.  964. 

A  lien  for  taxes  does  not  stand  upon 
the  footing  of  an  ordinary  encumbrance, 
and,  unless  otherwise  directed  by  statute, 
is  not  displaced  by  a  sale  of  the  property 
under  a  pre-existing  judgment  or  decree. 
Osterberg  v.  Union  Trust  Co.,  93  U.  S. 
424,  428,  23  L.  Ed.  964. 

57.  Callan  v.  May,  2  Black  541,  543,  17 
L.  Ed.  281. 

A   writ   of   assistance   is   an   appropriate 


process  to  issue  from  a  court  of  equity  to 
place  the  purchaser  under  its  decree  in 
possession  after  he  has  received  the  com- 
missioner's deed,  as  against  parties  who 
are  bound  by  the  decree  and  who  refuse 
to  surrender  possession  pursuant  to  its 
direction  or  other  order  of  the  court. 
Terrell  v.  Allison,  21  Wall.  289,  22  L.  Ed. 
634. 

Appeal  from  order. — See  the  title  AP- 
PEAL AND   ERROR,  vol.  1,  p.  943. 

58.  On  homestead  rights. — Black  v. 
Curran,  14  Wall.  463,  20  L.  Ed.  849.  See 
the  title  HOMESTEAD  EXEMP- 
TIONS, vol.  6,  p.   693. 

59.  Collateral  attack. — Thompson  v. 
Tolmie,  2  Pet  la^,  166,  7  L.  Ed.  381;  Harvey 
V.  Tyler,  2  Wall.  328,  345,  17  L.  Ed.  871; 
Voorhees  v.  United  States  Bank,  10  Pet. 
449,  475,  9  L.  Ed.  490;  Bigelow  v.  Forrest, 
9  Wall.  339,  357,  19  L.  Ed.  696;  Beaure- 
gard V.  New  Orleans,  18  How.  497,  15  L. 
Ed.  469;  Sargeant  %>.  State  Bank,  12  How. 
371,   385.  386,  13  L.   Ed.   1028. 

Where  the  subject  matter  of  the  sale  is 
within  the  jurisdiction  of  the  court,  on  a 
collateral  issue,  its  decree  cannot  be  im- 
peached for  error  or  irregularity,  and  its 
decision  upon  all  the  questions  that  arise 
regularly  in  the  cause  are  binding  upon 
all  other  courts  until  they  are  reversed. 
Beauregard  v.  New  Orleans,  18  How.  497, 
502,  15  L.  Ed.  469.  See  ante,  "Under 
Louisiana  Code,"  XVH,  E,  2. 

Titles  acquired  under  the  proceedings 
of  courts  of  competent  jurisdiction  should 
be  deemed  inviolable  in  collateral  action. 
Grignon  v.  Astor,  2  How.  319,  343,  11  L. 
Ed.  283;  Thompson  v.  Tolmie,  2  Pet.  157. 
7  L.  Ed.  381;  Comstock  v.  Crawford,  3 
Wall.  396,  18  L.  Ed.  34;  McNitt  v.  Turner, 
16  Wall.  352,  21  L.  Ed.  341;  Mohr  v.  Man- 
ierre.  101  U.  S.  417.  25  L.  Ed.  1052;  Thaw 
V.  Ritchie,  136  U.  S.  519.  548,  34  L.  Ed. 
531.  See  ante,  "On  Rights  of  Purchaser," 
XXIV,  C. 

60.  Where  proceedings  voidable. — Lud- 
low  V.    Ramsey,   11   Wall.   581,    587,   20   L. 
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C.  Where  Proceedings  Void. — Where  the  proceedings  are  void  for  want 
of  jurisdiction,*^^  because  not  authorized  by  law,^^  or  for  fraud  in  which  the  pur- 
chaser participated,^^  they  may  be  attacked  collaterally. 

JUDICIARY  ACT.— See   the    titles    Appeal   and   Error,    vol.     1,    p.    Z?>2>', 

Courts,  vol.  4,  p.  861. 

JUNCTION. — "Junction"  in  the  ordinary  acceptation  as  applied  to  railroads 
is  the  point  or  locality  where  two  or  more  lines  of  railway  meet.  Two  lines  of 
distinct  cornpanies,  or  separate  roads  of  the  same  compar.y,  or  a  main  line  and 
a  branch  road  of  the  same  company,  may  have  points  of  union  or  meeting, 
styled  junctions,  but  this  can  hardly  be  predicated  of  a  single  continuous  road 
from  one  point  to  another.^ 

JURAT. — See  Certificate,  vol.  3,  p.  649.  And  see  the  title  Affidavits, 
vol.  1,  p.  200. 


Ed.  216;  Thompson  v.  Tolmie,  2  Pet.  157, 
169,  7  L.  Ed.  381;  Gibson  v.  Lyon,  115  U. 
S.  439,  447,  29  L.  Ed.  440;  Harvey  z'.  Tyier, 
2  Wall.  328,  345,  17  L.  Ed.  871;  Voorhees 
V.  United  States  Bank,  10  Pet.  449,  475,  9 
E.  Ed.  490. 

Thus  it  cannot  be  alleged  collaterally, 
to  defeat  the  sale,  that  the  averments  as 
to  citizenship  in  the  record  were  not  true, 
and  that  the  court  had  not  jurisdiction  to 
order  the  sale.  Erwin  v.  Lowry,  7  How. 
172,  12  L.  Ed.  655.  Or  that  the  record 
<loes  not  affirmatively  show  that  all  the 
preliminary  steps  required  by  law,  as  con- 
ditions precedent  to  the  validity  of  the 
sale,  were  taken.  Voorhees  v.  United 
States  Bank,  10  Pet.  449,  9  L.  Ed.  490. 
But  see  Parker  v.  Overman,  18  How.  137, 
15  L.  Ed.  318.  Shriver  v.  Lynn,  2  How. 
43,   11   L.    Ed.   172. 

"The  errors  and  irregularities,  if  any 
■exist,  are  to  be  corrected  by  some  direct 
proceeding,  either  before  the  same  court, 
to  set  them  aside,  or  in  an  appellate 
court."  Thompson  v.  Tolmie,  2  Pet.  157. 
163,   7   L.    Ed.    381. 

"In  judicial  sales  under  the  process  of 
a  court  of  general  jurisdiction,  where  the 
owner  of  the  property  is  a  party  to  the 
proceedings,  and  has  an  opportunity  of 
contesting  their  regularity  at  every  step, 
such  objections  cannot  be  heard  to  in- 
validate or  annul  the  deed  in  a  collateral 
■suit.  But  one  who  claims  title  to  the 
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propertj'  of  another  under  summary  pro- 
ceedings where  a  special  power  has  been 
executed  as  in  case  of  lands  sold  for 
taxes,  is  bound  to  show  every  fact  neces- 
sary to  give  jurisdiction  and  authority  to 
the  officer,  and  a  strict  compliance  with 
all  things  required  by  the  statute."  Parker 
V.  Overman,  18  How.  137,  142,  15  L.  Ed. 
,S18. 

61.  Where  proceedings  void — Want  of 
jurisdiction. — Ludlow  v.  Ramsey,  11  Wall. 
581,  587,  20  L.  Ed.  216;  Harvey  v.  Tyler, 
2  Wall.  328,  345,  17  L.  Ed.  871;  Voorhees 
V.  United  States  Bank,  10  Pet.  449,  477,  9 
L.  Ed.  490;  Parker  v.  Overman,  18  How. 
137,   142,   15   L.    Ed.   318. 

"If  there  be  a  total  want  of  jurisdiction, 
the  proceedings  are  void  and  a  mere 
nullity,  and  confer  no  right,  and  afford  no 
justification,  and  may  be  rejected,  when 
collaterally  drawn  in  question."  Thomp- 
son V.  Tolmie,  2  Pet.  157,  163,  7  L.  Ed. 
381. 

62.  Not  authorized  by  law. — Gibson  v. 
Lyon,  115  U.  S.  439,  447,  29  L.  Ed.  440. 

63.  For  fraud. — Grignon  v.  Astor,  2 
How  319,  343,  11  L.  Ed.  283;  Shriver  v. 
Lynn,  2  How.  43,  11  L.  Ed.  172;  Griffith 
V.  Bogert,  18  How.  158,  164,  15  L.  Ed. 
307;  Erwin  v.  Lowry,  7  How.  172,  12  L. 
Ed.   655. 

1.  United  States  v.  Oregon,  etc.,  R.  Co., 
164  U.  S.  526,  540,  41  L.  Ed.  541. 
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VI.    Objections,  and  Waiver  of  Objections,  to  Jurisdiction,  747. 
VII.   Agreements  Ousting  Courts  of  Jurisdiction,  747. 

CROSS   REFERENCES. 

See  the  titles  Abatement,  Revival  and  Survival,  vol.  1,  p.  12;  Actions, 
vol.  1,  p.  96;  Admiralty,  vol.  1,  p.  119;  Appeal  and  Error,  vol.  1,  p.  333; 
Chambers  and  Vacation,  vol.  3,  p.  666 ;  Courts,  vol.  4,  p.  861 ;  Criminal 
Law,  vol.  5,  p.  43 ;  Demurrers,  vol.  5,  p.  293 ;  Dismissal,  Discontinuance 
AND  Nonsuit,  vol.  5,  p.  356;  Equity,  vol.  5,  p.  803;  Foreign  Judgments,. 
Records  and  Judicial  Proceedings,  vol.  6,  p.  335 ;  Judgments  and  Decrees, 
ante,  p.  544;  Removal  of  Causes;  Res  Adjudicata;  Venue. 

As  to  retention  of  jurisdiction  until  judgment  is  satisfied,  see  the  title  Courts, 
vol.  4,  p.  896.  As  to  necessity  for  averment  of  jurisdictional  facts  in  proceed- 
ings in  United  States  courts,  see  the  title  Courts,  vol.  4,  p.  991,  et  seq.  As  ta 
original  jurisdiction  of  particular  courts,  see  the  title  Courts,  vol.  4,  p.  1006.  As 
to  exclusive,  concurrent  and  conflicting  jurisdiction,  see  the  title  Courts,  vol. 
4,  p.  1168.  As  to  equity  jurisdiction,  see  the  title  Equity,  vol.  5,  p.  810.  As  to 
retention  of  jurisdiction  by  court  of  equity  in  order  to  give  complete  relief,  see 
the  title  Equity,  vol.  5,  p.  823.  As  to  effect  of  repeal  of  jurisdictional  statute 
as  divesting  jurisdiction  as  to  pending  causes,  see  the  title  Statutes. 

I.   Definitions   and  Essentials. 

A.    Definitions. — Jurisdiction,  in  its  broadest  sense,  is  the  sovereign  author- 
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ity  to  make,  decide  on,  and  execute  laws.i  In  its  popular  sense,  and  as  applied 
to  judicial  tribunals,  jurisdiction  is  the  power  to  hear  and  determine  a  cause.2 
The  power  to  determine  without  a  hearing  is  not  jurisdiction.^  The  word 
"power"  when  applied  to  judicial  tribunals  includes  jurisdiction.^ 

Jurisdiction  over  the  subject  matter  means  jurisdiction  over  the  nature  of 
the  cause  of  action  and  of  the  relief  sought.^ 

Concurrent  jurisdiction,  properly  so-called,  on  rivers,  is  familiar  to  our 
legislation,  and  means  the  jurisdiction  of  two  powers  over  one  and  the  same 
place.^ 

B.  Essentials. — To  constitute  jurisdiction  there  are  three  essentials:  First, 
the  court  must  have  cognizance  of  the  class  of  cases  to  which  the  one  to  be  ad- 


1.  Jurisdiction  in  widest  sense. — Wed- 
ding V.  Meyler,  192  U.  S.  573,  48  L-  Ed. 
570. 

2.  Jurisdiction  is  power  to  hear  and  de- 
cide cause. — Byers  v.  McAuley,  149  U.  S. 
COS,  628,  37  L.  Ed.  867;  United  States  v. 
Arredondo,  6  Pet.  691,  8  L.  Ed.  547; 
Windsor  v.  McVeigh,  93  U.  S.  274,  283,  23 
L.  Ed.  914;  Cornett  v.  Williams,  20  Wall. 
226,  249,  22  L.  Ed.  254;  Daniels  v.  Tearney, 
102  U.  S.  415,  418,  26  L.  Ed.  187;  McNitt 
V.  Turner,  16  Wall.  352,  366,  21  L-  Ed. 
341;  Simmons  v.  Saul,  138  U.  S.  439,  454, 
34  L.  Ed.  1054;  Applegate  v.  Lexington, 
etc.,  Min.  Co.,  117  U.  S.  255,  267,  29  L. 
Ed.  892;  Ex  parte  Reed,  100  U.  S.  \?,.  2.-) 
L.  Ed.  538;  Decatur  v.  Paulding,  14  Pet. 
497,  518,  10  L.  Ed.  559;  The  Resolute,  168 
U.  S.  437,  439,  42  E-  Ed.  533;  Illinois  Cent. 
R.  Co.  V.  Adams,  180  U.  S.  28,  45  L-  Ed. 
410;  Riggs  V.  lohnsnn  County,  6  Wall.  166, 
187,  18  L.  Ed.  768;  Rhode  Island  v.  Massa- 
chusetts, 12  Pet.  657,  718,  9  L.  Ed.  1233; 
Grignon  v.  Astor,  2  How.  319,  337,  11  L. 
Ed.  283. 

The  power  to  hear  and  determine  a 
cause  is  jurisdiction.  It  is  coram  judice 
whenever  a  case  is  presented  which  brings 
this  power  into  action.  If  the  petitioner 
presents  such  a  case  in  his  petition,  that 
on  a  demurrer  the  court  would  render  a 
judgment  in  his  favor,  it  is  an  undoubted 
case  of  jurisdiction.  Whether  on  an  an- 
swer denying  and  putting  in  issue  the  al- 
legations of  the  petition,  the  petitioner 
makes  out  his  case,  is  the  exercise  of  ju- 
risdiction, conferred  by  the  filing  a  peti- 
tion containing  all  the  requisites,  and  in 
the  manner  required  by  law.  United 
States  V.  Arredondo,  6  Pet.  691,  709,  8  L. 
Ed.  547;  Grignon  v.  Astor,  2  How.  319, 
337,  11  L.  Ed.  283;  Decatur  v.  Paulding, 
14  Pet.  497,  518,  10  L.  Ed.   559. 

The  question  is,  whether  on  the  case 
before  a  court,  their  action  is  judicial  or 
extrajudicial;  with  or  without  the  au- 
thority of  law,  to  render  a  judgment  or 
decree  upon  the  rights  of  the  litigant  par- 
ties. If  the  law  confers  the  power  to 
render  a  judgment  or  decree,  then  the 
court  has  jurisdiction;  what  shall  be  ad- 
judged or  decreed  between  the  parties, 
and  with  which  is  the  right  of  the  case,  is 
judicial  action,  by  hearing  and  determin- 
ing it.     Rhode  Island  v.  Massachusetts,  12 


Pet.  657,  718,  9  L.  Ed.  1233;  Grignon  v. 
Astor,  2  How.  319,  337,  11  L.  Ed.  283; 
Applegate  v.  Lexington,  etc.,  Min.  Co., 
117   U.   S.   255,    267,   29    L.    Ed.   892. 

Other  definitions  of  jurisdiction. — Ju- 
risdiction has  also  been  defined  as  the 
power  to  hear  and  determine  the  subject 
matter  in  controversy  between  parties  to  a 
suit,  to  adjudicate  or  exercise  any  judicial 
power  over  them  (Rhode  Island  v.  Massa- 
chusetts, 12  Pet.  657,  718,  9  L.  Ed.  1233; 
Grignon  v.  Astor,  2  How.  319,  337,  11  L. 
Ed.  283);  the  power  to  adjudicate  a  case 
upon  the  merits,  and  dispose  of  it  as  jus- 
tice may  require  (The  Resolute,  168  U. 
S.  437,  439,  42  L.  Ed.  533);  the  right  to 
put  the  wheels  of  justice  in  motion  and 
to  proceed  to  the  final  determination  of 
a  cause  upon  the  pleadings  and  evidence 
(Illinois  Cent.  R.  Co.  v.  Adams,  180  U. 
S.  28,  45  L.  Ed.  410);  the  right  to  adjudi- 
cate concerning  the  subject  matter  in  the 
given  case  (Reynolds  v.  Stockton,  140  U. 
S.  254,  268,  35  L.  Ed.  464);  and  as  the  au- 
thority to  apply  the  law  to  the  acts  of 
men  (Wedding  v.  Meyler,  192  U.  S.  573, 
48   L.    Ed.   570). 

3.  Power  to  decide  without  hearing,^ 
Jurisdiction  is  the  right  to  hear  and  de- 
termine; not  to  determine  without  hear- 
ing, and  where  ''no  appearance  is  allowed, 
there  can  be  no  hearing,  nor  opportunity 
to  be  heard,  and,  therefore,  there  can  be 
no  exercise  of  jurisdiction.  Windsor  v. 
McVeigh,  93  U.  S.  274,  283,  23  L.  Ed. 
914. 

4.  Power  as  including  jurisdiction. — Al- 
though there  is  a  distinction  in  some  re- 
spects between  "power"  and  "jurisdic- 
tion," power  includes  jurisdiction,  and  it 
cannot  be  doubted  that  an  act  conferring 
power  on  a  court  for  certain  specified 
purposes  or  in  certain  cases  confers  juris- 
diction for  those  purposes  or  in  those 
cases.  Kendall  v.  United  States,  12  Pet. 
524,    621,   9    L.    Ed.    1181. 

5.  Jurisdiction  over  subject  matter, — 
Cooper  V.  Reynolds,  10  Wall.  308,  316,  19 
L.   Ed.   931. 

6.  Concurrent  jurisdiction. — Wedding 
V.  Meyler,  192  U.  S.  573,  48  L.  Ed.  570. 
See  the  title  STATES.  As  to  meaning  of 
concurrent  in  statute  giving  district  courts 
concurrent  jurisdiction  with  circuit  courts, 
see  the  title  COURTS,  vol.  4,  p.  900,  note 
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judged  belongs;   second,  the  proper  parties  must  be  present;   and  third,  the  point 
decided  must  be,  in  substance  and  effect,  within  the  issued 

II.    Necessity  of  Jurisdiction. 

In  order  to  give  any  binding  effect  to  a  judgment,  it  is  essential  that  the  court 
should  have  jurisdiction  of  the  person  and  the  subject  matter.  The  want  of 
jurisdiction  is  a  matter  that  may  always  be  set  up  against  a  judgment  when 
sought  to  be  enforced,  or  where  any  benefit  is  claimed  under  it,  as  the  want  of 
jurisdiction  makes  it  utterly  void  and  unavailable  for  any  purpose.^  Want  of 
jurisdiction  may  be  shown  either  as  to  the  subject  matter  of  the  person,  or,  in 
proceedings  in  rem,  as  to  the  thing. ^  A  court  having  no  jurisdiction  of  a  cause 
may,  however,-  set  aside  such  orders  as  had  been  made  improperly  before  the  want 
of  jurisdiction  was  discovered,  and  restore  things  to  the  state  in  which  they  were 
before  the  improper  orders  were  made.^^ 

III.   Acquisition. 
A.   Mode    of   Obtaining   Jurisdiction. — Jurisdiction   of   the   person    is   ob- 
tained by  the  service  of  process,^ ^  or  by  the  voluntary  appearance  of  the  party 
in  the  progress  of  the  cause. ^^     As  to  property  within  the  jurisdiction  of  the 
court,  persona]  service  is  not  required;    jurisdiction  of  the  res  is  obtained  by  a 


74.  Generally,  as  to  concurrent,  exclusive 
or  conflicting  jurisdiction,  see  the  title 
COURTS,  vol.  4,  p.  1168,  et  seq. 

The  Virginia  compact  of  1789,  §  11, 
provided  that  the  jurisdiction  of  the  pro- 
posed state  of  Kentucky  on  the  Ohio 
river  should  be  "concurrent  only  with  the 
states  which  may  possess  the  opposite 
shores  of  the  river."  This  condition,  em- 
braced in  Virginia's  consent  to  the  forma- 
tion of  the  new  state,  was  necessarily 
adopted  by  congress  when  it  assented  to 
the  act  in  which  it  was  contained.  The 
jurisdiction  conferred  gives  Indiana  the 
right  to  administer  the  law  below  low 
water  mark  on  the  river  and  serve  proc- 
ess there  with  effect.  Wedding  v.  Mey- 
ler,  102  U.  S.  573,  48  L.  Ed.  570. 

7.  Essentials  of  jurisdiction. — Reynolds 
T'.  Stockton,  140  U.  S.  254,  268,  35  L-  Ed. 
464. 

8.  Necessity  for  jurisdiction. — Griffith 
V.  Frazier.  8  Cranch  9,  3  L.  Ed.  471;  Ex 
parte  Re^d,  100  U.  S.  13.  23.  25  L.  Ed. 
538;  Cornett  v.  Williams,  20  Wall.  226,  22 
L.  Ed.  254;  Windsor  -.■.  McVeigh,  93  U. 
S  274,  23  L.  Ed.  914;  Thompson  v.  ^^'hit- 
man,  18  Wall.  457,  21  L.  Ed.  897;  Earle  v. 
McVeigh,  91  U.  S.  503,  507,  23  L.  Ed.  398; 
IMail  Co.  V.  Flanders,  12  Wall.  130,  20  L. 
Ed.  249;  Harris  v.  Hardeman,  14  How. 
334,  14  L.  Ed.  444;  Elliott  v.  Peirsol,  1 
Pet.  328,  340,  7  L-  Ed.  164;  Hickey  v.  Stew- 
art,  3    How.    750,    11    L.    Ed.    814. 

Collateral  attack  for  want  of  jurisdic- 
tion.—See  the  title  JUDGMENTS  AND 
DECREES,  ante,  p.  544. 

9.  Thompson  v.  Whitman,  18  Wall.  457, 
21   L.   Ed.   897. 

There  must  be  jurisdiction  to  give  the 
judgment  rendered,  as  well  as  to  hear  and 
determine  the  cause.  Ex  parte  Reed,  100 
U.   S.   13,  23,  25   L.   Ed.   538. 

10.  Mail  Co.  V.  Flanders,  12  Wall.  130, 
■20   L.    Ed.   249. 


11.  Mode  of  obtaining  jurisdiction  of 
person — Service  of  process. — Cooper  v. 
Reynolds,  10  Wall.  308,  316,  19  L.  Ed.  931; 
Arndt  v.  Griggs,  134  U.  S.  316,  324,  33  L. 
Ed.  918;  Kendall  v.  United  States,  12  Pet. 
524,  526,  9  L.  Ed.  1181;  Walden  v.  Craig, 
14  Pet.  147,  10  L.  Ed.  393;  Boswell  v 
Otis.  9  How.  336,  13  L.  Ed.  164;  Pennoyer 
V.  Neff,  95  U.  S.  714,  725,  24  L.  Ed.  565; 
iMexican  Cent.  R.  Co.  v.  Pinkne3^  149  U. 
S.  194,  209,  37  L.  Ed.  699;  Harris  v.  Harde- 
man, 14  How.  334,  14  L.  Ed.  444;  Web- 
ster V.  Reid,  11  How.  437,  13  L.  Ed.  761. 
Generally,  as  to  summons  and  process, 
see  the  title  SUMMONS  AND  PROC- 
ESS. 

Service  of  process  or  notice  is  neces- 
sary to  enable  a  court  to  exercise  jurisdic- 
tion in  a  ease;  and  if  jurisdiction  be  taken 
in  a  case  in  which  there  has  been  no  proc- 
ess or  notice,  the  proceeding  is  a  nullity; 
but  this  is  only  where  original  jurisdic- 
tion is  exercised,  and  not  a  decision  of  a 
collateral  question,  in  a  case  where  the 
parties  are  before  the  court.  Walden  v. 
Craig,   14   Pet.   147,   10  L.   Ed.   393. 

Where  the  legislature  of  the  Territory 
of  Iowa  directed  that  suits  might  be  in- 
stituted against  "the  Owners  of  the  Half- 
breed-Lands  lying  in  Lee  County,"  notice 
thereof  being  given  through  the  news- 
papers, and  judgments  were  recovered  in 
suits  so  instituted,  these  judgments  were 
nullities.  There  was  no  personal  notice 
to  individuals,  nor  an  attachment  or  other 
proceeding  against  the  land,  until .  after 
the  judgments.  It  was  held  that  this  was 
inconsistent  with  the  constitution  of  the 
LTnited  States.  Webster  v.  Reid.  11  How. 
437,   13  L.   Ed.   761. 

12.  Appearance. — Cooper  v.  Reynolds 
10  Wall.  308.  316.  19  L-  Ed.  931;  St.  Clair 
V.  Cox,  106  U.  S.  350,  27  L.  Ed  222; 
Pennoyer  v.  Neff,  95  U.  S.  714.  24  L.  Ed. 
565;  Kendall  v.  United  States,  12  Pet.  524, 
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seizure  under  process  of  the  court,  whereby  it  is  held  to  abide  such  orders  as  the 
court  may  make  concerning  it.^^  But  the  defendant  in  a  proceeding  in  rem  is 
not  personally  bound  by  the  judgment,  beyond  the  property  in  question.^'* 

B.  Consent  as  Giving  Jurisdiction. — It  is  well  settled  that  the  parties  to 
a  cause  cannot  confer  jurisdiction  upon  the  courts  of  the  United  States  by  con- 
sent, where  none  would  exist  without  it.^^  But  when  jurisdiction  depends  upon; 
the  existence  of  a  fact,  its  existence  may  be  shown  as  well  by  the  confession  of  a 
party  as  by  any  other  evidence. ^^ 

IV.  Territorial  Limitations  on  Jurisdiction. 
A.  Jurisdiction  over  Nonresidents. — The  authority  of  every  judicial  tri- 
bunal, and  the  obligation  to  obey  it  are  circumscribed  by  the  limits  of  the  ter- 
ritory in  which  it  is  established.  No  sovereignty  can  extend  its  process  beyond 
its  own  territorial  limits,  to  subject  either  persons  or  property  to  its  judicial  de- 
cisions. Every  exertion  of  authority  of  this  sort  beyond  this  limit  is  a  mere 
nullity,  and  incapable  of  binding  such  persons  or  property  in  any  other  tribu- 
nals.^" The  tribunals  of  one  state  have  no  jurisdiction  over  the  persons  of  other 
states,  unless  found  within  their  territorial  limits. ^^ 


526,   9   L.    Ed.   1181.     See   the    title     AP- 
PEARANCES, vol.   2,   p.   429. 

13.  Property  within  jurisdiction  of 
court.— Cooper  v.  Reynolds,  10  Wall.  308, 
317,  19  L.  Ed.  931;  Boswell  v.  Otis,  9 
How.  336,  13  L.  Ed.  164;  Pennoyer  v. 
NefiF,  95  U.  S.  714,  24  L.  Ed.  565;  Grignon 
V.  Astor,  2  How.  319,  337,  11  L-  Ed.  283; 
Arndt  v.  Griggs,  134  U.  S.  316,  324,  33  L. 
Ed.    918. 

As  to  attachment  of  property  of  non- 
residents, see  the  title  ATTACHJ^IENT 
AND  GARNISHMENT,  vol.  2,  p.  660.  As 
to  mode  of  obtaining  admiralty  jurisdic- 
tion, see  the  title  ADMIRALTY,  vol.  1, 
pp.   161,   162,   170,   171. 

14.  Boswell  V.  Otis,  9  How.  336,  13  L. 
Ed.  164;  Arndt  v.  Griggs,  134  U.  S.  316, 
324,   33   L.    Ed.   918. 

15.  Consent  as  conferring  jurisdiction. 
—Elgin  V.  Marshall,  106  U.  S.  578,  580,  27 
L.  Ed.  249;  Minnesota  v.  Hitchcock,  185 
U.  S.  373,  46  L.  Ed.  954;  Mansfield,  etc., 
R.  Co.  V.  Swan,  111  U.  S.  379.  28  L.  Ed. 
462;  Thomas  v.  Board  of  Trustees,  195 
U.'  S.  207,  211,  49  L.  Ed.  160;  Ballance  v. 
Forsyth,  21  How.  389,  16  L.  Ed.  143;  Web- 
ster V.  Buffalo  Ins.  Co.,  110  U.  S.  386,  28 
L.  Ed.  172;  Mills  v.  Brown,  16  Pet.  525, 
10  L.  Ed.  1055;  Shankland  v.  Washington, 
5  Pet.  390,  8  L.  Ed.  166;  Byers  v.  Mc- 
Auley,  149  U.  S.  608,  619,  37  L.  Ed.  867; 
People's  Bank  v.  Calhoun,  102  U.  S.  256, 
260,  26  L.  Ed.  101;  Railway  Co.  v.  Ram- 
sey, 22  Wall.  322,  327,  22  L.  Ed.  823;  The 
Confiscation  Cases,  20  Wall.  92,  108,  22 
L.  Ed.  320;  The  Nonesuch,  9  Wall.  504, 
19  L.  Ed.  663;  Minnesota  v.  Northern 
Securities  Co.,  194  U.  S.  48,  48  L.  Ed. 
870. 

Mere  consent  of  parties  cannot  confer 
upon  a  court  of  the  United  States  the  ju- 
risdiction to  hear  and  decide  a  case.  If 
this  were  once  conceded,  the  federal 
courts  would  become  the  common  resort 
of  persons  who  have  no  right,  either  un- 
der the  constitution  or  the  laws  of  the 
United  States,  to  litigate  in  those  courts. 


People's  Bank  v.  Calhoun,  102  U.  S.  256, 
260,  26  L.  Ed.  101;  Byers  v.  McAuley, 
149  U.   S.   608,  619,   37   L-   Ed.   867. 

The  silence  of  counsel  does  not  waive 
the  question,  nor  will  the  express  consent 
of  the  parties  give  the  supreme  court  of 
the  United  States  original  jurisdiction 
which  is  not  warranted  by  the  constitu- 
tion and  laws.  Minnesota  v.  Hitchcock, 
185   U.    S.   373,   46   L.    Ed.   954. 

Arrangement  as  to  amount  in  contro- 
versy.— In  an  action  upon  a  money  de- 
mand, the  amount  as  stated  in  the  body 
of  the  declaration,  must  be  considered  in 
determining  whether  the  federal  supreme 
court  can  take  jurisdiction.  Arrange- 
ments between  parties  contradictory  to 
their  pleadings,  made  for  the  purpose  of 
enlarging  the  case  sufficiently  to  bring  it 
within  the  jurisdiction  of  the  court,  can- 
not be  recognized.  Webster  v.  Buffalo 
Ins.  Co.,  110  U.  S.  386,_  28  L.   Ed.   172. 

Consent  as  conferring  original  juris- 
diction on  United  States  supreme  court. 
—See  the   title   COURTS,  vol.   4,   p.    1018. 

Consent  as  giving  appellate  jurisdic- 
tion.—See  the  title  APPEAL  AND  ER- 
ROR, vol.   1,  pp.   409,  411. 

16.  Admission  of  existence  of  facts 
which  show  jurisdiction. — Railway  Co.  v. 
Ramsey,  22  Wall.  322,  327,  22  L.  Ed.  823; 
The  Confiscation  Cases,  20  Wall.  92,  108, 
22  L.  Ed.  320;  Thomas  v.  Board  of  Trus- 
tees,   195    U.    S.    207,   211,   49    L.    Ed.    160. 

17.  Territorial  limitations  on  jurisdic- 
tion.—Galpin  V.  Page,  18  Wall.  350,  368, 
21  L.  Ed.  959;  Ableman  v.  Booth,  21  How. 
506,  16  L.  Ed.  169;  Dull  v.  Blackman,  169 
U.  S.  243,  42  L.  Ed.  733;  Ellenwood  v. 
Marietta  Chair  Co.,  158  U.  S.  105,  106,  39 
L.  Ed.  913;  Wilson  v.  Seligman,  144  U. 
S.  41,  36  L.  Ed.  338;  Pennoyer  v.  Neff,  95 
U.  S.  714,  725,  24  L-  Ed.  565;  Freeman  v. 
Alderson,  119  U.  S.  185,  30  L.  Ed.  372. 

Attachment  of  property  of  nonresidents. 
—See  the  title  ATTACHMENT  AND 
GARNISHMENT,  vol.   2,  p.   660. 

18.  Galpin  v.  Page,  18  Wall.   350,  21   L. 
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B.  Jurisdiction  as  to  Property  Outside  of  State — 1.  General  Rules. — ■ 
As  a  general  rule  a  court  has  no  jurisdiction  over  property  outside  of  the  sov- 
ereignty under  whose  authority  the  court  exists  and  proceeds. ^^  Thus  litigation 
in  respect  to  title,^"  or  actions  for  trespass  on  real  property,2i  belong  to  the  courts 
of  the  state  where  the  property  is  situated. 

2.  Power  to  Render  Personal  Decree  Affecting  Foreign  Property. — As 
to  power  of  court  of  equity  having  jurisdiction  of  the  person  to  render  decree 
affecting,  or  directing  conveyance  of,  property  outside  of  state,  see  the  title 
Equity,  vol.  5,  p.  838. 

V.   Presumptions  as  to  Jurisdiction. 

A.  Courts  of  General  Jurisdiction — 1.  General  Rules. — Courts  of  gen- 
eral jurisdiction  are  presumed  to  have  jurisdiction  to  give  the  judgments  they 
render  until  the  contrary  appears,  and  this  presumption  embraces  jurisdiction 
not  only  of  the  cause  or  subject  matter  of  the  action  in  which  the  judgment  is 
given,  but  of  the  parties  also.--     It  is  also  undoubtedly  true  that  a  superior  court 


Ed.  959;  Ableman  v.  Booth,  21  How.  506, 
16  L.  Ed.  169;  Wilson  v.  Seligman,  144  U. 
S.  41,  36  L.  Ed.  338. 

A  stockholder  of  a  corporation  of  one 
state  residing  in  another  cannot  be  sub- 
jected to  statutory  liability  by  order  of  a 
court  of  the  former  state  after  notice 
served  in  the  latter.  Wilson  v.  Seligman, 
144  U.    S.  41,   36   L.    Ed.   338. 

19.  General  rule. — Rose  v.  Himely,  4 
Cranch  241,  2  L.  Ed.  608;  Reynolds  v. 
Stockton,  140  U.  S.  254,  35  L.  Ed.  464; 
Ellenwood  v.  Marietta  Chair  Co.,  158  U. 
S.   105,  39  L.    Ed.  913. 

20.  Litigation  as  to  title. — Ellenwood  v. 
Marietta  Chair  Co.,  158  U.  S.  105,  39  L. 
Ed.  913;  Dull  V.  Blackman,  169  U.  S.  243, 
42  L.  Ed.  733;  Carpenter  v.  Strange,  141 
U.  S.  87,  106,  35  L.  Ed.  640;  Northern  In- 
diana R.  Co.  V.  Michigan  Cent.  R.  Co.,  15 
How.  233,  14  L.  Ed.  674.  See  also,  Hickey 
V.   Stewart,  3  How.  750,  11   L.  Ed.  814. 

21.  Action  for  trespass  on  land. — Ellen- 
wood V.  Marietta  Chair  Co.,  158  U.  S.  105, 
106,  39   L.   Ed.  913. 

22.  Presumption  as  to  existence  of  ju- 
risdiction.—Applegate  V.  Lexington,  etc., 
Min.  Co.,  117  U.  S.  255,  269,  29  L.  Ed.  892; 
Guaranty  Trust,  etc.,  Co.  v.  Green  Cove, 
etc.,  R.  Co.,  139  U.  S.  137,  148,  35  L.  Ed. 
116;  Harvey  v.  Tyler,  2  Wall.  328,  17  L. 
Ed.  871;  Grignon  v.  Astor,  2  How.  319,  11 
L.  Ed.  283;  Voorhees  v.  United  States 
Bank,  10  Pet.  449,  9  L.  Ed.  490;  Kempe 
V  Kennedy,  5  Wall.  173,  3  L.  Ed.  70; 
Cuddy,  Petitioner,  131  U.  S.  280,  285,  33 
L.  Ed.  154;  Galpin  v.  Page,  18  Wall.  350, 
365,  21  L.  Ed.  959;  White  v.  Crow,  110 
U  S.  183,  188,  28  L.  Ed.  113;  Nations  v. 
Johnson,  24  How.  195,  203,  16  L.  Ed.  628; 
Old  Wayne,  etc.,  Ass'n  v.  McDonough, 
204  U.  S.  8,  51  L.  Ed.  345;  Knowles  v. 
Gaslight,  etc.,  Co.,  19  Wall.  58,  61,  22  L. 
Ed.  70;  Settlemier  v.  Sullivan,  97  U.  S. 
444  449,  24  L.  Ed.  1110;  McGoon  v. 
Scales,  9  Wall.  23,  30,  19  L.  Ed.  545. 

Nothing  shall  be  intended  to  be  out  of 
the  jurisdiction  of  a  superior  court  but 
that  which  specially  appears  to  be  so.  Old 


Wayne,  etc.,  Ass'n  v.  McDonough,  204  U. 
S.  8,  51   L.   Ed.   345. 

Every  presumption  not  inconsistent 
with  the  record  is  to  be  indulged  in  favor 
of  their  jurisdiction;  and  their  judgments, 
however  erroneous,  cannot  be  questioned, 
when  introduced  collaterally,  unless  it  be 
shown  affirmatively  that  they  had  no  juris- 
diction of  the  case.  Harvey  v.  Tyler,  2 
Wall.  328,  341,  17  L.  Ed.  871;  Kempe  v. 
Kennedy,  5  Cranch  173,  3  L.  Ed.  70; 
Voorhees  v.  United  States  Bank,  10  Pet. 
449,  9  L.  Ed.  490;  Ex  parte  Watkins,  3 
Pet.  193,  7  L.  Ed.  650;  Grignon  v.  Astor, 
2    How.    319,    11_  L.    Ed.    283. 

The  presumptions  indulged  in  support  of 
the  judgment  of  superior  courts  of  gen- 
eral jurisdiction  are  limited  to  jurisdic- 
tion over  persons  within  their  territorial 
limits.  Galpin  v.  Page,  18  Wall.  350,  21 
L.   Ed.  959. 

By  a  law  of  Michigan,  passed  in  1818, 
the  county  courts  had  power,  under  cer- 
tain circuinstances,  to  order  the  sale  of 
the  real  estate  of  a  deceased  person  for 
the  payment  of  debts  and  legacies.  Held, 
that  it  was  for  that  court  to  decide  upon 
the  existence  of  the  facts  which  gave  ju- 
risdiction; and  the  exercise  of  the  juris- 
diction warrants  the  presumption  that  the 
facts  which  were  necessary  to  be  proved 
were  proved.  Grignon  v.  Astor,  2  How. 
319,  11  L.  Ed.  283. 

Where  a  statute  gives  to  county  courts 
authority  and  jurisdiction  to  hear  and  de- 
termine all  cases  at  common  law  or  in 
chancery  within  their  respective  counties, 
and  "all  such  other  matters  as  by  particu- 
lar statute"  might  be  made  cognizable 
therein,  such  county  courts  are  courts  of 
general  jurisdiction;  and  when  jurisdic- 
tion of  a  matter,  such  as  power  to  declare 
a  redemption  of  land  from  forfeiture  for 
taxes  (in  regard  to  which  the  court  could 
act  only  "by  particular  statute")  is  so 
given  to  it — parties,  a  subject  matter  for 
consideration,  a  judgment  to  be_  given, 
etc.,  being  all  in  view  and  provided  for 
by  the  particular  statute — the  general  rule 
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of  general  jurisdiction,  proceeding  within  the  general  scope  of  its  powers,  is  pre- 
sumed to  act  rightly,  and  that  intendments  of  law  in  such  cases  are  in  favor  of 
its  acts. 23  If  the  record  is  silent  with  respect  to  any  fact  which  must  have  been 
established  before  the  court  could  have  rightly  acted,  it  will  be  presumed  that 
such  fact  was  properly  brought  to  its  knowledge.^-*  Thus,  where  the  record  is 
silent  as  to  service  of  process,  it  will  nevertheless  be  presumed  in  favor  of  a 
judgment  rendered  by  a  court  of  general  jurisdiction,  that  service  was  prop- 
erly made.-^ 

2.  Want  of  Jurisdiction  Apparent  from  Record. — The  presumptions  which 
the  law  implies  in  support  of  the  judgments  of  superior  courts  of  general  juris- 
diction only  arise  with  respect  to  jurisdictional  facts,  concerning  which  -the 
record  is  silent.     When  the   record  states  the  evidence  or  makes  an   averment 


about  the  indulgence  of  presumptions  not 
inconsistent  with  the  record  in  favor  of 
the  jurisdiction,  prevails  in  regard  to  pro- 
ceedings under  the  statute.  At  any  rate, 
a  judgment  under  it,  declaring  lands  re- 
deemed, cannot  be  questioned  collaterally. 
Harvey  v.  Tyler,  2  Wall.  328,  17  L.  Ed. 
«71. 

What  are  courts  of  general  jurisdiction. 
—See  the  title  COURTS,  vol.  4,  pp.  885, 
889. 

23.  Presumption  as  to  proper  exercise  of 
jurisdiction. — Applegate  v.  Lexington,  etc., 
Min.  Co.,  117  U.  S."  255,  269,  29  L-  Ed.  892; 
Guaranty  Trust,  etc.,  Co.  v.  Green  Cove, 
etc.,  R.  Co.,  139  U.  S.  137,  148,  35  L.  Ed. 
116;  Harvey  v.  Tyler,  2  Wall.  328,  17  L. 
Ed.  871;  Grignon  v.  Astor,  2  How.  319,  11 
L.  Ed.  283;  Voorhees  v.  United  States 
Bank,  10  Pet.  449,  9  L.  Ed.  490;  Kempe  v. 
Kennedy,  5  Wall.  173,  3  L.  Ed.  70;  Cuddy, 
Petitioner,  131  U.  S.  280,  285,  33  L-  Ed. 
154;  Galpin  v.  Page,  18  Wall.  350,  365,  21 
L.  Ed.  959;  Florentine  v.  Barton,  2  Wall. 
210,  17  L.  Ed.  783;  McNitt  v.  Turner,  16 
Wall.  352,  366,  21  L-  Ed.  .yi;  Cornett  v. 
Williams,  20  Wall.  226,  260,  22  L.  Ed. 
254;  Simmons  v.  Saul,  138  U.  S-  439,  455, 
34  L.  Ed.  1054;  Elliott  v.  Peirsol,  1  Pet. 
328,  340,  7  L.  Ed.  164;  White  v.  Crow,  110 
U.   S.   183,   188,  28   L.   Ed.   113. 

This  rule  applies  as  well  to  every  judg- 
ment or  decree,  rendered  in  the  various 
stages  of  their  proceedings,  from  the 
initiation  to  their  completion,  as  to  their 
adjudication  that  the  plaintiff  has  a  right 
of  action.  Every  matter  adjudicated  be- 
comes a  part  of  their  record;  which 
thenceforth  proves  itself,  without  re- 
ferring to  the  evidence  on  which  it  has 
been  adjudged.  Voorhees  v.  United  States 
Bank,  10   Pet.  449,  471,  9  L.   Ed.   490. 

Where  a  county  court  has  the  power 
to  make  a  sale  and  makes  it,  it  is  pre- 
sumed to  have  been  properly  made,  and 
the  question  of  its  propriety  is  not  open 
to  examination  in  a  collateral  proceeding. 
McNitt  V.  Turner,  16  Wall.  352,  366,  21  L. 
Ed.  341;  Cornett  v.  Williams,  20  Wall. 
226,   250,   22    L.    Ed.   254. 

In  Louisiana  "the  purchaser  at  a  sale 
itnder  the  order  of  a  probate  court,  which 
is  a  judicial  sale,  is  not  bound  to  look  be- 
yond the  decree  recognizmg  its  necessity. 


He  must  look  tc  the  jurisdiction  of  the 
court;  but  the  truth  of  the  record  con- 
cerning matters  within  its  jurisdiction 
cannot  be  disputed."  Simmons  v.  Saul, 
138  U.   S.   439,  455,  34   L.    Ed.   1054. 

24.  Where  record  is  silent  as  to  facts. 
— Settlemier  v.  Sullivan,  97  U.  S.  444,  449, 
24  L.  Ed.  1110;  Florentine  V.  Barton,  2 
Wall.  210,  17  L.  Ed.  783. 

In  making  an  order  for  the  sale  of  the 
real  estate  of  a  decedent  under  a  private 
act,  the  court  is  presumed  to  have  ad- 
judged every  question  necessary  to  jus- 
tify such  order  or  decree,  viz:  The  death 
of  the  owners;  that  the  petitioners  were 
his  administrators;  that  the  personal  es- 
tate was  insufficient  to  pay  the  debts  of 
deceased;  that  the  private  acts  of  as- 
sembly, as  to  the  manner  of  sale,  were 
within  the  constitutional  power  of  the 
legislature,  and  that  all  the  provisions  of 
the  law  as  to  notices  which  are  directory 
to  the  administrators  have  been  complied 
with.  Nor  need  it  enter  upon  the  record 
the  evidence  on  which  any  fact  is  decided. 
Especially  does  all  this  apply  after  long 
lapse  of  time.  Florentine  v.  Barton,  2 
Wall.   210,   17    L.    Ed.    783. 

25.  Presumption  as  to  service  of  proc- 
ess.— Applegate  v.  Lexington,  etc.,  Min. 
Co.,  117  U.  S.  255,  270,  29  L.  Ed.  892,  Har- 
vey V.  Tyler,  2  Wall.  328,  17  L.  Ed.  871; 
Knowles  v.  Gaslight,  etc.,  Co.,  19  Wall. 
58,   61,  22   L.    Ed,   70. 

Where  a  court  of  general  jurisdiction  is 
authorized  in  a  proceeding,  either  statu- 
tory or  at  law  or  in  equity,  to  bring  in, 
by  publication  or  other  substituted 
service,  nonresident  defendants  interested 
in  or  having  a  lien  upon  property  lying 
within  its  territorial  jurisdiction,  but  is 
not  required  to  place  the  proof  of  service 
upon  the  record,  and  the  court  orders 
such  substituted  service,  it  will  be  pre- 
sumed in  favor  of  the  jurisdiction  that 
service  was  made  as  ordered,  although  no 
evidence  thereof  appears  of  record,  and 
the  judgment  of  the  court,  so  far  as  it  af- 
fects such  property,  will  be  valid.  Ap- 
plegate V.  Lexington,  etc,  Min.  Co,  117 
U.   S.   255.   •?70,  29    L.    Ed.   892. 

It  will  be  presumed  that  the  service  was 
made  in  the  proper  county.  Knowles  v. 
Gaslight,  etc.,   Co.,    19  Wall.   58,   61,  22  L. 
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with  reference  to  a  jurisdictional  fact,  it  will  not  be  presumed  that  there  was 
other  or  different  evidence  respecting  the  fact,  or  that  the  fact  was  otherwise 
than  as  averred.-^  Hence,  when  a  judgment  of  a  court  of  superior  authority  is 
attacked  collaterally  for  the  want  of  jurisdiction,  such  a  presumption  cannot  be 
indulged  when  it  affirmatively  appears  from  the  pleadings  or  evidence  that  juris- 
diction was  wanting.27 

3.  Proceedings  Contrary  to  Course  oe  Common  Law. — The  presumptions 
indulged  in  favor  of  the  proceedings  of  a  court  of  general  jurisdiction  are  not 
applicable  where  the  court  proceeds  in  a  mariner  contrary  to  the  course  of  the 
common  law.^^ 

4.  Court  Exercising  Special  Powers — a.  General  Rule. — Where  special 
powers  conferred  upon  a  court  of  general  jurisdiction  are  brought  into  action 
according  to  the  course  of  the  common  law,  that  is,  in  the  usual  form  of.  com- 
mon-law and  chancery  proceedings,  by  regular  process  and  personal  service, 
where  a  personal  judgment  or  decree  is  asked,  or  by  seizure  or  attachment  of 
the  property  where  a  judgment  in  rem  is  sought,  the  same  presumption  of  juris- 
diction will  usually  attend  the  judgments  of  the  court  as  in  cases  falling  within 
its  general  powers. ^^ 

b.  Proceedings  Contrary  to  Course  of  Common  Lazv. — But  where  the  special 
powers  conferred  are  exercised  in  a  special  manner,  not  according  to  the  course 
of  the  common  law,  or  where  the  general  powers  of  the  court  are  exercised  over 
a  class  not  within  its  ordinary  jurisdiction  upon  the  performance  of  prescribed 
conditions,  no  such  presumption  of  jurisdiction  will  attend  the  judgment  of  the 
court.  The  facts  essential  to  the  exercise  of  the  special  jurisdiction  must  appear 
in  such  cases  upon  the  record.^*^ 


Ed.    70.      See,    generally,    the    title    SUM- 
MONS AND   PROCESS. 

26.  Want  of  jurisdiction  apparent  from 
record. — Settlemier  z'.  Sullivan,  97  U.  S. 
444,  449,  24  L-  Ed.  1110;  Galpin  v.  Page,  18 
Wall.  350,  21  E.  Ed.  959;  Old  Wayne,  etc., 
Ass'n  V.  McDonough,  204  U.  S.  8,  51  L. 
Ed.  345;  Guaranty  Trust,  etc.,  Co.  v. 
Green  Cove,  etc.,  R.  Co.,  139  U.  S.  137, 
148,  35  E.  Ed.  116;  Earle  v.  McVeigh,  91 
U.  S.  503,  23  L.  Ed.  398;  Cheely  v.  Clay- 
ton, 110  U.  S.  701,  28  L.  Ed.  298;  Apple- 
gate  z'.  Lexington,  etc.,  Min.  Co.,  117  U. 
S.    255.   29    L.    Ed.   892. 

"If,  for  example,"  to  give  an  illustration 
from  the  case  of  Galpin  ?'.  Page.  18  Wall. 
350,  366,  21  E.  Ed.  959,  "it  appears  from 
the  return  of  the  officer  or  the  proof  of 
service  contained  in  the  record  that  the 
summons  was  served  at  a  particular  place, 
and  there  is  no  averment  of  any  other 
service,,  it  will  not  be  presumed  that 
service  was  also  made  at  another  and  dif- 
ferent place;  or  if  it  appear  in  like  man- 
ner that  the  service  was  made  upon  a  per- 
son other  than  the  defendant,  it  will  not 
be  presumed,  in  the  silence  of  the  record, 
that  it  was  made  upon  the  defendant  also." 
Settlemier  v.  Sullivan,  97  U.  S.  444,  449, 
24   L.   Ed.   1110. 

27.  Old  Wayne,  etc.,  Ass'n  v.  Mc- 
Donough, 204  U.  S.  8,  51  L.  Ed.  345;  Gal- 
pin V.  Page,  18  Wall.  350,  21  L.  Ed.  959; 
Settlemier  v.  Sullivan,  97  U.  S.  444,  449, 
24  L.  Ed.  1110;  Guaranty  Trust,  etc.,  Co. 
V.  Green  Cove,  etc.,  R.  Co.,  139  U.  S.  137, 
148,  35  L.   Ed.  116. 

Whenever,  therefore,  it  appears  from 
the  inspection  of  the  record  of  a  court  of 


general  jurisdiction  that  the  defendant, 
against  whom  a  personal  judgment  or  de- 
cree is  rendered,  was,  at  the  time  of  the 
alleged  service,  without  the  territorial 
limits  of  the  court,  and  thus  beyond  the 
reach  of  its  process,  and  that  he  never 
appeared  in  the  action,  the  presumption 
of  jurisdiction  over  his  person  ceases,  and 
the  burden  of  establishing  the  jurisdiction 
is  cast  upon  the  party  who  invokes  the 
benefit  or  protection  of  the  judgment  or 
decree.  Galpin  v.  Page,  18  Wall.  350,  368, 
21   L.   Ed.   959. 

28.  Proceedings  otherwise  than  accord- 
ing to  course  of  common  law. — Galpin  v. 
Page,  18  Wall.  350,  21  L.  Ed.  959;  Sab- 
ariego  v.  Maverick,  124  U.  S.  261,  31  L. 
Ed.  430. 

The  presumption  of  the  law  as  ex- 
pressed by  the  maxim  "Omnia  prse- 
sumuntur  rite  esse  acta"  does  not  apply 
so  as  to  sustain  the  jurisdiction  of  a  court 
to  render  a  judgment  in  a  proceeding  not 
according'  to  the  common  course  of  jus- 
tice. The  records  of  the  judgment  to  be 
effective  as  evidence  must  show  upon  their 
face  a  case  within  the  apparent  jurisdic- 
tion of  the  court.  Sabariego  v.  Maverick, 
124  U.   S.  261,  31  L.   Ed.  430. 

29.  Exercise  of  special  powers,  accord- 
ing to  usual  form  of  common  law. — Gal- 
pin V.  Page,  18  Wall.  350,  351,  21  L.  Ed. 
953. 

30.  Proceedings  contrary  to  course  of 
common  law. — Galpin  v.  Page,  18  Wall. 
350.  351.  21  E.  Ed.  959;  Thatcher  v.  Powell, 
6   Wheat.   119,   5   L.   Ed.   221. 

In  summary  proceedings,  where  a  court 
exercises    an    extraordinary   power,    under 
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5.  Effect  of  Finding  of  Jurisdictional  Facts. — While  a  judgment  of  a 
court  without  jurisdiction  of  the  subject  matter  or  the  parties  is  a  nullity ,^^  there- 
is  a  class  of  facts  which  are  termed  quasi  jurisdictional,  which  are  necessary  to 
be  alleged  and  proved  in  order  to  set  the  machinery  of  the  law  in  motion,  which, 
when  properly  alleged  and  established  to  the  satisfaction  of  the  court,  cannot  be 
attacked  collaterally,  and  with  respect  to  which  the  finding  of  the  court  is  as 
conclusively  presumed  to  be  correct  as  its  findings  with  respect  to  any  other 
matter  in  issue  between  the  parties. ^^  Examples  of  these  are  the  allegations  and 
proof  of  the  requisite  diversity  of  citizenship,  or  the  amount  in  controversy  in 
a  federal  court,  which,  when  found  by  such  court,  cannot  be  qiiestioned  col- 
laterally -p  the  existence  and  amount  of  the  debt  of  a  petitioning  debtor  in  an 
involuntary  bankruptcy  i^"*  the  fact  that  there  is  insufficient  personal  property  to 
pay  the  debts  of  a  decedent,  when  application  is  made  to  sell  his  real  estate  ;35 
the  fact  that  one  of  the  heirs  of  an  estate  had  reached  his  majority  when  the 
act  provided  that  the  estate  should  not  be  sold  if  all  the  heirs  were  minors  ;2^ 
and  others  of  a  kindred  nature,  where  the  want  of  jurisdiction  does  not  go  to 
the  subject  matter  or  the  parties,  but  to  a  preliminary  fact  necessary  to  be  proven 
to  authorize  the  court  to  act.^''' 

6.  Presumptions  as  to  Jurisdiction  of  Federal  Courts. — There  are  no. 
presumptions  in  favor  of  the  jurisdiction  of  the  courts  of  the  United  States,  and 
the  facts  upon  which  it  rests  must,  in  some  form,  appear  in  the  record  of  all 
suits  prosecuted  before  them.^^  Indeed  the  presumption  in  every  stage  of  the 
cause  in  the  United  States  courts  is  that  the  court  is  without  jurisdiction  unless 


a  special  statute,  which  prescribes  its 
course,  that  course  ought  to  be  strictly- 
pursued,  and  the  facts  which  give  juris- 
diction ought  to  appear  on  the  face  of 
the  record;  otherwise,  the  proceedings  are 
not  merely  voidable,  but  absolutely  void, 
as  being  coram  non  judice.  Thatcher  v. 
Powell,    6   Wheat.    110,   5    L.   Ed.   221. 

31.  Judgment  without  jurisdiction  void. 
— Noble  V.  Union  River  Logging  R.  Co., 
147  U.  S.  16.5,  173,  37  L-  Ed.  123.  See  the 
title  JUDGMENTS  AND  DECREES, 
ante,  p.  544. 

32.  Recital  of  quasi  jurisdictional  facts. 
— Noble  V.  Union  River  Logging  R.  Co., 
147  U.  S.  165,  173,  37  L.  Ed.  123;  Com- 
stock  V.  Crawford,  3  Wall.  396,  18  L.  Ed. 
34;  Sarsieant  v.  State  Bank,  12  How.  371, 
13    L.    Ed.    1028. 

In  this  class  of  cases,  if  the  allegation 
be  properly  made,  and  the  jurisdiction  be 
found  by  the  court,  such  finding  is  con- 
clusive and  binding  in  every  collateral 
proceeding.  And  even  if  the  court  be  im- 
posed upon,  by  false  testimony,  its  find- 
ing can  only  be  impeached  in  a  proceeding 
instituted  directly  for  that  purpose.- 
Simms  V.  Slacum,  3  Cranch  300,  2  L.  Ed. 
446;  Noble  v.  Union  River  Logging  R. 
Co..   147   U.   S.   165,   173,  37   L.   Ed.   123. 

Where  a  court,  acting  under  a  state 
law,  appointed  a  commissioner  to  convey 
the  legal  title,  after  the  death  of  the 
obligor  in  a  bond  for  title,  and  the  record 
of  that  court  said  that  proper  and  legal 
notices  had  been  given,  it  was  not  com- 
petent to  offer  e^'idence  in  another  court 
for  the  purpose  of  showing  that  legal  no- 
tice had  not  been  given.  Sargeant  v.  State 
Bank,   12   How.   371,   13   L.   Ed.    1028. 

The  recital  in  the  record  of  proceeding 


of  a  probate  court,  under  a  statute  of 
\'yisconsin  territory,  of  facts  necessary  to 
give  such  court  jurisdiction,  is  prima  facie 
evidence  of  the  facts  recited.  Comstock 
V.   Crawford,  3  Wall.   396,   18   L.   Ed.   34. 

33.  Recital  of  diverse  citizenship  or 
amount  in  controversy. — Des  Moines 
Nav.,  etc.,  Co.  v.  Iowa  Homestead  Co., 
123  U.  S.  552,  562,  31  L.  Ed.  202;  In  re 
Sawyer,  124  U.  S.  200,  220,  31  L.  Ed.  402; 
Noble  V.  Union  River  Logging  R.  Co., 
147  U.   S.   165,    173,  37   L.   Ed.   123. 

34.  Recital  of  existence  and  amount  of 
debt  on  petition  in  bankruptcy. — Micliaels 
V.  Post,  21  Wall.  398,  22  L.  Ed.  520;  Noble 
V.  Union  River  Logging  R.  Co.,  147  U.  S. 
165,  173,  37  L.  Ed.  123.  See  the  title 
BANKRUPTCY,  vol.  2,  p.  792. 

35.  Recital  as  insufficiency  of  person- 
alty to  pay  debts  of  decedent. — Noble  v. 
Union  River  Logging  R.  Co.,  147  U.  S. 
165,  173,  37  L.  Ed.  123;  Comstock  v. 
Crawford,  3  Wall.  396,  18  L.  Ed.  34; 
Grignon  v.  Astor,  2  How.  319,  11  L.  Ed. 
283;  Florentine  v.  Barton,  2  Wall.  210,  17 
L.    Ed.    783. 

36.  Recital  as  majority  of  heirs  on  ap- 
plication to  sell. — Noble  v.  LTnion  River 
Logging  R.  Co.,  147  U.  S.  165,  173,  37  L- 
Ed.  123;  Thompson  v.  Tolmie,  2  Pet.  157, 
7   L.    Ed.    381. 

37.  Findings  of  preliminary  facts. — 
Noble  V.  Union  River  Logging  R.  Co., 
147  U.  S.  165,  173,  37  _L.  Ed.  123.  See  also, 
Hudson  V.  Guestier.'e  Cranch  281,  3  L. 
Ed.  224;  Ex  parte  Watkins,  3  Pet.  193, 
7  L.  Ed.  650;  United  States  v.  Arre- 
dondo,  6   Pet.   691,  8   L.   Ed.  547. 

38.  No  presumption  of  federal  jurisdic- 
tion  Ex  parte  Smith,  94  U.  S.  455,  24  L. 

Ed.   165;  Turner  v.   Bank,  4  Dall.  8,   11,   1 
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the  contrary  affirmatively  appears  from  the  record.^^  But  while  the  district  and 
circuit  courts  of  the  United  States  are  courts  of  limited  jurisdiction/^^  and  are 
inferior  courts  in  the  sense  of  the  constitution/ ^  it  is  well  settled  that  they  are 
not  inferior  courts  in  common-law  sense,  and  that  the  general  rule  as  to  the  pre- 
sumption in  favor  of  jurisdiction  applicable  to  courts  of  general  superior  juris- 
diction, applies  to  them  where  their  judgments  and  decrees  are  collaterally  at- 
tacked; unless,  therefore,  the  want  of  jurisdiction,  as  to  subject  matter  or 
parties,  appears,  in  some  proper  form,  every  intendment  must  be  made  in  sup- 
port of  the  judgment  of   a   court  of  that  character/ 2 

B.  Courts  of  Limited  and  Inferior  Jurisdiction. — The  rule  with  respect 
to  courts  of  special  and  limited  authority  is  that  their  jurisdiction  must  affirm- 
ativelv  appear  by  sufficient  evidence  or  proper  averm^ent  in  the  record,  or  their 
judgrnents  will  be  deemed  void  on  their  face/^     But  when  the  jurisdiction  of  a 


L.  Ed.  718;  Kennedy  v.  Bank,  8  How.  586, 
12  L.  Ed.  1209.  See  the  title  COURTS, 
\o\.  4,  p.  991,  et  seq.  .      . 

39.  Presumption  against  federal  juris- 
diction.— Dowell  V.  Applegate,  152  U.  S. 
327,  340,  38  L.  Ed.  463;  Bors  V.  Preston, 
111  U.  S  252,  255,  28  L.  Ed.  419;  Turner 
V.  Bank,  4  Dall.  8,  11,  1  L.  Ed.  718;  The 
Confiscation  Cases,  20  Wall.  92,  107,  22 
L.  Ed.  320;  Robertson  v.  Cease,  97  U.  S. 
646,   24   L.    Ed.    1057. 

The  presumption  that  a  case  is  without 
the  jurisdiction  of  the  circuit  court,  re- 
mains now  as  it  was  before  the  adoption 
of  the  fourteenth  amendment  to  the  con- 
stitution of  the  United  States.  Robert- 
son V.  Cease,  97  U.  S.  646,  24  L.  Ed.  1057. 

40.  United  States  courts  are  courts 
of  limited  jurisdiction. — See  the  title 
COURTS,  vol.  4,  p.   889. 

41.  District  and  circuit  courts  "inferior 
courts"  in  constitutional  sense. — Turner 
V.   Bank,  4  Dall.   8,   11,   1    L.   Ed.   718. 

42.  Collateral  attack  on  judgment  of  dis- 
trict and  circuit  courts. — Cuddy,  Peti- 
tioner, 131  U.  S.  280,  285,  33  L.  Ed.  154; 
Martin  v.  Gray,  142  U.  S.  236,  35  L.  Ed. 
<)97;  Dowell  v.  Applegate,  152  U.  S.  327, 
340,  38  L.  Ed.  463;  Kennedy  v.  Bank,  8 
How.  586,  12  L.  Ed.  1209;  Ex  parte  Wat- 
kins,  3  Pet.  193,  207,  7  L.  Ed.  650;  Grig- 
non  V.  Astor,  2  How.  319,  341,  11  L.  Ed. 
283;  Skillern  z;.  May,  6  Cranch  267,  3  L. 
Ed.  220;  United  States  Bank  v.  Moss,  6 
How.  31,  39.  12  L.  Ed.  331;  Cameron  v. 
McRoberts,  3  Wheat.  591,  4  L.  Ed.  467. 

The  judgments  of  the  courts  of  the 
United  States,  although  their  jurisdiction 
be  not  shown  in  the  pleadings,  are  yet 
binding  on  all  the  world;  and  an  apparent 
want  of  jurisdiction  can  avail  a  partv  only 
-on  a  writ  of  error.  Ex  parte  Watkins,  3 
Pet.   193,   207,   7   L.   Ed.   650. 

In  McCormack  v.  Sullivant,  10  Wheat. 
192,  199,  6  L.  Ed.  300,  where  the  question 
was,  whether  a  decree  in  a  suit  in  the  fed- 
•eral  district  court  of  Ohio,  which  did  not 
show  that  the  parties  were  citizens  of 
different  states,  was  coram  non  judice, 
and  void,  the  court  said  that  the  reason 
assigned  for  holding  that  decree  void 
"'proceeds  upon  an  incorrect  view  of  the 
•character  and  jurisdiction  of  the  inferior 
■courts  of  the  United  States.     They  are  all 


of  limited  jurisdiction;  but  they  are  not, 
on  that  account,  inferior  courts,  in  the 
technical  sense  of  those  words,  whose 
judgments,  taken  alone,  are  to  be  disre- 
garded. H  the  jurisdiction  be  not  alleged 
in  the  proceedings,  their  judgments  and 
decrees  are  erroneous,  and  may,  upon  a 
writ  of  error  or  appeal,  be  reversed  for 
that  cause.  But  they  are  not  absolute 
nullities."  Cuddy,  Petitioner,  131  U.  S. 
280,  284,  33  L.   Ed.  154. 

A  decree  pronounced  by  the  circuit 
court  for  the  district  of  Kentucky  was  re- 
versed, and  the  cause  was  remanded  to 
that  court,  that  an  equal  partition  of  the 
land  in  controversy  might  be  made  be- 
tween the  parties.  When  the  cause 
again  came  on,  before  the  court  below,  it 
was  discovered,  that  it  was  not  within  the 
jurisdiction  of  the  court;  whereupon,  the 
judges  were  divided  in  opinion,  whether 
they  ought  to  execute  the  mandate,  and 
their  division  was  certified  to  the  supreme 
court.  It  was  held,  that  the  circuit  court 
was  bound  to  execute  its  mandate,  '"al- 
though the  jurisdiction  of  the  court  be  not 
alleged  in  the  pleadings."  The  decree 
having  been  pronounced,  although  in  a 
case  in  which  it  was  erroneous,  for  want 
of  the  averment  of  jurisdiction,  was, 
nevertheless,  obligatory  as  a  decree.  Skil- 
lern V.  May,  6  Cranch  267,  3  L.  Ed.  220. 

The  circuit  court  has  original,  exclu- 
sive, and  final  jurisdiction  in  criminal 
cases,  and  its  judgment  is  a  sufficient 
cause  on  a  return  to  a  writ  of  habeas 
corpus,  since  on  this  writ  this  court  can- 
not look  behind  the  judgment  and  re- 
examine the  charges  on  which  it  was  ren- 
dered. "A  judgment  in  its  nature  con- 
cludes the  subject  on  which  it  is  rendered, 
and  pronounces  the  law  of  the  case.  The 
judgment  of  a  court  of  record,  whose  ju- 
risdiction is  final,  is  as  conclusive  on  all 
the  world  as  the  judgment  of  this  court 
would  be.  It  is  as  conclusive  on  this 
court  as  it  is  on  other  courts.  It  puts 
an  end  to  all  inquiry  into  the  fact  by  de- 
ciding it."  Ex  parte  Watkins,  3  Pet.  193, 
204,  7  L.  Ed.  650;  Grignon  v.  Astor,  2 
How.    319,    341,    11   L.    Ed.   283. 

43.  Presumption  as  to  existence  of  ju- 
risdiction.—Galpin  V.  Page,  18  Wall.  350, 
21   L.  Ed.  959;   Grignon  v.  Astor,  2  How. 
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court  of  limited  and  special  authority  appears  upon  the  face  of  its  proceedings, 
its  action  cannot  be  collaterally  attacked  for  mere  error  or  irregularity.  The 
jurisdiction  appearing,  the  same  presumption  of  law  arises  that  it  was  rightly 
exercised  as  prevails  with  reference  to  the  action  of  a  court  of  superior  and 
general  authority.'*^ 

VI.    Objections,  and  Waiver  of  Objections,  to  Jurisdiction. 

As  to  objections  by  plea  in  abatement,  see  the  title  Abatement,  Revival  and 
Survival,  vol.  1,  p.  35,  et  seq.  As  to  objections  by  demurrer,  see  the  title  De- 
murrers, vol.  5,  p.  298,  et  seq.  As  to  dismissal  by  court  for  want  of  jurisdiction, 
see  the  title  Dismissal,  Discontinuance  and  Nonsuit,  vol.  5,  p.  371,  et  seq. 
As  to  dismissal  of  appeal  or  writ  of  error,  see  the  title  Appeal  and  Error,  vol. 
2,  p.  ZQZ.  As  to  waiver  of  objections  to  jurisdiction,  in  general,  see  the  title 
Abatement,  Revival  and  Survival,  vol.  1,  p.  39,  et  seq.  As  to  waiver  of  ob- 
jection to  suit  in  equity  on  the  ground  of  adequate  remedy  at  law,  see  the  title 
Equity,  vol.  5,  p.  803.  As  to  waiver  of  objection  to  suit  in  wrong  district,  see 
the  title  VenuE.  As  to  waiver  of  objection  to  trial  of  issue  in  probate  proceed- 
ings in  equity  court,  see  ti.e  title  Courts,  vol.  4,  p.  1166.  As  to  waiver  of  ob- 
jection by  receiver  to  suit  in  court  other  than  that  appointing  him,  see  the  title 
Receivers. 

VII.   Agreements  Ousting  Courts  of  Jurisdiction. 

It  is  well  settled  that  agreements  ousting  the  courts  of  their  jurisdiction  are 
void,  as  against  public  policy."*^ 

JURISDICTIONAL  FACTS.— "In  every  proceeding  of  a  judicial  nature, 
there  are  one  or  more  facts  which  are  strictly  jurisdictional,  the  existence  of 
which  is  necessary  to  the  validity  of  the  proceedings,  and  without  which  the 
act  of  the  court  is  a  mere  nullity;  such,  for  example,  as  the  service  of  process 
within  the  state  upon  the  defendant  in  a  common-law  action."^ 

JUROR. — See  the  titles  Grand  Jury,  vol.  6,  p.  570;  Jury. 

319,   11   L.   Ed.  283;   Ex  parte  Watkins,  3  Cove,   etc.,    R.    Co.,    139    U.    S.    137,   35    L. 

Pet.  193,  204,  7  L-  Ed.  650;  Kempe  v.  Ken-  Ed.    116.      See   the   title    ARBITRATION 

nedy,  5  Cranch  173,  3  L.  Ed.  70;  Thatcher  AND   AWARD,   vol.   2,  p.   472. 
V.    Powell,    6    Wheat.    119,    5    L.    Ed.    221;  A  mode  of  sale  provided  by  a  mortgage 

Walker  v.  Turner,  9  Wheat.  541,  G  L.  Ed.  that   it  "shall  be   exclusive  of  all  others," 

155;    McCormick   v.    Sullivant,    10    Wheat.  is  open  to  the  objection  of  attempting  to 

192,  6  L.  Ed.  300;  Turner  v.  Bank,  4  Dall.  provide  against  a  remedy  in  the  ordinary 

8,  11.  1   L.   Ed.   718.  course    of   judicial    proceedings,    and    oust 

What    are    courts    of    inferior    jurisdic-  the  jurisdiction  of  the  courts,  which,  as  is 

tion. — See  the  title   COURTS,  vol.  4,  pp.  settled   by  the   uniform    current     of     au- 

885,  889.  thority,   cannot  be  done.     Guaranty  Trust, 

44.  Presumption  as  to  rightful  exer-  etc.,  Co.  v.  Green  Cove,  etc.,  R.  Co.,  139 
cise    of   jurisdiction. — Comstock   v.    Craw-  U.  S.  137,  142,  35  L.  Ed.  116. 

ford,  3  Wall.  396,  403,   18   L.   Ed.  34.  1.     Noble    v.    Union    River    Logging    R. 

45.  Contracts  ousting  courts  of  juris-  Co.,  147  U.  S.  165,  173,  37  L.  Ed.  123.  See, 
diction. — Insurance  Co.  v.  Morse,  20. Wall.  generally,  the  titles  JUDGMENTS  A\^D 
445,  451,  22  L.  Ed.  365;  Doyle  v.  Conti-  DECREES,  ante  p.  544;  JURISDIC- 
nental  Ins.  Co.,  94  U.  S.  535,  24  L-  Ed.  TION,  ante,  p.  738;  SUMMONS  AND 
148;    Guaranty   Trust,    etc.,    Co.    v.    Green  PROCESS. 
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1.  Grounds  for  Challenge,  769. 
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a.  In  General,  772. 

(1)  Law  Governing  Trial,  772. 

(2)  Mode  of  Trial,  773. 

b.  Challenge  on  Ground  That  Juror  Has  Formed  an  Opinion,  773. 

7.  When   Erroneous    Disallowance   of    Challenge    Is   Not    Reversible 

Error.  773. 

D.  Peremptory  Challenge,  773. 

1.  Right  to  Challenge.  773. 

a.  In  General,  773. 

(1)  Right  Defined,  773. 

(2)  Ground  of  Right,  774. 

b.  In  Criminal  Prosecutions,  774. 

(1)  Right  of  the   Government.  774. 

(2)  Right  of  the  Defendant,  774. 

c.  In  Civil  Cases,  774. 

2.  Number  of  Challenges  Allowed,  774. 

a.  Power  of  Legislature  to  Prescribe  Number,  774. 

b.  Number  Allowed,  775. 
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(a)  In  General,  775. 

(b)  By  Federal  Statutes,  775. 

(c)  By  Laws  of  Utah,  776. 

c.  \Mien  Errors  as  to  Number  of  Challenges  Allowed  May  Be 

Availed  of,  776. 

3.  Time  and  Order  of  Challenges.  776. 

VII.    Presumption  as  to  Correct  Administration  of  Oath,  777. 
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1.  In  Criminal  Cases.  777. 
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D.  Reading  Newspapers,  777. 

E.  Acting  as  Interpreter  for  a  Witness,  778. 

X.   Recalling  Jury  after  Submission  of  Issue,  77^. 
XI.   Discharge  of  Jury,  778. 

CROSS   REFERENCES. 

See  the  titles  Admiralty,  vol.  1,  p.  119;  Agreed  Case,  vol.  1,  p.  204;  Am- 
bassadors AND  Consuls,  vol.  1,  p.  273;  Appeal  and  Error,  vol.  1,  p.  ZZZ;  At- 
tachment AND  Garnishment,  vol.  2,  p.  660;  Attorney  and  Client,  vol.  2, 
p.  703;  Autrefois,  Acquit  and  Convict,  vol.  2,  p.  751;  Bankruptcy,  vol.  2^ 
p.  792;  Banks  and  Banking,  vol.  3,  p.  1;  Citizenship,  vol.  3,  p.  788;  Civil. 
Rights,  vol.  3,  p.  814;  Clerks  of  Court,  vol.  3,  p.  849;  Constitutional  Law, 
vol.  4,  p.  1;  Contempt,  vol.  4,  p.  531;  Courts,  vol.  4,  p.  861;  Criminal  Law, 
vol.  5,  p.  43;  Damages,  vol.  5,  p.  151;  Dismissal,  Discontinuance  and  Non- 
suit, vol.  5,  p.  356;  Due  Process  of  Law,  vol.  5,  p.  499;  Election  of  Reme- 
dies, vol.  5,  p.  719;  Eminent  Domain,  vol.  5,  p.  746;  Equity,  vol.  5,  p.  803; 
Fraudulent  and  Voluntary  Conveyances,  vol.  6,  p.  472;  Improvements, 
vol.  6,  p.  896;  Indians,  vol.  6,  p.  906;  Inquests  and  Inquiries,  vol.  6,  p.  1070; 
Inspection  and  Physical  Examination,  ante,  p.  14;  Issues  to  Jury,  ante, 
p.  526;  Judgments  and  Decrees,  ante,  p.  544;  Jurisdiction,  ante,  p.  738;  Mil- 
itary Law  ;  Municipal  Corporations  ;  New  Trial  ;  Patents  ;  Questions  of 
Law  and  Fact;  Receivers;  Removal  of  Causes;  Revenue  Laws';  Taxation; 
Treaties  ;  Trial  ;  Verdict  ;  War. 

As  to  questions  relating  to  grand  juries,  see  the  title  Grand  Jury,  vol.  6,  p. 
570. 

I.    Right  to  Trial  by  Jury. 

A.  Origin  and  History  of  Right. — When  IMagna  Charta  declared  that  no 
freeman  should  be  deprived  of  life,  liberty  or  property,  "but  by  the  judgment  of 
his  peers  or  by  the  law  of  the  land,"  it  referred  to  a  trial  by  twelve  jurors. 
Those  who  emigrated  to  this  country  from  England  brought  with  them  this 
great  privilege  as  their  birthright  and  inheritance,  as  a  part  of  that  admirable 
common  law  which  had  fenced  round  and  interposed  barriers  on  every  side 
against  the  approaches  of  arbitrary  power. ^  The  right  has  been  embodied  in  the 
constitution  of  the  United  States,^  and  in  the  constitutions  of  the  several  states. 

B.  Right  Defined  and  Characterized. — The  privilege  of  trial  by  jury  is 
a  vital  principle,  underlying  the  whole  administration  of  criminal  justice;  it  is 
not  held  by  sufferance,  and  cannot  be  frittered  away  on  any  plea  of  state  or  po- 
litical necessity.3  "Trial  by  jury,"  in  the  primary  and  usual  sense  of  the  term  at 
common  law  and  in  the  American  constitutions,^  is  a  trial  by  a  jury  of  twelve 
men,^  in  the  presence  and  under  the  superintendence  of  a  judge  ernpowered  to 
instruct  them  on  the  law  and  to  advise  them  on  the  facts,  and  (except  on  acquit- 
tal of  a  criminal  charge),  to  set  aside  their  verdict  if  in  his  opinion  it  is  against 

1.  Origin  and  history  of  right. — Thomp-  was  in  this  country  and  in  England  at  the 
son  V.  Utah,  170  U.  S.  343,  42  L-  Ed.  1061.       time  of  the  adoption  of  that   instrument." 

2.  Const.   U.   S.   Art.   Ill,   §   2;    Aniead-  Thompson   v.   Utah,   170   U    S    343     42  I 
ments,  VI,  VII,  and  XIV.  Ed.   1061. 

3.  Character  of  right. — Ex  parte  Milli-  5.  "Trial  by  jury"  means  by  jury  of 
gan,  4  Wall.  2,  123,  18  L.  Ed.  281.  twelve    men.— Capital     Traction      Co.  v. 

The  guaranty  of  trial  by  jury  contained  Hof,    174   U.    S.    1,    13,     43      L.      Ed.      873; 

in    the    federal    constitution    was    intended  Thompson   v.   Utah,    170   U.   S.   343,   42    L. 

for  a  state  of  war  as  well  as  a   state   of  Ed.  1061. 

peace;  and  is  equally  binding  upon  rulers  The  jury  referred  to  in  the  original  con- 

and  people,  at  all  times  and  under  all  cir-  stitution   of  the  United   States   and   in  the 

cumstances.      Ex   parte    Milligan,   4   Wall.  sixth    amendment    thereto    is    a   jury    con- 

2,  18  L.  Ed.   281.  stituted    as    it    was    at    common     law,      of 

4.  "The  word  'jury'  and  the  words 'trial  twelve  persons,  neither  more  nor  less. 
by  jury'  were  placed  in  the  constitution  Thompson  v.  Utah.  170  U.  S.  343,  42  L. 
of  the  United  States  with  reference  to  the  Ed.  1061;  Maxwell  v.  Dow,  176  U.  S.  581, 
meaning  affixed   to  them  in  the  law  as   it  .586,   44   L.    Ed.   597. 
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the  law  or  the  evidence.^  Unanimity  is  one  of  the  pecuHar  and  essential  features 
of  trial  by  jury  at  the  common  law,"  and  under  the  provisions  of  the  federal  con- 
stitution.^ 

C.  Constitution  of  Jury — 1.  In  General. — The  constitution  of  juries  is  a 
very  essential  part  of  the  protection  which  the  trial  by  jury  is  intended  to  se- 
cure. The  very  idea  of  a  jury  is  that  it  is  a  body  composed  of  the  peers  or 
equals  of  the  person  whose  rights  it  is  selected  or  summoned  to  determine;  that 
is,  of  persons  having  the  same  legal  status  in  society  as  that  which  he  holds.^ 

2.  Discrimination  on  Account  of  Race  or  Color. — While  a  colored  cit- 
izen, party  to  a  trial  involving  his  life,  liberty  or  property,  cannot  claim,  as  mat- 
ter of  right,  that  his  race  shall  have  a  representation  on  the  jury,  and  while  a 
mixed  jury,  in  a  particular  case,  is  not,  within  the  meaning  of  the  federal  con- 
stitution, always  or  absolutely  necessary  to  the  equal  protection  of  the  laws,  it 
is  a  right  to  which  he  is  entitled,  that  in  the  selection  of  jurors  to  pass  upon  his 
life,  liberty  or  property,  there  shall  be  no  exclusion  of  his  race,  and  no  discrimi- 
nation against  them,  because  of  their  color.^*^  The  laws  of  New  York  do  not 
authorize  or  permit  the  exclusion  of  any  citizen  from  the  list  of  petit  jurors,  be- 
cause of  his  race  and  color ;ii  nor  do  the  constitution  and  laws  of  V'irginia  ex- 
clude colored  citizens  from  service  on  juries. ^^ 

3.  Jury  De  Medietate  Lingua. — In  Pennsylvania  prior  to  the  act  of  April 
14,  1834,  §  149,^^  which  provided  that  no  alien  should  in  any  civil  or  criminal 
•case  whatever,  be  entitled  to  a  jury  de  medietate  linguae,  the  statute  of  28  Edw. 
Ill,  ch.  13,  was  in  force,  and  it  was  held  that  a  foreigner  indicted  for  a  criminal 
offense  was  entitled  to  such  a  jury.^-* 


6.  Trial  in  presence  and  under  super- 
intendence of  a  judge. — Capital  Traction 
Co.  V.  Hof,  174  U.  S.  1.  13,  43  L.  Ed.  873. 

"Trial  by  jury  in  the  courts  of  the 
United  States  is  a  trial  presided  over  by 
a  judge,  with  authority,  not  only  to  rule 
upon  objections  to  evidence,  and  to  in- 
struct the  jury  upon  the  law,  but  also, 
when  in  his  judgment  the  due  administra- 
tion of  justice  requires  it,  to  aid  the  jury 
by  explaining  and  commenting  upon  the 
testimony,  and  even  giving  them  his 
opinion  upon  questions  of  fact,  provided 
only  he  submits  those  questions  to  their 
determination."  United  States  v.  Phila- 
delphia, etc.,  R.  Co.,  123  U.  S.  113,  114, 
31  L.  Ed.  138;  Capital  Traction  Co.  v. 
Hof,    174   U.   S.   1,   16,  4.3   L.    Ed.   873. 

A  jury  trial  before  a  justice  of  the  peace 
who  is  not  authorized  to  exercise  these 
necessary  powers  is  not  a  "trial  by  jury" 
in  the  sense  of  the  common  law  and  fed- 
eral constitution,  and  the  facts  so  tried 
can  be  retried  by  an  appellate  court. 
Capital  Traction  Co.  v.  Hof,  174  U.  S.  1, 
2,  43  L.  Ed.  873.  See  the  title  APPEAL 
AND  ERROR,  vol.  1,  p.  333. 

7.  Unanimity  an  essential  feature  of 
trial  by  jury. — United  States  v.  American 
Tobacco  Co.,  166  U.  S.  468,  480,  41  L- 
Ed.    1081. 

8.  Maxwell  v.  Dow,  176  U.  S.  581,  586, 
44   L.   Ed.   597. 

The  seventh  amendment  of  the  federal 
•constitution  secures  unanimity  in  finding 
a  verdict  as  an  essential  feature  of  trial  by 
jury  in  common-law  cases.  Springville  v. 
Thomas,  166  U.  S.  707,  41  L-  Ed.  1172; 
Thompson  v.  Utah,  170  U.  S.  343,  347,  42 


L.    Ed.    1061;    Holloway    v.    Dunham,    170 
U.   S.  615,  618,   42   L.   Ed.   1165. 

A  statute  which  destroys  the  feature  of 
unanimity  in  trial  by  jury  is  one  abridg- 
ing the  right  to  such  trial.  American 
Pub.  Co.  V.  Fisher,  166  U.  S.  464,  468,  41 
L.   Ed.   1079. 

9.  Strauder  v.  West  Virginia,  100  U.  S. 
303,  25  L.  Ed.  664. 

10.  Discrimination  on  account  of  race 
or  color  forbidden. — In  re  Wood,  140  U. 
S.  278,  35  L.  Ed.  505.  See  the  title 
CIVIL  RIGHTS,  vol.  3,  p.   831. 

The  adoption  of  the  fifteenth  amend- 
ment to  the  constitution  of  the  United 
States  had  the  effect,  in  law,  to  remove 
from  a  state  constitution,  or  render  in- 
operative, a  provision  which  restricted 
the  right  of  suffrage  to  the  white  race, 
and  thenceforward  a  statute  of  the  state 
which  adopted  the  standard,  of  voters  as 
the  standard  for  jurors  was  itself  enlarged 
in  its  operation  so  as  to  embrace  all  those 
who  by  the  state  constitution,  as  modified 
by  the  supreme  law  of  the  land,  were 
qualified  to  vote  at  a  general  election. 
Neal  V.  Delaware,  103  U.  S.  370,  26  L.  Ed. 
567. 

11.  Laws  of  New  York  do  not  permit 
race  discrimination. — In  re  Wood,  140  U. 
S.  278,  284,  35  L.  Ed.   505. 

12.  Laws  of  Virginia  do  not  exclude 
colored  citizens. — Virginia  v.  Rives,  100 
U.  S.  313,  314,  25  L.   Ed.  667. 

13.  P.  L.  368. 

14.  Foreigner  formerly  entitled  to  jury 
de  medietate  linguae  in  Pennsylvania. — 
Respublica  v.  Mesca,  1  Dall.  73,  1  L- 
Ed.  42. 
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D.  In  What  Proceedings  a  Jury  May  Be  Demanded — 1.  Civil.  Proce;e:d- 
INGS — a.  Actions  at  Law — (1)  In  the  Federal  Courts. — In  an  action  at  law  in 
a  federal  court  where  the  value  in  controversy  exceeds  twenty  dollars,  the  par- 
ties are  entitled  to  a  trial  by  jury  unless  they  waive  the  right. ^^  This  right  is 
expressly  given  by  the  seventh  amendment  to  the  federal  constitution  which  de- 
clares that  in  such  cases  "the  right  of  trial  by  jury  shall  be  preserved,"^^  and 
forbids  any  fact  once  tried  by  a  jury  to  "be  otherwise  re-examined,  in  any  court 
of  the  United  States,  than  according  to  the  rules  of  the  common  law.""  In 
pursuance  of  this  constitutional  enactment,  it  has  been  provided  by  acts  of  con- 
gress that  the  trial  of  issues  of  fact  in  actions  at  law  in  the  federal  courts  shall 
be  by  jury;^^  by  which  is  meant  a  trial  by  an  ordinary  jury  at  the  bar  of  the 
court. ^^  The  law  of  a  state  cannot  control  the  proceedings  in  the  federal  courts 
so  as  to  do  away  with  the  constitutional  right  of  parties  in  actions  at  law  to  a 
trial  by  a  jury.^o 

(2)  In  the  Courts  of  the  Territories. — The  seventh  article  of  the  federal  con- 
stitution is  in  full  force  in  all  the  organized  territories  of  the  United  States,2i 
and  an  act  of  congress  cannot  impart  the  power  to  the  legislature  of  a  territory 
to  change  the  constitutional  rule,  and  cannot  be  treated  as  attempting  to  do 
S0.22  Therefore,  an  act  of  the  legislature  of  a  territory  prohibiting  a  trial  by 
jury  of  questions  of  fact  in  an  action  at  law,  is  unconstitutional  and  void.^^ 


15.  Right  to  jury  trial  in  actions  at  law 
in  federal  courts. — Crim  v.  Handley,  94 
U.  S.  652,  657,  24  L-  Ed.  216;  Barney  V. 
Schmeider,  9  Wall.  248,  251,  19  L-  Ed.  648; 
Kearney  v.  Case,  12  Wall.  275,  20  L.  Ed. 
395;  Morgan  v.  Gay,  19  Wall.  81,  83,  22 
L.  Ed.  100;  United  States  v.  Winchester, 
99  U.  S.  372,  374,  25  L.  Ed.  479;  Super- 
visors V.  Kennicott,  103  U.  S-  554,  556,  26 
L.  Ed.  486;  Hodges  v.  Easton,  106  U.  S. 
408,  412,  27  L.  Ed.  169.  See  post,  "Waiver 
of  Right,"  I,  F. 

16.  Parsons  v.  Bedford,  3  Pet.  433,  446, 
7  L.  Ed.  732;  Luther  v.  Borden,  7  How. 
1,  42,  12  L.  Ed.  581;  Barney  v.  Schmeider,  9 
Wall.  248,  251,  19  L.  Ed.  648;  Kearney  v. 
Case,  12  Wall.  275,  281,  20  L-  Ed.  395; 
Root  V.  Railway  Co.,  105  U.  S.  189,  206,  26 
L.  Ed.  975;  Baylis  v.  Travellers'  Ins.  Co., 
113  U.  S.  316,  321,  28  L-  Ed.  989;  Kennon 
^.  Gilmer.  131  U.  S.  22,  28,  33  L-  Ed.  110; 
Capital  Traction  Co.  v.  Hof,  174  U.  S. 
1,  22,  43  L.  Ed.  873;  Maxwell  v.  Dow,  176 
U.  S.  581,  586,  44  L-  Ed.  597;  Black  v. 
Jackson,  177  U.  S.  349,  44  L.  Ed.  801; 
Potts  V.  Hollen,  177  U.  S.  365,  369,  44  L. 
Ed.  808;  Perez  v.  Fernandez,  202  U.  S.  80, 
99,  50  L.  Ed.  942. 

"One  of  the  strongest  objections  origi- 
nally taken  against  the  constitution  of  the 
United  States,  was  the  want  of  an  ex- 
press provision  securing  the  right  of  trial 
by  jury  in  civil  cases.  As  soon  as  the 
constitution  was  adopted,  this  right  was 
secured  by  the  seventh  amendment  of  the 
constitution  proposed  by  congress;  and 
which  received  an  assent  of  the  people,  so 
gen^eral,  as  to  establish  its  importance  as 
a  fundamental  guarantee  of  the  rights  and 
liberties  of  the  people."  Parsons  v.  Bed- 
ford, 3  Pet.  433,  446,   7  L.   Ed.   732. 

17.  Kennon  v.  Gilmer,  131  U.  S.  22,  28, 
33  L.  Ed.  110;  Capital  Traction  Co.  v. 
llof,   174  U.   S.   1,  22,  43   L.   Ed.   873.     See 
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the  title  APPEAL  AND  ERROR,  vol.  1, 
p.  1010. 

18.  Rev.  Stat.,  §§  566,  648;  Judiciary 
Act  of  1789,  ch.  20.  Parsons  v.  Bedford, 
3  Pet.  433,  434,  447,  7  L.  Ed.  732;  Kearney 
V.  Case,  12  Wall.  275,  281,  20  L.  Ed.  395; 
Boogher  v.  Insurance  Co.,  103  U.  S.  90, 
95,  26  L.  Ed.  310;  Hodges  v.  Easton,  106 
U.  S.  408,  412,  27  L.  Ed.  169;  Chappell  v. 
United  States,  160  U.  S.  499,  513,  40  L. 
Ed.  510;  Elliott  v.  Toeppner,  187  U.  S. 
327,    331,    47    L-    Ed.    200. 

19.  Chappell  v.  United  States,  160  U. 
S.    499,    513,   40    L.    Ed.    510. 

20.  State  laws  cannot  do  away  with 
right  to  jury  trials  in  federal  courts. — 
See  post,  "Actions  in  Jurisdictions  Where 
Distinction  between  Suits  at  Law  and  in 
Equity  Has  Been  Abolished,"  I,  D,  1,  c. 
And  see  the  title  COURTS,  vol.  4.  p.  1134. 

The  occupant  claimant  law  of  Ohio, 
which  declares  that  an  occupying  claim- 
ant shall  not  be  turned  out  of  possession, 
until  he  shall  be  paid  for  lasting  and 
valuable  improvements  made  by  him,  and 
directs  the  courts,  in  a  suit  at  law,  to 
appoint  commissioners  to  value  the  same, 
is  repugnant  to  the  seventh  amendment 
of  the  federal  constitution,  and  is  not 
binding  in  such  an  action  at  law  in  a  fed- 
eral court.  Bank  v.  Dudley,  2  Pet.  492,  7 
L.    Ed.    496. 

21.  Constitutional  right  to  jury  trial  ex- 
tends to  territories. — Kennon  v.  Gilmer, 
131  U.  S.  22,  28,  33  L.  Ed.  110.  See  the 
title  CONSTITUTIONAL  LAW,  vol.  4, 
p.    119. 

22.  Congress  cannot  authorize  legisla- 
ture of  a  territory  to  change  constitutional 
rule. — Spriivryille  v.  Thomas,  166  U.  S. 
707,  41  L.  Ed.  1172;  Thompson  v.  Utah, 
170  U.  S.  343,  347,  42  L.  Ed.  1061.  See 
the  title  CONSTITUTIONAL  LAW,  vol. 
4,    p.    120. 

23.  Act  of  legislature  of  a  territory  pro- 
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(3)  In  Courts  of  Ceded  Territory  Not  Made  Part  of  United  States  by  Con- 
gressional Action. — This  subject  is  fully  treated  under  another  title  in  this 
work.  24 

(4)  In  State  Courts. — The  seventh  amendment  to  the  federal  constitution, 
touching  the  right  of  trial  by  jury,  applies  only  to  the  courts  of  the  United 
States. 25  It  does  not  apply  to  civil  actions  in  the  state  courts. ^^  Therefore, 
a  trial  by  jury  in  suits  at  common  law  in  the  state  courts  is  not  a  privilege  or 
immunity  of  national  citizenship  which  the  states  are  forbidden  by  the  four- 
teenth amendment  to  abridge.^'^ 

(5)  What  Proceedings  Are  "Suits  at  Common  Law,"  mnthin  Meaning  of 
Federal  Constitution — (a)  In  General. — By  "common  law,"  in  the  seventh 
amendment  the  framers  of  the  constitution  meant,  what  the  constitution  de- 
nominated, in  the  third  article,  "law;"  not  merely  suits  which  the  common  law 
recognized  among  its  old  and  settled  proceedings,  but  suits  in  which  legal  rights 
were  to  be  ascertained  and  determined,  in  contradistinction  to  those  where  equi- 
table rights  alone  were  regarded,  and  equitable  remedies  were  administered ;  or 
where,  as  in  admiralty,  a  mixture  of  public  law  and  of  maritime  law  and- 
equity  was  often  found  in  the  same  suit.^s  The  amendment  jnay,  therefore,  in 
a  just  sense,  be  well  construed  to  embrace  all  suits  which  are  not  of  equity  or 
admiralty  jurisdiction,^*^  whatever  may  be  the  peculiar  form  which  they  may  as- 
sume to  settle  legal  rights  f^  and  congress  seems  to  have  acted  in  reference  ta 
this  exposition,  in  the  legislation  which  it  has  enacted  providing  for  jury  trials 
in  civil  actions  in  the  federal  courts.^  ^ 

(b)  Seizures  on  Land. — In  cases  of  seizures  made  on  land,  under  the  revenue 
laws,  the  district  court  proceeds  as  a  court  of  common  law,  and  the  claimant  is 
entitled  to  a  trial  by  jury.^^  go  where  a  seizure  of  property  on  land  was  made 
under  the  acts  of  July  13th,  1861,  or  of  August  6th,  1861,  or  of  July  17th,  1862, 


hibiting  jury  trial  unconstitutional. — Web- 
ster V.  Reid,  11  How.  437,  460,  13  L.  Ed. 
761. 

24.  See  the  title  CONSTITUTIONAL 
LAW,  vol.  4.  p.  118. 

25.  No  right  under  federal  constitution 
to  jury  trial  in  a  state  court. — The  Jus- 
tices V.  Murray,  9  Wall.  274,  277,  19  L- 
Ed.   658. 

26.  Livingston  v.  Moore,  7  Pet.  469, 
552,  8  L.  Ed.  751.  See  the  title  CON- 
STITUTIONAL LAW,  vol.  4,  pp.  140, 
487. 

27.  Maxwell  v.  Dow,  176  U.  S.  581,  594, 
44  L  Ed.  597.  See  the  title  CONSTITU- 
TIONAL LAW,  vol.   4,   p.   487. 

The  fourteenth  amendment  in  forbid- 
ding a  state  to  abridge  the  privileges  or 
immunities  of  citizens  of  the  United 
States,  does  not  include  among  them  the 
right  of  trial  by  jury  in  a  civil  case,  in  a 
state  court,  although  the  right  to  such  a 
trial  in  the  federal  courts  is  specially 
secured  to  all  persons  in  the  cases  men- 
tioned in  the  seventh  amendment.  Max- 
v/ell  V.  Dow,  176  U.  S-  581,  595,  44  L.  Ed. 
597. 

It  is  not  a  denial  of  a  right  protected 
by  the  constitution  of  the  United  States 
to  refuse  a  jury  trial  in  a  state  court,  even 
though  it  was  clearly  erroneous  to  con- 
strue the  laws  of  the  state  as  justifying 
such  refusal.  Iowa  Cent.  R.  Co.  v.  Iowa, 
160  U.   S.   389,  394,  40  L.   Ed.   467. 

28.  What   proceedings    are     "suits     at 


common  law,"  within  meaning  of  federal 

constitution.— Parsons  v.  Bedford,  3  Pet. 
433,  7  L.  Ed.  732;  Fenn  v.  Holme,  21  How. 
481,  486,  16  L.  Ed.  198;  Root  v.  Railway 
Co..  105  U.   S.  189,  207,  26   L.   Ed.  975. 

29.  See  post,  "Suits  in  Equity,"  I,  D,  1,. 
b;  "Causes  in  Admiralty,"  I,  D,  1,  d. 

30.  Parsons  v.  Bedford,  3  Pet.  433,  434, 
7  L.  Ed.  732. 

31.  Revised  Statutes,  §§  566,  648;  Ju- 
diciary Act  of  1787,  ch.  20.  Parsons  v. 
Bedford,  3  Pet.  433,  434,  447,  7  L.  Ed.  732;: 
Kearney  v.  Case,  12  Wall.  275,  281,  20  L. 
Ed.  395;  Boogher  v.  Insurance  Co.,  103 
U.  S.  90,  95,  26  L.  Ed.  310;  Hodges  v. 
Easton,  106  U.  S.  408,  412,  27  L.  Ed.  169; 
Capital  Traction  Co.  v.  Hof,  174  U.  S.  1, 
13,  43  L.  Ed.  873;  Elliott  v.  Toeppner,  187 
U.    S-    327.   331,   47   L.    Ed.   200. 

32.  Seizures  on  land,  under  revenue 
laws. — Henderson's  Distilled  Spirits,  14 
Wall.  44,  53,  20  L.  Ed.  815;  Garnharts  v. 
United  States,  16  Wall.  162,  165,  21  L.  Ed. 
275;  The  Sarah,  8  Wheat.  391,  5  L.  Ed. 
644.  See,  also,  The  Margaret,  9  Wheat. 
421,  427,  6  L.  Ed.  125.  See,  generally,  the 
title   REVENUE   LAWS. 

Upon  an  information  against  distilled 
spirits  seized  on  land  for  breach  of  the 
internal  revenue  laws,  the  claimant  is  en- 
titled to  a  trial  by  jury,  if  he  appears  and 
files  an  answer  denying  the  facts  set  forth 
in  the  information,  as  the  suit  is  one  at 
common  law.  Garnharts  v.  United  States,. 
16  Wall.   162,   165,  21   L.   Ed.  275. 
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passed  in  suppression   of  the  rebellion,   the  claimants  were  entitled  to  trial  by 
jury,  though  the  suit  was  in  form  a  libel  of  information.^s 

(c)  Suits  in  the  Court  of  Claims. — Suits  against  the  government  in  the  court 
of  claims,  whether  reference  be  had  to  the  claimant's  demand,  or  to  the  defense, 
or  to  any  set-off,  or  counterclaim  which  the  government  may  assert,  are  not 
controlled  by  the  seventh  amendment  to  the  federal  constitution.  They  are  not 
suits  at  common  law  within  its  true  meaning.^*  Therefore,  the  provision  in  the 
court  of  claims  act  of  March  3,  1863,  authorizing  that  court,  without  the  inter- 
vention of  a  jury,  to  hear  and  determine  claims  against  the  government,  and 
also  any  set-off,  counterclaim,  claim  for  damages  or  other  demand  asserted 
by  the  government  against  the  claimant,  does  not  violate  such  amendment.-^^ 

(6)  Federal  Constitution  Precludes  Trial  of  Action  at  Lazu  by  a  Court  of 
Equity. — Under  the  seventh  amendment  of  the  federal  constitution,  an  action 
at  law  cannot  be  tried  by  a  court  of  equity,  as  in  the  latter  court  a  jury  can  only 
be  summoned  at  discretion,  to  ascertain  special  facts  for  its  enlightenment,  and 
this  cannot  be  regarded  as  the  equivalent  of  the  right  of  trial  by  jury.^e 

(7)  Time  at  Which  a  Jury  Trial  May  Be  Demanded,  and  Conditions  That 
May  Be  Imposed  upon  Demand. — It  is  not  "trial  by  jury,"  but  "the  ricrht  of  trial 
by  jury,"  which  the  seventh  amendment  to  the  federal  constitution  declares 
"shall  be  preserved."  It  does  not  prescribe  at  what  stage  of  an  action  a  trial 
by  jury  must,  if  demanded,  be  had;  or  what  conditions  may  be  imposed  upon  the 
demand  of  such  a  trial,  consistently  with  preserving  the  right  to  it.-^'^ 


33.  Seizure  on  land  under  acts  passed 
in  suppression  of  the  rebellion. — Morris's 
Cotton,  8  Wall.  507,  19  L.  Ed.  481;  Union 
Ins.  Co.  V.  United  States,  6  Wall.  759,  18 
L.  Ed.  879;  United  States  v.  Hart,  6  Wall. 
770,  773,  18  L.  Ed.  914;  United  States  v. 
Winchester,  99  U.  S.  372,  37^,  25  L-  Ed. 
479;  United  States  v.  Bales  of  Cotton, 
154   U.    S.    556,    557,    18    L.    Ed.    889. 

34.  Suits  in  the  court  of  claims. — Mc- 
Elrath  v.  United  States,  102  U.  S.  426,  26 
L.   Ed.   189. 

35.  McElrath  v.  United  States,  102  U. 
S.  426,  26  L.  Ed.  189.  See  the  title 
COURTS,  vol.  4,  pp.  1021,  1035. 

36.  Right  to  jury  trial  precludes  trial 
of  action  at  law  by  a  court  of  equity — 
Whitehead  v.  Shattuck,  138  U.  S.  146,  151, 
34  L.  Ed.  873;  Hipp  v.  Babin,  19  How. 
271,  278,  15  L.  Ed.  633;  Killian  v.  Eb- 
binghaus,  110  U.  S.  568,  573,  28  L.  Ed. 
246;  Buzard  v.  Houston,  119  U.  S.  347, 
351,  30  L.  Ed.  451;  Scott  v.  Neely,  140  U. 
S.  106,  110,  35  L.  Ed.  358;  Cates  v.  Allen, 
149  U.  S.  451,  459,  37  L.  Ed.  804.  See  the 
title    EQUITY,  vol.   5,   pp.   812,   818. 

Where  a  plaintiff  institutes  proceed- 
ings alleging  that  he  is  the  owner  in  fee, 
as  trustee,  of  certain  lands  and  asserting 
that  the  defendants  are  in  the  possession 
and  enjoyment  of  the  property,  claiming 
title  under  fraudulent  and  void  documents, 
he  has  a  plain,  adequate  and  complete 
remedy  at  law,  where  both  parties  have, 
under  the  federal  constitution,  the  right 
to  demand  a  jury  trial,  and  there  is  no 
occasion  for  resort  to  a  court  of  equity. 
Whitehead  v.  Shattuck,  138  U.  S.  146,  150, 
34  L.  Ed.  873.  See  the  titles  EJECT- 
MENT, vol.  5,  p.  695;  EQUITY,  vol.  5, 
p.    803. 

The  code  of  Iowa  provides  that  "an  ac- 


tion to  determine  and  quiet  the  title  to 
real  property  may  be  brought  by  any  one 
having  or  claiming  an  interest  therein, 
whether  in  or  out  of  possession  of  the 
same,  against  any  person  claiming  title 
thereto,  though  not  in  possession."  It 
was  held  that  as  a  state  cannot  control 
the  proceedings  in  a  federal  court  so  as 
to  do  away  with  the  constitutional  right 
of  parties  in  actions  at  law  to  a  trial  by  jury, 
therefore  this  statute  does  not  give  the 
federal  court  in  Iowa  equitable  jurisdic- 
tion in  a  suit  to  quiet  title  to  real  prop- 
erty, although  such  statute  has  been  con- 
strued by  the  state  courts  as  authorizing 
a  suit  in  equity  to  recover  real  property 
from  one  in  wrongful  possession  thereof. 
Whitehead  v.  Shattuck,  138  U.  S.  146,  152, 
34  L.  Ed.  873,  distinguishing  Holland  v. 
Challen,  110  U.  S.  15,  28  L-  Ed.  52,  and 
Reynolds  v.  Crawfordsville,  etc.,  Bank, 
112  U.  S.  405,  28  E.  Ed.  733.  See  ante, 
"In  the  Federal  Courts,"  I,  D,  1,  a,  (l). 

A  court  of  a  territory  authorized  to 
pass  laws  not  inconsistent  with  the  con- 
stitution of  the  United  States,  cannot 
proceed  in  a  "common-law"  action  as  if 
It  were  a  suit  in  equity,  and  determine 
by  mandatory  injunction  without  a  jury, 
rights  for  the  protection  or  enforcement 
of  which  there  is  a  plain  and  adequate 
remedy  at  law  according  to  the  estab- 
lished distinction  between  law  and  equity. 
Black  V.  Jackson,  177  U.  S.  349.  44  E.  Ed. 
801;  Potts  V.  Hollen,  177  U.  S.  365,  369, 
44    L.    Ed.    808. 

37.  Time  at  which  a  jury  trial  may  be 
demanded,  and  conditions  that  may  be 
imposed  upon  demand. — Capital  Traction 
Co.  V.  Hof,  174  U.  S.  1,  23,  43  L.  Ed.  873. 

It  is  within  the  authority  of  congress, 
consistently   with    the    constitutional    pro- 
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b.  Suits  in  Equity. — It  is  a  fundamental  principle  that  the  right  of  trial  by 
jury  considered  as  an  absolute  right,  does  not  extend  to  cases  of  equity  juris- 
diction.^s  In  such  a  case  the  trial  court  is  not  bound  to  submit  any  issues  of 
fact  to  a  jury,"^  but  the  trial  of  questions  involved  in  it  belongs  to  the  court  it- 
self, no  matter  what  may  be  its  importance  or  complexity.^"  If  the  court  does 
submit  issues  of  fact  to  a  jury,  it  is  at  liberty  to  disregard  the  verdict  and  find- 
ings of  the  jury.^^  A  provision  in  a  statute  regulating  proceedings  in  civil  cases 
which  declares  "that  an  issue  of  fact  shall  be  tried  by  a  jury,  unless  a  jury 
trial  is  waived,"  does  not  require  the  court  in  an  equity  case  to  regard  the  find- 
ings of  a  jury  called  in  the  case  as  conclusive,  though  no  application  to  vacate 
the  findings  be  made  by  the  parties,  if  in  its  judgment  they  are  not  supported  by 
the  evidence.^2  Where  a  new  class  of  cases  are,  by  legislative  action,  directed  to 
be  tried  as  chancery  causes,  it  must  appear  that,  when  tested  by  the  general  prin- 
ciples of  equity,  they  are  of  an  equitable  character,  and  can  be  more  appro- 
priately tried  in  a  court  of  equity  than  in  a  court  of  law.  And  if  of  this  char- 
acter, when  brought  in  a  court  of  equity  they  stand  upon  the  same  footing  with 
other  causes,  and  the  court  will  have  the  right,  as  in  other  cases,  to  determine  all 


vision  securing  the  right  of  trial  by  jury, 
to  provide,  in  civil  proceedings  involving 
small  amounts,  that  the  trial  be  in  the 
presence  of  a  justice  of  the  peace  by  a 
jury  of  twelve  or  of  any  less  number,  or 
that  there  be  no  jury  in  the  tribunal  of 
first  instance,  but  in  an  appellate  court 
only,  allowing  in  either  case  an  appeal, 
where  the  amount  involved  exceeds 
twenty  dollars.  Capital  Traction  Co.  v. 
Hof,  174  U.  S.  1,  2,  19,  22,  43  L.  Ed.  873. 
"The  constitutional  right  of  trial  by 
jury  in  civil  actions  is  not  infringed  by  a 
statute  which  sets  the  pecuniary  limit  of 
the  jurisdiction  of  justices  of  the  peace 
in  actions  at  law  higher  than  it  was  when 
the  particular  constitution  was  adopted, 
allows  a  trial  by  jury  for  the  first  time 
upon  appeal  from  the  judgment  of  the 
justices  of  the  peace,  and  requires  of  the 
appellant  a  bond  with  surety  to  prosecute 
the  appeal  and  to  pay  the  judgment  of  the 
appellate  court."  Capital  Traction  Co.  v. 
Hof,   174  U.   S.   1,  23,  43   L.   Ed.   873. 

38.  No  right  of  trial  by  jury  in  suits  in 
equity.— Barton  v.  Barbour,  104  U.  S.  126, 
26  L.   Ed.   672. 

39.  Perego  v.  Dodge,  163  U.  S.  160,  165, 
41  L.  Hd.  113.  Sec  the  title  ISSUES  TO 
JURY,  ante,  p.  526. 

40.  Barton  v.  Barbour,  104  U.  S.  126, 
26    L.    Ed.    672. 

Courts  of  equity  use  the  trial  by  jury 
only  in  extraordinary  cases,  to  inform  the 
conscience  of  the  court.  Parsons  v.  Bed- 
ford, 3  Pet.  433,  446,  7  L.  Ed.  732;  Fenn 
V.  Holme,  21  How.  481,  486,  16  L.  Ed. 
198. 

Issues  of  fact  grcv/ing  out  of  adminis- 
tration of  trust  property. — The  trial,  by  a 
court  of  equity,  according  to  its  own 
course  and  practice,  of  issues  of  fact  grow- 
ing out.  of  the  administration  of  trust 
property  in  its  possession,  does  not  im- 
pair the  constitutional  right  of  trial  by 
jury.  Barton  v.  Barbour,  104  U.  S.  126, 
26  L.   Ed.   672. 

Issues    of    fact    relating    to    title    of    a 


patentee. — "Upon    a    bill    filed    for   an   in- 

juiiciJMn  to  rcstiain  tlie  nilrin  ;v'  .i  .-iit  ot 
letters  patent,  and  for  an  account  of 
profits  for  past  infringement,  it  is  now  the 
constant  practice  of  courts  of  equity  to 
try  without  a  jury  issues  of  fact  relating 
to  the  title  of  the  patentee,  involving 
questions  of  the  novelty,  utility,  prior  pub- 
lic use,  abandonment  and  assignment  of 
the  invention  patented.  The  jurisdiction 
of  a  court  of  equity  to  try  such  issues  ac- 
cording to  its  own  course  of  practice  is 
too  well  settled  to  be  shaken."  Barton  v. 
Barbour,  104  U.  S.  126,  26  L.  Ed-  672; 
Rubber  Co*,  v.  Goodyear,  9  Wall.  788,  19 
L.  Ed.  :aW\  C:iw(-(  (1  Patinr.  04  U.  S 
695,  24  L.  Ed.  238;  Marsh  v.  Seymour,  97 
U.  S.  348.  24  L.  Ed.  963.  See  the  title 
PATENTS. 

Proceeding  to  compel  removal  of  fence 
enclosing  public  lands. — A  proceeding  in- 
stituted under  the  act  of  February  25, 
1885,  to  compel  the  removal  of  a  wire 
fence  enclosing  public  lands,  is  a  sum- 
mary procLtcling  in  llie  nature  of  a  *nit 
in  equity,  and,  therefore,  may  be  right- 
fully tried  without  the  intervention  of  a 
jury.  Cameron  v.  United  States,  148  U. 
S.    301,    304,    37    L.    Ed.    459. 

41.  Court  may  disregard  verdict  and 
findings  of  jury. — Perego  v.  Dodge,  163 
U.  S.  160,  105,  41  L.  Ed.  113;  Idaho,  etc.. 
Land  Imp.  Co.  v.  Bradbury,  132  U.  S.  509, 
516,  33  L.  Ed.  433.  See  the  title  ISSUES 
TO  JURY,  ante,  p.  526. 

A  court  of  equity  may  direct  a  verdict 
by  a  jury  upon  any  single  fact,  or  upon 
all  the  matters  in  dispute;  but  such  ver- 
dict is  not  binding  upon  the  judgment  of 
the  court.  It  is  advisory  simply,  and  the 
court  may  disregard  it  entirely,  or  adopt 
it  either  partially  or  in  toto.  Kohn  v. 
:\IcNulta.  147  r.  S.  r?:{S,  240.  37  L.  Ed.  150. 
See  the  title  ISSUES  TO  JURY,  ante, 
p.  526. 

42.  So  held  in  relation  to  the  Montana 
statute  of  1867.  Basev  v.  Gallagher,  20 
Wall.  670,   22   L.   Ed.   452. 
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questions  of  fact  without  submitting  them  to  a  jury.'*^  The  seventh  amendment 
of  the  constitution  of  the  United  States,  which  preserves  the  right  of  trial  by 
jury  in  suits  at  common  law,  does  not  embrace  the  established,  exclusive  juris- 
diction of  courts  of  equity,  nor  that  which  they  have  exercised  as  concurrent  with 
courts  of  law ;  but  should  be  understood  as  limited  to  rights  and  remedies  pe- 
culiarly legal  in  their  nature,  and  such  as  it  is  proper  to  assert  in  courts  of  law, 
and  by  the  appropriate  modes  and  proceedings  of  courts  of  law.^'*  The  federal 
statutes  providing  that  the  trial  of  issues  of  fact  in  civil  cases  in  the  federal 
courts  shall  be  by  jury,  expressly  except  cases  in  equity.'*'* 

c.  Actions  in  Jurisdictions  Where  Distinction  bctti'ccn  Suits  at  Lazv  and  in 
Equity  Has  Been  Abolished. — In  some  jurisdictions  the  distinction  between 
actions  at  law,  and  suits  in  equity  has  been  abolished.  But  provision  is 
generally  made  for  the  preservation  of  the  right  of  trial  by  jury  in  cases 
cognizable  at  comrnon  law.-*^  Though  state  legislatures  may  abolish,  in 
state  courts,  the  distinction  between  actions  at  law  and  actions  in  equity,  by  en- 
acting that  there  shall  be  but  one  form  of  action,  which  shall  be  called  "a  civil 
action,"  yet  the  distinction  between  the  two  sorts  of  proceedings  cannot  be 
thereby  obliterated  in  the  federal  courts.     Hence,  if  a  civil  action  brought  in  the 


43.  New  class  of  cases  directed  by  stat- 
ute to  be  tried  as  chancery  causes. — 
Gormley  v.  Clark,  134  U.  S.  338,  347.  33 
L.  Ed.  909,  quotinfT  with  approval  Ward 
r.  Farwell,  97  111.  593,  613.  See  the  title 
EQUITY,   vol.   5,   p.   803. 

Where  a  proceedinp:  to  establish  title  to 
real  estate  comes  within  the  provisions  of 
the  Illinois  statute  entitled  the  "Burnt 
Record  Act,"  act  of  April  9,  1872,  and  it 
is  shown  that  equity  alone  can  afiford  the 
entire  relief  sought,  the  circuit  court  of 
the  United  States  having  acquired  equi- 
table jurisdiction  under  the  statute  can 
retain  the  case  and  grant  full  relief,  de- 
termining the  legal  issues  as  well  as  those 
of  an  equitable  nature,  and  it  is  discre- 
tionary as  to  whether  or  not  issues  of  law 
will  be  all'in-cd  t  >  lie  dott-rmincd  bv  a 
jury.  Gormley  v.  Clark,  134  U.  S.  338, 
349,    33    L.    Ed.    900. 

44.  Seventh  amendment  of  federal  con- 
stitution does  not  embrace  cases  of  equity 
jurisdiction. — Shields  v.  Thomas,  is  How. 
253,  262,  15  L.  Ed.  368;  Capital  Traction 
Co.  V.  Hof,  174  U.  S.  1,  13.  43  L.  Ed.  873. 
See  ante,  "What  Proceedings  Are  Suits 
at  Common  Law,  within  Meaning  of 
Federal    Constitution,"    I,    D.    1,   a,    (5). 

45.  Federal  statutes  providing  for  trial 
by  jury,  except  cases  in  equity. — Rev. 
Stat.,  §§  566,  648;  Judiciary  Act  of  1789, 
ch.  20.  Parsons  v.  Bedford,  3  Pet.  433, 
434.  447,  7  L.  Ed.  732;  Kearney  v.  Case, 
12  Wall.  275,  281,  20  L.  Ed.  395;  Boogher 
V.  Insurance  Co.,  103  U.  S.  90,  95,  26  L. 
Ed.  310;  Hodges  v.  Easton,  106  U.  S. 
408,  412,  27  L.  Ed.  169;  Elliott  v.  Toepp- 
ner.  187  U.   S.  327,  331,  47  L.   Ed.   200. 

46.  In  Idaho,  as  in  other  territories, 
there  is  but  one  form  of  civil  action,  in 
which  either  legal  or  equitable  remedies, 
or  both,  may  be  administered,  through  the 
intervention  of  a  jury,  or  by  the  court  it- 
self, accordinQ-  to  the  nature  of  the  relief 
sought,  provided,  however,  that  no  party 
can  be  "deprived  of  the_  right  of  trial  by 


jury  in  cases  cognizable  at  common  law." 
Rev.  Stat.,  §  1868;  Act  of  Congress  of 
April  7,  1874,  c.  80,  §  1;  18  Stat.  27;  Idaho 
Code  of  Civil  Procedure  of  1881,  §§  138, 
139,  230,  309,  353.  Idaho,  etc.,  Land"  Imp. 
Co.  V.  Bradbury,  132  U.  S.  509,  513,  33  L 
Ed.    433. 

Although  by  the  organic  act  of  the  ter- 
ritory of  Montana  common-law  and  chan 
eery  jurisdiction  is  exercised  by  the  same 
court  and  by  legislation  of  the  territory 
the  distinctions  between  the  pleadings  and 
modes  of  procedure  in  common-law  ac- 
tions and  those  in  equity  suits  are  abol- 
ished, the  essential  distinction  between 
law  and  equity  is  not  changed.  The  re- 
lief which  the  law  affords  must  be  ad- 
ministered throu.gh  the  intervention  of  a 
jurv.  unless  a  jury  be  waived;  the  relief 
which  equity  affords  must  be  applied  bj- 
the  court  itself,  and  all  information  pre- 
sented to  guide  its  action,  whether  ob- 
tained through  master's  reports  or  find- 
ings of  a  jury,  is  merely  advisory.  Basey 
V.  Gallagher,  20  Wall.   670,  22  L.   Ed.   452. 

Where  in  the  same  action  both  legal 
and  equitable  relief  are  sought,  as,  for  ex- 
ample, where  damages  are  claimed  for  a 
past  diversion  of  water,  and  an  injunction 
prayed  acainst  its  diversion  in  the  future, 
a  jury  will  be  required  upon  the  question 
of  damages,  but  upon  the  propriety  of  an 
injup'^ti'-n,  the  acti'm  of  the  court  alone 
can  be  invoked.  Basev  v.  Gallagher,  20 
Wall.    670.   680.   22   L.    Ed.    452. 

Under  the  statutes  of  Oklahoma,  where 
the  distinction  between  actions  at  law  and 
suits  in  equity  has  been  abolished,  issues 
of  fact  arising  in  actions  for  the  recoverv 
of  money  or  of  specific  real  or  personal 
property  are  required  to  be  tried  by  a 
jurv,  unless  a  jury  trial  is  waived  or  a 
reference  ordered.  Okla.  Stat.  1893,  800 
§  4156.  Black  V.  Jackson,  177  U.  S.  340. 
363,  44  L.  Ed.  801;  Potts  v.  Hollen,  17^ 
U.    S.    3G5,   369,   44    L.    Ed.   808. 
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state  courts  is  essentially  as  hitherto  understood,  a  suit  at  common  law,  the 
common-law  form  and  not  an  equitable  one  must  be  pursued  if  the  case  is  re- 
moved into  a  federal  court,  and  the  right  of  trial  by  jury  must  be  preserved.-*" 

d.  Causes  in  Admiralty. — In  the  absence  of  statute,  the  parties  to  civil  causes 
in  admiralty  have  not  the  right  to  a  trial  by  jury.^^  guch  causes  are  not  em- 
braced in  the  seventh  amendment  of  the  federal  constitution,  providing  that  in 
suits  at  common  law  the  trial  by  jury  shall  be  preserved  ;^^  and  congress  has 
conformed  its  legislation  to  this  interpretation  of  that  amendment  by  expressly 
excluding  cases  in  admiralty  from  its  enactment  providing  that  the  trial  of  issues 
of  fact  in  civil  cases  in  the  federal  courts  shall  be  by  jury.^*^  But  the  act  of 
February  26,  1845,  ch.  20,^^  relating  to  the  admiralty  jurisdiction  of  the  dis- 
trict courts,  gives  to  either  party  in  certain  civil  proceedings  in  admiralty  the 
right  of  trial  by  jury  when  requestcd.^2 

Cases  of  seizure  upon  waters  navigable  from  the  sea,  by  vessels  of 
more  than  ten  tons  burden,  for  breach  of  the  laws  of  the  United  States,  are 
civil  cases  of  admiralty  and  maritime  jurisdiction,  and  are  to  be  tried  without 
a  jury .-^2 

e.  Proceedings  Other  than  Actions — (1)  Proceeding  to  Punish  for  Con- 
tempt of  Cowrf.— Contempt  of  court  is  not  a  crime,  and,  therefore,  the  constitu- 
tional privilege  of  trial  by  jury  for  crimes  does  not  apply  to  it.^^  It  is  an  offense 
against  the  court  and  against  the  administration  of  justice,  for  which  courts  have 
the  right  to  punish  the  party  by  summary  proceeding  and  without  trial  by  jury.'*^ 
Such  a  proceeding  is  due  process  of  law  within  the  meaning  of  the  fourteenth 
amendment  of  the  federal  constitution.^^^ 

(2)  Disbarment  Proceedings. — This  subject  is  treated  under  another  title  in 
this  work.^'^ 

(3)  Inquest  of  Office. — An  inquest  of  office  is  not  a  "trial"  within  the  mean- 
ing of  the  sixth  section  of  the  Pennsylvania  bill  of  rights  securing  the  right  of 
trial  by  jury/*^ 


47.  Right  to  trial  by  jury  in  case  re- 
moved   from    state     to     federal      court. — 

Thompson  v.  Railroad  Companies,  (>  Wall. 
134,  18  L.  Ed.  765.  See  ante,  "In  the 
Federal  Conrts,"  T,  D,  1,  a,  (l).  And  see 
the  titles  EQUITY,  vol.  5,  p.  803;  RE- 
MOVAL OF  CAUSES. 

48.  Rule  in  absence  of  statute. — United 
States  V.  Winchester,  99  U.  S.  212,  374,  25 
L.    Ed.    479;    Parsons    v.    Bedford,    3    Pet. 

433,  446,  7  L-  Ed.  732.  See  the  title  AD- 
MIRALTY,  vol.    1,   p.    176. 

49.  Waring  v.  Clarke,  5  How.  441.  460, 
12  L.  Ed.  226;  Capital  Trnr-tion  Co.  v. 
Hof,  174  U.  S.   1,  13,  43  L.   Ed.  873. 

50.  Rule  under  federal  statutes. — Rev. 
Stat.,  §§  566,  648;  Judiciary  .\ct  of  1789, 
ch.    20.      Parsons    v.    Bedford,    3    Pet.    433, 

434,  447,  7  L.  Ed.  732;  Kearney  v.  Case, 
12  Wall.  275.  281,  20  L.  Ed.  395;  Boogher 
V.  Insurance  Co.,  103  U.  S.  90,  95,  26  L. 
Ed.  310;  Hodges  v.  Easton,  106  U.  S.  408, 
412,  27  L.  Ed.  169;  Elliott  v.  Toeppner, 
187   U.    S.    327,   331,    47    L.    Ed.   200. 

51.  1  Stat.  L.  76;  Rev.  Stat.,  §  566. 

52.  The  Eagle,  8  Wall.  15,  25.  19  L.  Ed. 
365.  See  the  title  ADMIRALTY,  vol.  1, 
p.  177. 

53.  Seizure  upon  waters  navigable  from 
sea.— See  the  title  ADMIRALTY,  vol.  1, 
p.  176.  And  see  the  title  REVENUE 
LAWS. 

54.  Contempt  of  court  punishable  with- 


out a  jury  trial.— Ex  parte  Wall,  107  U.  S. 
265.  2^8.  27  L.  Ed.  552.  See  the  title 
CONTEMPT,    vol.    4,    p.    539. 

55.  Eilenbecker  v.  Plymouth  County, 
134   U.   S.    31,   39,   33    L.    Ed.   801. 

The  court  can  enforce  obedience  to  or- 
ders by  proceedings  for  contempt.  In  re 
Debs,  158  U.  S.  564,  596,  39  L.  Ed.  1092. 

"The  power  of  a  court  to  make  an  or-, 
der  carries  with  it  the  equal  power  to 
punish  for  a  disobedience  of  that  order, 
and  the  inquiry  as  to  the  question  of  dis- 
obedience has  been,  from  time  imme- 
morial, the  special  function  of  the  court. 
And  this  is  no  technical  rule.  In  order 
that  a  court  may  compel  obedience  to  its 
orders  it  must  have  the  right  to  inquire 
whether  there  has  been  any  disobedience 
thereof.  To  submit  the  question  of  dis- 
obedience to  another  tribunal,  be  it  a 
jury  or  another  court,  would  operate  to 
deprive  the  proceeding  of  half  its  effi- 
ciency." In  re  Debs,  158  U.  S.  564,  595,  39 
L.    Ed.    1092. 

56.  Eilenbecker  v.  Plymouth  County, 
134  U.  S.  31.  39,  33  L.  Ed.  801.  See  the 
titles  CONTEMPT,  vol.  4,  p.  539;  DUE 
PROCESS  OF  LAW,  vol.  5,  p.  499. 

57.  See  the  title  ATTORNEY  AND 
CLIENT,  vol.  2,  p.  737. 

58.  Inquest  of  office. — Livingston  v. 
Moore,  7  Pet.  469,   552,  8  L.   Ed.   751. 
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(4)  Specml  Proceeding  for  Ascertaining  Danwgcs  Jlliere  Property  Has  Been 
Wrongfully  Seized  by  Attachment. — A  special  proceeding  for  ascertaining  dam' 
ages  where  property  has  been  wrongfully  seized  by  attachment,  is  not  a  suit  at 
common  law,  within  the  meaning  of  the  seventh  amendment  to  the  federal  con- 
stitution preserving  the  right  to  trial  by  jury  in  suits  at  common  law.^^ 

(5)  Proceedings  before  a  Special  Tribunal  to  Decide  Claims  against  a  Mu- 
nicipality.— A  proceeding  before  a  special  tribunal  created  to  hear  and  decide 
claims  against  a  municipal  corporation,  which  have  no  legal  obligation,  and  which 
therefore  could  not  be  enforced  in  a  court  of  law,  is  not  a  suit  at  common  law 
within  the  purview  of  the  seventh  amendment  to  the  federal  constitution.^^ 

2.  Criminal  Proceedings — a.  Constitutional  Guaranties — (1)  Constitution 
of  the  United  States. — The  original  constitution  of  the  United  States  provides 
that  "the  trial  of  all  crimes,  except  in  case  of  impeachment,  shall  be  by  jury,"*^' 
and  the  sixth  amendment  provides  that:  "In  all  criminal  prosecutions  the  ac- 
cused shall  enjoy  the  right  to  a  speedy  and  public  trial  by  an  impartial  jury  of 
the  state  and  district  wherein  the  crime  shall  have  been  committed,  which  dis- 
trict shall  have  been  previously  ascertained  by  law."  The  sixth  amendment  was 
not  intended  to  supplant  the  provision  contained  in  the  original  constitution. 
There  is  no  necessary  conflict  between  them.^^  Both  are  restrictive  of  the  pow- 
ers of  the  federal  government  and  not  a  restraint  upon  the  states,^'^  and.  there- 
fore, they  do  not  guarantee  a  jury  trial  in  criminal  prosecutions  in  the  state 
courts.*'^  The  privileges  or  immunities  of  a  citizen  of  the  United  States  within 
the  meaning  of  the  fourteenth  amendment  to  the  constitution,  do  not  include  the 
right  of  trial  by  jury  in  a  state  court  for  a  state  offense.^^  Nor  has  the 
constitutional  guarantee  any  relation  to  crimes  committed  without  the  jurisdic- 
tion of  the  United  States  against  the  laws  of  a  foreign  country.^^ 

(2)  State  Constitutions. — The  constitution  of  every  state  of  the  Union  guar- 
antees to  all  persons  accused  of  a  capital  offense,  or  of  a  felony  of  lower  grade, 


59  Special  proceeding  where  property 
has  been  wrongfully  seized  by  attachment. 
— Perez  v.  Fernandez,  202  U.  S.  SO,  99, 
50  L.  Ed.  942.  See  the  title  ATTACH- 
MENT AND  GARNISHMENT,  vol.  2, 
p.    091. 

60.  Proceedings  before  a  special  tribu- 
nal to  decide  claims  against  a  munici- 
pality.— Guthrie  Nat.  Bank  v.  Guthrie,  17.3 
U.    S.    528,    534,   43    L.    Ed.   796. 

61.  Art.   Ill,  §  2. 

62.  Provision  in  original  constitution 
not  supplanted  by  sixth  amendment. — 
Callan  v.  Wilson,  127  U.  S.  540,  549,  32 
L.    Ed.    223. 

.•\s  the  guarantee  of  a  trial  by  jury,  in 
the  third  article  of  the  original  constitu- 
tion implied  a  trial  in  that  mode  and  ac- 
cording to  the  settled  rules  of  the  com- 
mon law,  the  enumeration,  in  the  sixth 
amendment,  of  the  rights  of  the  accused 
in  criminal  prosecutions,  is  to  be  taken 
as  a  declaration  of  what  those  rules  were, 
and  is  to  be  referred  to  the  anxiety  of  the 
people  of  the  states  to  have  in  the  su- 
preme law  of  the  land,  and  so  far  as  the 
agencies  of  the  general  government  were 
concerned,  a  full  and  distinct  recognition 
of  those  rules,  as  involving  the  fundamen- 
tal rights  of  life,  liberty  and  property. 
Callan  v.  Wilson,  127  U.  S.  540,  549.  32 
L.  Ed.  223;  Thompson  v.  Utah,  170  U.  S. 
343.    347,   42   L.    Ed.    1061. 

63.  Constitutional  guarantees  not  a  re- 


straint upon  the  states. — In  re  Sawyer, 
124  U.  S.  200,  219,  31  L.  Ed.  402;  Eilen- 
beckcr  v.  Plymouth  County,  134  U.  S.  31, 
34,  33  L.  Ed.  801.  See  the  title  CON- 
STITUTIONAL LAW,  vol.  4,  p.  140. 

64.  Brooks  v.  Missouri,  124  U.  S.  394, 
397,  31  L.  Ed.  454;  Eilenbecker  v.  Ply- 
mouth County,  134  U.  S.  31,  35,  33  L.  Ed. 
801. 

65.  Maxwell  v.  Dow,  176  U.  S.  581, 
594,  44  L.  Ed.  597.  See  the  title  CON- 
STITUTIONAL   LAW,   vol.   4,   p.    487. 

"The  nature  or  character  of  the  right 
of  trial  by  jury  is  the  same  in  a  criminal 
prosecution  as  in  a  civil  action,  and  in 
neither  case  does  it  spring  from  nor  is  it 
founded  upon  the  citizenship  of  the  in- 
dividual as  a  citizen  of  the  United  States, 
and  if  not,  then  it  cannot  be  said  that  in 
either  case  it  is  a  privilege  or  immunity 
which  alone  belongs  to  him  as  such  citi- 
zen." Maxwell  V.  Dow,  176  U.  S.  581, 
596,  44  L.  Ed.  597.  See  ante,  "In  State 
Courts,"    T,    D,    1,    a,    (4). 

Those  are  not  distinctly  privileges  or 
immunities  of  national  citizenship,  where 
every  one  has  the  same  as  against  the  fed- 
eral government,  whether  citizen  or  not. 
Maxwell  z:  Dow,  176  U.  S.  581,  596,  44  L. 
Ed.    597. 

66.  See  the  titles  AMBASSADORS 
AND  CONSULS,  vol.  1,  p.  285;  CON- 
STTTT'TTONAL  LAW,  vol.  4,  p.  70; 
TREATIES. 
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the  right  to  a  trial  by  an  impartial  jury,  selected  from  the  county  or  city  where 
the  offense  is  alleged  to  have  been  committed.""^ 

b.  Wltat  Offenses  Are  Required  to  Be  Tried  by  Jury.— In  that  clause  of  the 
federal  constitution  which  provides  that  "the  trial  of  all  crimes,  except  in  cases 
of  impeachment,  shall  be  by  jury,""^  the  word  "crimes"  embraces  not  only 
felonies,  or  offenses  punishable  by  confinement  in  the  penitentiary,  but  also  some 
classes  of  misdemeanors,  the  punishment  of  which  involves  or  may  involve  the 
deprivation  of  the  liberty  of  the  citizen,*'^  and  this  is  so  though  the  crime  is  one 
of  which  admiralty  has  jurisdiction."*'  But  there  is  no  constitutional  or  stat- 
utory provision  or  public  policy  requiring  a  jury  in  the  trial  of  petty  offenses  J  > 
By  the  common  law  such  offenses  may  be  proceeded  against  summarily  in  any 
tribunal  legally  constituted  for  that  purpose,'^^  and  they  are  not  included  within  the 
word  "crimes,"  as  used  in  the  federal  constitution.'^  In  many  territories  or- 
ganized by  act  of  congress  the  legislature  has  authorized  the  prosecution  of 
petty  offenses  in  the  police  courts  of  cities  without  a  jury."-* 

c.  Persons  Entitled  to  Trial  by  Jury. — The  right  of  trial  by  jury  is  preserved 
to  every  one  accused  of  crime  who  is  not  attached  to  the  army,  or  navy,  or  mi- 
litia in  actual  scrvice."^^ 

d.  Stage  of  Proceedings  at  IVJiich  a  Jury  May  Be  Demanded. — The  guarantee 
of  an  impartial  jury  to  the  accused  in  a  criminal  prosecution,  conducted  either 
in  the  name,  or  by  or  under  the  authority  of  the  United  vStates,  secures  to  him 
the  right  to  enjoy  that  mode  of  trial  from  the  first  moment,  and  in  whatever 
court,  he  is  put  on  trial  for  the  offense  charged.'^^  In  such  cases  a  judgment  of 
conviction  or  a  sentence,  not  based  upon  a  verdict  of  guilty  by  a  jury,  is  void."^^ 


67.  Right   of  trial   by   jury   under   state 

constitutions— Hayes  v.  Missouri,  120  U. 
S.  68,  69,  30  L.  Ed.  578;  Lawton  v.  Steele, 
152  U.  S    133,  141.  38  L.  Ed.  385. 

68.  Art.   ITT,  §  ?.,  cl.  3. 

69.  Offenses  embraced  within  word 
"crimes"  in  federal  constitution.— Callan 
V.  Wilson,  127  U.  S.  540,  549,  32  L.  Ed.  223. 
See  the  title  CRIMINAL  LAW,  vol.  5,  p. 
59. 

As  to  the  right  to  trial  by  jury  on  a 
prosecution  for  conspiracy,  see  the  title 
CONSPIRACY,  vol.  3,  p.  1107. 

70.  Waring  v.  Clarke,  5  How.  441,  459. 
12  L.  Ed.  226. 

71.  Jury  not  reouired  in  trial  of  petty 
offenses.— Schick  r.  United  States,  195  U. 
S.  65,  71,  49  L.  Ed.  99. 

72.  Callan  z:  Wilson,  127  U.  S.  540,  557, 
32  L.  Ed.  223;  Schick  v.  United  States, 
195  U.   S.   65,  49  L.   Ed.  99. 

73.  Schick  V.  United  States,  195  U.  S. 
65,  70,  49  L.  Ed.  99. 

From  time  immemorial  the  practice  has 
been  to  try  persons  charged  with  petty 
offenses  before  a  police  magistrate,  who 
not  only  passes  upon  the  question  of 
guilt,  but  metes  out  the  proper  punish- 
ment. This  has  never  been  treated  as  an 
infraction  of  the  constitutional  guaranty 
of  trial  by  jury,  though  technically  a  per- 
son may  in  this  way  be  deprived  of  his 
liberty  without  the  intervention  on  a 
jury.  Lawton  v.  Steele,  152  U.  S.  133,  141, 
38  L.  Ed.  385. 

A  breach  of  a  municipal  ordinance  pro- 
hibiting the  keeping  of  a  private  market 
within  six  squares  of  any  public  market 
of  the  municipality  under  penalty  of  a 
fine    of    twenty-five    dollars,    and    of    im- 


prisonment for  not  more  than  thirty  days 
if  the  fine  is  not  paid,  is  one  of  those 
petty  offenses  against  municipal  regula- 
tions of  police,  which  may  be  punished 
by  summary  proceedings  before  a  magis- 
trate, without  a  trial  by  jury.  Natal  v. 
Louisiana,  139  U.  S  621.  624,  35  L.  Ed. 
288.     See  the  title   M.\RKET. 

74.  Schick  V.  United  States,  195  U.  S.  65,_ 
71,   49   L.    Ed.   99. 

75.  Persons  entitled  to  a  trial  by  jury. 
—Ex  parte  Milligan,  4  Wall.  2,  123,  18  L. 
Ed.  281. 

The- right  of  trial  by  jury  docs  not  ex- 
tend to  cases  arising  in  the  land  or  naval 
forces,  or  in  the  militia  in  time  of  war  or 
public  danger.  Ex  parte  Milligan,  4  Wall. 
2,  18  L.  Ed.  281.  See  the  titles  MILI- 
TARY LAW;  WAR. 

The  federal  authority  having  been  un- 
opposed in  the  state  of  Indiana,  during 
the  Civil  War.  and  the  federal  courts 
open  for  the  trial  of  offenses  and  the  re- 
dress of  grievances,  the  usages  of  war 
could  not,  under  the  constitution,  afford 
any  sanction  for  the  trial  there  of  a  citi- 
zen in  civil  life,  not  connected  with  the 
militarv  or  naval  service,  bv  a  military 
tribunal,  for  any  offense  whatever.  Ex 
parte  Milligan,  4  Wall.  2,  18  L.  Ed.  281. 

76.  Stage  of  proceedings  at  which  a 
jury  may  be  demanded. — Callan  r.  Wil- 
son, 127  U.  S.  540,  557,  32  L.  Ed.  223; 
Schick  V.  United  States,  195  U.  S.  65,  49 
L    Ed    99 

"77.  Cailan  v.  Wilson,  127  U.  S.  540,  557, 
32  L.  Ed.  223;  Windsor  7/.  McVeigh,  93  U. 
S  274  283.  23  L.  Ed.  914.  See  the  title 
SENTENCE   AND   PUNISHMENT. 
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To  accord  to  the  accused  a  right  to  be  tried  by  a  jury,  in  an  appellate  court,  after 
he  has  been  once  fully  tried  otherwise  than  by  a  jury,  in  the  court  of  original 
jurisdiction,  and  sentenced  to  pay  a  fine  or  be  imprisoned  for  not  paying  it, 
does  not  satisfy  the  requirements  of  the  constitution."^ 

E.  Denial  or  Infringment  of  Right — 1.  Rule  Stated. — No  matter  what 
form  an  attempt  to  deny  the  constitutional  right  of  trial  by  jury  may  take,  it  is 
vain  and  ineffectual,  and  must  be  so  declared  by  the  courts."^ 

2.  What  Constitutes  a  Denial  or  Infringement — a.  Finding  of  Facts  by 
Court. — It  is  a  denial  of  the  constitutional  right  of  trial  by  jury  for  a  court, 
without  a  waiver  of  the  right,  to  substitute  itself  for  the  jury,  and  passing  upon 
the  efifect  of  the  evidence,  to  find  the  facts  involved  in  the  issue  and  render  judg- 
ment thereon. ^*^  Even  if  all  the  facts  essential  to  a  recovery  are  undisputed,  or 
if  they  so  conclusively  establish  the  cause  of  action  as  to  authorize  the  with- 
drawal of  the  case  altogether  from  the  jury,  by  a  peremptory  instruction  to  find 
for  plaintiffs,  it  is  still  necessary  that  the  jury  should  make  its  verdict,  albeit  in 
conformity  with  the  order  of  the  court. ^^ 

b.  Granting  a  Nonsuit. — The  granting  of  a  nonsuit  for  want  of  sufficient  evi- 
dence is  not  an  infringement  of  the  constitutional  right  of  trial  by  jury.'^^ 

c.  Directing  Verdict. — It  is  now  a  settled  rule  in  the  courts  of  the  United 
States  that  whenever,  in  the  trial  of  a  civil  case,  it  is  clear  that  the  state  of  the 
evidence  is  such  as  not  to  warrant  a  verdict  for  a  party,  and  that  if  such  a 
verdict  were  rendered  the  other  party  would  be  entitled  to  a  new  trial,  it  is  the 
right  and  duty  of  the  judge  to  direct  the  jury  to  find  according  to  the  views  of 
the  court.  This  is  not  a  violation  of  the  right  of  trial  by  jury.^'^  But  if  there 
be  evidence  from  which  the  jury  may  draw  an  inference  in  the  matter,  the  case 
ought  not  to  be  taken  from  them.^^* 

d.  Ride  of  Court  Allowing  Judgment  for  Plaintiff  IVIien  Defendant  Fails  to 
File  Affidaint  of  Defense. — A  rule  of  court  does  not  deny  the  constitutional  right 
of  trial  by  jury  by  allowing  judgment  for  plaintiff,  in  actions  ex  contractu,  when 
the  defendant  fails  to  file  such  affidavit  of  defense  as  is  required  by  the  rule.^^ 

78.  Trial  by  jury  in  appellate  court  does  Ed.  442;  Oscanyan  v.  Arms  Co.,  103  U.  S. 
not  satisfy  constitutional  guaranty— Cal-  261,  263,  26  L.  Ed.  539;  Pleasants  v.  Fant, 
Ian  i\  Wilson,  127  U.  S.  540,  557,  32  L.  Ed.  22  Wall.  116,  120,  22  L.  Ed.  780;  Treat 
223.  Mfg.   Co.  V.   Standard  Steel,  etc.,   Co.,  157 

79.  Any  attempt  to  deny  right  of  trial  U.  S.  674.  675,  30  L.  Hd.  853;  Parks  v. 
by  jury  ineffectual— In  re  Debs.  158  U.  S.  Ross,  11  IIow.  362,  13  L.  Ed.  730;  Schuc- 
504.  5r,5,  ■^<^  L.  Ed.  1092.  bardt  V.  .Miens,  1   Wall.  359,  17  T..  Ed.  642. 

80.  Finding  of  facts  by  court  a  denial  of  See,  also,  Improvement  Co.  v.  Munson,  14 
jury  trial— Bavlis  v.  Travellers'  Ins.  Co.,  Wall.  442,  448,  20  L.  Ed.  867.  And  see 
n3  U.  S.  316,  320,  321,  28  L.  Ed.  989.     See  the  title  VERDICT. 

post,    "Granting    a    Nonsuit,"    I,    E,    2,    b;  But   it   is   an    infringement   of  the   right 

"Directing  Verdict,"  I,  E,  2,  c.  of  trial  by  jury  for  the  court  to  instruct 

The  court  cannot,  consistently  with  the  the  jury  to  find  a  verdict  for  the  plaintiff 

constitutional   right   of  trial   by  jury,   sub-  on   evidence  of  which   they  knew  nothing 

mit  a  part  of  the  facts  to  the  jury,  and,  it-  except    what    is    detailed    to    them    in    the 

self,    determine    the    remainder    without    a  charge  of  the  court.    Barney  v.  Schmeider, 

waiver  by  the  defendants  of  a  verdict  by  9  Wall.  248,  251,  19  L.  Ed.  648. 
the    jury.      Hodges    v.    Easton,    106    U.    S.  So  held  where  the  case  was  decided  upon 

408,  412,  27  L-  Ed.  169.  testimony    taken    on    a   former   trial,  and 

81.  Hodges  V.  Easton,  106  U.  S.  408,  412,  not  read  before  the  jury,  because  the  court 
27  L.  Ed.  169.  See  post,  "Directing  Ver-  had  heard  it  in  the  first  case  and  did  not 
diet."  1,  E.  2,  c.  deem  it  necessary  to  be  heard  by  the  jury. 

82.  Granting  a  nonsuit. — Coughran  v.  Barney  v.  Schmeider,  9  Wall.  248,  251,  252, 
Bigelow,  164  U.  S.  301,  308,  41  L.  Ed.  442;  19   L.   Ed.   648. 

Central   Transp.    Co.    v.    Pullman's    Palace  84.    Schuchardt   v.    Aliens,    1    Wall.    359, 

Car  Co.,  139  U.  S.  24,  35  L.   Ed.  55.     See  371,    17    L.    Ed.    642.     See    the   title    VER- 

the     title     DISMISSAL,     DISCONTIX-  DTCT. 

UANCE  AND  NONSUIT,  vol.  5,  pp.  389,  85.  So  held  as  to  rule  73  of  the  supreme 

390.  court  of  the  District  of  Columbia. — Fidel- 

83.  Directing  verdict. — Bowditch  v.  Bos-  ity,  etc.,  Co.  v.  United  States,  187  U.  S.  315, 
ton,  101  U.  S.  16,  18,  25  L.  Ed.  980;  Cough-  47  L.  Ed.  194.  See,  generally,  the  title 
ran  v.  Bigelow,  164  U.  S.   301,  307,  41   L.  PLEADING. 
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e.  Assessment  of  Damages  by  Court. — Where  action  is  brought  for  a  sum 
certain,  or  which  may  be  rendered  certain  by  computation,  judgment  for  the 
damages  may  be  entered  by  the  court,  without  a  writ  of  inquiry.**^  But  where 
the  sum  for  which  judgment  should  be  rendered  is  uncertain,  the  rule  in  the  fed- 
eral courts  is  that  the  damages  shall,  if  either  of  the  parties  request  it,  be  as- 
sessed by  a  jury.s^ 

f.  Alteration  of  Verdict  as  to  Amount  of  Damages. — In  a  case  in  which  dam- 
ages for  a  tort  have  been  assessed  by  a  jury  at  an  entire  sum,  no  court  of  law, 
upon  a  motion  for  a  new  trial  for  excessive  damages  and  for  insufficiency  of  the 
evidence  to  support  the  verdict,  is  authorized,  according  to  its  own  estimate  of 
the  amount  of  damages  which  the  plaintiff  ought  to  have  recovered,  to  enter  an 
absolute  judgment  for  any  other  sum  than  that  assessed  by  the  jury.  Such  a 
judgment  is  a  violation  of  the  right  of  trial  by  jury.^s  g^t  it  does  not  impair 
the  constitutional  right  of  trial  by  jury  for  the  trial  court  to  exact  as  a  con- 
dition of  refusing  a  new  trial  that  the  prevailing  party  shall  remit  a  part  of  the 
amount  awarded  by  the  verdict,  nor  is  this  a  re-examination  by  the  court,  in  an 
unauthorized  manner,  of  facts  tried  by  the  jury.^^ 

g.  Dispensing  zvith  Jury  Where  No  Issue  of  Fact  Is  to  Be  Tried. — It  is  not 
a  denial  of  the  right  of  trial  by  jury  to  dispense  with  a  jury  in  a  suit  at  common 
law,  if  there  is  no  issue  of  fact  to  be  tried.^*' 

h.  Statute  Authorizing  a  Judgment  on  Special  Findings  of  Fact. — A  statute 
authorizing  special  findings  of  fact  and  providing  for  judgment  on  the  special 
findings,  if  inconsistent  with  the  general  verdict,  does  not  infringe  the  right  to 
trial  by  jury.^^ 

i.  Statute  Imposing  Aggravated  Penalties  on  Habitual  Criminals. — A  statute 
which  imposes  aggravated  penalties  on  one  who  commits  a  crime  after  its  enact- 
ment in  case  he  is  an  habitual  criminal,  does  not  impair  the  right  to  trial  by 
jury.'^^ 

j.  Abridging  Right  in  Part  of  a  State. — The  question  whether  a  constitutional 
provision  abridging  the  right  of  trial  by  jury  in  one  part  of  the  state  without 
making  a  similar  provision  for  the  other  parts  of  the  state  is  a  denial  of  the 
equal  protection  of  the  laws,  is  treated  under  another  title  in  this  work.^^ 

3.  Effect  of  Denial  or  Infringement. — A  trial  by  the  court  in  an  action  at 
law  without  the  waiver  of  a  jury  is  at  most  only  error.  A  judgment  after  such 
a  trial  is  not  necessarily  void.^** 

F.  Waiver  of  Right — 1.  Right  to  Waive — a.  In  Cizil  Actions. — The  right 
to  a  trial  by  jury  in  an  action  at  law  may  be  waived  by  the  parties.^^ 

86.  When  damages  may  be  asserted  by  ing  for   a  jury   to   try."    Miller  v.   United 
the  court.— Renner  v.   Marshall,   1   Wheat.  States,  11  Wall.  268,  304,  20  L.  Ed.  135. 
215,  4  L.  Ed.  74;  Aurora  City  v.  West,  7  "A  jurj^  to   find   facts  is  never  ref|uired 
Wall.  82,  104,  19  L.  Ed.  42.  where  there  is  no  traverse  of  those  alleged, 

87.  Aurora  City  v.  West,  7  Wall.  82,  104,  and  where  a  defendant  has  defaulted." 
19  L.  Ed.  42;  Armstrong  v.  Carson,  2  Dall.  The  Confiscation  Cases,  20  Wall.  92,  110, 
302.  1  L.  Ed.  391.  22  L.  Ed.  320.    See  the  title  QUESTIONS 

88.  Entry  of  judgment  varying  from  ver-  OF  LAW  AND  FACT. 

diet   as  to   amount   of  damages. — Kennon  91.    Statute   authorizing   a   judgment   on 

V.  Gilmer,  131  U.  S.  22,  29,  33  L.  Ed.  110.  special  findings   of   fact. — Walker  v.    New 

89.  New  trial  conditional  upon  part  of  Mexico,  etc.,  R.  Co.,  1G5  U.  S.  593,  41  L. 
damages  awarded  being  remitted. — Arkan-  Ed.  837. 

sas  Valley  Land,  etc.,  Co.  v.  Mann,  130  U.  92.   Statute  imposing   aggravated  penal- 

S.  69,  32  L.  Ed.  854.    See,  also,  Kennon  v.  ties   on   habitual   criminals. — McDonald   v. 

Gilmer,    131    U.    S.   22,   29.   33    L.    Ed.    110.  Massachusetts,    ISO    U.    S.    311,    313,    45    L. 

See  the     titles     NEW     TRIAL;     QUES-  Ed.  542. 

TIONS  OF  LAW  AND  FACT.  93.  See  the   title   CONSTITUTIONAL 

90.  Dispensing  with  jury  where  no  issue  LAW,   vol.  4,  p.   3fi0. 

of     fact  is  to  be  tried. — The  Confiscation  94.  Judgment    after    trial    without    jury 

Cases,  20  Wall.  92,  110,  22  L.  Ed.  320.  not  necessarily  void. — Maxwell  v.  Stewart, 

"The  province  of  a  jury  in  suits  at  com-  22  W^all.  77,  22  L.  Ed.  564. 

mon  law  is  to  decide  issues  of  fact.    When  95.    Right   to   waive   a  jury   in   civil   ac- 

there  are  no  such  issues  there  can  be  noth-  tions. — Bank  v.  Okely,  4  Wheat.  235.  4  L. 
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The  territorial  statutes  of  Arizona  provide  for  a  waiver  by  oral  consent 
in  open  court  of  a  trial  by  jury,  in  actions  arising  upon  contract,  and  witb  the 
assent  of  the  court,  in  other  cases. ^^ 

b.  In  Criminal  Proceedings. — As  a  general  rule  one  charged  with  a  crime  can- 
not waive  his  right  to  a  trial  by  jury,^'^  in  the  absence  of  a  statute  authorizing 
liim  to  do  so  f^  and  it  is  not  in  the  power  of  one  accused  of  felony,  by  consent 
expressly  given  or  by  his  silence,  to  authorize  a  jury  of  only  eight  persons  to 
pass  upon  the  question  of  his  guilt.''^  But  one  upon  trial  for  a  petty  criminal 
offense  may  voluntarily  waive  a  jury.^  There  is  no  provision  in  the  federal  con- 
stitution which  precludes  such  a  waiver,^  nor  is  there  any  public  policy  which 
forbids  it.-^ 

2.  What  Constitutes  a  Waiver — a.  In  General. — A  waiver  of  a  jury  in 
an  action  at  law  may  be  either  by  a  stipulation  in  writing,"*  by  express  agreement 
in  open  court,^  or  by  implied  consent.^  A  jury  may  be  thus  waived  in  actions  in 
the  Ignited  States  district^  and  circuit  courts. ^  The  act  of  congress  prescribing 
a  particular  mode  of  waiver  in  civil  actions  in  the  circuit  courts''  does  not  preclude 
a  waiver  being  made  in  the  way  it  could  have  been  before  its  enactment.^*'     The 


Ed.  559;  Parsons  7'.  Armor,  3  Pet.  413,  425, 
7  L.  Ed.  724;  Hiriart  v.  Ballon,  9  Pet.  156, 
•9  L.  Ed.  85;  Guild  v.  Frontin,  18  How.  135, 
15  L.  Ed.  290;  Barney  v.  v-chmeider,  9 
Wall.  248,  251,  19  L.  Ed.  648;  Kearney  v. 
Case,  12  Wall.  275,  281,  20  L.  Ed.  395; 
Richmond  v.  Smith,  15  Wall.  429,  437,  21 
L.  Ed.  200;  Ryan  ?■.  Carter,  93  U.  S.  78,  81, 
23  L.  Ed.  807;  Montgomery  v.  Samory,  99 
U.  S.  482,  487,  25  L.  Ed.  375;  Boogher  v. 
Insurance  Co.,  103  U.  S.  90,  95,  26  L.  Ed. 
310;  Hodges  v.  Easton,  106  U.  S.  408,  412, 
27  T..  Ed.  169. 

96.  Right  to  waive  under  Arizona  stat- 
utes.— Cameron  v.  United  States,  148  U. 
S.   301.  305,   37    L.   Ed.   459. 

97.  Generally  one  charged  with  crime 
cannot  waive  a  jury. — Howard  v.  Ken- 
tucky, 200  U.  S.   164,  175,  50  L.   Ed.   421. 

98.  Statutory  authorization  of  waiver. — 
It  would  seem  that  one  charged  with 
crime  may  waive  a  trial  by  jury,  and  elect 
to  be  tried  by  the  court,  when  there  is  a 
positive  legislative  enactment,  giving  .the 
right  so  to  do,  and  conferring  power  on 
the  court  to  try  the  accused  in  such  a 
case.  Hallinger  v.  Davis,  146  U.  S.  314,  318, 
36  L.  Ed.  986;  In  re  Belt,  159  U.  S.  95,  99, 
40  L.  Ed.  88. 

99.  One  accused  of  felony  cannot  au- 
thorize a  jury  of  eight. — Thompson  v.  Utah, 
170   U.  S.   343,  42   L.   Ed.   1061. 

1.  One  charged  with  a  petty  offense  may 
waive  a  jury. — Schick  v.  United  States,  195 
U.  S.  65,  71,  49  L.  Ed.  99;  Clifif  v.  United 
States,    195   U.    S.    159,    160,   49   L.   Ed.    139. 

2.  Schick  V.  United  States,  195  U.  S. 
65,   71,   49   L.    Ed.    99. 

When  an  action  is  brought  by  the  United 
States  to  recover  under  §  11  of  the  act  of 
congress  of  Aug.  2,  1886,  which  reads: 
"That  every  person  who  knowingly  pur- 
chases or  receives  for  sale  any  oleomarga- 
rine which  has  not  been  branded  or 
stamped  according  to  law  shall  be  liable 
to  a  penalty  of  fifty  dollars  for  each  such 
offense,"  the  defendant  can,  without  con- 
travention   of    the    constitution    or    of   the 


laws  of  the  United  States,  waive  his  right 
to  a  trial  by  jury.  Schick  v.  United  States, 
195   U.   S.   65,   49    L.   Ed.  99. 

3.  Schick  V.  United  States,  195  U.  S.  65, 
71,  49  L.  Ed.  99. 

4.  Stipulation  in  writing Bamberger  v. 

Terry,    lO;!   U.   S.  40,  26   L.   Ed.  317. 

5.  Express  agreement  in  open  court. — 
Kearney  v.  Case,  12  Wall.  275,  282,  20  L. 
Ed.  395. 

6.  Implied  consent. — Kearney  v.  Case, 
12  Wall.  275,  282,  20  L.  Ed.  395. 

Presence  at  trial  without  demand  for 
jury. — Parties  will  be  presumed  to  have 
waived  their  right  to  a  trial  by  jury  of 
issues  of  fact,  whenever  it  appears  that 
thej^  were  present  at  the  trial  in  person 
or  by  counsel,  and  made  no  demand  for 
a  jury.  Kearney  i>.  Case,  12  Wall.  275,  276, 
20  L.  Ed.  395;  United  States  v.  Harris,  106 
U.  S.  629,  27  L.   Ed.  290. 

By  the  Louisiana  nractice,  in  a  civil  case, 
if  neither  party  claims  a  trial  by  jury,  the 
whole  case  is  decided  by  the  court,  mat- 
ters of  fact  as  well  as  of  law.  Mayhew 
V.  Thatcher,  6  Wheat.  129,  5  L.  Ed.  223; 
Bond  V.  Brown,  12  How.  254,  13  L.  Ed. 
977. 

Becoming  surety  on  appeal  bond  in  court 
whose  rules  provides  for  a  summary  judg- 
ment on  such  bond. — See  the  title  AP- 
PEAL AND  ERROR,  vol.  2,  p.  193. 

7.  Submission  of  case  on  agreed  state- 
ment of  facts. — In  the  district  court,  in 
a  suit  otherwise  triable  by  a  jury,  the  par- 
ties may,  by  stipulation,  waive  a  jury  and 
agree  on  a  statement  of  facts,  and  submit 
the  case  to  the  court  thereon,  for  its  de- 
cision as  to  the  law.  Rogers  v.  United 
States,  141  U.  S.  548,  554,  35  L.  Ed.  853; 
Henderson's  Distilled  Spirits,  14  Wall.  44, 
20  L.  Ed.  815. 

8.  Waiver  of  jury  in  federal  circuit 
courts. —  Rogers  v.  United  States,  141  U. 
S.  548,  554,  35  L.  Ed.  853. 

9.  Act  of  March  3,  1865,  l3  Stat.  500,  c. 
86;  Rev.  Stat.,  §§  649,  700. 

10.  Kearney  t:  Case,   12   Wall.  275,  276, 
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sole  purpose  and  effect  of  the  act  is  to  enable  the  parties,  where  the  waiver  is 
made  in  the  manner  prescribed,  to  have  the  judgment  of  the  court  reviewed  on 
appeal. ^^ 

b.  Institution  of  Suit  as  an  Equity  Cause. — Where  a  case  is  one  of  equitable 
jurisdiction  only,  the  trial  court  is  not  bound  to  submit  any  issues  of  fact  to  a 
jury. ^2  Hence  where  a  plaintiff  institutes  his  suit  as  an  equity  cause  and  pro- 
ceeds to  a  hearing  and  decree  without  objection,  he  cannot,  on  appeal,  complairj 
that  he  was  denied  the  right  of  trial  by  jury.^^ 

c.  Failure  to  Appear  at  Time  of  Assessment  of  Damages. — Under  the  code 
of  practice  of  Utah,  the  failure  of  a  defendant  to  appear  at  the  time  of  the 
assessment  of  damages  against  him  by  the  court  is  a  waiver  by  him  of  an  as- 
sessment by  a  jury.^^ 

d.  Making  Note  Negotiable  at  Bank-  Authorised  to  Collect  Such  Debts  by 
Summary'  Proceeding. — There  is  an  implied  waiver  of  the  right  to  trial  by  jury 
where  one  makes  his  note  negotiable  at  a  bank,  in  the  charter  of  which  there  is 
a  provision  authorizing  the  collection  of  such  debts  by  a  summary  proceeding 
which  does  not  admit  of  a  jury  trial. ^^ 

3.  Presumption  as  to  Waiver. — Trial  by  jury  is  a  fundamental  guarantee 
of  the  rights  and  liberties  of  the  people.  Consequently,  every  reasonable  pre- 
sumption should  be  indulged  against  its  waiver.^*' 

4.  Eefect  of  Failure  to  Enter  Waiver  on  Record. — This  subject  is  treated 
under  another  title  in  the  work.i'^ 

II.    Qualifications  of  Jurors. 

A.  In  General. — It  rests  with  each  state  to  prescribe  such  qualifica- 
tions as  it  deems  proper  for  jurymen,  taking  care  only  that  no  discrimina- 
tion, in  respect  to  such  service,  be  made  against  any  class  of  citizens  solely  be- 
cause of  their  race.^^ 

State  Laws  Controlling  in  Federal  Courts. — In  respect  to  the  qualifica- 
tions of  jurors  to  serve  in  the  courts  of  the  United  States,  the  state  laws  are 
controlling. ''^ 

Qualifications  of  Jurors  in  District  Courts  of  Porto  Rico. — Under  § 
34  of  the  Foraker  act,  which  provides  that  the  district  courts  of  the  United 
States  for  the  district  of  Porto  Rico  shall  have  jurisdiction  of  all  cases  cog- 
nizant in  the  circuit  courts  of  the  United  States,  and  shall  proceed  therein  in 
the  same  manner  as  a  circuit  court,  a  district  court  of  Porto  Rico,  in  a  criminal 
prosecution,  must  recognize  a  valid  local  statute,  regulating  the  qualification  of 
jurors,  in  the  same  manner  as  a  circuit  court  of  the  United  States  must  recog- 
nize a  valid  statute  of  a  state  in  which  it  is  sitting. 2" 

Time  of  Objecting  as  to  Qualifications  of  Jurors. — The  objection  that 
the  selection  of  jurors  has  not  been  confined  to  those  who  are  qualified  to  act„ 
cannot  be  made  in  advance  of  the  trial. -^ 

20  L.  Ed.  395;   Bond  v.  Dustin,  112  U.  S.  dulged  apainst  waiver. — Hodges  v.  Easton, 

604,  28   L.   Ed.   835;   Perego  v.   Dodge,   163  106  U.  S.  408,  412,  27  L.  Ed.  169. 

U.  S.  160,  166,  41  L.  Ed.  113.  17.    See    the      title       APPEAL       AND 

11.  See      the    title      APPEAL      AND  ERROR,  vol    1,  p.  1028. 

ERROR,  vol.  1,  p.  1028.  18.  Power  of  a  state  to  prescribe  qualm- 

in   a     '       ..      <'c    -^     •     T?       ,.    "  T    Ti    1    ^        cations. — In  re  Jugiro,  140  U.  S.  291,  35  L. 

12.  See  ante,     Suits  in  Equity,     I,  D,  1,  D.       t^,      _,„       e  .        <>r^■       •     •      4.- 

.       .         I      .  >       '      >    >  j7(j      520.      See     ante,       Discrimination    on 

13.  Institution  of  suit  as  an  equity  cause.  Account  of  Race  or  Color."  L  C,  2.  And 
—Perego  v.  Dodge,  163  U.  S.  160,  165,  g^g  ^j^e  title  CIVIL  RIGHTS,  vol.  3, 
166,  41    L.   Ed.   113.  p.   831. 

14.  Failure  to  appear  at  time  of  assess-  iq  g^g  ^\^q  ^-j^jg  COURT,  vol.  4,  p.  1142. 
ment  of  damages.— McAllister  v.  Kuhn,  20.  Local  statute  governs  qualifications 
90  U.  S.  87,  24  L.  Ed.  615.  of  jurors  in  district  courts  of  Porto  Rico. 

15.  Making  note  negotiable  at  bank  — Crowley  v.  United  States,  194  U.  S.  461, 
authorized  to   collect  such  debts  by  sum-       467,  4S  L.  Ed.  1075. 

mary      proceeding. — Bank  ^v.      Okely,      4  21.  Time  of  objecting  as  to  qualifications 

Wheat.  235,  4  L.   Ed.   559.  '  of  jurors.— Lloyd  v.  Dollison,  194  U.  S.  445, 

16.  Every    reasonable    presumption    in-      450,  48  L.  Ed.  1062. 
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B.  Citizenship. — So  far  as  the  constitution  of  the  United  States  is  con- 
cerned, service  upon  juries  in  the  courts  of  the  several  states  may  be  restricted 
<o  citizens  of  the  United  States. 22 

C.  Impartiality. — Under  the  sixth  amendment  to  the  constitution  of  the 
United  States,  the  accused  in  a  criminal  prosecution  is  entitled  to  a  trial  by  an 
impartial  jury,^^  and  the  constitution  of  every  state  in  the  Union  guarantees  a 
trial  by  such  a  jury  to  all  persons  accused  of  a  capital  oflense,  or  of  a  felony  of 
d  lower  grade.2^  Such  a  guaranty  implies  that  the  jurors  shall  be  free  from  all 
bias  for  or  against  the  accused,  and  also  from  any  prejudice  against  his  pros- 
ecution.^^  A  juror  to  be  impartial  must  be  indifferent  as  he  stands  unsworn. 2^ 
A  new  trial  will  be  granted,  in  a  capital  case,  if  one  of  the  jurors  had,  before 
the  trial,  made  declarations  manifesting  a  bias  against  the  prisoner,  which  was 
not  known  to  him  at  the  time  the  jury  was  impaneled."" 

D.  Loyalty  to  Government. — An  avowal  by  a  juror  of  his  present  disloy- 
alty to  the  government  of  the  United  States  is  inconsistent  with  the  upright  and 
loyal  discharge  of  his  duties,  and  will  warrant  the  court  in  discharging  him.^s 

III,    Exemption  from  Jury  Service. 

In  respect  to  the  exemptions  of  jurors  from  service  in  the  courts  of  the  United 
States,  the  state  laws  are  controlling.^^  A  state  law  exempting  certain  classes 
of  persons  from  jury  service  on  the  bona  fide  ground  that  it  is  for  the  good  of 
the  community  that  their  regular  work  shall  not  be  interrupted,  is  not  a  viola- 
tion of  the  fourteenth  amendment  to  the  federal  constitution.-'^^  If  the  constitu- 
tion and  laws  of  a  slate  exempting  certain  classes  of  persons  from  jury  service 
are,  as  construed  by  the  state  court,  consistent  with  the  fourteentli  amendment 
to  the  federal  constitution,  the  supreme  court  of  the  United  States  will  not  re- 


22.  Restriction  to  citizens  of  United 
States  not  violative  of  federal  constitu- 
tion.—In  re  Jugiro,  140  U.  S.  201,  35  L. 
Ed.  510. 

23.  Constitutional  right  to  trial  by  an 
impartial  jury. — Reynolds  v.  United  States, 
98  U.  S.  145,  154,  25  L.  Ed.  244. 

24.  Hayes  v.  Missouri,  120  U.  S.  68,  69, 
30  L.  Ed.  578. 

25.  Impartiality  defined. — Hayes  v. 
Missouri,  120  U.  S.  69,  30  L.   Ed.  578. 

26.  Reynolds  v.  United  States.  98  U.  S. 
145,   154,  25    L.   Ed.   244. 

27.  Declarations  manifesting  bias  against 
prisoner. — United  States  v.  Fries,  3  Dall. 
515,  1  L.  Ed.  701. 

As  to  impartiality  or  bias  as  a  ground  of 
challenge  for  cause,  see  post,  "Grounds," 
VI,  C,  2. 

28.  Avowal  of  present  disloyalty  to 
government  warrants  discharge  of  juror. — 
Klinger  v.  Missouri,  13  Wall.  257,  262,  20 
L.  E.  635. 

A  juror,  on  a  trial  for  murder  in  a  state 
court,  refused  to  take  a  test  oath  as  to  his 
loyalty  to  the  government  of  the  United 
States,  which  oath  had  been  held  to  be 
unconstitutional,  but  on  being  examined 
as  to  the  reason  of  his  refusal,  alleged,  not 
only  that  he  had  sympathized  with  the 
late  rebellion,  and.  therefore,  could  not 
take  the  oath  truthfully,  but  that  those 
were  his  feelings  still  and  stronger  than 
ever;  whereupon  the  court  discharged  him. 
It  was  held  that  his  avowed  present  dis- 
loyalty to  the  government  was  a  sufficient 
cause  in  itself  for  his  discharge,  irrespec- 


tive of  his  refusal  to  take  the  oath. 
Klinger  v.  Missouri,  13  Wall.  257,  20  L. 
Ed.  635. 

Oath  formerly  administered  to  jurors  in 
federal  courts. —  By  the  Act  of  June  17, 
1862,  c.  103,  12  Stat,  at  L.  430,  Rev.  Stat., 
§  821,  an  oath  as  to  whether  or  not  jurors 
had  given  aid  and  comfort  to  or  aided 
and  abetted  the  rebellion  against  the 
government  of  the  United  States  could  be 
tendered  to  the  whole  panel  of  the  jurors 
called  to  serve  for  a  term  in  any  court  of 
the  United  States  at  the  instance  of  the 
district  attorney  or  his  representative. 
Atwood  V.  Weems,  99  U.  S.  183,  184,  25 
L.  Ed.  471. 

The  oath  must  have  been  tendered  at 
the  beginning  of  the  term,  and  related  to 
service  on  the  panel  for  the  term.  The 
right  to  tender  the  oath  was  discretionary 
with  the  attorney  for  the  government,  and 
belonged  to  no  one  else.  It  was  not  a  right, 
therefore,  in  a  party  to  a  civil  suit  to  ten- 
der such  oath  in  that  suit.  Neither  the 
panel,  nor  any  one  on  it  was  required  to 
take  the  oath.  But  if  a  juror  declined  to 
take  the  oath  he  was  disqualified  as  a 
member  of  the  panel  for  that  term.  At- 
wood V.  Weems,  99  U.  S.  183,  184,  25  L.  Ed. 
471. 

This  provision  has  since  been  repealed. 
Acts  of  June  30,  1879,  eh.  52,  and  May  13, 
1884,  ch.  46. 

29.  See  the  title  COURTS,  vol.  4,  p.  1142. 

30.  Exemption  to  prevent  interruption 
of  regular  work. — Rawlins  v.  Georgia, 
201   U.   S.   638,  640,   51   L.   Ed.   899. 
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vise  the  decision  of  the  state  court  that  such  local  provisions  have  been  complied 
with.3i 

IV.    Selecting,  Drawing  and  Summoning  Jurors. 

A.  In  General. — Laws  Governing  the  Designation  and  Impaneling  of 
Jurors. — See  references  in  note/'^^ 

Decisions  of  Highest  Court  of  State  Binding  on  Federal  Courts. — A 

decision  of  the  highest  court  of  a  slate  that  a  statute  of  the  state  providing  a 
method  of  selecting  jurors  is  not  in  conflict  with  the  constitution  of  the  state 
is  binding  upon  the  federal  courts.33  The  supreme  court  of  the  United  States 
will  accept  as  conclusive  the  ruling  of  the  supreme  court  of  a  state,  that  the  jury 
which  passed  on  the  issues  in  the  trial  of  a  cause  in  a  court  of  the  state  was 
impaneled  in  the  mode  required  by  the  state  statute.^* 

B.  Election  or  Appointment  of  Jury  Commissioners. — As  to  the  con- 
stitutionality of  a  state  statute  providing  for  the  appointment  by  the  governor 
of  jury  commissioners  within  a  certain  county,  see  the  title  Constitutional 
Law,  vol.  4,  p.  360. 

C.  The  Jury  List. — The  making  of  jury  lists  by  a  court  is  not  a  judicial 
act.^^  Where  the  general  law  requires  that  jury  lists  be  made  up  of  those  as- 
sessed on  the  assessment  rolls,  it  is  not  denying  to  accused  persons  and  other 
litigants  the  equal  protection  of  the  laws,  for  the  legislature  to  enact  that,  within. 
a  certain  county,  the  jury  lists  need  not  be  made  up  entirely  from  those  whose 
names  appear  on  such  assessment  rolls.^^ 

D.  The  Jury  Panel — 1.  Mode:  of  Summoning  Jurors. — A  venire  to  sum- 
mon jurors  is  a  writ  necessary  to  the  exercise  of  the  jurisdiction  of  the  court 
and  agreeable  to  the  principles  and  usages  of  law,  where  it  is  not  forbidden 
or  excluded,^^  and  where  the  affirmative  provisions  of  law  have,  as  far  as  they 
extend,  been  first  observed. ^^^  In  the  trial  of  a  particular  case  it  is  not  necessary 
that  the  venire  issued  for  jurymen  to  be  used  in  the  trial  of  ofi'enses  in  general 
at  that  term  should  show  that  the  jurymen  were  summoned  for  the  trial  of 
the  particular  case.'**^  The  objection  that  an  order  of  a  state  court  in  a  crim- 
inal trial,  relating  to  the  summoning  of  jurors,  was  not  in  accordance  with  cor- 
rect practice,  raises  no  question  of  a  federal  nature  which  can  be  reviewed  by 
the  supreme  court  of  the  United  States.^  ^ 

2.  Place  from  Which  Jurors  Must  Bf  Summoned. — The  court  cannot 
direct  the  sheriff  to  summon  a  jury  from  any  particular  part  of  a  county .^ 2 

31.  Limit  of  revisory  powers  of  supreme  make  list  of  persons  qualified  to  serve  as 
court. — Rawlins  v.  Georgia,  201  U.  S.  638,  jurors.  In*  making  the  selection,  its 
639,  51  L.  Ed.  899.  members  act  as  a  board,  and  not  as  a  ju- 

32.  As  to  what  laws  govern  the  designa-  dicial  body.  Clinton  v.  Englebrecht,  15 
tion  and  impaneling  of  jurors  in  the  federal  Wall.  434,  446,  20  L.  Ed.  659. 

courts,   see   the   title   COURTS,  vol.   4,  p.  37.    Constitutionality    of    law    providing 

1142.     As  to  what  law  governs  the  selec-  for   making  up   of  jury  lists. — Gardner   v. 

tion  of  jurors  in  the  court  of  a  territory,  Michigan,  199  U.  S.  325,  333,  50  L.  Ed.  212. 

see  the  title  COURTS,  vol.  4,  p.  1160.  38.   Mode  of  summoning  jurors. — Claw- 

33.  See  the  title  COURTS,  vol.  4,  p.  1091.  son  v.  United  States,  114  U.  S.  477,  487,  2» 

34.  Decision    that    jury    was    impaneled  L.  Ed.  179. 

as    required   by   state    statute. — Simon     v.  A  venire  not  authorized  by  law  is  a  nul- 

Craft,   182   U.   S.   427,   437,  45   L.   Ed.   1165.  lity.    Clinton  v.  Englebrecht,  13  Wall.  434, 

36.  Making  of  jury  list  not  a  judicial  act.  441,  20  L.  Ed.  659. 
—Clinton  v.  Englebrecht,  13  Wall.  434,  446,  39.  Clawson  v.  United  States,  114  U.  S. 

20  L.  Ed.  659.  477,  487,  29  L.  Ed.   179. 

Conceding  that  it  is  not  in  the  power  ot  40.  Venire  need  not  show  jurymen  were 

the    legislature    of    a    territory    to    confer  summoned   for  particular  trial. — Andersen 

judicial    authority   upon    any   other   courts  v.  United  States,  170  U.  S.  481,  43  L.  Ed. 

than  those  authorized  by  the  organic  law,  1116. 

and  that  it  is  not  within  its  competency  to  41.  Order  of  state  court  not  reviewable 

organize    county    courts    for    the    adminis-  by  United  States  supreme   court. — Gibson 

tration  of  justice,  yet  the  territorial  legis-  v.    Mississippi,    162    U.    S.    565,    590,    40    L- 

lature  may  associate   select  men   witli   the  Ed.  1075. 

judge  of  probate,  and  call  the  body  thus  42.  Court  cannot  direct  jury  to  be  sum- 
organized  a  county  court,  and  require  it  to  mcned   from   particular   part  of   county. — 
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3.  Numbe;r  of  Jurors. — By  the  common  law,  the  court  may  direct  any  num- 
ber of  jurors  to  be  summoned,  on  a  consideration  of  all  the  circumstances  under 
which  the  venire  is  issued.^^  'j^^e  29th  section  of  the  judicial  act  of  congress 
which  referred  the  federal  courts  to  the  state  laws,  for  certain  regulations  re- 
specting juries,  had  respect  to  the  designation  and  qualification  of  the  jurors, 
and  not  to  the  number  of  which  the  panel  should  consist.'*'* 

A.  Whe:n  Court  May  Issue:  a  Venire; — a.  When  Jury  List  Is  Exhausted 
zuithout  Obtaining  a  Full  Panel. — Where  in  a  criminal  trial  the  jury  list  for  the 
term  is  exhausted  without  obtaining  a  full  panel,  the  court  has  inherent  power 
to  issue  a  venire  to  summon  jurors,  and  the  jury  can  be  thus  completed.^s 

b.  When  Trial  Jury  for  Term  Has  Been  Discliarged. — Where  an  indict- 
ment is  found  after  the  trial  jury  for  the  term  has  been  discharged,  an  order 
directing  a  venire  for  persons  to  serve  as  jurors  is  entirely  proper.'*'^ 

5.  Tale:sme:n. — Under  the  Revised  Statutes  of  the  United  States,"*^  when  from 
challenges  or  otherwise,  there  is  not  a  petit  jury  to  determine  any  civil  or  crim- 
inal cause,  the  marshall  or  his  deputy  may,  by  order  of  the  court  in  which  such 
defect  of  jurors  happens,  return  jurymen  from  the  bystanders  sufficient  to  com- 
plete the  panel.^s  Under  the  29th  section  of  the  federal  judicial  act,^^  a  tales 
may  be  awarded,  in  a  case  marked  for  trial  by  special  jury.^o  There  ouo-ht, 
however,  to  be  such  a  discretion  in  awarding  it,  as  to  prevent  any  injury  to 
either  party;  and  therefore,  a  trial  should  not  be  forced  on,  without  a  reasonable 
delay  to  bring  in  the  jurors  that  had  been  regularly  selected. ^^ 

E.  The  Trial  Jury— 1.  The  Ordinary  Jury.— The  method  of  drawing  trial 
juries  in  the  federal  courts  is  prescribed  by  act  of  congress.^2    ^  j-^jg  ^^  custom 


Hartshorne   v.    Patton,   2    Dall.   252,    1     L. 
Ed.   367. 

43.  Rule  at  common  law. — Unite«l  States 
V.  The  Insurgents,  2  Dall.  335,  341,  1  L. 
Ed.  404. 

44.  Federal  courts  not  governed  by  state 
laws  as  to  number  of  jurors. — United 
States  V.  The  Insurgents,  2  Dall.  335,  1  L. 
Ed.  404. 

45.  Venire  may  be  issued  when  jury  list 
is  exhausted. — Clawson  f.  United  States, 
114  U.  S.  477,  485,  29   L.   Ed.  179. 

There  is  nothing  in  section  four  of  the 
act  of  congress  of  June  23,  1874  (18  Stat. 
254),  prescribing  the  method  of  obtaining 
jurymen  to  serve  in  the  district  courts  of 
the  territory  of  Utah,  which  precludes  this 
method  of  obtaining  a  full  panel.  Clawson 
V.  United  States,  114  U.  S.  477,  485,  486,  29 
L.  Ed.   179. 

46.  Indictment  found  after  discharge  of 
trial  jury  for  term. — St.  Clair  v.  United 
States,  154  U.  S.  134,  146,  38  L.  Ed.  936. 

47.  Section   804. 

48.  When  talesmen  may  be  called  in 
from  bystanders. — St.  Clair  v.  United 
States,  154  U.  S.  134,  146,  38  L.  Ed.  936; 
Lovejoy  v.  United  States,  128  U.  S.  171, 
173.  32  L.  Ed.  389. 

This  provision  was  neither  expressly, 
nor  by  implication,  repealed  by  the  act  of 
June  30,  1879,  c.  52,  §  2,  21  Stat.  43;  nor  did 
that  act  touch  the  power  of  the  court 
whenever  at  the  time  of  forming  a  jury  to 
try  a  particular  case,  the  panel  of  jurors 
previously  summoned  according  to  law  is 
found  for  any  reason  to  have  been  ex- 
hausted, to  call  in  talesmen  from  the 
bystanders    to    supply   the   deficiency.      St. 


Clair  V.  United  States,  154  U.  S.  134,  147. 
38  L.  Ed.  936;  Lovejoy  v.  United  States, 
128  U.  S.  171,  173,  32  L.  Ed.  389. 

49.  1  U.  S.  Stat.  88. 

50.  Tales  in  case  marked  for  trial  by 
special  jury. — Anonymous,  2  Dall.  382,  1 
L.  Ed.  424. 

51.  Peters  J.,  in  Anonymous,  2  Dall.  382, 
1  L.  Ed.  424. 

52.  Method  of  drawing  trial  jurors  in 
federal  courts. — By  the  act  of  June  30,  1879, 
ch.  52,  §  2,  21  Stat.  43,  44,  jurors,  "in  any 
court  of  the  United  States,  including  those 
summoned  during  the  session  of  the  court, 
are  required  to  be  publicly  drawn  from  a 
box  containing,  at  the  time  of  each  draw- 
ing, the  names  of  not  less  than  three 
hundred  persons,  possessing  the  qualifica- 
tions prescribing  in  §  800  of  the  Revised 
Statutes,  which  names  shall  have  been 
placed  in  the  box  by  the  clerk  of  court 
and  a  commissioner  appointed  by  the 
judge,  who  shall  be  a  citizen  of  good 
standing,  residing  in  the  district  in  which 
such  court  is  held,  and  a  well-known 
member  of  the  principal  political  party  in 
the  district  in  which  the  court  is  held 
opposing  that  to  which  the  clerk  may  be- 
long, the  clerk  and  the  commissioner  each 
to  place  one  name  in  said  box  alternately, 
without  reference  to  party  afifiliations." 
Pointer  v.  United  States,  151  U.  S.  396, 
406,  38  L.  Ed.  208. 

The  act  further  provides  that  nothing^ 
contained  in  it  shall  be  construed  to  pre- 
vent any  judge  from  ordering  the  names- 
of  jurors  to  be  drawn  from  the  boxes 
used  by  the  state  authorities  in  selecting^ 
juries  in   the  highest   courts   of  the   state. 
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of  the  court  as  to  drawing  and  selecting  a  trial  jury  cannot  override  the  manda- 
tory terms  of  a  statute.^^ 

2.  Struck  Juries.^-* — In  providing  for  a  trial  by  a  struck  jury,  impaneled  in 
accordance  with  the  provisions  of  the  New  Jersey  statute,  no  fundamental  right 
of  the  defendant  is  trespassed  upon.^^  The  decision  of  the  highest  court  of 
a  state,  that  statutory  provisions  allowing  a  struck  jury  in  a  murder  case  are 
not  in  conflict  with  the  constitution  of  the  state,  is  conclusive  upon  the  supreme 
court  of  the  United  States.^^ 

V.  Compensation  of  Jurors. 

In  1806  the  jurors  in  civil  cases,  attending  the  circuit  court  of  the  United 
States,  for  the  Pennsylvania  district,  were  entitled  to  one  dollar  and  twenty- 
five  cents  each,  for  each  day's  attendance.^" 

VI.   Challenges. 
A.   In  General — 1.  The  Right  to  Chaelexge  Defined. — The  right  to  chal- 
lenge is  the  right  to  reject,  not  to  select  a  juror.     If  from  those  who  remain, 
an  impartial  jury  is   obtained,  the  constitutional  right  of  the  accused  is  main- 
tained.'*^ 

2.  Right  of  Accused  in  a  Criminal  Case. — The  right  of  challenge  in  a 
criminal  case  comes  from  the  common  law  with  the  trial  by  jury  itself,  and 
has  always  been  held  essential  to  the  fairness  of  trial  by  jury.  Therefore,  the 
challenging  of  jurors  is  an  essential  part  of  the  trial,^^and  it  is  an  inalienable 
right  of  the  accused  to  be  confronted  with  the  panel  of  jurors  and  to  be  present 
when  the  challenges  are  made,  and  where  the  record  does  not  show  defendant's 
presence,  it  is  ground  for  reversal.*''^ 

3.  Power  of  Federal  Courts  to  Adopt  State  Laws  in  Respect  to  Chal- 
lenges.— The  power  conferred  upon  the  federal  courts  by  the  act  of  July  20, 


and  that  no  person  shall  serve  as  a  petit 
juror  more  than  one  term  in  any  one  year, 
and  all  juries  to  serve  in  courts  after  the 
passasre  of  the  act  shall  be  drawn  in  con- 
formity herewith.  Pointer  v.  United 
States,  1,51  U.  S.  396,  407,  38   L.  Ed.  20S. 

53.  Rule  or  custom  of  court  cannot 
override  mandatory  terms  of  statute. — 
Gulf,  etc.,  R.  Co.  V.  Shane,  157  U.  S.  348. 
351.  39  L.  Ed.  727. 

The  laws  governing  the  Indian  Terri- 
tory provide  that  un  the  request  of  ci;lier 
party  to  a  civil  action  the  court  is  bound 
to  have  drawn  a  list  of  18  competent 
jurors  from  which  list  each  party  has  the 
right  to  strike  three  names,  the  jury  to  be 
made  up  from  the  names  remaining  on  the 
list.  It  was  held  that  these  provisions  are 
mandatory  and  a  refusal  to  comply  with 
them  is  reversible  error.  Gulf,  etc.,  R.  Co. 
V.  Shane,  157  U.  S.  348,  39  L.  Ed.  727. 

54.  The  question  whether  a  statute  pro^ 
viding  for  the  trial  of  criminal  cases  by  a 
struck  jury  is  a  denial  of  the  equal  pro- 
tection of  the  laws,  and  the  question 
whether  a  trial  by  such  a  jury  is  due  proc- 
ess of  law,  are  treated  under  other  titles 
in  this  work.  See  the  titles  CONSTITU- 
TIONAL LAW,  vol.  4,  p.  391;  DUE 
PROCESS  OF  LAW,  vol.  5,  p.  499. 

55.  New  Jersey  statute  violates  no 
fundamental  right. — Brown  v.  New  Jersey, 
175   U.   S.    172,   175,  44  L.   Ed.   119. 

The  manner  of  selection  prescribed  by 
this  statute  is  one  calculated  to  secure  an 
impartial  jury,  and  the  purpose  of  criminal 


procedure  is  not  to  enable  the  defendant 
to  select  jurors,  but  to  secure  an  impartial 
jury.  Brown  v.  New  jersev,  175  U.  S.  172, 
175,  44  L.  Ed.   119. 

56.  Decision  of  highest  court  of  state 
concluding  United  States  supreme  court. 
— Brown  c'.  New  Jersey,  175  U.  S.  172,  174, 
44   L.   Ed.   119. 

57.  Compensation  of  jurors. — E.\  parte 
Lewis,  4  Cranch  433.  2  L.  Ed.  670. 

58.  Right  to  challenge  defined. — Hayes 
V.  Missouri,  120  U.  S.  68,  71,  30  L.  Ed.  578; 
Spies  V.  Illinois,  123  U.  S.  131,  168,  31  L. 
Ed.  80;  Brown  v.  New  Jersey,  175  U.  S. 
172,  173,  44  L.  Ed.  119;  Howard  V.  Ken- 
tucky, 200  U.  S.   164,  174,  50  L.  Ed.  421. 

59.  Right  of  accused  in  a  criminal  case. 
— Lewis  V.  United  States,  146  U.  S.  370, 
376,  36  L.  Ed.  1011. 

"  'The  end  of  challenge,*  says  Coke,  'is 
to  have  an  indifferent  trial,  and  which  is 
required  by  law;  and  to  bar  the  party  in- 
dicted of  his  lawful  challenge  is  to  bar 
him  of  a  principal  matter  concerning  his 
trial.'  3  Inst.  27,  c.  2."  Pointer  v.  United 
States,    151    U.    S.   396,   40S.   38    L.   Ed.    208. 

60.  Lewis  V.  United  States,  146  U.  S. 
370.  376,  36  L.  Ed.  1011. 

Secret  challenges  not  permissible. — It 
is  reversible  error  for  a  federal  judge,  in 
the  trial  of  a  capital  case,  to  direct  secret 
challenges  to  jurors  to  be  made  from  sep- 
arate jury  lists,  each  side  being  ignorant 
of  the  challenges  the  other  has  made, 
since  it  is  the  right  of  one  accused  of 
crime  to  be  present  when  the   challenges 
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1840,^^  to  adopt  "rules  and  regulations  for  conforming  the  designation  and  im- 
paneling of  juries  to  the  laws  and  usages  in  force  at  the  time  in  the  state," 
enables  them  to  adopt  the  laws  and  usages  of  the  state  in  respect  to  the  chal- 
lenges of  jurors  whether  peremptory  or  for  cause,  and  in  cases  both  civil  and 
criminal  with  the  exception,  in  criminal  cases,  of  treason  and  other  crimes,  for 
which  the  punishment  is  death,  in  which  cases  the  right  of  peremptory  challenge 
cannot  be  taken  away.^^ 

B.  Challenge  to  Array  or  Motion  to  Quash  the  Panel— 1.  Grounds  for 
Challenge. — Where  a  jury  is  not  selected  in  the  mode  prescribed  by 
statute,  a  challenge  to  the  array  should  be  allowed,  and  the  disallowance  of 
such  challenge  is  reversible  error.^^ 

When  persons  liable  to  jury  duty  under  the  laws  of  a  state  are  ex- 
cluded it  is  no  ground  for  challenge  to  the  array  if  a  sufficient  number  of  un- 
exceptionable persons  are  present.^^ 

2.  Time  of  Challenge. — A  defendant  cannot  challenge  the  array  of  petit 
jurors  until  his  case  is  called  for  trial,  and  it  is  proposed  to  impanel  upon  the 
jury  to  try  him  some  member  of  the  objectionable  panel. "•'^ 

3.  Evidence. — Facts  Stated  in  Motion  to  Quash  Not  Evidence. — The 
facts  stated  in  the  written  motion  to  quash  the  panel,  although  the  motion  be 
verified  by  the  affidavit  of  the  accused,  cannot  be  used  as  evidence  to  establish 
those  facts,^*^  except  with  the  consent  of  the  state  prosecutor  or  by  order  of 
the  trial  court. ^^ 

4.  Waiver  of  Challenge. — The  effort  of  a  defendant  to  secure  as  far  as  he 
can  by  peremptory  challenges  and  challenges  for  cause,  a  fair  trial  of  his  case, 
does  not  constitute  a  waiver  of  a  challenge  to  the  array  for  an  inherent  and 
fatal  objection  to  the  entire  panel.^^ 

C.  Challenge  for  Cause — 1.  Right  to  Challenge — a.  Right  of  the  Gov- 
ernment in  Criminal  Cases. — By  the  Act  of  33  Edward  I  the  right  of  the  crown 


are  made,  a  right  which  neither  he  nor 
his  counsel  have  the  power  to  waive. 
Lewis  V.  United  States,  146  U.  S.  370,  36 
L.  Ed.  1011. 

Action  of  trial  court  held  regular. — But 
where,  on  appeal  of  a  capital  case,  the 
record  showed  that  the  jurors  were  all 
examined  as  to  their  qualifications,  and 
that  thirty-seven  were  found  to  be  quali- 
fied to  sit  in  the  case;  that  the  defendant 
was  in  court  during  the  examination  and 
v/as  face  to  face  with  the  jurors  examined, 
and  had  an  opportunity  to  participate  in 
the  examination;  and  that  he  was  at  lib- 
erty to  strike  from  the  list  of  those  found 
qualified  the  names  of  those,  not  exceed- 
ing twenty,  whom  he  did  not  wish  to 
serve  on  the  jury,  the  action  of  the  lower 
court  was  held  regular.  Pointer  v.  United 
States,  151  U.  S.  396,  40.5,  38  L.  Ed.  208. 

61.  5  Stats,  at  Large  394. 

62.  Power  of  federal  courts  to  adopt 
state  laws  in  respect  to  challenges. — Saw- 
yer V.  United  States,  202  U.  S.  150,  162,  50 
L.  Ed.  972.  See  post,  "By  Federal  Stat- 
utes," VL  D.  2,  b,  (2),  (b).  And  see  the 
title   COURTS,  vol.   4,  p.    1143. 

63.  Jury  not  selected  in  mode  prescribed 
by  statute. — Clinton  v.  Englebrecht,  13 
Wall.  434,  448,  449,  20  L.  Ed.  659. 

So  held  where  a  jury  in  a  trial  in  the 
district  court  of  a  territory  was  not  se- 
lected in  the  mode  prescribed  by  the  legis- 
lature of  the  territory.     Clinton  v.  Engle- 
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brecht,   13   Wall.   434,  448,   449,   20  L.    Ed. 
659. 

64.  Exclusion  of  persons  liable  to  jury 
duty.— Rawlins  v.  Georgia,  201  U.  S.  638, 
640,  51  _L.  Ed.  899. 

65.  Time  of  challenge. — Tarrance  v. 
Florida,   188   U.   S.   519,  522,  47   L.   Ed.   572. 

66.  Facts  stated  in  motion  to  quash  not 
evidence. — Martin  v.  Texas,  200  U.  S.  316, 
320,  50  L.  Ed.  497;  Smith  v.  Mississippi, 
162  U.  S.  592,  40  L.  Ed.  1082. 

Where  upon  the  trial  of  one  of  African 
descent  for  a  crime,  the  defendant  moves 
in  writing,  verified  by  his  oath,  to  quash 
the  panel  of  petit  jurors,  upon  the  ground 
that  from  the  panel  had  been  excluded  all 
persons  of  the  African  race  because  of 
their  race,  the  grounds  assigned  must  be 
sustained  by  distinct  evidence  overcoming 
the  denial  on  the  part  of  the  state  of  the 
facts  set  out  in  the  motion  to  quash.  Mar- 
tin V.  Texas,  200  U.  S.  316,  50  L.  Ed.  497; 
Tarrance  v.  Florida,  188  U.  S.  519,  47  L. 
Ed.  572;  Brownfield  v.  South  Carolina,  189 
U.  S.  426,  47  L.  Ed.  882.  See,  also.  Smith 
V.  Mississippi,  162  U.  S.  592,  40  L.  Ed. 
1082. 

67.  Martin  v.  Texas,  200  U.  S.  316,  320, 
50  L.  Ed.  497:  Smith  v.  Mississippi,  162  U. 
S.  592,  40  L.  Ed.  1082;  Neal  v.  Delaware, 
103  U.  S.  370,  396,  26  L.  Ed.  567. 

68.  Facts  not  constituting  a  waiver  of 
challenge. — Clinton  v.  Englebrecht,  13 
Wall.  434,  441,  30  L-  Ed.  659. 
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to  challenge  in  criminal  cases  was  restricted  to  challenge  for  cause.  But,  by  a 
rule  of  court,  the  Crown  was  not  obliged  to  show  cause  until  the  whole  panel 
was  called.  Those  not  accepted  on  the  call  were  directed  to  stand  aside.  If, 
when  the  panel  was  gone  through,  a  full  jury  was  obtained,  it  was  taken  for 
the  trial.  If,  however,  a  full  jury  was  not  obtained,  the  Crown  was  required 
to  show  cause  against  the  jurors  who  had  been  directed  to  stand  aside,  and,  if 
no  sufficient  cause  was  shown,  the  jury  was  completed  from  them.^s  This 
practice  has  prevailed  in  North  Carolina  ever  since  the  foundation  of  the  state.'*^ 
It  has  also  prevailed  in  South  Carolina"  ^  and  Pennsylvania.'^ 2  Under  the  act 
of  Congress  of  July  20,  1840,^^  the  federal  courts  were  empowered  to  adopt 
this  practice  in  the  states  where  it  prevails,  except  in  certain  cases  governed  by 
§  30  of  the  crimes  act  of  1790."-*  This  qualified  right  of  challenge  has  not  been 
taken  away  by  the  acts  of  congress'^ ^  granting  peremptory  challenges  to  the 
government.'^^  The  exercise  of  this  right  is  under  the  supervision  of  the  court, 
and  it  ought  not  to  be  permitted  to  be  exercised  unreasonably,  or  so  that  the 
interests  of  the  defendant  might  be  unduly  prejudiced.  The  court  should  take 
special  care  to  that  end.'^'^ 

b.  Waiver  of  Right. — The  right  to  challenge  a  juror  for  cause  may  be 
waived.'^  ^ 

2.  Grounds — a.  Alienage. — Alienage  of  a  juror  is  cause  of  challenge,  but  it 
is  not  per  se  sufficient  to  set  aside  a  verdict,  and  this  whether  the  party  com- 
plaining knew  of  the  fact  or  not.'^'-' 

b.  Conscientious  Scruples  Precluding  Impartiality. — A  juror  in  a  criminal 
case  who  has  conscientious  scruples  on  any  subject,  which  prevent  him  from 
standing  indifferent  between  the  government  and  the  accused,  and  from  trying 
the  case  according  to  the  law  and  the  evidence,  is  not  an  impartial  juror. ^^^ 
Therefore,  in  a  capital  case,  jurors  who  state  on  voir  dire  that  they  have  "con- 
scientious scruples  in  regard  to  the  infliction  of  the  death  penalty  for  crime" 
may  be  challenged  by  the  government  for  cause. ^^     So  a  juror  who  has  a  con- 


69.  Right  of  government  to  challenge 
in  criminal  cases. — Sawyer  v.  United 
States,  202  U.  S.  150,  158,  50  L.  Ed.  972; 
Hayes  v.  Missouri,  120  U.  S.  68,  71,  30  L. 
Ed.  578;  United  States  v.  Marchant,  12 
Wheat.  480,  483,  6  L.  Ed.  700. 

70.  Sawyer  v.  United  States,  202  U.  S. 
150,  158,  50  L.  Ed.  972. 

71.  Sawyer  v.  United  States,  202  U.  S. 
150,  159,  50  L.  Ed.  972. 

72.  Sawyer  v.  United  States,  202  U.  S. 
150,  159,  50  L.  Ed.  972. 

73.  5  Stats,  at  Large  394;  Rev.  Stat.,  § 
800. 

74.  1  Stats,  at  Large  119.  Sawyer  v. 
United  States,  202  U.  S.  150,  50  L.  Ed.  972. 

75.  Act  of  1865,  13  Stat.  500,  amended 
by  act  of  1872,  17  Stat.  282. 

76.  Sawyer  v.  United  States,  202  U.  S. 
150,  165,  50  L.  Ed.  972.  See  post,  "Right 
of  the  Government,"  VL  D,  1,  b,  (1). 

77.  Sawyer  v.  United  States,  202  U.  S. 
150,  165,  50  L.   Ed.  972. 

Where  neither  the  government  nor  the 
defendants  had  exhausted  all  their  per- 
emptory challenges  when  the  jury  was 
obtained,  it  was  held  that  the  govern- 
ment's right  of  qualified  challenge  was  not 
unreasonably  exercised.  Sawyer  v.  United 
States,   202   U.    S.   150,   165,   50    L.    Ed.   972. 

78.  Right  to  challenge  for  cause  may  be 
waived.— Raub  v.  Carpenter,  187  U.  S.  153, 
164,  47  L.  Ed.  119;  Queenan  v.  Oklahoma, 
190  U.  S.  548,  551,  47  L-  Ed.  1175;   Kohl  V. 


Lehlback,  160  U.  S.  293,  40  L.  Ed.  432; 
McClaughry  v.  Deming,  186  U.  S.  49,  67, 
46  L.   Ed.  1049. 

Failure  to  object  to  juror  during  trial. 

— Where  a  defendant  had  the  right  to  ob- 
ject to  a  juror  during  the  progress  of  the 
trial,  on  the  ground  that  such  juror  had 
been  convicted  of  a  felony,  contrary  to 
bis  statements  on  the  voir  dire,  and  re- 
frained from  making  such  objection,  the 
right  is  deemed  as  waived,  and  he  cannot 
complain  after  the  verdict  of  guilty  is  ren- 
dered. Queenan  v.  Oklahoma,  190  U.  S. 
548,   551,  47  L.   Ed.   1175. 

79.  Alienage.— Kohl  v.  Lehlback,  160  U. 
S.  293,  299,  40  L.  Ed.  432. 

The  disqualification  of  alienage  is  cause 
of  challenge  propter  defectum,  on  account 
of  personal  objection,  and  if,  voluntarily, 
or  through  negligence,  or  want  of  knowl 
edge,  such  objection  fails  to  be  insisted 
on,  the  judgment  is  not  thereby  invali- 
dated. The  defect  is  not  fundamental  as 
affecting  the  substantial  rights  of  the  ac- 
cused, and  the  verdict  is  not  void  for 
want  of  power  to  render  it.  Kohl  v.  Lehl- 
back, 160  U.  S.  293,  302,  40  L.  Ed.  432; 
Hollingsworth  v.  Duane,  4  Dall.  353,  354, 
1  L.   Ed.  864. 

80.  Conscientious  scruples  precluding 
impartiality. — Logan  v.  United  States,  144 
U.   S.  263,   298,  36   L.   Ed.   429. 

81.  Logan  V.  United  States,  144  U.  S. 
263,  298,  36  L.   Ed.  429. 
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scientious  belief  that  polygamy  is  rightful,  or  who  has  been  living  in  polygamy, 
may  be  challenged  for  cause  on  a  trial  for  polygamy.^2 

c.  Partiality  or  Bias  as  hetiveen  the  Parties. — Partiality  or  bias  as  between  the 
parties  to  the  action  is  a  ground  of  challenge  for  cause. ^-"^ 

d.  Prejudice  against  Occupation  in  Which  Defendant  Is  Engaged. — It  is  not 
ground  for  challenging  a  juror  in  a  criminal  trial  that  he  is  prejudiced  against 
the  occupation  in  which  the  defendant  is  engaged,  if  the  charge  against  the  de- 
fendant has  no  reference  to  that  occupation.S'* 

e.  Political  Opinions  or  Affiliations  or  Active  Participation  in  Politics. — The 
political  opinions  or  affihations  of  a  juror,  or  the  fact  of  his  active  participation 
in  politics,  is  not,  ordinarily,  a  sufficient  ground  for  challenging  him  ;S5  and  this 
would  seem  to  be  so  even  on  the  trial  of  one  for  a  crime  against  tlie  laws  se- 
curing the  freedom  and  integrity  of  elections. ^^ 

f.  Formation  or  Expression  of  Opinion. — If  a  juror  has  formed  a  positive  and 
decided  opinion  as  to  the  issue  to  be  tried,  he  is  incompetent  even  though  he  has 
not  expressed  it.s'^  But  if  the  opinion  is  hypothetical  only,  the  partiality  is  not 
so  manifest  as  to  necessarily  set  the  juror  aside.^s  The  courts  are  not  agreed  as 
to  the  knowledge  upon  which  the  opinion  must  rest  in  order  to  render  the  juror 
incompetent,  or  whether  the  opinion  must  be  accompanied  by  mahce  or  ill-will; 
but  all  unite  in  holding  that  it  must  be  founded  on  some  evidence,  and  be  more 
than  a  mere  impression. 8»  A  juror  in  a  capital  case  who  has  formed  an  im- 
pression touching  the  case  from  reading  a  newspaper  but  who  swears  that  he 
can  try  the  case  impartially  and  that  he  will  be  governed  by  its  evidence  alone, 
is  not  subject  to  challenge  for  cause. ^"^     In  some  of  the  states  there  are  statutory 


82.  Reynolds  v.  United  States,  98  U.  S. 
145,  157,  25  L.  Ed.  244;  Miles  v.  United 
States,  103  U.  S.  304,  310,  26  L.  Ed.  481; 
Logan  V.  United  States,  144  U.  S.  263,  298, 
36  L.  Ed.  420. 

83.  Partiality  or  bias  as  between  the 
parties. — If  a  juror  be  challenged  for 
favor,  and  upon  examination  before  the 
triers,  he  declare  that  if  the  evidence 
should  be  equal,  he  should  give  a  verdict 
in  favor  of  that  party  upon  whom  the  bur- 
den of  proof  lies,  the  court,  in  the  exer- 
cise of  a  sound  discretion,  ought  to  re- 
ject him,  although  the  bias  should  not  be 
so  strong  as  to  render  it  positively  im- 
proper to  allow  him  to  be  sworn.  Mima 
Queen  v.  Hepburn,  7  Cranch  290,  3  L. 
Ed.  348. 

84.  Prejudice  against  occupation  in 
which  defendant  is  engaged. — Thiede  v. 
Utah,  159  U.  S.  510,  516,  40  L.   Ed.  237. 

Where,  in  a  criminal  proceeding  against 
a  saloon  keeper  for  homicide,  a  juror 
states  on  his  voir  dire  that  he  is  prejudiced 
against  the  saloon  business  but  not 
against  the  defendant,  this  does  not  sub- 
ject him  to  challenge  for  cause.  Thiede 
V.  Utah,  159  U.   S.   510,  516,  40  L.   Ed.  237. 

85.  Political  opinions  or  affiliations  or 
active  participation  in  politics. — Connors 
V.  United  States,  158  U.  S.  408,  414,  39  L. 
Ed.  1033. 

86.  Connors  v.  United  States,  158  U.  S. 
408,  414,  39   L.   Ed.   1033. 

The  law  assumes  that  every  citizen  is 
equally  interested  in  the  enforcement  of 
a  statute  enacted  to  guard  the  integrity  of 
national  elections,  and  that  his  political 
opinions    or   affiliations   will   not   stand   in 


the  way  of  an  honest  discharge  of  his 
duty  as  a  juror  in  cases  arising  under  that 
statute.  So,  also,  active  participation  in 
politics  cannot  be  said,  as  matter  of  law, 
to  imply  either  unwillingness  to  enforce 
the  statutes  designed  to  insure  honest 
elections  and  due  returns  of  the  votes 
cast,  or  inability  to  do  justice  to  those 
charged  with  violating  the  provisions  of 
those  statutes.  Strong  political  convic- 
tions are  by  no  means  inconsistent  with  a 
desire  to  protect  the  freedom  and  purity 
of  elections.  Connors  v.  United  States, 
158  U.   S.  408,  39   L.   Ed.   1033. 

87.  Positive  and  decided  opinion  renders 
juror  incompetent. — Reynolds  v.  United 
States,  98  U.  S.  145,  157,  25  L.  Ed.  244. 

88.  Effect  of  hypothetical  opinion. — 
Reynolds  i:  United  States,  98  U.  S.  145, 
15.J.  25   L.   Ed.  244. 

89.  Opinion  to  disqualify  must  be 
founded  on  evidence  and  be  more  than  a 
mere  impression. — Reynolds  v.  United 
States,  98  U.  S.  145,  155,  25  L.   Ed.  244. 

Juror  not  disqualified  by  impression  re- 
ceived from  conversation. — A  juror  in  a 
civil  action,  who,  on  his  voire  dire,  ex- 
presses an  entire  willingness,  as  well  as 
ability,  to  accept  the  facts,  as  they  shall 
be  developed  by  the  evidence,  and  return 
a  verdict  in  accordance  with  them,  is  not 
rendered  incompetent  by  having  pre- 
viously conversed  with  a  person  about  the 
case,  and  received  an  impression  in  rela- 
tion to  the  facts.  Gold-]\Iining  Co.  t'.  Na- 
tional Bank,  96  U.  S.  640,  24  L.   Ed.  648. 

90.  Impression  formed  from  reading 
newspaper. — Thiede  v.  Utah,  159  U.  S. 
510,  515,  516,  40  L.  Ed.  237. 
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provisions  relating  to  the  nature  and  source  of  opinions  formed  by  jurors  that 
will  disqualify  them,  and  render  them  subject  to  challenge  for  cause. ^^ 

3.  Time  of  Chai^i^enge;. — A  challenge  for  cause  must  be  made  before  the 
juror  is  sworn. ^2 

4.  Retraction  of  Challenge. — Where  the  panel  is  exhausted,  the  court 
may  permit  the  prisoner  to  retract  his  challenge  to  a  juror,  who  may,  thereupon, 
be  sworn  on  the  jury.^^ 

5.  Examination  of  Jurors. — A  suitable  inquiry  is  permissive  in  order  to  as- 
certain whether  a  juror  has  any  bias,  opinion,  or  prejudice  that  would  afifect  or 
control  the  fair  determination  by  him  of  the  issues  to  be  tried. ^^  In  a  criminal 
prosecution  there  is  no  impropriety  in  permitting  the  government  to  search  the 
mind  of  a  juror  to  ascertain  if  his  views  on  circumstantial  evidence  are  such  as 
to  preclude  him  from  finding  a  verdict  of  guilty  with  the  extremest  penalty 
which  the  law  allows.'^'^  On  the  trial  of  an  indictment  for  bigamy,  the  jurors 
may  be  questioned  as  to  whether  they  believe  the  practice  of  polygamy  to  be 
in  obedience  to  the  divine  will.^*^  It  is  not  proper  to  question  a  juror  as  to  his 
political  affiliations  when  no  reason  is  given  for  doing  so.*^'  A  juror  cannot  be 
compelled  to  disclose  under  oath  his  guilt  of  a  crime  which  would  work  his  dis- 
qualification.^s  The  examination  of  jurors  is  conducted  under  the  supervision 
of  the  court,  and  a  great  deal  must  of  necessity  be  left  to  its  sound  discretion. 
This  is  the  rule  in  criminal  as  well  as  in  civil  cases-^** 

6.  Trial  of  Challenges — a.  In  General — (1)  Laze  Governing  Trial. — The 
district  court  of  a  territory  in  the  trial  of  challenges  is  bound  to  follow  the 
law  of  the  territory  on  the  subject.^ 


91.  Illinois     statute     constitutional. — An 

Illinois  statute  provided  that,  in  criminal 
prosecutions,  the  fact  that  a  person  called 
as  a  iuror  has  formed  an  opinion  or  im- 
pression concerning  the  case,  from  rumor 
or  newspaper  reports,  does  not  disqualify 
him  to  serve  if  he  has  expressed  no  opin- 
ion as  to  the  truth  of  such  reports,  and  if 
he  states  on  oath  that  he  believes  he  can 
fairly  and  impartially  render  a  verdict  in 
accordance  with  the  law  and  evidence.  It 
was  held  that  this  statute  did  not  violate 
either  the  federal  constitution  or  the  con- 
stitution of  Illinois  as  denying  to  an  ac- 
cused party  his  right  of  trial  by  an  im- 
partial jury.  Spies  v.  Illinois,  123  U.  S. 
131,  31  L.  Ed.  80. 

Utah  statute  construed. — Evidence,  or 
what  purports  to  be  evidence,  in  a  criminal 
case,  printed  in  a  newspaper,  is  "a  state- 
ment in  a  public  journal"  within  the  mean- 
ing of  the  act  of  Utah  declaring  that  no 
person  shall  be  disqualified  as  a  juror  by 
reason  of  his  having  formed  or  expressed 
an  opinion  upon  the  matter  or  cause  to  be 
submitted  to  him,  "founded  upon  public 
rumor,  statements  in  public  journals,  or 
common  notoriety,  provided  it  appear  tu 
the  court,  upon  his  declaration  under  oath 
cr  otherwise,  that  he  can  and  will,  not- 
withstanding such  an  opinion,  act  impar- 
tially and  fairly  upon  the  matters  sub- 
mitted to  him."  Hopt  v.  Utah,  120  U.  S. 
430,   30    L.   Ed.  708. 

92.  Challenge  must  be  made  before  juror 
is  sworn. — Mima  Queen  v.  Hepburn,  7 
Cranch  290,  297,  3  L.  Ed.  348. 

So  held  where  the  objection  was  made 
after  a  juror  was  sworn  that  he  was  an 
ii;habitant  of  another  county.    Mima  Queen 


V.    Hepburn,   7   Cranch   290,   297,   3    L.    Ed. 
348. 

93.  Retroaction  of  challenge. — United 
States  V.  Porter,  2  Dall.  345,  1   L.  Ed.  409. 

94.  Inquiry  permissible  as  to  bias  opin- 
ion or  prejudice. — Connors  v.  United 
States,   15S   U.   S.  408,  39   L.   Ed.   1033. 

95.  Inquiry  as  to  jurors  views  on  circum- 
stantial evidence  permissible. — Hardy  v. 
United  States,  186  U.  S.  224,  227,  46  L.  Ed. 
1137. 

96.  Question  as  to  juror's  belief  in  polyg- 
amy permissible. — .Miles  v.  United  States, 
103   U.  S.   304,  310,  311,  26   L.  Ed.  481. 

97.  Questions  as  to  juror's  political  affili- 
ations held  not  permissible. — The  court 
committed  no  error  in  refusing  to  permit 
a  juror  to  be  asked  if  his  political  afiilia- 
tions  would  bias  his  judgment,  or  if  he 
was  a  member  of  the  committee  of  one 
hundred,  when  no  reasons  were  given  for 
asking  these  questions  and  no  such  con- 
nection shown  between  the  committee  of 
one  hundred  and  the  prosecution  as  would 
disqualif}'  a  member  of  the  committee  from 
sitting  on  the  jury.  Connors  v.  United 
States,   158   U.   S.   408,  414,  39   L.   Ed.   1033. 

98.  Juror  not  compelled  to  disclose  un- 
der oath  his  guilt  of  a  crime. — Burt  v. 
Panjaud,  99  U.  S.  ISO,  25  L.  Ed.  451. 

If  the  juror  declines  to  answer,  the  ob- 
jecting party  must  prove  such  disqualifi- 
cation by  other  evidence.  Burt  v.  Panjaud, 
99   U.   S.    ISO,  25   L.   Ed.  451. 

99.  Discretion  of  court. — Connors  v. 
United  States,  158  U.  S.  408,  39  L.  Ed. 
1033. 

1.  Law  of  territory  governs  a  territorial 
court.— Miles  v.  United  States,  103  U.  S. 
304,  310,  26  L.  Ed.  481. 
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(2)  Mode  of  Trial. — In  the  courts  of  the  United  States  all  challenges  are 
tried  by  the  court  without  the  aid  of  triers. ^  But  in  some  jurisdictions  it  is  pro- 
vided by  statute  that  the  trial  shall  be  held  before  triers  appointed  by  the  court, 
and  it  is  sometimes  provided  that  the  decision  of  the  triers  shall  be  final.^  It  is 
not  a  denial  of  due  process  of  law  for  the  trial  judge,  before  the  jury  is  sworn, 
to  privately  examine  a  juror,  in  the  absence  of  accused  and  counsel,  but  with 
consent  of  counsel,  and,  satisfying  himself  of  sufficient  cause,  to  discharge  such 
juror,  substituting  another  equally  competent.^  The  trial,  in  Utah,  by  triers 
appointed  by  the  court,  of  challenges  of  proposed  jurors,  in  felony  cases,  must 
be  had  in  the  presence  as  well  of  the  court  as  of  the  accused,  and  the  presence 
of  the  accused  cannot  be  dispensed  with.^ 

b.  Challenge  on  Ground  Thut  Juror  Has  Formed  an  Opinion. — Upon  the  trial 
of  the  issue  of  fact  raised  by  a  challenge  on  the  ground  that  the  juror  has  formed 
an  opinion,  the  court  will  practically  be  called  upon  to  determine  whether  the 
nature  and  strength  of  the  opinion  formed  are  such  as  in  law  necessarily  to  raise 
the  presumption  of  partiality.  The  affirmative  of  the  issue  is  upon  the  chal- 
lenger. Unless  he  shows  the  actual  existence  of  such  an  opinion  in  the  mind 
of  the  juror  as  will  raise  the  presumption  of  partiality,  the  juror  need  not  nec- 
essarily be  set  aside,  and  it  will  not  be  error  in  the  court  to  refuse  to  do  so. 
The  question  thus  presented  is  one  of  mixed  law  and  fact,  and  to  be  tried,  as 
far  as  the  facts  are  concerned,  like  any  other  issue  of  that  character,  upon  the 
evidence.^  In  the  absence  of  a  statutory  provision  on  the  subjects  the  finding 
of  the  trial  court  upon  that  issue  ought  not  to  be  set  aside  by  a  reviewing  court, 
unless  error  is  manifest.^ 

7.  When  Erroneous  Disallowance  oe  Challenge  Is  Not  Reversible 
Error. — When  a  challenge  by  a  defendant  in  a  criminal  action  to  a  juror,  for 
bias,  actual  or  implied,  is  disallowed,  and  the  juror  is  thereupon  peremptorily 
challenged  by  the  defendant,  and  excused,  and  an  impartial  and  competent  juror 
is  obtained  in  his  place,  no  injury  is  done  to  the  defendant  for  which  he  can  ob- 
tain a  reversal  on  appeal,  if  until  the  jury  is  completed  he  has  other  peremptory 
challenges  which  he  can  use.^ 

D.  Peremptory  Challenge — 1.  Right  to  Challenge — a.  In  General^ 
(1)    Right  Defined. — The  right  of  peremptory  challenge  is  not  of  itself  a  right 

a.  In   United    States   courts,   trial   is   by  upon  the  matter  or  cause  to  be  submitted 

court  without  aid  of  triers. — Rev.  Slat.,  §  to  him,  the  judgment   of  the   court  as   to 

819.    Reynolds  v.   United  States,  98   U.   S.  his  competency,  upon  his  declaration    under 

145,  159,  25  L.  Ed.  244.  oath  or  otherwise,  that  he  can  and  will,  not- 

3.  Decision  of  triers  final. — Where,  withstanding  such  opinion,  act  impartially 
on  .the  trial  of  an  indictment  for  bigamy  and  fairly  upon  the  matters  submitted  to 
jurors  were  objected  to,  as  disqualified  him,  is  conclusive.  Hopt  v.  Utah,  120  U. 
from  serving  for  actual  bias,  and  the  chal-  S    430,  435,  30  L.  Ed.  708. 

lenge  tried  and  found  true  by  three  triers  8.   Reynolds  v.   United   States,  98   U.   S. 

appointed  by  the  court  in  accordance  with  145,  156,  25  L.  Ed.  244. 

the  law  of  the  territory,  which  law  de-  "No  less  stringent  rules  should  be  ap- 
clared  the  decision  of  the  triers  to  be  final,  plied  by  the  reviewing  court  in  such  a 
it  was  held  that  they  were  properly  ex-  case  than  those  which  govern  in  the  con- 
cluded from  the  panel.  Miles  v.  United  sideration  of  motions  for  new  trial  because 
States,   103   U.   S.   304,   310,  26   L.   Ed.   481.  the   verdict   is   against     the     evidence.      It 

4.  Private  examination  by  court. —  must  be  made  clearly  to  appear  that  upon 
Howard  v.  Kentucky,  200  U.  S.  164,  50  L.  the  evidence  the  court  ought  to  have 
Ed.  421.  found  the  juror  had  formed  such  an  opin- 

5.  Presence  of  court  and  accused  essential  ion  that  he  could  not  in  law  be  deemed 
in  felony  cases  in  Utah. — Hopt  v.  Utah,  impartial.  The  case  must  be  one  in  which 
110  U.  S.  574,  28  L.  Ed.  262.  See,  also,  it  is  manifest  the  law  'left  nothing  to  the 
Lewis  V.  United  States,  146  U.  S.  370,  378,  conscience  or  discretion'  of  the  court." 
36  L.  Ed.  1011.  Reynolds   v.   United   States,   98    U.   S.    145. 

6.  Challenge   on  ground  that  juror  has  156,  25  L.  Ed.  244. 

formed    an    ooinicn. — Reynolds    v.    United  9.  When  erroneous  disallowance  of  chal- 

States,  98  U.  S.  145,  156.  157,  25  L.  Ed.  244.  lenge    is    not    reversible    error. — Hopt    v. 

7.  Under  the  Utah  Statute,  Laws  1884,  Ut.ih,  120  U.  S.  430,  30  L.  Ed.  708;  Spies 
p.  124,  where  a  jurcr  is  challenged  on  the  v.  Illinois,  123  U.  S.  131,  168,  31  L.  Ed.  80. 
ground   that  he   has   expressed  an   opinion 
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to  select,  but  a  right  to  reject,  jurors. ^^  It  excludes  from  the  panel  those  whom 
the  prisoner  objects  to,  until  he  has  exhausted  his  challenges,  and  leaves  the 
residue  to  be  drawn,  for  his  trial,  according  to  the  established  order  or  usage  of 
the  court.^^     The  right  may  be  exercised  without  showing  any  cause.^^ 

(2)  Ground  of  Right. — Peremptory  challenges  are  allowed  upon  the  ground 
that  the  party  may  not  be  tried  by  persons  against  whom  he  has  conceived  a 
prejudice,  or  who,  if  he  has  unsuccessfully  challenged  them  for  cause,  may,  on 
that  account,  conceive  a  prejudice  against  the  prisoner. ^^ 

b.  In  Criminal  Prosecutions — (1)  Right  of  the  Government. — Originally,  at 
common  law,  the  crown  could  challenge  peremptorily  without  assigning  any 
cause.  1^  But  by  the  act  of  33  Edw.  I,  the  right  to  challenge  was  restricted  to 
challenges  for  cause. ^^  By  act  of  congress,  peremptory  challenges  have  been 
given  to  the  government  in  criminal  cases  in  the  federal  courts. ^^ 

(2)  Right  of  the  Defendant. — Defendants  in  criminal  prosecutions  in  the 
federal  courts  are  entitled  to  the  right  of  peremptory  challenge.^" 

c.  In  Ciz'il  Cases. — By  act  of  congress,  the  right  of  peremptory  challenge  is 
given  to  parties  in  civil  cases. ^^ 

2.  Number  of  Challenges  Allowed — a.  Poiver  of  Legislature  to  Prescribe 
Number. — In  this  country  it  is  within  the  power  of  the  legislature  of  a  state  to 
prescribe  the  number  of  peremptory  challenges  allowed,  and  the  number  may  be 
varied  according  to  their  discretion,  subject  to  the  necessity  of  having  an  impar- 
tial  jury.^^     A  general   statute  giving  the  government   more  challenges   than   it 


10.  Right  of  peremptory  challenge  de- 
fined.— Pointer  v.  United  States,  151  U. 
S.  39G,  412,  38  L.  Ed.  208;  Sawyer  v. 
United  States,  202  U.  S.  150,  160,  50  L. 
Ed.  972;  United  States  v.  Marchant,  12 
Wheat.  480,  482,  6  L.  Ed.  700. 

11.  United  States  v.  Marchant,  12 
Wheat.  480,  482,  6  L.  Ed.  700.  Sawyer  v. 
United  States,  202  U.  S.  150,  160,  50  L. 
Ed.  972. 

12.  Pointer  v.  United  States,  151  U.  S. 
396,  408,  38  L.  Ed.  208;  Lewis  v.  United 
States,  146  U.   S.  370,  376,  36  L.   Ed.   1011. 

A  party  may  exercise  the  right  of  per- 
emptory challenge  without  reason  or  for 
no  reason,  arbitrarily  and  capriciously. 
Pointer  v.  United  States,  151  U.  S.  396, 
408,   38    L.    Ed.   208. 

13.  Ground  upon  which  peremptory 
challenges  are  allowed. — United  States  v. 
Marchant,  12  Wheat.  480,  482,  6  L.  Ed. 
700. 

The  right  of  peremptory  challenge  "is 
grounded  on  two  reasons:  1.  As  every 
one  must  be  sensible,  what  sudden  im- 
pressions and  unaccountable  prejudices 
we  are  apt  to  conceive  upon  the  bare 
looks  and  gestures  of  another;  and  how 
necessary  it  is  that  a  prisoner  (when  put 
to  defend  his  life)  should  have  a  good 
opinion  of  his  jury,  the  want  of  which 
might  totally  disconcert  him;  the  law 
wills  not  that  he  should  be  tried  by  any 
one  man  against  whom  he  has  conceived 
a  prejudice  even  without  being  able  to 
assign  a  reason  for  such  his  dislike.  &. 
Because,  upon  challenges  for  cause  shown, 
if  the  reason  assigned  prove  insufficient 
to  set  aside  the  juror,  perhaps  the  bare 
questioning  his  indifference  may  some- 
times provoke  a  resentment;  to  prevent 
all     ill-consequences      from     which,      the 


prisoner  is  still  at  liberty,  if  he  pleases, 
peremptorily  to  set  him  aside."  Lewis  v. 
United  States,  146  U.  S.  370,  376,  36  L. 
Ed.    1011. 

14.  Right  of  the  crown. — United  States 
V.  Marchant,  12  Wheat.  480,  483,  6  L.  Ed. 
700. 

15.  See  ante,  "Right  of  the  Government 
in  Criminal   Cases,"  VL   C,   1,  a. 

16.  Right  of  government  in  federal 
courts. — Act  of  1865,  13  Stat.  500,  amended 
in  some  particulars  by  the  act  of  1872,  17 
Stat.  282.  Sawyer  v.  United  States,  202 
U.   S.  150,  162,  .50  L.  Ed.  972. 

The  act  of  1790,  1  Stat.  119,  providing 
for  granting  certain  peremptory  chal- 
lenges to  the  defendant  in  a  criminal  case, 
did  not  give  the  government  the  right  to 
challenge  peremptorily.  Sawyer  v.  United 
States,  202  U.  S.  150,  159,  50  L.  Ed.  972. 

17.  Right  of  defendants  in  criminal  pros- 
ecutions in  federal  courts. — Act  of  June 
8,  1872,  ch.  333,  17  Stat.  L.  282,  Rev.  Stat., 
§  819. 

As  to  the  right  under  the  act  of  1790, 
ch.  9,  §  29,  of  peremptory  challenge  in 
capital  cases,  see  United  States  v.  March- 
ant, 12  Wheat.  480,  6  L.  Ed.  700.  And 
see  post,  "By  Federal  Statutes,"  VI,  D,  2, 
b,  (2),  (b). 

18.  Right  of  peremptory  challenge  in 
civil  cases. — Act  of  June  8,  1872,  ch.  333, 
17  State.  L.  282,  Rev.  Stat.,  §  819.  Mutual 
Life  Ins.  Co.  v.  Hillmon,  145  U.  S.  285, 
293,  36  L.  Ed.  707. 

19.  Power  of  legislature  to  prescribe 
number  of  challenges. — Hayes  v.  Mis- 
souri,  120   U.    S.   68,   30   L.    Ed.   578. 

The  legislature  may  vary  the  number 
of  peremptory  challenges  allowed  accord- 
ing to  the  condition  of  different  com- 
munities,   and    the    difficulties    in    them    of 
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had  at  the  time  of  the  commission  of  a  particular  offense  is  constitutional. 2<* 
b.  Number  Allowed — (1)  At  Common  Law. — Originally,  by  the  common 
law,  the  crown  could  diallenge  peremptorily  without  limitation  as  to  number,^! 
and  one  prosecuted  on  a  capital  charge  was  entitled  to  thirty-five  peremptory 
challenges. 22 

(2)  By  Statute — (a)  In  General. — If  a  statute  relating  to  peremptory  chal- 
lenges has  substituted  no  other  rule  as  to  the  number  of  challenges  allowed,  the 
common-law  rule  must  be  pursued. ^^ 

(b)  By  Federal  Statutes. — Under  the  Revised  Statutes  of  the  United  States,^'* 
when  in  a  criminal  prosecution  the  offense  charged  is  treason  or  a  capital  of- 
fense, the  defendant  is  entitled  to  twenty  and  the  United  States  to  five  peremp- 
tory challenges. 25  On  the  trial  of  any  other  felony,  the  defendant  is  entitled  to 
ten  and  the  United  States  to  three  peremptory  challenges  •,"^  and  in  all  other 
cases,  civil  and  criminal,  each  party  is  entitled  to  three  peremptory  challenges  j^"^ 
and  in  all  cases  where  there  are  several  defendants  or  several  plaintiffs,  the  par- 
ties on  each  side  will  be  deemed  a  single  party  for  the  purposes  of  all  challenges 
under  the  statute. ^^ 


securing  intelligent  and  impartial  jurors. 
The  whole  matter  is  under  its  control. 
Hayes  v.  Missouri,  120  U.  S.  65,  70,  30  L. 
Ed.  578. 

"In  our  large  cities  there  is  such  a 
mi.xed  population,  there  is  such  a  tendency 
of  the  criminal  classes  to  resort  to  them, 
and  such  an  unfortunate  disposition  on  the 
part  of  business  men  to  escape  from  jury 
duty,  that  it  requires  special  care  on  the 
part  of  the  government  to  secure  there 
competent  and  impartial  jurors.  And  to 
that  end  it  may  be  a  wise  proceeding  on 
the  part  of  the  legislature  to  enlarge  the 
number  of  peremptory  challenges  in 
criminal  cases  tried  in  those  cities.  The 
accused  cannot  complain  if  he  is  still  tried 
by  an  impartial  jury.  He  can  demand 
nothing  more."  Hayes  v.  Missouri,  120 
U.  S.  68,  71,  30  L.  Ed.  578.  See  the  title 
CONSTITUTIONAL  LAW,  vol.  4,  p. 
361. 

20.  Gibson  v.  Mississippi,  162  U.  S.  565, 
590,  40  L.  Ed.  1075. 

21.  Right  of  crown  at  common  law. — 
Sawyer  v.  United  States,  202  U.  S.  150, 
158,  50  L.  Ed.  972;  Hayes  v.  Missouri,  120 
U.  S.  68,  71,  30  L.  Ed.  578. 

22.  United  States  v.  Johns,  4  Dall.  412, 
414,  1  L.  Ed.  888. 

23.  Common-law  rule  prevails  where 
statute  has  substituted  no  other  number. — 
Uuited  States  v.  Johns,  4  Dall.  412,  414,  1 
L.  Ed.  888. 

24.  Section  819. 

25.  Number  of  challenges  allowed  in 
prosecution  for  treason  or  a  capital  of- 
fense.— Harrison  v.  United  States,  163 
U.  S.  140,  141,  41  L.  Ed.  104. 

Under  §  30  of  the  crimes  act  of  1790,  1 
Stats,  at  Large,  119,  persons  indicted  for 
treason  against  the  United  States  were 
entitled  to  challenge  peremptorily  thirty- 
five  of  the  jury,  and  persons  indicted  for 
p.ny  other  of  certain  designated  offenses, 
for  which  the  punishment  was  death,  were 
entitled  to  challenge  peremptorily  twenty 
persons    of    the   jury.       United     States    v. 


Shackleford,  18  How.  588,  590,  15  L.  Ed. 
495. 

This  act  having  expressly  recognized 
the  right  of  peremptory  challenge  in  these 
cases  of  the  designated  number  of  jurors, 
they  were  regarded  as  excepted  out  of  the 
power  conferred  upon  the  federal  courts 
to  regulate  the  subject  by  rule  or  order 
under  the  act  of  1840.  United  States  v. 
Shackleford,  18  How.  588,  590,  15  L.  Ed. 
495;  Sawyer  v.  United  States,  202  U.  S. 
150,  162,  50  L.  Ed.  972.  See  ante,  "Power 
of  Federal  Courts  to  Adopt  State  Laws 
in  Respect  to  Challenges,"  VI,  A,  3. 

On  an  indictment  under  the  act  of  con- 
gress of  March  26,  1834,  for  casting  away 
and  destroying  a  vessel,  of  which  the  de- 
fendant was  the  owner,  to  the  prejudice 
of  the  underwriters,  the  accused  had  the 
right  as  at  common  law,  on  a  capital 
charge,  to  thirty-five  peremptory  chal- 
lenges. United  States  v.  Johns,  4  Dall. 
412,  1  L.  Ed.  888.  See  ante,  "In  General," 
VI,   D.  2,  b,   (2).   (a). 

26.  Number  of  challenges  allowed  on 
trial  of  a  felony  not  capital. — Harrison 
V.  United  States,  163  U.  S.  140,  141,  41  L. 
Ed.  104. 

The  crime  of  robbing  a  mail  carrier 
and  putting  his  life  in  jeopardy  is  such  as 
will,  under  Rev.  Stat.,  §  819,  entitle  the  ac- 
cused to  ten  peremptory  challenges. 
Harrison  v.  United  States,  163  U.  S.  140, 
41   L.  Ed.  104. 

27.  Challenges  allowed  in  civil  cases  and 
in  criminal  cases  other  than  treason  and 
felony. — Harrison  v.  United  States,  163 
U.  S.  140,  141,  41  L.  Ed.  104;  Mutual  Life 
Ins.  Co.  V.  Hillmon,  145  U.  S.  285,  293,  36 
L.  Ed.  707. 

The  crime  of  receiving  and  concealing 
smuggled  goods.— Rev.  Stat,  §  3082  is  a 
misdemeanor  and  entitles  one  accused  to 
three  peremptory  challenges  only.  Reagan 
V  United  States,  157  U.  S.  301,  304,  39  L. 
Ed.  709. 

28.  Parties  on  each  side  deemed  a  single 
party  for  purposes  of  challenges. — Mutual 
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(c)  By  Latvs  of  Utah. — In  capital  cases  in  Utah,  the  government  and  the 
accused  are  each  allowed  fifteen  peremptory  challenges. ^^ 

c.  When  Error  as -to  Number  of  Challenges  Allowed  May  Be  Availed  of. — 
That  the  plaintiff  was  allowed  more  peremptory  challenges  than  he  was  entitled 
to  is  not  reversible  error  where  the  defendant  failed  to  use  all  the  peremptory 
challenges  to  which  he  was  entitled.^^  Where  one  was  defendant  in  two  actions, 
sole  defendant  in  one,  and  joint  defendant  in  the  other,  and  these  actions  were 
consolidated  and  tri.d  together,  if  he  had  the  benefit  of  the  full  number  of  chal- 
lenges to  which  he  was  entitled  in  the  case  in  which  he  was  sole  defendant,  he 
cannot,  on  an  appeal  of  that  case,  avail  himself  of  any  error  on  part  of  the 
court  in  the  joint  case  in  denying  him  a  peremptory  challenge  to  which  he  was 
entitled.'^  1 

3.  TiMR  AND  Order  of  Challenges. — Any  system  for  the  impaneling  of  a 
jury  in  a  criminal  trial  that  prevents  or  embarrasses  the  full,  unrestricted  exer- 
cise by  the  accused  of  his  right  of  peremptory  challenge,  must  be  condemned.^^ 
Therefore,  he  cannot  be  compelled  to  make  a  peremptory  challenge  until  he  has 
been  brought  face  to  face,  in  the  presence  of  the  court,  with  each  proposed 
juror,  and  an  opportunity  given  for  such  inspection  and  examination  of  him  as 
is  required  for  the  due  administration  of  justice.^^  A  rule  of  court  which  pro- 
vides that  a  juror  shall  be  challenged  or  accepted  and  sworn  in  the  case  as  soon 
as  his  examination  is  completed,  and  before  the  examination  of  another  juror,  is 
not  inconsistent  with  any  settled  principle  of  criminal  law,  nor  does  it  interfere 
with  the  selection  of  impartial  juries. ^^  The  uniform  practice  in  England  was  to 
require  the  accused  to  exercise  his  right  of  peremptory  challenge  before  calling 
upon  the  government.^^  In  some  jurisdictions  in  this  country  it  is  required  by 
statute  that  the  challenge  to  the  juror  shall  be  made  by  the  state  before  he  is 
passed  to  the  defendant  for  rejection  or  acceptance  i^''  and  such  is  regarded  by 
some  courts  as  the  better  practice,  even  where  no  particular  mode  of  challenge 
is  prescribed  by  statute.''^'''  But  as  no  such  provision  is  embodied  in  any  act  of 
congress  a  federal  court  is  not  bound  by  any  settled  rule  of  criminal  law  to  pur- 
sue the  particular  method  required  by  the  local  law ;  and  the  general  rule  is  that 

Life  Ins.  Co.  v.  Hillmon,  145  U.  S.  285,  30.  When  error  as  to  number  of  chal- 
293,  36  L.  Ed.  707;  Harrison  v.  United  lenges  allowed  may  be  availed  of. — Con- 
States,  163  U.  S.  140,  142,  41  L.  Ed.  104.  necticut  Mut.  Life  Ins.  Co.  v.  Hillmon,  188 

Under    this    provision,    defendants    sued  U.  S.  208,  211,  212.  47   L.   Ed.  446. 

together    upon    one    cause    of    action,    are  31.     Stone   v.    United    States,    167    U.    S. 

entitled    to    only    three    peremptory    chal-  178,  189,  42  L.  Ed.  127. 

lenges   in   all.        Mutual     Life    Ins.   Co.   v.  32.    Exercise  by  accused  of  right  of  per- 

Hillmon,  145  U.  S.  285,  293,  36  L.  Ed.  707.  emptory   challenge     cannot    be    interfered 

But  defendants  in  different  actions  can-  with. — St.    Clair   v.   United    States,   154   U. 

not  be  deprived  of  their  several  challenges,  S.  134,  148,  38  L.  Ed.  936;  Pointer  v.  United 

by   the   order   of   the    court,   made    for   the  States,   151   U.   S.   396,   408,   38   L.   Ed.   208. 

prompt   and   convenient   administration   of  33.     Accused    entitled    to    challenge    in 

justice,    that    the    several    cases    shall    be  presence     of     court. — Pointer     v.     United 

tried    together.      Mutual    Life    Ins.    Co.    v.  States,   151  U.   S-  396,  408,  38   L.   Ed.   208. 

Hillmon,  145  U.  S.  285,  293,  36  L.  Ed.  707.  34.     Rule    requiring    challenge    immedi- 

Under  the  crimes  act  of  1790,  ch,  9,  §  29,  ately   after   examination,    vaUd.— St.    Clair 

upon  a  joint  trial  of  persons  accused  pf  a  v.    United   States,   154   U.   S.    134,    147,    148, 

capital  offense  each  prisoner  was  entitled  35  L.  Ed.  936. 

to    challenge    his    full    number,    and    every  35.    Order   of  challenges   in   England. — 

juror  challenged  as  to  one,  was  withdrawn  Pointer   v.    United    States,   151   U.    S.    396, 

from  the  panel  as  to  all  the  prisoners  on  409,     38    L.    Ed.     208;     Lewis     v.     United 

the  trial,  and  thus,  in  effect,  the  prisoners  States,  146  U.  S.  370.  377,  36  L.  Ed.   1011. 

m  such  a  case  possessed  the  power  of  per-  36,    Order   of   challenges  in  the   United 

emptnry  challenge  to  the  aggregate  of  the  States.— Pointer  v.   United   States,   151    U. 

numbers,  to  which  they  were  respectively  5    396.  409,  38  L.  Ed.  208. 

entitled.      United    States    v.    Marchant,    12  Such  is  the  law  of  Arkansas,  Mansfield's 

Wheat.  480,  6  L.  Ed.  700.  Dieest,  §  2242.     Pointer  v.  United  States, 

29.  Laws  of  Utah  of  1884,  ch.  48,  §  24.—  151  U.  S.  396,  409,  38  L.   Ed.  208. 

Hopt  V.  Utah.  120  U.  S.  430,  436,  30  L.  Ed.  37.    Pointer  v.  United   States,   151  U.   S. 

708.  396,  409,  38  L.  Ed.  208. 
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where  the  subject  is  not  controlled  by  statute,  the  order  in  which  peremptory 
challenges  shall  be  exercised  is  in  the  discretion  of  the  court.^s 

VII.   Presumption  as  to  Correct  Administration  of  Oath. 

When  the  clerk  of  the  court  has  entered  on  the  record  the  fact  that  the  jury 
was  duly  sworn,  the  presumption  is  that  the  oath  was  correctly  administer ed.^'^ 

VIII.   Withdrawal  and  Substitution  of  Jurors. 

This  subject  is  treated  under  another  title  in  this  work."*^ 
IX.    Custody  and  Conduct  of  Jury. 

A.  Custodian  of  Jury. — That  the  officer  in  charge  of  the  jury  was  a  deputy 
marshall  who  had  taken  the  oath  of  office  only,  no  special  oath  having  been  re- 
quested, nor  any  objections  made  to  his  taking  charge  of  the  jury,  will  not  in- 
validate a  verdict  of  conviction  nor  is  the  court  bound,  as  a  matter  of  law,  to 
set  such  verdict  aside.^^ 

B.  Requirement  That  Jury  Be  Kept  Together— 1.  In  Criminai.  Casks. 
— In  a  capital  case  the  separation  of  the  jury  in  such  a  way  as  to  expose  them 
to  tampering,  may  be  reason  for  a  new  trial,  variously  held  as  absolute;  or 
prima  facie,  and  subject  to  rebuttal  by  the  prosecution;  or  contingent  on  proof 
indicating  that  a  tampering  really  took  place."*  ^  But  where  there  was  nothing  in 
the  record  to  show  that  the  jury  in  a  criminal  case  separated  before  the  verdict 
was  returned  into  court,  but  the  record  did  show  that  a  sealed  verdict  was  re- 
turned by  the  jury  by  agreement  of  counsel  for  both  parties  in  open  court  and 
in  the  presence  of  the  defendant,  it  was  held  that  the  verdict  was  rightly  re- 
ceived and  recorded.'*^ 

2.  In  Civil  Proceedings.— Stipulation  That  Jury  May  Deliver  Sealed 
Verdict  and  Disperse. — In  a  civil  action,  the  stipulation  that  the  jury  may, 
when  they  have  agreed  on  their  verdict,  if  the  court  is  not  in  session,  sign  and 
seal  and  deliver  it  to  the  officer  in  charge  and  disperse,  is  equivalent  to  an  agree- 
ment that  the  court  may,  when  the  sealed  verdict  is  handed  in  by  the  officer, 
open  it  in  the  absence  of  the  jury  and  reduce  it  to  proper  form,  if  necessary.^* 

C.  Private  Communications  between  Jurors  and  Other  Persons. — 
Private  communications,  possibly  prejudicial,  between  jurors  and  third  persons, 
or  witnesses,  or  the  officer  in  charge,  are  absolutely  forbidden,  and  invalidate 
the  verdict,  at  least  unless  their  harmlessness  is  made  to  appear.^s 

D.  Reading  Newspapers. — It  is  not  ground  for  a  new  trial  that  some  of 
the  jurors,  during  the  trial,  read  a  newspaper  report  of  the  preceding  evidence, 
where  they  swear  that  it  had  no  influence  upon  their  verdict.'*^     But  in  a  capital 

38.  Pointer  v.  United  States,  151  U.  S.  42.  Separation  of  jury  exposing  them  to 
396,    40n.    410,   38    L.    Ed.    208.                                tampering. — Mattox   v.   United    States,   146 

Where  the' law   of  the   state   in  which  a  U.    S.    140,    149,    36    L.    Ed.    917.      See    the 

federal   court   is    sitting   requires   that   the  title  NEW  TRIAL. 

challenge  to  a  juror  be  made  by  the  state  43     ^q   proof  of  separation,  but  sealed 

before  he   is   passed  to  the   defendant   for  verdict    returned    by    agreement. — Pounds 

rejection    or    acceptance,    such    court    can  ^,    United    States,   171   U.    S.   35.   38,   43    L. 

pursue  this   method  or  not  as  it  sees   fit.  gj    go      See  the  title  VERDICT. 

Pointer  v.   United    States,   151   U.    S.    396,  ^      Stipulation    that    jury    may    deliver 

409,  38  L.   Ed.  208.  sealed  verdict  and  disperse. — Koon  v.   In- 

39.  Entry  on  record  creates  presump-  ^^^^^^^^  Co  104  U.  S.  106,  26  L.  Ed'. 
tion  that  oath  was  correctly  admmistered.  ^^^     g^^  ^j^^  ^j^j^  VERDICT. 

Baldwin  V.   Kansas,  129  U.  S.  52,  55,  32  ^^     p^.^^^^  communications.-Mattox  v. 

dn  i'  tv,p  title  COURTS  vol  4  v  United  States,  146  U.  S.  140.  150.  36  L.  Ed. 
^^40.     See    the    title    COURlb,    ^oj.    4,    p.       ^^^      Seethe  title  NEW  TRIAL.  _ 

41     Failure  of  custodian  to  take  special  46.    Newspaper  report  of  preceding  evi- 

oath   does  not   invalidate  verdict.— United  dence.— United    States    v.    Reid,    12    How. 

States  V    Ball,  163  U.  S.  662.  673,  41  L.  Ed.  361.    366,    13    L.    Ed.    1023.      See    the    title 

300     See  the  title  VERDICT.  NEW  TRIAL. 
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case,  the  reading  to  the  jury,  before  they  have  agreed  upon  their  verdict,  of  a 
newspaper  article,  the  tendency  of  which  is  injurious  to  the  defendant,  will  in- 
validate the  verdict."*" 

E.  Acting  as  Interpreter  for  a  Witness. — It  is  not  error  in  a  criminal 
trial  to  allow  a  juror  to  act  as  interpreter  for  a  witness  with  the  defendant's 
consent.^^ 

X.    Recalling  Jury  after  Submission  of  Issue. 

It  is  a  familiar  practice  to  recall  a  jury  after  they  have  been  in  deliberation 
for  any  length  of  time  for  the  purpose  of  ascertaining  what  difficulties  they 
have  in  the  consideration  of  the  case,  and  of  making  proper  efforts  to  assist 
them  in  the  solution  of  those  difficulties.^^  The  time  at  which  such  a  recall  shall 
be  made,  if  at  all,  must  be  left  to  the  sound  discretion  of  the  trial  court.^*^  But 
a  practice  ought  not  to  grow  up  of  inquiring  of  a  jury,  when  brought  into  court 
because  unable  to  agree,  how  the  jury  is  divided;  not  meaning  by  such  question, 
how  many  stand  for  conviction  or  how  many  stand  for  acquittal,  but  meaning 
the  proportion  of  the  division,  not  which  way  the  division  may  be.^^ 

XI.    Discharge  of  Jury. 

Courts  of  justice  are  invested  with  the  authority  to  discharge  a  jury  from 
giving  any  verdict,  whenever  in  their  opinion,  taking  all  the  circumstances  into 
consideration,  there  is  a  manifest  necessity  for  the  act,  or  the  ends  of  public 
justice  would  otherwise  be  defeated,  and  to  order  a  trial  by  another  jury.^^ 


47.  Newspaper  article  injurious  to  de- 
fendant.—Mattox  V.  United  States,  146  U. 
S.    140,    150,    36    L.    Ed.    917. 

So  held  of  an  article  containing  state- 
ments that  the  defendant  had  been  tried 
for  his  life  once  before;  that  the  evidence 
against  him  was  claimed  to  be  very  strong 
by  those  who  had  heard  all  the  testimony; 
that  the  argument  for  the  prosecution  was 
such  that  the  defendant's  friends  gave 
up  all  hope  of  any  result  but  conviction; 
and  that  it  was  expected  that  the  delib- 
erations of  the  jury  would  not  last  an 
hour  before  they  would  return  a  verdict. 
Mattox  V.  United  States,  146  U.  S.  140, 
150,  36  L.  Ed.  917.  See  the  title  NEW 
TRIAL. 

48.  Acting  as  interpreter  for  a  witness. 
— Thiede  v.  Utah,  159  U.  S.  510,  519,  40 
L.    Ed.    237. 

49.  Recalling  jury  to  assist  them  in 
solution  of  difficulties. — Allis  v.  United 
States,    155    U.    S.    117,    123.    39    L.    Ed.    91. 

60.  Time  of  recall  in  sound  discretion 
of  court. — Allis  v.  United  States,  155  U. 
S.  117,  123,  39  L.  Ed.  91.  In  this  case  it 
was  held  that  there  was  nothing  in  the 
record  to  show  that  the  court  abused  this 
discretion  or  failed  to  wait  a  reasonable 
time  for  the  consideration  of  the  case  by 
the  jury  under  the  charge  as  already  given. 

51.  Practice  of  inquiring  how  jury  is 
divided,  not  approved. — Burton  v.  United 
States,   196   U.    S.    2S3,   307,    49   L.   Ed.    482. 

Such  a  practice  is  not  to  be  commended, 
because  it  is  not  material  for  the  court 
to  understand  the  proportion  of  division 
of  opinion  among  the  jury.  Burton  v. 
United  States,  196  U.  S-  283,  307,  49  L. 
Ed.  482. 

52.  When  court  may  discharge  jury.— 
Thompson  v.  United  States,  155  U.  S.  271, 


274,  39  L.  Ed.  146;  Logan  v.  United  States, 
144  U.  S.  263,  279,  36  L.  Ed.  429;  Sim- 
mons V.  United  States,  142  U.  S.  148,  153, 
35  L.  Ed.  968;  United  States  v.  Perez,  9 
Wheat.  579.  580,  6  L.   Ed.  165. 

Courts  must  exercise  a  sound  discre- 
tion on  the  subject;  and  it  is  impossible 
to  define  all  the  circumstances  which 
would  render  it  proper  to  interfere.  The 
power,  however,  ought  to  be  used  with 
the  greatest  caution,  under  urgent  cir- 
cumstances, and  for  very  plain  and  ob- 
vious causes;  and,  in  capital  cases  espe- 
cially, courts  should  be  extremely  careful 
how  they  interfere  with  any  of  the  chances 
of  life  in  favor  of  the  prisoner.  Sim- 
mons V.  United  States,  142  U.  S.  148,  153, 
35  L.  Ed.  908;  United  States  v.  Perez, 
9   Wheat.    579,   580,   6   L.    Ed.    165. 

Jury  unable  to  agree  upon  verdict  in  a 
capital  case. — The  court  may  discharge 
the  jury  from  giving  a  verdict  in  a  cap- 
ital case,  without  the  consent  of  the  pris- 
oner, if  the  jury  is  unable  to  agree  upon 
a  verdict.  United  States  v.  Perez,  9 
Wheat.   579,  6   L.   Ed.   165. 

Where  a  jury  in  a  capital  case,  after 
considering  their  verdict  for  forty  hours, 
announced  in  open  court  that  they  could 
not  agree,  it  was  held  to  be  within  the 
discretion  of  the  court  to  discharge  them. 
Logan  V.  United  States,  144  U.  S.  263, 
297,    298,    36    L.    Ed.    429. 

Jurors  subject  to  bias  or  prejudice. — 
On  a  trial  for  a  crime,  the  court  is  war- 
ranted in  discharging  the  jury  and  put- 
ting the  defendant  on  trial  by  another 
jury  when  it  is  made  to  appear  that  ei- 
ther, by  reason  of  facts  existing  when  the 
jury  was  sworn,  but  not  then  disclosed  or 
known  to  the  court,  or  by  reason  of  out- 
side influence  brought  to  bear  on  the  jury 
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JUS.— See  note  1. 

JUST.— See  note  2. 

JUSTICE,  DEPARTMENT  OF.— See  the  title  United  Stated 


pending  the  trial,  the  jurors  or  any  of 
them  are  subject  to  such  bias  or  preju- 
dice as  not  to  stand  impartial  between 
the  government  and  the  accused.  Sim- 
mons V.  United  States,  142  U.  S.  148,  154, 
35    L.    Ed.    968. 

1.  Jus  in  re. — "The  assignment  of  bills 
of  lading  transfers  the  jus  ad  rem,  but  not 
necessarily  the  jus  in  rem.  The  jus  in 
re  or  in  rem  implies  the  absolute  do- 
minion,— the  ownership  independently  of 
any  particular  relation  with  another  per- 
son. The  jus  ad  rem  has  for  its  founda- 
tion an  obligation  incurred  by  another." 
The  Carlos  F.  Roses,  177  U.  S.  655,  666, 
14  L.  Ed.  929.  See  the  title  BILL  OF 
LADING,  vol.   3,   p.   241. 

"It  is  well-settled  law  that  a  maritime 
lien  is  a  jus  in  re."  Insurance  Co.  v.  Bar- 
ing, 20  Wall.   159,   163,  22   L.   Ed.   250. 

Jus  postliminii. — Things  taken  by  the 
enemy,  by  the  jus  postliminii,  were  re- 
stored to  their  former  owner  upon  com- 
ing again  under  the  power  of  the  nation 
of  which  he  was  a  citizen  or  subject.  "The 
jus  postliminii,  derived  from  the  Roman 
law,  and  regulated  in  modern  times  by 
statute  or  treaty,  or  by  the  usuage  of 
civilized  nations,  has  been  rested  by  emi- 
nent jurists  upon  the  duty  of  the  sov- 
ereign to  protect  his  citizens  and  subjects 
and  their  property  against  warlike  or 
violent  acts  of  the  enemy  *  *  *  He  is  un- 
der no  such  obligation  to  protect  them 
against  unwise  bargains,  or  against  sales 
made  for  inadequate  consideration,  or  by 
an  agent  or  custodian  in  excess  of  his  real 
authority.  The  jus  postliminii  attaches  to 
property  taken  by  the  enemy  with  the 
strong  hand  against  the  will  of  its  owner 
or  custodian,  and  not  to  property  ob- 
tained by  the  enemy  by  negotiation  or 
purchase."  Oakes  v.  United  States,  174  U. 
S.    778,    792,    43    L.    Ed.    1169. 

Jus  privitum. — "When  private  property 
is  'affected  with  a  public  interest,  it  ceases 
to  be  juris  privati  only.'  This  was  said  by 
Lord  Chief  Justice  Hale  more  than  two 
hundred  years  ago,  in  his  treatise  De 
Portibus  Maris,  1  Hard.  Law  Tracts,  78, 
and  has  been  accepted  without  objection 
as  an  essential  element  in  the  law  of  prop- 
erty ever  since.  Property  does  become 
clothed  with  a  public  interest  when  used 
in  a  manner  to  make  it  of  public  conse- 
quence, and  affect  the  community  at  large. 
When,  therefore,  one  devotes  his  property 
to  a  use  in  which  the  public  has  an  in- 
terest, he,  in  effect,  grants  to  the  public  an 
interest  in  that  use,  and  must  submit  to 
be  controlled  by  the  public  for  the  com- 
mon good,  to  the  extent  of  the  interest  he 
has  thus  created."  Munn  v.  Illinois,  94  U. 
S.   113,  126,  24  L.   Ed.  77. 

2.  Just  and  reasonable  limitations. — As 
to   just   and   reasonable    limitations   of   lia- 


bility   by    common   carriers,    see    the    title 
CARRIERS,  vol.  3,  p.  601. 

Just  and  reasonable  time. — Where  a 
vague  or  removed  warrant  of  land  has 
been  surveyed,  and  then  neglected  thirty 
years,  or  even  a  less  time,  and  no  ex- 
cuse shown,  it  was  not  within  a  "just  and 
reasonable  time"  to  receive  the  return, 
after  another  had  bought  and  paid  for  it, 
as  derelict.  Paxton  v.  Griswold,  122  U  S 
441,  449,  30  L.  Ed.  1143.  See,  generally. 
REASONABLE  TIME. 

Just  and  unextinguished.— In  United 
States  V.  Conway,  175  U.  S.  60,  70,  44  L. 
Ed.  72,  the  court,  in  construing  the  pro- 
vision in  the  private  land  claim  act,  "that 
no  claim  shall  be  allowed  which  shall 
interfere  with  or  overthrow  any  just  or 
unextinguished  Indian  title,"  said:  "That 
the  Indian  claim  or  title  is  a  'just  and  un- 
extinguished' one  within  the  meaning  of  § 
13,  subdivision  2,  of  the  act  is  shown  by 
the  fact  that  such  title  was  confirmed  by 
congress.  By  the  word  just  in  this  con- 
nection is  meant  only  a  title  >^hich  is 
good  upon  its  face,  or  not  manifestly 
frivolous — not  one  which  shall  ultimately 
turn  out  to  be  valid."  See,  generally,  the 
title  PUBLIC  LANDS. 

Just  claim.— See  the  titles  ATTACH- 
MENT AND  GARNISHMENT,  vol.  2, 
p.  677;  INSURANCE,  ante,  p.  189. 

Just  compensation.— See  COMPENSA- 
TION, vol.  3,  p.  977.  And  see  the  title 
EMINENT  DOMAIN,  vol.  5,  p.  775. 

Just  damages  for  delay. — The  29th  rule 
of  the  supreme  court,  relating  to  the 
amount  of  indemnity  in  supersedeas 
bonds,  provides  that  "such  indemnity, 
where  the  judgment  or  decree  is  for  the 
recovery  of  money  not  otherwise  secured, 
must  be  for  the  whole  amount  of  the  judg- 
ment or  decree,  including  'just  damages 
for  delay,  and,  costs  and  interest  on  ap- 
peal," the  phrase  "  'just  damages  for  delay' 
refers  to  those  damages  arising  from  the 
delay  occasioned  by  the  proceedings  in 
error  or  appeal,  which  are  properly  il- 
legal damages  to  the  party  delayed." 
Kountze  v.  Omaha  Hotel  Co.,  107  U.  S. 
378,  394,  27  L.   Ed.  609. 

Just  title. — The  term  "just  title,"  a  re- 
quisite in  cases  of  prescription  in  Louisi- 
ana, is  not  meant  that  which  has  been  de- 
rived from  the  true  owner,  but  that  which 
has  been  received  from  anj/-  person  whom 
the  possessor  honestly  believed  to  be  the 
true  owner,  provided  it  were  such  as  to 
transfer  the  ownership  of  the  property; 
that  is,  such  as  by  its  nature  would  have 
been  sufficient  to  transfer  the  ownership 
if  it  had  been  derived  from  the  real  owner, 
such  as  a  sale,  exchange,  legacy,  or  dona- 
tion. Davis  V.  Gaines,  104  U.  S.  386,  400, 
26   L.   Ed.   757.     See,  also.  Pike  v.   Evans, 
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CROSS   REFERENCES. 

See  the  titles  AppeaIv  and  Error,  vol.  2,  p.  1;  Commitment  and  Prelim- 
inary Examination  oe  Accused,  vol.  3,  p.  951;  Criminal  Law^,  vol.  5,  p.  43; 
Deeds,  vol.  5,  p.  245;  United  States  Marshals. 

As  to  trial  by  jury  before  a  justice  of  the  peace,  see  the  title  Jury,  ante,  p. 
748.  As  to  proof  of  protest  by  justice,  see  the  title  Bills,  Notes  and  Checks, 
vol.  3,  p.  326.  As  to  liability  of  justices  for  militia  duty,  see  the  title  Militia. 
As  to  competency  of  justice,  who  is  interested  party  to  sit  in  insolvency  proceed- 
ings, see  the  title  Insolvency,  ante,  p.  1.  As  to  protest  by  justice  of  the  peace, 
see  the  title  Bills,  Notes  and  Checks,  vol.  3,  p.  323. 

I.    Definitions  and  Nature  of  Office. 

A    federal   justice  of  the   peace   is  an   officer  of  the   LTnited   States.^     And   a 

94  U.  S.  6,  24  L.  Ed.  40;    Hays    v.  United  and   Pacific,  etc.,   R.   Co.  z'.  Smith,  159  U.  S. 

States,  170  U.  S.  637,  42  L.  Ed.  1174.  6fi,  68,  40  L.  Ed.  77.  See  the  titles  LIMIT.-\- 

The    possession    of    land    under    a    pre-  TION   OF   ACTIONS   AND   ADVERSE 

emption  entry  and  a  United  States  patent  POSSESSION:  PRESCRIPTION, 

has    the    "just    title,"    which,    within    the  1.     Federal   justice   of   peace    an    officer. 

terms  of  the  Louisiana  statutes,  is  the  be-  — Wise   v.    Withers,    3    Cranch   331,   334,   2 

ginning  of  a  right  by  prescription.     Texas  L    Ed.   457. 
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justice  of  the  peace  in  the  District  of  Columbia  is  a  judicial  officer. ^  They  are 
not  courts  of  record/*  and  in  Kentucky  a  justice  of  the  peace  is  not  a  part  of  the 
county  court.'* 

II.    Appointment  and  Removal. 

A.  Appointment — 1.  In  General. — Where  a  commission  as  justice  of  the 
peace  for  the  District  of  Columbia  has  been  signed  by  the  president,  the  ap- 
pointment is  made ;  and  the  commission  is  complete  when  the  seal  of  the  United 
States  has  been  affixed  to  it  by  the  secretary  of  state.^  Such  appointment  when 
made  is  irrevocable/'  and  the  justice  has  a  right  to  a  commission  as  evidence  of 
the  appointment.'^ 

In  Illinois  it  has  been  held  that  a  vacancy  in  the  office  of  justice  of  the 
peace  can  be  filled  only  by  election.^ 

2.  Proof  of  Appointment. — One  having  acted  in  the  capacity  of  a  justice 
of  the  peace,  the  presumption  will  be  indulged,  nothing  to  the  contrary  appearing, 
that  he  was  duly  commissioned  or  appointed  to  the  office  whose  functions  he 
exercised.^  The  certificate  of  the  officer  himself  is  sufficient  proof  that  one  is, 
in  fact,  a  justice  of  the  peace.^*^ 

3.  Continuance  in  Office. — It  has  been  held  that  a  justice  of  the  peace  in 
Illinois  does  not  cease  to  be  an  officer  when  his  resignation  is  tendered  and  ac- 
cepted, but  he  continues  in  office  until  his  successor  is  chosen  and  qualified.^ ^ 

B.  Removal. — A  justice  of  peace,  in  the  District  of  Columbia,  was  held  not 
removable  at  the  will  of  the  president. ^^ 


"It  has  been  decided  in  this  court,  that 
a   justice   of   the   peace   is   an   officer;   nor 

can  it  be  conceived  that  the  affirmative  of 
this  proposition,  was  it  now  undecided, 
•could  be  controverted.  Under  the  sanc- 
tion of  a  law,  he  is  appointed  by  the 
president,  by  and  with  the  advice  and 
consent  of  the  senate,  and  receives  his 
commission  from  the  president.  We 
l<now  not  by  what  terms  an  officer  can  be 
defined,  which  would  not  embrace  this 
description  of  persons.  If  he  is  an  offi- 
cer, he  must  be  an  officer  under  the  gov- 
ernment of  the  United  States.  Deriving 
all  his  authority  from  the  legislature  and 
president  of  the  United  States,  he  cer- 
tainly is  not  the  officer  of  any  other  gov- 
ernment." Wise  V.  Withers,  3  Cranch 
3;!1,  334,  2  L.  Ed.  457. 

2.  Justices  of  the  peace  in  the  District 
of  Columbia,  in  the  exercise  of  the  juris- 
diction conferred  upon  them  by  congress 
to  try  and  determine  cases,  criminal  or 
civil,  are  doubtless  in  some  sense,  judicial 
officers.  Capital  Traction  Co.  v.  Hof,  174 
U.  S.  1,  17,  43  L.  Ed.  873.  following  Wise 
V.  Withers,  3  Cranch  331,  2  L.  Ed.  457. 
See  the  title  COURTS,  vol.  4,  p.  861. 

3.  Justices  of  the  peace  are  not  inferior 
courts  of  the  United  States,  for  the  con- 
stitution requires  judges  of  all  such  courts 
to  be  appointed  during  good  behavior. 
Nor  are  they  in  any  sense  courts  of  rec- 
ord. Capital  Traction  Co.  v.  Hof,  174  U. 
S.  1,  17,  43  L.   Ed.  873. 

4.  Not  a  part  of  county  court. — Justices 
of  the  peace  of  Muhlenburg  County,  Ken- 
tucky, do  not  constitute  a  necessary  part 
of  the  county  court  when  levying  a  tax 
to  pay.  a  judgment  against  the  county. 
Meriwether  v.  Muhlenburg  County  Court, 
120   U.   S.  354,  355,  30   L.   Ed.   653. 


5.  When  complete. — Marbury  v.  Madi- 
son, 1  Cranch  137,  2  L.  Ed.  60. 

6.  Appointment  not  revocable. — A  jus- 
tice of  the  peace  when  his  commission  was 
signed  by  the  president  and  sealed  by  the 
secretary  of  the  state  was  appointed;  and 
as  the  law  creating  the  office  gave  the 
officer  a  right  to  hold  for  five  years  in- 
dependent of  the  executive,  the  appoint- 
ment was  not  revocable  but  rested  in  the 
officer's  legal  rights,  which  are  protected 
by  the  laws  of  his  country.  Marbury  v. 
Madison.  1  Cranch  137,  2  L.  Ed.  60. 

7.  Right  to  a  commission. — Under  the 
act  of  congress  of  February,  1801,  provid- 
ing: "that  there  shall  be  appointed  in  and 
for  each  of  the  two  counties  of  the  District 
of  Columbia,  such  number  of  discreet  per- 
sons to  be  justices  of  the  peace,  aj;  the 
president  of  the  United  States  shall  from 
time  to  time  think  expedient,  to  continue 
in  office  for  five  years,"  one  who  has 
been  appointed  justice  of  the  peace  has 
the  right  to  a  commission  as  evidence  of 
such  appointment.  Marbury  v.  Madison, 
1  Cranch  137,  2  L.  Ed.  60. 

8.  In  Illinois. — Oregon  v.  Jennings,  119 
U.  S.  74,  90,  30  L.  Ed.  323. 

9.  Acting  in  capacity  of  justice. — Tngra- 
ham  T'.  United  States,  155  U.  S.  434,  438, 
39  L.  Ed.  213. 

10.  Certificate  of  justice  proof  of  ap- 
pointment.— Elwood  V.  Flannigan,  104  U. 
S.  566,  569,  26  L.  Ed.  844. 

11.  Continues  in  office  till  successor 
qualifies.— Badger  v.  Bolles,  93  U.  S-  599, 
601,  23  L  Ed.  991.  See,  also,  Oregon  v. 
Tennings,  119  U.  S.  74,  90,  30  L.  Ed.  323. 
See,  generally,  the  title  PUBLIC  OFFI- 
CERS. 

12.  Not  removal  at  will  of  president. — Mar- 
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III.    Duties  and  Liabilities. 

A.  Duties. — Sections  3  and  4  of  the  act  of  congress  of  March  1,  1823,  made 
it  the  duty  of  every  justice  of  the  peace  of  the  District  of  Columbia  to  keep  a 
docket  containing  a  record  of  his  proceedings.  (Rev.  Stat.  D.  C,  §§  1000, 
1001.)  13  It  is  the  duty  of  a  justice  of  the  peace  in  the  territory  of  Idaho,  to 
certify  for  trial  to  the  district  court  a  case  involving  the  title  to  land.i'* 

B.  Liabilities. — The  act  of  congress  of  March  1,  1823,  §§  3  and  4,  subjects 
a  justice  of  the  peace  of  the  District  of  Columbia  to  damages  to  any  person  in- 
jured by  his  neglect  to  keep  a  docket  containing  a  record  of  his  proceed- 
ings. ^^  If  the  return  of  a  justice  is  false,  it  has  been  held  that  he  is  liable  to 
an  action  at  the  instance  of  the  injured  party.^^  And  it  was  also  held  that  if  a 
justice  of  the  peace  had  acted  contrary  to  justice,  an  information  will  be  granted 
against  him.^'^ 

IV.    Jurisdiction. 

A.  In  Civil  Cases — 1.  Lv  General. — See  post,  "Jurisdiction  as  Dependent 
on  Amount  in  Controversy,"  IV,  A,  3;  "Amount  in  Controversy,"  VI,  A,  L 
By  the  act  of  February  19,  1895,  ch.  100,  §§  1,  2,  justices  of  the  peace  of  the 
District  of  Columbia  have  been  granted  (with  the  same  exceptions  as  in  the  act 
of  February  22,  1867,  ch.  63,  also  excepting,  however,  actions  for  damages  for 
breaches  of  promise  to  marry,  and  not  excepting  actions  for  assault  or  for  as- 
sault and  battery)  exclusive  original  jurisdiction  of  "all  civil  pleas  and  actions, 
including  attachment  and  replevin,  where  the  amount  claimed  to  be  due  or  the 
value  of  the  property  sought  to  be  recovered  does  not  exceed"  one  hundred  dol- 
lars, and  concurrent  original  jurisdiction  with  the  supreme  court  of  the  District 
of  Columbia,  where  it  is  more  than  one  hundred  and  not  more  than  three  hun- 
dred dollars."^^  Where  the  statutory  grounds  of  the  jurisdiction  of  a  magis- 
trate do  not  appear  on  the  face  of  the  proceedings  before  him,  they  are  con- 
sidered "corum  non  judice."^^  In  New  Jersey  a  justice  has  no  jurisdiction  to 
condemn  a  poaching  oyster  sloop  seized  in  waters  outside  of  the  limits  of  his 
county.2o 

2.  Jurisdiction  as  Dependent  upon  Nature  of  Proceedings — a.  In  Ac- 
tions of  Trover. — See  the  title  Trover  and  Conversion.  Actions  of  trover 
were  expressly  excepted  from  the  jurisdiction  of  justices  of  the  peace  in  Penn- 
sylvania.-i 

b.  To  Try  Title  to  Land. — In  the  territory  of  Utah  a  justice  of  the  peace  has 
no  jurisdiction  where  the  title  or  boundary  of  lands  is  in  dispute  or  when  the 
debt  or  sum  claimed  exceeds  one  hundred  dollars. 22 

c.  In  Controversies  Concerning  Land  in  Indian  Reservations. — If  a  justice  of 

bury    V.     Aladison,    1     Cranch    137,    2    L.  18.  Act      of      February,      1895.— Capital 

Ed.  60.  Traction  Co.  v.  Hof,  174  U.  S.  1,  42,  43  L- 

13.  Duty  of  justice  to  keep  a  docket. —      Ed.  873. 

Capital  Traction  Co.  v.  Hof,  174  U.   S.  1,  19.  Grovmds  of  jurisdiction  must  appear. 

31.  43  L.  Ed.  873.  — Walker  v.  Turner,  9  Wheat.   541,   547,  G 

14.  Must    certify   to    district    court   case       L.  Ed.  155. 

involving  title  to  land. — Langford  v.  ^Mon-  20.  Under  the  law   of   New  Jersey  pro- 

teith,  102  U.  S.  145.  148,  26  L.  Ed.  53.     See,  hibiting    nonresidents    from    raking    clams 

also,  Ferris  v.  Higley,  20  Wall.  375,  22  L.  and  oysters  in  the  waters  of  that  state,  a 

Ed.  383.  justice  of  Mommouth  County,  New  Jersey, 

15.  Liable  for  neglect  to  keep  docket. —  has  no  jurisdiction  to  condemn  a  sloop, 
Capital  Traction  Co.  v.  Hof,  174  U.  S.  1,  which,  though  seized  within  the  limits  of 
31,  43  L.  Ed.  873.  that  state,  was  not  seized  within  the  limits 

16.  Liable  for  false  return. — Overseers  of  IMommouth  County,  and  which  had 
V.  Cummings,  2  Dall.  114,  1  L.  Ed.  312.  raked  no  clams  on  that  day.  Thompson  v. 
See  post,  '-Certiorari."  VT,  B.  And  see.  Whitman,  18  Wall.  457.  469.  21  L.  Ed.  897. 
generally,  the  titles  JUDGES,  ante,  p.  538;  21.  Jurisdiction  of  justice  of  peace  in 
PUBLIC  OFFICERS.  Pennsylvania. — Lawrence  v.  Doublebower, 

17.  Cannot    act    contrary     to     justice.—  2  Dall.  73,  1  L.  Ed.  294. 

Overseers  v.  Cummings,  2  Dall.  114,  1   L.  22.  Juris-^^ction    of   territory   of   Utah. — 

Ed.  312.  Ferris  v.   Higley,  20   Wall.   375,  22   L.   Ed. 
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the  peace  has  jurisdiction  of  the  subject  matter,  he  has  jurisdiction  of  the  parties 
where  the  controversy  is  between  white  men  concerning  land  on  the  reservation 
of  an  Indian  Tribe  with  whom  no  treaty  exists. ^^ 

3.  Jurisdiction  as  Dependent  upon  Amount  in  Controversy. — Where  a 
justice  has  exceeded  his  jurisdiction,  by  giving  judgment,  and  issuing  an  exe- 
cution for  a  greater  sum  than  his  jurisdictional  limit,  the  whole  proceeding  is 
a  nullity.2-* 

B.  In  Criminal  Cases. — See  the  title  Criminal. Law,  vol.  5,  p.  43.  By  the 
common  law,  justices  of  the  peace  had  some  criminal  jurisdiction. ^s  The  power 
of  justices  of  the  peace  to  arrest  deserting  seamen  and  deliver  them  on  board 
their  vessel  is  not  within  the  definition  of  the  "judicial  power"  as  defined  by  the 
constitution,  and  may  be  lawfully  conferred  upon  state  officers. ^^ 

V.    Recognizance. 

Conformable  to  an  early  act  of  assembly  of  Pennsylvania,  the  defendant  after 
judgment  was  given  against  him  by  a  justice,  ought  to  have  entered  into  a 
recognizance  instanter  with  at  least  one  good  surety. 2^ 

VI.    Review  of  Proceedings. 

A.  Appeal  and  Error.— See  the  title  Appeal  and  Error,  vol.  2,  p.  333. 

1.  Amount  in  Controversy. — See  ante,  "In  General,"  IV,  A,  1;  "Jurisdic- 
tion as  Dependent  on  Amount  in  Controversy,"  IV,  A,  3.  Under  the  act  of 
1895,  as  under  the  previous  acts  of  congress  where  the  matter  in  controversy 
exceeds  five  dollars  in  value,  an  appeal  lies  to  a  court  of  record  from  any  judg- 
ment of  a  justice  of  the  peace,  whether  rendered  upon  a  verdict  or  not,  and 
either  party  may  have  a  trial  by  a  common-law  jury  in  the  appellate  court. ^s 

I.  Course  of  Appeal. — Cases  appealed  from  a  justice  of  the  peace  court  to 
the  District  of  Columbia  supreme  court,  cannot  then  be  appealed  to  the  dis- 
trict court  of  appeals. 2'J 

B.  Certiorari. — See  the  title  Certiorari,  vol.  3,  p.  651. 

1.  When  Proper. — As  an  appeal  lies  from  the  judgment  of  the  justice  of  the 
peace,  his  proceedings  cannot  be  quashed  by  writ  of  certiorari,  unless  for  want 

883.     See,  also,  Langford  v.  Monteith,  102  25.    At   common   law. — Capital  Traction 

U.  S.  145,  26  L.  Ed.  53.  Co.  v.   Hof,   174  U.   S.  1,  16,  43   U  Ed.  873. 

Idaho. — Under  §  347  of  the  act  to  regu-  26.  State  justices   have   power  to  arrest 

late   civil   proceedings   in   the   territory  of  deserting  seamen. — Robertson  v.  Baldwin, 

Idaho,  a  justice  of  the  peace  has  no  juris-  165  U.  S.  275,  280,  41  L.  Ed.  715.     See  the 

diction  to  decide  a  question  involving  the  title  SEAMEN. 

title  to  real  property.     Langford  v.   Mon-  27.  Recognizance  in  Pennsylvania. — Cal- 

teith,  102  U.  S.  145,  147,  20  L.  Ed.  53.      _  _  vert  v.  Pitt,  1  Dall.  406,  1  L.  Ed.  197.     See 

23.  In  a  suit  between  white  men,  citi-  post,  "Efifect  of  Appeal."  "^'^T.  C.  Ar"--!  "^"^ 
zens  of  the  United  States,  where  the  prem-  the  title  BAIL  AND  RECOGNIZANCE, 
ises  in   dispute  are  on  the   reservation  of  vol.  2,  p.  765. 

the   Nez   Perce   Indians,   with   which  tribe  28.  Right    to    appeal. — Capital    Traction 

the    government    has    no    treaty    excluding  Co.  v.  Hof,  174  U.  S.  1,  42.  43  L.  Ed.  873. 

their  lands  from  territorial  or  state  juris-  Meaning  of  words  "in  all  cases." — Where 

diction,  a  justice  of  the  peace  has  jurisdic-  the   right   of  appeal   to   a   court   of   record 

tion  of  the  parties,  if  the  subject  matter  is  was   expressly    given    "in    all    cases    where 

one    of    which    he    can    take     cognizance.  the  debt  or  demand  doth  exceed  the  sum 

Langford  v.  Monteith,  102  U.  S.  145,  147,  of  five  dollars,  and  either  plaintiff  or  de- 

26  L.  Ed.  53.     See  the  title  INDIANS,  vol.  fendant    shall    think    him    or    herself    ag- 

6,  p.  906.  grieved  by  the  judgment  of  any  justice  of 

24.  "It  appearing  upon  the  face  of  the  the  peace,"  the  words  "in  all  cases,"  in 
record,  that  the  justice  has  exceeded  his  their  natural  meaning,  include  cases  which 
jurisdiction,  by  giving  judgment,  and  issu-  have  been  tried  by  a  jury  before  the  jus- 
ing  an  execution,  for  a  greater  sum  than  tice  of  the  peace,  as  well  as  those  tried  by 
ten  pounds,  we  cannot  but  consider  the  him  without  a  jury.  Capital  Traction  Co. 
whole  as  a  nullity;  and,  for  that  reason  v.  Hof,  174  U.  S.  1,  37,  43  L.  Ed.  873. 
alone,  discharge  the  defendant."  Geyger  29.  When  appeal  does  not  lie  to  district 
V.  Stoy,  1  Dall.  135,  1  L.  Ed.  70  (Pennsyl-  court  of  appeals. — In  re  Key,  189  U.  S.  84, 
vania).     See  ante,  "In  General,"  IV,  A,  1;  47  L-  Ed.  720. 

post,  "Amount  in  Controversy,"  VI,  A,  1. 
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•of  jurisdiction,  appearing  on  the  face  of  his  record.^^^ 

2.  The  Affidavit. — The  affidavit  of  the  defendant  that  the  debt  had  been 
proved  before  the  justice  of  the  peace  by  the  plaintiff's  oath  alone,  must  be 
deemed  sufficient  for  throwing  the  onus  probandi  upon  his  adversary  upon  cer- 
tiorari to  remove  the  judgment  of  the  justice.^i 

C.  Effect  of  Appeal. — It  has  been  held  that  after  appeal  and  security  given, 
a  justice  of  the  peace  in  Pennsylvania  cannot  issue  an  execution  against  the 
original  defendant,  but  must  proceed  against  the  bail  upon  the  recognizance.^^ 

D.  Hearing  and  Determination — 1.  In  General. — Where  a  case  is 
brought  upon  a  certiorari  from  a  justice's  court,  even  though  the  superior  court 
should  highly  disapprove  of  the  conduct  of  the  justice,  it  must  take  the  case 
as  stated  upon  the  return.'^^ 

2.  Affirmance. — When  on  certiorari,  the  judgment  of  a  Pennsylvania  court 
was  affirmed,  it  was  ruled  by  the  court  that  execution  might  issue  at  once  with- 
out referring  the  cause  again  to  the  justice.^^ 

3.  Reversal. — The  judgment  of  a  justice  of  the  peace  will  be  reversed  on 
certiorari  where  the  summons  is  defective.^^ 

JUSTIFIABLE  AND  EXCUSABLE  HOMICIDE.— See  the  title  Homicide, 
vol.  6,  p.  701. 

KANSAS. — See  the  title  Criminal  Law,  vol.  5,  p.  85. 

KEEP.— See  note  1. 

KENTUCKY.— See  the  titles  Aliens,  vol.  1,  p.  228;  Boundaries,  vol.  3, 
p.  496. 

KIDNAPPING. — See  the  title  Abduction  and  Kidnapping,  vol.  1,  p.  48. 

KINDRED.— See  the  title  Descent  and  Distribution,  vol.  5,  p.  ZZ7. 

KIOWAS.— See  the  title   Indians,  vol.  6,  p.  906. 

KNIGHTS  OF  PYTHIAS.— See  the  title  Beneficial  and  Benevolent  As- 
sociations, vol.  3,  p.  211. 

KNIT  GOODS.— See  Arnold  v.  United  States,  147  U.  S.  494,  499,  ?>7  L.  Ed. 
253.     And  see,  generallv.  the  title  Revenue  Laws. 

KNOW— KNOWINGLY.— See  note  2. 

30.  Proceedings  quashed  for  want  of  ju-  the  title  COLLISION,  vol.  3,  p.  903.  See 
risdiction.— Harris  v.  Barber,  129  U.  S.  36G,       COURSE,  vol.   4,  p.   860. 

371.  32  L.  Ed.  697.  Keep  in  repair. — A  clause  in  a  city  or- 

31.  Burden  of  proof. — Vansciver  v.  Bol-  dinancc  providing  that  a  railway  company 
ton,  2  Dall.  114,  1  L.  Ed.  312.  shall  keep  in  repair  and  good  condition  a 

32.  Execution  cannot  issue  after  appeal  certain  amount  of  the  street  does  not  ren- 
and  security  given. — Plowman  v.  Abrams,  dcr  the  company  liable  for  curbing,  grad- 
1  Dall.  316,  1  L.  Ed.  154.  See  ante,  "Re-  ing,  and  paving  the  streets  with  an 
cognizance,"  V.  entirely  new  pavement;  but  extends  to  re- 

33.  In  certiorari  the  return  is  conclusive.  pairs  only.  Chicago  v.  Sheldon,  9  Wall. 
— Overseers  v.  Cummings,  2  Dall.  114,  1  L.  50,  54,  19  L.  Ed.  594.  See,  generally,  the 
Ed.  312.     See  ante,  "Liabilities,"  III,  B.  title  STREET  RAILWAYS. 

34.  Execution  issues  upon  affirmance. —  2.  Know. — "It  may  fairly  be  assumed 
Robbins  v.  Whitman.  1  Dall.  410,  1  L.  Ed.  that  one  who  has  reason  to  believe  a  fact 
199.  See  the  title  EXECUTIONS,  vol.  6,  exists,  knows  it  exists.  Certainly,  if  he  be 
p.  84.  a    reasonable    being."      Shaw    v.    Railroad 

35.  Defective  summons.— See  Pinchin  v.  Co.,  101  U.  S.  557,  566,  25  L.  Ed.  892. 
Fry,  1  Dall.  405,  1  L.  Ed.  197.    And  see  the  Personal  acquaintance. — "To  be  'person- 
title  SUMMONS  AND  PROCESS.  ally   acquainted    with'    and    to   'know   per- 

1.     Keep    her    course. — A    vessel    whose  sonally'  are  equivalent  phrases."     Kelly  v. 

duty  it  is  to  keep  her  course  under  rule  23  Calhoun,  95  U.   S.   710,  713,  24  L.   Ed.  544. 

of  Revised  Statutes,  §  4223,  rules  of  navi-  Knowingly. — "In    their    ordinary    accep- 

gation    for    the    prevention    of    collisions,  tation,  the  words  'unlawfully,  willfully  and 

does    not   comply   with    that    duty   by   re-  knowingly,'    when    applied    to    an    act    or 

versing  her  engines  and  ceasing  to  move  thing  done,  import  knowledge  of  the  act 

at    all.      A    vessel    which    voluntarily    be-  or  thing  so  done,  as  well  as  an  evil  intent 

comes  motionless  cannot  properly  be  said  or  bad  purpose  in  doing  such  things;  and 

to    keep    her    course.      The    Britannia,    153  when  used  in  an  indictment  in  connection 

U.   S.   130,   142,   38   L.    Ed.   660.     See,  also  with  the  charge  of  having  deposited  in  the 
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KNOWLEDGE.— See  the  titles  Evidence,  vol.  5,  p.  1025;  Fraud  and  Dh- 
CEiT,  vol.  6,  p.  399.     And  see  note  1. 
KNOWN.— See  note  2. 
LABEL.— See  note  3. 


mails  an  obscene,  lewd  and  lascivious 
paper,  contrary  to  the  statute  in  such  case 
made  and  provided,  could  not  have  been 
construed  as  applying  to  the  mere  deposit- 
ing in  the  mail  of  a  paper  the  contents  of 
which  at  the  time  were  wholly  unknown 
to  the  person  depositing  it."  Price  v. 
United  States,  165  U.  S.  311,  314,  41  L.  Ed. 
727;  Rosen  v.  United  States,  161  U.  S.  29, 
33.   40   L.    Ed.    606. 

Knowingly  as  a  positive  averment. — In 
Dunlnir  V.  United  States,  156  U.  S.  185, 
192,  39  L.  Ed.  390,  the  court  says:  "They 
charge  that  the  defendant  'did  willfully, 
unlawfully,  and  kno\wingly,  and  with  intent 
to  defraud  the  revenues  of  the  United 
States,  smuggle  and  clandestinely  intro- 
duce into  the  United  States'  the  prepared 
opium.  It  is  stated  in  I  Bishop  Crim. 
Pro.  (3d  Ed.),  §  504,  that  'the  words 
knowingly  or  "well  knowing"  will  supply 
the  place  of  a  positive  averment  that  the 
defendant  knew  the  fact  subsequently 
stated.'  And  to  like  eflect  are  the  au- 
thorities generally.  The  language  of  the 
indictment  quoted  excludes  the  idea  of 
any  unintentional  and  ignorant  bringing 
into  the  coutry  of  prepared  opium  upon 
which  the  duty  had  not  been  paid,  and  is 
satisfied  only  by  proof  that  such  I)ring- 
ing  in  was  done  intentionally,  knowingly, 
and  with  intent  to  defraud  the  revenues  of 
the   United  States." 

Reckless  statements. — A  statement 
recklessly  made,  without  knowledge  of  its 
truth,  is  a  false  statement  knowingly 
made,  within  the  settled  law.  Cooper  v. 
Schlesinger,  111  U.  S.  148,  155,  28  L.  Ed. 
382. 

Knowingly  and  willfully. — "The  statute 
of  congress  by  its  terms  applies  only  to 
persons  who  'knowingly  and  willfully'  ob- 
struct or  retard  the  passage  of  the  mail, 
or  of  its  carrier;  that  is,  to  those  who 
know  that  the  acts  performed  will  have 
that  efTect,  and  perform  them  with  the 
irtention  that  such  shall  be  their  opera- 
tion. When  the  acts  which  create  the  ob- 
struction are  in  themselves  unlawful,  the 
intention  to  obstruct  will  be  imputed  to 
their  author,  although  the  attainment  of 
other  ends  may  have  been  his  primary  ob- 
icct.  The  statute  had  no  reference  to  acts 
lawful  in  themselves,  from  the  execution 
of  which  a  temporary  delay  to  the  mails 
unavoidably  follows."  United  States  v. 
Kirby,  7  Wall.  482,  485,  19  L.  Ed.  278. 
7  U  S  Enc— 50 


Knowingly   in    sense    of   fraudulently. — 

As  to  the  use  of  knowingly  in  the  sense 
of  fraudulently,  see  CHquot's  Champagne, 
3  Wall.    114,   144,   18   L.   Ed.   116. 

1.  Knowledge. — "Doing  or  omitting  to 
do  a  thing  knowingly  and  willfully,  im- 
plies not  only  a  knowledge  of  the  thing, 
but  a  determination  with  a  bad  intent  to 
do  it  or  to  omit  doing  it."  Felton  v. 
United  States,  96  U.  S.  699,  702,  24  L.  Ed. 
875. 

Knowledge  and  belief. — A  statute  ex- 
cepted veins  or  lodes  known  to  exist  in 
public  lands  granted.  It  was  held  that  be- 
lief, after  examination,  in  the  existence  of 
a  lode,  was  not  knowledge  of  the  fact;  that 
between  mere  belief  and  knowledge  there 
was  a  wide  difference.  Iron  Silver  Min. 
Co.  V.  Reynolds,  124  U.  S.  374,  384,  31  L. 
Ed.  466;  Sullivan  v.  Iron  Silver  Min.  Co., 
143  U.  S.  431,  436.  36  L.  Ed.  214.  See, 
generally,  the  titles  MINES  AND  MIN- 
ERALS;  PUBLIC  LANDS. 

Suspicious  circumstance. — Where  the 
endorsee  of  a  bill  of  lading,  at  the  time  of 
the  transfer,  knew  facts  from  which  he 
had  reason  to  believe  that  the  endorser 
was  not  the  lawful  owner  and  had  no 
right  to  dispose  of  it,  it  was  held  that  there 
being  reason  to  believe  that  the  endorser 
I'.ad  no  right  to  negotiate  the  bill,  this  fell 
very  little,  if  anv,  short  of  knowledge. 
Shaw  V.  Railroad 'Co.,  101  U.  S.  557,  566, 
29  L.  Ed.  892.  See  the  title  BILL  OF 
LADING,  vol.   3,  p.   241. 

2.  Known  equivalent. — As  to  the  use  of 
the  term  in  the  patent  law,  see  Morley 
Sewing  Machine  Co.  v.  Lancaster,  129  U. 
S.  263,  290.  32  L.  Ed.  715.  And  see  the 
title  PATENTS. 

Known  or  used. — The  true  meaning  of 
the  words  "not  known  or  used  before  the 
application"  as  used  in  the  patent  law,  is 
"known  or  used  by  the  public,  before  the 
application."  Pennock  v.  Dialogue,  2  Pet. 
1.  18,  7  L.  Ed.  327.  See,  generally,  the 
title  PATENTS. 

Known  to  exist — Known  veins  or  lodes 
— Known  mines. — See  the  title  MINES 
AND  MINERALS. 

3.  Label.— See  Higgins  v.  Keuffel,  140  U. 
S.  428,  433,  35  L.  Ed.  470.  And  see  the 
title  COPYRIGHT,  vol.  4.  p.  605.  See, 
also,  the  title  TRADEMARKS.  TRADE- 
NAMES AND  UNFAIR  COMPETI- 
TION, where  label  and  trademark  are 
distinguished. 
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I.   In  General,  786. 

II.  National  Eight  Hour  Laws,  786. 

A.  Act  of  Congress  of  June  25,  1868,  786. 

1.  Construction  of  Act,  786. 

2.  Right  of  Laborer  Working  for  Contractor  to  Recover  for  Work- 

ing over  Eight  Hours,  787. 

B.  Act  of  Congress  of  Aug.  1,  1892,  787. 

1.  In  General,  787. 

2.  Constitutionality,  787. 

3.  Construction  of  Act,  787. 

a.  Who  Is  a  Laborer,  787. 

b.  Dredging  Harbor  as  a  PubHc  \\'ork  of  the  United  States,  787. 
c.  Extraordinary  Emergency,  788. 

III.  State  Eight  Hour  Laws,  788. 

A.  Constitutionahty,  788. 

1.  As  to   Bakeries,  788. 

2.  As  to  State  Work,  788. 

3.  As  to  Mines  and  Smehcrs,  788. 

IV.  Preventing  Performance  of  Labor  Contracts,  788. 

CROSS   REFERENCES. 

See  the  titles  Admiralty,  vol.  1,  p.  119;  Conspiracy,  vol.  3,  p.  1099;  Con- 
stitutional Law,  vol.  4,  p.  1 ;  Police  Power  ;  Postal  Laws  ;  Sentence  and 
Punishment;  Sundays  and  Holidays. 

As  to  constitutionahty  of  a  provision  requiring  payment  of  wages  of  rail- 
road employees  immediately  when  discharged,  see  the  title  Constitutional 
Law,  vol.  4,  p.  381 ;  Due  Process  of  Law,  vol.  5,  pp.  560,  561.  As  to  con- 
stitutionality of  a  tax  on  labor  agents,  see  the  title  Constitutional  Law,  vol. 
4,  p.  379;  Interstate  and  Foreign  Commerce,  ante,  p.  269.  As  to  the  com- 
promise of  a  claim  for  working  overtime  under  eight  hour  law,  see  the  title 
Compromise  and  Settlement,  vol.  3,  p.  993.  As  to  who  is  a  laborer  under 
contract  labor  law,  see  the  title  Contract  Labor  Law,  vol.  4,  p.  549.  As  to 
who  is  a  laborer  under  lien  laws,  see  the  title  LiEns.  As  to  who  is  a  laborer 
under  mechanics'  lien  laws,  see  the  title  Mechanics'  LiEns. 

I.    In  General. 

Labor  is  property,  and  as  such  merits  protection.  The  right  to  make  it  avail- 
able is  next  in  importance  to  the  rights  of  life  and  liberty.  It  lies  to  a  large 
extent  at  the  foundation  of  most  other  forms  of  property,  and  of  all  solid  indi- 
vidual and  national  prosperity.^ 

II.  National  Eight  Hour  Laws. 
A.  Act  of  Congress  of  June  2  5,  1868 — 1.  Construction  oe  Act. — The 
first  eight  hour  labor  law  (act  of  congress  June  25,  1868,  15  Stat.  77^  prescribed 
the  length  of  time  which  constituted  a  day's  labor  when  no  special  agreement 
was  made  upon  the  subject,  but  it  did  not  regulate  the  conpensation  therefore.^ 
Nor  did  it  prevent  the  officers  and  agents  of  the  United  States  from  making 
contracts  fixing  or  giving  a  diiiferent  length  of  time  as  the  day's  work  and  such 
contracts   were   binding   upon   the   parties   making   them  f   it   was   rather   in   the 

1.  In  general. — Slaughter-House  Cases,  where  no  agreement. — United  States  v. 
16  Wall.  36,  127.  21   L.   Ed.  394.  Martin,  94  U.  S.  400,  24  L.  Ed.  128. 

2.  Act    of    1868    prescribed    eight    hours  3.  Act  of  1868  did  not  prevent  contracts 

(786) 
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nature  of  a  direction  by  the  government  to  its  agents  that  eight  hours  is  deemed 
to  be  a  proper  length  of  time  for  a  day's  labor,  and  that  his  contracts  should 
be  based  on  that  theory.^ 

2.  Right  of  Laborer  Working  for  Contractor  to  Recover  for  Working 
OVER  Eight  Hours. — Laborers  employed  by  contractors  upon  the  public  works 
of  the  United  States,  under  the  act  of  1868  could  not  recover  wages  for  the  time 
in  excess  of  eight  hours  per  day,  as  they  were  not  in  privity  with  the  United 
States.5 

B.  Act  of  Congress  of  Aug.  1,  1892 — 1.  In  General. — To  obviate  the 
construction  placed  upon  the  act  of  June  25,  1868,  congress  passed  the  act  of 
August  1,  1892,  c.  352,  27  Stat.  340,  which  limits  the  service  and  employment  of 
all  laborers  and  mechanics  employed  by  the  United  States,  by  the  District  of 
Columbia,  or  by  any  contractor  or  subcontractor  upon  any  of  the  public  works 
of  the  United  States  or  the  district,  to  eight  hours  in  any  one  calendar  day,  and 
makes  it  unlawful  and  punishable  by  fine  or  imprisonment  "to  require  or  permit 
any  such  laborer  or  mechanic  to  work  more  than  eight  hours  in  any  calendar 
day  except  in  case  of  extraordinary  emergency."*^ 

2.  Constitution aettv. — The  act  of  Aug.  1,  1892.  forbidding  the  employ- 
ment of  laborers  or  mechanics  upon  any  of  the  public  works  of  the  United 
States  for  more  than  eight  hours  per  day,  does  not  violate  the  fourteenth  amend- 
ment to  the  constitution  of  the  United  States."^  Nor  does  the  fact  that  congress 
has  not  general  control  over  the  conditions  of  labor  make  unconstitutional  a  law 
otherwise  valid,  because  the  purpose  of  the  law  is  to  secure  to  it  certain  ad- 
vantages, so  far  as  the  law  goes.^ 

3.  Construction  of  Act — a.  Who  Is  a  Laborer. — Deck  hands,  cranemen, 
captains,  mates,  scowmen,  engineers,  firemen  and  foremen,  employed  upon 
dredges  and  scows  used  in  dredging  a  channel  in  a  harbor,  are  not  laborers  or 
mechanics  within  the  meaning  of  the  act  of  Aug.  1,  1892,  forbidding  the  em- 
ployment of  laborers  or  mechanics  upon  public  works  of  the  United  States  for 
more  than  eight  hours  per  day.*^ 

b.  Dredging  Harbor  as  a  Public  Work^  of  the  United  States. — Workmen  em- 
ployed upon  vessels  dredging  a  channel  in  Boston  Harbor  are  not  employed 
upon  "any  of  the  public  works"  of  the  United  States  as  contemplated  by  the  act 
of  Aug.  1,  1892,  forbidding  the  employment  of  laborers  and  mechanics  upon 
any  of  the  public  works  of  the  United  States  for  more  than  eight  hours  per 
day.io 

for   more    than     eight   hours    per     day. —  8.   Act   of   1892   not  valid   by   reason  of 

United   States  v.   Martin,  94  U.  S.  400,  24  motives    when    otherwise    valid. — Ellis  v. 

L.  Ed.  128.  United    States,    206    U.    S.    246,    256,    51  L. 

4.  Act  of  1868  was  a  direction  from  the  Ed.   1047. 

principal   to   its   agents. — United    States  v.  United    States    does    not    waive    sover- 

I\Iartin,  94  U.  S.  400,  24  L.  Ed.  128.  eignty  by  contracting.— In   Ellis  v.  United 

5.  Laborer  working  for  contractor  can-  States,  206  U.  S.  246,  256,  51  L.  Ed.  1047, 
not   recover   for   overtime. — United    States  counsel  contended  that  the  United  States 
V.  Driscoll,  96  U.  S.  421,  24  L.  Ed.  847.  waived   its   sovereig-nty  by   making  a'  con- 
Manner    of    contractor's    payment    is    a  tract  and  the  act  of  1892  being  part  of  the 

matter  between  the  United  States  and  con-  contract,    a    breach      of    its      requirements 

tractor   only. — The  mode,  manner,  and   rate  would   only   be   a   breach   of   contract   and 

of  a  government  contractor's  compensation  could   not   be    made   a    crime.     The    court 

is  a  matter  between  the  United  States  and  said:    "The    government    purely    as    con- 

the  contractor,  and  the  laborer   has  noth-  tractor  in  the  absence  of  special  laws,  may 

ing  to  do  with  same;  and  it  cannot  form  stand  like  a  private  person,   but   by   making 

the   basis   of  a   claim  against  the   govern-  a  contract  it  does  not  give  up  its  power  to 

ment  for  working  more   than   eight   hours  make   a  law,   and  it  may  make  a  law  like 

per  day  on  such  contract.  United  States  v.  the  present  for  the  reason  stated.     We  are 

Driscoll,  96  U.  S.  421,  24  L.  Ed.  847.  of  opinion   that  the  act  is  not  contrary  to 

6.  Provisions  of   the  act   of   1892. — Ellis  the   constitution  of  the   United   States." 

V.   United   States,   206   U.   S.   246,   250,   255,  9.  Seamen  not  laborers.— Ellis  v.  United 

51  L.  Ed.   1047.  States,  20G  U.  S.  246.  51  L.  Ed.  1047. 

7.  Act  of  1892  constitutional. — Ellis  v.  10.  Dredging  a  harbor  as  a  public  work 
United  States,  206  U.  S.  246,  51  L.  Ed.  of  the  United  States.— Ellis  v.  United 
1047.  States,  206   U.    S.   246,   51    L.   Ed.   1047. 
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c.  Bxtraordinary  Emergency. — The  fact  that  a  government  contractor  was 
delayed  in  his  contract,  by  the  inabihty  to  procure  certain  timber  required  by 
the  contract,  is  not  an  extraordinary  emergency  within  the  meaning  of  the  act 
of  Aug.  1,  1892.11 

III.    State  Eight  Hour  Laws. 

A.  Constitutionality — 1.  As  to  Bakeries. — A  prohibition  to  enter  into  any 
contract  of  labor  in  a  bakery  for  more  than  ten  hours  per  day  and  sixty  hours 
a  week  as  provided  in  §  110  of  the  New  York  labor  law,  is  not  a  valid  exer- 
cise of  the  police  power  but  an  arbitrary  and  unreasonable  interference  with 
the  liberty  of  the  person  and  freedom  of  contract,  provided  for  by  the  federal 
constitution,  as  the  business  is  not  dangerous  in  any  degree  to  morals,  or  in  any 
real  and  substantial  degree  to  the  health  of  the  employees  and  there  is  there- 
fore no  reasonable  ground  for  interfering  with  the  liberty  of  person  or  the 
right  of  free  contract. i^ 

2.  As  TO  State  Work. — A  state  law  making  it  a  criminal  offense  for  an  em- 
ployer to  require  an  employee  to  work  more  than  eight  hours  per  day  upon  work 
performed  by  or  on  behalf  of  the  state  or  by  or  on  behalf  of  a  municipal  cor- 
poration, does  not  violate  the  fourteenth  amendment  to  the  constitution  of  the 
United  States.i^ 

3.  As  TO  Mines  and  Smelters. — The  act  of  Utah  of  March  30,  1896,  c.  72, 
limiting  the  hours  of  employment  in  underground  mines  and  in  smelters  and 
ore  reduction  works  to  eight  hours  per  day,  is  a  valid  exercise  of  the  police 
powder  of  the  state  as  these  occupations  when  too  long  pursued,  the  legislature 
has  deemed  detrimental  to  the  health  of  employees,  and  when  there  is  reasonable 
grounds  for  believing  so,  its  decision  is  not  reviewable  in  the  federal  court ; 
nor  does  it  violate  the  fourteenth  amendment  in  that  it  deprives  any  person  of 
the  equal  protection  of  the  laws  or  abridge  the  privileges  and  immunities  of 
citizens  of  the  United  States,  or  deprive  any  one  of  his  property  and  liberty 
without  due  process  of  law.i* 

IV.    Preventing  Performance  of  Labor  Contracts. 

See  the  title  Civil  Rights,  vol.  3,  p.  818. 

LABOR  COMBINATIONS.— Sec  the  title  Lador,  ante,  p.  786. 
LABORER.— See  note   1. 

11.  Delay    in    timber    as    "extraordinary  laborers   does    not   include    preaching    and 
emergency." — Ellis    v.    United    States,    206  preachers;  and  the  act  to  prohibit  impor- 
U.  S.  24G,  51  L.  Ed.  1047.  tation  of  foreigners  and  aliens  under  con- 
Intentional   breaking    of    act    of    1892. —  tract  to  perform  labor  in  the  United  States 

Where    mechanics    were    permitted    by    a  has   no  application  to  a  contract  between 

contractor  to  work  more  than  8  hours  per  a  religious  society  or  congregation  in  this 

day   upon    public    works    of   the       United  country  and  a  minister  of  the  gospel,  who 

States    under    the    mistaken    idea    that    an  is  an  alien,  to  come  and  minister  to  them, 

extraordinary    emergency    existed,    he    in-  but  only  to  cheap  and  unskilled  labor.  The 

tentionally  broke  the  act  of  Aug.   1,  1892,  Church    of    the    Holy    Trinity    v.    United 

forbidding     such     employment     except     in  States,   143   U.   S.   457,  463,   36   L.    Ed.   226. 

extraordinary    emergencies,    in    the    only  See,  also.  United  States  v.  Laws,  163  U.  S. 

sense   the   law  ever   considers   intent.   Ellis  258,  264,  41  L-  Ed.  151.     See  the  title  CON- 

V.  United  States,  206  U.  S.  246,  51  L.  Ed.  TRACT  LABOR  LAW,  vol.  4,  p.  550. 
1047.  Bookkeeper    and    general    manager. — In 

12.  Limiting  hours  of  labor  in  bakeries.  Vane  v.  Xewcomber,  132  U.  S.  220,  236,  33 
— Lochner  v.  New  York,  19S  U.  S.  45,  49  L.  Ed.  310,  the  court  says:  "In  Wakefield 
L.  Ed.  937.  V.  Fargo,  90  N.  Y.  213,  in  1882,  it  was  held 

13.  Limiting  hours  of  labor  in  state  that  a  person  employed  by  a  corporation, 
work. — Atkin  v.  Kansas,  191  U.  S.  207,  at  a  yearly  salary,  as  a  bookkeeper  and 
219,  48  L.  Ed.  148.  general  manager,  was  not  a  laborer,  serv- 

14.  Limiting  hours  of  labor  in  mines  ant,  or  apprentice,  within  the  provisions  of 
and  smelters. — Holden  v.  Hardj^  169  U.  a  statute  of  New  York  making  the  stock- 
S.   366,   42    L.   Ed.   780.  holders    of   the   corporation    'liable   for   all 

1.  Preacher  not  a  laborer. — The  com-  debts  that  may  be  due  and  owing  to  their 
mon  understanding  of  the  terms  labor  and       laborers,  servants  and  apprentices  for  serv- 
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ices  performed  for  such  corporation.'  The 
view  taken  by  the  court  was  that  the  serv- 
ices referred  to  were  menial  or  manual 
services;  that  he  who  performed  them 
must  be  of  a  class  who  usually  looked  to 
the  reward  of  a  day's  labor  or  service  for 
immediate  or  present  support,  from  whom 
the  company  did  not  expect  credit,  and  to 
whom  its  future  ability  to  pay  was  of  no 
consequence,  one  who  was  responsible 
for  no  independent  action,  but  who  did  a 
day's  work  or  a  stated  job  under  the  direc- 
tion of  a  superior;  that  the  word  'servant' 
must  be  limited  by  the  more  specific  words 
laborer  and  'apprentice,'  with  which  it  was 


associated,  and  be  held  to  comprehend 
only  persons  performing  the  same  kind  of 
service  that  was  due  from  laborers  and  ap- 
prentices; and  that  a  general  manager  was 
not  ejusdem  generis  with  an  apprentice  or 
laborer." 

Laborer's  lien. — As  to  what  is  a  laborer 
within  the  meaning  of  the  statutes  allow- 
ing liens  for  work  and  labor  on  mines,  see 
the  title  LIEXS. 

Chinese  exclusion. — As  to  meaning  of 
the  word  laborer  as  used  in  the  Chinese 
Exclusion  Acts,  see  the  title  CHINESE 
EXCLUSION  ACTS,  vol.  3,  p.  772. 
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BY   JAMES  F.    MINOR. 

I.    Scope  of  Title,  791. 

II.  What  Constitutes  Laches,  791. 

A.  Statement  of  Doctrine  and  General  Consideration,  791. 

1.  Doctrine  of  Laches  Stated,  791. 

2.  Stale  Demands,  793. 

3.  Laches  Compared  to  Limitations  at  Law,  794. 

B.  Elements,  796. 

1.  In  General,  796. 

2.  Knowledge  of  Rights,  796. 

3.  Delay  and  Want  of  Diligence,  798. 

a.  In  General,  798. 

b.  Want  of  Diligence  in  Prosecution  of  Suit  or  Claim,  799. 

c.  Want  of  Diligence  in  Collecting  Note,  801. 

4.  Change  of  Situation  and  Values,  801. 

5.  Death  of  Parties  and  Loss  of  Evidence,  802. 

6.  Prejudice  to  Adverse  Party,  803. 

7.  Prejudice  to  Third  Persons,  803. 

8.  Acquiescence  or  Abandonment,  804. 

C.  Determination  of  Question,  808. 

1.  Circumstances  of  Particular  Case  Govern,  808. 

2.  Not  a  Federal  Question,  808. 

III.  Effect  of  Laches,  808. 

A.  In  General,  808. 

B.  Affects  Privies  in  Title,  809. 

IV.  Excuses  for  Laches,  809. 

A.  In  General,  809. 

B.  Poverty  or  Pecuniary  Embarrassment,  810. 

C.  Relationship  of  Parties,  810. 

D.  Legal  Right  to  Delay.  811. 

E.  Ignorance  of  Rights,  811. 

F.  Recognition  or  Acknowledgment  of  Right,  811. 

G.  Act  of  Defendant,  812. 

H.  Pendency  of  Suit  or  Appeal,  812. 
I.  Possession,  812. 
J.  Absence  from  State,  813. 

V.  Exceptions  to  Operation  of  Doctrine  of  Laches,  813. 

A.  Express  Continuing  Trusts,  813. 

B.  Fraud,  815. 

1.  In  General,  815. 

2.  Fraud  Constructive  or  Inconclusively  Proved,  817. 

3.  Diligence  Essential,  818. 

C.  Pledge,  820. 

D.  Laches  Not  Imputable  to  Government,  820. 

E.  New  Promise  or  Acknowledgment,  823. 

VI.  Pleading  and  Practice,  823. 

A.  Bill,  823. 

B.  Necessity  and  Method  of  Raising  Objections,  824. 

1.  Necessity,  824. 
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2.  Waiver,  824. 

3.  Demurrer,  824. 

4.  Answer,  824. 

C.  Burden  of  Proof,  824. 

VII.   Application  of  Statute  of  Limitations  in  Equity,  824. 

CROSS   REFERENCES. 

^ee  tbe  titl-^  EsToppFx,  vol.  5,  p.  913;  Limitation  of  Actions  and  Adverse; 
Possession;  Maxims. 

As  lo  eltecl  ul  lacnes  in  the  various  proceedings  for  equitable  relief,  see  the 
titles  treating  thereof.  As  to  acquiescence  in  boundary  line,  see  the  title 
Boundaries,  vol.  3,  pp.  485,  500.  As  to  effect  of  laches  on  right  to  recover  in- 
terest, see  the  title  Interest,  ante,  p.  217;  As  to  laches  and  abandonment  in 
public  land  claims,  see  the  title  Public  Lands.  As  to  laches  as  barring  right 
to  disaffirm,  see  the  titles  treating  of  persons  under  disabilities,  e.  g..  Infants, 
vol.  6,  p.  1012,  and  the  fiduciary  relationships.  See,  also,  the  title  Rescission, 
Cancellation  and  Reformation.  As  to  laches  as  bar  to  injunctive  relief,  see 
the  title  Injunctions,  vol.  6,  p.  1022.  As  to  laches  as  bar  to  rescission,  can- 
cellation and  reformation,  see  the  title  Rescission,  Cancellation  and  Refor- 
mation. As  to  laches  as  ground  for  non  pros,  or  discontinuance,  see  the  title 
Dismissal,  Discontinuance  and  Nonsuit,  vol.  5,  pp.  368,  370,  383.  As  to 
laches  in  appHcation  for  mandamus,  see  the  title  Mandamus.  As  to  laches 
in  attacking  compromise  or  settlement,  see  the  title  Compromise  and  Set- 
tlement, vol.  3,  p.  999.  As  to  laches  in  attacking  proceedings  in  the  land 
office,  see  the  titles  Mines  and  Minerals;  Public  Lands.  As  to  laches  in 
claiming  right  to  redeem,  see  the  titles  Judicial  Sales,  ante,  p.  703 ;  Mortgages 
and  Deeds  of  Trust;  Sheriffs',  Constables'  and  Marshals'  Sales;  Tax- 
ation. As  to  laches  in  filing  bill  of  review,  see  the  title  Bill  of  Review,  vol. 
3,  pp.  249,  251.  As  to  laches  in  filing  transcript  on  appeal  or  error,  see  the 
title  Appeal  and  Error,  vol.  2,  p.  233,  et  seq.  As  to  laches  in  proceeding  against 
principal  debtor  as  discharging  endorser  or  surety,  see  the  titles  Bills,  Notes 
AND  Checks,  vol.  3,  p.  354;  Principal  and  Surety.  As  to  laches  in  proceeding 
to  set  aside  administrator's  sale,  see  the  title  Executors  and  Administrators, 
vol.  6,  p.  155.  As  to  laches  in  proceeding  to  set  aside  judgment,  see  the  title 
Judgments  and  Decrees,  ante,  p.  544.  As  to  laches  in  proceeding  to  set  aside 
judgment  for  usury,  see  the  title  Usury.  As  to  laches  in  respect  to  mining 
property,  see  the  title  Mines  and  Minerals.  As  to  laches  of  creditor  of  na- 
tional bank,  see  the  title  Banks  and  Banking,  vol.  3,  pp.  189,  190.  As  to  laches 
of  pledgor  of  securities  as  precluding  recovery  thereon  after  payment  to  bolder, 
see  the  title  Pledge  and  Collateral  Security.  As  to  laches  of  water  com.- 
pany  as  estopping  right  to  contest  regulating  ordinance,  see  the  title  Estoppel, 
vol.  5.  p.  981.  As  to  loss  of  exclusive  use  of  tradename  by  laches,  see  the  title 
Trademarks,  Tradenames  and  Unfair  Competition. 

I.    Scope  of  Title. 

This  title  is  confined  to  a  treatment  of  the  general  principles  governing  the 
equitable  doctrine  of  laches.  For  applications  of  the  doctrine  in  particular 
cases,  reference  must  be  had  to  the  various  titles  throughout  this  work  wherein 
the  subject  has  been  treated. 

II.     What   Constitutes  Laches. 

A.  Statement  of  Doctrine  and  General  Consideration — 1.  Doctrine 
OF  Laches  Stated. — There  is  a  defense  peculiar  to  courts  of  equity  founded  on 
lapse  of  time  and  the  staleness  of  the  claim,  where  no  statute  of  limitations  di- 
rectly governs  the  case.  In  such  cases  the  courts  often  act  upon  their  own  in- 
herent doctrine  of  discouraging,   for  the  peace  of  society,  antiquated  demands. 
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by  refusing  to  interfere  where  there  has  been  gross  laches  in  prosecuting  rights, 
or  long  acquiescence  in  the  assertion  of  adverse  rights. ^     The  doctrine  apphes 


1.  Statement  of  doctrine. — Wagner  v. 
Baird,  7  How.  234,  12  L.  Ed.  681; 
Hollingsworth  v.  Fry,  4  Dall.  345,  1  L.  Ed. 
860;  Maxwell  v.  Kennedy,  8  How.  210,  222, 
12  L.  Ed.  1051;  Badger  v.  Badger,  2  Wall. 
87,  17  L.  Ed.  836;  McQuiddy  v.  Ware,  20 
Wall  14,  19,  22  L.  Ed.  311;  Godden  v. 
Kimmell,  99  U.  S.  201,  210,  25  L.  Ed.  431; 
Hammond  v.  Hopkins,  143  U.  S.  224,  250,  36 
L.  Ed.  134;  Wehrman  v.  Conklin,  155  U. 
S.  314,  327,  39  L.  Ed.  167;  Abraham  v.  Ord- 
way,  158  U.  S.  416,  422,  39  L.  Ed.  1036; 
Gildersleeve  v.  New  Mexico  Min.  Co.,  161 
U.  S.  573,  578,  40  L.  Ed.  812;  Penn  Mut. 
Life  Ins.  Co.  v.  Austin,  168  U.  S.  685,  697, 
42   L.  Ed.  626.    2  Story  Eq.,  §  1520. 

"No  rule  of  law  is  better  settled  than 
that  a  court  of  equity  will  not  aid  a  party 
whose  application  is  destitute  of  con- 
science, good  faith  and  reasonable  dili- 
gence." Hammond  v.  Hopkins,  143  U.  S. 
224,  250,  36  L.  Ed.  134;  Gildersleeve  v. 
New  Mexico  Min.  Co.,  161  U.  S.  573,  578, 
40  L.  Ed.  812;  Penn  Mut.  Life  Ins.  Co. 
V.  Austin,  168  U.  S.  685,  697,  42  L.  Ed.  626. 

Laches  and  neglect  are  invariably  dis- 
countenanced in  equity,  and  therefore 
there  has  always  been  a  limitation  of  suits 
in  such  courts  from  the  beginning  of  their 
jurisdiction.  Limitations  of  the  kind  are 
dictated  by  experience  and  are  founded  on 
a  salutary  policy,  as  the  lapse  of  time  car- 
ries with  it  the  memory  and  life  of  wit- 
nesses, the  muniments  of  evidence  and  the 
other  means  of  judicial  proof.  Godden  v. 
Kimmell,  99  U.  S.  201,  212,  25  L.  Ed.  431; 
Brown  v.  County  of  Buena  Vista,  95  U.  S. 
157,  161,  24  L.  Ed.  422;  Hume  v.  Beale, 
17  Wall.  336,  348,  21  L.  Ed.  602;  Thomas 
V.  Brockenbrough,  10  Wheat.  146,  149,  6 
L.  Ed.  287;  Wilson  v.  Iseminger,  185  U.  S. 
55,  61,  46  L.  Ed.  804;  Curtner  v.  United 
States,  149  U.  S.  662,  676,  37  L.  Ed.  890. 

The  doctrine  of  laches  is  based  upon 
grounds  of  public  policy,  which  require, 
for  the  peace  of  society,  the  discourage- 
ment of  stale  demands.  Mackall  v.  Casi- 
lear,  137  U.  S.  556,  566,  34  L.  Ed.  776; 
Bowman  v.  Wathen,  1  How.  189,  193,  11 
L.  Ed.  97;  Hume  v.  Beale,  17  Wall.  336, 
348,  21  L.  Ed.  602;  Brown  v.  County  of 
Buena  Vista,  95  U.  S.  157,  161,  24  L.  Ed. 
422. 

The  principle  is  that  equitable  powers 
will  not  be  exercised  in  favor  of  one  who 
has  slept  upon  his  rights  until  it  has  be- 
come inequitable  to  afford  him  relief. 
Baker  v.  Cummings,  169  U.  S.  189,  208, 
42  L.  Ed.  711. 

Cases  illustrating  the  application  of  the 
doctrine  of  laches:  Societe  Fonciere  v. 
Miliken,  135  U.  S.  304,  34  L.  Ed.  208; 
Wharton  v.  Fitzgerald,  3  Dall.  503,  1  L. 
Ed.  697;  Green  v.  Biddle,  8  Wheat.  1,  5 
L.  Ed.  547;  Holt  v.  Rogers,  8  Pet.  420,  8 
L.  Ed.  995;  Lupton  v.  Janney,  13  Pet.  381, 
10  L.  Ed.  210;  Dade  v.  Irwin,  2  How.  383, 


11  L.  Ed.  308;  Erwin  v.  Lowry,  7  How. 
172,  12  L.  Ed.  655;  Maxwell  v.  Kennedy,  8 
How.  210,  222,  12  L.  Ed.  1051;  Kennedy 
V.  Bank,  8  How.  586,  12  L.  Ed.  1209;  Al- 
lore  z'.  Jewell,  94  U.  S.  506.  24  L.  Ed.  2G0; 
Sullivan  v.  Portland,  etc.,  R.  Co.,  94  U.  S. 
806,  24  L.  Ed.  324;  New  Orleans,  etc.,  Co. 
V.  Montgomery,  95  U.  S.  16,  24  L.  Ed. 
346;  Preston  v.  Preston,  95  U.  S.  200,  24 
L.  Ed.  494;  McLean  v.  Fleming,  96  U.  S. 
245,  24  L.  Ed.  828;  Davie  v.  Briggs,  97 
U.  S.  628,  642,  24  L.  Ed.  1086;  Hooper  v. 
Robinson,  98  U.  S.  528,  25  L.  Ed.  219; 
Aldridge  v.  Muirhead,  101  U.  S.  397,  25  L. 
Ed.  1013;  National  Bank  v.  Carpenter,  101 
U.  S.  567,  568,  29  L.  Ed.  815;  Kirk  v.  Ham- 
ilton, 102  U.  S.  68,  26  L.  Ed.  79;  Hoyt  v. 
Sprague,  103  U.  S.  613,  636,  26  L.  Ed.  585; 
Codciington  v.  Railroad  Co.,  103  U.  S.  409, 
26  L.  Ed.  400;  Miller  v.  Brass  Co.,  104  U. 
S.  350,  26  L.  Ed.  783;  Bronson  v.  Schulten, 
104  U.  S.  410,  26  L.  Ed.  797;  Close  v.  Glen- 
wood  Cemetery,  107  U.  S.  466,  27  L.  Ed. 
408;  Elliott  V.  Sackett,  108  U.  S.  132,  27 
L.  Ed.  678;  Meath  v.  Phillips  County,  108 
U.  S.  553,  27  L.  Ed.  819;  Holgate  v.  Eaton, 
116  U.  S.  33,  29  L.  Ed.  538;  Union  Trust 
Co.  V.  Illinois,  etc.,  R.  Co.,  117  U.  S.  434, 
29  L.  Ed.  963;  Graham  v.  Boston,  etc.,  R. 
Co.,  118  U.  S.  161,  30  L.  Ed.  196;  Hunt  v. 
Oliver,  118  U.  S.  211,  30  L.  Ed.  128;  Red- 
field  V.  Ystalyfera  Iron  Co.,  110  U.  S.  174, 
28  L.  Ed.  109;  New  Orleans,  etc.,  Ass'n 
V.  Le  Breton,  120  U.  S.  765,  30  L.  Ed.  821; 
Richards  v.  Mackall,  124  U.  S.  183,  31  L.  Ed. 
396;  Davison  v.  Davis,  125  U.  S.  90,  31 
L.  Ed.  635;  Hoskin  v.  Fisher,  125  U.  S. 
217,  31  L.  Ed.  759;  Gleason  v.  District  of 
Columbia,  127  U.  S.  133,  32  L.  Ed.  92; 
Taylor  v.  Holmes,  127  U.  S.  489,  32  L.  Ed. 
179;  Menendez  v.  Holt,  128  U.  S.  514,  32 
L.  Ed.  526;  United  States  v.  Marshall 
Silver  Min.  Co.,  129  U.  S.  579,  32  L.  Ed. 
734;  Bacon  v.  Northwestern,  etc.,  Ins.  Co., 
131  U.  S.  258,  33  L.  Ed.  128;  Young  r. 
Clarendon  Tp.,  132  U.  S.  340,  33  L.  Ed. 
356;  Brown  v.  Lake  Superior  Iron  Co.,  134 
U.  S.  530,  33  L.  Ed.  1021;  Randolph  :■. 
Quidnick  Co.,  135  U.  S.  457,  463,  34  L.  Ed. 
200;  Cressey  v.  Meyer,  138  U.  S.  525,  34 
L.  Ed.  1018;  Hanner  v.  Moulton,  138  U.  S. 
486,  34  L.  Ed.  1032;  McLean  v.  Clapp, 
141  U.  S.  429,  35  L.  Ed.  804;  Leggett  v. 
Standard  Oil  Co.,  149  U.  S.  287,  294,  37  L. 
Ed.  737;  Metropolitan  Bank  v.  St.  Louis 
Dispatch  Co.,  149  U.  S.  436,  37  L.  Ed.  799; 
Evers  V.  Watson,  156  U.  S.  527,  39  L.  Ed. 
520;  Harter  v.  Twohig,  158  U.  S.  448,  39 
L.  Ed.  1049;  Abraham  v.  Ordway,  158  U. 
S.  416,  422,  39  L.  Ed.  1036;  Keyes  v. 
Eureka,  etc.,  Min.  Co.,  158  U.  S.  150,  39  L. 
Ed.  929;  Roberts  v.  Northern  Pac.  R.  Co.. 
158  U.  S.  1,  39  L.  Ed.  873;  Simmons  v. 
Burlington,  etc.,  R.  Co.,  159  U.  S.  278,  288, 
40  L.  Ed.  150;  Townsend  v.  St.  Louis, 
etc.,  Min.  Co.,  159  U.  S.  21,  40  L.  Ed.  61; 
Willard  v.  Wood,  164  U.  S.  502,  41  L.  Ed. 
531;    Los    Angeles    v.    Los    Angeles    City 
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to  suits  relating  to  land;^  and  to  matters  of  account.^ 

An  Independent  Defense. — The  defense  of  laches,  which  in  its  nature  is 
a  defense  conceding  the  existence  of  an  earlier  legal  or  equitable  right,  and 
affirming  that  the  delay  in  enforcing  it  is  sufficient  to  deny  relief,  is  the  assertion 
of  an  independent  defense.^ 

Establishment  of  Rights  Essential  to  Laches  in  Enforcement. — The 
question  of  laches  in  the  enforcement  of  a  right  cannot  arise  until  such  rights 
have  been  established. ^ 

2,  Stale  Demands. — A  court  of  equity  always  refuses  its  aid  to  stale  and 
antiquated    demands,*^    where    no    excuse    is    shown    for    not    before    asserting 


Water  Co.,  177  U.  S.  558,  44  L.  Ed.  886; 
O'Brien  v.  Wheelock,  184  U.  S.  450,  46  L. 
Ed.  636;  United  States  v.  Martinez,  184  U. 
S.  441,  46  L.  Ed.  632;  Pam-To-Pee  v. 
United  States,  187  U.  S.  371,  47  L.  Ed. 
221;  United  States  v.  Lynah,  188  U.  S.  445, 
47  L.  Ed.  539;  Ward  v.  Sherman,  192  U. 
S.  168,  48  L.  Ed.  391;  Harriman  v. 
Northern  Securities  Co.,  197  U.  S.  244,  40 
L.  Ed.  739;  Duke  v.  Turner,  204  U.  S.  623, 
51   L.   Ed.   652. 

In  Very  v.  Levy,  13  How.  345,  361,  14 
L.  Ed.  173,  there  was  held  to  be  no  laches. 
See,  also.  Bird  v.  Louisiana  State  Bank, 
93  U.  S.  96,  23  L.  Ed.  818;  Elliott  v. 
Sackett,  108  U.  S.  132,  27  L.  Ed.  678; 
Wisconsin,  Cent.  R.  Co.  v.  Forsythe,  159 
U.  S.  46,  40  L.  Ed.  71;  Georgia  v.  Ten- 
nessee Copper  Co.,  206  U.  S.  230,  239,  51 
L.  Ed.  1038;  Buchannon  v.  Upshaw,  1 
How.  56,  11  L.  Ed.  46. 

See,  generally,  as  an  instance  of  laches 
and  delay  as  an  element  in  allowing  the  de- 
fense of  invalidity  of  municipal  aid  bonds 
to  be  set  up.  Citizens,  etc.,  Ass'n  v.  Perry 
County,  156  U.  S.  692,  39  L.  Ed.  585.  See, 
also,  the  title  MUNICIPAL,  COUNTY, 
STATE  AND  FEDERAL  AID. 

2.  Equally  applicable  to  suits  relating 
to  land. — There  is  no  foundation  in  the 
adjudged  cases  for  a  claim  that,  where  a 
suit  relates  to  land,  the  doctrine  of  laches 
has  no  application.  Abraham  v.  Ordway, 
158  U.  S.  416,  422,  39  L.  Ed.  1036.  See, 
also.  Lea  v.  Polk  County  Copper  Co.,  21 
How.  493,  16  L.  Ed.  203;  Norris  v.  Hag- 
gin,  136  U.  S.  386,  34  L.  Ed.  424;  Hall  v. 
Law,  102_U.  S.  461,  26  L.   Ed.  217. 

An  action  to  regain  a  prior  possession 
must  be  brought  within  a  reasonable  time 
after  it  has  been  lost.  If  there  has  been 
delay  in  bringing  the  suit,  the  animus  re- 
vertendi  must  be  shown  and  the  delay 
satisfactorily  accounted  for,  or  the  prior 
possessor  will  be  deemed  to  have  aban- 
doned his  claim  to  the  possession.  vSaba- 
riego  V.  Maverick,  124  U.  S.  261,  299,  31  L. 
Ed.  430.  See  the  title  LIMITATION  OF 
ACTIONS  AND  ADVERSE  POSSES- 
SION. 

3.  Matters  of  account. — In  matters  of 
account,  where  they  are  not  barred  by  the 
statute  of  limitations,  courts  of  equity  re- 
fuse to  interfere  after  considerable  lapse 
of  time,  from  considerations  of  public 
policy,  and  from  the  difficulty  of  doing  en- 
tire justice   when  the  original  transactions 


have  become  obscured  by  time  and  the  evi- 
dence may  be  lost.  Godden  v.  Kimmell,  99 
U.  S.  201,  211,  25  L.  Ed.  431;  McKnight  v. 
Taylor,  1  How.  161,  168,  11  L.  Ed.  86; 
Piatt  V.  Vattier,  9  Pet.  405,  416,  9  L.  Ed. 
173;  Bowman  v.  Wathen,  1  How.  189,  193, 
11   L.   Ed.  97. 

In  Stearns  v.  Page,  7  How.  819,  830,  12 
L.  Ed.  928,  the  complainant  sought  to 
open  an  account  stated  and  settled  twenty- 
si.x  years  before  the  filing  of  his  bill,  and 
this  account  not  rendered  by  the  defendant 
to  a  woman  unacquainted  with  business, 
and  received  by  her  without  examination, 
but  stated  from  the  books,  by  referees 
or  arbitrators  chosen  for  the  purpose,  and 
in  the  nature  of  an  award  between  the 
parties,  executed  and  acquiesced  in  by  both 
without  complaint  for  a  quarter  of  a  cen- 
tury. It  was  held  that  six  years  being  a 
statute  bar  to  an  action  of  account,  both 
at  law  and  in  equity,  the  complainant  had 
not  stated  in  his  bill,  and  sustained  by 
proof,  such  a  case  as  would  justify  the  in- 
terference of  a  court  of  equity  after  so 
great  a  lapse  of  time. 

"Every  case  must,  of  course,  depend  on 
its  own  peculiar  circumstances,  and  there 
would  be  little  profit  in  referring  to  the 
very  numerous  cases  to  be  found  in  the 
books  on  this  subject.  In  the  case  of  Mich- 
oud  V.  Girod,  4  How.  503,  504,  11  L.  Ed. 
1076,  lately  decided  in  this  court,  trans- 
actions were  investigated  after  a  lapse  of 
more  than  twenty  years;  but  the  facts 
proving  the  fraud  were  all  on  record,  and 
were  not  disputed.  The  false  accounts 
made  out  against  the  estate  of  the  deceased 
by  the  executors  were  on  file,  and  their  in- 
iquity was  apparent  on  their  face.  More- 
over, the  complainants  resided  in  Europe, 
and  were  kept  in  ignorance  of  their  rights, 
and  hindered  from  prosecuting  them  by 
the  promises,  threats,  and  fraud  of  the 
guilty  parties."  Stearns  v.  Page,  7  How. 
819,   829,   12   L.   Ed.   928. 

4.  An  independent  defense. — Moran  v. 
Horsky,  178  U.  S.  205,  214,  44  L.  Ed.  1038. 

5.  Establishment  of  rights  essential  to 
laches  in  enforcement. — Illinois,  etc.,  R. 
Co.  V.  Wade,  140  U.  S.  65,  69,  35  L.  Ed. 
342. 

6.  Stale  demands. — Simmons  v.  Burling- 
ton, etc.,  R.  Co.,  159  U.  S.  278,  291,  40  L. 
Ed.  150;  Thomas  v.  Brockenbrough,  10 
Wheat.  146,  149,  6  L.  Ed.  287;Lupton  v.  Jan- 
ney,  13  Pet.  381,  386,  10  L.  Ed.  210;  Bow- 
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3.  Laches  Compared  to  Limitations  at  Law. — See,  also,  the  title  Limita- 
tion oE  Actions  and  Adverse  Possession. — Some  degree  of  diHgence  in  bring- 
ing suit  is  required  under  all  systems  of  jurisprudence.  In  actions  at  law,  the 
question  of  diligence  is  determined  by  the  words  of  the  statute.  If  an  action 
be  brought  the  day  before  the  statutory  time  expires,  it  will  be  sustained ;  if  a 


man  v.  Wathen,  1  How.  189,  11  L.  Ed. 
97;  Creath  v.  Sims,  5  How.  192,  204,  12 
L.  Ed.  Ill;  Brobst  v.  Brock,  10  Wall.  519, 
534,  19  L.  Ed.  1002;  Godden  v.  Kimmell, 
99  U.  S.  201,  211,  25  L.  Ed.  431;  Hall  v. 
Law,  102  U.  S.  461,  466,  26  L.  Ed.  217; 
Philippi  V.  Philippe,  115  U.  S.  151,  156,  29 
L.  Ed.  336;  Gildersleeve  v.  New  Mexico 
Min.  Co.,  161  U.  S.  573,  578,  40  L.  Ed.  812; 
Penn  Mut.  Life  Ins.  Co.  v.  Austin,  168  U. 
S.  685,  697.  42  L.  Ed.  626;  Wilson  v.  Isem- 
inger,    185   U.    S.    55,   61,   46    L.   Ed.    804. 

"In  Smith  v.  Clay,  3  Brown  Ch.  639, 
note  (Amb.,  645),  Lord  Camden  said:  'A 
court  of  equity,  which  is  never  active  in 
relief  against  conscience,  or  public  con- 
venience, has  always  refused  its  aid  to 
stale  demands,  where  the  party  has  slept 
upon  his  rights,  and  acquiesced  for  a  great 
length  of  time.  Nothing  can  call  forth 
this  court  into  activity  but  conscience, 
good  faith  and  reasonable  diligence;'" 
where  these  are  wanting,  the  court  is  pas- 
sive and  does  nothing.  Laches  and  neglect 
are  always  discountenanced,  and,  therefore, 
from  the  beginning  of  this  jurisdiction, 
there  was  always  a  limitation  to  suits  in 
the  federal  supreme  court.  Gildersleeve  v. 
New  Mexico  Min.  Co.,  161  U.  S.  573,  578, 
40  L.  Ed.  812;  Penn  Mut.  Life  Ins.  Co.  v. 
Austin,  168  U.  S.  685,  696,  42  L.  Ed.  626; 
New  York  City  v.  Pine,  185  U.  S.  93,  98,  46 
L.  Ed.  820.  See,  also,  Elmendorf  v.  Tay- 
lor, 10  Wheat.  152,  168,  6  L.  Ed.  289; 
Miller  v.  Mclntyre,  6  Pet.  61,  66,  8  L.  Ed. 
320. 

This  famous  dictum  has  met  with  uni- 
versal approval  and  has  been  adopted  as 
law  by  very  many  cases.  See  Abraham  v. 
Ordway,  158  U.  S.  416,  422,  39  L.  Ed.  1036; 
Piatt  V.  Vattier,  9  Pet.  405,  417,  9  L.  Ed. 
173;  Boone  v.  Chiles,  10  Pet.  177,  248,  9  L. 
Ed.  383,  per  McLean,  J.,  dissenting;  Liv- 
ingston V.  Story,  11  Pet.  351,  407,  9  L.  Ed. 
746,  per  Baldwin,  J.,  dissenting;  McKnight 
V.  Taylor,  1  How.  161,  168,  11  L.  Ed.  86; 
Bowman  v.  Wathen,  1  How.  189,  11  L.  Ed. 
97;  Wagner  v.  Baird,  7  How.  234,  258,  12 
L.  Ed.  681;  Sample  v.  Barnes,  14 
How.  70,  14  L.  Ed.  330;  Walker 
V.  Robbins,  14  How.  584,  14  L.  Ed.  552; 
Badger  v.  Badger,  2  Wall.  87,  17  L.  Ed. 
836;  Harwood  v.  Railroad  Co.,  17  Wall. 
78,  79,  21  L.  Ed.  558;  Marsh  v.  Whitmore, 
21  Wall.  178,  22  L.  Ed.  482;  Twin-Lick 
Oil  Co.  V.  Marbury,  91  U.  S.  587,  23  L.  Ed. 
328;  Sullivan  v.  Portland,  etc.,  R.  Co.,  94 
U.  S.  806,  24  L.  Ed.  324;  Brown  v.  County 
of  Buena  Vista,  95  U.  S.  157,  160,  24  L. 
Ed.  422;  Hayward  v.  National  Bank,  96 
U.  S.  611,  617,  24  L.  Ed.  855;  Godden  v. 
Kimmell,  99  U.  S.  201,  211,  25  L.  Ed.  431; 


Speidel  v.  Henrici,  120  U.  S.  377,  387,  30 
L.  Ed.  718;  Martin  v.  Gray,  142  U.  S.  236, 
239,  35  L.  Ed.  997.  See,  also.  Story  Eq. 
Juris.,  §  1520a. 

"The  general  doctrine,  that  full  force 
will  be  given  to  presumptions  founded  on 
time,  and  that  stale  demands  will  not  be 
enforced,  to  compel  parties  to  account,  nor 
to  disturb  .contracts  or  possessions,  is  es- 
tablished on  a  very  firm  footing,  as  the 
doctrine  of  this  court,  in  Ricard  v.  Wil- 
liams, 7  Wheat.  59,  5  L.  Ed.  398;  Hughes  t^. 
Edwards,  9  Wheat.  489,  6  L.  Ed.  142; 
Willison  V.  Watkins,  3  Pet.  43,  7  L.  Ed. 
596;  Miller  v.  Mclntyre,  6  Pet.  61,  8  L. 
Ed.  320;  Piatt  v.  Vattier.  9  Pet.  405,  9  L. 
Ed.  173,  and  other  decisions."  Jenkins  v. 
Pye,   12  Pet.  241,  262,  9   L.   Ed.   1070. 

7.  Where  no  excuse  for  laches  shown.— 
Independently  of  any  statute  of  limita- 
tions, courts  of  equity  uniformly  decline 
to  assist  a  person  who  has  slept  upon  his 
rights  and  shows  no  excuse  for  his  laches 
in  asserting  them.  This  doctrine  has  been 
repeatedly  recognized  and  acted  on  here. 
Piatt  V.  Vattier,  9  Pet.  405,  9  L.  Ed.  173; 
McKnight  v.  Taylor,  1  How.  161,  11  L. 
Ed.  86;  Bowman  v.  Wathen,  1  How.  189,  11 
L.  Ed.  97;  Wagner  v.   Baird,  7  How.  234, 

12  L.  Ed.  681;  Badger  v.  Badger,  2  Wall. 
87,  17  L.  Ed.  836;  Hume  v.  Beale,  17  Wall. 
336,  21  L.  Ed.  602;  Marsh  v.  Whitmore, 
21  Wall.  178,  22  L.  Ed.  482;  Sullivan  v. 
Portland,  etc.,  R.  Co.,  94  U.  S.  806,  24  L. 
Ed.  324;  Godden  v.  Kimmell,  99  U.  S.  201, 
25  L.  Ed.  431.  In  Hume  v.  Beale,  the  court, 
in  dismissing,  because  of  unexplained  delay 
in  suing,  a  bill  by  cestuis  que  trust  against 
a  trustee  under  a  deed,  observed  that  it 
was  not  important  to  determine  whether 
he  was  the  trustee  of  a  mere  dry  legal 
estate  or  whether  his  duties  and  respon- 
sibilities extended  further.  17  Wall.  336, 
348,  21  L.  Ed.  602;  Speidel  v.  Henrici,  120 
U.  S.  377,  387,  30  L.  Ed.  718.  See,  also, 
United  States  v.  Moore,  12  How.  209,  223, 

13  L.  Ed.  958;  Hoyt  v.  Sprague,  103  U. 
S.  613,  636,  26  L.  Ed.  585;  Taylor  v.  Holmes, 
127  U.  S.  489,  32  L.  Ed.  179;  Metropolitan 
Bank  v.  St.  Louis  Dispatch  Co.,  149  U.  S. 
436,  37  L.  Ed.  799;  Lane,  etc.,  Co.  z/.  Locke, 
150  U.  S.  193,  37  L.  Ed.  1049;  Thorn  Wire 
Hedge  Co.  v.  Washburn,  etc.,  Mfg.  Co., 
159  U.  S.  423,  444,  40  L.  Ed.  205;  Gilder- 
sleeve V.  New  Mexico  Min.  Co.,  161  U. 
S.  573,  578,  40  L.  Ed.  812;  Penn  Mut.  Life 
Ins.  Co.  V.  Austin,  168  U.  S.  685,  696,  42 
L.  Ed.  026;  Richards  v.  Mackall,  124  U. 
S.  183,  187,  31  L.  Ed.  396;  Parker  z;.  Dacres, 
130  U.  S.  43,  50,  32  L.  Ed.  848.  See,  also, 
post,  "Delay  and  Want  of  Diligence,"  II, 
B,  3;  "Excuses  for  Laches,"  IV. 
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day  after,  it  will  be  defeated.^  But  in  suits  in  equity  the  question  is  determined 
by  the  circumstances  of  each  particular  case.  The  statute  of  limitations  con- 
sorts with  the  rigid  principles  of  the  common  law,  but  is  ill-adapted  to  the  flex- 
ible remedies  of  a  court  of  equity.  The  statute  frequently  works  great  practical 
injustice — the  doctrine  of  laches,  never.  True,  lapse  of  time  is  one  of  the  chief 
ingredients,  but  there  are  others  of  almost  equal  importance.^  And  this  is  true 
although  the  statute  is  in  terms  applicable  to  suits  in  equity  as  well  as  at  law/'''* 
except  in  some  cases  where  the  statute  explicitly  provides  differently.^! 


State  set-off. — A  court  of  equity  will 
not  interfere,  where  the  set-ofif  claimed  is 
old  and  stale,  with  regard  to  which  the 
-complainant  has  observed  a  long  silence, 
and  where  the  correctness  of  the  set-of? 
is  a  matter  of  grave  doubt.  Dade  v.  Irwin, 
2  How.  383,  11  L.  Ed.  308.  See  the  title 
SET-OFF,  RECOUPMENT  AND 
COUNTERCLAIM. 

Stale  trust. — Courts  of  equity  acting  on 
their  own  inherent  doctrine  of  discourag- 
ing for  the  peace  of  society  antiquated 
demands,  refuse  to  interfere  in  attempts 
to  establish  a  stale  trust,  except  where 
the  trust  is  clearly  established,  or  where 
the  facts  have  been  fraudulently  and  suc- 
cessfully concealed  by  the  trustees  froni 
the  knowledge  of  the  cestui  que  trust. 
Relief  in  such  cases  may  be  sought;  but 
the  rule  is  that  the  cestui  que  trust  should 
set  forth  in  the  bill  specifically  what  were 
the  impediments  to  an  earlier  prosecution 
of  the  claim,  and  how  he  or  she  came  to 
be  so  long  ignorant  of  their  alleged  rights, 
and  the  means  used  by  the  respondent  to 
keep  him  or  her  in  ignorance,  and  how  he 
or  she  first  came  to  the  knowledge  of 
their  rights.  Godden  v.  Kimmell,  99  U. 
S.  201,  211,  25  L.  Ed.  431;  Badger  v.  Bad- 
ger, 2  Wall.  87,  17  L.  Ed.  836.  See.  also, 
post,   "Express   Continuing  Trust,"   V,    A. 

8.  Laches  compared  to  limitations  at 
law. — Patterson  v.  Hewitt,  195  U.  S.  309, 
317,  49  L.  Ed.  214;  Wehrman  v.  Conklin, 
155  U.  S.  314,  326,  39  L.  Ed.  167;  Abra- 
ham V.  Ordway,  158  U.  S.  416,  422,  39  L. 
Ed.  1036. 

9.  "Generally  speaking,  when  a  party 
has  been  guilty  of  such  laches  in  prose- 
cuting his  equitable  title  as  would  bar  him 
if  his  title  were  solely  at  law,  he  will  be 
l^arred  in  equity,  from  a  wise  considera- 
tion of  the  paramount  importance  of  quiet- 
ing men's  titles,  and  upon  the  principle 
that  expedit  reipublicse  ut  sit  finis  litium." 
Michoud  V.  Girod,  4  How.  503,  561,  11  L. 
Ed.  1076;  Patterson  v.  Hewitt,  195  U.  S. 
^09,  317,  49   L.  Ed.  214. 

Laches  is  often  a  defense  wholly  inde- 
pendent of  the  statute  of  limitations.  Sim- 
mons V.  Burlington,  etc.,  R.  Co.,  159  U. 
S.  278,  291,  40  L.  Ed.  150;  Hayward  v. 
National  Bank,  96  U.  S.  611,  24  L.  Ed.  855; 
Gunton  v.  Carroll,  101  U.  S.  426,  25  L.  Ed. 
985;  Richards  v.  Mackall,  124  U.  S.  183, 
187,  31  L.  Ed.  396;  Parker  v.  Dacres,  130 
U.  S.  43,  50,  32  L.  Ed.  848;  Abraham  v. 
Ordway,  158  U.  S.  416,  420,  39  L.  Ed.  1036; 
Townsend  v.  Vanderwerker,  -160  U.  8. 
171,  186,  40  L.  Ed.  383.     See  post,  "Delay 


and  Want  of  Diligence,"  II,  B,  3. 

10.  Same. — "Where  the  statute  is  ni 
terms  applicable  to  suits  in  equity,  as  well 
as  at  law,  it  is  ordinarily  construed,  in 
cases  demanding  equitable  relief,  as  fix- 
ing a  time  beyond  which  the  suit  will  not 
under  any  circumstances  lie,  but  not  as 
precluding  the  defense  of  laches,  provided 
there  has  been  unreasonable  delay  within 
the  time  limited  by  the  statute.  In  an  ac- 
tion at  law  courts  are  bound  by  the  liter- 
alism of  the  statute,  but  in  equity  the 
question  of  unreasonable  delay  within 
the  statutory  limitation  is  still  open."  Pat- 
terson V.  Hewitt,  195  U.  S.  309,  318,  49 
L.  Ed  214;  Alsop  v.  Riker,  155  U.  S.  448, 
460,  39  L.  Ed.  218. 

"Courts  of  equity  go  farther  in  the  pro- 
motion of  justice,  and  where  laches  exist, 
deny  the  relief  sought,  even  though  the 
statutory  period  may  not  have  run  under 
the  applicable  statute."  O'Brien  v.  Whee- 
lock,  184  U.  S.  450,  493,  46  L.  Ed.  636.  See, 
also,  Whitney  v.  Fox,  166  U.  S.  637,  647, 
41  L-  Ed.  1145;  Hayward  v.  National 
Bank,   96    U.    S.   611,   617,   24   L.   Ed.   855. 

"Stale  claims  are  never  favored  in  equity, 
and  where  gross  laches  is  shown  and  un- 
explained acquiescence  in  the  operation  of 
an  adverse  right,  courts  of  equity  fre- 
quently treat  the  lapse  of  time,  even  for 
a  shorter  period  than  the  one  specified  in 
the  statute  of  limitations,  as  a  presump- 
tive bar  to  the  claim."  Godden  v.  Kimmell, 
99  U.  S.  201,  25  L.  Ed.  431;  Stearns  v. 
Page,  7  How.  819,  12  L.  Ed.  928;  Badger 
V.  Badger,  2  Clifi'.   154. 

"This  has  been  expressly  held  in  Ala- 
bama, Scruggs  V.  Decatur  Mineral  &  Land 
Co.,  86  Alabama  173;  in  Missouri,  Bliss  v. 
Prichard,  67  ])iIissouri  181;  Kline  v.  Vogel, 
90  Missouri  239;  and  in  New  York,  Cal- 
houn V.  Millard,  121  N.  Y.  69."  Patterson 
V.  Hewitt,  195  U.  S.  309,  319,  49  L.  Ed.  214. 
See,  also,  post,  "Determination  of  Ques- 
tion," II,  C. 

Code  states. — "If  this  were  not  so,  it 
would  seem  to  follow  that  in  the  code 
states,  where  there  is  but  one  form  of  ac- 
tion applicable  both  to  proceedings  of  a 
legal  and  equitable  nature,  a  statute  of  lim- 
itations general  in  its  terms,  would  apply 
to  suits  of  both  descriptions  and  the  doc 
trine  of  laches  become  practically  obso- 
lete. This,  however,  is  far  from  being  the 
case,  as  questions  of  laches  are  as  often 
arising  and  being  discussed  in  the  code 
states  as  in  the  others."  Patterson  v. 
Hewitt,  195  U.  S.  309,  318,  49  L.  Ed.  214. 

11.  Exceptional  cases. — "In  a  few  cases 
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Laches  Not  Available  at  Law. — Though  a  good  defense  in  equity,  laches- 
is  no  defense  at  law.^- 

B.  Elements — 1.  In  General. — The  defense  induces  confidence  in  the 
stabihty  of  what  is  and  works  in  furtherance  of  justice  by  giving  effect  to  the 
presumption  that  unenforced  rights  either  never  existed,  or  have  ceased  to  ex- 
ist.i3 

2.  Knowledge;  of  Rights. — Complainant's  knowledge  or  ignorance  of  the 
facts  constituting  the  cause  of  action  as  well  as  his  diligence  in  availing  himself 
of  the  means  of  knowledge  within  his  control,  are  all  material  to  be  considered 
upon  the  c[uestion  whether  the  suit  was  brought  without  unreasonable  delay. ^•* 


where  the  statute  of  limitations  is  made 
applicable  in  terms  to  suits  in  equity,  it 
has  been  construed  as  allowing  a  suit  to 
be  begun  at  any  time  within  the  period 
limited  by  the  statute,  notwithstanding  the 
intermediate  laches  of  the  complainant, 
although  in  those  cases  it  will  usually  be 
found  that  the  language  of  the  statute  is 
explicit  and  imnerative."  Patterson  v. 
Hewitt,  195  U.  S.  309,  318,  49  L.  Ed.  214. 
Thus  it  is  said  in  Cross  v.  Allen,  141  U. 
S.  528,  537,  35  L.  Ed.  843:  "The  question 
of  laches  and  staleness  of  claim  virtually 
falls  with  that  of  the  defense  of  the  stat- 
ute of  limitations.  So  long  as  the  de- 
mands secured  were  not  barred  by  the 
statute  of  limitatiors  there  could  be  no 
laches  in  prosecuting  a  suit  upon  the 
mortgages  to  enforce  those  demands.  The 
mortgage  is  virtually  a  security  for  the 
debt,  and  an  incident  of  it."  Citing  Ewell 
V.  Daggs.  108  U.  S.  143,  27  L.  Ed.  682. 

12.  Laches     nrt     avoidable     at     law. — 
-hrman   v.   Conklin,    155   U.   S.   314,   326, 

30   L.   Ed.    167. 

Although  it  was  said  in  Wehrman  v. 
Conklin,  155  U.  S.  314,  326,  39  L.  Ed.  167: 
"If  the  plaintiff  at  law  has  brought  his 
action  within  the  period  fixed  by  the  stat- 
ute of  limitations,  no  court  can  deprive 
him  of  his  right  to  pr'^roe^.  If  the  stat- 
te  limits  him  to  twenty  years,  and  he 
brings  his  action  after  the  lapse  of  nine- 
teen years  and  eleven  months,  he  is  as 
much  entitled  as  matter  of  law  to  main- 
tain it  as  though  he  had  brought  it  the 
day  after  his  cause  of  action  accrued,"  that 
this  court  did  not  intend  to  lay  down  any 
rule  that  the  doctrine  of  laches  does  not 
apply  to  suits  in  equity  relating  to  lands, 
is  quite  evident  from  the  following  sen- 
tences, which  immediately  precede  those 
above  quoted:  "It  is  scarcely  necessary  to 
say  that  complainants  (in  the  equity  suit) 
cannot  avail  themselves  as  a  matter  of 
law  of  the  laches  of  the  plaintiff  in  the 
ejectment  suit.  Though  a  good  defense 
in  equity,  laches  is  no  defense  at  law." 
Abraham  z'.  Ordway,  158  U.  S.  416,  422,  39 
L.  Ed.  1036. 

Although  such  delay  may  be  properly 
considered  by  the  jury  in  connection  with 
other  facts  tending  to  show  an  estoppel. 
Wehrman  v.  Conklin,  155  U.  S.  314,  326, 
39  L.  Ed.  167.  See  the  title  ESTOPPEL, 
vol.  5,  p.  978,  et  seq. 

13.  Foundation    of    doctrine. — Halstead 


V.  Grinnan,  152  U.  S.  412,  416,  38  L.  Ed. 
495,  citing  Hammond  v.  Hopkins,  143  U. 
S.  224,  36  L.  Ed.  134;  Felix  v.  Patrick,  145 
U.  S.  317,  36  L.  Ed.  719;  Foster  z:  Mans- 
field, etc.,  R.  Co.,  146  U.  S.  88,  36  L.  Ed. 
899;  Johnston  v.  Standard  Min.  Co.,  148  U. 
S.   360,   37   L.  Ed.  480. 

"This  doctrine  of  laches  rests  on  no  ar- 
bitrary or  technical  rule.  It  is  founded  on 
the  plainest  principles  of  substantial  jus- 
tice. Ownership  of  property  implies  two 
things:  First,  attention  to  it;  second,  a 
discharge  of  all  obligations,  of  taxation'  or 
otherwise,  to  the  state  which  protects  it. 
When  it  appears  that  one  who  now  as- 
serts a  title  to  property,  arising  more  than 
the  lifetime  of  a  generation  ago,  has  dur- 
ing all  these  years  neglected  the  property 
and  made  no  claim  of  title  thereto,  a  rea- 
sonable presumption  is  that,  whatever 
may  be  apparent  on  the  face  of  the  instru- 
ment supposed  to  create  the  title,  were  the 
full  facts  known,  facts  which  cannot  now 
be  known  by  reason  of  the  death  of  the 
parties  to  the  transaction,  it  would  be  dis- 
closed that  no  title  was  in  fact  obtained; 
or,  if  that  be  not  true,  that  he  considered 
the  property  of  such  little  value  that  he 
abandoned  it  to  the  state  which  was  pro- 
tecting it."  Underwood  v.  Dugan,  139  U. 
S.  380.  384,  35  L.  Ed.  197.  See,  also,  the 
title  ESTOPPEL,  vol.  5,  p.  913. 

14.  Knowledge  of  rights. — Patterson  v. 
Hewitt,  195  U.   S.  309,  317,  49  L.   Ed.  214. 

There  must,  of  course,  have  been 
knowledge  on  the  part  of  the  plaintiff  of 
the  existence  of  the  rights,  for  there  can 
be  no  laches  in  failing  to  assert  rights  of 
which  a  party  is  wholly  ignorant,  and 
whose  existence  he  had  no  reason  to  ap- 
prehend. Halstead  z'.  Grinnan,  152  U.  S. 
412,  417,  38  L.  Ed.  495.  See,  also,  Mi- 
choud  V.  Girod,  4  How.  503,  11  L.  Ed. 
1076;  Hammond  v.  Hopkins,  143  U.  S. 
224,  252,  36  L.  Ed.  134;  Hoyt  v.  Latham, 
143  U.  S.  553,  567,  36  L.  Ed.  259;  Galliher 
V.  Cadwell,  145  U.  S.  368.  372,  36  L.  Ed. 
738;  Foster  z'.  Mansfield,  etc.,  R.  Co.,  146 
U.  S.  88,  99,  36  L.  Ed.  899;  Penn  Mut. 
Life  Ins.  Co.  v.  Austin,  168  U.  S.  685, 
698,   42    L.    Ed.   626. 

It  was  held  in  Moore  z'.  Crawford,  130 
U.  S.  122,  139,  32  L.  Ed.  878,  that  the  de- 
fense of  laches  is  not  made  out,  even  if 
the  minority  of  the  heirs  did  not  preclude 
it,  where  the  suit  was  brought  within  a 
year  from  the   first  acquisition  of   knowl- 
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And  where  the  question  of  laches  is  in  issue,  the  plaintiff  is  chargeable  with  such 
knowledge  as  he  might  have  obtained  upon  inquiry,  provided  the  facts  already 
known  by  him  were  such  as  to  put  upon  a  man  of  ordinary  intelligence  the  duty 
of  inquiry.^"'  But  the  time  cannot  be  extended  indefinitely  by  such  ignorance.^*^ 
Particularly  when  the  property  concerned  is  of  uncertain  and  fluctuating  value. i" 
Action  must  be  taken  within  a  reasonable  time  after  the  facts  are  known,  or 
with  due  diligence  might  have  been  known. ^^ 

Ignorance  of  Debtor's  Financial  Condition. — And  a  lapse  of  forty-six 
years  is  a  bar  to  relief  in  equity,  although  the  creditor,  during  all  that  time,  sup- 
posed the  debtor  to  be  insolvent  and  not  worth  pursuing,  where  it  appears  that 
for  a  considerable  portion  of  that  time  he  was  in  a  condition  to  pav,  and  the 


edge  of  anj-  adverse  claim  to  plaintiff's 
rights  being  set  up. 

15.  Means  of  knowledge  and  inquiry. — 
Johnston  7:  Standard  Min.  Co..  148  U.  S. 
r>GO,  370,  37  L.  Ed.  4S0;  Wood  v.  Car- 
penter, 101  U.  S.  135,  143.  25  L.  Ed.  807; 
Johnson  v.  Atlantic,  etc.,  Transit  Co.,  156 
U.   S.  618.  647.  39   L.   Ed.   556. 

If  a  person  be  ignorant  of  his  interest 
in  a  certain  transaction,  no  negligence  is 
imputable  to  him  for  failing  to  inform 
himself  of  his  rights;  but  if  he  is  aware  of 
his  interest,  and  knows  that  proceedings 
are  pending  the  result  of  which  may  be 
prejudicial  to  such  interests,  he  is  bound 
to  look  into  such  proceedings  so  far  as  to 
see  that  no  action  is  taken  to  his  detri- 
ment. Foster  r.  Mansfield,  etc.,  R.  Co., 
146  U.  S.  SS,  99.  36  L-  Ed.  899.  See  post, 
"Pleading  and   Practice."  VI. 

This  principle  was  applied  in  Foster  z'. 
Mansfield,  etc.,  R.  Co..  146  U.  S.  88,  36 
L.  Ed.  899,  to  a  case  where  a  stockholder 
in  a  railway  company  sought  to  set  aside 
a  sale  of  the  road  which  had  taken  place 
ten  years  before,  when  the  facts  upon 
which  he  relied  to  vacate  the  sale  were  of 
record  and  within  easy  reach.  Johnston 
f.  Standard  Min.  Co.,  ']4S  U.  S.  360.  370, 
37  L-  Ed.  480.  See,  also.  Wood  r-.  Carpen- 
ter, 101  U.  S.  135,  141,  25  L.  Ed.  807;  John- 
son T'.  Atlantic,  etc..  Transit  Co.,  156  U.  S. 
618,  647,  39  L.  Ed.  5,=>6. 

■'.•\s  said  b)-  Mr.  Justice  Brown,  speak- 
ing for  the  court  in  Foster  :■.  Mansfield, 
etc.,  R.  Co..  146  U.  S.  88.  99.  36  L.  Ed. 
899:  "The  defense  of  want  of  knowledge 
on  the  part  of  one  charged  with  laches  is 
one  easily  made,  eas}-  to  prove  by  his 
own  oath,  and  hard  to  disprove;  and  hence 
the  tendency  of  courts  in  recent  years 
has  been  to  hcdd  the  plaintiff  to  a  rigid 
compliance  with  the  law  which  demands, 
not  only  that  he  should  have  been  ig- 
norant *  *  *.  but  that  he  should  have 
used  reasonable  diligence  to  have  in- 
formed himself  of  all  the  facts.' "  Hal- 
stead  f.  Grinnan,  152  U.  S.  412,  417.  3S  L. 
Ed.   495. 

In  Bowman  f.  Wathen.  1  How.  189,  11 
L.  Ed.  97,  it  was  said:  "In  this  case,  the 
complainants  have  so  long  slept  upon 
their  rights  that  this  court  niu^t  remain 
passive,  and  can  do  nothing;  and  this  is 
equally    true,    whether    they    knew    of    an 


adverse  possession,  or  through  negligence 
and  a  failure  to  look  after  their  interests, 
permitted  the  title  of  another  to  grow  into 
full   maturity." 

16.  Limitation  of  rule.— Wetzel  v.  Min- 
nesota R.  Transfer  Co.,  169  U.  S.  237,  42 
L.  Ed.  730. 

"The  interests  of  public  order  and  tran- 
quility demand  that  parties  shall  acquaint 
themselves  with  their  rights  within  a 
reasonable  time,  and  although  this  time 
may  be  extended  by  their  actual  igno-" 
ranee,  or  want  of  means,  it  is  by  no  means 
illimitable."  Wetzel  :•.  ^Minnesota  R. 
Transfer  Co.,  169  U.  S.  237,  241,  42  L.  Ed. 
730. 

17.  When  value  fluctuating. — Johnston 
V.  Standard  Min.  Co.,  14S  U.  S.  3*60.  37  L. 
Ed.  4S0;  Harwood  v.  Railroad  Co.,  17 
Wall.  78.  79.  21  L.  Ed.  558;  Hay  ward  :•. 
National  Bank.  96  U.  S.  611,  617,  24  L. 
Ed.  855;  Felix  7:  Patrick,  145  U.  S.  317, 
334,  36  L.  Ed.  719;  Hoyt  v.  Latham,  143 
U.  S.  .^53.  567,  36  L.  Ed.  259;  Hammond  z: 
Hopkins,  143  U.  S.  224,  36  L.  Ed.  134; 
Johnson  z'.  Atlantic,  etc..  Transit  Co.,  156 
U.   S.   618,  647,   39   L.   Ed.   556. 

Mining  property. — Johnston  v.  Standard 
Min.  Co.,  148  U.  S.  360.  370,  37  L.  Ed.  480. 
See  the  title  MINES  AND  MINERALS. 

It  is  clear  that  the  plaintiff  here  tlid  not 
make  use  of  that  diligence  which  the  cir- 
cumstances of  the  case  called  for.  John- 
ston :•.  Standard  Min.  Co.,  148  U.  S.  360, 
371.  37  L.  Ed.  480.  See  post.  "Change  of 
Situation    and    Values,"    II,    B,    4. 

18.  Reasonable  time  allowed  for  action. 
— Halstead  :•.  Grinnan.  l.i2  U.  S.  412,  417. 
38  L.  Ed.  495. 

"In  Twin-Lick  Oil  Co.  f.  Marburv.  91 
V.  S.  587,  23  L.  Ed.  32S.  it  is  said  th.at  the 
right  of  a  corporation  to  avoid  the  sale  of 
its  property  by  reason  of  the  fiduciary 
relations  of  the  purchaser  must  be  exer- 
cised within  a  reasonable  time  after  the 
facts  connected  therewith  are  made  known, 
or  can  b\-  due  diligence  be  ascertained, 
and  that  the  determination  of  what  is 
such  reasonable  time  must  be  arrived  at 
by  a  consideration  of  all  the  elements 
which  affect  that  question."  Hovt  z\ 
Latham.  143  \J.  S.  553.  567.  36  L.  Ed'.  259. 
See,  also,  post.  "Fraud,"  V,  B.  And  see 
the-  title  RESCISSION,  CANCELL-A.- 
TION    AND    REFORMATION. 
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creditor  might,  by  reasonable  diligence,  have  discovered  it,  and  recovered  the 
money  by  a  suit  at  law.^^ 

Ignorance  of  Law. — But  mere  ignorance  of  one's  rights  and  remedies  under 
the  law,  no  ignorance  of  facts  being  alleged,  is  insufficient  to  excuse  laches. ^^ 

Ignorance  of  Fraud. — See  post,  "Fraud,"  V,  B. 

3.  Delay  and  Want  of  Diligence — a.  In  General. — The  doctrine  of  courts 
of  equity  to  withhold  relief  from  those  who  have  delayed  the  assertion  of  their 
claims  for  an  unreasonable  length  of  time,  is  thoroughly  settled. ^i  Without 
reference  to  any  statute  of  limitations,  the  courts  have  adopted  the  principle  that 
the  delay  which  will  defeat  a  recovery  must  depend  upon  the  particular  circum- 
stances of  each  case,^^  and  the  real  question  is  whether  due  diligence  was  exer- 


19.  Poverty  of  defendant. — Maxwell  v. 
Kennedy,  8  How.  210,  219,  12  L.  Ed.  1051. 

"It  is,  however,  not  necessary,  in  de- 
ciding the  case,  to  inquire  whether  even 
this  state  of  poverty  would  justify  the 
delay  of  so  many  years  without  some  de- 
mand upon  the  party,  or  some  proceeding 
on  the  judgment,  to  show  that  it  was  still 
regarded  as  a  subsisting  debt,  and  in- 
tended to  be  enforced  whenever  the 
debtor  was  able  to  pay."  Maxwell  v. 
Kennedy,  8  How.  210,  219,  12  L.  Ed.  105L 

20.  Ignorance  of  law. — PhiUippi  v. 
Phillippe,  115  U.  S.  151,  158,  29  L.  Ed. 
336.  See,  also,  the  title  MISTAKE  AND 
ACCIDENT. 

See,  however,  Brown  v.  Sutton,  129  U. 
S.  238,  248,  32  L.  Ed.  664,  where  it  is  said, 
that  apparent  laches  may  be  excused  by 
ignorance  of  rights  through  a  want  of 
knowledge  of  the  law. 

21.  Delay. — O'Brien  v.  Wheelock,  184 
U.  S.  450,  493,  46  L.  Ed.  636;  Hollings- 
worth  V.  Fry,  4  Dall.  345,  1  L.  Ed.  860; 
Elmendorf  v.  Taylor,  10  Wheat.  152,  6 
L.  Ed.  289;  Piatt  v.  Vattier,  9  Pet.  405,  9 
L.  Ed.  173;  Maxwell  v.  Kennedy,  8  How. 
210,  12  L.  Ed.  1051;  Badger  v.  Badger,  2 
Wall.  87,  17  L.  Ed.  836;  Landsdale  v. 
Smith,  106  U.  S.  391,  392,  27  L.  Ed.  219; 
Randolph  v.  Quidnick  Co.,  135  U.  S.  457, 
463,  34  L-  Ed.  200;  Martin  v.  Gray,  142  U. 
S.  236,  239,  35  L.  Ed.  997;  McCabe  v. 
Matthews,  155  U.  S.  550,  556,  39  L.  Ed. 
256;  Willard  v.  Wood,  164  U.  S.  502,  524, 
41   L.   Ed.   531. 

Especially,  where  the  legal  estate  has 
been  transferred  to  purchasers,  without 
notice.  Elmendorf  v.  Taylor,  10  Wheat. 
152,  168,  6  L.  Ed.  289. 

"This  doctrine  of  an  equitable  bar  by 
lapse  of  time,  so  distinctly  announced  by 
the  chancellors  of  England  and  Ireland, 
has  been  ruled  with  equal  force  by  this 
tribunal  in  the  cases  of  Prevost  v.  Gratz, 
6  Wheat.  481,  5  L.  Ed.  311;  of  Hughes  v. 
Edwards,  9  Wheat.  489,  6  L.  Ed.  142,  of 
Miller  v.  Mclntyre,  6  Pet.  61,  8  L.  Ed. 
320,  and  of  Paitt  v.  Vattier,  9  Pet.  405,  9 
L.  Ed.  173.  It  should  now  be  regarded  as 
settled  law  in  this  court."  Bowman  v. 
Wathen,   1  How.  189,  194,  11  L.   Ed.  97. 

"Indeed,  in  some  cases  the  diligence  re- 
quired is  measured  by  months  rather  than 
by  years.  Pollard  v.  Clayton,  1  Kav  & 
Johnson,   462;   Attwood  v.   Small,    6    Clark 


&  Finelly,  232.  And  in  others  a  delay  of 
two,  three  or  four  years  has  been  held 
fatal.  Twin-Lick  Oil  Co.  v.  Marbury,  91 
U.  S.  587,  23  L.  Ed.  328;  Hay  ward  v.  Na- 
tional Bank,  96  U.  S.  611,  24  L-  Ed.  855;. 
Holgate  V.  Eaton,  116  U.  S.  33,  29  L.  Ed. 
538."  Patterson  v.  Hewitt,  195  U.  S.  309, 
319,  49  E-  Ed.  214. 

"It  is  now  well  settled  that,  independ- 
ently of  any  limitation  prescribed  for  the 
guidance  of  courts  of  law,  equity  may,  in 
the  exercise  of  its  own  inherent  powers, 
refuse  relief  where  it  is  sought  after  un- 
due and  unexplained  delay,  and  when  in- 
justice would  be  done,  in  the  particular 
case,  by  granting  the  relief  asked.  It  will, 
in  such  cases,  decline  to  extricate  the 
plaintiff  from  the  position  in  which  he 
has  inexcusably  placed  himself,  and  leave 
him  to  such  remedies  as  he  may  have  in 
a  court  of  law.  Wagner  v.  Baird,  7  Hon-. 
234,  238,  12  L.  Ed.  681;  Harwood  v.  Rail- 
road Co.,  17  Wall,  78,  81,  21  L.  Ed.  558; 
Sullivan  v.  Portland,  etc.,  R.  Co.,  94  U.  S. 
806,  811,  24  L.  Ed.  324;  Brown  v.  County 
of  Buena  Vista,  95  U.  S.  157,  159,  24  L. 
Ed.  422;  Hay  ward  v.  National  Bank,  96  U. 
S.  611,  617,  24  L.  Ed.  855;  Landsdale  v. 
Smith,  106  U.  S.  391,  392,  27  L-  Ed.  219; 
Speidel  v.  Henrici,  120  U.  S.  377,  387,  30 
L.  Ed.  718;  Richards  v.  Mackall,  124  U. 
S.  183,  188,  31  L.  Ed.  396."  Abraham  v. 
Ordway,  158  U.  S.  416,  420,  39  L.  Ed. 
1036.  See,  also,  Alsop  v.  Riker,  155  U.  S. 
448,  461,  39  L.  Ed.  218;  Twin-Lick  Oil  Co. 
V.  Marbury,  91  U.  S.  587,  592,  23  L.  Ed. 
328;  Hammond  v.  Hopkins,  143  U.  S- 
224,  250,  36   L-   Ed.   134. 

The  time  at  which  parties  invoke  the 
aid  of  a  court  of  equity  is  often  a  sig- 
nificant factor  in  determining  the  extent 
of  their  rights.  New  York  City  v.  Pine, 
185  U.  S.  93,  98,  46  L.  Ed.  820.  See,  also, 
ante,  "Stale  Demands,"  II,  A,  2;  "Knowd- 
edge  of  Rights,"   II,  B,  2. 

Must  continue  long  enough  to  defeat 
right. — But  mere  delay  or  acquiescence 
cannot  defeat  the  remedy  in  support  of  a 
legal  right,  unless  it  has  been  continued 
so  long  and  under  such  circumstances  as 
to  defeat  the  right  itself.  Menendez  v. 
Holt,    128   U.    S.   514,    523,   32    L.    Ed.    526. 

22.  Application  dependent  on  circum- 
stances of  case. — Harwood  v.  Railroad 
Co.,  17  Wall.  78,  81,  21  L.  Ed.  558; 
Stearns   v.    Page,    7    How.    819,   12    L.    Ed. 
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cised  by  the  party  seeking  relief  in  equity. ^3 

Time  as  of  the  Essence. — See  the  titles  Contracts,  vol.  5,  p.  583,  et  seq. ; 
Payment. 

b.  Want  of  Diligence  in  Prosecution  of  Suit  or  Claim. — The  mere  institution 
of  a  suit  does  not  of  itself  relieve  a  person  from  the  charge  of  laches,  and  if 


928;  McQuiddy  v.  Ware,  20 -Wall.  14,  18, 
22  L.  Ed.  311;  Hayward  v.  National 
Bank,  96  U.  S.  611,  617,  24  L.  Ed.  855; 
Griswold  v.  Hazard,  141  U.  S.  260,  288,  35 
L.  Ed.  678;  Abraham  v.  Ordway,  158  U. 
S.  416,  420,  39  L.  Ed.  1036;  O'Brien  v. 
Wheelock,  184  U.  S.  450,  493,  46  L-  Ed. 
636. 

"As  observed  in  Halstead  v.  Grinnan, 
152  U.  S.  412,  416,  38  L.  Ed.  495,  'the  length 
of  time  during  which  the  party  neglects 
the  assertion  of  his  rights,  which  must 
pass  in  order  to  show  laches,  varies  with 
the  peculiar  circumstances  of  each  case, 
and  is  not,  like  the  matter  of  limitations, 
subject  to  an  arbitrary  rule.  It  is  an  eq- 
uitable defense,  controlled  by  equitable 
considerations,  and  the  lapse  of  time  must 
be  so  great,  and  the  relations  of  the  de- 
fendant to  the  rights  such,  that  it  would 
be  inequitable  to  permit  the  plaintiff  to 
now  assert  them.' "  Alsop  v.  Riker,  155 
U.    S.    448,   461,    39    L.    Ed.   218. 

The  delay  of  eight  years  in  this  case 
was  inexcusable,  and  the  decree  of  the 
court  below  must,  therefore,  be  affirmed. 
Patterson  v.  Hewitt,  195  U.  S.  309,  322, 
49  L.  Ed.  214. 

"In  Galliher  v.  Cadwell,  145  U.  S.  368, 
371,  36  L.  Ed.  738,  speaking  through  Mr. 
Justice  Brewer,  it  was  said  (of  the  case 
then  being  considered):  'The  question  of 
laches  turns  not  simply  upon  the  num- 
ber -of  years  which  have  elapsed  between 
the  accruing  of  her  rights,  whatever  they 
were,  and  her  assertion  of  them,  but  also 
upon  the  nature  and  evidence  of  those 
rights,  the  changes  in  value,  and  other 
circumstances  occurring  during  that  lapse 
of  years.  The  cases  arj^  many  in  which 
this  defense  has  been  invoked  and  con- 
sidered. It  is  true,  that  by  reason  of 
their  differences  of  fact  no  one  case  be- 
comes an  exact  precedent  for  another, 
yet  a  uniform  principle  pervades  them 
all.'  "  Gildersleeve  v.  New  Mexico  Min. 
Co.,  161  U.  S.  573,  578,  40  L-  Ed.  812; 
Penn  Mut.  Life  Ins.  Co.  v.  Austin,  168 
U.    S.    685,    697,    42    L-    Ed.    626. 

They  refer  frequently  to  the  statutes 
of  limitation,  for  no  other  purpose  than 
as  furnishing  a  convenient  measure  for 
the  length  of  time  that  ought  to  operate  as 
a  bar  in  equity  of  any  particular  demand. 
Bowman  v.  Wathen,  l  How.  189,  194,  11 
L.  Ed.  97.  See  ante,  "Laches  Compared 
to  Limitations  at  Law,"  II,  A,  3.  And 
see  the  title  LIMITATION  OF  AC- 
TIONS AND  ADVERSE  POSSES- 
SION. 

23.  Due  diligence  the  real  question. — 
"The  question  of  laches  does  not  depend, 
as  does  the  statute  of  limitation,  upon  the 


fact  that  a  certain  definite  time  has 
elapsed  since  the  cause  of  action  accrued, 
but  whether,  under  all  the  circumstances 
of  the  particular  case,  plaintiff  is  charge- 
able with  a  want  of  due  diligence  in  fail- 
ing to  institute  proceedings  before  he 
did.  In  this  case,  we  think  the  delay  is 
fully  explained."  Townsend  v.  Vander- 
werker,  160  U.  S.  171,  186,  40  L.  Ed.  383. 
See,  also,  Gunton  v.  Carroll,  101  U.  S. 
426,  25  L.  Ed.  985;  Bend  v.  Hoyt,  13  Pet. 
263,  10  L.  Ed.  154;  Upton  v.  Tribilcock, 
91  U.  S.  45,  23  L.  Ed.  203;  Mclntire  v. 
Pryor,   173   U.   S.    38,   59,   43    L.    Ed.    606. 

"Reasonable  diligence  is,  of  course,  es- 
sential to  invoking  the  activity  of  the 
court,  but  what  constitutes  such  diligence 
depends  upon  the  facts  of  the  particular 
case."  Kilbourn  v.  Sunderland,  130  U. 
S.    505,    518,    32    L.    Ed.    1005. 

"The  statute  coul-d  run  only  from  the 
time  of  the  discovery.  But  a  court  of 
equity  applies  the  rule  of  laches  according 
to  its  own  ideas  of  right  and  justice.  Every 
case  is  governed  chiefly  by  its  own  cir- 
cumstances. Whether  the  time  the  neg- 
ligence has  subsisted  is  sufficient  to  make 
it  effectual  is  a  question  to  be  resolved  by 
the  sound  discretion  of  the  court."  Brown 
V.  County  of  Buena  Vista,  95  U.  S.  157, 
160,  24  L.  Ed.  422;  Sullivan  v.  Portland, 
etc.,  R.  Co.,  94  U.  S.  806,  24  L.  Ed.  324. 

Examples. — A  claim  against  the  gov- 
ernment was  rejected  after  a  great  lapse 
of  tirne  and  a  large  nonfulfillment  of 
conditions,  though  made  under  an  act  of 
congress  which  authorized  the  making  of 
the  claim  and  directed  an  adjudication  to 
be  made,  among  other  ways,  "on  prin- 
ciples of  natural  justice."  United  States 
V.  Repentigny,  5  Wall.  211,  18  L.  Ed.  627. 

"Equity,  administering  its  remedies  in 
accordance  with  its  own  rules,  affirms  that 
the  best  of  rights  may  be  lost  by  unrea- 
sonable delay  in  their  assertion,  and, 
when  coupled  with  long  delay  is  a 
scheme  for  great  personal  gain  at  the 
expense  of  equally  deserving  creditors,  it 
refuses  to  lend  its  aid  to  the  accomplish- 
ment thereof."  Randolph  v.  Quidnick  Co., 
135  U.  S.  457,  463,  34  L.  Ed.  200. 

Seven  years  delay. — "In  Brown  v. 
County  of  Buena  Vista,  95  U.  S.  157,  24 
_L.  Ed.  422,  a  county  was  held  barred  by 
its  laches  from  maintaining  at  the  end  of 
seven  years  a  suit  to  set  aside  a  judgment 
fraudulently  obtained  against  it;  and  that, 
too,  though  it  did  not  affirmatively  appear 
that  the  supervisors  of  the  county  had 
knowledge  of  the  existence  of  the  judg- 
ment till  about  twenty  months  before  the 
commencement  of  the  suit."  Galliher  v. 
Cadwell,  145  U.  S.  368,  372,  36  L.  Ed.  738r 
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he  fail  in  the  diHgent  prosecution  of  the  action,  the  consequences  are  the  same 
as  though  no  action  had  been  begun. ^-^  And  the  mere  assertion  of  a  claim  is 
insufficient.25  The  mere  fact  that  the  bill  was  left  on  the  files  would  not,  in  it- 
self, relieve  from  the  effects  of  laches,   for  failure  in  diligent  prosecution  may 


Johnson  v.  Atlantic,  etc.,  Transit  Co.,  156 
U.  S.  618,  647,  39  L.  Ed.  556. 

Eleven  years  delay. — In  Martin  v.  Gray, 
142  U.  S.  236,  239,  35  L.  Ed.  997,  the  de- 
lay disclosed  by  the  bill  was  such  laches 
as  to  defeat  plaintiff's  claim.  For  eleven 
years  he  was  inactive,  and  as  may  be 
fairly  inferred  from  the  bill,  with  the  full 
knowledge  of  his  rights,  and  nothing  to 
hinder  their  assertion.  No  excuses  for 
this  are  given — the  bill  is  absolutely  silent 
as  to  any  reasons  for  delay. 

Nineteen  years  delay. — When  nineteen 
years  and  three  months  were  suffered  to 
elapse,  before  any  application  was  made 
for  the  execution  of  the  trust  by  which  a 
debt  had  been  secured,  and  no  reason  is 
assigned  for  this  delay;  nor  is  it  alleged  to 
have  been  occasioned  in  any  degree  by 
obstacles  thrown  in  the  way  by  the  ap- 
pellant, as  the  record  stands,  it  would 
seem  to  have  been  the  result  of  mere 
negligence  and  laches.  McKnight  v.  Tay- 
lor, 1    How.   161,  167,   11    L.   Ed.   86. 

Twenty-five  years  delay. — Where  the 
plaintifif,  by  a  suit,  invoked  the  aid  of  a 
court  of  equity  to  set  aside  a  survey  which 
had  stood  unchallenged  for  over  twenty- 
five  years,  such  a  long  delay  suggests 
laches,  and  a  careful  examination  of  the 
testimony  shows  that  the  circuit  court 
did  not  err  in  sustaining  this  defense. 
Halstead  v.  Grinnan,  152  U.  S.  412,  416, 
38    L.    Ed.    495. 

Thirty-five  years  delay. — Where  the 
transactions  out  of  which  a  case  now  be- 
fore the  court  arose,  occurred  sixty-five 
years  ago—litigation  about  them  having 
been  going  on  all  the  while— and  the  par- 
ticular one  before  the  court  was  begun 
thirty-five  years  ago,  the  court  declared 
it  to  be  high  time  that  the  case  was  ended, 
and  that  the  court  was  not  inclined  to  add 
to  its  length  of  j^ears  by  looking  after  mat- 
ters of  mere  form  (objections  to  which 
were  apparently  now  first  made),  in  or- 
der to  avoid  substance.  Crosby  v.  Buch- 
anan, 23  Wall.  420,  23  L.  Ed.  138.  See, 
also.  Ware  v.  Galveston  City  Co.,  l46  U. 
S.    102,   36   L.   Ed.    904. 

Forty-six  years  delay. — "It  is  the  es- 
tablished rule  in  a  court  of  equity,  that 
the  creditor  who  claims  its  aid  must  show 
that  he  has  used  reasonable  diligence  to 
recover  his  debt,  and  that  the  difficulties 
in  his  way  at  law  have  not  been  occa- 
sioned by  his  own  neglect.  A  delay  of 
twenty  years  is  considered  an  absolute 
'bar  in  a  court  of  equitj^  unless  it  is  satis- 
factorily accounted  for.-  But  here  there 
has  been  a  delay  of  more  than  forty-six 
years;  and  under  circumstances,  for  a 
part  of  that  time,  which  evidently  show  a 
want  of  diligence."  Maxwell  v.  Kennedy, 
S    How.   210,    221,    12    L.    Ed.    1051. 


Eight  years  delay. — Patterson  v.  Hew- 
itt,  195   U.   S.   309,   322,   49    L.    Ed.   214. 

Fourteen  years  delay. — Godden  v. 
Kimmell,  99  U.   S.  201,  210,  25  L-  Ed.  431. 

Thirty  years  delay. — Randolph  v.  Ware, 
3   Cranch   503,  2   L-   Ed.  512. 

Neglect  of  available  remedy  at  law. — 
Creath  v.  Sims,  5  How.  192,  204,  12  L.  Ed. 
111.  See  the  title  EQUITY,  vol.  5,  p. 
815,    et    seq.,    823. 

And  so  where  there  has  been  a  failure 
to  take  advantage  of  a  statute  providing 
a  means  of  relief  at  law  or  in  equity  until 
too  late.  McQuiddy  v.  Ware,  2o"  Wall. 
14,   22   L.   Ed.   311. 

24.  Want  of  diligence  in  prosecution  of 
suit  or  claim. — O'Brien  v.  Wheelock,  184 
U.  S.  450,  492,  46  L-  Ed.  636;  Willard  v. 
Wood,  164  U.  S.  502,  525,  41  L-  Ed.  531; 
Johnston  v.  Standard  Min.  Co.,  148  U.  S. 
360,  370,  37  L.  Ed.  480;  Redfield  v.  Ystaly- 
fera  Iron  Co.,  110  U.  S.  174,  176,  28  L. 
Ed.   109. 

In  this  suit  P.,  a  purchaser,  in  the  open 
market,  of  bonds  issued  under  an  uncon- 
stitutional law,  to  pay  for  levee  build- 
ing, and  declared  to  be  a  lien  on  the  lands 
concerned,  relying  on  the  advice  of  coun- 
sel as  to  their  validity,  was  seeking  to 
hold  the  land  owners  liable  upon  an  im- 
plied contract  to  pay  for  benefits  received. 
It  was  held  that  if  in  this  case  any 
ground  of  relief  on  the  theory  of  implied 
contract  ever  existed,  the  want  of  dili- 
gence presented  an  insuperable  bar  to  its 
assertion.  O'Brien  v.  W^heelock,  184  U. 
S.  450,  496,  46  L.  Ed.  636. 

Where  no  suit  was  brought  to  set  up 
a  title  to  property  under  an  alleged  mar- 
riage settlement  until  eight  or  nine  years 
after  the  death  of  the  husband,  and  then 
the  one  which  was  brought  was  dismissed 
for  want  of  prosecution,  another  suit 
against  the  executors  who  had  divided 
the  propertv.  comes  too  late.  De  Lane 
V.  Moore,  14  How.  253.  14  L.  Ed.  409. 

25.  Assertion  of  claim  insufficient. — "In 
Lane,  etc.,  Co.  v.  Locke,  150  U.  S.  193,  37 
L.  Ed.  1049,  and  Mackall  v.  Casilear,  137 
U.  S.  556,  34  L.  Ed.  776,  it  was  held  that 
the  mere  assertion  of  a  claim,  unaccom- 
panied with  rny  act  to  give  efifect  to  the 
asserted  right,  could  not  avail  to  keep 
alive  a  right  which  would  otherwise  be 
precluded  because  of  laches.  Indeed,  the 
principle  by  which  a  court  of  equity  de- 
clines to  exert  its  powers  to  relieve  one 
who  has  been  guilty  of  laches  as  ex- 
pressed in  the  foregoing  decisions  has 
Ijeen  applied  by  this  court  in  so  many 
cases  besides  those  above  referred  to  as 
to  render  the  doctrine  elementary.  Whit- 
ney V.  Fox,  16a  U.  S.  637,  647,  648.  41  L. 
Ed.  1145;  Gildersleeve  v.  New  Mexico 
Min.    Co.,    161    U.    S.    573,    582,    40    L.    Ed. 
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have  the  same  consequences  as  if  no  suit  has  been  instituted. ^s 

c.  Want  of  Diligence  in  Collecting  Note. — He  who  receives  any  note  upon 
w^hich  third  persons  are  responsible,  as  a  conditional  payment  of  a  debt  due  to 
himself,  is  bound  to  use  due  diligence  to  collect  it  of  ihe  parties  thereto,  at  ma- 
turity, otherwise,  by  his  laches,  the  debt  will  be  di.-charged.-^ 

4.  Change  of  Situation  and  Values. — Laches  is  not  a  mere  matter  of 
lapse  of  time,  but  of  change  of  situation  during  neglectful  repose,  rendering  it 
inequitable  to  afford  relief.-'^ 

Nature  of  Property. — The  question  of  acquiescence  or  delay  may  often  be 
controlled  by  the  nature  of  the  property  which  is  the  subject  of  litigation. ^^ 

Change  in  Value. — Change  in  the  value  of  the  property  involved  between  the 


«12;  Abraham  v.  Ordway,  158  U.  S.  416, 
423,  39  L.  Ed.  1036;  Ware  v.  Galveston 
City  Co.,  146  U.  S.  102,  116,  36'  L.  Ed. 
«04;  Foster  v.  Mansfield,  etc.,  R.  Co., 
146  U.  S.  88,  102,  36  L.  Ed.  899;  Galliher 
V.  Cadwell.  14.5  U.  S.  368,  36  L.  Ed.  738, 
where  the  earlier  cases  are  fully  reviewed; 
Hoyt  V.  Latham,  143  U.  S.  553,  36  L.  Ed. 
259;  Hanner  v.  Moulton,  138  U.  S.  486, 
495,  34  L.  Ed.  1032;  Richards  v.  Mackall, 
124  U.  S.  183,  189,  31  L-  Ed.  396."  Penn 
Mut.  Life  Ins.  Co.  v.  Austin,  168  U.  S. 
685,  697,  42  L.  Ed.  626.  See,  also,  United 
States  V  Beebe,  127  U.  S.  338,  347,  32  L. 
Ed.    121. 

26.  Bill  left  on  the  files.— Willard  v. 
Wood,  164  U.  S.  502,  525,  41  L.  Ed.  531; 
Johnston  v.  Standard  Min.  Co.,  148  U.  S. 
360.  370,  37   L.   Ed.   480. 

This  was  a  bill  filed  to  charge  defend- 
ants, W.  &  B.,  upon  their  alleged  several 
assumptions  of  a  mortgage  debt  upon 
property  formerly  owned  by  them.  It 
was  filed  in  1881,  but  service  was  held  on 
W.  alone  at  that  time.  It  was  held  that 
the  changes  in  the  value  of  the  property 
and  the  situation  of  the  parties  were  such 
as  to  render  it  inequitable  to  decree  the 
relief  sought  as  against  B.,  so  that, 
whether  the  barring  in  this  jurisdiction 
of  the  remedy  merely  as  against  W.  would 
or  would  not  in  itself  defeat  a  decree 
against  B.  without  more,  relief  was  prop- 
erly refused.  Willard  v.  Wood.  164  U.  S. 
50'?,   525.   41    L.   Ed.   531. 

27.  Want  of  diligence  in  collecting  note. 
— Douc^lass  V.  Revnolds.  7  Pet.  113,  128.  8 
L.  Ed.^626.  See  the  title  BILLS,  NOTES 
AND  CHECKS,  vol.  3,  p.  354.  See,  also, 
the  title  PRINCIPAL  AND  SURETY. 

28.  Change    of    situation O'Brien    v. 

Wheelock,  184  U.  S.  450,  493,  46  L.  Ed. 
636;  Penn  Mut.  Life  Ins.  Co.  v.  Austin, 
168  U.  S.  685,  42  L-  Ed.  626;  Ward  v. 
Sherman,  193  U.  S.  168,  176,  48  L.  Ed. 
391;  Willard  v.  Wood,  164  U.  S.  502,  525, 
41    L.   Ed.   531. 

In  Galliher  v.  Cadwell,  145  U.  S.  368, 
36  L-  Ed.  738,  was  considered  the  general 
subject  of  laches.  Many  authorities  were 
cited  and  reviewed,  and  it  was  said  (p. 
373):  "But  it  is  unnecessary  to  multiply 
cases.  They  all  proceed  upon  the  theory 
that  laches  is  not,  like  limitation,  a  mere 
matter  of  time;  but  principally  a  question 

7  a  S  lOnc-Sl 


of  the  inequity  of  permitting  the  claim  to 
be  enforced — an  inequity  founded  upon 
some  change  in  the  condition  or  relations 
f'f  the  property  or  the  parties."  New 
York  City  v.  Pine,  185  U.  S.  93,  99,  46 
L.  Ed.  820;  Hammond  v.  Hopkins,  143  U. 
S.  224,  273,  36  L.  Ed.  134;  Wehrman  v. 
Conklin,  155  U.  S.  314,  332,  39  L.  Ed. 
167;  Johnson  v.  Atlantic,  etc.,  Transit 
Co.,  156  U.  S.  618,  647,  39  L.  Ed.  556; 
Penn  Mut.  Life  Ins.  Co.  v.  Austin,  168  U. 
S.  685,  699,  42  L.  Ed.  626;  Ward  v.  Sher- 
man, 192  U.  S.  168,  176,  48   L   Ed.   391. 

"If  the  party,  in  view  of  all  the  facts  of 
the  case,  has  slept  upon  his  rights,  a 
court  of  chancery  will  not  intervene;  and 
in  measuring  laches  there  are  two  ex- 
tremely important  considerations  always 
taken  notice  of  by  a  court  of  chancery, 
which  limit  and  narrow  the  measure  of 
time  which  otherwise  would  be  liberal. 
Where  there  has  been  no  change  of  cir- 
cumstances between  the  parties  and  no 
change  with  ref  rence  to  the  condition 
and  value  of  the  property,  a  court  of 
chancery  will  run  very  nearly  if  not  quite 
up  to  the  measure  of  the  statute  of  lim- 
itations as  applied  in  analogous  cases  in 
a  court  of  law."  Hammond  v.  Hopkins, 
143    U.    S.   224.   273,   36    L-    Ed.   134. 

29.  Nature  of  property. — A  delay  which 
might  have  been  of  no  consequence  in 
an  ordinary  case,  may  be  amply  sufficient 
to  bar  relief  when  the  property  is  of  a 
speculative  character,  or  is  subject  to 
contingencies,  or  where  the  rights  and 
liabilities  of  others  have  been  in  the  mean- 
time varied.  If  the  property  is  of  a  spec- 
ulative or  precarious  nature,  it  is  the  duty 
of  a  man  complaining  of  fraud  to  put  for- 
ward his  complaint  at  the  earliest  possible 
time.  He  cannot  be  allowed  to  remain 
passive,  prepared  to  affirm  the  transaction 
if  the  concern  should  prosper,  or  to  re- 
pudiate it  if  that  should  prove  to  his  ad- 
vantage. Hayward  v.  National  Bank,  96 
U.  S.  611,  617,  24  L.  Ed  855,  citing  Twin- 
Lick  Oil  Co.  V.  Marbury,  91  U.  S.  587,  23 
L.  Ed.  328;  flarwood  ?'.  Railroad  Co.,  17 
Wall.  78.  79,  21  L-  Ed.  558.  See  ante, 
"Knowledare  of  Rights,"  II.  B.  2;  post, 
"Fraud,"  V,  B.  See,  also,  the  title  RE- 
SCISSION, CANCELLATION  AND 
REFORMATION. 
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time  the  cause  of  action  arose  and  the  time  the  bill  was  filed,  is  an  element  to  be 
considered  in   determining  the  existence  of  laches.^" 

5.  DiCATH  OF  Parties  and  Loss  op  Evidence:. — And  where  the  difficulty  of 
doing  entire  justice  by  reason  of  the  death  of  the  principal  participants  or  wit- 
ness or  witnesses,  or  from  the  original  transactions  having  become  obscured  by 
time,  is  attributable  to  gross  negligence  or  deliberate  delay,  a  court  of  equity  will 
not  aid  a  party  whose  application  is  thus  destitute  of  conscience,  good  faith  and 
reasonable  diligence.^ ^ 


30.  Change  in  value. — Patterson  v. 
Hewitt,  195  U  S.  309,  317,  49  L-  Ed.  214; 
Johnston  v.  Standard  Min.  Co.,  148  U.  S. 
360,  37  L.  Ed.  480;  Harter  v.  Twohig,  158 
U.  S.  448,  39  L.  Ed.  1049;  Gildersleeve  v. 
New  Mexico  Min.  Co..  161  U.  S.  573,  40 
L.  Ed.  812;  Mclntire  v.  Pryor,  173  U.  S. 
38,  54,  43  L.  Ed.  606;  Underwood  z'.  Du- 
gan,   139  U,  S.  380,  383,  35  L.  Ed.  197. 

Examples.  —  Equity  forbids  that  a 
homestead  right,  created  fourteen  years 
before,  for  which  land  office  fees  only 
were  paid,  which  was  once  absolutely 
terminated,  and  which  may  never  have 
been  resurrected,  should,  at  this  late  day, 
be  permitted  to  disturb  a  title,  legally 
perfect,  created  by  the  general  govern- 
ment after  a  decision  adverse  to  any 
resurrection  of  such  right,  for  which  full 
value  was  paid,  and  on  the  faith  of  which 
costly  improvements  have  been  made,  and 
which  now  represents  enormous  value,  to 
the  creation  of  which  appellant  has,  ap- 
parently, contributed  nothing.  Galliher 
V.  Cadwell,  145  U.  S-  368,  375,  36  L.  Ed. 
738. 

Where  a  military  land  warrant  was  is- 
sued in  1848  to  the  widow  and  minor  chil- 
dren of  a  soldier,  which  was  never  lo- 
cated by  them,  but  was  sold  by  the  widow 
as  guardian  of  the  children,  but  without 
procuring  the  consent  of  court  to  the  sale 
as  required  by  statute,  and  the  purchaser 
located  the  warrant  on  lands  in  Minnesota 
(the  vendors  residing  in  Philadelphia) 
which  afterwards  became  very  valuable, 
it  was  held  that,  no  fraud  being  alleged 
or  proved,  the  minor  children  cannot, 
forty-four  years  from  the  time  of  the  is- 
sue of  the  warrant  and  thirty  years  from 
the  time  the  youngest  child  became  of 
age,  impeach  the  transaction  for  this 
technical  defect  and  disturb  titles  founded 
thereon.  A  stronger  case  for  the  applica- 
tion of  laches  can  scarcely  be  imagined. 
Wetzel  V.  Minnesota  R.  Transfer  Co., 
169  U.  S.  237,  42  L.  Ed.  730.  See,  also,  Fe- 
lix V.  Patrick,  145  U.  S.  317,  36  L.  Ed.  719. 

In  Chamberlain  v.  St.  Paul,  etc.,  R.  Co., 
92  U.  S.  299,  23  L.  Ed.  715,  a  delay  of 
twelve  years  by  complainant  in  asserting 
any  claim  to  the  lands  in  controversy, 
where  he  encouraged  the  defendants  to 
proceed  with  their  development  thereof 
and  expenditures  of  money,  by  which  the 
value  of  the  land  was  very  greatly  en- 
hanced, was  held  to  bar  recovery. 

"In  Twin-Lick  Oil  Co.  v.  Marbury,  91 
U.   S.   587,   23   L.   Ed.   328,   a  director   of  a 


corporation  who  had  loaned  money  to  it 
and  subsequently  bought  its  property  at  a 
fair  public  sale  by  a  trustee,  was  pro- 
tected in  his  title  as  against  the  corpora- 
tion, suing  four  years  thereafter  to  hold 
him  as  trustee  of  the  property  for  its 
benefit,  it  appearing  that  in  the  meantmie 
the  property  purchased  had  increased 
rapidly  in  value."  Galliher  v.  Cadwell, 
145  U.  S.  368,  372,  36  L-  Ed.  738;  Johnson 
V.  Atlantic,  etc..  Transit  Co.,  156  U.  S. 
618,    647,   39    L.    Ed.    556. 

Where  a  party  has  bad  possession  of 
land  for  fourteen  years  under  a  legal  title 
clear  and  free  upon  its  face,  and  the  land 
in  the  meantime  has  greatly  risen  in  value, 
a  court  of  equity  cannot  make  a  decree 
which  will  turn  the  owner  of  the  legal 
title  out.  Harkness  v.  Underbill,  1  Black 
316,  17  L.  Ed.  208. 

"In  Hayward  v.  National  Bank,  96  U. 
S.  611,  24  L.  Ed.  855,  a  party  who  had 
borrowed  money  of  a  bank  and  deposited 
with  it  as  collateral  security  certain  min- 
ing stocks,  which  were  sold  by  the  bank 
upon  his  failure  to  repay  the  loan,  was 
held  barred  by  his  laches  in  a  bill  to  re- 
deem, filed  four  years  thereafter,  the 
stocks  in  the  meantime  having  greatly  in- 
creased in  value."  Galliher  v.  Cadwell, 
145  U.  S.  368,  372,  36  L  Ed.  738.  See, 
also,  post,  "Acquiescence  or  Abandon- 
ment," II,  B,  8;  "Prejudice  to  Third  Par- 
ties."  II.   B,   7;   "Fraud,"   V,    B. 

31.  Death  of  Parties  and  loss  of  evi- 
dence.— Mackall  v.  Casilear,  137  U.  S. 
556,  566,  34  L-  Ed.  776;  Jenkins  v.  Pye,  12 
Pet.  241,  9  L.  Ed.  1070;  McKnight  v.  Tay- 
lor, 1  How.  161,  168,  11  L-  Ed.  86;  God- 
den  V.  Kimmell,  99  U.  S.  201,  25  L.  Ed. 
431;  Landsdale  v.  Smith,  106  U.  S.  391,  27 
L.  Ed.  219;  Underwood  z-.  Dugan,  139  U. 
S.  380,  383,  35  L.  Ed.  197,  Clarke  v.  Boor- 
man,  18  Wall.  493,  508,  21  L.  Ed.  904; 
United  States  v.  Beebe,  127  U.  S.  338,  347, 
32  L.   Ed.   121. 

"Each  case  must  necessarily  be  gov- 
erned by  its  own  circumstances,  since, 
though  the  lapse  of  a  few  years  may  be 
sufficient  to  defeat  the  action  in  one  case, 
a  longer  period  may  be  held  requisite  in 
another,  dependent  upon  the  situation  of 
the  parties,  the  extent  of  their  knowledge 
or  means  of  information,  great  changes  in 
values,  the  want  of  probable  grounds  for 
the  imputation  of  intentional  fraud,  the 
destruction  of  specific  testimony,  the  ab- 
sence of  any  reasonable  impediment  or 
hindrance   to   the  assertion   of   the   alleged 
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6.  Pre:judick  to  Adverse  Party.— Equity  will  sometimes  refuse  relief  where 
a  shorter  time  than  that  prescribed  by  the  statute  of  limitation  has  elapsed  with- 
out suit.  It  ought  always  to  do  so  where,  as  in  this  case,  the  delay  in  the  asser- 
tion of  rights  is  not  adequately  explained,  and  such  circumstances  have  inter- 
vened in  the  condition  of  the  adverse  party  as  render  it  unjust  to  him  or  to  his 
estate  that  a  court  of  equity  should  assist  the  plaintiff. '^2 

7.  Prejudice  to  Third  Persons.— The  fact  that  the  interests  of  innocent 
third  parties  have  become  involved,  may  be  an  element  in  determining  whether 


rights,  and  the  like."  Hammond  v.  Hop- 
kins, 143  U.  S.  224,  250,  36  L.  Ed.  134, 
citing  Marsh  v.  Whitmore,  21  Wall.  178, 
22  L.  Ed.  482;  Landsdale  v.  Smith,  106  U. 
S.  391,  27  L.  Ed.  219;  Norris  v.  Haggin, 
136  U.  S.  386,  34  L-  Ed.  424;  Mackali  v. 
Casilear,  137  U.  S.  556,  34  L.  Ed.  776; 
Hanner  v.  Moulton,  138  U.  S.  486,  34  L. 
Ed.,  1032.  Sec,  also,  Abraham  v.  Ordway, 
158  U.  S.  416,  421,  39  L.  Ed.  1036;  Wagner  v. 
Baird,  7  How.  234,  258,  12  L.  Ed.  681;  Un- 
derwood V.  Dugan,  139  U.  S.  380,  382,  35  L. 
Ed.  197;  Boone  County  v.  Burlington,  etc., 
R.  Co.,  139  U.  S.  684,  693,  35  L.  Ed.  319; 
Hume  V.  Beale,  17  Wall.  336,  348,  21  L. 
Ed.  602,  where  it  is  said  that  length  of 
time  necessarily  obscures  all  human  evi- 
dence, and  deprives  parlies  of  the  means 
of  ascertaining  the  nature  of  the  original 
transaction,  and  operates  by  way  of  pre- 
sumption in  favor  of  the  party  in  posses- 
sion; Randolph  v.  Ware,  3  Cranch  503, 
2  L.  Ed.  512;  Godden  v.  Kimmell,  99  U. 
S    201,  212,  25  L.  Ed.  431. 

"In  all  cases  where  actual  fraud  is  not 
made  out,  but  the  imputation  rests  upon 
conjecture,  where  the  seal  of  death  has 
closed  the  lips  of  those  whose  character 
is  involved,  and  lapse  of  time  has  im- 
paired the  recollection  of  transactions 
and  obscured  their  details,  the  welfare  of 
society  demands  the  rigid  enforcejnent  of 
the  rule  of  diligence."  Hammond  v.  Hop- 
kins,  143   U.   S.   224,   274,   36   L.    Ed.    134. 

Examples. — In  the  year  1813,  a  daugh- 
ter, twenty-three  years  old,  conveyed  all 
her  reinainder  in  the  real  estate  which 
had  belonged  to  her  mother,  to  her 
father,  for  a  nominal  consideration;  she 
married  two  years  afterwards,  and  died  in 
1818;  no  complaint  of  the  transaction  was 
made,  in  the  lifetime  of  the  daughter,  nor 
during  the  lifetime  of  the  father,  who  died 
in  1831.  Lapse  of  time,  i'ud  the  death  of 
the  parties  to  a  deed,  hive  always  been 
considered,  in  a  court  of  chancery,  en- 
titled to  great  weight;  and  almost  con- 
trolling circumstances,  m  cases  of  this 
kind.  Jenkins  v.  Pye,  12  Pet.  241,  9  L- 
Ed.   1070. 

Matters  of  account. — McKnight  v.  Tay- 
lor, 1  How.  161,  168,  11  L.  Ed.  86;  Badger 
V.  Badger,  2  Wall.  87,  95,  17  L.  Ed.  836. 
See,  ante,  "Doctrine  of  Laches  Stated," 
II,  A,   1. 

"The  court  below  very  properly  dis- 
missed this  bill,  and  refused  to  examine 
into  accounts  settled  by  the  courts  with 
the  knowledge  of  all  parties  concerned, 
and    commencing   forty   years   and    ending 


thirty  years  ago,  and  to  grope  after  the 
truth  of  facts  involved  in  the  mists  and 
obscurity  consequent  on  such  a  lapse  of 
time."  Badger  v.  Badger.  2  Wall.  87,  95, 
17   L.   Ed.   836. 

That  complainant's  mother  was  entitled 
to  dower  in  the  land  if  the  sale  was  set 
aside,  was  no  impediment  to  his  pursuit 
of  his  rights,  while  her  death  may  have 
removed  the  only  witness  who  was  able 
to  prove  that  his  complaint  of  fraud  was 
unfounded,  and  that  it  was  by  the  consent 
and  desire  of  the  family  that  the  property 
was  kept  in  the  family  name  by  the  only 
one  who  was  able  to  advance  the  money 
to  pay  the  debts  of  the  deceased;  a  fact 
fairly  to  be  presumed  from  her  silence 
and  acquiescence  for  twenty-four  years. 
Badger  v.  Badger,  2  Wall.  87,  95,  17  L. 
Ed.   836. 

32.  Prejudice  to  adverse  party. — Whit- 
ney V.  Fox,  166  U.  S.  637,  647,  41  L-  Ed. 
1145. 

In  Whitney  v.  Fox,  166  U.  S.  637,  647, 
41  L.  Ed.  1145,  it  is  held  that  the  undis- 
puted facts  here  make  a  case  of  such 
gross  laches  upon  the  part  of  plaintiff  as 
to  forfeit  all  right  to  the  aid  of  a  court 
of  equity.  It  is  impossible  to  doubt  that 
he  knew,  for  many  years  while  the  other 
party  was  in  proper  mental  condition,  that 
the  latter  did  not  admit,  but  denied,  that 
the  former  had  any  just  demand  against 
him.  But  he  forbore  to  assert  the  rights 
which  he  now  asserts,  and  although  hav- 
ing abundant  opportunity  to  do  so,  and 
having,  if  his  present  claims  are  just, 
every  reason  for  promptness  and  dili- 
gence, he  nevertheless  slept  upon  his 
rights  and  made  no  demand  upon  the 
other  until  disease  had  so  far  deprived  the 
latter  of  his  reason  and  faculties  that  he 
could  not  sufficiently  comprehend  any 
matter  of  business  submitted  to  him. 
Under  the  peculiar  circumstances  of  this 
case,  the  court  below  rightly  held  that  the 
plaintiff's  laches  cut  him  off  from  any 
relief  in  equity.  Citing  Badger  v.  Badger, 
2  Wall.  87,  95,  17  L-  Ed.  836;  Hay  ward  v. 
National  Bank,  96  U.  S.  611,  617,  24'  L. 
Ed.  855:  Godden  v.  Kimmell,  99  U.  S.  201, 
25  L.  Ed.  431;  Landsdale  v.  Smith,  106  U. 
S.  391,  27  L.  Ed.  219:  Speidel  v.  Henrici, 
120  U.  S.  377,  30  L.  Ed.  718;  Richards  v. 
Markall,  124  U  S.  183,  188,  31  L-  Ed.  396; 
Mackali  v.  Casilear,  137  U.  S.  555,  566,  34 
L.  Ed.  776;  Hammond  v.  Hopkins,  143 
U.  S.  224,  2.'^0,  274,  36  L.  Ed,  134,  and 
followed  in  Wood  v.  Fox,  166  U.  S.  648, 
41   L.   Ed.   1149. 
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laches  has  barred  rights.^^ 

8.    Acquiesce:nce   or   Abandonment. — A   neglected   right,    if   neglected    too 


33.  Prejudice  to  third  persons. — John- 
son V.  Atlantic,  etc.,  Transit  Co.,  156  U. 
S.  618,  648,  39  L.  Ed.  556;  Ehnendorf  v. 
Taylor,  10  Wheat.  152,  6  L.  Ed.  289;  Penn 
Mut.  Life  Ins.  Co.  v.  Austin,  168  U.  S. 
685,  42  L.  Ed.  626;  Ward  v.  Sherman,  192 
U.  S.  168,  176,  48  L.  Ed.  391;  Harriman 
V.  Northern  Securities  Co.,  197  U.  S.  244, 
49  L.  Ed.  739. 

The  power  of  a  court  of  equity  cannot 
be  resorted  to  in  the  enforcement  of  as- 
serted rights  of  complainants,  who,  if 
they  had  taken  timely  action,  could  have 
adequately  protected  themselves  frorn  in- 
jury without  resulting  wrong  to  the  rights 
of  many  other  persons.  Penn  Mut.  Life 
Ins.  Co.  V.  Austin,  168  U.  S.  685,  700,  42 
L.    Ed.   626. 

Examples. — In  Johnson  v.  Atlantic,  etc., 
Transit  Co.,  156  U.  S.  618,  647,  39  L-  Ed. 
556,  it  was  held  that  the  complainants  had 
lost  whatever  rights  the\  might  have  had 
by  their  gross  laches,  it  being  claimed  that 
the  public  sale  and  conveyance  of  a  rail- 
road under  a  deed  of  trust  were  voidable 
by  reason  of  the  alleged  fraud  and  col- 
lusion of  the  defendants,  and  their  as- 
sociates, conspiring  together  to  procure 
the  default  of  the  railroad  company  in  the 
payment  of  its  interest,  and  thus  to  bring 
about  the  sale  of  the  road. 

Here  the  bill  was  not  filed  till  nearly 
seven  years  had  elapsed  from  the  time  of 
the  sale,  and  no  satisfactory  explanation 
given  of  delay.  W^ithin  that  time,  bona 
fide  purchasers,  without  notice  of  the 
claim  of  the  complainants,  had  acquired 
rights.  The  other  complainants  did  not 
come  into  the  case  till  it  had  been  pend- 
ing for  years.  Neither  dc  they  or  the  one 
who  filed  the  bill  give  any  explanation  of 
their  long  delay.  They  do  not  aver  any 
concealment  of  the  facts  as  they  existed 
at  the  time  of  the  sale  of  the  road  in  1866. 
They  do  not  aver,  much  less  prove,  that 
they  were  in  ignorance  of  those  facts,  or 
that  they  were  in  anywise  prevented  or  irn- 
peded  from  ascertaining  the  facts  or  from 
instituting  proceedings.  Johnson  7'.  At- 
lantic, etc..  Transit  Co.,  156  U.  S.  618, 
647,    39    L.    Ed.    556. 

In  a  case  where,  upon  the  death  of  the 
owner  of  property  in  1848,  the  wndow 
claimed  and  asserted  her  rights  under  the 
will  as  the  absolute  owner  of  all  the  prop- 
erty of  which  he  died  possessed;  disposed 
of  such  rights  to  bona  fide  purchasers,  and 
for  nearly  forty  years  before  this  suit  was 
commenced  they  occupy,  improve  and  oav 
taxes  on  this  property;  and  plaintiff's 
grantor  and  those  through  whom  such 
grantor  claims  title,  relatives  of  the  de- 
ceased owner,  and  residing  in  the  vicinity 
of  the  grant,  remained  silent;  acquiescing 
by  such  silence  in  the  disposition  so  made 
of  the  property  for  so  long  a  period,  while 


the  same  is  being  enhanced  in  value  by  the 
capital  and  labor  of  honest  purchasers  or 
occupants,  in  fact,  not  a  word  being  heard 
from  any  of  the  kindred  in  relation  to 
the  matter  until  they  relinquish  for  a 
trifling  consideration  all  their  interest 
therein  to  plaintiff's  grantor,  it  was  held 
that  laches  was  a  bar  to  the  assertion  of 
such  interest.  Gildersleeve  v.  New  Mex- 
ico Min.  Co.,  161  U.  S.  573,  582,  40  L.  Ed. 
812. 

Where  relying  upon  a  survey  and  de- 
scription, a  third  party  made  his  purchase 
and  paid  his  money,  in  ignorance  of  any 
claim  of  plaintiff,  or  of  any  question  as  to 
the  correctness  of  the  survey;  and  en- 
tered into  possession  and  expended  several 
thousand  dollars  in  improvements  before 
any  challenge  of  his  rights  was  made  by 
plaintiff,  under  those  circumstances  injus- 
tice would  be  done  to  him  to  disturb  the 
survey  and  his  possession  of  the  prop- 
erty. As  this  situation  of  affairs  was 
brought  about  through  the  negligence  of 
the  plaintiff,  the  court  rightfully  held  him 
guilty  of  laches,  and  properly  dismissed 
his  bills.  Halstead  v.  Grinnan,  152  U.  S. 
412,   424,   38    L.    Ed.   495. 

Five  years  delay. — "In  Harwood  v.  Rail- 
road Co.,  17  Wall.  78,  21  L.  Ed.  558,  a 
delay  of  five  years  on  the  part  of  stock- 
holders in  a  railroad  company  in  bring- 
ing suit  to  set  aside  judicial  proceedings, 
regular  on  their  face,  under  which  the 
railroad  property  was  sold,  was  held  in- 
excusable." Galliher  v.  Cadwell,  145  U. 
S.  368,  372,  36  L.  Ed.  738;  Johnson  v.  At- 
lantic, etc.,  Transit  Co.,  156  U.  S.  618,  647, 

39  L.  Ed.  556. 

Claim  against  assets  of  dissolved  cor- 
poration in  hands  of  successor. — It  may 
not  be  said  that,  in  no  case  or  in  no  cir- 
cumstances, can  a  creditor  of  a  company 
dissolved  by  legal  proceedings  assert  a 
claim  against  its  assets  in  the  hands  of  a 
new  company  organized  on  its  ruins,  but 
it  is  clear  that  this  complainant  is  in  no 
condition  to  maintain  such  a  claim  in  the 
present  instance.  Even  if  the  complain- 
ant's claim  had  been  a  conceded  and  bona 
fide  claim  against  the  original  company, 
yet,  as  it  had  accrued  to  him,  according 
to  his  own  showing,  on  January  1,  1878, 
it  could  not  be  successfully  asserted  in  a 
court  of  equity  against  purchasers  at  a 
judicial  sale  made  in  August,  1878,  by  a 
bill  filed  November  30,  1885.  If,  as  he 
now  is  obliged  to  contend,  he  did  not  as- 
sert his  claim  for  personal  services  dur- 
ing the  long  litigation  in  the  state  courts, 
such  claim,  if  not  barred  by  the  statute  of 
limitations,  was  too  stale  to  receive  favor 
from  a  court  of  equity.  Townsend  v.  St. 
I  ->uis,  etc.,   Min.   Co.,   159  U.  S.  21.  34,  35, 

40  L.   Ed.  61.     And  see  ante,  "Change  of 
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long,  must  be  treated  as  an  abandoned  right  which  no  court  will  enforce.^-i  The 
peace  of  society  and  the  security  of  property  demand  that  the  presumption  of 
right,  arising  from  a  great  lapse  of  time,  without  the  assertion  of  an  adverse 
claim,  should  not  be  disturbed.  In  such  cases,  sound  discretion  requires  that  the 
court  should  withhold  relief. ^^ 


Situation  and  Values,"  II,  B,  4;  post,  "Ac- 
quiescence or  Abandonment,"  II,   B,  8. 

34.  Acquiescence    and    abandonment. — 

Simmons  v.  Burlington,  etc.,  R.  Co.,  159 
U.  S.  278,  291,  40  L.  Ed.  150;  Wagner  v. 
Baird,  7  How.  234,  258,  12  L.  Ed.  681; 
Speidel  v.  Henrici,  120  U.  S.  377,  389,  30 
L.  Ed.  718;  Abraham  v.  Ordway,  158  U.  S. 
416,  421,  39  L.  Ed.  1036. 

"One  who,  having  an  inchoate  right  to 
property,  abandons  it  for  fourteen  years, 
permits  others  to  acquire  apparent  title, 
and  deal  with  it  as  theirs,  and  as  though 
he  had  no  right,  does  not  appeal  to  the 
favorable  consideration  of  a  court  of  eq- 
uity. *  *  *  ggg^  among  others,  Felix 
V.  Patrick,  145  U.  S.  317,  36  L.  Ed.  719; 
Galliher  v.  Cadwell,  145  U.  S.  368,  36  L. 
Ed.  738,  and  cases  cited  in  the  opinion. 
There  always  comes  a  time  when  the  best 
of  rights  will,  by  reason  of  neglect,  pass 
beyond  the  protecting  reach  of  the  hands 
of  equity,  and  the  present  case  fully  illus- 
trates that  proposition."  Moran  zk  Hor- 
sky,  178  U.  S.  205,  208,  44  L.   Ed.   1038. 

35.  Same. — Landsdale  v.  Smith,  106  U. 
S.  391,  394,  27   L.   Ed.  219. 

"The  time  at  which  a  party  appeals  to 
a  court  of  equity  for  relief  affects  largely 
the  character  of  the  relief  which  will  be 
granted.  If  one,  aware  of  the  situation, 
believes  he  has  certain  legal  rights,  and 
desires  to  insist  upon  them,  he  should  do 
so  promptly.  If  by  his  declarations  or 
conduct  he  leads  the  other  party  to  be- 
lieve that  he  does  not  propose  to  rest  upon 
such  rights  but  is  willing  to  waive  them 
for  a  just  compensation,  and  the  other 
party  proceeds  to  great  expense  in  the 
expectation  that  payment  of  a  fair  com- 
pensation will  be  accepted  and  the  right 
waived — especially  if  it  is  in  respect  to  a 
matter  which  will  largely  affect  the  public 
convenience  and  welfare — a  court  of  eq- 
uity may  properly  refuse  to  enforce  those 
rights,  and,  in  the  absence  of  an  agree- 
ment for  compensation,  compel  him  to 
submit  the  determination  of  the  amount 
thereof  to  an  impartial  tribunal."  New 
York  City  v.  Pine,  185  U.  S.  93,  103,  46 
L.  Ed.  820.  See  the  title  ESTOPPEL, 
vol.  5,  p.  978,  et  seq. 

"We  have  often  had  occasion  to  con- 
sider the  question  of  laches.  In  Galliher 
V.  Cadwell,  145  U.  S.  368,  373,  36  L.  Ed. 
738,  and  Penn  Mut.  Life  Ins.  Co.  v.  Aus- 
tin, 168  U.  S.  685,  42  L-  Ed.  626,  are  col- 
lected the  decisions  of  the  court.  In  the 
former  of  these  cases  it  is  said,  p.  372. 
'They  (the  ?djudicated  cases")  proceed  on 
the  assumption  that  the  party  to  whom 
laches    is    imputed    has    knowledge    of   his 


rights,  and  an  ample  opportunity  to  estab- 
lish them  in  the  proper  forum;  that  by 
reason  of  his  delay  the  adverse  party  has 
good  reason  to  believe  that  the  alleged 
rights  are  worthless,  or  have  been  aban- 
doned.'" Ward  V.  Sherman,  192  U.  S. 
168,  176,  48  L.  Ed.  391. 

Examples — Acquiescence  in  settlement. 
— Where,  according  to  the  decided  pre- 
ponderance of  evidence,  the  plaintiff',  and 
those  jointly  interested  with  him,  during 
the  entire  period  from  the  close  of  the 
war  until  the  institution  of  this  suit  in 
1880  to  assail  the  validity  of  certain  set- 
tlements in  depreciated  currency  made 
during  the  Civil  War,  by  the  personal  rep- 
resentatives of  their  father,  of  bonds  due 
his  estate,  acted  as  if  they  did  not  intend, 
by  legal  proceedings,  to  question  the  va- 
lidity of  the  settlements  and  they  so  acted 
with  full  knowledge,  or  with  ample  op- 
portunity to  acquire  knowledge,  of  all  the 
material  facts  affecting  their  rights,  by 
their  long  silence,  and  their  unreasonable 
delay  in  commencing  proceedings  for  re- 
lief, they  have  forfeited  whatever  right 
they  had  to  invoke  the  aid  of  a  court  of 
equity.  What  they  did  and  what  they 
failed  to  do  is  sufficient — independently  of 
any  statute  of  limitations,  and  apart  from 
any  question  as  to  the  legal  right  of  the 
personal  representatives  to  accept,  or  of 
the  obligor  to  pay,  the  bonds  of  the  latter 
in  Confederate  money  or  Virginia  bank 
notes — to  establish  acquiescence  upon  their 
part,  in  what  was  done  by  the  personal 
representatives,  and  to  preclude  any  inter- 
ference in  their  behalf  by  a  court  of  eq- 
uity. Washington  v.  Opie,  145  U.  S.  214, 
223,   36    L.    Ed.    580. 

Acquiescence  in  possession  of  property. 
—In  Goode  v.  Gaines,  145  U.  S.  141,  154, 
36  L.  Ed.  654,  it  was  held  that,  while  ac- 
quiescence on  the  part  of  the  true  owners 
of  the  land  in  question  had  not  taken 
away  their  right  of  action  to  recover  the 
property,  yet  it  operated  upon  the  right 
to  equitable  relief,  in  the  matter  of  per- 
mitting a  recovery,  by  way  of  accounting, 
which  they  had  themselves  applied  for  a 
court  of  equity,  for  the  period  of  time 
from  the  date  of  the  awards  establishing 
their  title  to  the  date  of  the  filing  of  these 
bills.  They  permitted  defendants  to  go 
on  in  the  exercise  of  ownership  over  the 
property,  not  only  unmolested  and  without 
question,  but  with  affirmative  encourage- 
ment to  them  to  do  so.  and,  under  the 
peculiar  circumstances  which  characterize 
these  cases,  there  will  not  be  awarded  a 
measure  of  relief,  which  would  operate 
harshly  and  oppressively  upon  defendants, 
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Of  Lands. — Under  our  Anglo-Saxon   system  of  jurisprudence,   questions  of 
the  abandonment  of  land  by  the  owner  rarely  arises,  since  they  are  usually  sold 


even  though  specific  prejudice,  because  of 
the  owners'  laches,  may  not  be  clearly 
made  out  upon  these  records.  *  *  * 
In  other  words,  appellants  should  be 
charged  with  rental  value  from  the  date 
of  the  tiling  of  the  bills  to  the  rendition 
of  the  decrees,  with  interest,  and  should 
be  credited  with  taxes,  etc.,  paid  after  the 
date  of  the  filing  of  the  bills  with  interest, 
and  also  with  the  amounts  paid  the  gov- 
ernment for  the  different  parcels,  with  in- 
terest from  the  dates  of  payment,  as  well 
as  with  the  value  of  the  improvements,  in 
each  instance,  at  the  time  of  the  rendition 
of  the  decrees.  See,  also,  Latta  v.  Gran- 
ger, 167  U.  S.  81,  84,  42  L.  Ed.  85,  where 
it  is  held  that  this  did  not  mean  that  the 
rental  value  and  value  of  the  improve- 
ments should  be  reopened. 

Where  a  bill  asserting  a  claim,  under 
a  previous  assignment  of  a  land  scrip  cer- 
tificate, to  land  afterwards  located  by  an- 
other transferee  in  good  faith  and  for 
value,  was  not  filed  until  forty-three  years 
had  passed  since  the  ancestors  of  plain- 
tiffs acquired  title  to  the  certificate,  dur- 
ing all  these  years  no  assertion  of  such 
right  being  made,  and  twenty-five  years 
since  such  subsequent  transferee  pur- 
chased the  certificate  in  good  faith,  pay- 
ing a  large  consideration,  located  it  and 
obtained  a  patent  for  the  lands  from  the 
state,  and  he  entered  into  possession  and 
improved  the  lands,  all  the  original  par- 
ties having  died  and  with  their  death  the 
main  witnesses  to  this  transaction  having 
all  passed  away,  the  property  having  be- 
come of  value,  it  was  held  that  now,  after 
a  lapse  of  nearly  half  a  century,  plaintiffs 
cannot  assert  a  claim  which  the  owners 
have  ignored  for  all  these  years.  Under- 
wood V.  Dugan,  139  U.  S.  380,  382,  35  L. 
Ed.  197. 

See,  also,  Hanner  v.  Moulton,  138  U. 
S.  486,  34  L.  Ed.  1032,  where,  as  here,  the 
controversy  arose  in  respect  to  laiid  taken 
under  a  land  certificate  issued  in  1838. 
There,  as  here,  the  plaintiffs  claimed  title 
by  succession  from  the  original  purchaser, 
who  had  died  prior  to  the  commencement 
of  the  suit.  There,  the  adverse  title  under 
which  defendants  claimed  did  not  arise  un- 
til 1869  and  knowledge  of  the  adverse  title 
did  not  come  to  plaintiffs  until  1876.  The 
bill  was  filed  in  1882,  a  few  months  after 
the  bill  in  the  present  case.  It  was  held 
on  full  review  of  the  rulings  of  the  su- 
preme court  of  Texas,  as  well  as  the  de- 
cisions of  the  federal  supreme  court,  that 
laches  was  a  complete  bar  to  the  suit. 
Summing  up  at  the  close  of  the  opinion, 
Mr.  Justice  Blatchford,  speaking  for  the 
court,  said:  "An  interval  of  nearly  thir- 
teen years  elapsed  between  the  sale  of 
the  certificate  and  the  filing  of  the  bill  in 
this  suit.  The  value  of  the  property  has 
largely  increased.     Parties   interested  and 


witnesses  have  died,  and  the  memory  of 
those  who  survive  has  decayed.  Not  a 
person  who  is  now  interested  in  any  of 
the  land  is  implicated  in  the  fraud  charged 
in  the  bill.  Under  the  facts  above  stated, 
the  plaintiffs  have  been  guilty  of  such 
laches  that  they  cannot  have  any  relief  in 
a  court  of  equity.  Speidel  v.  Henrici,  120 
U.  S.  377,  387,  30  L.  Ed.  718,  and  cases 
there  cited.  Richards  v.  Mackall,  124  U. 
S.  183,  187,  188,  31  L.  Ed.  396."  See,  also, 
Landsdale  v.  Smith,  106  U.  S.  391,  27  L. 
Ed.  219;  Underwood  v.  Dugan,  139  U.  S. 
380,  383,  35  L.   Ed.  197. 

And  where  G.  &  Co.,  obtained,  or  at 
least  attempted  to  obtain,  a  lien  upon 
W.'s  land  by  virtue  of  their  attachment, 
personal  service  of  such  proceeding  was 
made  upon  W.  in  the  state  of  Wisconsin, 
January  25,  1861,  going  through  the  form 
of  obtaining  a  judgment  against  these 
lands,  and  selling  them  upon  execution, 
and  G.  purchased  these  lands  upon  such 
sale,  paid  taxes  thereon,  acquired  tax  titles 
thereto,  and  subsequently  sold  the  same, 
plaintiffs  in  this  suit  becoming  the  pur- 
chasers; and  immediately  taking  posses- 
sion of  the  same;  and  they  and  their  grant- 
ors having  been  in  open,  notorious,  and 
undisturbed  possession  for  twenty-seven 
years;  built  a  house  and  other  buildings, 
and  made  other  improvements  thereon; 
and  where  the  defendant  herein  took  title 
to  these  lands  December  17,  1859,  the 
very  day  that  suit  was  originally  begun 
against  W.  his  brother,  the  deed  being 
made  to  him  under  circumstances  tending 
strongly  to  show  that  it  was  intended  as 
a  fraud  upon  the  creditors  of  W.;  and  he 
took  no  steps  to  assert  his  title  or  right 
of  possession  to  these  lands,  but  practi- 
cally abandoned  the  same  until,  by  the  in- 
crease of  population  and  the  settlement 
of  the  country,  they  had  become  of  ma- 
terial value;  held,  that  such  a  case  of 
laches  is  made  out  on  his  part  as  bars 
him  from  ever  setting  up  a  claim  to  the 
land  and  gives  grounds  for  a  bill  to  quiet 
the  title  against  an  ejectment  by  him. 
Wehrman  v.  Conklin,  155  U.  S.  314,  332, 
39   L.   Ed.   167. 

The  long  delay  of  the  plaintiff  at  law  in 
the  assertion  of  his  rights,  establishes  a 
defense  of  laches,  and  his  failure  to  set 
up  his  title,  and  his  long  acquiescence  in 
the  adverse  possession  of  the  lands,  estop 
him  from  proceeding  either  at  law  or  in 
equity  to  oust  them.  Wehrman  v.  Conk- 
lin. 155  U.  S.  314,  326,  39  L.  Ed.  167.  See, 
also,  ante,  "Change  of  Situation  and  Val- 
ues," II,  B,  4.  And  see  the  title  QUIET- 
ING TITLE. 

Where  the  statute  of  Indiana  reserved 
to  the  deceased  a  right  of  action  to  re- 
cover the  premises  for  five  years  after 
he  came  of  age,  and  though  he  lived  for 
ten  years  ?fter  that  period,  within  the  vi- 
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to  a  purchaser  or  to  the  state  for  taxes;  but  the   Spanish  law  recognizes  dis- 


cinity  of  the  property,  and  was  cognizant 
of  the  possession  of  the  defendant  and  his 
associates,  and  of  parties  holding  under 
them,  of  their  claim  of  ownership  and  of 
their  improvements,  he  made  no  attempt 
to  disturb  them  in  its  possession,  use,  and 
enjoyment,  or  in  the  sale  of  portions  of 
it,  the  claim  now  set  up  by  the  complain- 
ants (his  widow  and  heirs)  is  a  stale  one, 
and,  under  the  facts  disclosed,  without 
merit.  Hall  v.  Law,  102  U.  S.  461,  467, 
26  L.  Ed.  217.  See,  also,  the  titles  LIMI- 
TATIONS OF  ACTIONS  AND  AD- 
VERSE POSSESSION;  PUBLIC 
LANDS. 

Acquiescence  in  sale  under  foreclosure. 
— Where  R.,  a  holder  of  construction 
bonds  of  a  railroad,  signed  a  trust  agree- 
ment for  three  of  said  bonds,  but  kept 
the  other  six  in  his  possession,  and,  after 
the  foreclosure  sale  of  the  railroad  and 
its  purchase  under  the  agreement,  nine 
years  afterwards,  he  presented  his  six  con- 
struction bonds  to  C,  the  chairman  of  the 
trustees,  and  told  him  that  he,  R.,  wanted 
done  for  those  bonds  what  was  done  for 
them  in  the  agreement,  and  the  latter 
doubtless  supposing  that  R.  meant  to  as- 
sert some  interest  in  the  property,  replied 
to  him  that  the  bonds  "were  not  worth  a 
cent,  as  they  were  shut  out  by  the  sale" 
under  the  foreclosure  decree,  but  he  took 
no  steps  to  vindicate  his  rights  if  any  he 
then  had,  except  to  serve  a  written  notice 
on  C,  three  years  later,  that  he  held  and 
owned  the  six  construction  bonds  (descr'b- 
ing  them),  and  demanding  that  C.  should 
pay  or,  secure  to  him  the  aggregate  of 
principal  and  interest  then  due  on  them 
— $10,830 — and  did  not  bring  the  present 
suit  until  more  than  thirteen  years  after 
the  trustees  purchased  the  second  mort- 
gage bonds  for  the  benefit  of  the  trust, 
more  than  nine  years  after  the  purchase 
of  the  road,  at  the  foreclosure  sale,  for 
the  benefit  of  certificate  holders,  and 
nearly  nine  years  after  the  interview  be- 
tween the  plaintiff  and  C,  in  which  the 
latter  told  him  that  his  bonds  had  been 
cut  off  by  that  sale  and  were  not  worth 
anything,  the  record  disclosing  no  element 
of  fraud  or  concealment  upon  the  part  of 
the  trustees  or  of  any  of  them;  it  was  held 
that  independently  of  the  statute  of  limi- 
tations, the  case  was  one  in  which  a 
court  of  equity  should  refuse  to  interpose 
because  of  laches  upon  the  part  of  appel- 
lant in  asserting  the  rights  he  now  claims. 
Looking  at  all  the  circumstances,  partic- 
ularly the  nature  of  the  property,  good 
faith  demanded  that  if  he  intended  to 
question  the  right  of  the  trustees  to  ac- 
quire, hold,  and  transfer  it  for  the  ex- 
clusive benefit  of  certificate  holders,  he 
should  have  done  so  by  formal  proceed- 
ings, commenced  within  a  reasonable  time 
nfter  he  became  cognizant  of  all  the  facts. 


Alsop   V.   Riker,   155   U.   S.   448,  459,   39   L. 
Ed.   218. 

"His  laches  cannot  be  excused  upon  the 
ground  that  the  trust  assumed  by  the  trus- 
tees was  express  or  direct,  for  it  is  clearly 
established  that  the  trustees,  as  early  as 
December,  1S67,  denied  and  repudiated,  as, 
the  plaintiff  knew,  the  existence  of  any 
trust  in  relation  to  such  of  the  construc- 
tion bonds  as  the  plaintiff  did  not  surren- 
der to  them."  Alsop  v.  Riker,  155  U  S 
448,  460,  39  L.  Ed.  218;  Speidel  v.  Henrici 
120  U.  S.  377,  30  L.  Ed.  718;  Riddle  v 
Whitehill,  135  U.  S.  621,  34  L.  Ed.  282; 
Phillippi  z:  Philippe,  115  U.  S.  151,  29  L 
Ed.  336.  See  the  titles  MORTGAGES 
AND  DEEDS  OF  TRUST;  RAIL- 
ROADS. 

Acquiescence  in  preference. — Where,  so 
far  as  disclosed,  it  would  seem  that  when 
the  debtors  failing,  and  failing  for  a  very 
large  sum,  appropriated  all  their  tangible 
property  to  the  payment  of  a  few  of  their 
creditors,  the  others,  including  these  plain- 
tiffs, accepted  the  situation,  and  made  no 
inquiry  or  challenge  of  the  integrity  of 
the  transaction  for  nearly  five  years,  such 
indifference  and  inattention  must  be  ad- 
judged laches.  Upon  this  ground  alone, 
and  without  reference  to  any  other  ques- 
tions discussed  by  counsel  in  the  briefs, 
the  decree  of  the  circuit  court  is  affirmed. 
Hardt  v.  Heidweyer,  15^  U.  S.  547,  561 
38  L.   Ed.  548. 

Acquiescence  in  sale  of  collateral.— See 
also,  the  title  PLEDGE  AND  COLLAT- 
ERAL SECURITY. 

"In  Hayward  v.  National  Bank,  96  U 
S.  611,  24  L.  Ed.  855,  a  bank  sold  col- 
laterals to  three  of  its  own  directors,  and 
applied  the  proceeds  to  the- payment  of  a 
loan.  The  debtor,  who  was  advised  of 
the  sale,  and  that  enough  had  been  real- 
ized to  pay  his  indebtedness,  made  no  ob- 
jection; but  nearly  four  years  after  the 
sale,  the  stocks  having  in  the  meantime 
greatly  increased  in  value,  notified  the 
bank  of  his  desire  and  purpose  to  redeem 
them;  but  on  his  subsequently  filing  a  bill 
for  that  purpose,  he  was  held  not  entitled 
to  relief.  To  the  same  effect  are  Grymes 
V.  Sanders,  93  U.  S.  55,  62,  23  L-  Ed.  798; 
Pence  7'.  Langdon,  99  U.  S.  578,  581,  25 
L.  Ed.  420;  Mackall  v.  Casilear,  137  U.  S. 
556,  566,  34  L,.  Ed.  776."  Hoyt  v.  Latham, 
143   U.    S.    553,   567,    36    L.    Ed.   259. 

In  collection  of  debt. — A  claim  for 
money  lent  where  no  demand  for  payment 
was  made  of  the  borrower  in  his  lifetime 
or  against  his  executors  until  thirty-three 
years  after  the  date  of  the  loan,  is  prop- 
erly rejected  by  a  court  of  equity  on  dis- 
tribution of  the  borrower's  estate.  Rog- 
ers V.  Law,  1  Black  253.  17  L.  Ed.  58.  See, 
also,  the  title  PAYMENT. 

In  construction  of  power. — It  was  held 
in     Savannah     v.     Kelly,     708     U.     S.   184, 
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tinctly  the  right  to  abandonment.^® 

C.  Determination  of  Question — 1.  Circumstances  of  Particular  Case 
Govern. — Whether  laches  is  to  be  imputed  to  a  party  seeking  the  aid  of  a  court 
of  equity  depends  upon  the  circumstances  of  the  particular  case.^'^ 

2.  Not  a  Federal  Question. — The  question  of  laches  is  not  a  federal  ques- 
tion.38 

III.    Effect  of  Laches. 

A.  In  General. — See  ante,  "What  Constitutes  Laches,"  II.  Undue  laches  is 
treated  as  a  waiver  of  the  right,  and  operates  as  an  irrevocable  renunciation 
of  it.39 

Laches  as  Ground  for  Dismissal. — A  bill  may  be  dismissed  for  laches.'*^ 


191,  27  L.  Ed.  696,  that  where  the  author- 
ities of  a  city,  in  guaranteeing  an  issue  of 
railroad  bonds,  were  only  anxious  to  omit 
nothing  which  the  most  critical  might  re- 
gard as  important  in  securing  for  its  ob- 
ligations all  the  weight  and  value  properly 
belonging  to  an  unquestionable  pledge  of 
its  faith  and  credit,  after  the  lapse  of 
twenty  years,  in  which  no  such  question 
has  been  raised,  it  would,  in  the  language 
of  Mr.  Justice  Grier,  in  Mercer  County  v. 
Racket,  1  Wall.  83,  17  L-  Ed.  548.  ''be  con- 
trary to  good  faith  and  common  justice  to 
permit  them  to  allege  a  newly-discovered 
construction  of  an  equivocal  power."  Cit- 
ing Van  Hostrup  v.  Madison  City,  1  Wall. 
291,  17  L.  Ed.  538;  Meyer  v.  Muscatine,  1 
Wall.  384,  17  L.  Ed.  564;  James  v.  Mil- 
waukee, 16  Wall.  159,  21  L.  Ed.  267. 

Abandonment  of  ferry  right. — Bowman 
V.  Wathen,  1  How.  189,  194,  11  L.  Ed.  97. 
See  the  title  FERRIES,  vol.  6,  p.  280. 

In  public  work. — Roberts  v.  Northern 
Pac.  R.  Co.,  158  U.  S.  1,  11,  39  L.  Ed.  873; 
Penn  Mut.  Life  Ins.  Co.  v.  Austin,  168  U. 
S.  685,  698,  42  L.  Ed.  626.  See  the  title 
ESTOPPEL,  vol.  5,  p.  959,  et  seq. 

In  failing  to  make  defense  at  law. — See 
the  titles  JUDGMENTS  AND  DE- 
CREES, ante,  p.  544;  RES  ADJUDI- 
CATA. 

After  the  mandate  went  down  to  the  cir- 
cuit court,  in  the  case  of  Ballance  v.  For- 
syth, 13  How.  18,  14  L.  Ed.  32,  Ballance 
tiled  a  bill  upon  the  equity  side  of  the 
court,  setting  forth  the  same  titles  which 
were  involved  in  the  suit  at  law.  and  pray- 
ing relief.  Held,  that  the  objections  to 
the  title  of  his  adversary  should  have  been 
urged  upon  the  trial  of  the  suit  at  law; 
and  if  they  are  founded  upon  alleged  er- 
rors in  the  location  and  survey,  all  such 
questions  are  administrative  in  their  char- 
acter, and  must  be  disposed  of  in  the  land 
office.  He  ought  to  have  made  opposition 
there;  if  he  did  not,  he  is  concluded  by  his 
laches.  Ballance  v.  Forsyth,  24  How.  183, 
16  L.  Ed.  733. 

36.  Abandonment  of  lands. — Sena  v. 
United  States,  189  U.  S.  233,  240,  47  L.  Ed. 
787.  See,  also.  United  States  v.  IMoore,  12 
How.  209.  13  L.  Ed.  958;  Gildersleeve  v. 
New  Mexico  Min.  Co.,  161  U.  S.  573,  40  L. 
Ed.  812;  United  States  v.  Martinez,  184  U. 


S.  441,  46  L.  Ed.  632.     See  the  title  PUB- 
LIC LANDS. 

37.  Circumstances  of  particular  case  gov- 
ern.—Griswold  V.  Hazard,  141  U.  S.  260,. 
288,  35  L.  Ed.  678;  bullivan  v.  Portland, 
etc.,  R.  Co.,  94  U.  S.  806,  811,  24  L.  Ed. 
324. 

There  are  no  circumstances  here  that 
would  justify  a  refusal  to  grant  the  relief 
asked,  because  of  plaintiffs  delay  in  in- 
stituting suit  to  have  a  bond,  intended  as 
a  bail  bond  but  by  mistake  put  in  the  form 
of  a  bond  to  perform  the  judgment  of  the 
court,  canceled  or  reformed.  Griswold  v. 
Hazard,  141  U.  S.  260,  288,  35  L.  Ed.  678. 
See,  also,  ante,  "Delay  and  Want  of  Dili- 
gence," II,  B,  3. 

If,  as  contended  by  the  defendants,  a 
court  of  equity  may  deny  relief  because  of 
laches  in  suing,  although  the  plaintiff  com- 
menced his  action  within  the  period  lim- 
ited by  the  statute  for  actions  at  law,  still, 
the  granting  or  refusing  relief,  upon  that 
ground,  must  depend  upon  the  special  cir- 
cumstances of  each  case.  Harwood  v. 
Railroad  Co.,  17  Wall.  78,  21  L.  Ed.  558;. 
Brown  v.  County  of  Buena  Vista,  95  U.  S. 
157,  160,  24  L.  Ed.  422;  Hay  ward  v.  Na- 
tional Bank,  96  U.  S.  611,  617,  24  L.  Ed. 
855;  Bryan  v.  Kales,  134  U.  S.  126,  135,  33. 
L.  Ed.  829. 

38.  As  federal  question. — The  question 
of  laches  in  instituting  an  action  or  suit  is- 
purely  a  question  of  state  law  and  con- 
tains no  federal  question  and  should  have 
no  weight  in  determining  a  federal  ques- 
tion where  one  exists.  Haddock  v.  Had- 
dock, 201  U.  S.  562,  50  L.  Ed.  867;  ^oran 
V.  Horsky,  178  U.  S.  205,  44  L.  Ed.  1038. 
See  the  title  APPEAL  AND  ERROR, 
vol.  1,  p.  733. 

39.  As  waiver  and  renunciation. — Beebe 
V.  United  States,  161  U.  S.  104,  114,  40  L. 
Ed.  632.  See  ante,  "Acquiescence  or 
Abandonment,"  II,  B,  8. 

Laches  as  fcrfeiting  public  land  claims. 
—See  the  title  PUBLIC  LANDS. 

40.  Laches  as  ground  for  dismissal. — 
Clark  T'.  Roller,  199  U.  S.  541,  542,  50  L. 
Ed.  300;  Warner  v.  Baird,  7  How.  234,  12 
L.  Ed.  681;  Richards  7'.  Mackall,  124  U.  S. 
183,  31  L.  Ed.  396.  See  post,  "Necessity 
and  Method  of  Raising  Objections,"  VL 
B.     See  the  title  DISMISSAL,  DISCON- 
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On  Contract  of  Suretyship. — Mere  laches,  unaccompanied  with  fraud, 
forms  no  discharge  of  a  contract  of  suretyship,  between  private  individuals. 
Such  is  the  clear  result  of  the  authorities.'*^ 

B.  Affects  Privies  in  Title. — And  privies  in  title,  e.  g.,  heirs,  are  barred  by 
the  laches  of  their  predecessors  in  title.* ^ 

IV.    Excuses  for  Laches. 
A.    In  General. — Long  acquiescence  and  laches  by  parties  out  of  possession 

are  productive  of  much  hardship  and  injustice  to  others,  and  cannot  be  excused 
but  by  showing  some  actual  hindrance  or  impediment  caused  by  the  fraud  or 
concealment  of  the  party  in  possession,  which  will  appeal  to  the  conscience  of 
the  chancellor.'*^ 

Indians. — Qusere,  whether  Indians  maintaining  their  tribal  relations  are 
chargeable  with  laches.'** 


TINUANCE  AND  NONSUIT,  vol.  5,  p. 
383. 

41.  On  contract  of  suretyship. — United 
States  V.  Kirkpatrick,  9  Wheat.  720,  736,  6 
L.  Ed.  199.  See  the  title  PRINCIPAL 
AND  SURETY. 

42.  Privies  in  title. — Abraham  v.  Ordway, 
158  U.  S.  416,  39  L.  Ed.  1036;  Clarke  v. 
Boorman,  18  Wall.  493,  21  L.  Ed.  904;  Ir- 
win V.  United  States,  16  How.  513,  14  L. 
Ed.  1038. 

Where  a  married  woman  whose  hus- 
band had  conveyed,  to  a  trustee  for  her, 
real  estate  in  the  city  of  Washington  for 
her  sole  and  separate  use,  afterwards,  hav- 
ing obtained  a  divorce,  married  again,  and 
united  with  the  trustee  in  the  deed  for  the 
property  to  secure  money  borrowed  by  her 
second  husband,  under  which  deed  of  trust 
the  property  was  sold  and  taken  posses- 
sion of  by  the  purchaser;  it  was  held  that 
the  heirs  of  a  grantee  of  the  same  property 
by  a  deed  from  her  and  the  first  trustee, 
by  a  fee  simple  deed  executed  subsequently 
to  the  deed  of  trust,  who,  nearly  twenty 
years  after  the  date  of  the  deed  of  trust, 
brought  suit  for  the  property  upon  the 
ground  that  the  deed  of  trust  was  void  be- 
cause to  secure  a  note  not  given  in  relation 
to  the  sole  and  separate  property  of  the 
grantor,  as  required  by  the  married  wom- 
an's act  of  1869  (Rev.  Stat.  Dist.  Col.,  § 
729),  the  case  was  peculiarly  one  for  the 
application  of  the  doctrine  of  laches.  The 
grantee  in  said  deed  did  not  die  until 
twelve  years  after  the  conveyance  to  her, 
and  seventeen  years  after  the  date  of  the 
deed  of  trust,  and  more  than  seven  years 
after  the  sale  and  conveyance  under  that 
deed,  without  ever  disputing  the  title  ac- 
quired thereby,  or  any  explanation  being 
given  of  such  failure  to.  do  so,  and  the  re- 
lief sought  can  not  be  given  consistently 
with  the  principles  of  justice  or  without 
encouraging  such  delay  in  the  assertion  of 
rights  which  ought  not  to  be  tolerated  by 
courts  oT  equity.  Abraham  v.  Ordway,  158 
U.  S.  416,  39  L.  Ed.  1036. 

It  was  held  in  Gildersleeve  v.  New  Mex- 
ico Min.  Co.,  161  U.  S.  573,  577,  40  L.  Ed. 
812,  that  the  complainant  was  not  entitled 
to  relief  at  the  hands  of  a  court  of  equity 


upon  the  fact  that  the  record  exhibited 
such  gross  laches  on  the  part  of  complain- 
ant, or  those  with  whom  he  is  in  privity, 
and  upon  whose  rights  his  own  must  de- 
pend, as  to  effectually  debar  him  from  a 
right  to  the  relief  which  he  seeks. 

43.  Excuses  generally. — Abraham  v. 
Ordway,  158  U.  S.  416,  421,  39  L-  Ed.  1036; 
Wagner  v.  Baird,  7  How.  234,  12  L.  Ed. 
681;  Landsdale  v.  Smith,  106  U.  S.  391,  392, 
27  L.  Ed.  219;  Hammond  v.  Hopkins,  143 
U.  S.  224,  264,  36  L.  Ed.  134;  Badger  v. 
Badger,  2  Wall.  87,  94,  17  L.  Ed.  836. 

"The  party  guilty  of  such  laches  cannot 
screen  his  title  from  the  just  imputation  of 
staleness  merely  by  the  allegation  of  an 
imaginary  impediment  or  technical  dis- 
ability. This  doctrine  has  been  so  often 
asserted  by  this  court,  that  it  is  unneces- 
sary to  vindicate  it  by  argument.  It  will 
be  sufficient  to  refer  to  Piatt  v.  Vattier,  9 
Pet.  405,  9  L.  Ed.  173,  a  case  much  resemb- 
ling the  present,  and  Bowman  v.  Wathen, 
1  How.  189.  11  L.  Ed.  97."  Wagner  v. 
Baird,  7  How.  234,  258,  12  L.  Ed.  681; 
Abraham  v.  Ordway,  158  U.  S.  416,  421,  39 
L.  Ed.  1036. 

Where  the  facts  in  the  case  bring  it 
within  the  operation  of  the  above  princi- 
ples, the  bill  must,  therefore,  be  dismissed. 
Wagner  v.  Baird,  7  How.  234,  12  L.  Ed. 
681. 

Prudential  reasons. — "The  complainant's 
excuse,  in  this  instance,  that  it  preferred 
for  prudential  reasons  to  receive  money 
and  an  acquittance  of  claims  from  the 
Washburn  and  Moen  Company,  and  to 
abide  by  the  settlement  for  a  period  of  sev- 
eral years,  rather  than  to  assert  its  exist- 
ing demands,  is  entitled  to  a  less  favorable 
consideration  by  a  court  of  equity  than  if 
its  conduct  had  been  that  of  mere  inac- 
tion." Thorn  Wire  Hedge  Co.  v.  Wash- 
burn, etc.,  Mfg.  Co.,  159  U.  S.  423,  444.  40 
L.  Ed.  205;  Lane,  etc.,  Co.  v.  Locke,  150  U. 
S.  193,  201,  37  L.  Ed.  1049;  Hager  v.  Thom- 
son, 1  Black  80,  17  L.  Ed.  41.  See  the  title 
PATENTS,  as  to  laches  in  asserting  right 
to  royalty. 

44.  Indians. — Schrimpscher  v.  Stockton^ 
183  U.  S.  290,  296,  46  L.  Ed.  203;  Felix  v. 
Patrick,  145  U.  S.  317,  332,  36   L-   Ed.  719. 
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B.  Poverty  or  Pecuniary  Embarrassment. — Poverty  or  pecuniary  embar- 
rassment is  not  a  sufficient  excuse  for  postponing  tbe  assertion  of  rights.-*^ 

0.  Relationship  of  Parties. — Tbe  relationship  of  tbe  parties  may  be  such 
as  to  furnish  an  excuse  for  tbe  laches.''^  But  mere  kinship,  however  close,  al- 
though accompanied  by  fraud,  and  the  natural  reluctance  to  sue  incident  thereto, 
will  not  excuse  prolonged  laches.^" 


See  the  title  INDIANS,  vol.  6,  p.  906. 

Certainly  such  disability  does  not  con- 
tinue after  their  tribal  relations  have  been 
dissolved.  Schrimpscher  v.  Stockton,  183 
U.  S.  290,  46  L.  Ed.  203. 

"Conceding  that  the  plaintiflfs  were  in- 
capable, so  long  as  they  maintained  their 
tribal  relations,  of  being  affected  with 
laches,  and  that  these  relations  were  not 
dissolved  until  1887,  when  they  were  first 
apprised  of  their  right  to  this  land,  it  does 
not  necessarily  follow  that  they  are  enti- 
tled to  the  relief  demanded  by  this  bill." 
Felix  V.  Patrick,  145  U.  S.  317,  332,  36  L. 
Ed.  719. 

As  to  disabilities  generally,  see  the  titles 
HUSBAND  AND  WIFE,  vol.  6,  p.  716; 
INFANTS,  vol.  6,  p.  1012;  INSANITY, 
vol.  6.  p.  1072,  and  other  fiduciary  titles. 

45.  Poverty  or  pecuniary  embarrassment. 
—Hay ward  v.  National  Bank,  96  U.  S.  611, 
618,  24  L.  Ed.  855;  Leggett  v.  Standard  Oil 
Co.,  149  U.  S.  287,  294,  37  L.  Ed.  737.  See, 
however,  Wetzel  v.  Minnesota  R.  Transfer 
Co.,  169  U.  S.  237,  241,  42  L.  Ed.  730. 

Poverty  and  financial  inability  to  take 
the  requisite  legal  proceedings  is  not  a 
sufficient  excuse  for  delay  in  asserting 
rights  so  as  to  prevent  the  doctrine  of 
laches  applying.  Washington  v.  Opie,  145 
U.  S.  214,  222,  36  L-  Ed.  580. 

And  though  the  claimant  may  have  been 
embarrassed  by  the  frauds  of  others,  or 
distressed,  it  is  not  sufficient  to  take  the 
case  out  of  the  rule.  Bowman  v.  Wathen, 
1  How.  189,  11  L.  Ed.  97. 

Supposed  insolvency  of  defendant. — See 
ante.  "Knowledge  of  Rights,"  II,  B,  2. 

46.  Relationship  of  parties. — IMackall  v. 
Casilear,  137  U.  S-  556,  567,  34  L.  Ed.  776; 
Jenkins  v.  Pye,  12  Pet.  241,  262,  9  L.  Ed. 
1070.     See  the  various  fiduciary  titles. 

47.  Kinship.— Mackall  v.  Casilear,  137  U. 
S.  556,  567,  34  L.  Ed.  776;  Philippi  v.  Phil- 
ippe, 115  U.  S.  151,  158,  29  L.  Ed.  336. 

It  was  said  in  Mackall  v.  Casilear,  137 
U.  S.  556,  567,  34  L.  Ed.  776:  "Of  course 
it  must  be  admitted  that  an  affectionate 
son  would  feel  a  natural  reluctance  to  make 
a  charge  of  fraud  against  his  father,  but 
where  the  time  consumed  in  overcoming 
this  is  prolonged,  as  in  this  instance,  we 
cannot  recognize  the  relationship  as  suffi- 
cient explanation  of  the  laches." 

And  in  Jenkins  v.  Pye,  12  Pet.  241,  262, 
9  L.  Ed.  1070:  "The  difficulty  in  such 
cases  as  the  one  before  the  court  is,  that 
the  expectant  heir  is  usually  destitute,  ig- 
norant of  his  rights,  and  not  on  an  equal 
footing  with  his  vendee;  and  the  courts  of 
chancery    presume    that    he    contracted    in 


subservience  to  circumstances  either  of 
helpless  poverty  or  ignorance;  or,  at  least, 
superior  knowledge  of  facts  on  part  of  him 
with  whom  he  contracted.  When  the  facts 
proved  are  in  accordance  with  the  pre- 
sumption, and  establish  that  the  same  con- 
dition continued  to  the  date  when  suit  was 
brought,  time  has  not  been  strictly  re- 
garded in  England;  and  chancery  has  fre- 
quently proceeded  to  afford  relief,  disre- 
garding the  length  of  time,  upon  evidence 
of  a  continuing  oppression  and  poverty  or 
concealment.  This  cause  has  certainly  in 
it  circumstances  to  raise  difficulties.  Elea- 
nor Pye  married  within  two  years,  and 
died  within  five  after  the  conveyance  was 
made;  and  the  complainants  were,  at  her 
death  (and  so  continued  until  they  sued), 
infants.  Yet  I  think  no  account  should 
have  been  ordered,  nor  the  conversance  im- 
peached, after  the  lapse  of  twenty  years, 
and  after  George  Jenkin's  death;  and  con- 
cur that  the  bill  be  dismissed." 

Where  it  is  not  averred  that  he  was  ig- 
norant of  any  of  the  facts  on  which  his 
rights  rested,  or  that  they  were  fraudu- 
lently concealed  from  him,  but  merely  that 
he  was  not  fully  informed  of  his  rights  and 
remedies  under  the  law,  and  the  bill  plainly 
intimates  that  he  declined  to  sue  his 
brother,  not  because  he  was  not  informed 
of  the  facts  of  his  case,  but  because  a  suit 
with  so  near  a  relative  was  repulsive  to 
him  because  he  trusted  in  his  brother  to 
do  him  justice,  this  does  not  excuse  laches. 
Philippi  V.  Philippe,  115  U.  S.  151,  158,  29 
L.  Ed.  336. 

Confidential  relationship. — Townsend  v. 
Vanderwerker,  160  U.  S.  171,  185,  40  L. 
Ed.  383. 

The  delay  is  sufficiently  accounted  for  by 
the  intimate  personal  relations  that  had  al- 
ways existed  between  the  plaintiff  and  th^ 
other  party,  and  the  unlimited  confidence 
he  had  reposed  in  her.  It  is  alleged  in  this 
connection  that  they  had  long  lived  to- 
gether in  the  same  house;  that  she  had 
treated  him  and  spoken  of  him  as  a  foster 
child;  that  from  the  time  the  services  were 
rendered  until  her  death  he  had  repeatedly 
urged  her  to  come  to  a  settlement  with  him; 
that,  whenever  the  subject  was  referred  to, 
she  acknowledged  the  justice  of  the  claim, 
and  assured  him  she  had  provided  for  him 
in  her  will,  saying  that  she  intended  the 
house  to  be  his  when  she  was  done  with  it, 
and  that  it  should  belong  to  them  both 
while  she  lived;  that  on  this  account  he 
had  neglected  to  take  measures  for  the  en- 
forcement of  his  rights;  and  that  he  did 
not    know    until    her    death    that    she    had 
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D.  Legal  .Right  to  Delay. — Where  one  delays  as  he  has  the  legal  right  to 
do,  his  laches  is  not  a  bar,  but  it  is  still  a  fact,  and  if  some  of  the  parties  he  is 
now  pursuing  were  not  born  until  after  his  rights,  if  any  he  has,  accrued,  this 
silent  fact  has  all  the  effect  of  positive  statement.^^ 

E.  Ignorance  of  Rights. — See  ante,  "Knowledge  of  Rights,"  II,  B,  2. 

F.  Recognition  or  Acknowledgment  of  Right. — W'hen  a  person  is  in  the 
full  enjoyment  of  property,  under  supposedly  perfect  title,  and  no  adverse  claim 
has  been  made,  he  cannot  be  considered  guilty  of  laches  in  not  taking  steps  to 
perfect  his  title  as  long  as  such  apparent  acquiescence  in  his  rights  continues.'^^ 

Promise  to  Settle. — A  stale  demand  of  long  standing  is  not  vitalized  by  the 


failed  to  carry  out  her  promise  to  devise 
the  entire  property  to  him.  Dealing  with 
a  person  who  stood  in  this  relation  to  him, 
and  with  whom  he  had  always  been  upon 
friendly  and  even  intimate  terms,  the  same 
diligence  could  not  be  expected  of  him  as 
would  have  been  if  he  had  been  treating 
with  a  stranger.  If,  as  he  avers,  she  had 
promised  to  leave  him  the  entire  property 
at  her  death,- he  may  have  considered  it  to 
his  advantage  to  await  this  contingency, 
rather  than  to  pursue  her  for  half  the  prop- 
erty during  her  life.  As  she  died  in  Feb- 
ruary, 1889,  and  the  bill  was  filed  in  Octo- 
ber of  the  same  year,  there  can  be  no  claim 
that,  with  reference  to  this  event,  he  did 
not  act  with  sufficient  promptness.  Town- 
send  V.  Vanderwerker,  160  U.  S.  171,  185, 
40  L.  Ed.  383. 

"The  only  circumstance  that  occurred 
during  the  period  of  nine  years  from  the 
time  the  contract  was  made  which  was  cal- 
culated to  excite  his  suspicion  that  she  did 
not  intend  to  carry  out  her  alleged  agree- 
ment, was  the  execution  of  a  trust  deed  in 
favor  of  W.,  of  which,  however,  there  is 
nothing  in  the  bill  to  indicate  that  he  had 
actuvl  notice.  While  the  record  of  this 
trust  deed  would  operate  as  constructive 
notice  to  subsequent  purchasers  or  encum- 
brances of  the  property,  it  is  at  least  doubt- 
ful whether  it  would  have  the  same  efifect 
as  to  one  who  stood  in  plaintifif's  relation 
to  the  property."  Townsend  v.  Vander- 
werker, 160  U.  S.  171,  186,  40  L.  Ed.  383. 

48.  Legal  right  to  delay. — Crosby  v. 
Buchanan,  23  Wall.  420,  4.54,  23  L.  Ed.  138. 

49.  Acquiescence  in  claims  to  property. 
— It  was  held  in  Brainard  f.  Buck,  184  U. 
S.  99,  109,  46  L.  Ed.  449,  that  the  facts  and 
circumstances  in  evidence  in  the  case  were 
sufficient  to  excuse  all  the  delay  that  has 
been  shown  to  exist  in  this  case.  It  is 
covered  by  the  principles  laid  down  in 
Ruckman  v.  Cory,  129  U.  S.  387,  389,  32  L. 
Ed.  728.  and  Townsend  v.  Vanderwerker, 
160  U.  S.  171,  185,  186,  40  L.  Ed.  383.  This 
was  a  suit  brought  to  establish  a  trust  for 
the  complainant  in  property  purchased 
with  his  money,  and  to  enjoin  an  eject- 
ment by  the  legal  title  holders  thereof 
against  him  and  his  tenant,  where  com- 
plainant had  erroneously  supposed  that  he 
had  perfect  title  and  no  adverse  claim  had 
been  set  up  to  his  title  until  said  ejectment. 

There  was  nothing  here   to   suggest  the 


necessity  or  importance  of  resorting  to  a 
court  of  equity  for  the  confirmation  of  that 
title,  until  the  institution  of  the  action  of 
ejectment  to  enjoin  which  this  suit  is 
brought.  When  roused  to  action,  he  was 
diligent  in  taking  it.  This  long,  undis- 
turbed possession,  under  a  title  supposed 
to  be  perfect,  presents  a  stronger  excuse 
for  delay,  also,  than  that  held  sufficient  in 
Ruckman  v.  Cory,  129  U.  S.  387,  32  L.  Ed. 
728.  Brainard  v.  Buck,  184  U.  S.  99,  109, 
46  L.  Ed.  449. 

In  Ruckman  v.  Cory,  129  U.  S.  387,  32 
L.  Ed.  728,  the  legal  title  to  land  was 
placed  in  a  party  who  had  loaned  the 
equitable  owner  the  money  to  buy  it,  and 
although  the  conveyance  was  absolute  it 
was  intended  as  security  merely,  and  such 
holder  in  1862  wrongfully  conveys  to  an- 
other, who  sues  the  equitable  owner  in 
ejectment.  Laches  is  no  defense  to  a  bill 
in  equity  by  the  equitable  owner  to  com- 
pel a  conveyance  to  him  by  such  grantee, 
although  he  does  not  sue  for  many  years. 
The  plaintiff  has  not  been  guilty  of  any 
such  laches  as  would  close  the  doors  of  a 
court  of  equity  against  him.  He  was  in 
the  peaceful  occupancy  of  the  premises  for 
some  years  prior  to  any  assertion  of  title 
upon  the  part  of  the  defendant  under  the 
deed  of  1862.  If  he  had  not  been  all  the 
time  in  the  possession  of  the  premises, 
controlling  them  as  if  he  were  the  abso- 
lute owner,  the  question  of  laches  might 
be  a  more  serious  one  for  him  than  it  is. 
The  bringing  of  the  action  of  ejectment 
was,  so  far  as  the  record  shows,  the  first 
notice  he  had  of  the  necessity  of  legal 
proceedings  for  his  protection  against  the 
legal  title  held  by  the  defendant.  As  pro- 
ceedings to  that  end  were  not  unreason- 
ably delayed,  laches  cannot  be  imputed  to 
him.  Laches  are  rather  to  be  imputed  to 
the  defendant,  who,  although  claiming  to 
have  been  the  absolute  owner  of  the  lands 
since  1862,  took  no  action  against  the 
plaintiff  until  the  ejectment  suit  was  insti- 
tuted. Approved  in  Brainard  v.  Buck,  184 
U.   S.   99,    109,   46   L.    Ed.   449. 

But  negotiations  from  time  to  time  with 
defendant,  orally  and  by  mutual  corres- 
pondence in  writing,  which  complainant 
hoped  would  result  in  a  settlement  and 
adjustment  of  their  dififerences  in  regard 
to  the  property  held  by  him,  where  the 
bill  does  not  state  that  defendant  gave 
any  encouragement  to  such  hopes,  or  ever 
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mere  statement  of  a  party  in  interest  that  the  defendant  promised  to  settle.  This 
does  not  excuse  the  laches.^^ 

G.  Act  of  Defendant. — Where  the  delay  is  due  to  the  defendant  or  his 
privies  in  estate,  and  not  to  the  complainant,  the  latter  is  not  to  be  charged  with 
laches. ^^ 

H.  Pendency  of  Suit  or  Appeal. — For  the  pendency  of  legal  proceedings  to 
be  of  any  avail  as  excusing  laches,  the  complainant  must  have  been  a  party 
thereto.52 

An  appeal  appearing  to  have  been  taken  and  prosecuted  in  good  faith,  in 
view  of  what  appears  in  the  bill  herein,  and  in  the  report  of  the  case  in  the 
federal  supreme  court,  it  cannot  be  held,  on  demurrer,  that  the  time  during 
which  that  appeal  was  pending  can  be  counted  against  the  plaintiff  on  the  ques- 
tion of  laches. ^^ 

I.  Possession. — And  possession  of  land  is  notice  of  a  claim  to  it  by  the 
possessor,  inconsistent  with  laches.^'* 


promised  any  settlement  or  adjustment, 
or  ever  conceded  that  his  purchase  was 
in  any  respect  doubtful,  or  ever  in  any 
way  recognized  the  claims  of  the  com- 
plainant, furnish  no  valid  excuse  for 
laches  in  prosecuting  the  complainant's 
claim.  Mackall  v.  Casilear,  137  U.  S.  556, 
567,   34   L.   Ed.   776. 

Nor  do  complainant's  ideas  of  propriety 
in  bringing  this  bill,  while  that  was  pend- 
ing, or  in  declining  to  litigate  these  mat- 
ters in  that  action,  furnish  any  satisfactory 
explanation  of  the  laches  which  has  char- 
acterized his  conduct.  If  that  laches  could 
in  any  respect  be  held  to  be  excused  by 
reason  of  his  expectations  from  his  father, 
we  cannot  allow  him  to  plead,  that  be- 
cause those  expectations  in  part  failed  of 
realization  through  some  external  cause, 
therefore  he  is  any  the  less  bound,  so  far 
as  his  dead  father  is  concerned,  by  a  de- 
lay which  would  otherwise  be  fatal."  Mack- 
all  V.  Casilear,  137  U.  S.  556,  566,  34  L. 
Ed.  776.  See,  also,  Simmons  Creek  Coal 
Co.  V.  Doran,  142  U.  S.  417.  35  L.  Ed.  1062; 
Allore  V.  Jewell,  94  U.  S.  506,  24  L.  Ed.  260. 
And  see  ante,  "Acquiescence  or  Abandon- 
ment,"   II,    B,   8. 

50.  Promise  to  settle. — Hume  v.  Beale, 
17  Wall.  336,  350,  21  L.  Ed.  602.  See  the 
title  LIMITATION  OF  ACTIONS  AND 
ADVERSE  POSSESSION. 

51.  Act  of  defendant. — Loring  v.  Palmer, 
118  U.  S.  321,  345,  30  L.  Ed.  211;  Gunton 
V.  Carroll,  101  U.  S.  426,  429,  25  L.  Ed. 
985.  See,  also,  Townsend  v.  Vanderwer- 
ker,  160  U.  S.  171,  186,  40  L.  Ed.  383. 

Where  a  suit  is  brought  by  a  cestui  que 
trust  to  charge  the  trustee  and  compel 
him  and  his  grantee  to  perform  the  trust, 
where  the  equities  are  clearly  shown  to 
have  existed  in  his  favor  all  the  time,  his 
delay  in  bringing  the  suit  is  to  be  con- 
strued in  connection  with  the  uncertainty 
that  existed  as  to  the  true  situation  of  his 
accounts,  which  was  brought  about  by  the 
trustee's  misconduct,  and  he  is  not  to  be 
charged  alone  with  the  fault  of  delay.  Lor- 
ing V.  Palmer.  118  U.  S.  321,  345,  30  L. 
Ed.  211. 

It   was   held   in   Borer  v.   Chapman,   119 


U.  S.  587,  603,  30  L.  Ed.  532,  that,  accord- 
ing to  the  principles  of  equity,  there  had 
been  no  such  voluntary  delay  as  would 
make  his  claim  stale.  On  the  contrary, 
the  complainant  had  shown  himself  to  be 
diligent,  active,  and  eager  in  the  prosecu- 
tion of  his  claim  and  the  pursuit  of  his 
remedy.  He  had  been  guiltj^  of  no  laches; 
the  delay  had  been  caused  by  the  action 
of  his  adversaries,  or  by  the  necessary 
delay  of  litigation. 

And  complainants  cannot  be  justly 
charged  with  laches  in  enforcing  a  claim, 
during  the  time  that  defendant  was  unable 
to  comply  with  his  part  of  the  contract  on 
which  their  claim  rested,  when  to  sue 
would  have  been  useless.  Buchannon  v. 
Upshaw,   1   How.   56,  84,  11   L.   Ed.  46. 

52.  Pendency  of  suit  or  appeal. — Cres- 
sev  V.  Meyer,  138  U.  S.  525,  528,  34  L.  Ed. 
101 «?. 

The  fact  that  much  litigation  had  inter- 
vened during  the  years  of  delay,  and  that 
bankruptcy'-  proceedings  were  pending,  does 
not  excuse  the  laches  of  a  plaintiff  who 
was  no.  party  thereto.  Cressey  v.  Meyer, 
138  U.  S.  525,  528,  34  L.  Ed.  1018.  See. 
also,  the  titles  LIMITATION  OF  AC- 
TIONS:  LIS  PENDENS. 

53.  Appeal. — Pacific  Railroad  v.  Mis- 
souri Pac.  R.  Co.,  Ill  U.  S.  505,  520,  28  L. 
Ed.  498;  Ensminger  v.  Powers,  108  U.  S. 
292,  27  L  Fd.  732.  See  Mackall  v.  Casi- 
lear, 137  U.  S.  556,  564,  34  L.  Ed.  776.  See, 
also,  ante,  "Recognition  or  Acknowledg- 
ment of  Right,"  IV,  F;  "Want  of  Dili- 
gence in  Prosecution  of  Suit  or  Claim." 
II,  B,  3,  b.  And  see  the  title  LIS 
PENDENS. 

54.  Possession. — Buchannon  v.  Upshaw, 
1  How.  56,  84,  11  L.  Ed.  46:  Bowman  v. 
Wathen,  1  How.  189.  196,  11  L.  Ed.  97. 
See  the  title  LIMITATION  OF  AC- 
TIONS AND  ADVERSE  POSSESSION. 

Where  the  complainants  went  into  pos- 
session under  deeds,  dwelt  upon,  and  in 
good  faith  improved  the  land;  and  are  now 
seeking  to  protect  their  possessions  and 
homes,  in  affirmance  of  their  deeds,  they 
cannot  be  charged  with  laches  in  enforc- 
ing same,  as  such  possession  is  notice  of 
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J.  Absence  from  State. — The  absence  of  the  complainant  from  the  state, 
taken  with  a  late  discovery  of  fraud,  may  account  for  delay  and  laches  in  pros- 
ecuting a  claim.^^ 

V.    Exceptions  to  Operation  of  Doctrine  of  Laches. 

A.    Express  Continuing  Trusts.— The  doctrine  of  laches  is  inapplicable  to 

an  express  trust,  so  long  as  that  trust  continues,  and  is  not  disavowed.^^     But  a 

presumption  of  a  settlement  and  discharge  may  arise  from  great  lapse  of  time, 

and   the   circumstances   of   the  case.^^      But   a   repudiation   of  the  trust  by  the 


their  rights.     Buchannon    v.    Upshaw,     1 
How.  56,  84,  11  L.  Ed.  46. 

But  see  Hanner  v.  Moulton,  138  U.  S. 
486,  495,  34  L.  Ed.  1032,  where  it  is  held 
that  merely  assuming  possession  of  a  tract 
of  land,  without  title  but  with  only  a  right 
to  go  into  a  court  of  equity,  did  not  ex- 
cuse them  from  prosecuting  a  suit. 

55.  Absence  from  state. — Hallett  v.  Col- 
lins, 10  How.  174,  13  L.  Ed.  374.  See  the 
title  LIMITATION  OF  ACTIONS  AND 
ADVERSE  POSSESSION. 

56.  Express  continuing  trust. — Patter- 
son V.  Hewitt,  195  U.  S.  309,  321,  49  L.  Ed. 
214;  Prevost  v.  Gratz,  6  Wheat.  481,  497,  5 
L.  Ed.  311;  Boone  v.  Chiles,  10  Pet.  177, 
180,  9  L.  Ed.  383;  Oliver  v.  Piatt,  3  How. 
333,  11  E.  Ed.  622;  Michoud  v.  Girod,  4 
How.  503,  561,  11  L.  Ed.  1076;  Badger  v. 
Badger,  2  Wall.  87,  92,  17  L.  Ed.  836; 
Lewis  V.  Hawkins,  23  Wall.  119,  126,  23 
L.  Ed.  113;  Railroad  Co.  v.  Durant,  95  U. 
S.  576,  24  L.  Ed.  391;  Bacon  v.  Rives,  106 
U.  S.  99,  105,  27  L.  Ed.  69;  Philippi  v. 
Philippe,  115  U.  S.  151,  157,  29  L.  Ed.  336; 
Speidel  v.  Henrici,  120  U.  S.  377,  386,  30 
L.  Ed.  718;  Riddle  v.  Whitehill,  135  U.  S. 
r321,  634,  34  L.  Ed.  282;  Mclntire  v.  Pryor, 
173  U.  S.  38,  55,  43  L.  Ed.  606;  New  Or- 
leans V.  Fisher,  180  U.  S.  185,  196,  45  L. 
Ed.   485. 

Lapse  of  time  is  no  bar  to  a  subsisting 
trust  in  real  property.  The  bar  does  not 
begin  to  run  until  knowledge  of  some 
overt  act  or  an  adverse  claim  or  right  set 
up  by  the  trustee  is  brought  home  to  the 
cestui  que  trust.  The  lapse  of  any  period 
less  than  twenty  years  will  not  bar  the 
cestui  que  trust  of  his  remedy  in  equity, 
although  he  may  have  been  guilty  of  some 
negligence,  where  the  suit  is  brought 
against  his  trustee,  who  is  guilty  of  the 
breach  of  trust,  or  others  claiming  under 
him  with  notice.  Oliver  v.  Piatt,  3  How. 
333,  11  L.  Ed.  622;  New  Orleans  v. 
Warner.  175  U.  S.  120,  130,  44  L.  Ed.  96. 
See,  also,  Philippi  v.  Philippe,  115  U.  S. 
151,   157,  29   L.   Ed.   336. 

Thus,  where  the  beneficiary  under  a 
clearly  established,  express  and  unquali- 
fied declaration  of  trust  in  certain  stock, 
sued  to  establish  the  trust  and  compel  an 
accounting,  but  it  is  suggested  that  the 
plaintiffs  have  been  guilty  of  laches;  in 
view  of  the  fact  that  defendant,  when 
called  as  a  witness  in  the  first  law  action, 
testified  that  the  stock  stood  as  it  always 
liad  stood,  and  of  the  further  fact  that  no 


breach  of  the  trust  was  discovered  until 
just  before  the  commencement  of  this  suit, 
this  defense  is  without  merit.  McComb 
V.  Frink,  149  U.  S.  629,  642,  37  L.  Ed. 
876. 

Lapse  of  time  is  no  defense  where  there 
is  an  unexecuted  trust  to  pay  debts,  which 
the  federal  supreme  court,  in  1836,  de- 
cided to  be  unpaid  in  point  of  fact. 
United  States  Bank  v.  Beverly,  1  How.  134, 
11  L.   Ed.   75. 

57.  Presumption  of  settlement. — "It  is 
well  settled  by  the  decisions  of  the  su- 
preme court  of  Alabama,  that,  even  in  the 
absence  of  a  statute  of  limitations,  if 
twenty  years  are  allowed  to  elapse  from 
the  time  at  which  proceedings  could  have 
been  instituted  for  the  settlement  of  a 
trust  without  the  commencement  of  such 
proceedings,  and  there  has  been  no  rec- 
ognition or  admission  within  that  period 
of  the  trust  as  continuing  and  undis- 
charged, a  presumption  of  settlement 
would  arise,  operating  as  a  positive  bar." 
Philippi  V.  Philippe,  115  U.  S.  151,  159,  29 
L.   Ed.  336. 

"The  same  general  rule  has  been  laid 
down  by  this  and  other  courts  as  the  set- 
tled law  of  equity  jurisprudence."  Philippi 
V.  Philippe,  115  U.  S.  151,  159,  29  L.  Ed. 
336;  Elmendorf  v.  Taylor,  10  Wheat.  152, 
6  L.  Ed.  289;  Bowman  v.  Wathen,  1  How. 
189,  11  L.  Ed.  97;  Wagner  v.  Baird,  7  How. 
234.  12  L.  Ed.  681. 

Thus,  the  general  doctrines  of  courts  of 
equity  concerning  lapse  of  time,  laches,  and 
stale  claims,  will  protect  the  executors  of 
a  trustee  sued  after  his  death  for  matters 
growing  out  of  the  trust  which  occurred 
forty  years  before  suit  brought,  which 
were  known  to  the  ancestor  under  whom 
the  plaintiffs  claim  for  over  twenty  years 
before  his  death,  and  where  the  suit  is 
brought  by  those  heirs  fourteen  years 
after  his  death,  and  two  years  after  the 
death  of  the  trustee,  and  where  no  person 
connected  with  the  transactions  com- 
plained of  remains  alive.  Clarke  v.  Boor- 
man,  18  Wall.   493,  21   L.   Ed.   904. 

"The  fact  that  these  transactions  had 
relation  to  a  trust  does  not  in  this  instance 
take  the  case  from  within  the  influence  of 
those  salutary  principles  intended  to  give 
protection  against  stale  claims."  Clarke  v. 
Boorman,  18  Wall.  493,  508,  21  L.  Ed.  904. 

"Time,  it  is  said,  is  no  bar  to  an  estab- 
lished trust,  which  may  be  true  in  cases 
of   concealed   fraud,    provided  the   injured 
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trustee  entitles  the  cestui  que  trusts  to  immediate  relief  and  opens  the  door  to 
the  defense  of  laches.^^     Or   where  the  trustee  has  been   discharged   from  the 


party  is  not  guilty  of  uKdue  laches  subse- 
quent to  its  discovery.  Circumstances  of 
the  kind  form  an  exception  to  the  rule; 
but  the  rule  still  is,  that  when  a  party  has 
been  guilty  of  such  laches  in  prosecuting 
his  equitable  remedy  as  would  bar  him  if 
his  title  was  solely  at  law,  he  will  be 
barred  in  equity,  from  a  wise  considera- 
tion of  the  paramount  importance  of  quiet- 
ing titles."  Godden  v.  Kimmell,  99  U.  S. 
201,  202,  25  L.  Ed.  431;  Michoud  v.  Girod, 
4  How.  503,  561,  11  L.  Ed.  1076.  See,  how- 
ever, Walden  v.  Skimier,  101  U.  S.  577,  25 
L.  Ed.  963. 

In  Hume  v.  Beale,  17  Wall.  336,  21  L. 
Ed.  602,  the  rule  of  equity  applied,  that  if 
;i  cestui  que  trust,  after  becoming  sui  juris, 
has  with  full  knowledge  of  a  breach  of 
trust,  for  a  long  time  acquiesced  in  it, 
equity  will  not  relieve   him. 

Accordingly,  a  bill  by  cestui  que  trust 
was  dismissed,  where  all  the  grounds  of 
action  had  occurred  between  twenty  and 
thirty  years,  and  the  alleged  breach  of 
trust  had  taken  place  thirty-seven  years 
before  the  bill  was  filed,  and  the  trustee 
was  dead.  Hume  v.  Beale,  17  Wall.  336, 
21  L.  Ed.  602. 

This,  although  the  cestui  que  trusts  were 
women  and  the  trustee  a  lawyer,  who  had 
married  their  half-*>ister.  Hume  v.  Beale, 
17  Wall.  336,  21   L-   Ed.   602. 

58.  Repudiation  of  trust. — Patterson  v. 
Hewitt,  195  U.  S.  309,  321,  49  L.  Ed.  214; 
Prevostz'.  Gratz,  6  Wheat.  481,  5  L.  Ed.  311; 
Boone  z'.  Chiles,  10  Pet.  177,  9  L.  Ed.  383; 
Oliver  v.  Piatt,  3  How.  333,  11  L.  Ed.  622; 
Badger  ?-.  Badger.  2  Wall.  87,  17  L.  Ed. 
836;^LandsdaleV  Smith,  106  U.  S.  391,  27 
L.  Ed.  219;  Philippi  -z:  Philippe,  115  U.  S. 
151,  157,  29  L.  Ed.  336;  Speidel  za  Henrici, 
120  U.  S.  377,  386,  30  L.  Ed.  718;  Riddle  v. 
Whitehill,  135  U.  S.  621,  634,  34  L.  Ed.  282; 
Alsop  V.  Riker,  155  U.  S.  448,  460,  39  L. 
Ed.  218;  New  Orleans  v.  Warner,  175  U. 
S.  120,  130,  44  L.  Ed.  96;  New  Orleans  v. 
Fisher,  180  U.  S.  185,  196,  45  L.  Ed.  485. 

Conceding  all  that  can  be  claimed  as  to 
the  existence  of  an  express  parol  trust  in 
this  case,  the  refusal  of  trustee  to  execute 
the  deed  to  claimant  of  his  interest  in  the 
property,  of  which  he  had  notice,  was  a 
distinct  repudiation  of  such  trust,  which 
entitled  the  complainants  to  immediate  re- 
lief and  opened  the  door  to  the  defense  of 
laches.  Patterson  v.  Hewitt,  195  U.  S.  309, 
321,   49   L.    Ed.   214. 

"But  when  the  trust  relation  is  repudi- 
ated, or  time  and  long  acquiescence  have 
obscured  the  nature  and  character  of  the 
trust,  or  the  acts  of  the  parties  or  other 
circumstances  give  rise  to  presumptions 
unfavorable  to  its  continuance,  in  all  such 
cases  a  court  of  equity  will  refuse  relief 
on  the  ground  of  lapse  of  time,  and  its  in- 
ability to  do  complete  justice."     Philippi  v. 


Philippe,  115  U.  S.  151,  157,  29  L.  Ed.  336; 
Landsdale  v.  Smith,  106  U.  S.  391,  27  L. 
Ed.  219.  See  Alsop  v.  Riker,  155  U.  S. 
448,  39  L.  Ed.  218;  Ehnendorf  v.  Taylor, 
10  Wheat.  152,  6  L.  Ed.  289. 

Time  begins  to  run  against  a  trust  as 
soon  as  it  is  openly  disavowed  by  the  trus- 
tee, insisting  upon  an  adverse  right  and 
interest  which  is  clearly  and  unequivocally 
made  known  to  the  cestui  que  trust;  as 
when,  for  instance,  such  transactions  take 
place  between  the  trustee  and  the  cestui 
que  trust  as  would  in  case  of  tenants  in 
common  amount  to  an  ouster  of  one  of 
them  by  the  other.  Speidel  v.  Henrici,  120 
U.  S.  377,  386,  30  L.  Ed.  718;  Oliver  v. 
Piatt,  3  How.  333,  411,  11  L.  Ed.  622;  Wil- 
lison  V.  Watkins,  3  Pet.  43,  52,  7  L.  Ed. 
596;  Boone  v.  Chiles,  10  Pet.  177,  223,  9 
L.  Ed.  383;  Seymour  7'.  Freer,  8  Wall.  202, 
218,  19  L.  Ed.  306;  Bacon  v.  Rives,  106  U. 
S.  99,  107,  27  L.  Ed.  69;  Philippi  v.  Phi- 
lippe, 115  U.  S.  151,  29  L.  Ed.  336. 

It  was  held  in  Hume  v.  Beale,  17  Wall. 
336,  348,  21  L.  Ed.  602,  that:  "In  any 
aspect  of  the  case,  there  has  been  such 
gross  laches  on  the  part  of  the  cestui  que 
trusts  that  they  have  disentitled  them- 
selves to  the  relief  which  they  seek  to  ob- 
tain." 

Trust  for  benefit  of  social  community. — 
Where  the  trflstees  of  a  voluntary  associa- 
tion or  community  held  a  large  common 
fund  of  the  association  in  trust  for  their 
common  benefit  as  a  community,  living 
together  in  the  community,  working  for 
the  community,  subject  to  the  regulations 
of  the  community,  and  supported  by  the 
community,  and  the  plaintiff,  upon  his  own 
showing,  withdrew  from  the  community 
in  1831,  and  never  returned  to  it,  and,  for 
more  than  fifty  years,  took  no  step  to  de- 
mand an  account  of  the  trustees,  or  to 
follow  up  the  rights  which  he  claimed  in 
this  bill;  if  he  ever  had  any  rights,  he 
could  not  assert  them  after  such  a  delay; 
not  on  the  ground  of  an  express  and  law- 
ful trust,  becavise  the  express  trust  stated 
in  the  bill,  and  constantly  avowed  by  the 
trustees  during  this  long  period,  was 
wholly  inconsistent  with  any  trust  which 
would  sustain  his  claim;  not  on  the  ground 
that  the  express  trust  stated  in  the  bill 
was  unlawful  and  void,  and  therefore  the 
trustees  held  the  trust  fund  for  the  benefit 
of  all  fhe  cf^i''tributors  in  proportion  to  the 
amounts  of  their  contributions,  because 
that  would  be  an  implied  or  resulting  trust, 
and  barred  by  lapse  of  time.  In  any  as- 
pect of  the  case,  therefore,  if  it  was  not 
strictly  within  the  statute  of  limitations, 
yet  the  plaintiff  showed  so  little  vigilance 
and  so  great  laches,  that  the  circuit  court 
ris^htlv  held  that  he  was  nnt  entitled  to 
relief  in  equity.  Speidel  v.  Henrici,  120  U. 
S.   377,   389,   30   L.    Ed.   718. 
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Resulting  or  Constructive  Trusts.— The  rule  is  dififerent  as  to  implied 
trusts,  where  time  and  the  statute  of  Hmitations  will  bar  relief,  in  equity  as  at 
law,  unless  there  has  been  a  fraudulent  concealment.^^ 

Stale  Trust.— See  ante,  "Stale  Demands,"  II,  A,  2. 

Concealment  by  Fraud. — See  post,  "Fraud,"  V,  B. 

B.    Fraud. — See,  generally,  the  title  Fraud  and  Deceit,  vol.  6,  p.  394. 

1.  In  General. — In  a  case  where  fraud  is  imputed  and  proved,  leno-th  of 
time  ought  not,  upon  principles  of  eternal  justice,  to  be  admitted  to  repel  relief. 
On  the  contrary,  it  would  seem  that  the  length  of  time  during  which  the  fraud 
has  been  successfully  concealed  and  practiced  is  rather  an  aggravation  of  the 
offense  and  calls  more  loudly  upon  a  court  of  equity  to  grant  ample  and  decisive 
relief.^i     And  it  is  an  established  rule  of  eqtiity,  as  administered  in  the  courts 


59.  Discharge. — De  Lane  v.  Moore,  14 
How.  253,  14  L.   Ed.  409. 

60.  Resulting  or  constructive  trusts. — 
Beaubien  v.  Beaubien,  23  How.  190,  16  L,. 
Ed.  484;  King  v.  Pardee,  96  U.  S.  90,  24 
L.  Ed.  666;  Speidel  c'.  Henrici.  120  U.  S. 
377,  30  L.  Ed.  718;  Riddle  v.  Whitehill,  135 
U.  S.  621,  635,  34  L-  Ed.  282;  Hoyt  V. 
Latham,  143  U.  S.  553,  36  L.   Ed.  259. 

Where  a  constructive  trust  is  made  out 
in  equity,  time  protects  the  trustee,  though 
his  conduct  was  originally  fraudulent,  and 
his  purchase  would  have  beer,  repudiated 
for  fraud.  So,  where  a  party  takes  pos- 
session in  his  own  right,  and  was  prima 
facie  owner,  and  is  turned  into  a  trustee 
by  matter  of  evidence  merely;  and  where 
one,  intending  to  purchase  the  entire  in- 
terest in  the  land,  takes  a  conveyance, 
without  words  of  limitation  to  his  heirs, 
passing  only  an  estate  for  life,  the  lapse 
of  fourteen  years  after  the  expiration  of 
the  life  estate  is  a  protection  to  the  heirs 
of  the  purchaser.  Boone  v.  Chiles,  10  Pet. 
177,  180,  9  L.  Ed.  383. 

And  there  is  a  difference  between  con- 
structive fraud  in  the  dealing  by  a  trustee 
with,  the  subject  of  the  trust  through  an 
intervening  person  for  the  acquisition  of 
the  legal  title,  and  actual  fraud  and  con- 
cealment, and  there  is  greater  liberality 
in  respect  of  lapse  of  time  within  which 
relief  must  be  sought,  in  the  latter  class 
than  in  the  former.  Hammond  v.  Hop- 
kins,  143  U.  S.  224,  272,  36  L.   Ed.   134. 

Within  what  time  a  constructive  trust 
will  be  barred  i»iust  depend  upon  the  cir- 
cumstances of  the  case,  and  these  are  al- 
ways exaininable.  Michoud  v.  Girod,  4 
How.  503,  11  L.  Ed.  1076;  Boone  v.  Chiles, 
10  Pet.  177,  9  L.  Ed.  383.  See,  also, 
Leavenworth  County  Comm'rs  v.  Chi- 
cago, etc.,  R.  Co.,  134  U.  S.  688.  708,  33  L. 
Ed.  1064;  Koehler  v.  Black  River  Falls 
Iron  Co.,  2  Black  715,  17  L.  Ed.  339; 
Drury  v.  Cross,  7  Wall.  299,  19  L.  Ed.  40; 
Marsh  v.  Whitmore,  21  Wall.  178,  183,  184, 
22  L.  Ed.  482;  Jackson  v.  Ludeling,  21 
Wall.  616,  22  L.  Ed.  492;  Twin-Lick  Oil 
Co.  v.  Marbury,  91  U.  S.  587,  23  L.  Ed. 
328;  Warden  v.  Railroad  Co.,  103  U.  S.  651, 
26  L.  Ed.  509;  Thomas  v.  Brownsville, 
etc.,  R.  Co.,  109  U.  S.  522,  27  L.  Ed.  1018; 


Allen  V.  Gillette,  127  U.  S.  589,  32  L.  Ed. 
271. 

But  there  can  be  few  cases  where  it  can 
be  done,  after  twenty  years  peaceable 
possession,  by  the  person  who  claims  in 
his  own  right,  but  whose  acts  have  made 
him  a  trustee  by  implication;  his  posses- 
sion entitles  him  to,  at  least,  the  same 
protection  as  that  of  a  direct  trustee,  who, 
to  the  plaintiffs'  knowledge,  disavows  the 
trust  and  holds  adversely;  as  to  whom  the 
time  runs  from  the  disavowal,  because  his 
possession  is  thenceforth  adverse.  Boone 
V.  Chiles,  10  Pet.  177,  9  L.  Ed.  383.  See 
Bowman  v.  Wathen,  1  How.  189,  196  11 
L.  Ed.  97. 

But  there  are  exceptions  to  this  rule. 
See  Brainard  v.  Buck,  184  U.  S.  99,  46  L. 
Ed.  449;  Abraham  v.  Ordway,  158  U.  S. 
416,  39  L.  Ed.  1036.  See  ante,  "Recognition 
or  Acknowledgment  of  Right,"   IV,  F. 

The  fact,  shown  by  the  record,  that  no 
intention  to  hold  a  trustee  for  a  cotrustee's 
defalcation  was  ever  disclosed  till  more 
than  two  years  after  the  former's  death, 
and  nearly  six  years  after  that  of  the  lat- 
ter, tends  to  show  that  the  effort  to  so 
hold  him  is  an  afterthought,  not  entitled 
to  the  approval  of  a  court  of  equity.  Col- 
burn  z:  "Grant,  181  U.  S.  601,  609,  45  L. 
Ed.  1021. 

"In  cases  of  actual  fraud  or  of  want  of 
knowledge  of  the  facts,  the  law  is  very 
tolerant  of  delay;  but  where  the  circum- 
stances of  the  case  negative  this  idea,  and 
the  transaction  is  sought  to  be  impeached 
only  by  reason  of  the  confidential  rela- 
tions between  the  parties,  and  the  cestui 
que  trusts  have  ample  notice  of  the  facts, 
they  ought  not  to  wait  and  make  their  ac- 
tion in  setting  aside  the  sale  dependent 
upon  the  question  whether  it  is  likely  to 
prove  a  profitable  speculation."  Hoyt  v. 
Latham.  143  U.  S.  553,  567,  36  L.  Ed.  259. 

61.  Actual  fraud. — McTntire  v.  Pryor, 
173  U.  S.  38,  55,  43  L.  Ed.  606;  Prevost  v. 
Gratz.  6  Wheat.  481,  497,  5  L-  Ed.  311; 
Boone  v.  Chiles,  10  Pet.  177,  9  L.  Ed.  383; 
IMichoud  z:  Girod,  4  How.  503,  561,  11  L. 
Ed.  1076:  Badger  r.  Badger.  2  Wall.  87,  92, 
17  L.  Ed.  836;  AIcLean  v.  Fleming.  96  U. 
S.  245.  24  L.  Ed.  828;  Kirby  v.  Lake  Shore, 
etc.,  R.  Co.,  120  U.  S.  130,  30  L.   Ed.   569; 
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of  the  United  States,  that,  where  rehef  is  asked  on  the  ground  of  actual  fraud, 
especially  if  such  fraud  has  been  concealed,  time  will  not  run  in  favor  of  the 
defendant  until  the  discovery  of  the  fraud,  or  until,  with  reasonable  diligence, 
it  might  have  been   discovered. *^2 

Circumstances  Generally  Known. — Ignorance  of  a  fraud  committed, 
which  is  the  ordinary  excuse  for  delay,  does  not  apply  in  a  case  of  an  attack 
upon  a  will,  when  it  is  alleged  that  the  circumstances  of  the  fraud  were  publicly 
and  generally  known  at  the  domicile  of  the  testator  shortly  after  his  death.^^ 


Menendez  v.  Hoh,  128  U.  S.  514,  32  L. 
Ed.  526;  Bryan  v.  Kales,  134  U.  S.  126,  33 
L.  Ed.  829;  Hoyt  v.  Latham,  143  U.  S.  553, 
567,  36  L.  Ed.  259;  French  Republic  v. 
Saratoga  Vicky  Spring  Co.,  191  U.  S.  427, 
439,  48  L.   Ed.  247. 

In  Saxlehner  v.  Eisner,  etc.,  Co.,  179  U. 
S.  19,  39,  45  L.  Ed.  60,  it  is  said:  "In  cases 
of  actual  fraud,  as  we  have  repeatedly  held, 
notably  in  the  recent  case  of  Mclntire  v. 
Pryor,  173  U.  S.  38,  43  L.  Ed.  606,  the  prin- 
ciple of  laches  has  but  an  imperfect  appli- 
cation, and  delay  even  greater  than  that 
permitted  by  the  statute  of  limitations  is 
not  fatal  to  plaintiff's  claim.  We  have  only 
to  refer  to  the  cases  analyzed  in  that  opin- 
ion for  this  distinguishing  principle  that, 
where  actual  fraud  is  proven,  the  court 
will  look  with  much  indulgence  upon  the 
circumstances  tending  to  excuse  the  plain- 
tiff from  a  prompt  assertion  of  his  rights. 
Indeed,  in  a  case  of  an  active  and  con- 
tinuing fraud  like  this  we  should  be  satis- 
fied with  no  evidence  of  laches  that  did 
not  amount  to  proof  of  assent  or  ac- 
quiescence." 

62.  Time  does  not  run  until  discovery. 
— Kirby  v.  Lake  Shore,  etc.,  R.  Co.,  120  U. 
S.  130,  136,  30  L.  Ed.  569;  Prevost  v. 
Gratz,  6  Wheat.  481,  5  L.  Ed.  311;  Michoud 
V.  Girod,  4  How.  503,  561,  11  L.  Ed.  1076; 
Veazie  v.  Williams,  8  How.  134,  149,  158, 
12  L.  Ed.  1018;  Hallett  v.  Collins,  10  How. 
174,  13  L.  Ed.  374;  Meador  v.  Norton,  11 
Wall.  442,  458,  20  L.  Ed.  184;  Bailey  v. 
Glover,  21  Wall.  342,  348,  22  L.  Ed.  636; 
Case  of  Broderick's  Will,  21  Wall.  503, 
518,  22  L.  Ed.  599;  Brown  v.  County  of 
Buena  Vista,  95  U.  S.  157,  24  L.  Ed.  422; 
Rosenthal  v.  Walker,  111  U.  S.  185,  190, 
28  L.  Ed.  395;  United  States  v.  Minor,  114 
U.  S.  233,  238,  29  L.  Ed.  110;  Norris  v. 
Haggin,  136  U.  S.  386,  392,  34  L.   Ed.  424. 

Laches  and  the  statute  of  limitations 
cannot  prevail  as  defenses  where  the  re- 
lief sought  is  grounded  on  a  charge  of 
secret  fraud  and  it  appears  that  the  suit 
was  commenced  within  a  reasonable  time 
after  the  evidence  of  the  fraud  was  dis- 
covered. Meador  v.  Norton,  11  Wall.  442, 
20  L.   Ed.   184. 

And  it  is  said  in  Mclntire  v.  Pryor,  173 
U.  S.  38,  59,  43  L.  Ed.  606;  "We  do  not 
wish  to  be  understood  as  holding  that  the 
plaintiff,  even  in  the  case  of  actual  fraud, 
may  wait  an  indefinite  time,  or  always  so 
long  as  the  statute  of  limitations  would 
permit  him  to  bring  an  action  at  law  be- 


fore asserting  his  rights;  but  where  the 
fraud  is  clearly  proven,  the  court  will  look 
with  much  more  indulgence  upon  any  dis- 
ability under  which  the  plaintiflf  may  labor 
as  excusing  his  delay.  As  was  said  in 
Townsend  v.  Vanderwerker,  160  U.  S.  171, 
186,  40  L.  Ed.  383:  'The  question  of  laches 
does  not  depend,  as  does  the  statute  of 
limitation,  upon  the  fact  that  a  certain 
definite  time  has  elapsed  since  the  cause 
of  action  accrued,  but  whether,  under  all 
the  circumstances  of  the  particular  case, 
plaintiflf  is  chargeable  with  a  want  of  due 
diligence  in  failing  to  institute  proceed- 
ings before  he  did.'  " 

"Where  a  party  injured  by  fraud  is  in 
ignorance  of  its  existence,  the  duty  to 
commence  proceedings  arises  only  upon 
discovery,  and  mere  submission  to  an  in- 
jury after  the  act  inflicting  it  is  com- 
pleted cannot  generally,  and  in  the  ab- 
sence of  other  circumstances,  take  away  a 
right  of  action,  unless  such  acquiescence 
continues  for  the  period  limited  by  the 
statute  for  the  enforcement  of  such  right." 
Kilbourn  v.  Sunderland,  130  U.  S.  505,  518, 
32   L.   Ed.   1005. 

The  complainants  here  moved  with  suffi- 
cient promptness  upon  discovering  the 
fraud,  and  although  reposing  confidence  in 
their  agents,  they  may  have  neglected 
availing  themselves  of  some  source  of 
knowledge  they  might  have  sought,  the  de- 
fendants cannot  be  allowed  to  say  that 
complainants  ought  to  have  suspected 
them,  and  are  chargeable  with  what  they 
might  have  found  out  upon  inquiry  aroused 
by  such  suspicion.  Kilbourn  v.  Sunder- 
land, 130  U.  S.  505,  519,  32  L.  Ed.  1005. 
And  see  ante,  "Knowledge  of  Rights," 
II,  B,  2. 

Fraud  concealed  actually  or  impliedly. 
— It  is  a  part  of  this  general  doctrine,  that 
to  avoid  the  lapse  of  time  or  statute  of 
limitation,  the  fraud  must  have  been  one 
which  was  concealed  from  the  plaintiflf  by 
the  defendant,  or  which  was  of  such  a 
character  as  necessarily  implied  conceal- 
ment. Norris  v.  Haggin,  136  U.  S.  386, 
392.   34    L.    Ed.   424. 

New  York. — And  this  rule  in  the  federal 
courts  is  not  changed  by  the  New  York 
statute  upon  the  subject  of  limitation, 
which  makes  such  rule  only  apply  in  cases 
solely  cognizable  in  chancery.  Kirby  v. 
Lake  Shore,  etc.,  R.  Co.,  120  U.  S.  130, 
30  L.   Ed.   569. 

63.     Circumstances   generally    known. — 
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2.    Fraud  Constructive;  or  Inconclusively  Proved. — Where  the  fraud  is 
only   constructive,   or   inconclusively   established,   great   diligence   is    required   in 


Case  of  Broderick's  Will,  21  Wall.  503,  519, 
22   L.   Ed.   599. 

Where  the  only  excuse  attempted  to  be 
ofifered  is,  that  they  lived  in  a  secluded 
region  and  did  not  hear  of  his  death,  or  of 
the  probate  proceedings,  if  this  excuse 
could  prevail  it  would  unsettle  all  pro- 
ceedings in  rem.  Case  of  Broderick's  Will, 
21   Wall.   503,  518,  22  L.    Ed.   599. 

Mere  silence  is  not  such  concealment  as 
excuses  from  explaining  why  the  facts 
were  not  discovered  before  they  were.  Felix 
V.  Patrick,  145  U.  S.  317,  351,  36  L.  Ed.  719; 
Wood  V.  Carpenter,  101  U.  S.  135,  143,  25 
L.  Ed.  807. 

Examples. — "It  has  been  held  that  in 
case  of  actual  fraud  a  delay,  even  greater 
than  that  permitted  by  the  statute  of  limi- 
tations, is  not  fatal  to  the  plaintiflf's  claim. 
The  leading  case  is  that  of  Michoud  v. 
Girod,  4  How.  503,  11  L.  Ed.  1076,  which 
was  a  case  of  actual  fraud  committed  by 
trustees  of  real  estate  against  their  cestui 
que  trust.  A  bill  filed  thirty-six  years 
after  the  commission  of  the  fraud  was  held 
not  to  have  been  too  late.  In  that  case  a 
purchase  by  an  executor  through  a  third 
person,  of  property  of  the  testator,  was 
held  to  be  fraudulent  and  void,  though  the 
sale  was  at  public  auction,  judicially  or- 
dered, and  the  result  of  the  evidence  was 
that  a  fair  price  was  paid.  Said  Mr.  Jus- 
tice Wayne,  in  delivering  the  opinion  of 
the  court  (page  560) :  In  a  case  of  actual 
fraud,  courts  of  equity  give  relief  after  a 
long  lapse  of  time,  much  longer  than  has 
passed  since  the  executors,  in  this  instance, 
purchased  their  testator's  estate.  In  gen- 
eral, length  of  time  is  no  bar  to  a  trust 
clearly  established  to  have  once  existed; 
and  where  fraud  is  imputed  and  proved, 
length  of  time  ought  not  to  exclude  re- 
lief *  *  *  There  is  no  rule  in  equity  which 
excludes  the  consideration  of  circum- 
stances, and,  in  a  case  of  actual  fraud,  we 
believe  no  case  can  be  found  in  the  books 
in  which  a  c^nrt  of  equity  has  refused  to 
give  relief  within  the  lifetime  of  either  of 
the  parties  upon  whom  the  fraud  is  proved, 
or  within  thirty  years  after  it  has  been  dis- 
covered or  becomes  known  to  the  party 
whose  rights  are  affected  by  it.' "  Mcln- 
tire  V.  Pryor,  173  U.  S.  38,  54,  43  L.  Ed. 
606.  See,  also,  Hammond  v.  Hopkins,  143 
U.  S.  224,  252,  36  L.  Ed.  134. 

Where  an  ignorant  colored  woman  had 
been  wheedled  out  of  her  property  by  an 
ludacious  fraud,  committed  by  one  in 
whom  she  placed  entire  confidence  and 
who  assumed  to  act  as  her  agent,  who  pro- 
cured the  title  to  the  property  to  be  taken 
in  his  own  interest  for  little  more  than  a 
nominal  sum  by  the  false  personation  of 
another;  the  property  being  still  con- 
trolled and  probably  owned  bv  himself; 
7  U  S  Enc— 52 


and  the  position  of  the  property  and  of  the 
parties  to  the  suit  has  not  materially 
changed  during  the  time  the  plaintiff  has 
been  in  default,  nor  the  property  shown 
to  have  rapidly  risen  in  value,  and  the 
rights  of  no  bona  fide  purchaser  have  in- 
tervened, it  was  held  that  she  was  not 
barred  of  relief  by  laches.  Mclntire  v. 
Pryor,  173  U.  S.  38,  53,  43  L.  Ed.  606. 

"In  Allore  v.  Jewell,  94  U.  S.  506,  24  L. 
Ed.  260,  which  was  a  bill  to  cancel  a  con- 
veyance of  land  alleged  to  have  been  ob- 
tained by  the'  grantor  a  few  weeks  before 
her  death,  when  from  her  condition  she 
was  incapable  of  understanding  the  na- 
ture or  effect  of  the  transaction,  it  was 
held  that  a  lapse  of  six  years  before  bring- 
ing suit  to  cancel  the  conveyance  could  not 
avail  the  defendant,  where  he  had  posses- 
sion of  the  land  and  a  reasonable  rent 
therefor  was  equal  to  the  value  of  his  im- 
provements, and  there  had  been  no  loss  of 
evidence  preventing  a  full  presentation  of 
the  case."  Mclntire  v.  Pryor,  173  U.  S. 
38,   55,   43    L.    Ed.    606. 

"In  Meador  v.  Norton,  11  Wall.  442,  20 
L.  Ed.  184,  three  sisters  obtained  in  1839, 
from  the  governor  of  California,  a  tract 
of  land  which  was  approved  by  the  depart- 
mental assembly  and  possession  delivered. 
Some  years  after,  the  husband  of  one  of 
the  sisters,  named  Bolcoff,  suppressed  or 
destroyed  this  grant  and  fabricated  a  pre- 
tended grant  to  himself,  and  also  certain 
other  papers  intended  to  prove  the  gen- 
uineness of  such  fabricated  grant.  Upon 
these  papers  the  sons  of  Bolcoff,  he  hav- 
ing died,  obtained  a  confirmation  of  their 
claim  to  the  land,  the  land  commissioners 
supposing  that  the  fabricated  papers  were 
genuine;  and  upon  such  decree  a  patent 
issued  to  the  claimants.  The  fabricated 
character  of  these  papers  being  discovered, 
the  grantee  of  the  rights  of  the  three  sis- 
ters brought  a  suit  in  equity  to  have  the 
defendants  holding  under  the  patent  de- 
clared trustees  of  the  legal  title  and  com- 
pel a  transfer  of  that  title  to  him.  Held, 
that  the  suit,  which  was  begun  in  1865, 
would  lie,  and  that  laches  could  not  pre- 
vail as  a  defense  where  the  relief  sought 
was  granted  on  the  ground  of  secret  fraud, 
and  it  appeared  that  the  suit  was  com- 
menced a  reasonable  time  after  the  fraud 
was  discovered."  Mclntire  v.  Pryor,  173 
U.   S.  38,  56,  43  L.   Ed.  606. 

"In  Insurance  Co.  v.  Eldredge,  102  U. 
S.  545.  548,  26  L-  Ed.  245,  a  deed  of  trust 
of  lands  to  secure  a  promissory  note  was 
released  without  the  surrender  or  payment 
of  the  note,  and  without  express  authority 
of  the  holder.  It  was  held  that  a  subse- 
quent purchaser  with  notice  took  the  land 
subject  to  the  equitable  rights  of  such 
holder.     The  extent  of  the  delay  does  not 
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the  assertion  of  plaintiff's  rights.^^ 

3.    Diligence   Essential. — But   complainant   must   have   exercised   due   dili- 


clearly  appear  in  the  report,  but  in  the 
opinion  of  the  court  it  is  said  by  Mr.  Jus- 
tice Field:  'The  company,  as  already 
stated,  must  be  deemed  to  have  known  of 
the  want  of  power  in  the  trustee  to  release 
the  property  from  the  Coburn  deed,  and 
it  does  not  lie  in  its  mouth  to  object  that 
the  complainant  did  not  sooner  seek  to  set 
aside  the  priority  of  lien  thus  gained;  nor 
can  it  aver  that  his  claim  to  have  the  in- 
strument canceled,  by  which  this  priority 
was  secured,  is  a  stale  one,  when  asserted 
within  the  period  allowed  by  law,  and  no 
rights  of  third  parties  as  bona  fide  pur- 
chasers have  intervened  to  render  inequi- 
table the  assertion  of  his  original  lien.'  " 
Mclntire  v.  Pryor,  173  U.  S.  38,  56,  43  L. 
Ed.  606. 

In  Boone  v.  Chiles,  10  Pet.  177,  9  L.  Ed. 
383,  it  was  held,  the  lapse  of  time  and  the 
staleness  of  the  plaintiffs'  equity,  being  set 
up  as  a  bar  to  a  decree  in  their  favor,  that 
whatever  effect  time  may  have  in  equity 
in  favor  of  a  possession  long  and  peace- 
ably held,  it  can  have  none  in  favor  of  a 
defendant,  whose  only  claim  is  under  the 
equity  of  plaintiffs'  ancestor,  fraudulently 
claimed,  and  against  whom  the  present 
suit  was  brought  in  six  years  after  he  first 
interfered  with  it.  It  cannot  be  per- 
mitted to  him  to  acquire  the  legal  title  to 
the  property  in  virtue  of  such  equity,  and 
to  hold  it  to  his  own  use,  on  the  ground, 
that  the  ancestor's  right  had  become  ex- 
tinct by  the  lapse  of  time,  before  he  ac- 
quired it.  The  means  by  which  the  legal 
title  has  been  conveyed  to  defendant,  have 
affected  his  conscience  too  deeply  with 
fraud,  for  a  court  of  equity  to  suffer  him 
to  enjoy  its  fruits;  as  to  him,  the  plain- 
tiffs have  established  a  right  to  a  decree 
for  the  conveyance  of  whatever  title  he 
may  have  derived  by  any  conveyance  to 
himself    directly,    of   the    legal    title. 

Where  the  case  made  by  the  complaint 
in  a  suit  to  set  aside  a  sale  by  administra- 
tor is  one  of  fraud  upon  the  part  of  the 
administrator,  and  in  that  fraud — if  the 
allegations  of  the  complaint  are  sustained 
by  proof — the  defendants  and  each  of  them 
must  be  held  to  have  participated.,  the  cir- 
cumstances as  detailed  in  the  complaint 
are  so  peculiar  in  their  character,  that  a 
court  of  equity  should  be  slow  in  denying 
relief  upon  the  mere  ground  of  laches  in 
bringing  suit.  Bryan  v.  Kales,  134  U.  S. 
126,  135,  33  L.  Ed.  829.  See  the  title  EX- 
ECUTORS AND  ADMINISTRATORS, 
vol.  6,  p.    155. 

Partnership  affairs. — Hammond  v.  Hop- 
kins, 143  U.  S.  224,  36  L-  Ed.  134;  Mcln- 
tire V.  Pryor,  173  U.  S.  38,  57,  43  L.  Ed. 
606.     See  the  title  PARTNERSHIP. 

64.  Fraud  constructive  or  inconclusively 
proved.— Mclntire  v.  Pryor,  173  U.  S.  38, 
54,  43   L.   Ed.  606;   Hammond  v.   Hopkins, 


143  U.  S.  224,  36  L.  Ed.  134. 

A  long  line  of  cases  hold  that  where 
the  fraud  is  constructive,  or  is  proved  by 
inconclusive  testimony,  or  by  evidence  fall- 
ing short  of  conviction,  and  the  property 
has  greatly  increased  in  value,  great  dili- 
gence will  be  required  in  the  assertion  of 
the  plaintiff's  rights.  But  these  were  all 
cases  either  of  bills  to  establish  a  trust,  to 
open  settled  accounts,  bills  not  involving 
fraud,  or  where  the  fraud  was  not  clearly 
proven,  or  where,  with  knowledge  of  the 
facts,  the  fraud  had  been  deliberately  ac- 
quiesced in,  bills  to  impeach  judicial  pro- 
ceedings, or  where  the  property  had  passed 
into  the  hands  of  persons  innocent  of  the 
fraud,  or  with  no  actual  notice  that  a 
fraud  had  been  committed.  Mclntire  v. 
Pryor,  173  U.  S.  38,  54,  43  L.  Ed.  606. 

"So  in  Felix  v.  Patrick,  145  U.  S.  317, 
36  L.  Ed.  719,  where  a  bill  was  filed  after 
a  lapse  of  twenty-eight  years  to  impeach 
a  title  fraudulently  acquired  through  the 
location  of  certain  land  script,  and  the  land 
was  shown  to  have  increased  enormously 
in  value  by  being  taken  within  the  limits 
of  a  city,  and  to  have  been  largely  occupied 
by  persons  who  had  bought  on  the 
strength  of  the  apparent  title,  and  erected 
buildings  of  a  permanent  character,  it  was 
held  that  the  complainant  was  barred  by 
laches,  but  in  the  opinion  of  the  court  it 
is  said:  'The  law  pronoimces  the  transac- 
tion a  fraud  upon  her,  but  it  lacks  the  ele- 
ment of  wickedness  necessary  to  constitute 
moral  turpitude.  If  there  had  been  a  de- 
liberate attempt  on  his  part  by  knavish 
practices  to  beguile  or  wheedle  her  out  of 
these  lands,  we  should  have  been  strongly 
inclined  to  afford  the  plaintiffs'  relief  at 
any  time  during  the  life  of  either  of  the 
parties;  but  as  the  case  stands  at  present 
justice  requires  only  what  the  law,  in  the 
absence  of  the  statutory  limitation,  would 
demand — the  repayment  of  the  value  of 
the  script  with  legal  interest  thereon.'  " 
The  value  of  the  land  here  had  grown  from 
$150  to  $1,000,000.  Mclntire  v.  Pryor,  173 
U.   S.   38.  58,  43   L.   Ed.  606. 

"In  Norris  v.  Haggin,  136  U.  S.  386,  34 
L.  Ed.  424,  plaintiff  filed  his  bill  in  1884, 
alleging  an  actual  fraud  committed  against 
him  b}'  his  two  attorneys  in  1859,  twenty- 
five  years  previously,  and  that  he  had  only 
discovered  the  fraud  a  short  time  before 
commencing  his  suit.  The  case  was  heard 
on  demurrer  to  the  bill,  and  the  court 
found  that  'there  are  many  thing  about  the 
bill  which  are  peculiar  and  calculated  to 
throw  suspicion  on  the  claims."  It  also 
found  that  the  statement  that  the  com- 
plainant had  only  come  to  a  knowledge  of 
the  alleged  fraud  within  a  short  time  of 
the  filing  of  the  bill  was  shown  by  the 
statements  in  the  bill  itself  to  be  false, 
and  that  he  had  known  of  the  alleged  fraud 
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gence   to   inform  himself,"^   and   to   seek   relief   after   he   was   informed   of   the 


for  over  fifteen  years,  and  that  a  number 
of  other  matters  alleged  in  the  bill  and 
amended  bill  were  shown  by  other  con- 
tradictory statements  to  be  false,  and 
thereby  the  whole  claim  was  rendered 
suspicious;  that  there  were  ambiguities  in 
the  bill,  etc.  Taking  the  whole  case  as 
stated  by  the  complainant  himself,  the 
court  thought  that  the  bill  had  properly 
been  dismissed  by  the  court  below.  It  is 
evident  that  the  bill  was  dismissed  upon 
the  ground  that  the  fraud  was  doubtfully 
or  ambiguously  alleged,  the  claim  sus- 
picious and  that  knowledge  of  the  fraud 
had  existed  for  a  long  time."  Mclntire  v. 
Pryor,  173  U.  S.  38,  58,  43   L-  Ed.  606. 

65.  Due  diligence  required. — "The  de- 
fense of  want  of  knowledge  on  the  part 
of  one  charged  with  laches  is  one  easily 
made,  easy  to  prove  by  his  own  oath,  and 
bard  to  disprove;  and  hence  the  tendency 
of  courts  in  recent  years  have  been  to  hold 
the  plaintiff  to  a  rigid  compliance  with  the 
law  which  demands,  not  only  that  he 
should  have  been  ignorant  of  the  fraud, 
but  that  he  should  have  used  reasonable 
diligence  to  have  informed  himself 
of  all  the  facts.  Especially  is  this 
the  case  where  the  party  complain- 
ing is  a  resident  of  the  neighbor- 
hood in  which  the  fraud  is  alleged  to  have 
taken  place,  and  the  subject  of  such  fraud 
is  a  railroad  with  whose  ownership  and 
management  the  public,  and  certainly  the 
stockholders,  may  be  presumed  to  have 
some  familiarity."  Foster  v.  Mansfield, 
etc.,  R.  Co.,  146  U.  S.  88,  99,  36  L.  Ed.  899; 
Halstead  v.  Grinnan,  152  U.  S.  412,  417, 
38  L.  Ed.  495;  Hardt  v.  Heidweyer,  152  U. 
S.  547,  558,  38  L.  Ed.  548.  See,  also,  Wpod 
V.  Carpenter,  101  U.  S.  135,  143,  25  L.  Ed. 
807. 

On  the  facts,  the  defense  of  laches  is 
sustained,  on  the  principles  established  by 
the  federal  supreme  court  in  the  cases  of 
Stearns  v.  Page,  7  How.  819,  829,  12  L. 
Ed.  928;  Moore  v.  Greene,  19  How.  69,  72, 
15  L.  Ed.  533;  Beaubien  v.  Beaubien,  23 
How.  190,  16  L.  Ed.  484;  Badger  v.  Badger, 
2  Wall.  87,  94.  17  L.  Ed.  836;  New  Albany 
V.  Burke,  11  Wall.  96,  107,  20  L.  Ed.  155; 
Case  of  Broderick's  Will,  21  Wall.  503, 
519,  22  L.  Ed.  599;  Upton  v.  Tribilcock,  91 
U.  S.  45,  23  L.  Ed.  203;  Sullivan  v.  Port- 
land, etc.,  R.  Co.,  94  U.  S.  806,  811,  812,  24 
L.  Ed.  324;  Godden  v.  Kimmell,  99  U.  S. 
201,  25  L.  Ed.  431;  Wood  v.  Carpenter,  101 
U.  S.  135,  25  L.  Ed.  807;  Hoyt  v.  Sprague, 
103  U.  S.  613,  26  L.  Ed.  585;  Landsdale  v. 
Smith,  106  U.  S.  391,  27  L.  Ed.  219;  Philippi 
V.  Philippe.  115  U.  S.  151,  157,  29  L.  Ed. 
336;  Speidel  v.  Henrici,  120  U.  S.  377,  386, 
387,  30  L.  Ed.  718;  Richards  v.  Mackall, 
124  U.  S.  183,  187,  188,  31  L.  Ed.  396;  Han- 
ner  v.  Moulton,  138  U.  S.  486,  495.  34  L. 
Ed.  1032;  Underwood  v.  Dugan,  139  U.  S. 
380,  383,  35  L.  Ed.  197;  Hammond  v.  Hop- 


kins, 143  U.  S.  224,  274,  36  L.  Ed.  134. 
Within  the  rules  laid  down  in  the  cases 
above  cited,  there  are  not  in  the  bill  suffi- 
ciently distinct  averments  as  to  the  time 
when  the  alleged  fraud  was  discovered, 
and  what  the  discovery  was;  nor  does  the 
bill  or  the  proof  show  that  the  delay  was 
consistent  with  the  requisite  diligence. 
Ware  v.  Galveston  City  Co.,  146  U.  S.  102, 
115,  36  L.   Ed.  904. 

Where  one  P.  who  had  come  into  pos- 
session of  Indian  land  scrip  and  taken  title 
to  land  thereunder,  took  these  lands  as 
trustee  for  F.,  the  original  Indian  owner 
of  the  scrip,  but  did  not  take  them  under 
an  express  trust  to  hold  them  for  her  ben- 
efit (in  which  case  lapse  of  time  would  be 
immaterial),  but  under  an  implied  or  con- 
structive trust — a  trust  created  by  opera- 
tion of  law,  and  arising  from  the  illegal 
practices  resorted  to  in  obtaining  the 
power  of  attorney  and  deed  by  means  of 
which  it  was  done,  although  P.  did  not 
take  possession  under  any  acknowledged 
obligation  to  her,  Jjut  he  located  them  for 
his, own  use  and  benefit,  and  his  possession 
from  the  very  beginning  was  adverse  to 
hers,  under  such  circumstances  the  law 
raises  an  obligation  upon  the  part  of  the 
cestui  que  trust  to  make  use  of  reasonable 
diligence  in  discovering  and  unearthing  the 
fraud,  and  in  applying  to  the  courts  for 
legal  redress.  Felix  v.  Patrick,  145  U.  S. 
317,   329,   36   L.   Ed.   719. 

In  this  case  28  years  elapsed  from  the 
time  the  scrip  was  procured  of  F.,  and 
nearly  27  years  from  the  time  it  went  into 
the  possession  of  P.,  before  the  bill  was 
filed.  It  admits  of  no  doubt  that  if  F.  and 
these  plaintiffs  had  been  ordinary  white 
citizens,  under  no  legal  disabilities,  such 
as  those  arising  from  infancy,  lunacy  or 
coverture,  this  lapse  of  time  would  be  fatal 
to  a  recovery;  at  least  unless  it  were  con- 
clusively shown  that  knowledge  of  the 
fraud  was  not  obtained,  and  could  not  by 
reasonable  diligence  have  been  discovered, 
within  a  reasonable  time  after  it  was  per- 
petrated. Felix  V.  Patrick,  145  U.  S.  317, 
330,  36  L.  Ed.  719. 

When  a  bill  seeking  relief  upon  the 
ground  of  fraud  alleged  that  these  frauds 
did  not  come  to  complainant's  knowledge 
until  a  short  time  before  the  commence- 
ment of  this  suit,  and  then  only  through 
information  derived  from  his  counsel  in 
the  case,  it  was  held  that  there  were  many 
things  abovit  the  bill  which  are  peculiar 
and  calculated  to  throw  suspicion  on  the 
claims  here  asserted,  and  where  it  is  clear 
that  if  his  story,  as  now  stated,  of  the  im- 
position of  the  parties  upon  him  were 
true,  he  must  have  known  of  that  fraud, 
and  could  easily  have  ascertained  about  it, 
there  being  no  difficulty  in  examining  into 
the  facts,  and  in  obtaining  his  knowledge 
of  whether  he  was  bound  by  the  proceed- 
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fraud. ^^ 

C.  Pledge. — The  doctrine  of  prescription,  under  the  civil  law,  does  not  apply 
to  this  case,  which  is  one  of  pledge ;  and  if  it  does,  the  time  before  the  institution 
of  this  suit  had  not  elapsed,  in  which,  by  the  law  of  Louisiana,  a  person  may  sue 
for  immovable  property.^" 

D.  Laches  Not  Imputable  to  Government. — Laches  is  not,  as  a  rule,  im- 
putable to  a  sovereign  government,  in  its  sovereign  capacity,  but  this  is  not  uni- 
versally true,  where  it  has  entered  the  domain  of  commerce  and  industry .^^ 


ings,  fifteen  years  before  the  bill  was  filed, 
fifteen  years  of  silence  and  inaction  and 
laches  unaccounted  for  bar  any  right  to 
relief.  Norris  v.  Haggin,  136  U.  S.  386, 
388,   390,   34    L.    Ed.   424. 

66.  Delay  after  knowledge  of  fraud. — 
Norris  v.  Haggin,  136  U.  S.  386,  392,  34  L- 
Ed.  424;  Burke  v.  Smith,  16  Wall.  390,  21 
L.  Ed.  361;  Clarke  v.  Boorman,  18  Wall. 
493,  21  L.  Ed.  904;  Wood  v.  Carpenter, 
101  U.  S.  135,  25  L.  Ed.  807;  Evers  V. 
Watson,  156  U.   S.   527,  39   L.   Ed.  520. 

But  even  the  principle  of  a  court  of 
equity,  that  time  does  not  begin  to  run 
against  a  party  on  whom  a  fraud  has  been 
committed  until  that  fraud  has  been  dis- 
covered, does  not  apply  when  the  fr.aud, 
or  the  facts  out  of  which  it  was  alleged  to 
arise,  were  known  to  complainant  for 
fifteen  years  before  he  sought  relief  on 
account  thereof.  Norris  v.  Haggin,  136  U. 
S.   386,  392,  34  L.  Ed.  424. 

See,  also,  Baker  v.  Cummings,  169  U.  S. 
189,  196,  42  L.  Ed.  711,  reaffirmed  in  Baker 
V.  Cummings,  181  U.  S.  117,  45  L.  Ed.  776, 
where  inaction  for  three  years  after  full 
knowledge  of  the  fraud  charged,  if  it  ex- 
isted, was  held  to  bar  relief,  several  ex- 
planations being  given  of  the  delay,  con- 
flicting and  shown  to  be  untrue,  the  final 
one  being  that  he  attached  no  importance 
whatever  to  such  representations,  and  con- 
sidered that  he  had  not  been  defrauded 
by  the  untrue  representations  which  he  as- 
serted had  been  made  in  reference  thereto. 
He  cannot  afterwards  turn  around  and 
have  the  transaction  set  aside  on  account 
of  said  alleged  fraud.  Baker  v.  Cummings, 
169  U.  S.  189,  200,  205,  42  L.  Ed.  711. 

Where  all  the  facts  alleged  to  consti- 
tute the  fraud  in  the  case  were  as  well 
known  to  the  complainant  at  the  time  of 
the  transaction  as  they  were  when  the 
relief  was  sought  eight  years  after  the 
transaction  complained  of,  it  was  held  that 
laches  barred  relief.  Coddington  v.  Rail- 
road Co.,  103  U.  S.  409,  410,  26  L.  Ed.  400. 

hn  allegation  that  it  was  not  until  plain- 
tiff was  informed  of  the  decree,  in  a  suit 
in  a  state  court  by  another  creditor  to  set 
aside  the  same  conveyances,  that  he  re- 
ceived any  knowledge  or  information  of 
the  conveyances  and  transfers  of  the 
debtor's  property,  or  of  any  facts  or  cir- 
cumstances relating  thereto  or  tending  to 
show,  or  to  lead  to  inquiry  as  to,  any 
fraudulent  conveyance,  transfer,  or  dis- 
position of  property  by  debtor,  is  not  suffi- 


cient to  avoid  the  allegation  of  laches  in 
bringing  the  present  suit.  Pearsall  v. 
Smith,  149  U.  S.  231,  236,  37  L.  Ed.  713; 
Bailey  v.  Glover,  21  Wall.  342,  22  L.  Ed. 
636;  Wood  v.  Carpenter,  101  U.  S.  135,  25 
L.  Ed.  807;  Kirby  v.  Lake  Shore,  etc.,  R. 
Co.,  120  U.  S.  130,  30  L.  Ed.  569;  Norris 
V.  Haggin,  136  U.   S.  386,  34  L   Ed.  424. 

A  man  who  had  neglected  his  private 
afJairs  and  gone  away  from  his  home  and 
state,  for  the  purpose  of  devoting  his  time 
to  the  cause  of  rebellion  against  the  gov- 
ernment, could  not  come  into  equity  to 
complain  that  his  creditors  had  obtained 
payment  of  admitted  debts  through  judicial 
process  obtained  upon  constructive  notice, 
and  on  a  supposition  wrongly  made  by 
them  that  he  had  no  home  in  the  state,  or 
none  that  they  knew  of.  McQuiddy  v. 
Ware,  20  Wall.  14,  22  L.  Ed.  311. 

Especially  is  this  true  when  there  is  no 
allegation  of  want  of  actual  knowledge  of 
what  they  were  doing.  McQuiddy  v. 
Ware,  20  Wall.  14,  22  L.  Ed.  311.  Se-, 
generally,  ante,  "Knowledge  of  Righ'.i," 
II,  B,  2. 

67.  Livingston  v.  Story,  11  Pet.  351.  9 
L.  Ed.  746.  See  the  title  PLEDGE  AND 
COLLATERAL  SECURITY. 

68.  Laches  not  imputable  to  govern- 
ment.— Armstrong  v.  Morrill,  14  Wall.  120, 
145,  20  L  Ed.  765;  United  States  7- 
Stinson,  197  U.  S.  200,  205,  49  L  Ed.  72^, 
where  it  is  said  that  they  may,  however, 
be  considered  in  weighing  the  evidence 
upon  which  relief  in  equity  is  sought. 
United  States  v.  Knight,  14  Pet.  301,  315. 
10  L.  Ed.  465;  Smith  v.  United  States,  5 
Pet.  292,  8  L.  Ed.  130;  Gibbons  v.  United 
States,  8  Wall.  269,  19  L  Ed.  453;  Cooke 
V.  United  States,  91  U.  S.  389,  398,  23  L. 
Ed.  237;  United  States  v.  Sherman,  98  U. 
S.  565.  568,  25  L  Ed.  235;  Fink  v.  O'Neill, 
106  U.  S.  272,  281,  27  L  Ed.  196;  United 
States  V.  Minor,  114  U.  S.  233,  238,  29  L 
Ed.  110. 

"No  laches  is  to  be  imputed  to  the  gov- 
ernment and  against  it  no  time  runs  so  as 
to  bar  the  public  rights,  which  is  no  more 
nor  less  than  another  form  of  words  for 
expressing  the  ancient  rule  of  the  com- 
mon law,  that  time  does  not  run  against 
the  state."  Armstrong  v.  Morrill,  14  Wall. 
120,  145,  20  L  Ed.  765;  Lindsey  v.  Miller, 
6  Pet.  666,  673,  8  L  Ed.  538. 

"The  defenses  of  stale  claim  and  laches 
cannot  be  set  up  against  the  government." 
United  States  v.  Dalles  Military  Road  Co.. 
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Government  Only  a  Formal  Party.— But  the  government  must  be  the  real 
party  in  interest,  for  the  exception  to  apply,  and  where  it  is  only  a  formal  party 
to  enforce  the  rights  of  individuals,  the  doctrine  of  laches  applies.^^  And  where 
it  is  apparent  that  the  suit  was  prosecuted  in  the  name  of  the  United  States  only 


140  U.  S.  599,  632,  35  L.  Ed.  560;  United 
States  V.  Kirkpatrick,  9  Wheat.  720,  6  L. 
Ed.  199;  United  States  v.  Vanzandt,  11 
Wheat.  184,  6  L.  Ed.  448;  United  States  v. 
Nichoil,  12  Wheat.  505,  6  L.  Ed.  709;  Dox 
V.  Postmaster  General,  1  Pet.  318,  7  L.  Ed. 
160;  Lindsey  v.  Miller,  6  Pet.  666,  8  L.  Ed. 
538;  Gibson  v.  Chouteau,  13  Wall.  92,  20 
L.  Ed.  534;  Gaussen  v.  United  States,  97 
U.  S.  584,  24  L.  Ed.  1009;  Steele  v.  United 
States,  113  U.  S.  128,  28  L-  Ed.  952;  United 
States  V.  Insley,  130  U.  S.  263,  32  L.  Ed. 
968. 

"No  restrictive  laws  apply  to  the '  sov- 
ereign, unless  so  expressed.  And  especially 
no  laws  affecting  a  right  on  the  ground  of 
neglect  or  laches,  because  neglect  and 
laches  cannot  be  imputed  to  him.  And  it 
matters  not  whether  the  sovereign  be  an 
individual  monarch,  or  a  republic  or  state. 
The  principle  applies  to  all  sovereigns. 
The  reason  usually  assigned  for  this  pre- 
rogative is,  that  the  sovereign  is  not  an- 
swerable for  the  delinquencies  of  his 
agents.  But  whatever  the  true  reason  may 
be,  such  is  the  general  law — such  the  uni- 
versal law,  except  where  it  is  expressly 
waived."  Metrooolitan  R.  Co.  v.  Dist.  of 
Columbia,  132  U.  S.  1,  11,  33  L.  Ed.  231. 

Nullum  tempus  occurrit  regi.  Steele  v. 
United  States,  113  U.  S.  128,  135,  28  L.  Ed. 
952;  Lindsey  v.  Miller,  6  Pet.  666,  669,  8 
L.  Ed.  538;  United  States  ?'.  Thompson, 
98  U.  S.  486,  489,  25  L.  Ed.  194. 

In  Georgia  v.  Tennessee  Copper  Co.,  206 
U.  S.  230,  239,  51  L.  Ed.  1038,  it  was  held 
that  the  state  had  not  been  guilty  of 
laches. 

United  States. — Laches,  however  gross, 
cannot  be  imputed  to  the  United  States. 
United  States  v.  Thompson,  98  U.  S.  486, 
489,  25  L.  Ed.  194;  United  States  v.  Kirk- 
patrick, 9  Wheat.  720.  6  L.  Ed.  199;  Sim- 
mons V.  Ogle,  105  U.  S.  271,  273,  26  L.  Ed. 
1087;  United  States  v.  Beebe,  180  U.  S. 
343.  353,  45  L-  Ed.  563;  United  States  v. 
Michigan,  190  U.  S.  379,  405,  47  L.  Ed. 
1103;  Redfield  v.  Parks,  132  U.  S.  239,  243, 
33  L.  Ed.  327,  where  it  i^  ---aid  that  state 
legislation  cannot  change  rule. 

Entry  into  commerce  or  business. — 
"Laches  is  not  imputable  to  the  govern- 
ment, in  its  character  as  sovereign,  by 
those  subject  to  its  dominion.  United 
States  V.  Kirkpatrick,  9  Wheat.  720,  735,  6 
L.  Ed.  199;  Gibbons  v.  LTnited  States,  8 
Wall.  269,  19  L.  Ed.  453.  Still  a  govern- 
ment may  suffer  loss  through  the  negli- 
gence of  its  officers.  Tf  it  comes  down 
from  its  position  of  sovereignty,  and  en- 
ters the  domain  of  commerce,  it  submits 
itself  to  the  same  laws  that  govern  in- 
dividuals there."     Cooke  v.  United   States, 


91  U.  S.  389,  398,  23  L.  Ed.  237.  See,  also, 
French  Republic  v.  Saratoga  Vichy  Spring 
Co.,  191  U.  S.  427,  438,  48  L.  Ed.  247. 

"Generally,  in  respect  to  all  the  com- 
mercial business  of  the  government,  if  an 
officer  specially  charged  with  the  perform- 
ance of  any  duty,  and  authorized  to  repre- 
sent the  government  in  that  behalf,  neg- 
lects that  duty,  and  loss  ensues,  the  gov- 
ernment must  bear  the  consequences  of 
his  neglect.  But  this  cannot  happen  until 
the  officer  specially  charged  with  the  duty, 
if  there  be  one,  has  acted,  or  ought  to 
have  acted.  As  the  government  can  only 
act  through  its  officers,  it  may  select  for 
its  work  whomsoever  it  will;  but  it  musl; 
have  some  representative  authorized  to  act 
in  all  the  emergencies  of  its  commercial 
transactions,  if  it  fail  in  this,  it  fails  in 
the  performance  of  its  own  duties,  and 
must  be  charged  with  the  consequences 
that  follow  such  omission  in  the  commer- 
cial world."  Cooke  7'.  United  States,  91  U. 
■  S.  389,  398,  23  L-  Ed.  237. 

So  with  the  secretary  of  the  treasury. 
His  acts  and  omissions,  within  the  line  of 
his  official  duties,  are  those  of  the  gov- 
ernment itself,  and  in  all  commercial 
transactions  his  official  negligence  is  that 
of  the  government,  but  it  is  chargeable 
with  his  laches,  under  the  above  rule,  only 
when  he  has  acted,  or  in  due  course  of 
business  ought  to  have  acted.  Cooke  v. 
United  States,  91  U.  S.  389,  401,  23  L.  Ed. 
237. 

69.  Government  merely  a  formal  party. 
— "While  it  is  undoubtedly  true  that  when 
the  government  is  the  real  party  in  in- 
terest, and  is  proceeding  simply  to  assert 
its  own  rights  and  recover  its  own  prop- 
erty, there  can  be  no  defense  on  the 
ground  of  laches  or  limitation.  United 
States  V.  Nashville,  etc.,  R.  Co.,  118  U.  S. 
120,  125,  30  L.  Ed.  81;  United  States  v. 
Tnsley,  130  U.  S.  263,  32  L.  Ed.  968,  yet  it 
has  also  been  decided  that  where  the 
United  States  is  only  a  formal  party,  and 
the  suit  is  brought  in  its  name  to  enforce 
the  rights  of  individuals,  and  no  interest 
of  the  srovernment  is  involved,  the  de- 
fense of  laches  and  limitation  will  be  sus- 
tained as  though  the  government  was  out 
of  the  case,  and  the  litigation  was  carried 
on  in  name,  as  in  fact,  for  the  benefit  of 
private  parties."  United  States  v.  Des 
Moines  Nav.,  etc.,  Co.,  142  U.  S.  510.  .538, 
35  L.  Ed.  1099;  United  States  v.  Beebe, 
127  U.  S.  338,  32  L.  Ed.  121;  Moran  v. 
Horskv.  178  U.  S.  205,  214,  44  L.  Ed  1038; 
LTnited  States  v.  American  Bell  Tel.  Co., 
167  U.  S  224.  265.  42  L.  Fd.  144;  McNutt 
V.  Bland,  2  How.  9.  11  L.  Ed.  159. 

"It   is   well    settled    that   when   the   gov- 
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on  behalf  of  private  persons,  it  therefore  should  be  barred  if  they  were.'"  Or 
against  the  officers  of  government.'^ 

Foreign  Government. — It  is  at  least  doubtful  if  the  exemption  extends  to  a 
foreign  government  suing  our  courts." - 

Exemption  Personal  to  the  Sovereign. — But  the  privilege  is  personal  to 
the  sovereign  state  and  does  not  pass  to  its  creditors  in  a  garnishee  proceeding 
against  its  debtors.  The  doctrine  of  laches  is  fully  applicable  to  such  a  proceed- 
ing, and  where  thirty-six  years  had  elapsed  since  a  settlement  between  the  state 
and  its  debtors,  and  nineteen  years  since  the  time  fixed  thereby  for  the  last  pay- 
ment thereunder,  the  defense  should  be  sustained."^ 


ernment  has  a  direct  pecuniary  interest  in 
the  subject  matter  of  the  litigation  the 
defenses  of  stale  claim  and  laches  cannot 
l)e  set  up  as  a  bar.  United  States  v.  Dalles 
Military  Road  Co.,  140  U.  S.  599,  35  L. 
Ed.  560,  and  cases  cited  in  the  opinion." 
San  Pedro,  etc.,  Co.  v.  United  States,  146 
U.   S.   120,   135,  36   L.   Ed.   912. 

70.  Same.— Curtner  v.  United  States,  149 
U.   S.  662,  674,  37  L.  Ed.  890. 

"Either  where  the  government  is  suing 
for  the  use  and  benefit  of  an  individual,  or 
for  the  prosecution  of  a  private  and  pro- 
prietary instead  of  a  public  or  govern- 
mental right,  it  is  clear  that  it  is  not  en- 
titled to  the  exemption  of  nullum  tempus, 
and  that  the  ordinary  rule  of  laches  ap- 
plies in  full  force."  French  Republic  v. 
Saratoga  Vichy  Spring  Co.,  191  U.  S.  427, 
438,  48^  L,.  Ed.  247;  New  Hampshire  v. 
Louisiana,  108  U.  S.  76,  27  L.  Ed.  656; 
Maryland  v.  Baldwin,  112  U.  S.  490,  28  L. 
Ed.  822;  United  States  v.  Beebe,  127  U.  S. 
338,  32  L.  Ed.  121;  United  States  v.  Des 
Moines  Nav.,  etc.,  Co.,  142  U.  S.  510,  538, 
35  L.  Ed.  1099;  Curtner  v.  United  States, 
149  U.  S.  662,  37  L.  Ed.  890;  United  States 
V.  American  Bell  Tel.  Co.,  167  U.  S.  224, 
264,  42  L.   Ed.  144. 

If  the  Republic  of  France  be  a  neces- 
sary party  to  the  suit  here,  as  it  sues  in 
its  private  and  proprietary  capacity,  the 
defense  of  laches  is  available  against  it. 
Upon  the  other  hand,  if  it  be  an  unneces- 
sary party,  the  defense  of  laches  may  cer- 
tainly be  set  up  against  the  Vichy  Com- 
pany, its  coplaintiff.  French  Republic  v. 
Saratoga  Vichy  Spring  Co.,  191  U.  S.  427, 
438,   48    L.    Ed.   247. 

71.  Government  officers. — Laches  is  not 
pleadable  against  the  United  States  or  its 
officers.  Dox  v.  Postmaster  General,  1  Pet. 
318,  7  L.  Ed.  160;  United  States  v.  Kirk- 
patrick,  9  Wheat.  720,  735,  6  L.  Ed.  199; 
United  States  v.  Vanzandt,  11  Wheat.  184, 
6  L.  Ed.  448;  United  States  v.  Nicholl,  12 
Wheat.  505,  6  L.  Ed.  709;  United  States  v. 
Boyd,  15  Pet.  187,  208,  10  L.  Ed.  706;  Gib- 
bons V.  United  States,  8  Wall.  269,  19  L. 
Ed.  453;  Weber  v.  Board  of  Harbor 
Comm'rs,  18  Wall.  57,  70,  21  L.  Ed.  798; 
Jones  V.  United  Str^es,  18  Wall.  662,  21 
L.  Ed.  867;  Hart  v.  United  States,  95  U. 
S.  316,  24  L.  Ed.  497;  Gaussen  v.  United 
States,  97  U.  S.  584,  24  L.  Ed.  1009;  Min- 


turn  V.  United  States,  106  U.  S.  437,  444, 
27  L.  Ed.  208;  United  States  v.  Johnston, 
124  U.  S.  236,  31  L.  Ed.  389;  United  States 
V.  Insley,  130  U.  S.  263,  266,  32  L.  Ed.  968; 
Stanley  v.  Schwalby,  147  U.  S.  508,  514,  37 
L.  Ed.  259;  German  Bank  v.  United  States, 
148  U.  S.  573,  579,  37  L.  Ed.  564;  United 
States  V.  American  Bell  Tel.  Co.,  159  U. 
S.  548.  40  L.  Ed.  255;  United  States  v. 
Verdier,  164  U.  S.  213,  219,  41  L.  Ed.  407; 
United  States  v.  Beebe,  180  U.  S.  343,  354, 
45  L.  Ed.   563. 

It  is  the  established  rule  that  laches  will 
not  be  imputed  to  a  government  for  a 
failure  on  the  part  of  its  officers  to  per- 
form their  duty.  United  States  v.  Kirk- 
patrick,  9  Wheat.  720,  6  L.  Ed.  199;  United 
States  V.  Vanzandt,  11  Wheat.  184,  6  L. 
Ed.  448;  United  States  v.  Nicholl,  12 
Wheat.  505,  6  L.  Ed.  709;  Dox  v.  Post- 
master General,  1  Pet.  318,  325,  7  L.  Ed. 
160;  Gaussen  v.  United  States,  97  U.  S. 
584,  24  L.  Ed.  1009.  But  this  doctrine  is 
not  extended  to  such  a  munic'pal  corpora- 
tion as  a  county.  Metropolitan  R.  Co.  v. 
Dist.  of  Columbia,  132  U.  S.  1,  11,  12,  33 
L.  Ed.  231.  The  principle  of  ratification 
by  laches  or  delay  is  as  applicable  to  such 
a  municipal  corporation  as  it  is  to  a  pri- 
vate corporation  or  to  an  individual  per- 
son. 1  Dillon  on  Municipal  Corporations, 
4th  Ed.,  §  548;  Clark  v.  Washington,  12 
Wheat.  40,  6  L.  Ed.  544;  Boone  County  v. 
Burlington,  etc.,  R.  Co.,  139  U.  S.  684,  693, 
35  L.  Ed.  319. 

Municipal  corporation. — "The  statute  of 
limitations  of  Nebraska  makes  no  excep- 
tion in  favor  of  such  a  municipal  corpora- 
tion as  the  county  of  Boone,  and  the  doc- 
trine of  laches  applies  to  it  and  to  its 
board  of  county  commissioners."  Boone 
County  V.  Burlington,  etc.,  R.  Co.,  139  U. 
S.  684,  693,  35  L.  Ed.  319. 

Laches  of  United  States  in  discovering 
counterfeit  notes. — See  the  titles  AS- 
SUMPSIT, vol.  2,  p.  645;  BILLS.  NOTES 
AND  CHECKS,  vol.  3,  p.  351;  UNITED 
STATES. 

72.  Foreign  government. — French  Re- 
public V.  Saratoga  Vichy  Spring  Co.,  191 
U.   S.  427,   437,   48   L.    Ed.   247. 

73.  Privilege  personal  to  sovereign. — 
Cressey  v.  Meyer,  138  U.  S.  525,  34  L.  Ed. 
1018;  Metropolitan  R.  Co.  v.  Dist.  of  Co- 
lumbia, 132  U.  S.  1,  11,  33  L.  Ed.  231. 
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E.  New  Promise  or  Acknowledgment. — See  the  title  Limitation  of  Ac- 
tions AND  Adverse  Possession.  See,  also,  ante,  "Act  of  Defendant,"  IV,  G. 

VI.    Pleading  and  Practice. 

A.  Bill. — Averring  Excuses  for  Delay. — A  party  seeking  to  avoid  laches 
should  set  forth  in  his  bill  specifically  what  were  the  impediments  to  an  earlier 
prosecution  of  his  claim ;  how  he  came  to  be  so  long  ignorant  of  his  rights,  and 
the  means  used  by  the  respondent  to  fraudulently  keep  him  in  ignorance ;  and 
how  and  when  he  first  came  to  a  knowledge  of  the  matters  alleged  in  his  bill ; 
otherwise  the  chancellor  may  justly  refuse  to  consider  his  case,  on  his  own  show- 
ing, without  inquiring  whether  there  is  a  demurrer  or  formal  plea  of  the  statute 
of  limitations  contained  in  the  answer.""*  The  allegation  of  ignorance,  in  gen- 
eral terms,  of  the  fraudulent  acts  and  arrangements,  is  not  enough.  It  must  be 
alleged  when  they  acquired  the  knowledge,  or  a  satisfactory  reason  given  why  it 
was  not  sooner  obtained.'^^ 

General  Ignorance  of  Easily  Ascertained  Facts. — Allegations  of  general 
ignorance  of  things  a  knowledge  of  which  is  easily  ascertainable,  is  insufificient 
to  set  into  action  the  remedies  of  equity."^ 


74.  Averring  excuses  for  delay. — Ham- 
mond V.  Hopkins,  143  U.  S.  224,  252,  36 
L.  Ed.  134;  Stearns  v.  Page,  7  How.  819, 
829,  12  L.  Ed.  928;  Badger  v.  Badger,  2 
Wall.  87,  95,  17  L.  Ed.  836;  Marsh  z^.  Whit- 
more,  21  Wall.  178,  185,  22  L.  Ed.  482; 
Godden  v.  Kimmell,  99  U.  S.  201,  212,  25 
L.  Ed.  431;  Richards  v.  Mackall,  124  U.  S. 
183,  187,  31  L.  Ed.  396;  Felix  v.  Patrick, 
145  U.  S.  317,  331,  36  L.   Ed.  719. 

"The  particular  acts  of  fraud  or  con- 
cealment should  have  been  set  forth  by- 
distinct  averments,  as  well  as  the  time 
when  discovered,  so  that  the  court  may 
see  whether,  by  the  exercise  of  ordinary 
diligence,  the  discovery  might  not  have 
been  before  made."  Beaubien  v.  Beaubien, 
23  How.  190,  208,  16  L-  Ed.  484;  Stearns 
V.  Page,  7  How.  819,  12  L.  Ed.  928;  Moore 
V.  Greene,  19  How.  69,  15  L.  Ed.  533; 
Hardt  v.  Heidweyer,  152  U.  S.  547,  558,  38 
L.  Ed.  548;  Felix  v.  Patrick,  145  U.  S.  317, 
36  L.  Ed.  719;  Wetzel  v.  Minnesota  R. 
Transfer  Co.,  169  U.  S.  237,  242,  42  L.  Ed. 
730. 

75.  Specificness  required. — Harwood  v. 
Railroad  Co.,  17  Wall.  78,  81,  21  L.  Ed. 
558;  Beaubien  v.  Beaubien,  23  How.  190, 
16  L.  Ed.  484;  Wood  v.  Carpenter,  101  U. 
S.   135,   143,  25  L    Ed.  807. 

"A  general  allegation  of  ignorance  at 
one  time  and  of  knowledge  at  another,  are 
of  no  effect.  If  the  plaintiff  made  any 
particular  discovery,  it  should  be  stated 
when  it  was  made,  what  it  was,  how  it 
was  made,  and  why  it  was  not  made 
sooner."  Wood  v.  Carpenter,  101  U.  S. 
135,  140,  25  L.   Ed.  807. 

"Thus,  in  Stearns  v.  Page,  1  Story  204, 
215,  217,  Mr.  Justice  Story  observed:  'Gen- 
eral allegations,  that  there  has  been  fraud, 
or  mistake,  or  concealment  or  misrepre- 
sentation, are  too  loose  for  purposes  of 
this  sort.  The  charges  must  be  reason- 
able, definite,  and  certain  as  to  time,  and 
occasion,  and  subject  matter.  And  es- 
pecially must  there  be  distinct  averments 


of  the  time  when  the  fraud,  mistake,  con- 
cealment, or  misrepresentation  was  dis- 
covered, and  how  discovered,  and  what  the 
discovery  is;  so  that  the  court  may  clearly 
see,  whether,  by  the  exercise  of  ordinary 
diligence,  the  discovery  might  not  have 
been  before  made.  For,  if  by  such  dili- 
gence the  discovery  might  have  been  be- 
fore made,  the  bill  has  no  foundation  on 
which  it  can  stand  in  equity,  on  account 
of  the  laches.  *  *  *  But  the  bill  does  not 
state  what  particular  discoveries  have  been 
obtained,  or  when  they  were  obtained,  or 
by  what  inquiries,  or  in  what  manner,  or 
at  what  time."  Hardt  v.  Heidweyer,  152 
U.   S.   547,  558,  38  L.   Ed.   548. 

On  appeal  this  decision  was  affirmed. 
Stearns  v.  Page,  7  How.  819,  829,  12  L.  Ed. 
928,  and  in  delivering  the  opinion  of  this 
court,  Mr.  Justice  Grier  laid  down  the 
rule  in  similar  language.  Hardt  v.  Heid- 
weyer, 152  U.  S.  547,  559,  38  L.  Ed.  548, 
citing  Badger  v.  Badger,  2  Wall.  87,  95, 
17  L.  Ed.  836;  Godden  v.  Kimmell,  99  U. 
S.  201,  211,  25  L.  Ed.  431;  Wood  v.  Car- 
penter, 101  U.  S.  135,  140,  25  L.  Ed.  807. 
See,  also,  Landsdale  v.  Smith,  106  U.  S. 
391,  394,  27  L.  Ed.  219;  Boone  County  v. 
Burlington,  etc.,  R.  Co.,  139  U.  S.  684,  693, 
35  L.  Ed.  319;  Hammond  v.  Hopkins,  143 
U.  S.  224,  251,  36  L.  Ed.  134;  Felix  v. 
Patrick,  145  U.  S.  317,  332,  36  L.  Ed.  719; 
Foster  v.  Mansfield,  etc.,  R.  Co.,  146  U.  S. 
88,  36  L.  Ed.  899;  Ware  v.  Galveston  City 
Co.,  146  U.  S.  102,  115,  36  L.  Ed.  904.  See, 
also,  Wollensak  v.  Reiher,  115  U.  S.  96,  29 
L.  Ed.  350;  Marsh  v.  Whitmore,  21  Wall. 
178,  185,  22  L.  Ed.  482;  Moore  v.  Greene, 
19   How.  69,  15   L.   Ed.  533. 

As  said  in  Felix  v.  Patrick,  145  U.  S.  317, 
331,  36  E.  Ed.  719:  "The  bill  is  defective 
in  failing  to  show  how  the  fraud  came  to 
be  discovered,  and  why  it  was  not  dis- 
covered before."  Wetzel  v.  Minnesota  R. 
Transfer  Co.,  169  U.  S.  237,  242,  42  L.  Ed. 
73(>. 

76.     General   ignorance   of   easily  ascer- 
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B.  Necessity  and  Method  of  Raising  Objections — 1.  Necessity. — The 
recognized  doctrine  of  courts  of  equity  to  withhold  rehef  from  those  who  have 
delayed  the  assertion  of  their  claims  for  an  unreasonable  length  of  time  may  be 
applied  in  the  discretion  of  the  court,  even  though  the  laches  are  not  pleaded  or 
the  bill  demurred  to?'' 

2.  Waiver. — But  the  laches  may  be  waived  by  admission  of  liability.'^s 

3.  Demurrer. — Where  it  appears  by  the  bill  that  the  remedy  is  barred  by 
lapse  of 'time,  or  that  by  reason  of  his  laches  he  is  not  entitled  to  relief,  the  de- 
fendant may  by  demurrer  avail  himself  of  the  objection."^ 

4.  Answer. — Amendment  of  answer  in  admiralty  to  set  up  laches,  see  the 
title  Admiraety,  vol.  1,  p.  168. 

C.  Burden  of  Proof. — The  burden  of  proof  is  upon  the  complainant  to 
make  out  the  fraudulent  concealment  charged.^" 

VII.    Application  of  Statute  of  Limitations  in  Equity. 

See  the  title  Limitation  of  Actions  and  Adverse  Possession. 


tained  facts. — McQuiddy  v.  Ware,  20  Wall. 
14,  22  L.  Ed.  311. 

77.  Necessity  and  method  of  raising  ob- 
jections.—Willard  V.  Wood,  164  U.  S.  502, 
524,  41  L.  Ed.  531;  Badger  v.  Badger,  2 
Wall.  87,  95,  17  L.  Ed.  836;  Marsh  v.  Whit- 
more,  21  Wall.  178,  185,  22  L.  Ed.  482; 
Sullivan  v.  Portland,  etc.,  R.  Co.,  94  U. 
S.  806,  811,  24  E.  Ed.  324;  Godden  v.  Kim- 
mell,  99  U.  S.  201,  212,  25  L.  Ed.  431; 
Landsdale  v.  Smith,  106  U.  S.  391,  394,  27 
L.  Ed.  219;  Richards  v.  Mackall,  124  U.  S. 
183,  187,  31  E.  Ed.  396;  Penn  Mut.  Life 
Ins.  Co.  V.  Austin,  168  U.  S.  685,  697,  42 
L.    Ed.   626. 

In  Sullivan  v.  Portland,  etc.,  R.  Co.,  94 
U.  S.  806,  811,  24  L.  Ed.  324,  it  is  said: 
"To  let  in  the  defense  that  the  claim  is 
stale,  and  that  the  bill  cannot,  therefore, 
be  supported,  it  is  not  necessary  that  a 
foundation  shall  be  laid  by  an  averment  in 
the  answer  of  defenants.  If  the  case,  as  it 
appears  at  the  hearing,  is  liable  to  the  ob- 
jection by  reason  of  the  laches  of  the  com- 
plainants, the  court  will,  upon  that 
ground,  be  passive  and  refuse  relief."  In 
the  latter  case,  it  was  said  that  equity 
would  sometimes  refuse  relief  where  a 
shorter  time  than  that  prescribed  by  the 
statute  had  elapsed  without  suit.  Rich- 
ards V.  Mackall,  124  U.  S.  183,  188,  31  L 
Ed.  396.  See,  also,  Hume  v.  Beale,  17 
Wall.  336,  21  L  Ed.  602;  Marsh  v.  Whit- 
more,  21  Wall.  178,  184,  185,  22  L.  Ed. 
482;  Hay  ward  v.  National  Bank,  96  U.  S. 
Oil,  617,  24  L.  Ed.  855;  Speidel  v.  Henrici, 
120  U.  S.  377,  387,  30  L.  Ed.  718.  See  ante, 
"Effect  of  Laches,"   III. 

78.  Waiver  by  admission  of  liability. — 
Although  laches  might  have  been  a  proper 
defense  to  make  to  the  original  bill,  but  it 
was  not  made,  but  defendant  admitted  his 
liability  and  prayed  that  the  other  de- 
fendants might  contribute  their  just  share, 
which  he  insisted  would  relieve  him,  the 
court  could  not  under  such  a  defense  as 
this  have  dismissed  the  bill  for  laches  and 
delay.  Putnam  v.  Day,  22  Wall.  60,  66, 
22  L.  Ed.  764. 


By  government. — And  it  was  competent 
for  the  sovereign,  after  a  forfeiture  had 
occurred  by  laches,  to  release  it,  to  con- 
sent to  hear  the  claimant,  and  to  give  him 
another  chance  to  prove  the  rightfulness 
of  his  claim.  Public  Schools  v.  Walker,  9 
Wall.  282,  289,  19  L  Ed.  576. 

79.  National  Bank  v.  Carpenter,  101  U. 
S.  567,  29  L  Ed.  815;  Piatt  v.  Vattier,  9 
Pet.  405,  9  L  Ed.  173;  Rhode  Island  v. 
Massachusetts,  15  Pet.  233,  10  L.  Ed.  721; 
Harpendingz;.  Dutch  Church,  16  Pet.  455, 
486,  10  L.  Ed.  1029;  Bowman  v.  Wathen,  1 
How.  189,  11  L.  Ed.  97;  McKnight  z^.  Tay- 
lor, 1  How.  161,  11  L.  Ed.  86;  Maxwell  v. 
Kennedy,  8  How.  210,  12  L.,  Ed.  1051;  Bad- 
ger t'.  Badger,  2  Wall.  87,  95,  17  L.  Ed.  83G; 
Chemung  Canal  Bank  v.  Lowery,  93  U.  S. 
72,  23  L.  Ed.  806;  Brown  v.  County  of 
Buena  Vista,  95  U.  S.  157,  24  L  Ed.  422; 
Landsdale  v.  Smith,  106  U.  S.  391,  27  L. 
Ed.  219;  Coddington  v.  Railroad  Co.,  103 
U.  S.  409,  412,  26  L.  Ed.  400;  Wollensak 
V.  Reiher,  115  U.  S.  96,  101,  29  L  Ed.  350; 
Kendall  v.  United  States,  107  U.  S.  123,  27 
L  Ed.  437;  Speidel  v.  Henrici,  120  U.  S. 
377,  387,  30  L.  Ed.  718;  Bryan  v.  Kales,  134 
U.  S.  126,  135,  33  L  Ed.  829.  See,  also, 
Upton  V.  McLaughlin,  105  U.  S.  640,  645, 
26  L  Ed.  1197;  Upton  v.  Kent,  note,  105 
U.  S.   646,  26  L   Ed.  1200. 

In  Gunton  v.  Carroll,  101  U.  S.  426,  25 
L.  Ed.  985,  there  was  held  to  be  no  such 
laches  shown  as  would  bar  the  right  to 
the  relief  asked  upon  demurrer.  See,  also, 
Snell  V.  Insurance  Co.,  98  U.  S.  85,  92,  25 
L   Ed.   52. 

80.  Burden  of  proof. — Stearns  v.  Page, 
7  How.  819,  829,  12  L.   Ed.  928. 

"But  as  lapse  of  time  necessarily  ob- 
scures the  truth  and  destroys  the  evidence 
of  past  transactions,  courts  of  chancery 
will  exercise  great  caution  in  sustaining 
bills  which  seek  to  disturb  them.  They  will 
hold  the  complainant  to  stringent  rules  of 
pleading  and  evidence,  and  require  him  to 
make  out  a  clear  case.  Charges  of  fraud 
are  easily  made,  and  lapse  of  time  affords 
no   reason   for   relaxing   the   rules   of   evi- 
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LADEN.— See  note   1. 

LA  FAVORITA.— See  note  2. 

LAGER  BEER. — See  the  titles  Intoxicating  Liquors,  ante,  p.  518;  Ju- 
dicial Notice;,  ante,  p.  672. 

LAID  OFF.— See  Lay. 

LAKES  AND  PONDS. — See  the  titles  Acce:ssion,  Accretion  and  Relic- 
tion, vol.  1,  p.  51;  Admiralty,  vol.  1,  p.  119;  Boundaries,  vol.  3,  p.  461; 
Collision,  vol.  3,  p.  870 ;  Constitutional  Law,  vol.  4,  p.  1 ;  Dedication, 
vol.  5,  p.  235;  Eminent  Domain,  vol.  5,  p.  746;  Navigable  Waters;  Ships 
and  Shipping;  Waters  and  Watercourses.  As  to  waters  and  watercourses 
as  boundaries,  see  the  title  Boundaries,  vol.  3,  pp.  476,  494.  As  to  rules  ap- 
plicable to  soil  under  the  Great  Lakes,  see  the  title  Constitutional  Law,  vol. 
4,  p.  159.  As  to  applicability  of  doctrine  concerning  property  held  as  a  public 
trust,  to  navigable  waters,  beds  of  harbors,  etc.,  see  the  title  Constitutional 
Law,  vol.  4,  p.  322.  As  to  waters  within  jurisdiction  of  courts  of  admiralty, 
see  the  title  Admiralty,  vol.  1,  p.  132.  As  to  what  rules  govern  particular 
waters,  see  the  title  Collision,  vol.  3,  p.  886. 

LAND. — The  word  "lands"  includes  everything  which  the  land  carries  or 
which  stands  upon  it,  whether  it  be  natural  timber,  artificial  structures  or 
water,^  and  an  ordinary  grant  of  land  by  metes  and  bounds  carries  all  pools 
and  ponds,  nonnavigable  rivers,  and  waters  of  every  description  by  which  such 
land,  or  any  portion  of  them,  may  be  submerged,  since  lands  are  none  the  less 
lands   for  being  covered  with  water.'* 

LAND  IMPROVEMENT  COMPANIES.— See  references  under  Internal 
Improvements,  ante,  p.  237. 


dence  or  treating  mere  suspicion  as  proof. 
If  a  defendant  can  be  compelled  to  open 
settled  accounts,  to  explain  or  prove  each 
item,  after  a  lapse  of  nearly  thirty  years, 
by  general  allegations  of  fraud — if  the 
fraud  can  be  proved  by  his  inability  to 
elucidate  past  transactions  after  so  great 
a  length  of  time,  or  by  showing  some  slips 
of  recollection,  or  by  contradicting  him  in 
some  collateral  facts  by  the  frail  recol- 
lection of  other  witnesses — no  man's  prop- 
erty or  reputation  would  be  safe."  Stearns 
V.  Page,  7  How.  819,  829,  12  L.  Ed.  928. 
See,  also.  Wood  v.  Carpenter,  101  U.  S. 
135,  143,  25  L.  Ed.  807.  See  the  title 
FRAUD  AND  DECEIT,  vol.  6,  .p.  394. 

1.  Laden. — An  act  of  congress  provided 
that  no  toll  should  be  received  or  collected 
for  the  passage  of  any  wagon  or  carriage 
laden  with  the  property  of  the  United 
States.  The  court  in  construing  this  act 
said:  "Nor  can  the  word  laden  be  con- 
strued to  mean  fully  laden,  for  that  would 
in  eflfect  destroy  the  whole  value  of  the  ex- 
emption, and  compel  the  United  States  to 
pay  a  toll  even  on  its  military  stores  and 
other  property,  unless  every  wagon  or 
carriage  employed  in  transporting  it  was 
as  heavily  laden  as  it  could  conveniently 
bear.  We  think  that  a  carriage  whenever 
it  is  carrying  the  mail,  is  laden  with  the 
property  of  the  United  States  within  the 
true  meaning  of  the  compact."  Searight 
V.  Stokes,  3  How.  151,  169,  11  L.  Ed.  537. 

2.  La  favorita. — See  Menendez  v.  Holt, 
128  U.  S.  514,  32  L.  Ed.  526.  And  see,  gen- 
erally, the  title  TRADEMARKS,  TRADE- 


NAMES    AND     UNFAIR     COMPETI- 
TION. 

3.  Illinois  Central  Railroad  v.  Chicago, 
176  U.  S.  646,  660,  44  L.  Ed.  622.  See,  also, 
Niles  V.  Cedar  Point  Club,  175  U.  S.  300, 
44  L.  Ed.  171. 

4.  Illinois  Cenral  Railroad  v.  Chicago, 
176  U.  S.  646,  660,  44  L.  Ed.  622.  See  Har- 
din V.  Jordan,  140  U.  S.  371,  25  L.  Ed.  428. 

Swamp  lands. — Where  a  grant  was  made 
of  a  tract  with  general  outboundaries,  ex- 
cluding from  it  "lands  overflown  by  th-? 
swelling  and  currents  of  the  rivers,"  the 
terms  in  the  exception  meant  tule  or 
swamp  lands.  The  Sutter  Case,  2  Wall. 
562,  585,  17  L.  Ed.  881. 

Riparian  rights. — Where  land  borders  on 
swamp  and  boggy  land  and  the  question 
arises  whether  the  owner  is  entitled  to  ri- 
parian rights,  swamp  and  boggy  land  is  to 
be  treated  as  land  and  not  as  water.  Niles 
V.  Cedar  Point  Club,  175  U.  S.  300,  308,  44 
L.  Ed.  171.  See,  generally,  the  title  WA- 
TERS  AND  WATERCOURSES. 

Lands,  tenement  and  hereditaments. — 
The  word  land,  under  the  rules  of  con- 
struction embodied  in  the  Indiana  statute, 
includes  lands,  tenements,  and  heredita- 
ments. Hyatt  V.  Vincennes  Nat.  Bank, 
113  U.  S.  408,  414,  28  L.  Ed.  1099. 

Lands  and  tenements. — "It  may  also  be 
admitted,  that  the  words  'lands  and  tene- 
ments,' do  sometimes  carry  a  fee,  and  are 
not  confined  to  a  mere  local  description  of 
the  property.  But  in  their  ordinary  sense, 
they  import  the  latter  only;  and  when  a 
more    extensive    signification    is    given    to 
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them  in  wills,  it  arises  from  the  context, 
and  is  justified  by  the  apparent  intention 
of  the  testator  to  use  them  in  such  exten- 
sive signification."  Wright  v.  Page,  10 
Wheat.  204,  236,  6  L.  Ed.  303.  See  the  ti- 
tle WILLS. 

Land  office. — The  term  "land  office"  con- 
tained in  the  act  of  May  21,  1880,  providing 
that  all  legal  surveys  be  returned  to  the 
land  office  on  or  before  a  certain  desig- 
nated day,  on  entries  made  on  a  certain 
date  and  founded  on  unsatisfied  Virginia 
military  continental  warrants,  meant  the 
general  land  office.  Fussell  v.  Gregg,  113 
U.   S.    550,    564,   28    L.    Ed.    993. 


Lands  sold  by  congress. — On  the  ad- 
mission of  a  state  into  the  Union  it  was 
provided  that  a  certain  per  cent,  of  the  net 
proceeds  "of  public  lands  lying  within  the 
state,"  and  afterwards  "sold  by  congress," 
should  be  appropriated  for  certain  public 
uses  of  the  state.  The  term  "lands  sold 
by  congress"  did  not  include  bounty  lands 
granted  for  military  service,  and  under  the 
act  the  state  was  not  entitled  to  the  per- 
centage computed  on  the  value  of  the 
lands  disposed  of  by  congress  in  satisfac- 
tion of  military  land  warrants.  Five  Per 
Cent.  Cases,  110  U.  S.  471,  482,  28  L.  Ed. 
198. 
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I.    Creation  of  Tenancies,  829. 
II.    Tenant's  Estate  in  Leased  Premises,  829. 
III.   Duration  and  Termination  of  Tenancy,  830. 

A.  Duration,  830. 

B.  Termination  of  Tenancies,  830. 

1.  Right  of  Lessee  to  Terminate,  830. 

2.  Termination  by  Surrender,  830. 

3.  Termination   by    Forfeiture,   830. 

a.  In  General,  830. 

b.  Attitude  of  Courts  toward  Forfeiture.  831. 

c.  Conditions  Essential  to  Forfeiture,  831. 

(1)  Production  of  Lease,  831. 

(2)  Necessity  for  Demand,  831. 

d.  Waiver,  831. 

4.  Notice  to  Quit  Premises,  831. 

5.  Consequences  of  Termination,  831. 

a.  On  Lease  Providing  for  Payment  for  Improvements,  831. 

b.  On  Lease  Providing  for  Right  to  Relet,  831. 

IV.   Lease  or  Contract  of  Rental,  832. 

A.  Definition  and  Essential  Elements,  832. 

B.  Construction,   832. 

1.  In  General,  832. 

2.  Must  Receive  Reasonable  Construction,  832. 

3.  Renting  "For  All   Purposes,"  832. 

4.  Effect  of  Words  "Grant"  and  "Demise,"  832. 

5.  The  Term  "Month,"  833. 

6.  Time,  833. 

C.  Covenant  for  Quiet  Enjoyment,  833. 

1.  Implied   Covenant,   833. 

2.  Effect  of  Ouster  by  an  Enemy  or  Tortious  Entry  by  Stranger,  833. 

D.  Covenants  Running  with  the  Land,  833. 

E.  Covenant  of  Renewal,  833. 

F.  Covenant  That  Premises  Are  Fit  for  Occupation,  833. 

G.  Covenant  against  Accident  from  External  Causes,  833. 
H.  Establishing  Lease,  833. 

1.  Evidence,  833. 

2.  Variance,  834. 

3.  Plea,  834. 

V.   Rights,  Duties  and  Liabilities  as  to  Possession  and  Use  of  Prem- 
ises, 834. 

A.  As  between   Landlord   and  Tenant,   834. 

1.  Lessee's  Duty  Not  to  Commit  Waste,  834. 

2.  Lessee's  Right  to  Bring  Trespass,  834. 

3.  Lessor's  Right  to   Bring  Trespass,   834. 

4.  Lessor's  Liability  for  Dangerous  Premises,  834. 

5.  Landlord's  Liability   for  Improvements,  834. 

6.  Fixtures,  835. 

7.  Insurance  Agreements.   835. 

B.  Lessee's  Right  of  Possession  against  Strangers,  835. 
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C.  Lessor's  Right  to  Bring  Trespass  against  Stranger,  835. 
VI.   Duty  to  Repair  or  Rebuild,  835. 

A.  No  Implied  Obligation  on  Lessor  to  Make  Repairs,  835. 

B.  Lessee's  Duty  to  Repair  or  Rebuild  in  Absence  of  Express  Covenant 

to  Rebuild,  835. 

C.  Where  Tenant  Agrees  to  Repair,  836. 

D.  Lessee's  Right  to  Make  Repairs  at  Lessor's  Expense,  836. 

E.  Action  for  Breach  of  Covenant  to  Repair,  836. 

F.  Effect  of  Destruction  of  Premises  on  Right  to  Rent,  836. 

VII.   Assignment  and  Subletting,  836. 

A.  Effect  on  Lessee's  Liability,  836. 

B.  Counterclaim,   837. 

VIII.   Estoppel  of  Tenant  to  Deny  Landlord's  Title,  837. 

A.  General  Rule,  837. 

B.  Effect  of  Denial,  838. 

1.  In    General,   838. 

2.  Not  Entitled  to  Notice,  839. 

C.  Attornment,  839. 

D.  Exceptions  to  Rule,  839. 

1.  Limitation  of  Action,  839. 

2.  Void  Lease,  840. 

3.  Leases  by  Railroad  Corporations,  840. 

IX.   Rent,  840. 

A.  Liability  for  Rent.  840. 

1.  Implied  Liability,  840. 

2.  Rent   Payable  at  Stipulated  Price  during  Demise,  840. 

B.  Right  of  Purchaser  at  Judicial  Sale  to  Rent,  840. 

C.  Suspension  of  Rent,  840. 

1.  Interruption  by  Landlord,   840. 

2.  Effect  of  War,  840. 

D.  Effect  of  Destruction  of  Premises  on  Right  to  Rent,  840. 

1.  Common-law    Doctrine,   840. 

2.  Civil-Law  Doctrine,  841. 

E.  Necessity  for  Demand,  841. 

F.  Mode  of  Payment,  841. 

G.  Waiver,  841. 

H.  Landlord's  Lien,  841. 

1.  In  General,  841. 

2.  When  Lien  Attaches,  842. 

a.  At  Common  Law,  842. 

b.  Present   Doctrine,   842. 

3.  Priorities,  842. 

I.  Actions  for  Recovery  of  Rent,  842. 

1.  Assumpsit,   842. 

2.  Distress,  842. 

a.  In  General,  842. 

b.  What    Property    Subject,   843. 

c.  When  Distress  Not  Made  on  Premises,  843. 

d.  Power  to  Sell,  843. 

X.   Recovery  of  Possession.  843. 

CROSS   REFERENCES. 

See  the  titles  Appeal  and  Error,  vol.  1,  p.  333;  Due  Process  of  Law,  voL 
5,  p.  499;  Ejectment,  vol.  5,  p.  695;  Evidence,  vol.  5,  p.  1004;  Executions. 
vol.  6,  p.  84;  Fixtures,  vol.  6,  p.  305;  Improvements,  vol.  6,  p.  896;  Insur- 
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ANCE,  ante,  p.  66;  JudiciaIv  Sales,  ante,  p.  703;  Mines  and  Minerals;  Mort- 
gages AN^D  Deeds  of  Trust;  Partition;  Railroads;  Receivers;  Remainders, 
Reversions  and  Executory  Interests;  Replevin;  Trespass;  United  States; 
Vendor  and  Purchaser;  Water  Companies  and  Waterworks. 

As  to  provision  of  bankrupt  act  as  to  liens,  see  the  title  Bankruptcy,  vol.  2, 
p.  929.  As  to  recovery  of  tenement  in  equity  where  there  is  an  adequate  rem- 
edy at  law,  see  the  title  Equity,  vol  5,  p.  803.  As  to  liability  of  personal  rep- 
resentatives for  rent,  see  the  title  Executors  and  Administrators,  vol.  6, 
p.  119.  As  to  verbal  authorization  of  agent  to  receive  rent,  see  the  title  Prin- 
cipal AND  Agent.  As  to  tenant's  possession  inuring  to  benefit  of  landlord, 
see  the  title  Limitation  of  Actions  and  Adverse  Possession. 

I.   Creation  of  Tenancies. 

The  circumstances  of  each  case  determine  whether  the  relation  of  landlord 
and  tenant  exists  ;^  it  will  never  be  implied  when  the  acts  of  the  parties  are 
inconsistent   with   its   existence. ^      For   example : 

Between  Vendor  and  Vendee. — The  relation  of  landlord  and  tenant  in  no 
sense  exists  between  the  vendor  and  vendee;  and  this  is  especially  the  case, 
where  a  conveyance  has  been  executed.^ 

II.  Tenant's  Estate  in  Leased  Premises. 
Character  of  Interest. — By  the  common  law,  a  leasehold  interest  in  land 
is  personal  property.'* 


1.  Where  one  agrees  with  a  railroad 
company  to  occupy  a  house  of  the  railroad 
on  its  line,  for  the  purpose  of  providing 
and  furnishing  board  for  the  section  hands 
and  other  employees  of  the  road  to  be 
paid  for  by  the  persons  furnished  with 
such  board,  but  the  company  to  aid  in  col- 
lecting the  pay  for  the  same  by  retaining 
the  wages  of  those  so  furnished,  it  is  held 
that  the  relation  of  the  parties  is  not  that 
of  master  and  servant,  but  that  of  land- 
lord and  tenant.  Doyle  v.  Union  Pac.  R. 
Co.,  147  U.  S.  413,  37  L.  Ed.  223. 

"The  common  saying  that  a  mortgagor 
in  possession  is  tenant  at  will  to  the  mort- 
gagee has  been  often  recognized  to  be  a 
most  unsafe  guide  in  defining  the  relation 
of  mortgagee  and  mortgagor,  or  in  con- 
struing statutes  authorizing  landlords  to 
recover  possession  against  their  tenants  by 
summary  process  before  a  justice  of  the 
peace."  Willis  v.  Eastern  Trust,  etc.,  Co., 
169  U.  S.  295,  302,  42  L.  Ed.  752.  See,  gen- 
erally, the  title  MORTGAGES  AND 
DEEDS  OF  TRUST. 

Where  one  writes  to  a  man's  wife 
(there  being  a  relationship  by  blood  be- 
tween the  party  writing  and  the  wife)  pro- 
posing to  her  to  occupy  a  certain  farm  on 
which  she  and  her  husband  were  then  liv- 
ing, and  to  pay  a  certain  rent  therefor, 
which  ofifer  she  accepts,  and  there  is  noth- 
ing in  the  correspondence  beyond  the  fact 
that  the  property  is  offered  to  the  wife, 
and  that  the  wife  accepts  it,  to  infer  a 
purpose  to  give  it  to  her  to  the  exclusion 
of  her  husband,  the  husband  is  not  ex- 
cluded. The  lease  inures  to  his  benefit  and 
brings  him  into  the  relation  of  a  tenant  to 
the  lessors.  Lucas  v.  Brooks,  18  Wall. 
436,  21  L.  Ed.  779.  See  the  title  HUS- 
BAND AND  WIFE,  vol.  6,  p.  716. 


2.  Relation    will   never    be     implied. — ■ 

Wiggins    Ferry   Co.   v.   Ohio,   etc.,    R.   Co., 
142  U.  S.  396,  407,  35  L.  Ed.  1055. 

"In  Carpenter  v.  United  States,  17  Wall. 
489,  493,  21  L-  Ed.  680,  it  was  held  by  this 
court  that  no  reason  for  the  implication  of 
a  tenancy  existed,  'when  an  express  con- 
tract or  an  arrangement  between  the  par- 
ties shows  that  it  was  not  intended  by 
them  to  constitute  the  relation  of  land- 
lord and  tenant,  but  that  the  occupation 
was  taken  and  held  for  another  purpc^e.' 
In  that  case,  it  was  shown  that  the  entry 
had  been  made  in  pursuance  of  an  agree- 
ment to  purchase,  and  it  was  held  that  the 
tenant  was  not  liable  for  use  and  occupa- 
tion if  the  purchase  were  actually  con- 
cluded." Wiggins  Ferry  Co.  v.  Ohio,  etc., 
R.  Co.,  142  U.  S.  396,  407,  35  L. 
Ed.    1055. 

3.  Between  vendor  and  vendee. — Wat- 
kins  V.  Holman,  16  Pet.  25,  53,  10  L.  Ed. 
873.  See  the  title  VENDOR  AND  PUR- 
CHASER. 

The  relation  of  landlord  and  tenant  can- 
not be  implied,  when  an  express  contract 
or  an  arrangement  between  the  parties 
shows  that  it  was  not  intended  by  them  to 
constitute  the  relation  of  landlord  and  ten- 
ant, but  that  the  occupation  was  taken  and 
held  for  another  purpose.  And  this  i? 
shown  when  the  entry  has  been  made  in 
pursuance  of  an  agreement  to  purchase, 
whether  that  agreement  was  in  writing  or 
in  parol.  Such  an  agreement  sufficiently 
explains  the  allowed  entry,  without  the 
necessity  of  resorting  to  any  im-plication  of 
a  contract  other  than  that  actually  made 
Carpenter  v.  United  States,  17  Wall.  489 
21  L.  Ed.  680. 

4.  Character  of  interest. — Freeman  7' 
Dawson,  110  U.  S.  264,  270,  28  L.  Ed.  141. 
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Parol  Leases. — A  parol  lease  is  a  mere  chattel  interest,  being  reckoned  as 
part  of  the  personal  estate  of  the  lessee,  and  in  case  of  the  death  of  the  lessee 
goes  to  his  executors,  and  not  to  the  heirs  at  law,  as  appears  by  all  the  au- 
thorities.5 

III.  Duration  and  Termination  of  Tenancy. 

A.  Duration. — A  demise  may  be  for  a  day  as  well  as  for  a  year,  and  may 
be  terminable  at  the  will  of  the  lessor.  It  is  not  ended  until  the  property  is 
returned  to  the  owner.^  If  rented  for  a  specified  term,  the  tenant's  right  of 
occupancy  ceases  at  the  expiration  of  the  termJ 

B.  Termination  of  Tenancies — 1.  Right  of  Lessee  to  Terminate. — A 
lessee  is  not  justified  in  avoiding  the  lease  or  his  liability  for  the  amount  of 
the  rent  agreed  upon,  w^here  the  lessor  has  reserved  the  right  to  terminate  the 
lease  if  the  rent  is  not  paid.^ 

2.  Termination  by  Surrender. — A  surrender  is  the  yielding  up  the  estate 
to  the  landlord,  so  that  the  leasehold  interest  becomes  extinct  by  mutual  agree- 
ment between  the  parties.  It  is  either  in  express  words,  by  which  the  lessee 
manifests  his  intention  of  yielding  up  his  interest  in  the  premises,  or  by  opera- 
tion of  law,  when  the  parties  without  express  surrender  do  some  act  which  im- 
plies that  they  have  both  agreed  to  consider  the  surrender  as  made.^ 

3.  Termination  by  Forfeiture — a.  In  General. — "Leases  which  contain  a 
forfeiture  of  lessee's  estate  for  nonpayment  of  rent,  or  breach  of  other  condi- 
tion, declare  that  on  the  happening  of  the  contingency  the  demise  shall  there- 
upon become  null  and  void,  meaning  that  the  forfeiture  may  be  enforced  by 
re-entry,  at  the  option  of  the  lessor. "^^ 


5.  Parol  leases. — Insurance  Co.  v.  Haven, 
95  U.  S.  242,  250,  24  L-  Ed.  473. 

6.  Duration.— United  States  v.  Shea,  152 
U.  S.   1~8,  189,  190,  38  L.  Ed.  403. 

7.  Pursuant  to  the  authority  conferred 
by  its  charter  granted  by  an  act  of  con- 
gress approved  May  20,  1370  (16  Stat. 
124),  the  Washington  Market  Company  of- 
fered to  the  highest  bidder  at  pubHc  auc- 
tion the  stalls  in  the  market  for  a  specific 
term,  subject  to  the  payment  of  a  stipu- 
lated annual  rent.  At  the  expiration  of 
that  term,  A.,  one  of  such  bidders,  filed  his 
bill  to  enjoin  the  company  from  selling  the 
stall  leased  to  him,  claiming  that  he  had 
the  right  to  occupy  it  as  long  as  he  chose 
in  carrying  on  his  business  as  a  butcher, 
provided  that  he  thereafter  paid  the  rent 
as  it  from  time  to  time  should  become 
due.  Held,  that  A.'s  right  of  occupancy 
ceased  with  the  term,  and  that  the  com- 
pany had  the  right  to  offer  the  stall  for 
sale  to  the  highest  bidder.  Market  Co.  v. 
Hoffman,  101  U.  S.  112,  25  L.   Ed.  782. 

8.  Right  of  lessee  to  terminate. — Le- 
high Zinc,  etc.,  Co.  v.  Bamford,  150  U.  S. 
665,  37   L.   Ed.   1215. 

9.  Termination  by  surrender. — Beall  v. 
White,  94  U.  S.  382,  389,  24  L.  Ed.  173. 

10.  In  general. — Ewell  v.  Daggs,  108  U. 
S.  143,  149,  27  L.   Ed.  682. 

Breach  of  covenant  to  pay  taxes. — Ac- 
cident or  mistake  are  not  sufficient  grounds 
to  cause  a  court  of  equity  to  grant  a  ten- 
ant relief  from  forfeiture  on  account  of 
breach  of  a  covenant  for  the  payment  of 
taxes,  where  such  relief  could  not  be  af- 
forded without  subjecting  the  lessor  to  the 


peril  of  contesting  the  validity  of  an  out- 
standing prima  facie  irredeemable  tax  title. 
Kann  v.   King,  204  U.  S.  43,  51  L.  Ed.  360. 

Where  one  purchases  an  irredeemable 
tax  title  for  the  purpose  of  securing  a  lease 
of  the  property,  the  tenant  in  pcssession  is 
not  defrauded  so  as  to  justify  his  equitable 
relief  from  a  forfeiture  cif  his  lease  caused 
by  his  breach  of  covenant  to  pay  the 
taxes.  Kann  v.  King,  204  U.  S.  43,  51  L. 
Ed.  360. 

A  court  of  equity  will  not  relieve  a  ten- 
ant from  forfeiting  his  lease  for  breaking 
covenants  to  pay  taxes,  on  the  ground  that 
he  was  mislead  by  the  actions  of  his  land- 
lord or  mere  temporary  oversight  on  his 
own  part,  where  the  evidence  shows  that 
he  was  guilty  of  gross  negligence.  Kann 
V.   King,  204  U.  S.  43,  51   L.   Ed.  360. 

A  court  of  equity  cannot  require  an 
owner  to  risk  the  loss  of  his  property  by 
compelling  him  to  engage  in  a  contest  in- 
volving the  validity  of  an  irredeemable  tax 
sale,  for  the  purpose  of  endowing  the  ten- 
ant with  the  right,  if  the  tax  title  be  held 
invalid,  to  pay  the  taxes  and  thus  be  re- 
lieved of  a  forfeiture.  Kann  v.  King,  204 
U.   S.   43,   55,  51   L.   Ed.  360. 

Where  one  purchases  an  irredeemable 
tax  title  to  leased  property  and  the  land- 
lord accepts  such  purchaser  as  a  new  ten- 
ant, the  tenant  in  possession  is  not 
defrauded  to  the  extent  that  he  can  obtain 
relief  from  a  forfeiture  for  his  breach  of  a 
covenant,  for  the  payment  of  taxes,  this  is 
even  more  true  where  the  landlord,  be- 
fore he  irrevocably  determined  to  avail  of 
the   forfeiture  and  thus   avoid  the  risk  to 
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b.  Attitude  of  Courts  toward  Forfeiture. — "Forfeitures  are  not  favored  in 
the  law.  They  are  often  the  means  of  great  oppression  and  injustice.  And, 
where  adequate  compensation  can  be  made,  the  law  in  many  cases,  and  equity 
in  all  cases,  discharges  the  forfeiture,  upon  such  compensation  being  made."^^ 

c.  Conditions  Essential  to  Forfeiture — (1)  Production  of  Lease. — "When  a 
forfeiture  is  demanded  in  accordance  with  the  terms  of  a  lease,  before  such  for- 
feiture can  be  decreed  it  is  necessary  that  the  lease  be  produced  in  evidence,  in 
order  that  the  court  may  see  that  there  are  in  it  no  contract  stipulations  in 
respect  to  forfeiture  beyond  the  statutory  provisions."^^ 

(2)  Necessity  for  Demand. — At  the  common  law,  where  a  right  of  re-entry 
is  claimed  on  the  ground  of  forfeiture  for  the  nonpayment  of  rent,  there  must 
be  proof  of  a  demand  of  the  precise  sum  due,  at  a  convenient  time  before  sun- 
set upon  the  day  when  the  rent  is  due,  upon  the  land,  at  the  most  notorious 
place  of  it,  though  there  be  no  person  on  the  land  to  pay.^^ 

d.  Waiver. — It  is  familiar  law  that,  when  a  lease  has  become  forfeited,  any 
act  of  the  landlord  indicating  a  recognition  of  its  continuance,  such  as  distrain- 
ing for  rent,  or  accepting  rent  which  accrued  after  the  forfeiture,  is  deemed  a 
waiver  of  the  condition. i-* 

4.  Notice  to  Quit  Premises. — "Notice  to  quit  is  generally  necessary  where 
the  relation  of  landlord  and  tenant  exists,  and  no  definite  period  is  fixed  for  the 
termination  of  the  estate,  but  where  a  lease  is  to  expire  at  a  certain  time,  a 
notice  to  quit  is  not  necessary  in  order  to  recover  in  ejectment,  because  to  hold 
over  would  be  wrong  after  the  duration  of  the  estate  was  fixed  and  well  known 
to  lessor  and  lessee. "^^ 

5.  Consequences  of  Termination — a.  On  Lease  Providing  for  Payment  for 
Improvements. — Where  a  lease  binds  a  landlord  to  pay  his  tenant,  on  the  efflux 
of  the  term,  for  buildings  erected  by  the  tenant,  or  to  grant  him  a  renewal,  the 
landlord  is  not  bound  to  pay  when  the  lease  has  been  determined  by  nonpayment 
of  rent  before  such  efflux,  and  by  forfeiture  and  entry  accordingly.  This  is 
true,  even  though  by  the  terms  of  the  lease  the  repossession  by  the  landlord 
is  to  be  "as  in  his  first  and  former  estate;"  and  though  the  erections  were  not 
on  the  ground  at  the  date  of  the  lease. ^^ 

b.    On  Lease  Providing  for  Right  to  Relet. — Where  a  lease  provides  for  re- 

himself,  offered  to  condone  the  forfeiture,  dale  Coal,  etc.,  Co.,  140  U.  S.  25,  33,  35  L- 

provided   the   tenant   commenced   proceed-  Ed.  332. 

ings  to  have  the  outstanding  tax  title  de-  A  demand  for  forfeiture  for  unpaid  rent 
dared  invalid,  and  aso  secured  the  land-  with  a  description  of  a  lease  which  is  en- 
lord  from  loss  in  the  event  such  title  tirely  dififerent  from  the  one  brought  in  in 
should  be  sustained,  which  ofifer  was  de-  evidence,  does  not  lay  the  foundation  for 
cliiied  by  the  tenant.  Kann  z/.  King,  204  U.  a  decree  of  forfeiture.  "Henderson  v.  Car- 
S.  43,  51  L.  Ed.  360.  bondale  Coal,  etc.,  Co.,  140  U.  S.  25,  35  L. 

11.  Attitude  of  courts  toward  forfeiture.  Ed.  332. 

—Insurance   Co.  z;.   Norton,   96   U.   S.   234,  14,  Waiver.— Insurance  Co.  r;.  Norton,  96 

242,  24  E-  Ed.  689.     See,  generally,  the  title  rj    g    934    242    24  T     Ed    689 

PENALTIES  AND  FORFEITURES.  't?  '    ■   •'        '     .       -1  \        \  a           c 

Forfeitures  are    never    favored;     equity  .    Receiving   rent    with   knowledge     of      a 

always   leans   against   them,  and  only   de-  breach  of  an  agreement  that  the  lease   is 

crees    in    their    favor    when    there    is    full,  °    be    forfeited    a      landlords    option,    if 

clear  and   strict  proof  of    a     legal     right  there   is   a   removal    of   the  goods    on   the 

thereto.     Henderson   v.   Carbondale    Coal,  Premises  is  a  waiver,  as  is  also  levymg  a 

etc.,  Co.,  140  U.  S.  25,  33,  35  L.  Ed.  332.  distress  for  the   rent,  or  in  any   way   con- 

12.  Production  of  lease.-Henderson  v.  renting  to  a  continuance  of  the  erm. 
Carbondale  Coal,  etc.,  Co.,  140  U.  S.  25,  38,  g^^^^"  "■  Wallach,  1  Wall.  61,  65,  17  h. 
35    L.    Ed.    332.  Ed.   680.      _ 

13.  Necessity  for  demand.— Prout  v.  15-  Notice  to  quit  premises.— Gregg  v. 
Roby,  15  Wall.  471,  472,  21  L.  Ed.  58;  Von  Phul,  1  Wall.  274,  281,  17  L.  Ed.  536. 
Connor  v.  Bradley,  1  How.  211,  217,  11  L.  See  post,  "Not  Entitled  to  Notice,"  VIII, 
Ed.    105;    Henderson   v.    Carbondale    Coal,  B,  2. 

etc.,  Co.,  140  U.   S.  25,  33,  35  L.   Ed.  332.  16.    On  lease  providing  for  payment  of 

Such  a  demand  is  required  under  the  improvements. — Kutter  v.  Smith,  2  Wall. 
Illinois    statutes.      Henderson   v.     Carbon-       491,  17  L.  Ed.  830. 
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entry  upon  breach  of  any  covenant,  "and  thereupon  the  lessos-s  may,  at  their 
discretion,  relet  the  premises,  at  the  risk  of  the  lessee,  who  shall  remain  for 
the  residue  of  said  term  responsible  for  the  rent  herein  reserved,  and  shall  be 
credited  with  such  amounts  only  as  shall  be  by  the  lessors  actually  realized," 
it  is  held  that  the  lessor  cannot  recover,  after  re-entry,  rent  from  the  lessee, 
unless  he  has  made  an  honest  and  reasonable  attempt  to  relet  the  premises.^'^ 

IV.  Lease  or  Contract  of  Rental. 

A.  Definition  and  Essential  Elements. — Technical  Words  Not  Neces- 
sary.— No  technical  words  are  necessary  to  create  a  demise.  It  is  enough  that 
the  language  used  shows  an  intent  to  transfer  the  possession,  command,  and 
control. ^^ 

Definition. — The  legal  understanding  of  a  lease  for  years  is  a  contract  for 
the  possession  and  profits  of  land,  for  a  determinate  period,  with  the  recom- 
pense of  rent.^^ 

B.  Construction — 1.  In  General. — The  rule  of  construction  applicable  to 
leases  is  not  essentially  different  from  that  of  other  written  instruments  ;^^ 
therefore,  for  a  full  discussion  of  the  subject,  see  the  title  Interpretation  and 
Construction,  ante,  p.  257.  And  see  the  titles  Contracts,  vol.  4,  p.  552; 
Statutes;  Wills;  etc. 

2.  Must  Receive  Reasonable  Construction. — Leases,  like  deeds  or  other 
written  instruments,  must  receive  a  reasonable  construction,  as  derived  from 
the  language  employed,  without  the  aid  of  extrinsic  evidence  beyond  what  may 
be  necessary  to  identify  the  premises  and  to  disclose  the  circumstances  sur- 
rounding the  transaction  when  the  instrument  was  executed. ^^ 

3.  Renting  "For  All  Purposes." — Where  property  has  been  rented  by  the 
United  States  "for  all  purposes,"  no  recovery  can  be  had  on  account  of  its 
use  for  a  small-pox  hospital. 22 

4.  Effect  of  Words  "Grant""  and  "Demise." — "The  words  'grant'  and 
'demise'  in  a  lease  for  years  create  an  implied  warranty  of  title  and  a  covenant 
for  quiet   enjoyment."23 

17.  On  lease  providing  for  right  to  re-  Louisiana  to  be  a  contract  by  which  "one 
let. — International  Trust  Co.  v.  Weeks,  203  party  gives  to  the  other  the  enjoyment  of 
U.   S.   364,   31   L.    Ed.   224.  a  thing"  at  a  fixed  price.     "He  who  grants 

18.  Technical  words  not  necessary. —  a  lease  is  called  the  owner  or  lessor.  He 
United  States  v.  Shea,  152  U.  S.  178,  189,  to  whom  the  lease  is  made  is  called  the 
38   L.   Ed.   403.  lessee  or  tenant."    Viterbo  v.   Friedlander, 

19.  Legal  understanding  of  a  lease  for  120  U.  S.  707,  716,  30  L.  Ed.  776. 

years. — United    States   v.    Gratiot,    14    Pet.  Subject   matter.— "Any    thing    corporeal 

52G,  10  L.  Ed.  573.  or  incorporeal   lying  in  livery  or  in  grant 

"A  lease  for  years  is  a  contract  between  may  be  the  subject  matter  of  a  lease,  and, 

lessor  and  lessee,  for  possession  of  lands,  therefore,  not  onlj^  lands  and  houses,  but 

etc.,    on   the    one   side,   and   a   recompense  commons,    ways,    fisheries,    franchises,    es- 

by   rent   or   other    consideration    on     the  tovers,    annuities,    rent    charges,    and  ■  all 

other."     Thomas   v.    Railroad    Co.,   101   U.  other   incorporeal   hereditaments    are     in- 

S.  71,  78,  25  L.  Ed.  950.  eluded  in  the  common-law  rule."     Thomas 

A    railroad    corporation    entered    into    a  v.  Railroad  Co.,  101  U.  S.  71,  79,  25  L.  Ed. 

contract  by  which  it  parted  with  the  com-  950. 

plete    possession,    control    and    use    of    its  20.    In  general. — "The  rule  of  construc- 

property     and      its      franchises,      retaining  tion  applicable  to  leases  and  wills  are  not 

nothing  but  the  right  to  receive  rent.    The  essentially   different    in     their    principles." 

railroad  corporation  retained  no  power  or  Kirk   v.    Smith,    9    Wheat.    241,    316,    6    L. 

control  in  the  management  of  the  road  and  Ed.  81. 

the  exercise  of  the  franchises  of  the  cor-  21.     Must   receive    reasonable    construc- 

poration  except  that  it  retained  the  right  tion. — Bradley  v.   United    States,   98   U.    S. 

to  compel  the  lessees  to  discharge  any  one  104,   111,   25   L.    Ed.    105. 

in  their  service  on  the  request  of  the  cor-  22.    United  States  v.  Bostwick,  94  U.  S. 

poration.     This  was  said  to  constitute  both  53,  24  L.  Ed.  65. 

technically  and  in  its  essential  character  a  23.  Effect  of  words  "grants"  and  "de- 
lease.  Thomas  v.  Railroad  Co.,  101  U.  S.  mise."— Strtt  v.  Rutherford,  92  U.  S.  107, 
71,  25  L.   Ed.  950.  109,  23  L-  Ed.  486. 

A  lease  is  defined  by  the  civil  code  of 
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5.  The;  Tkrm  "Month/" — The  term  "month"  must  be  construed,  where  the 
parties  have  not  themselves  given  to  it  a  definition,  and  there  is  no  legislative 
provision  on  the  subject,  to  mean  calendar,  and  not  lunar  months. ^^ 

6.  TiMK. — Where  time  is  to  be  computed  from  a  particular  day  or  a  particular 
event,  as  when  an  act  is  to  be  performed  within  a  specified  period  from  or  after 
a  day  named,  the  general  rule  is  to  exclude  the  day  designated,  and  to  include 
the  last  day  of  the  specified  period.--^ 

C.  Covenant  for  Quiet  Enjoyment — 1.  Impi^ied  Cove:nant. — Upon  a  de- 
mise of  property  the  law  implies  a  covenant  of  quiet  enjoyment. 2*^ 

2.  Effe;ct  of  Ouster  by  an  Enemy  or  Tortious  Entry  by  Stranger. — If 
a  lessor  covenant  that  the  lessee  shall  quietly  enjoy  against  all  men,  yet  in  case 
he  is  ousted  by  an  enemy,  or  tortiously  entered  upon  by  strangers,  no  action 
of  covenant  can  be  maintained  against  the  lessor,  notwithstanding  the  express 
general  covenant.  For  the  enemy  he  cannot  oppose,  and  against  strangers,  he 
lias  a  remedy  over.^''' 

D.  Covenants  Running  w^ith  the  Land. — Covenant  to  Repair. — The 
covenant  to  repair,  and  to  deliver  up  the  demised  premises  in  good  order  and 
repair,  runs  with  the  land,  being  annexed  and  appurtenant  to  the  thing  demised, 
and  shall  bind  the  assignee  as  much  as  the  lessee,  even  if  the  assignee  were 
not  named  by  express  words,  on  account  of  the  privity. ^s 

E.  Covenant  of  Renewal. — A  lease  containing  a  covenant  to  renew  at  its 
expiration  with  similar  covenants,  terms  and  conditions  contained  in  the  orig- 
inal lease  is  fully  carried  out  by  one  renewal  without  the  insertion  of  another 
covenant  to  renew. -^ 

F.  Covenant  That  Premises  Are  Fit  for  Occupation. — It  is  well  settled 
that  the  law  does  not  imply  any  warranty  on  the  part  of  the  landlord  that  the 
house  is  reasonably  fit  for  occupation.-'^*' 

G.  Covenant  against  Accident  from  External  Causes. — The  law  does 
not  imply  a  warranty  that  no  accident  shall  befall  the  tenant  from  external 
forces,   such  as  storms,  tornadoes,   earthquakes  or  snowslides.-^^ 

H.    Establishing  Lease— 1.  Evidence.— If  the  recital  of  a  lease  in  a  deed 

24.  The  term  "month."— Sheets  v.  Sel-  fer,  V  Dall.  210,  215,  1  L  Ed  104.  See 
den,  2  Wall.  177,  178,  17  L.   Ed.  822.  the  title  WAR. 

The   term    thus   held   in    a   lease    of   the  28.    Covenants  running  with  the  land.— 

state  of  Indiana.     Sheets  v.  Selden,  2  Wall.  Pollard  v.  Shafifer,  1  Dall.  210,  1  L.  Ed   104. 

177.  178,   17   L.   Ed.   832.  Se-   th-    title   COVENANTS,   vol.    5,    p.    .5. 

25.  Time.— Sheets  v.  Selden,  2  Wall.  177,  29.  Winslow   v.    Baltimore,   etc.,   R.    Co., 

178,  17  L.  Ed.  822.     See  the  title  TIME.  188  U.  S.  640.  (354,  47  L-  Ed.  635.     See  the 
Accordingly,  where  leases  provided  that       title   COVENANTS,  vol.   5,  p.  5. 

the  rents  should  be  paid  semiannual!}'  on  30.    Covenant  that   premises   are   fit   for 

the  first  days  of  May  and  November;  and  occupation. — Doyle  v.   Union   Pac.   R.   Co., 

that  if  any  installment   should   remain  un-  147  U.  S.  413,  423,  37  L.  Ed.  223. 

paid  for  one  month  from  the  time  it  should  By  the  common  law  the  lessor  does  not 

become   due,  all   the   rights   and   privileges  covenant  that  the  premises  shall  be  fit  for 

secured   to    the    lessees    should    cease    and  the    purpose    for    which    they    are    leased, 

determine,   etc.,   the    one   month   from    the  Viterbo  v.  Friedlander,  120  U.   S.  707,  712, 

first   day   of   May,   within    which    the   pay-  30  L.  Ed.  776. 

ment  of  the  rent  due  on  that  day  was  to  31.  Covenant  against  accident  from  ex- 
be  made  to  prevent  a  forfeiture,  expired  ternal  causes. — Doyle  v.  Union  Pac.  R.  Co., 
on  the  first  day  of  June  following.  In  the  147  U.  S.  413,  423,  37  L.  Ed.  223. 
computation  of  the  time,  the  day  upon  A  railroad  is  not  liable  in  damages  for 
which  the  rent  became  due  was  to  be  ex-  injury  to  the  occupant  of  one  of  its 
eluded.  Sheets  v.  Selden,  2  Wall.  177,  178.  houses,  or  for  the  death  of  the  children  of 
17   L.   Ed.   822.  such  occupant  caused  by  a  snowslide  down 

26.  ImpHed  covenant. — Lutz  v.  Lin-  a  steep  and  high  mountain  at  the  foot  of 
thicum,  8  Pet.  165,  170,  8  L.  Ed.  904.  See,  which  such  house  v/as  situated  on  the  line 
generally,  the  title  COVENANTS,  vol.  5,  of  the  mad,  although  the  company  while 
p    5.  aware  of  it  had  not  warned  the  occupant 

27.  Effect  of  ouster  by  an  enemy  or  tor-  of  the  danger  of  the  situation,  the  circum- 
tious  entry  by  stranger. — Pollard  v.   Shaf-  stances  being  such  that  danger  from  snow- 

7  U  S  Enc-53 
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of  release  be  admitted  to  be  good  evidence  of  the  execution  of  the  lease,  it 
must  be  good  evidence  of  the  very  lease  stated  in  the  recital,  and  of  the  con- 
tents, so  far  as  they  are  stated  therein,  for  they  constitute  its  identity.32 

2.  Variance;. — An  averment  of  a  demise  for  three  years  is  not  supported  by 
proof  of  a  lease  for  one  year  certain,  and  two  years  further  possession,  on  the 
same  terms,  by  consent  of  the  landlord.^^ 

3.  Ple;a. — The  plea  of  no  rent  arrear  admits  the  demise,  as  laid  in  the 
avowry. 2^ 

V.  Rights,  Duties  and  Liabilities  as  to  Possession  and  Use  of  Premises. 
A.  As  between  Landlord  and  Tenant — 1.  Lesse;e's  Duty  Not  to  Com- 
mit Wastk. — Unless  excluded  by  the  operation  of  some  express  covenant  or 
agreement,  there  results  from  the  relation  of  landlord  and  tenant  an  implied 
obligation  on  the  part  of  the  latter  not  to  commit  waste,  nor,  by  his  failure  to 
exercise  reasonable  care,  permit  it  to  be  committed.^^^  The  destruction  of  orna- 
mental trees,  fences,  walls,  etc.,  and  the  quarrying  and  removal  of  stone  and 
gravel,  is  voluntary  waste,  within  the  prohibition  of  the  implied  agreement,  for 
which  the  tenant  is  answerable.^'^  For  where  the  law  creates  a  duty  or  charge, 
and  the  party  is  disabled  to  perform  it,  without  any  default  in  him,  and  hath 
no  remedy  over,  there  he  shall  be  excused.  As,  in  the  cases  of  waste  agamst 
tenants  in  dower,  by  the  curtesy,  for  life,  or  years,  of  common  carriers,  inn- 
keepers, etc.,  of  lessees  by  parol,  etc.,  or  of  a  cesser  during  a  war.^'^ 

2.  LesseiJ's  Right  to  Bring  Trespass. — A  man  who  has  leased  a  farm  has 
no  right  to  possession  or  control  during  the  lease,^^  and  if  he  wrongfully  enters 
upon  the  building,  and  retains  wrongful  possession  of  it,  he  may  be  liable  to 
the  tenant  in  action  of  trespass   quare  clausum   fregit.^^ 

3.  Lessor's  Right  to  Bring  Trespass. — The  lessee  cannot  be  a  trespasser, 
during  the  existence  of  the  lease,  and  cannot  be  turned  out,  till  its  termination. 
At  the  end  of  a  definite  term,  the  lessor  has  his  election  to  consider  the  lessee 
a  trespasser,  and  to  enter  on  him  by  ejectment;  but  if  he  suffers  him  to  remain 
in  possession,  he  becomes  a  tenant  at  will,  or  from  year  to  year,  and  in  either 
case,  is  entitled  to  a  notice  to  quit,  before  the  lessor  can  eject  him.  The  notice 
terminates  the  term,  and  thenceforth,  the  lessee  is  a  wrongdoer,  and  holds  at 
his  peril.'*'^ 

4.  Lessor's  Liability  for  Dangerous  Premises. — See,  ante,  "Covenant 
against  Accident  from  External  Causes,"  IV,  G. 

5.  Landlord's  Liability  for   Improvements. — The  law   imposes  no  obliga- 

slides  might    easily    have     been     inferred.  36.    United  States  v.  Bostwick,  94  U.  S. 

Doyle  V.  Union  Pac.  R.  Co.,  147  U.  S.  413,  53,   24    L.    Ed.   65. 

37    L.    Ed.   223.  But  if  a  house  be  destroyed  by  lightning, 

32.  Evidence. — Crane  v.  Morris,  6  Pet.  floods,  tempests  or  enemies,  without  any 
598,  8  L.   Ed.  514.  concurrence    of    the    lessee,    or    possibility 

33.  Variance. — Alexander  v.  Harris,  4  of  his  preventing  the  same,  this  is  no 
Cranch  299,  2  L.  Ed.  627.  See  the  title  waste  in  the  lessee;  for  it  is  not  done  by 
VARIANCE.  the  lessee's  negligence,   or  any  willful  act 

34.  Plea. — Alexanders.  Harris,  4  Cranch  of  his;- and  he  cannot  be  charged  with  us- 
299,  2  L.  Ed.  627.  See  the  title  PLEAD-  ing  it  improperly,  and  it  would  thus  have 
INQ.  perished,  even  in  the  reversioner's  posses- 

35.  Lessee's  duty  not  to  commit  waste.  sion.  Pollard  v.  Shafifer,  1  Dall.  210,  211, 
—United   States  v.   Bostwick,  94  U.   S.   53,  1  L.  Ed.  104. 

24  L.  Ed.  65.     See  the  title  WASTE.  37.    Pollard  v.   Shafifer,   1   Dall.   210,   211, 

"All    that    the    relation    of    landlord   and  1  L.   Ed.   104. 

tenant    implies    in    this    particular    is    that  38.    Lessee's   right  to  bring   trespass. — 

the  tenant,  while  using  the  property,  will  Van   Allen  v.  The  Assessors,  3  Wall.   573, 

exercise   reasonable   care   to   prevent  dam-  598,   18   L.   Ed.   229.      See  the. title   TRES- 

age  to  the  inheritance.     His  obligation  rest  PASS. 

upon  the  maxim  sic  utere  tuo  ut  alienum  39.    Kutter  v.  Smith,  2  Wall.  491,  497,  IT 

non  Ijedas.     If  he  fails  in  this,  he  violates  L.   Ed.   830. 

his    contract,    and    must    respond    accord-  40.  Lessor's    right    to    bring    trespass. — 

ingly"     United   States  v.   Bostwick,  94  U.  WilHson   v.   Watkins,    3    Pet.    43,   49,   7    L. 

S.  53^  66,  24  L.  Ed.  65.  Ed.    596. 
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tions  on  a  landlord  to  pay  the  tenant  for  buildings  erected  on  demised  premises. 
The  innovation  on  the  common-law  rule  that  all  buildings  become  part  of  the 
freehold,  has  extended  no  further  than  the  right  of  removal  while  the  tenant 
is  in  possession;  and  has  never  been  held  to  give  a  right  of  action  against  the 
landlord  for  their  value.^^ 

6.  Fixtures.— See  the  title  Fixtures,  vol.  6,  p.  300.  And  see  ante,  "Land- 
lord's Liability  for  Improvements,"  V,  A,  5. 

7.  Insurance  Agreements.— If  a  lessee  subjects  himself,  by  a  vaHd  con- 
tract, to  keep  the  premises  insured  in  the  sum  of  six  thousand  dollars  during 
the  term  of  the  lease,  and,  without  sufficient  cause,  fails  to  do  so,  and  if  the 
leased  premises  are  worth  the  sum  mentioned,  and  are  wholly  destroyed  by 
fire,  the  extent  of  the  lessee's  liability  would  obviously  be  the  amount  of  the 
lessor's  damages,   namely,  six  thousand   dollars.-*^ 

B.  Lessee's  Right  of  Possession  against  Strangers. — "The  lessee  can, 
of  course,  as  against  a  stranger,  have  no  greater  right  of  possession  than  his' 
lessor."*^ 

C.  Lessor's  Right  to  Bring  Trespass  against  Stranger.— "Where  a 
landowner  entrusts  another  with  the  possession  of  his  lands,  either  by  lease,  by 
contract  to  sell,  or  otherwise,  the  right  oi  action  for  trespasses  committed  during 
such  tenancy  belongs  to  the  latter,  and  except  under  special  circumstances,  an 
action  for  a  trespass,  such  as  the  cutting  of  timber,  will  not  lie  in  favor  of 
the  landlord."-** 

VI.   Duty  to  Repair  or  Rebuild. 

A.  No  Implied  Obligation  on  Lessor  to  Make  Repairs. — "A  covenant 
is  never  implied  that  the  lessor  will  make  any  repairs."-*'' 

B.  Lessee's  Duty  to  Repair  or  Rebuild  in  Absence  of  Express  Cove- 
nant to  Rebuild.— In  the  absence  of  an  express  covenant  to  repair,  a  tenant 
is  not  answerable  for  accidental  damages,  nor  is  he  bound  to  rebuild,  if  build- 

41.      Landlord's    liability    for    improve-  for  the  net  rents  and  profits,  though  en- 

ments. — Kutter  v.   Smith,   2   Wall.   491,   17  titled  to  possession  until  the  lien  was  dis- 

L.    Ed.    830.     See    the   titles    FIXTURES,  charged.    Scruggs  v.  Memphis   etc    R   Co 

vol.  6,  p.  300;   IMPROVEMENTS,  vol.   6,  108  U.   S.  368,  27  L.   Ed.   756. 

^".fw-.u      .  .u       -A     c               -1          .       .  *2-     Jacksonville,     etc.,      Nav.      Co.     v. 

Without  the  aid  of  a  special  contract.  Hooper,  160  U    S    514,  529    40  L    Ed    515 

the    law    imposes    no    obligation    on    the  See  the  title  INSURANCE,  ante,  p. '66 

landlord    to    pay   his   tenant   for   buildings  ao    ^            >       •   i....     r                 .               . 

erected  on  the  demised  premises."     Kutter  ,,,t '  ^f '  n  ^  "^       of  possession  against 

'..   Smith,  2  Wall.  491,  500,   17   L-   Ed.   830.  i4?'?f's74/24'.    35  T     Fd    90q''-         ^"'^"^' 

The    well-settled    rule    is    that    buildings  ^^^  U.  S.  241,  24d,  35  L-  Ed.  999. 

become  a  part  of  the  land  as  each  stone  ^4.     Lessors     right    to     bring     trespass 

and  brick  are  added  to  the  structure.    Kut-  against  strangers.— United  States  v.  Lough- 

ter   V.   Smith,   2  Wall.   491,   499,    17   L.    Ed.  ^ey,  172  U.  S.  206,  212,  43  L-  Ed.  420.     See, 

830.  generally,  the  title  TRESPASS. 

Where   a   lease   contains   a   covenant   of  45.   No  implied   obligation  on   lessor  to 

re-entry  for  nonpayment  of  rent,  prescrib-  make   repairs. — Sheets   v.   Selden,   7   Wall, 

ing  that  the  lessor  may  repossess  and  en-  416,  423,  19   L.   Ed.   166. 

joy  as  in  his  first  and  former  estate,  such  Where,  in  a  lease  of  a  water  power,  the 

re-entry    makes    him    owner    of    a    brick  lease  provides  in  a  plain  way  and  with  a 

building   which  the   lessee  has   erected   on  specification  of  the  rates  for  an  abatement 

the    premises.      Kutter   v.    Smith,    2    Wall.  of  rent  for  every  failure  of  water,  the  ten- 

491,  17  L.  Ed.  830.  ant   cannot,  on   a  bill   by  him   to  enjoin  a 

Where  a  lessee  in  possession  had  made  writ  of  possession  by  the  landlord,  after 
certain  improvements  on  the  leased  prop-  a  recovery  by  him  at  law  for  forfeiture 
erty  and  had  agreed  to  surrender  the  of  the  estate  for  nonpayment  of  rent  re- 
same  upon  payment  of  the  value  of  such  served,  set  up  a  counterclaim  for  repairs 
improvements,  the  amount  of  such  value  to  the  water  channel  made  necessary  by 
to  be  submitted  to  arbitration  and  to  be  the  landlord's  gross  negligence.  He  is 
a  lien  upon  the  property;  the  arbitrators  confined  to  the  remedy  specified  in  the 
having  decided  the  amount,  it  was  held  lease;  a  covenant  that  a  lessor  will  make 
that  the  lessee  must  be  treated  as  a  mort-  repairs  not  being  implied.  Sheets  v.  Sel- 
gagee   in   possession   and   was   accountable  den,   7   Wall.   416,  19  L-   Ed.   166. 
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ings  are  accidentally  destroyed  by  fire  or  otherwise.^e 

C.  Where  Tenant  Agrees  to  Repair.— "If  a  tenant  agree  to  repair,  and 
the  tenement  be  burned  down,  he  is  bound  to  rebuild."'*^ 

D.  Lessee's  Right  to  Make  Repairs  at  Lessor's  Expense.— "The  ten- 
ant cannot  make  repairs  at  the  expense  of  the  landlord,  unless  by  special  agree- 
ment/'-'s 

E.  Action  for  Breach  of  Covenant  to  Repair. — Where  a  lease  was  made 
by  several  owners  of  a  house,  reserving  rent  to  each  one  in  proportion  to  his 
interest,  .and  there  was  a  covenant  on  the  part  of  the  lessee  that  he  would  keep 
the  premises  in  good  repair  and  surrender  them  in  like  repair,  this  covenant  was 
joint  as  respects  the  lessors,  and  one  of  them  (or  two  representing  one  interest) 
cannot  maintain  an  action  for  the  breach  of  it  by  the  lessee.^o 

F.  Effect  of  Destruction  of  Premises  on  Right  to  Rent. — See  post,  "Ef- 
fect of  Destruction  of  Premises  on  Right  to  Rent,"  I,  D. 

VII.  Assignment  and  Subletting. 
A.  Effect  on  Lessee's  Liability. — On  a  ground  rent  deed,  wherein  there 
is  an  express  covenant  on  the  part  of  the  lessee  for  payment  of  the  rent,  and  he 
assigns  over  the  premises,  and  the  lessor  accepts  rent  from  the  assignee,  an  ac- 
tion of  covenant  will  lie  for  the  lessor  against  the  lessee,  for  the  subsequent 
rent.50 


46.  Lessee's  duty  in  absence  of  express 
contract.— United  States  v.  Bostwick,  94 
U.  S.  53,  24  L.  Ed.  65. 

Where  one  leased  a  plantation  for  the 
cultivation  of  sugar  cane  and  an  inunda- 
tion came,  putting  the  plantation  under 
water  for  three  months,  filling  up  the  ca- 
nals and  ditches  necessary  for  its  drainage, 
sweeping  away  the  bridges,  and  leaving 
a  deposit  from  three  to  six  inches  deep 
over  the  whole  land;  and  also  destroying 
all  the  stubble  cane  as  well  as  all  the 
plant  cane,  and  leaving  the  plantation 
without  any  cane  upon  it,  either  to  make 
sugar  of  or  to  cut  seed  cane  from  for 
planting  in  succeeding  years,  it  was  held 
that  these  injuries  amounted  to  a  partial 
destruction  of  the  plantation  by  making  it 
v.nfit  for  the  purpose  for  which  it  was 
leased  and  the  lessee  was  entitled  to  have 
the  lease  annulled.  Viterbo  v.  Friedlan- 
der,  120  U.  S.  707,  30  L.  Ed.  776. 

4:7.  Dermott  v.  Jones,  2  Wall.  1,  8,  17 
L.   Ed.  762. 

In  an  early  case,  Pollard  z\  Shaffer,  1 
Dall.  210,  1  L.  Ed.  104,  a  lessee  of  a  cer- 
tain house  covenanted  for  himself,  his 
executors,  administrators  and  assigns,  to 
keep  the  demised  property  in  good  repair, 
pay  rent,  and  deliver  up  the  property  in 
such  good  repair  as  when  he  received  it. 
The  lessor  bringing  an  action  of  covenant 
aeainst  such  lessee,  he  pleaded  that  the 
English  army,  a  public  enemy,  had  in- 
vaded the  city  where  the  property  was  sit- 
uated and  had  taken  possession  of  the 
premises,  committing  various  acts  of  waste 
and  destruction.  It  was  held  that  the  de- 
fendant must  pay  the  rent,  but  that  he  was 
excused  from  his  covenant  to  deliver  up 
the  premises  in  good  repair. 

The  court  said:  "The  defendant  is  ex- 
cused from  his  covenant  to  deliver  up  the 


premises  in  good  repair,  on  the  1st  of 
March  1778;  1st.  Because  a  covenant  to 
do  this,  against  an  act  of  God  or  an 
enemy,  ought  to  be  special  and  express, 
and  so  clear  that  no  other  meaning  could 
be  put  upon  it.  2d.  Because  the  defendant 
had  no  consideration,  no  premium  for  this 
risk,  and  it  was  not  in  the  contemplation 
of  either  party.  And  lastly,  because  equal- 
ity is  equity,  and  the  loss  should  be  di- 
vided— he  who  had  the  term  will  lose  the 
temporary  profits  of  the  premises,  and  he 
who  had  the  reversion,  will  bear  the  loss 
done  to  the  permanent  buildings.  Neither 
part}'  has  been  guilty  of  any  default;  the 
injury  has  been  done  by  a  common  enemy, 
whom,  both  together  could  not  possibly 
resist  or  prevent,  and  the  premises  would 
have  been  thus  damnified  in  the  posses- 
sion of  the  plaintiff  himself.  Suppose, 
when  the  lease  was  executed,  that  the 
lessee  had  been  asked — Is  it  your  mean- 
ing, that,  in  case  the  buildings  shall  be 
destroyed  by  an  act  of  God,  or  public 
enemies,  you  are  to  rebuild  or  repair 
them?  His  answer  would  have  been,  un- 
questionably, 'No,  I  never  entertained  such 
an  idea.'  Should  the  like  question  have 
been  put  to  the  lessor,  his  answer  would 
certainly  have  been,  'No,  I  do  not  expect 
pnythint  so  imreasonable.'  "  Pollard  v. 
Shaflfer,"^l  Dall.  210,  215,  1  L.  Ed.  104_. 

48.  Lessee's  right  to  make  repairs  at 
lessor's  expense. — Sheets  v.  Selden,  7  Wall. 
416,   423,    19    L.    Ed.    160. 

49.  Action  for  breach  of  covenant  to 
repair. — Calvert  z'.  Bradley,  16  How.  580, 
14   L.    Ed.   1066. 

50.  Effect  on  lessee's  liability. — 
Kunckle  z'.  Wynick,  1  Dall.  305a,  307,  1 
L.  Ed.  149. 

"The  distinction  between  actions  of 
debt  and  actions  of  covenant  in  this  case. 
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B.  Counterclaim. — Where  a  lessee,  after  letting  to  another,  reserving  a 
rent,  has  assigned  all  his  "right,  title,  and  interest"  in  the  lease,  and  "authorized 
the  assignee  to  sue  for,  collect,  and  recover  the  lease,  and  the  rights  to  the  rent 
reserved  under  the  same,"  declaring  "it  to  be  distinctly  understood"  that  it  is 
the  object  and  purpose  to  put  the  assignee  in  his  "place  and  stead,  so  far  as 
concerns  his  rights  under  the  lease" — the  lessee,  on  a  claim  against  him  by  the 
subtenant,  cannot  set  up  a  claim  for  arrears  of  rent  due  to  him  at  the  time  when 
he  assigned  the  lease.     The  transfer  has  carried  them  to  the  assignee.^ ^ 

VIII.  Estoppel  of  Tenant  to  Deny  Landlord's  Title. 
A.  General  Rule. — It  is  an  undoubted  principle  of  law,  fully  recognized  by 
the  federal  supreme  court,  that  a  tenant  cannot  dispute  the  title  of  his  landlord, 
either  by  setting  up  a  title,  in  himself,  or  a  third  person,  during  the  existence  of 
the  lease  or  tenancy;  the  principle  of  estoppel  applies  to  the  relation  between 
them,  and  operates  with  full  force,  to  prevent  the  tenant  from  violating  that 
contract  by  which  he  claimed  and  held  the  possession ;  he  cannot  change  the  char- 
acter of  the  tenure,  by  his  own  act  merely,  so  as  to  enable  himself  to  hold  against 
his  landlord,  who  reposes  under  the  security  of  the  tenancy,  believing  the  pos- 
session of  the  tenant  to  be  his  own,  held  under  his  title,  and  ready  to  be  sur- 
rendered on  its  termination,  by  the  lapse  of  time  or  demand  of   possession.52 


is  too  well  established  to  be  now  unsettled. 
The  action  of  debt  lies  upon  the  privity 
of  estate,  which  is  utterly  extinguished  be- 
tween the  lessor  and  lessee,  by  the  lessor's 
acceptance  of  rent  from  the  assignee.  The 
action  of  covenant,  when  founded  upon  an 
express  covenant,  lies  not  upon  the  privity 
of  estate,  but  privity  of  contract,  which 
cannot,  by  the  assignment  of  the  premises, 
or  by  any  act  of  the  lessee,  or  by  accept- 
ance of  the  rent,  be  transferred  from  him. 
The  covenant,  however,  must  be  an  ex- 
press covenant,  not  an  implied  one,  or  a 
covenant  arising  by  operation  of  law,  as 
by  the  words  'yielding  and  paying,'  etc.,  in 
the  deed."  Kunckle  v.  Wynick,  1  Dall. 
305a,  307,  1  L.  Ed.   149. 

51.  Counterclaim. — United  States  v. 
Hickey,  17  Wall.  9,  21  L.  Ed.  559.  See  the 
title  SET-OFF,  RECOUPMENT  AND 
COUNTERCLAIM. 

52.  General  rule. — Willison  v.  Watkins, 
3  Pet.  43,  7  L.  Ed.  596;  Stott  v.  Ruther- 
ford, 93  U.  S.  107,  110,  23  L.  Ed.  486; 
Woodward  v.  Brown,  13  Pet.  1,  10  L.  Ed. 
31;  Walden  v.  Bodley,  14  Pet.  156,  162,  10 
T..  Ed.  398;  Railroad  Co.  v.  Durant,  95  U. 
S.  576,  579,  24  L.  Ed.  391;  Hughes  v. 
Clarksville,  6  Pet.  369,  8  L.  Ed.  430;  Pey- 
ton V.  Stith,  5  Pet.  485,  492,  493,  8  L.  Ed. 
200;  Blight  v.  Rochester,  7  Wheat.  535,  5 
L.  Ed.  516;  Rector  v.  Gibbon,  111  U.  S. 
276,  284,  28  L-  Ed.  427;  Lewis  v.  Hawkins, 
23  Wall.  119,  127.  23  L-  Ed.  113.  See  the 
title  ESTOPPEL,  vol.  5,  p.  913. 

"The  doctrine  that  a  lessee  entering  into 
possession  under  a  lease  is  estopped,  whilst 
retaining  possession,  to  deny  his  landlord's 
title  is  familiar.  That  arises  from  the  na- 
ture of  the  contract  of  lease,  which  is  for 
the  possession  and  use,  for  a  prescribed 
period,  of  the  lessor's  property,  upon  con- 
sideration to  him  by  way  of  rent  or  other- 
wise. It  implies  an  obligation  to  surren- 
der   the    premises    to    the    lessor    on    the 


termination  of  the  lease,  that  is,  at  the  ex- 
piration of  the  time  during  which  the 
owner  has  stipulated  that  the  lessee  may 
have  the  use  and  possession  of  his  prop- 
erty. As  said  by  this  court  in  Blight  v. 
Rochester,  7  Wheat.  535,  5  L.  Ed.  516, 
'the  title  of  the  lessee  is  in  fact  the  title 
of  the  lessor.  He  comes  in  by  virtue  of 
it,  holds  by  virtue  of  it,  and  rests  upon  it 
to  maintain  and  justify  his  position.  He 
professes  to  have  no  independent  right  in 
himself,  and  it  is  a  part  of  the  very  es- 
sence of  the  contract  under  which  he 
claims  that  the  paramount  ownership  of 
the  lessor  shall  be  acknowledged  during 
the  continuance  of  the  lease,  and  that 
possession  shall  be  surrendered  at  its  ex- 
piration. He  cannot  be  allowed-  to  con- 
trovert the  title  of  the  lessor  without  dis- 
paraging his  own,  and  he  cannot  set  up 
the  title  of  another  without  violating  that 
contract  by  which  he  obtained  and  holds 
possession,  and  breaking  that  faith  which 
he  has  pledged,  and  the  obligation  of 
which  is  still  continuing  and  in  full  oper- 
ation,' paee  57."  Robertson  v.  Pickrell, 
109  U.  S.  608,  614,  27  L.   Ed.  1049. 

A  tenant  can  in  no  case  contest  the 
right  of  his  landlord  to  possession  or  de- 
fend himself  by  any  claim  or  title  adverse 
to  him,  during  the  time  which  the  statute 
has  to  run.  Peyton  v.  Stith,  5  Pet.  485, 
492,  8  L.  Ed.  200. 

Origin  of  doctrine. — This  doctrine  may 
be  traced  back  to  the  feudal  tenures,  when 
the  connection  between  landlord  and  ten- 
ant was  much  more  intimate  than  it  is  at 
present — when  the  latter  was  bound  to  the 
former  by  ties  not  much  less  strict,  nor 
not  much  less  sacred,  than  those  of  alle- 
giance "itself.  Blight  v.  Rochester,  7 
Wheat.  535,  547,  5  L.   Ed.  516. 

Applies  to  possession  acquired  under 
any  species  of  tenancy. — The  rule  is  that 
whenever  the  possession  is  acquired  under 
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This  rule  applies  with  greater  force  in  a  court  of  equity.^^ 

Rule  Does  Not  Depend  upon  Validity  of  Landlord's  Title. — The  estop- 
pel which  prevents  a  tenant  who  has  acquired  possession  as  such  from  claiming 
title  adversely  to  his  landlord,  does  not  depend  on  the  validity  of  his  landlord's 
titlc^-i 

B.  Effect  of  Denial — 1.  In  Gene^ral. — If  the  tenant  disclaim  the  tenure, 
claim  the  fee  adversely,  in  right  of  a  third  person,  or  in  his  own  right,  or  attorn 
to  another,  his  possession  then  becomes  a  tortious  one,  by  the  forfeiture  of  his 
•  right,  and  the  landlord's  right  of  entry  is  complete,  and  he  may  sue,  at  any  time 
within  the  period  of  limitation  ;5^  but  he  must  lay  his  demise  of  a  day  subsequent 
to  the  termination  of  the  tenancy,  for  before  that  he  had  no  right  of  entry.  By 
bringing  his  ejectment,  he  disclaims  the  tenancy  and  goes  for  the  forfeiture;  it 
shall  not  be  permitted  to  the  landlord  to  thus  admit  that  there  is  no  tenure  sub- 
sisting between  him  and  the  tenant,  which  can  protect  his  possession  from  this 
adversary  suit ;    and  at  the  same  time  recover  on  the  ground  of  there  being  a 


any  species  of  tenancy,  whether  the  ac- 
tion be  assumpsit,  debt,  covenant,  or 
ejectment,  the  tenant  is  estopped  from  de- 
nying the  title  of  the  landlord.  Taylor, 
Land,  on  Ten.,  §§  629,  705.  Williams  v. 
Morris,  95  U.  S.  444,  455,  24  L.  Ed.  3G0. 

This  rule  extends  to  every  person  who 
enters  under  the  lessees  with  knowledge 
of  the  terms  of  the  lease,  whether  by  op- 
eration of  law  or  by  purchase  and  assign- 
ment. Rector  v.  Gibbon,  111  U.  S.  276, 
284,  28  L.    Ed.  427. 

Purchaser  from  tenant. — A  tenant  can- 
not, nor  one  who  purchases  from  him, 
contest  the  title  of  the  landlord.  Boone  v. 
Chiles,  10  Pet.  177,  227,  9  L.  Ed.  383. 

Applies  to  grantor  to  take  leave. — A 
person  in  possession  of  land  who  takes  a 
lease  from  another  who  has  bought  and 
claims  the  land  leased,  is  estopped  from 
denying  the  title  of  such  other  person,  or 
showing  that  such  person  was  but  trustee 
of  the  land  for  him.  Lucas  v.  Brooks,  18 
Wall.  436,  21   L.   Ed.  779. 

A  mortgagee,  or  direct  purchaser  from 
a  tenant,  or  one  who  buys  his  right  at  a 
sherifif's  sale,  assumes  his  relation  to  the 
landlord,  with  all  its  legal  consequences, 
and  is  as  much  estopped  from  denying  the 
tenancy.  Willison  v.  Watkins,  3  Pet.  43, 
7  L.  Ed.  596. 

Indiana. — Where,  under  a  clause  of  re- 
entry for  nonpayment  of  rent  reserved,  a 
landlord  sues  in  ejectment,  in  Indiana  (in 
which  state  a  judgment  in  ejectment  has 
the  same  conclusiveness  as  common-law 
judgments  in  other  cases),  for  recovery 
of  his  estate,  as  forfeited,  and  a  verdict 
is  found  for  .him,  and  judgment  given  ac- 
cordingly, the  tenant  cannot,  in  another 
proceeding,  deny  the  validity  of  the  lease, 
nor  his  possession,  nor  his  obligation  to 
pay  the  rents  reserved,  nor  that  the  in- 
stallment of  rent  demanded  was  due  and 
unpaid.  Sheets  v.  Selden,  7  Wall.  416,  19 
L.  Ed.  160. 

53.  Equity. — The  same  principles  which 
would  prevent  a  tenant  from  contesting 
his  landlord's  title  in  a  court  of  law, 
would  apply  with  greater  force  in  a  court 


of  equity,  to  which  he  would  apply  for 
the  quieting  of  a  tortious  possession,  and 
a  conveyance  of  the  legal  title;  if  the  re- 
lations existing  between  them  could  de- 
prive them  of  defense  at  law,  a  court  of 
chancery  would  not  afford  him  relief  as 
a  plaintiff,  during  their  continuance;  be- 
fore he  can  be  heard  in  either,  in  assertion 
of  his  title,  he  must  be  out  of  possession, 
unless  it  has  become  legalized  by  time; 
and  even  then,  there  ma}^  be  cases  where 
an  equitable  title  had  been  purchased,  un- 
der such  circumstances  as  could  justify  a 
court  of  equity  in  withholding  their  aid  to 
a  mala  fide  purchaser.  Peyton  v.  Stith,  5 
Pet.  485,  8   L.   Ed.   200. 

54.  Does  not  depend  on  validity  of.— 
Goode  V.  Gaines,  145  U.  S.  141,  152,  36  L. 
Ed.   654. 

55.  In  general. — Willison  v.  Watkins,  3 
Pet.  43.  7  L  Ed.  596. 

Limitation  of  action. — "Upon  the  disa- 
vowal of  the  landlord's  title  the  relation  of 
landlord  and  tenant  ceases,  and  as  between 
them  the  tenant  becomes  a  trespasser. 
The  statute  of  limitations  begins  to  run, 
and  the  landlord  may  sue  at  once  to  re- 
cover possession.  He  need  not  wait  for 
end  of  the  leasehold  term."  Merryman  v. 
Bourne,  9  Wall.  592,  601,  19  L.  Ed.  683. 
.  In  the  case  of  Willison  v.  Watkins,  3 
Pet.  43,  44,  7  L.  Ed.  596,  the  federal  su- 
preme court  considered  and  declared  the 
law  to  be  settled — that  a  purchase  by  a 
tenant  of  an  adverse  title,  claiming  under 
or  attorning  to  it,  or  any  other  disclaimer 
of  tenure,  with  the  knowledge  of  the  land- 
lord, was  a  forfeiture  of  his  term;  that  his 
possession  became  so  far  adverse,  that  the 
act  of  limitations  would  begin  to  run  in 
his  favor,  from  the  time  of  such  forfeiture, 
and  the  landlord  could  sustain  an  eject- 
ment against  him,  without  notice  to  quit, 
at  any  time  before  the  period  prescribed 
by  the  statute  had  expired,  by  the  mere 
force  of  the  tenure;  without  any  other 
evidence  than  the  proof  of  the  tenancy; 
but  that  the  tenant  could  in  no  case  con- 
test the  right  of  his  landlord  to  posses- 
sion,  or   defend   himself   by   any  claim    or 
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tenure  so  strong  as  that  he  cannot  set  up  his  adversary  possession.^^  But  an 
acquittal  of  the  tenant  on  an  inquisition  upon  a  warrant  for  forcible  entry  and 
detainer  brought  by  the  lessor,  who  then  brought  an  ejectment,  did  not  determine 
the  tenancy  so  as  to  enable  the  tenant  to  set  up  another  title  purchased  by  him.^^ 
2.  Not  Entitled  to  Notice.— A  tenant  who  disclaims  the  landlord's  title,  is 
not  entitled  to  notice  to  quit  and  deliver  up  possession. ^^ 

C.  Attornment. — If  a  party  who  has  entered  into  possession  of  land  as  a 
tenant  under  another  is  threatened  with  suit  upon  a  paramount  title,  the  threat, 
under  such  circumstances,  is  equivalent  to  eviction.  He  may,  thereupon,  submit 
in  good  faith,  and  attorn  to  the  party  holding  a  valid  title,  to  avoid  litigation. 
In  such  case  it  is  encumbent  upon  him,  and  those  who  have  profited  by  his  sub- 
mission, to  show  the  existence  and  superiority  of  the  title  in  question.^^ 

D.  Exceptions  to  Rule — 1.  Limitation  of  Action. — In  no  instance  has 
the  principle  of  law  which  protects  the  relalion  between  landlord  and  tenant  been 
carried  so  far  as  a  case,  which  presents  a  disclaimer  by  a  tenant,  with  the  knowl- 
edge of  his  landlord,  and  an  unbroken  possession  afterwards,  for  such  a  length 


title  adverse  to  him,  during  the  time  which 
the  statute  had  to  run.  If  the  landlord, 
vnider  such  circumstances,  suffers  the  time 
prescribed  by  the  statute  of  limitations  to 
run  out,  without  malcing  an  entry  or 
bringing  a  suit,  each  party  may  stand  upon 
their  right;  but,  until  then,  the  possession 
of  the  tenant  is  the  possession  of  the 
landlord.  Peyton  v.  Stith,  5  Pet.  485,  8 
L.  Ed.  200. 

56.  Willison  v.  Watkins,  3  Pet.  43,  44, 
7    L.   Ed.   596. 

"It  is  a  general  rule,  that  a  tenant  shall 
not  dispute  his  landlord's  title;  but  this 
rule  is  subject  to  certain  exceptions.  If 
a  tenant  disclaims  the  tenure,  and  claims 
the  fee  in  his  own  right,  of  which  the 
landlord  has  notice,  the  relation  of  land- 
lord and  tenant  is  put  an  end  to,  and  the 
tenant  becomes  a  trespasser,  and  is  liable 
to  be  turned  out  of  the  possession,  though 
the  period  of  his  lease  has  not  expired." 
Walden  v.  Bodley,  14  Pet.  156,  162,  10  L. 
Ed.   398. 

The  act  of  disclaimer  is  conclusive  on 
the  tenant;  he  cannot  revoke  his  dis- 
claimer and  adverse  claim,  so  as  to  protect 
himself,  during  the  unexpired  time  of  the 
lease;  he  is  a  trespasser  on  him  who  has 
the  legal  title;  the  relation  of  landlord  and 
tenant  is  dissolved,  and  each  party  is  to 
stand  upon  his  right.  Willison  v.  Watkins, 
3   Pet.  43,  7   L.   Ed.   596. 

57.  Acquittal  of  forcible  entry. — Peyton 
V.  Stith,  5   Pet.  485,  8  L.   Ed.  200. 

This  is  the  case  of  an  unsuccessful  at- 
tempt by  a  landlord  to  recover  possession 
from  an  obstinate  tenant,  whose  refusal 
could  not  destroy  the  tenure  by  which  he 
remained  on  the  premises,  nor  impair  any 
of  the  relations  which  the  law  established 
between  them;  the  judgment  on  the  ac- 
quittal concluded  nothing  but  the  facts 
-necessary  to  sustain  the  prosecution,  and 
which  could  be  legally  at  issue;  title  could 
not  be  set  up  as  a  defense;  the  tenant 
could  not  avail  himself  of  the  purchase. 
A    judgment    for    either    party    left    their 


rights  of  property  wholly  unaffected,  ex- 
cept as  to  the  mere  possession;  the  ac- 
quittal could  only  disaffirm  the  forcible 
entry,  as  nothing  else  was  at  issue;  the 
tenancy  was  not  determined;  lessor  was 
not  ousted;  and  the  possession  did  not  be- 
come less  the  possession  of  the  landlord 
by  any  legal  consequences  resulting  from 
the   acquittal.   Peyton  v.   Stith,   5   Pet.   485, 

8  L.    Ed.   200. 

58.  Woodward  v.  Brown,  13  Pet.  1,  10 
L.  Ed.  31.  See  ante,  "Notice  to  Quit 
Premises,"   III,    B.   4. 

59.  Attornment. — Merryman  v.   Bourne, 

9  Wall.  592,  19  L.  Ed.  683. 

In  Merryman  v.  Bourne,  9  Wall.  592, 
19  L.  Ed.  683,  W.  had  recovered  in  eject- 
ment, upon  an  adverse  title,  against  some 
of  the  parties  in  possession  of  the  prem- 
ises holding  under  one  F.;  and  he  threat- 
ened suit  against  the  others,  who  to  avoid 
expensive  litigation  acknowledged  the  ti- 
tle of  W.,  and  took  leases  from  him,  and 
at  the  expiration  of  the  leases  surrendered 
the  possession  to  him.  This  possession 
is  found  to  have  been  fairly  and  honestly 
acquired,  without  force,  fraud,  or  surprise. 
Held,  that  if  the  holding  of  the  parties 
under  F.  was  that  of  tenants,  the  relation 
of  landlord  and  tenant  between  them  was 
thus  extinguished;  but  if  the  holding  by 
them  was  as  grantees  in  fee,  they  were  not 
estopped  from  denying  F.'s  title.  Grantees 
in  fee  hold  adversely  to  all  the  world, 
and  have  the  same  right  to  deny  the  title' 
of  their  vendors  as  the  title  of  any  other 
property. 

When  attornment  is  without  authority. 
— Where  the  marshal  of  the  District  of 
Columbia,  having  a  writ  of  habere  facias 
possessionem  for  the  west  half  of  a  lot  in 
the  city  of  Washington,  took  possession 
of  the  best  half  of  the  lot,  and  the  ten- 
ant of  the  person  who  claimed  to  be  the 
owner  of  the  lot,  attorned  to  the  plaintiffs 
in  the  writ,  such  attornment  was  without 
authority,  and  void.  Woodward  v.  Brown, 
13  Pet.  1,  10  L.  Ed.  31. 
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of  time  that  the  act  of  limitations  has  run  out  four  times  before  he  has  done  any 
act  to  assert  his  right  to  the  land.^*^ 

2.  Void  Lease. — Where  a  lease  is  void,  the  fact  that  the  lessee  performed  it 
for  three  years  does  not  estop  him  from  denying  its  validity  and  discontinuing 
its  performance.^^ 

3.  Leases  by  RaiIvROAd  Corporations. — See  the  title  Railroads. 

IX.   Rent. 

A.  Liability  for  Rent — L  Implied  Liability. — When  the  defendant  has 
entered  and  occupied  by  permission  of  the  plaintitf,  without  any  express  con- 
tract, the  law  implies  a  promise  on  his  part  to  make  compensation  or  pay  a  rea- 
sonable rent  for  his  occupation.  In  such  a  case,  the  consent  of  the  owner  to  the 
defendant's  entry,  followed  by  such  entry  and  by  subsequent  occupation,  may  be 
considered  equivalent  to  a  demise,  or  at  least  prima  facie  evidence  of  a  demise. 
This  is  because  a  demise  with  a  corresponding  agreement  to  pay  rent,  or  make 
(fompensation  for  the  use  of  the  property,  is  consistent  with  an  unexplained  entry 
by  the  owner's  consent,  and  because  it  is  a  reasonable  presumption  that  occupa- 
tion thus  taken  was  intended  to  be  paid  for.^^ 

2.  Rent  Payable  at  Stipulated  Price  during  Demise. — So  long  as  a  de- 
mise continues,  rent  is  payable  at  the  stipulated  price  unless  there  be  some  pro- 
vision for  a  reduction. *53 

B.  Right  of  Purchaser  at  Judicial  Sale  to  Rent. — \\'hen  property  which 
the  owner  has  leased  is  sold  at  sheriff's  sale,  on  execution  against  the  owner,  the 
sheriff's  deed  conveys  the  reversion  and  the  rent  follows  as  an  incident.*''* 

C.  Suspension  of  Rent — 1.  Interruption  by  Landlord. — An  early  case 
held  that  an  interruption  by  the  landlord  in  the  enjoyment  of  the  premises  de- 
mised, will  suspend  the  rent,  unless  he  had  reserved  such  right.^-'' 

2.  Eefect  of  War. — Where  a  lessee  is  dispossessed  by  the  military  authorities 
and  deprived  of  the  use  and  control  of  the  demised  premises,  ,he  is  discharged 
from  liability  to  his  lessor  for  rent  accruing  during  the  period  of  such  dis- 
possession.^'' 

D.  Effect  of  Destruction  of  Premises  on  Right  to  Rent — 1.  Common- 
Law  Doctrine. — The  common  law  regards  a  lease  for  years,  at  a  certain  rent 
which  the  lessee  agrees  to  pay,  and  containing  no  express  covenant  on  the  part 
of  the  lessor,  as  the  grant  of  an  estate  for  years,  which  the  lessee  takes  a  title 
in,  and  is  bound  to  pay  the  stipulated  rent  for,  notwithstanding  any  injury  by 

60.  Limitation  of  action. — Willison  v.  charge  as  trustee  of  it  for  him.  a  person 
Watkins,  3  Pet.  43,  7  L.  Ed.  596.  See  the  to  whom  the  tenant  had  transferred  the 
title  LIMITATION  OF  ACTIONS  AND  crop,  after  it  had  grown  and  was  gath- 
ADVERSE  POSSESSION.  ered,    such    purchaser    having    taken    with 

Denial  of  tenure. — See   ante,   "Effect   of  notice    of  the    landlord's    mortgage.      Butt 

Denial,"   VIII,   B.  v.   Ellett,  19  Wall.  544,  22  L.   Ed.  183. 

61.  Void  lease. — Oregon  R.,  etc.,  Co.  v.  65.  Interruption  by  landlord. — Vaughan 
Oregonian  R.  Co.,  130  U.  S.  1,  37,  32  L.  v.  Blanchard,  4  Dall.  124,  125,  1  L.  Ed.  769. 
Ed.  837.  66.     Effect    of   war. — Gates    v.    Goodloe,. 

62.  Implied  liability.— Carpenter  v.  101  U.  S.  612,  25  L.  Ed.  895.  See  the  title 
United  States,  17  Wall.  489,  493,  21  L.  Ed.       WAR. 

680.  Certain  premises  in  Louisiana,  belonging 

63.  Payable  at  stipulated  price  during  to  a  citizen  of  that  state,  were,  during  his 
demise. — United  States  v.  Shea,  152  U.  S.  absence  therefrom,  seized  as  abandoned 
178,   189.  38   L.   Ed.  403.  property  by  the  military  authorities  of  the 

64.  Right  of  purchaser  at  judicial  to  United  States,  who  compelled  the  lessee 
rent. — Butt  v.  Ellett,  19  Wall.  544,  22  L.  then  in  possession  to  enter  into  a  new 
Ed.   183.  lease,  and  to  pay  to  them,  the  rent  there- 

Accordingly,  where  a  lease  of  a  cotton  after    due.      Held,    that    the    owner    could 

plantation,  made  in  January,  1867,  in  order  not  recover  of  the  lessee  the  rent  for  the 

to  secure  the  rent,  mortgaged  the  crop  of  period  during  which  he  had  paid  it  to  the 

that  year,  held,  that  although  the  seed  of  military  authorities.     Harrison  v.  Myer,  9^ 

that   crop  had  not  yet   been   sown,  a  pur-  U.  S.  Ill,  23  L.   Ed.  606. 

chaser  of  the   land  at   sheriff's   sale  could  A    tenant    should    pay    the    rent    agreed 
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flood,  fire,  or  external  violence,  at  least,  unless  the  injury  is  such  a  destruction' 
of  the  land  as  to  amount  to  an  eviction.^" 

2.  Civil-Law  Doctrine. — The  view  of  the  common  law  of  England  and  of 
most  of  the  United  States,  as  to  the  nature  of  a  lease  for  years,  is  not  that 
which  is  taken  by  the  civil  law  of  Rome,  Spain,  and  France,  upon  which  the 
civil  code  of  Louisiana  is  based.  The  civil  law  regards  a  lease  for  years  as  a 
mere  transfer  of  the  use  and  enjoyment  of  the  property;  and  holds  the  land- 
lord bound,  without  any  express  covenant,  to  keep  it  in  repair  and  otherwise  fit 
for  use  and  enjoyment  for  the  purpose  for  which  it  is  leased,  even  when  the  need 
of  repair  or  the  unfitness  is  caused  by  an  inevitable  accident;  and  if  he  does  not 
do  so,  the  tenant  may  have  the  lease  annulled,  or  the  rent  abated.^^ 

E.  Necessity  for  Demand. — See  ante,  "Necessity  for  Demand,"  IH,  B,  3, 
c,  (2). 

F.  Mode  of  Payment. — It  is  not  necessary  that  the  rent  should  be  in  money; 
if  received  in  kind,  it  is  rent,  in  contemplation  of  law.*^^ 

G.  Waiver. — The  acceptance,  without  objection  by  the  lessor,  of  reduced 
rates  of  rent  after  the  expiration  of  the  first  year  is  conclusive  evidence  of  his 
assent,  in  consideration  of  the  continued  occupancy  by  the  lessee,  to  a  modifica- 
tion of  the  original  agreement  in  that  particular."" 

H.  Landlord's  Lien — 1.  In  General. — The  different  states  have  made  va- 
rious provisions  in  regard  to  the  landlord's  lien.'^^ 


upon  even  though  he  has  been  dispos- 
sessed by  the  public  enemy.  Pollard  v. 
Shaiter,    l    Dall.   210,   1    L.   Jid.   104. 

In  this  case  the  court  said:  "To  con- 
clude: Our  opinion  is,  that  the  defend- 
ant ought  to  pay  the  rent;  1st.  Because 
of  the  express  covenant  to  pay  it.  2d. 
Because  it  is  a  sum  certain,  and  the  ex- 
tent of  the  loss  known;  and  as  he  was 
to  have  the  advantage  of  casual  profits, 
he  ought  to  run  the  hazard  of  casual 
losses,  during  the  term,  and  not  lay  the 
whole  burden  of  them  upon  the  lessors; 
as  resolved  in  Aleyn  27.  And  3d.  Be- 
cause if  a  tenant  by  elegit  be  interrupted 
to  take  the  profits  of  the  land,  by  reason 
of  war,  he  shall  not  hold  over,  but  shall 
sustain  the  disadvantage."  Pollard  v. 
Shaffer,  1  Dall.  210,  215,  1  L-   Ed.   104. 

67.  Common-law  doctrine. — Viterbo  v. 
Friedlander,  120  U.  S.  707,  712,  30  L.  Ed. 
776. 

If  premises  are  rented  for  a  term  of 
3'ears  at  a  stipulated  rent  per  year,  and 
no  provision  for  reduction  in  case  of  the 
destruction  or  injury  of  the  buildings  by 
fire  be  inserted  in  the  lease,  the  rent  is 
payable  for  the  entire  term  and  until  the 
premises  are  returned,  and  this  though  the 
buildings  miay  be  injured,  or  even  de- 
stroyed by  fire.  United  States  v.  Shea, 
152  U.  S.  178,  189,  38  L-  Ed.  403;  Osborn 
V.  Nicholson,  13  Wall.  654,  660,  20  L.  Ed. 
089;  Sheets  v.  Selden,  7  Wall.  416,  424,  19 
L.   Ed.   166. 

If  in  such  a  case  the  landlord  receives 
insurance  money,  the  tenant  has  no  equity 
to  have  it  applied  to  rebuilding,  or  to  re- 
strain the  landlord  from  suing  for  the  rent 
until  the  structure  is  restored.  Sheets  v. 
Selden,  7  Wall.  416,  424,  19  L.  Ed.  166. 

68.  Viterbo  v.  Friedlander,  120  U.  S.  707, 
713,  30  L.  Ed.  776. 


In  Louisiana  the  breaking  of  a  crevasse 
in  the  levees  by  the  waters  of  the  Missis- 
sippi River,  causing  a  plantation  to  be 
overflowed,  is  considered  as  a  cas  fortuit, 
a  fortuitous  or  unforeseen  event,  within 
the  meaning  and  scope  of  articles  2697 
(2667)  and  2699  (2669),  entitling  the  les- 
see, if  thereby  the  plantation  is  wholly  or 
partly  destroyed,  or  is  rendered  unfit  for 
the  purpose  for  which  it  was  leased,  to 
have  the  lease  annulled;  although  it  is  not 
a  cas  fortuit  extraordinaire,  an  extraordi- 
nary as  well  as  an  unforeseen  accident, 
within  the  meaning  of  article  2743  (2714),. 
so  as  to  justify  an  abatement  of  rent  if 
the  crop  only  is  destroyed.  Viterbo  v. 
Friendlander,  120  U.  S.  707,  733,  30  L.  Ed. 
770. 

69.  Mode  of  payment. — United  States  v.. 
Gratiot,  14  Pet.  526,  539,  ID  L.  Ed.  5f3. 
See  the  title  PAYMErCT. 

70.  Waiver. — United  States  v.  Bostwick, 
94  U.  S.  53,  24  L.  Ed.  65. 

71.  The  statute  of  Arkansas  gives  the 
lessor  a  lien  on  the  crop,  to  secure  the 
payment  of  his  rent,  and  where  such  a 
lien  is  set  forth  in  a  lease,  it  is  this  lien 
provided  in  the  statute.  Walworth  v.  Har- 
ris,  129  U.   S.   355,   32   L-    Ed.   712. 

By  the  civil  code  of  Louisiana,  the  lessor 
has  for  the  payment  of  his  rent,  and  other 
obligations  of  the  lease,  a  right  of  pledge 
on  the  movable  effects  of  the  lessee  which 
are  found  on  the  property  leased.  Hol- 
dane  v.  Sumner,  15  Wall.  600,  605,  21  L. 
Ed.    254. 

In  the  civil  code  of  Louisiana,  §  2705,, 
the  words  "other  obligations  of  the  lease,'*" 
do  not  cover  the  purchase  price  of  cane 
grown  on  other  property  and  sold  by  the 
lessors  to  the  lessee  by  a  contract  of  sale 
separate  and  distinct  from,  though  in- 
cluded   in    the    lease,    and    which    was    tcv 
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2.  When  Lien  Attaches — a.  At  Common  Laiv. — At  common  law  the  land- 
lord had  no  lien  until  he  had  made  his  right  active  by  actual  seizure  J  2 

b.  Present  Doctrine. — Repeated  decisions  have  settled  the  rule  that  the  lien 
of  the  landlord  attaches  at  the  commencement  of  the  tenancy,  or  whenever  per- 
sonal chattels,  owned  by  the  tenant  and  subject  to  execution  for  debt,  are  placed 
on  the  demised  premisesJ^ 

3.  Priorities. — Provisions  are  made  in  many  states  for  the  priority  of  the 
landlord's  lien  over  other  creditorsJ^ 

1.  Actions  for  Recovery  of  Rent — 1.  Assumpsit. — See  the  title  Assump- 
sit, vol.  2,  p.  657. 

2.  Distress — a.  In  General. — An  execution  is  the  end  of  the  law ;  it  gives 
the  successful  party  the  fruits  of  his  judgment;    and  die  distress  warrant  is  a 


terminate  before  the  lease  upon  certain 
conditions,  in  spite  of  the  fact  that  the 
lease  provides  "this  is  an  entire  contract, 
each  stipulation  and  obligation  being  a 
part  of  the  consideration  for  every  other." 
Burdon  Cent.  Sugar  Ref.  Co.  v.  Payne,  167 
U.   S.  127,  42  L.  Ed.   105. 

The  right  of  the  lessor,  under  the  civil 
code  of  Louisiana,  to  pledge  the  movable 
effects  of  the  lessee  found  upon  the  prem- 
ises, or  within  fifteen  days  after  they  are 
taken  away,  for  the  payment  of  rent,  can- 
not be  exercised  while  the  goods  are  in 
the  hands  of  a  syndic  under  a  cessiobono- 
rum,  but  he  does  not  lose  the  privilege 
by  not  exercising  it,  such  privilege  at- 
taching to  the  proceeds  of  the  property  in 
the  officer's  hands.  Holdane  v.  Sumner, 
15    Wall.    600,    605,    21    L.    Ed.    254. 

72.  At  common  law. — Morgan  v.  Camp- 
bell, 22   Wall.   381,  390,  22   L.   Ed.   796. 

73.  Present  doctrine. — Fowler  v.  Rapley, 
15  Wall.  328,  21  L.  Ed.  35;  Webb  v.  Sharp, 
13  Wall.  14,  20  L.  Ed.  478;  Beall  v.  White, 
94  U.  S.  382,  387,  24  L.  Ed.  173. 

A  statutory  lien  implies  security  upon 
the  thing  before  the  warrant  to  seize  it  is 
levied.  It  ties  itself  to  the  property  from 
the  time  it  attaches  to  it,  and  the  levy  and 
sale  of  the  property  are  only  means  of  en- 
forcing it.  In  other  words,  if  the  lien  is 
given  by  statute,  proceedings  are  not  nec- 
essary to  fix  the  status  of  the  property. 
But  in  the  absence  of  this  statutory  lien  it 
is  necessary  to  take  proceedings  to  acquire 
a  lien  on  the  property  of  the  tenant  for  the 
benefit  of  the  landlord.  This  the  landlord 
is  enabled  to  do  in  a  summary  way  to  sat- 
isfy the  rent  which  is  due  him,  and  in  this 
he  has  an  advantage  as  creditor  over  cred- 
itors at  large  of  the  tenant.  Morgan  v. 
Campbell,  22  Wall.  381,  390,  22  L.  Ed.  796. 

District  of  Columbia. — Landlords  leas- 
ing real  property  in  the  District  of  Colum- 
bia have  a  tacit  lien  upon  such  of  the  per- 
sonal chattels  of  the  tenant  upon  the  prem- 
ises as  are  subject  to  execution  for  debt, 
commencing  with  the  tenancy,  and  contin- 
uing for  three  months  after  the  rent  is 
due,  and  until  the  termination  of  any  ac- 
tion for  such  rent  brought  within  said 
three  months.  14  Stat.  404.  Fowler  v. 
Rapley,  15  Wall.  328,  21  L.  Ed.  35;  Webb 


V.  Sharp,  13  Wall.  14,  20  L.  Ed.  478;  Beall 
V.  White,  94  U.  S.  382,  383,  24  L.  Ed.  173. 

Under  the  landlord  and  tenant  act  of  Il- 
linois, which  enacts  in  its  seventh  section 
that — "In  all  cases  of  distress  for  rent  it 
shall  be  lawful  for  the  landlord,  by  him- 
self, his  agent,  or  attorney,  to  seize  for 
rent  any  personal  property  of  his  tenant 
that  may  be  found  in  the  county  where 
such  tenant  shall  reside,  and  in  no  case 
shall  the  property  of  any  other  person,  al- 
though the  same  may  be  found  on  the 
premises,  be  liable  to  seizure  for  rent  due 
from  such  tenant:"  And  enacts  in  its 
eighth  section  that — "Every  landlord  shall 
have  a  lien  upon  the  crops  growing  or 
grown  upon  the  demised  premises  in  any 
year  for  rent  that  shall  accrue  for  such 
year;"  a  landlord  has  no  lien  upon  the  per- 
sonal property  of  his  tenant  prior  to  an 
actual  levy  of  distress.  IMorgan  v.  Camp- 
bell, 22  Wall.  381,  22  L.  Ed.  796. 

74.  In  the  District  of  Columbia,  a  land- 
lord has  a  tacit  lien  for  his  rent  on  the 
chattels  of  his  tenant  on  the  demised  prem- 
ises, from  the  time  the  chattels  are  placed 
therein  until  the  expiration  of  three 
months  after  the  rent  becomes  due;  which 
lien  has  priority  over  a  mortgage  on  the 
chattels  given  after  they  are  placed  on  the 
premises.  But  it  seems  that  a  bona  fide 
sale  or  removal  of  the  goods  would  dis- 
charge them  from  the  lien.  Webb  v. 
Sharp,  13  Wall.  14,  20  L-  Ed.  478;  Beall  v. 
White,  94  U.  S.  382,  24  L.  Ed.  173. 

In  Louisiana  the  privilege  or  pledge  of 
the  landlord  for  his  rent  is  superior  to  the 
privilege  given  by  the  civil  code  to  the 
factor  who  advances  money  or  necessary 
supplies  to  the  planter;  and,  by  the  pro- 
viso of  the  act  of  1874,  it  is  still  made  su- 
perior to  the  pledge  which  that  law  au- 
thorizes the  planter  to  make  to  the  factor 
for  his  advances.  Saloy  v.  Bloch,  136  U. 
S.  338,  344,  34  L.  Ed.  468. 

A  waiver  by  a  landlord  of  his  priority  in 
rank  as  lessor  of  the  plantation  in  favor  of 
one  making  advances  to  the  lessee  does 
not  prevent  him  from  instituting  suit  and 
seizing  the  crop  for  his  own  claim  for  rent, 
even  though  the  net  proceeds  of  the  crop 
in  his  hands,  resulting  from  his  seizure 
and   sale    thereof,  are   liable   to  the  claim 
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most  effective  execution;    it  may  act  on  the  body  and  estate  of  the  individual 
against  whom  it  is  directedJ^ 

b.  What  Property  Subject. — An  early  Pennsylvania  case  held  that  the 
right  of  pursuing  and  seizing  goods,  after  their  removal,  was  confined  to  the 
goods  of  the  lessee,  from  whom  the  rent  was  really  due;  and  that  the  goods  of 
a  stranger  could  only  be  distrained,  while  they  were  on  the  premisesJ*^ 

c.  When  Distress  Not  Made  on  Premises. — An  early  case  has  held  that 
strangers  cannot  take  advantage  of  the  fact  that  a  distress  was  not  made  on  the 
premises  but  part,  at  least,  were  distrained  elsewhere.''"'' 

d.  Power  to  Sell. — "Distresses  for  rent  being,  at  common  law,  in  nature  only 
of  pledges,  the  distrainor  had  no  power  to  sell  or  dispose  of  them,  until  the  stat- 
ute of  2  W.  &  M.,  c.  5,  §  2,  which  directs  that,  if  upon  a  distress  made,  the  tenant 
did  not,  in  five  days  after,  replevy  the  same,  the  person  distraining  might,  with 
^  proper  officer,  cause  the  goods  distrained  to  be  appraised  and  after  such  ap- 
praisement to  be  sold.  The  statute  of  11  Geo.  II,  c.  19,  makes  it  lawful  for  the 
<listrainor  to  impound  the  distress  on  the  premises,  and  there  to  appraise,  sell 
and  dispose  of  them.'''^^ 

X.   Recovery  of  Possession. 

At  common  law  the  grantee  of  a  reversion  could  not  enter  or  bring  ejectment 
for  breach  of  the  covenants  of  a  lease ;  and  the  statute  of  32  Henry  VIII,  giving 
the  right  of  entry  and  of  action  to  such  grantee,  was  confined  to  leases  under 
seal.  That  statute  was  adopted  in  Indiana  as  early  as  1818,  but  a  law  of  the 
state  passed  in  1843  alters  its  rule,  and  extends  its  remedies  to  all  leases.'^  ^ 

LANDMARKS.— See  the   title  Boundaries,  vol.  3,  p.  461. 
LAND  OFFICE.— See  the  title  Public  Lands. 
LAND   PATENTS.— See  the  title  Public  Lands. 
LAND  SCRIP.— See  the  title  Public  Lands. 
LAPSED  LEGACIES.— See  the  title  Wills. 

for  such  advances.     Saloy  v.  Bloch,  136  U.  vol.  2,  p.  660;  EXECUTIONS,  vol.  6,  p.  84. 

S.  338,  34  L.  Ed.  468.  76.  What    property    subject.— Adams    v. 

The  Pennsylvania  statute  of  June   16th,  La  Comb,  1  Dall.  440,  1  L.  Ed.  214. 

1836,  which  provides  that  where  property  77.  Where  distress  not  made   on  prem- 

upon  demised  premises,  and  liable  to  dis-  ises. — Waters  v.   McClellan,  4  Dall.  208,  1 

traint,  is  seized  on  execution  and  sold,  the  L.  Ed.  803. 

officer  making  the  sale  shall  pay  the  rent  78.  Power    to     sell. — Woglam    v.     Cow- 

(provided   it    does    not    exceed   one    year's  perthwaite,  2  Dall.  68,  69,  1  L.  Ed.  292. 

rent)    in    preference    to    the   judgment    on  In  proceeding  under  the  statute  of  4  Geo. 

■which  the  execution  issued,  extends,  by  an  2,  it  must  be  alleged  and  pr<  veil,  ihat  there 

equitable  intendment,  to  a  seizure  of  goods  was  no  sufficient  distress  upon  the  prem- 

similarly  situated,  by  an  assignee  in  bank-  ises   on   some   day  or  period   between   the 

ruptcy.     A  landlord's  claim  is  accordingly,  time  at  which  the  rent  fell  due  and  the  day 

in     Pennsylvania,    first     paid    out     of    the  of  the  demise;   and   if  the  time  when,   ac- 

bankrupt's  goods  liable  to  distress  on  de-  cording  to  the  proofs,  there  was  not  a  suf- 

mised  premises,  and  before  making  a  divi-  ficient  distress  upon  the  premises,  be  sub- 

dend  of  their  proceeds  among  the  creditors  sequent  to  the  day  of  the  demise,  it  is  bad. 

generally.      Longstreth     v.      Pennock,     20  Connor  v.  Bradley,  1  How.  211,  11  L.  Ed. 

Wall.    575,    22    L.    Ed._  451.  105. 

75.  In  general. — United  States  v.  Nourse,  79.  Recovery    of    possession. — Sheets    v. 

9  Pet.  8,  9  L.  Ed.   31.     See  the  titles  AT-  Selden,  2  Wall.  177,  189,  17  L.  Ed.  822. 
TACHMENT     AND     GARNISHMENT, 


LARCENY. 

CROSS   REFERENCES. 

See  the  titles  Criminal  Law,  vol.  5,  p.  43;  Embezzlement,  vol.  5,  p.  742; 
Informers,  vol.  6,  p.  1020;  Public  Officers;  Receiving  Stolen  Goods;  Rob- 
bery; Trover  and  Conversion. 

As  to  competency  of  owner  of  goods  as  witness,  see  the  title  Witnesses. 
As  to  larceny  of  horse  in  United  States  territory,  see  the  title  Criminal  Law, 
vol.  5,  p.  88.  As  to  jurisdiction  of  federal  circuit  court  over  larceny  of  goods- 
from  wrecked  ship  above  high  water  mark,  see  the  title  Criminal  Law,  vol. 
5,  p.  91. 

Definition. — Larceny  is  the  taking  and  carrying  away  of  the  personal  prop- 
erty of  another  for  one's  own  use  without  the  owner's  consent  and  with  the 
intention  of  stealing  it.^ 

Distinctions. — Larceny  differs  from  embezzlement  in  the  fact  that  in  lar- 
ceny the  felonious  intent  must  have  existed  at  the  time  of  the  taking,  while  in 
embezzlement  the  original  taking  of  the  property  was  lawful  or  with  the  con- 
sent of  the  owner. 2  It  is  larceny  to  obtain  possession  of  property  by  trickery 
and  deceit,  with  the  intent  of  stealing  it,  even  though  the  owner  consents  to  the 
change  of  possession.^  Section  5456  of  the  Revised  Statutes  provides :  "Every 
person  who  robs  another  of  any  kind  or  description  of  personal  property  be- 
longing to  the  United  States  or  feloniously  takes  and  carries  away  the  same, 
shall  be  punished,  etc."  There  are  two  distinct  offenses  mentioned  in  this 
.statute.  One  is  the  offense  of  robbery,  the  other  the  crime  of  feloniously 
taking  and  carrying  away  the  personal  property  of  the  United  States.'* 

Intent. — The  offense  of  larceny  is  not  complete  without  the  animus  furandi, 
the  intent  to  deprive  the  owner  of  his  property.^ 

Property  Suijject  of  Larceny — At  Common  Law. — Bonds,  bills  and  notes,, 
which  are  choses  in  action,  are  not  esteemed,  by  common  law.  goods  whereof 
larceny  may  be  committed,  being  of  no  intrinsic  value,  and  not  importing  any 
property  in  the  possession  of  the  person  from  whom  they  are  stolen,  but  only 
evidence  of  property.^  Although  such  instruments  could  not  in  strictness  be 
stolen,  the  paper  or  parchment  on  which  they  were  written  might  be.  and  pros- 
ecutions for  petty  thefts  of  this  description  frequently  took  place  in  England." 

1.  Larceny  defined.— Grin  v.  Shine,  J87  Grin  v.  Shine,  187  U.  S.  181,  197,  47  L. 
U.  S.  181,   196,  47   L.  Ed.   130.  Ed.  130.    See  the  title  CRIMINAL  LAW. 

2.  Larceny  distinguished  frcm  embezzle-       vol.  .5.  pp.  43,  61. 

ment. — Grin  v.  Shine,  187  U.   S.  181,  47  L.  "Where    the    possession    has    been    ob- 

Ed.  130,  following  Moore  v.  United  States,  tained  through  a  trick  or  device,  with  the 

160  U.  S.  268,  40  L.   Ed.  422.  See  the  title  intent,   at   the    time   the   party   receives   it„ 

EMBEZZLEMENT,   vol.    5,    p.    742.  to   convert   the   same   to  his   o\tn   use,  and 

Where   an   employer   entrusted   and  de-  the    owner    of   the   property    parts   merely 

livered  a  check  to  an  employee,  who  sub-  with    the    possession    and    not    with    the 

sequently    received    the    money    from    the  title,  the  offense  is  larceny."  Grin  v.  Shine^ 

bank    and    then    absconded    w"ith    it,     this  187  U.  S.  181,  196,  47  L.  Ed.  130. 

is    not    larceny,    but    embezzlement.     Grin  4.  Jolly  v.  United  States,  170  U.  S.  402,. 

V.   Shine,   187   U.   S.   181,   47   L.    Ed.    130.  404,   42    L.   Ed.    108.5. 

3.  Possession  of  property. — If  one,  5.  Intent  an  essential  element. — United 
through  false  representations,  obtains  the  States  v.  Northway,  120  U.  S.  327,  335,  30 
possession   of   personal   property   with   the  L.  Ed.  664. 

consent  of  the  owner,  but  without  a  6.  Choses  in  action  not  subjects  of  lar- 
change  of  the  general  title,  he  is  guilty  ceny. — Jolly  v.  United  States,  170  U.  S.. 
of  larceny,  upon  subsequently  converting  402,  407,  42  L.  Ed.  1085. 
the  same"  to  his  own  use,  if'  he  had  the  7.  Paper  itself  was  subject  of  larceny- 
felonious  intent  to  steal  the  property  at  — Jolly  v.  United  States,  170  U.  S.  402,  407» 
the    time    the    possession     was     obtained.  42   L.   Ed.   1085. 

(844) 
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Postage  Stamps. — Hence,  to  make  stamps,  while  unissued  and  in  the  hands 
•of  the  government,  the  subject  of  larceny  is  not,  any  very  great  departure  from 
the  general  doctrine  of  the  common  law.^ 

Value  of  Property. — The  stealing  of  one  cent  is  larceny  as  truly  as  the 
stealing  of  a  thousand  dollars.  The  amount  may  vary  the  degree,  but  it  does 
not  change  the  character  of  the  crime. ^ 

Jurisdiction. — If  goods  are  taken  in  one  state  and  appropriated  to  the  use 
■of  the  defendant  in  another   state,  the  latter  state  has   jurisdiction.^*^ 

The  Indictment — Gist  of  Indictment. — The  whole  gist  of  an  indictment 
for  larceny  lies  in  the  allegation  that  the  defendant  stole,  took,  and  carried 
away  specified  goods  belonging  to  the  person  named.' ^ 

Particular  Allegations. — The  question  as  to  the  legal  existence  of  the  per- 
son alleged  to  be  the  owner  of  the  property  in  an  indictment  for  larceny  can 
■arise  only  at  the  trial  upon  the  evidence. ^2 

LASCIVIOUS.— See  note  1. 

L^ST  ENTRY.— See  note  2. 

LATENT.— See  note  3. 

LATERAL  SUPPORT.— See  the  title  Adjoining  Landowners,  vol.  1, 
p.  117. 

LATERAL  OR  BRANCH  RAILROADS.— See,  generally,  the  title  Rail- 
roads. And  see  Branch  Railroads,  vol.  3,  p.  513.  As  to  exemption  of  branch 
roads  from  taxation,  see  the  title  Taxation. 

LATITAT.— See  the  title  Trespass. 

LAW. — "  'Law'  has  been  defined  by  a  writer,  whose  definitions  especially 
"have  been  the  theme  of  almost  universal  panegyric,  'to  be  a  rule  of  civil  con- 
duct prescribed  by  the  supreme  power  in  a  state.'  In  our  system,  the  legisla- 
ture of  a  state  is  the  supreme  power,  in  all  cases  where  its  action  is  not  restrained 

8.  Unissued  stamps  are  subjects  of  lar-  upon  the  fa^o  o;  the  Indictiuent,  but  can 
ceny. — Jolly  v.  United  States,  170  U.  S.  arise  only  at  the  triai  upon  the  evidence, 
402,  407,  42   L.   Ed.   1085.  if  the  question  should  then  be  made.  Rob- 

9.  The  amount  taken  is  immaterial. —  erts  v.  Reilly,  110  U.  S.  80,  96,  29  L.  Ed. 
Erisbie  v.  United  States,  157  U.  S.  160,  544.  See,  generally,  the  title  CORPORA- 
167,   39    L.   Ed.    657.     '  TIONS,  vol.   4,   p.   621. 

10.  Property  taken  in  one  state  and  ap-  1.  Lascivious. — See  the  titles  ADUL- 
propriated  in  another.— Where  the  orig-  TERY,  FORNICATION  AND  LEWD- 
inal  taking  of  bonds  mentioned  in  an  in-  NESS,  vol.  1,  p.  195;  POSTAL  LAWS, 
dictment  for  felony  is  shown  to  have  been  Lascivious  publication. — See  INDE- 
in  Georgia,  whence  they  were  brought  CENT  PUBLICATION,  vol.  6,  p.  903. 
into  New  York  by  the  defendant  and  2.  Last  entry. — As  to  the  meaning  of 
there  fitially  appropriated  to  his  own  use,  the  phrase  "since  last  entering  the  serv- 
then  the  ofifense  charged  is  also  a  crime  ice,"  see  the  title  ARMY  AND  NAVY, 
in  New  York  against  its  laws.    Roberts  v.  vol.  2,  p.  513. 

Reilly,   116   U.   S.   80,  29   L.    Ed.    544.    See  3.  Latent      ambiguity.— See      PATENT 

the  title  VENUE.  AND  LATENT  AMBIGUITY.     And  see 

11.  "Stole,    took    and    carried    away."—      the  title  PAROL  EVIDENCE. 

Moore  v.  United  States,  160  U.  S.  268,  40  Latent  defect.— An  exception  in  a  bill  of 

L.   Ed.   422.    See   the   title    PLEADING.  lading  exempting  the  ship  owner  from  loss 

The  ordinary  form  of  an  indictment  for  or  damage  from  latent  defects  in  the  hull 

larceny  is  that  J.   S.,  late  of,   etc.,  at,   etc.,  of  the  ship  does  not  operate  to  relieve  him 

in    the    county    aforesaid    (specifying    the  from    damages    caused   by   a    state    of   un- 

property),    of    the    goods    and    chatties    of  seaworthiness  existing  at  the  inception   of 

one  J.  N.  "feloniously  did  steal,  take,  and  the  voyage,  at  the  time  the  bill  of  lading 

carry  away."    Moore  v.  United  States,  160  was  signed,  it  being  due  to  a  latent  defect 

U.  S.  268.  273,  40  L.  Ed.  422.  in  a  rivet  in  the  bulkhead  between  a  hold 

12.  Allegation  as  to  existence  of  owner.  and  the  peak  tank  just  forward  of  it,  al- 
— The  objection  to  an  indictment  for  lar-  lowing  water  to  pour  from  the  tank  upon 
ceny  that  it  does  not  appear  that  the  cor-  merchandise  in  the  ship.  The  Carib 
poration  averred  to  be  the  owner  of  the  Prince,  170  U.  S.  655,  659,  42  L.  Ed.  1181. 
property,  the  subject  of  the  larceny  See,  also,  the  Calendonia,  157  U.  S.  124,  39 
■charged,  is  a  person  in  law  capable  of  such  L.  Ed.  644.  And  see  the  title  SHIPS  AND 
■ownership,  is  not  a  matter  of  law  arising  SHIPPING. 
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by  the  constitution  of  the   United   States.     Where  it  is  so  restrained,   the  leg- 
islature ceases  to  be  the  supreme  power,  and  its  acts  are  no  law."^ 


1.  Ogden  V.  Saunders,  12  Wheat.  213, 
347,  6  L.  Ed.  606.  See,  also,  Memphis 
V.  Brown,  20  Wall.  289,  304,  22  L-  Ed.  264. 

Custom  and  usage. — The  supreme  court 
has  uniformly  held  "that  in  the  term  laws 
(as  used  in  treaties),  is  included  custom 
and  usage,  when  once  settled;  though  it 
may  be  'comparatively  of  recent  date,  and 
is  not  one  of  those  to  the  contrary  of 
which  the  memory  of  man  runneth  not, 
which  contributed  so  much  to  make  up 
the  common  law  code,  which  is  so  justly 
\enerated.' "  Strother  v.  Lucas,  12  Pet. 
410,  436,  9  L.  Ed.  1137.  See,  also,  United 
States  V.  Arredondo,  6  Pet.  691,  714,  8  L. 
Ed.  547. 

"There  is  another  source  of  law  in  all 
governments — usage,  custom,  which  is  al- 
ways presumed  to  have  been  adopted  with 
the  consent  of  those  who  may  be  affected 
by  it.  In  England,  and  in  the  states  of  this 
Union  which  have  no  written  constitution, 
it  is  the  supreme  law,  always  deemed  to 
have  had  its  origin  in  an  act  of  a  state  leg- 
islature of  competent  power  to  make  it 
valid  and  binding,  or  an  act  of  parliament; 
which,  representing  all  the  inhabitants  of 
the  kingdom,  acts  with  the  consent  of  all, 
exercises  the  power  of  all,  and  its  acts  be- 
come binding  by  the  authority  of  all 
*  *  *  so  it  is  considered  in  the  states 
and  by  this  court.  *  *  *  A  general  cus- 
tom is  a  general  law,  and  forms  the  law  of 
a  contract  on  the  subject  matter;  though 
at  variance  with  its  terms  it  enters  into 
and  controls  its  stipulations,  as  an  act  of 
parliament  or  state  legislature."  United 
States  V.  Arredondo,  6  Pet.  691,  714,  8  L. 
Ed.  547.  See  the  titles  COMMON  LAW, 
vol.  3,  p.  958;  USAGES  AND  CUSTOMS. 

Obligatory  though  no  penalty  imposed. 
— "A  law  is  an  expression  of  the  public 
will;  which,  when  expressed,  is  not  the  less 
obligatory,  because  it  imposes  no  penalty." 
Ware  v.  Hylton,  3  Dall.  199,  212,  1  L.  Ed. 
568. 

The  laws  of  a  state. — See  the  title 
COURTS,  vol.  4,  p.  1051. 

Judicial  decisions  as  laws. — See  the  ti- 
tles COURTS,  vol.  4,  p.  1051;  INPAIR- 
MENT  OF  OBLIGATION  OF  CON- 
TRACTS, vol.  6,  p.  773. 

Law  used  in  sense  of  statute. — As  to  law 
being  used  in  the  sense  of  statute,  see  In 
re  Neagle,  135  U.  S.  1,  93,  34  L.  Ed.  55,  dis- 
senting opinion  of  Justice  Lamar;  Tennes- 
see V.  Doris,  100  U.  S.  257,  264,  25  L.  Ed. 
64S. 

Law  of  the  United  States. — As  to  what 
constitutes  a  law  within  the  meaning  of 
the  provision  as  to  granting  writs  of  ha- 
beas corpus  by  the  federal  courts  where 
one  is  confined  for  acts  done  "in  pursuance 
of  a  law  of  the  United  States,  "see  the  title 
HABEAS  CORPUS,  vol.  6,  p.  621. 


"The  laws  of  an  absolute  monarchy  are 

not  its  legislative  acts — they  are  the  will 
and  pleasure  of  the  monarch,  expressed  in 
various  ways;  if  expressed  in  any,  it  is  a 
law;  there  is  no  other  lawmaking,  law-re- 
pealing power — call  it  by  whatever  name,, 
a  royal  order,  an  ordinance,  a  cedula,  a  de- 
cree of  council,  or  an  act  of  an  authorized 
officer,  if  made  or  promulgated  by  the 
king,  by  his  consent  or  authority,  it  be- 
comes, as  to  the  persons  or  subject  matter 
to  which  it  relates,  a  law  of  the  kingdom." 
United  States  v.  Arredondo,  6  Pet.  691, 
714,  8  L.  Ed.  547. 

State  constitutions.— See  the  title  IM- 
PAIRMENT OF  OBLIGATION  OF 
CONTRACTS,  vol.  6,  p.  772. 

Ordinance.— See  the  title  IMPAIR- 
MENT OF  OBLIGATION  OF  CON- 
TRACTS, vol.  6,  p.  778. 

Ordinances  laying  taxes. — The  ordi- 
nances of  municipal  corporations  laying 
taxes  cannot  be  regarded  as  the  revenue 
laws  of  the  state  from  which  they  derive 
their  power  of  laying  taxes,  within  the 
meaning  of  the  act  of  June  30th,  1870, 
which  makes  it  the  duty  of  the  court  ta 
give  to  causes,  where  the  execution  of  the 
revenue  laws  of  any  state  are  enjoined  or 
suspended  by  judicial  order,  preference,  or 
priority  over  all  other  civil  causes.  Da- 
venport City  V.  Dows,  15  Wall.  390,  21  L. 
Ed.  96. 

An  unconstitutional  act  is  not  a  law;  it 
confers  no  rights;  it  imposes  no  duties;  it 
affords  no  protection;  it  creates  no  office; 
it  is,  in  legal  contemplation,  as  inoperative 
as  though  it  had  never  been  passed.  Nor- 
ton V.  Shelby  County,  118  U.  S.  425,  442, 
30  L.  Ed.  178. 

"It  is  not  every  act,  legislative  in  form,. 
that  is  law.  Law  is  something  more  than 
mere  will  exerted  as  an  act  of  power.  It 
must  be,  not  a  special  rule  for  a  particu- 
lar person  or  a  particular  case,  but,  in  the 
language  of  Mr.  Webster,  in  his  familiar 
definition,  'the  general  law,  a  law  which 
hears  before  it  condemns,  which  proceeds 
upon  inquiry,  and  renders  judgment  only 
after  trial,'  so  'that  every  citizen  shall  hold 
his  life,  liberty,  property  and  immunities 
under  the  protection  of  the  general  rules 
which  govern  society,'  and  thus  excluding, 
as  not  due  process  of  law,  acts  of  attain- 
der, bills  of  pains  and  penalties,  acts  of 
confiscation,  acts  reversing  judgments,  and 
acts  directly  transferring  one  man's  estate 
to  another,  legislative  judgments  and  de- 
crees, and  other  similar  special,  partial  and 
arbitrary  exertions  of  power  under  the 
forms  of  legislation.  Arbitrary  power,  en- 
forcing its  edicts  to  the  injury  of  the 
persons  and  property  of  its  subjects,  is  not 
law,  whether  manifested  as  the  decree  of 
a  personal    monarch   or  of  an  impersonal' 
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LAWFUL.— See  note  1. 

LAW  MERCHANT.— See  the  title  B1L1.S,  Notes  and  Checks,  vol.  3,  p.  257. 


multitude."     Hurtado  v.  California,  110  U. 
S.  516,  535,  28  L-   Ed.  232. 

Law  and  equity. — As  to  the  meaning  of 
the  terms  "law  and  equity,"  as  used  in  the 
constitution  in  regard  to  the  judicial  power 
conferred  upon  the  United  States,  see  the 
title  COURTS,  vol.  4,  p.  903. 

State  laws  as  rules  of  decision. — See  the 
title  COURTS,  vol.  4,  p.  1049. 

Laws  of  several  states  guarded  as  laws 
of  decision,  see  the  title  COURTS,  vol.  4, 
p.  861. 

As  limited  by  law.— See  LIMIT- 
LIMITED. 

Chartered  by  law. — The  words  "char- 
tered by  law"  as  used  in  the  statute  of 
Minnesota  requiring  a  surveyor  general  to 
survey  all  logs  and  timber  running  out  of 
any  boom  chartered  by  law  in  his  district, 
are  not  to  be  understood  as  referring 
simply  to  corporations  incorporated  under 
special  acts.  A  corporation  which  is 
organized  under  a  general  law  is  as  much 
"chartered  by  law"  as  one  whose  organ- 
ization is  provided  for  by  special  act.  So 
that  on  the  face  of  this  statute,  and  giving 
to  its  words  their  natural  meaning,  it  in- 
cludes every  corporation,  whether  incc<r- 
porated  under  general  or  special  law, 
with  authority  to  maintain  a  boom.  Lind- 
say, etc.,  Co.  V.  Mullen,  176  U.  S.  126,  136, 
44   L.    Ed.   400. 

Law  of  the  land. — For  definition  and  full 
discussion,  see  the  title  DUE  PROCESS 
OF   LAW.  vol.  .3,  pp.  508,  .509.  515,  etc. 

1.  Lawful  authorities. — Where  a  treaty 
with  Spain  provided  that  grants  of  land 
made  before  a  certain  date  by  the  king, 
"or  by  his  lawful  authorities  in  the  said 
territories,"  ceded  to  the  United  States, 
should  be  ratified  and  confirmed  to  the 
persons  in  possession  of  the  land,  and  in 
the  ratification  of  the  treaty  the  term 
"competent  authorities"  was  used,  the 
terms  were  held  to  be  of  equivalent  im- 
port and  must  be  taken  to  mean  "by  those 
persons  who  exercised  the  granting  power, 
by  authority  of  the  king."  United  States 
V.  Clarke,  8  Pet.  436,  449,  8  L.  Ed.  1001; 
Mitchell  V.  United  States,  9   Pet.  711,  735, 

9  L.  Ed.  283.     See  Smith  v.  United  States, 

10  Pet.   326,   331,   9    L.    Ed.   442.      And    see, 
generally,  the  title  PUBLIC  LANDS. 

Lawful  capture  within  the  meaning  of 
a  warranty  of  insurance  "free  froin  loss  or 
expense  arising  from  capture"  is  a  cap- 
ture made  by  a  declared  enemy,  lawfully 
commissioned,  and  according  to  the  laws 
of  war,  and  unlawful  when  made  other- 
wise. Mauran  v.  Insurance  Co.,  6  Wall.  1, 
10,  18  L.  Ed.  836.  See,  generally,  the  title 
MARINE  INSURANCE. 

Lawful  current  money. — See  CUR- 
RENT, vol.  5.  p.  154. 

A  lawful  discharge,  in  its  general  sig- 
nification,   extended    to,   and   was    satisfied 


by,  any  discharge  obtained  under  the  leg- 
islative  authority  of  the  state  as  the  term 
was  used  in  a  bond  requiring  the  debtor 
to  remain  a  true  prisoner  until  he  should 
be  lav/fully  discharged,  without  commit- 
ting any  manner  of  escape,  during  the  time 
of  restraint.  Mason  v.  Haile,  12  Wheat. 
370,  377,  6  L.  Ed.  660.  See,  generally,  the 
title  PRISONS  AND  PRISONERS. 

Under  the  laws  of  Rhode  Island,  a  dis- 
charge, according  to  the  act  for  the  relief 
of  poor  prisoners  for  debt,  although  ob- 
tained by  fraud  and  perjury,  was  a  lawful 
discharge,  and  not  an  escape.  Ammidoa 
V.  Smith,  1  Wheat.  447,  4  L.  Ed.  133. 

Lawful  heirs.— See  the  title  HEIR 
HEIRS  AND  THE  LIKE,  vol.  6,  p.  690. 
Lawful  merchandise.— The  stipulation  of 
a  charter  party  of  a  ship  to  take  a  cargo 
of  lawful  merchandise,  implies  that  the 
articles  composing  the  cargo  shall  be  in 
such  condition,  and  be  put  up  in  such  form, 
that  they  can  be  stowed  and  carried  with- 
out one  part  damaging  the  other.  Ac- 
cordingly where  lard,  leaking  from  casks 
in  which  it  was  packed,  was  brought  to  a 
ship,  for  shipment,  under  a  charter  party^ 
containing  a  condition  to  take  "a  cargo  of 
lawful  merchandise,"  the  hold  of  which 
ship  was,  at  the  time,  loaded  with  grain, 
the  master  was  justified  in  refusing  to  re- 
ceive it  in  that  condition,  he  being  of  opin- 
ion, in  the  honest  exercise  of  his  judgment, 
that  it  could  not  be  carried  without  injury 
to  the  rest  of  the  cargo.  Boyd  v  Moses, 
7  Wall.   316,  19   L.   Ed.   192. 

Lawful  money. — "Whether  the  contract 
be  for  the  delivery  or  payment  of  coin  or 
bullion,  or  other  property,  damages  for 
nonperformance  must  be  assessed  in  law- 
ful money;  that  is  to  say,  money  declared 
to  be  legal  tender  in  payment,  by  a  law 
made  in  pursuance  of  the  constitution  of 
the  United  States."  Butler  v.  Horwitz,  7 
Wall.  258,  260,  19  L.  Ed.  149.  See,  also, 
Bronson  v.  Rodes,  7  Wall.  229,  19  L.  Ed. 
141.     And  see  the  title  PAYMENT. 

Lawful  owner. — As  used  in  §  5  of  the 
Prize  Act  of  June  26,  1812,  providing  that 
all  vessels,  goods  and  efifects,  the  property 
of  citizens  of  the  United  States,  captured 
by  the  enemy  on  recapture  should  be  re- 
stored to  the  lawful  _  owners,  the  term 
lawful  owners  meant  the  lawful  owners 
at  the  time  of  the  recapture  but  the  lawful 
owner  of  recaptured  property,  which  had 
been  already  lawfully  condemned,  was  net 
the  original  proprietor,  but  the  person  who 
had  succeeded  to  that  title,  under  the  de- 
cree of  condemnation.  The  Star,  3  Wheat. 
78,  89.  4  L.  Ed.  338. 

Lawful  structure. — As  to  a  bridge  con- 
stituting a  lawful  structure,  see  the  title 
BRIDGES,   vol.    3,    p.    522. 

Lawfully  summoned. — See  the  title 
CORONERS,  vol.  4,  p.  620. 
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LAW  OF  NATIONS. — See  the  title  International  Law,  ante,  p.  239. 

LAW  OF  THE  CASE.— See  the  titles  Appeal  and  Error,  vol.  2,  p.  412; 
Res   Adjudicata. 

LAW  OF  THE  ROAD.— See  the  titles  Collision,  vol.  3,  p.  884;  Streets 
AND  Highways. 

LAWYER. — See  the   title  Attorney  and  Client,  vol.  2,  p.   703. 

LAY. — See  note   1. 

LEADING  QUESTIONS.— See  the  title  Witnesses.  As  to  whether  the 
discretion  may  be  reviewed,  see  the  title  Appeal  and  Error,  vol.  1,  p.  992. 

LEAGUE. — "The  old  legal  league,  by  the  laws  of  Spain,  and  which  was 
adopted  in  Mexico,  consisted  of  5.000  varas ;  and  a  vara  in  Texas  has  always 
been  regarded  as  equivalent  to  ZZYs  English  inches,  making  the  league  equal 
to  a  little  more  than  2.63  miles  and  the  square  league  equal  to  4,428  4/10 
acres.  This  is  perfectly  well  understood  in  Texas,  where  controversies  re- 
specting Spanish  titles  are  constantly  brought  before  the  courts. "^ 

LEASE.— See  note  3. 

LEAVE— LEAVING.— See  note  4. 

LEAVE  OF  COURT.— See  the  titles  Amendments,  vol.  1,  p.  303;  Bill  of 
Review,  vol.  3,  p  250;  Receivers.  As  to  necessity  of  leave  of  court  for  with- 
drawal of  appearance,  see  the  titles  Appeal  and  Error,  vol.  2.  p.  289;  Ap- 
pearances, vol.  2,  p.  459.  As  to  right  of  receiver  to  appeal  without,  see  the 
title  Appeal  and  Error,  vol.  2,  p.  59.  As  to  necessity  for  leave  to  file  cross 
bill,  see  the  title  Cross  Bills,  vol.  5,  p.  138. 

LEDGER. — See  the  title  Documentary  Evidence,  vol.  5.  p.  463. 

LEGACY. — See,  generally,  the  title  Wills.  As  to  charge  of  legacies,  see 
the  title  Marshaling  Assets  and  Securities. 

LEGAL.— See  note  5. 


1.  Lay.— See  Thomas  v.  Osborn,  19 
How.  22,  33,  15  L.  Ed.  534,  dissenting 
opinion  of  Chief  Justice  Taney. 

Laid  off.— See  the  title  INDIANS,  vol. 
«,  p.  940. 

?.  United  States  v.  Perot,  98  U.  S.  428, 
430,   25   L.    Ed.  251. 

3.  Lease. — By  the  statute  of  Illinois  of 
February  12,  1855,  all  railroad  companies 
incorporated  under  the  laws  of  the  state 
were  empowered  to  make  "contracts  and 
arrangements  with  each  other,  and  with 
rail'-'iad  corporations  of  other  states  for 
leasing  or  running  their  roads,  or  any  part 
thereof."  By  the  grammatical  and  the 
natural  construction,  the  words  "their 
roads"  include  roads  of  Illinois  corpora- 
tions, as  well  as  roads  of  corporations  of 
other  states,  and  the  power  conferred  on 
corporations  of  Illinois  to  make  contracts 
"for  leasing"  such  roads  includes  making, 
as  well  as  taking,  leases  thereof.  St.  Louis, 
€tc.,  R.  Co.  V.  Terre  Haute,  etc.,  R.  Co., 
145  U.  S.  393,  402,  36  L.  Ed.  738.  See  the 
titles  LANDLORD  AND  TENANT,  ante, 
p.   827;   RAILROADS. 

4.  Leaving. — Under  the  statute  of  Illi- 
nois authorizing  the  sale  of  the  real  estate 
of  a  decedent,  and  directing  the  executor 
or  administrator  to  make  out  a  petition  to 
the  county  court  "stating  therein  what 
real  estate  the  said  testator  or  intestate 
may  have  died  seized  of,"  a  statement  of 
the  real  estate  which  he  died  leaving  is  a 
sufficient  compliance  with  the  statute.  The 


court  said:  "The  term  leaving,  used  in 
this  connection,  is  the  synonym  of  owning. 
It  is  idiomatic  rather  than  dialectic,  and  is 
believed  to  obtain  in  this  sense  throughout 
the  country  where  so  applied.  This  is 
sufficient.  Such  a  petition  need  not  fol- 
low the  language  of  the  statute  and  be 
drawn  with  the  accuracy  of  an  indictment." 
McNitt  V.  Turner,  16  Wall.  352,  363,  21  L. 
Ed.  341. 

Leave  of  absence. — As  to  an  army  offi- 
cer's "awaiting  orders"  not  constituting  a 
leave  of  absence,  see  the  title  ARMY 
AND  NAVY,  vol.  2,  p.  501. 

5.  Legal  assets  "are  such  as  come  into 
the  hands  and  power  of  an  executor  or  ad- 
ministrator, or  such  as  he  is  intrusted  with 
by  law  virtute  officii  to  dispose  of  in  the 
course  of  his  administration.  In  other 
words,  whatever  an  executor  or  adminis- 
trator takes  qua  executor  or  adminis- 
trator, or  in  respect  to  his  office,  is  to  be 
considered  legal  assets."  Freedman's  Sav- 
ings, etc.,  Co.  V.  Earle,  110  U.  S.  710,  719. 
28  L.  Ed.  301,  quoting  from  Story's  Eq. 
Jur.,  §  551.  See  the  title  EXECUTORS 
AND  ADMINISTRATORS,  vol.  6,  p.  132. 

Legal  discretion.— See  DISCRETION, 
vol.   5,  p.  354. 

The  legal  interest  which  qualifies  a  com- 
plainant other  than  the  state  itself  to  sue, 
where  a  company  is  acting  beyond  the 
warrant  of  the  law  and  in  violation  of  its 
charter,  is  a  pecuniary  interest  in  prevent- 
ing the  defendant  from  doing  an  act  where 
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LEGAL  AND  EQUITABLE  ASSETS.— See  the  titles  Executors  and  Ad- 
ministrators, vol.  6,  p.  132;  Marshai^ing  Assets  and  Se^curitie;s. 


the  injury  alleged  flows  from  its  quality 
and  character  as  a  breach  of  some  legal 
equitable  duty.  A  stockholder  of  the 
company  has  such  an  interest  in  restrain- 
ing it  within  the  limits  of  the  enterprise 
for  which  it  was  formed,  because  that  is 
to  enforce  his  contract  of  membership. 
The  state  has  a  legal  interest  in  prevent- 
ing the  usurpation  and  perversion  of  its 
franchises,  because  it  is  a  trustee  of  its 
powers  for  uses  strictly  public.  Railroad 
Co.  V.  Ellerman,  105  U.  S-  166,  173,  26  L. 
Ed.  1015. 

Legal  mortgage. — In  Nalle  v.  Young, 
160  U.  S.  624,  639,  40  L-  Ed.  560,  a  case 
involving  the  law  of  Louisiana,  the  court 
said:  "This  was  paraphernal  property. 
The  wife  has  a  legal  mortgage  on  the 
property  of  her  husband  'for  the  restitu- 
tion or  reimbursement  of  her  paraphernal 
property.'  Art.  3319.  'Conventional  mort- 
gage is  that  which  depends  on  covenants. 
Legal  mortgage  is  that  which  is  created  by 
operation  of  law.  Judicial  mortgage  is 
that  which  results  from  judgments.'  Art. 
3287.  A  legal  mortgage  results  by  opera- 
tion of  law,  and  'no  legal  mortgage  shall 
exist,  except  in  the  cases  determined  by 
the    present   code.'      Arts.   3311,   3312." 

Legal  owmer. — A  mortgagee  cannot 
properly  be  said  to  be  embraced  within  the 
terms  of  the  act  of  1891  giving  a  particu- 
lar sum  to  the  legal  owner  or  owners  for 


lands  sold  by  the  government  under  the 
direct  tax  act  of  1861.  But  the  court  said: 
"In  determining,  therefore,  as  we  do,  that 
the  mortgage  creditor  is  not  embraced  in 
the  provisions  of  the  act,  we  are  not  to  be 
understood  as  expressing  an  opinion  upon 
what  construction  might  be  justified  under 
other  facts  and  circumstances  and  for 
other  purposes."  Glover  v.  United  States, 
164  U.  S.  294,  301,  41   L.  Ed.  440. 

Legal  satisJFaction. — The  circuit  court  in 
cases  of  removal  of  causes  from  a  state 
on  the  ground  of  prejudice  or  of  local 
influence  must  be  legally  (not  merely 
morally)  satisfied  of  the  truth  of  the  alle- 
gation that,  from  prejudice  or  local  in- 
fluence, the  defendant  will  not  be  able  to 
obtain  justice  in  the  state  court.  Legal 
satisfaction  requires  some  proof  suitable 
to  the  nature  of  the  case;  at  least,  an  affi- 
davit of  a  credible  person;  and  a  state- 
ment of  facts  in  such  affidavit,  which  suffi- 
ciently evince  the  truth  of  the  allegation. 
The  amount  and  manner  of  proof  required 
in  each  case  must  be  left  to  the  discretion 
of  the  court  itself.  In  re  Pennsylvania  Co., 
137  U.  S.  451,  457,  34  L.  Ed.  738.  See,  gen- 
erally, the  title  REMOVAL  OF  CAUSES. 

Legal  service. — See  Heidritter  v.  Eliza- 
beth Oil  Cloth  Co.,  112  U.  S.  294,  296,  28 
L  Ed.  729.  And  see  the  title  SUMMONS 
AND  PROCESS. 
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CROSS   REFERENCES. 

See  the  titles  De;murre:rs,  vol.  5,  p.  309;  Habeas  Corpus,  vol.  6,  p.  610. 

General  Rule. — Pleading  must  state  facts,  and  not  conclusions  of  law  merely.^ 
What  Are  Legal  Conclusions. — Among  those  general  allegations  in  plead- 
ings which  have  been  held  by  the  supreme  court  to  be  mere  conclusions  of  law, 
or  legal  conclusions,  are  averments  regarding  the  territorial  jurisdiction  of  the 
United    States,^    the   vaHdity    of    foreign    judgments,^    the   invalidity   of   certain 


1.  Alabama  v.  Burr,  115  U.  S.  413,  426, 
29  L.  Ed.  435. 

Applies  to  writ  of  habeas  corpus. — By 
§  754  of  the  Revised  Statutes  it  is  pro- 
vided that  the  complaint  in  habeas  cor- 
pus shall  set  forth  "the  facts  concerning 
the  detention  of  the  party  restrained,  in 
whose  custody  he  is  detained,  and  by  vir- 
tue of  what  claim  or  authority,  if  known." 
Therefore,  mere  averments  of  conclusions 
of  law  are  necessarily  inadequate.  Crae- 
mer  v.  Washington  State,  168  U.  S.  124, 
128,  129,  42  L.  Ed.  407,  citing  Whitten 
V.  Tomlinson,  160  U.  S.  231,  40  L.  Ed.  406; 
Kohl  V.  Lehlback,  160  U.  S.  293,  40  L.  Ed. 
432;  Church  on  Habeas  Corpus,  2  Ed., 
§  91. 

Pleading  legal  effect. — But,  by  the 
elementary  rules  of  pleading,  facts  may  be 
7  U  S  Enc— 54 


pleaded  according  to  their  legal  efifect, 
without  setting  forth  the  particulars  that 
lead  to  it;  and  necessary  circumstances 
implied  by  law  need  not  be  expressed  in 
the  plea.  Sullivan  v.  Iron  Silver  Min.  Co., 
109  U.  S.  550,  555,  27  L.  Ed.  1028. 

2.  Territorial  jurisdiction  of  United 
States. — Where  the  Dingley  act  provided 
for  the  imposition  of  duties  "on  articles 
imported  from  foreign  countries,"  and  in 
plaintiff's  complaint  it  was  asserted  that 
the  Isle  of  Pines  was  "in  possession  of 
and  part  of  the  United  States,"  and  hence 
domestic  territory,  such  assertion  was  a 
mere  conclusion  of  law,  not  admitted  on 
demurrer.  Pearcy  v.  Stranahan,  205  U. 
S.  257,  262,  263,  51  L.  Ed.  793. 

3.  General  allegation  regarding  foreign 
judgments. — General    averments      that      a 
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bonds,^  averments  as  to  fraud,^  the  construction  of  an  instrument,^  or  of  a 
statute/  the  transfer  of  property  rights,^  the  transfer  of  an  exemption  from 
taxation.^  the  failure  to  exercise  a  legal  duty/^  the  destruction  of  stock  of 
consolidating  companies/^  an  averment  that  municipal  bonds  were  issued  pur- 
suant to  law/2  and  an  averment  alleging  indebtedness  and  liability  generally.^* 
But  averments  that  the  mind  is  a  factor  in  curing  the  ills  of  mankind  are  aver- 
ments of  material  facts. ^^ 


foreign  judgment  was  "an  irregular  and 
void  judgment,"  and  that  "said  judgment 
was  irregular,"  and  "without  any  jurisdic- 
tion or  authority  on  the  part  of  the  court 
to  enter  such  a  judgment  upon  the  facts 
and  upon  the  pleadings  in  said  action,"  are 
but  averments  of  legal  conclusions,  and 
wholly  insufficient  to  impeach  the  judg- 
ment, without  specifying  the  grounds 
upon  which  it  is  supposed  to  be  irregular 
and  void,  or  without  jurisdiction  or  au- 
thority to  enter  it.  Ritchie  v.  McMullen, 
159   U.   S.  235,  241,   40   L.   Ed.   133. 

4.  Invalidity  of  bonds. — Where  the 
validity  of  certain  bonds  was  in  question, 
a  demurrer  was  properly  sustained  to  a 
plea  which  did  not  set  forth  sufficient 
facts  to  show  the  invalidity,  and  which 
abounded  in  recitals,  in  statements  as  to 
what  papers  made  exhibits  thereto  pur- 
port to  show,  and  in  conclusions  of  law. 
Chicot  County  v.  Sherwood,  148  U.  S. 
529,  536,  37  L.  Ed.  546. 

5.  Averments  of  fraud.— General  aver- 
ments that  a  certain  arrangement  was 
"colorable,"  a  "fraud,"  "a  breach  of  trust," 
and  a  "scheme,"  without  alleging  the 
essential,  ultimate  facts  upon  which  the 
cause  of  action  reste:'.,  were  mere  aver- 
ments of  legal  conclusion.  Fogg  v.  Blair, 
139  U  S.  118,  127,  35  L.  Ed.  104,  citing 
Dillon  V.  Barnard,  21  Wall.  430,  437,  22  L. 
Ed.  673;  United  States  ?'.  A.nie.=,  99  U.  S. 
35,  45,  25  L.  Ed.  295;  Pullman's  Palace  Car 
Co.  -o.  Missouri  Pac.  R.  Co.,  115  U.  S.  587, 
596,  29  L.  Ed.  499. 

Epithets  do  not  make  out  fraud,  and 
where  the  averments  are  substantially  of 
legal  conclusions,  not  admitted  by  the 
demurrers,  Fogg  v.  Blair,  139  U.  S.  118, 
127,  35  L.  Ed.  104,  they  are  in  themselves 
insufficient  as  stating  a  case  of  fraud. 
Kent  V.  Lake  Superior  Ship  Canal,  etc., 
Co.,   144  U.   S.   75,   91,   36   L-    Ed.   352. 

Fraudulent  loss.— The  allegation  in  a 
declaration  that  a  certain  loss  arose  from 
fraud  is  only  a  conclusion  of  law,  and  if 
the  facts  from  which  the  conclusion  is 
drawn  are  not  sufficient  to  show  that  in 
law  the  loss  was  attributable  to  the  fraud, 
the  declaration  is  bad  upon  demurrer. 
Alabama  v.  Burr,  115  U.  S.  413,  426,  29  L- 
Ed.  435. 

6.  Construction  of  instrument. — The 
averments  of  a  bill  as  to  the  support  and 
meaning  of  the  provisions  of  an  inden- 
ture, the  object  of  their  insertion  in  the  in- 
strument, the  obligation  they  imposed 
upon  a  corporation  and  its  trustees,  and 
the  rights  they  conferred  upon   a  plaintifiF 


when  his  contract  was  approved,  are 
matters  of  legal  inference,  conclusions 
of  law  upon  the  constuction  of  the  in- 
denture, and  are  open  to  the  contention 
upon  demurrer,  if  a  copy  of  the  instru- 
ment is  itself  annexed  to  the  bill.  Dillon 
V.  Barnard,  21  Wall.  430,  437,  22  L.  Ed. 
673. 

7.  Construction  of  statute. — Finney  v. 
Guy,  189  U.  S.  335,  343,  47  L.  Ed.  839. 
See  the  title  DEMURRERS,  vol.  5,  p.  310, 
note  95. 

8.  Transfer  of  property  rights. — Louis- 
ville, etc.,  R.  Co.  V.  Palmes,  109  U.  S.  244, 
255,  27  L.  Ed.  922.  See  the  title 
DEMURRERS,  vol.  5,  p.  310,  note  95. 

9.  Transfer  of  exemption  from  taxa- 
tion.— Louisville,  etc.,  R.  Co.  v.  Palmes, 
109  U.  S.  244.  255,  27  L.  Ed.  922.  See  the 
title  DEMURRERS,  vol.  5,  p.  310,  note  95. 

10.  Failure  to  exercise  legal  duty. — The 
statement  in  a  petition  that  by  reason  of 
facts  previously  set  forth,  and  which  do 
not  support  the  conclusion,  the  defendant 
and  its  agent  failed  and  refused,  without 
just  cause  or  excuse,  to  identify  the 
plaintiff  as  the  original  purchaser  of  a 
ticket,  or  to  sign,  date  and  stamp  it,  is  a 
conclusion  of  law,  bad  upon  demurrer. 
Mosher  v.  St.  Louis,  etc.,  R.  Co.,  127  U.  S. 
390,  395,  32  L.  Ed.  249,  citing  Hitchcock 
V.  Buchanan,  105  U.  S.  416,  26  L.  Ed.  1078. 

11.  Destruction  of  corporate  stock. — 
Whether  the  stock  of  a  railway  company 
merged  with  another  company  under  In- 
diana act  of  February  23,  1853,  was  thereby 
rendered  worthless  and  of  no  value,  was 
not  a  question  for  a  jury  to  try.  If  the 
roads  were  consolidated,  with  the  consent 
of  the  plaintiff,  then  it  followed,  as  a  con- 
clusion of  law,  that  the  stock  was  de- 
stroyed and  of  no  value,  such  stock  having 
passed  out  of  existence  the  very  instant 
the  new  corporation  was  created.  Clear- 
water V.  Meredith,  1  Wall.  25,  42,  17  L. 
Ed.   604. 

12.  Lawful  issue  of  bonds. — Pumpelly 
V.  Green  Bay  Co.,  13  Wall.  166,  175,  20  L. 
Ed.  557.  See  the  title  DEMURRERS,  vol. 
5,  p.   310,  note  95. 

13.  General  allegation  of  debt. — The 
final  allegation  in  a  bill,  that  by  reason  of 
causes  aforesaid,  the  defendant  is  in- 
debted and  liable  to  the  plaintiff,  is  a  mere 
conclusion  of  law,  which  is  admitted 
neither  by  demurrer  nor  by  default. 
Cragin  v.  Lovell,  109  U.  S.  194,  199,  27  L. 
Ed.  903. 

14.  Averments  regarding  mental  heal- 
ing.— Averments  in  a  bill  that  the  business 
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Effect  of  Traverse. — Pleadings  which  traverse  or  deny  mere  conchisions  oi 
law  do  not  tender  issue,  and  may  be  demurred  to/^  or,  in  equity,  may  be  dis- 
regarded.^^ 

Effect  of  Demurrer. — The  proper  method  of  objecting  to  a  pleading  whicb 
contains  mere  conclusions  of  law  is  by  demurrer,  and  the  pleading  must  be 
held  bad  if  there  are  not  sufficient  facts  set  out  to  support  such  conclusions." 

Admissions  on  Demurrer. — While  matters  of  fact  well  pleaded  are  ad"- 
mitted  by  a  demurrer,  it  is  equally  well  settled  that  mere  conclusions  of  law 
are  not  admitted  by  such  a  proceeding,  unless  the  facts  and  circumstances  set 
forth  are  sufficient  to  sustain  the  allegation. is  Under  this  rule,  a  demurrer 
does  not  admit  the  alleged  construction  of  an  instrument,  when  the  instrument 
itself  is  set  forth  in  the  record,  in  cases  where  the  construction  assumed  is  re- 
pugnant to  its  language.  1^  Nor  the  construction  of  a  statute  relied  upon  and 
set  forth  by  the  plaintiff,  nor  allegations  of  obligations  imposed  or  rights  con- 
ferred by  it.2o  Nor  does  an  answer  to  a  bill  in  equity  admit  mere  conclusions 
of  law. 21 

Admissions  on  Habeas  Corpus. — General  averments  of  conclusions  of  law, 
in  a  petition  for  a  writ  of  habeas  corpus,  are  not  admitted. -^ 

On  Appeal. — Where  it  is  sought  to  review  special  verdicts,  or  findings  of 
fact  by  the  court,  it  is  no  objection  that  a  clear  legal  conclusion  is  not  stated, ^^ 
and  if  stated,  it  is  not  binding  on  the  reviewing  court. ^-^ 


of  the  complainants  is  founded  "almost 
exclusively  on  the  physical  and  practical 
proposition  that  the  mind  of  the  human 
race  is  largely  responsible  for  its  ills,  and 
is  a  preceptible  factor  in  the  treating, 
curing,  benefiting  and  remedying  thereof, 
and  that  the  human  race  does  possess  the 
innate  power,  through  proper  exercise  of 
the  faculty  of  the  brain  and  mind,  to 
largely  control  and  remedy  the  ills  that 
humanity  is  heir  to,  and  (complainants) 
discard  and  eliminate  from  their  treat- 
ment what  is  commonly  known  as  divine 
healing  and  Christian  science,  and  they 
are  confined  to  practical  scientific  treat- 
ment emanating  from  the  source  afore- 
said," are  not  conclusions  of  law,  but  are 
statements  of  material  facts.  American 
School  of  Magnetic  Healing  v.  Mc- 
Annulty,  187  U.  S.  94,  103,  47  L.  Ed.  90. 

15.  Cannot  traverse  legal  conclusions. — 
Since  traverse  can  only  be  taken  on  mat- 
ter of  fact,  and  it  is  always  inadmissible  to 
tender  an  issue  on  mere  matter  of  law,  a 
replication  which  traverses  a  conclusion 
of  law  is  demurrable.  Clearwater  v. 
Meredith,  1  Wall.  25,  42,  17  L.  Ed.  604. 

16.  In  equity. — A  plea  which  merely 
denies  a  conclusion  of  law  contained  in 
an  equity  bill  will  be  disregarded,  since  it 
does  not  tender  issue  upon  matter  of  fact. 
National  Bank  z'.  Insurance  Co.,  104  U.  S. 
54,    76,   26   L.   Ed.    693. 

17.  May  be  demurred  to. — Chicot 
County  V.  Sherwood,  148  U.  S.  529,  536,  37 
L.  Ed.  546;  Mosher  v.  St.  Louis,  etc.,  R. 
Co.,  127  U.  S.  390,  395,  33  L.  Ed.  249;  Ala- 
bama V.  Burr,  115  U.  S.  413,  426,  29  L.  Ed. 
435.  See,  generally,  the  title  DEMUR- 
RERS, vol.  5,  p.  293. 

18.  Legal  conclusions  not  admitted  on 
demurrer. — United  States  v.  Ames,  99  U.  S. 
35,  45,  25  L.  Ed.  295.  See  the  title  DE- 
MURRERS, vol.  5,  p.  310,  notes  95  and  96. 


19.  Nor    construction    of    instrument. — 

United  States  v.  Ames,  99  U.  S.  35,  45,  25 
L.  Ed.  295.  See  the  title  DEMURRERS, 
vol.  5,  p.  310,  note  95. 

20.  Nor  construction  of  statutes. — 
Pennie  7A  Reis,  132  U.  S.  464,  469,  33  L. 
Ed.  426.  See  the  title  DEMURRERS, 
vol.   5,  p.   310,   note  95. 

21.  Same  rule  in  equity. — Wright  v. 
Morgan,  191  U.  S.  55,  57,  48  L.  Ed.  89.  See 
the  title  DEMURRERS  vol.  5,  p.  311. 

22.  Legal  conclusions  not  admitted  on 
habeas  corpus. — In  a  petition  for  a  writ 
of  habeas  corpus,  verified  by  the  oath  of 
the  petitioner,  as  required  by  §  754  of  the 
Revised  Statutes,  facts  duly  alleged  may 
be  taken  to  be  true,  unless  denied  by  the 
return,  or  controlled  by  other  evidence; 
but  the  general  allegations  in  the  petition, 
that  the  petitioner  is  detained  in  violation 
of  the  constitution  and  laws  of  the  United 
States,  and  of  the  constitution  and  laws  of 
the  particular  state,  and  is  held  without 
due  process  of  law,  are  averments  of  mere 
conclusions  of  law  and  not  of  matters  of 
fact,  and  are  not  admitted.  Kohl  v.  Lehl- 
back,  160  U.  S.  293,  296,  40  L.  Ed.  432, 
citing  Cuddy,  Petitioner,  131  U.  S.  280,  286, 
33  L.  Ed.  154;  Whitten  v.  Tomlinson,  160 
U.  S.  231,  40  L.  Ed.  406.  See,  generally, 
the  title  HABEAS  CORPUS,  vol.  6,  p.   610. 

23.  Failure  to  state  legal  conclusions. — 
Findings  of  facts  are  regarded  in  the  su- 
preme court  in  the  light  of  special  ver- 
dicts. If  a  special  verdict  on  a  mixed 
question  of  law  and  facts  finds  facts  from 
which  the  court  can  draw  clear  conclu- 
sions, it  is  no  objection  to  the  verdict  that 
the  jury  themselves  have  not  drawn  such 
conclusions,  and  stated  them  as  facts  in 
the  case.  French  v.  Edwards,  21  Wall.  147, 
151,  22  L.  Ed.  534. 

24.  Not  binding  on  appellate  court. — 
Where   a    case    is    submitted    to   the   court 
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LEGAL  HOLIDAYS. — See  the  title  Sundays  and  Holidays. 

LEGAL  REPRESENTATIVES,  PERSONAL  REPRESENTATIVES 
AND  REPRESENTATIVES. — The  primary  and  ordinary  meaning  of  the  words 
"representatives,"  or  "legal  representatives,"  or  "personal  representatives," 
when  there  is  nothing  in  the  context  to  con-trol  their  meaning,  is  "executors  or 
administrators,"  they  being  the  representatives  constituted  by  the  proper  court.^ 
The  term  "legal  representatives,"  however,  is  not  necessarily  restricted  to  the 
personal  representatives  of  one  deceased,  but  is  sufficiently  broad  to  cover  all 
persons  who,  with  respect  to  his  property,  stand  in  his  place  and  represent  his 
interests,  whether  transferred  to  them  by  his  act  or  by  operation  of  law.^  It 
may  embrace  the  representative  of  one  by  contract,-"^  and  include  assignees  as 
well   as  executors  and  administrators  ;4    and,  under  the  circumstances  in  which 


without  the  intervention  of  a  jury,  as  pro- 
vided for  by  the  act  of  March  5th,  1865, 
and  the  court  finds  as  a  fact  that  a  con- 
veyance was  made  to  certain  persons  as 
trustees,  and  then  finds  as  a  conclusion  of 
law  that  the  legal  title  remained  in  those 
trustees,  such  finding  does  not  bind  the 
supreme  court  as  a  finding  of  fact  on  ap- 
peal. French  v.  Edwards,  21  Wall.  147, 
22  L.  Ed.  534. 

Legal  presumption  may  negative. — 
Where  a  jury  is  waived  and  the  couit 
finds  as  facts  that  title  to  certain  land 
had  been  vested  in  trustees,  and  that  the 
performance  of  the  trust  has  become  im- 
possible, there  is  a  legal  presumption  that 
the  trustees  reconveyed  the  land,  and  a 
conclusion  of  law  that  title  is  still  in 
trustees  is  manifest  error.  It  is  otherwise 
where  the  court  finds  as  a  fact  that  title 
is  still  in  the  trustees.  French  v.  Edwards, 
21  Wall.  147,  151.  22   L.  Ed.  534. 

1.  Briggs  V.  Walker,  171  U.  S.  466,  471, 
43  L.  Ed.  243.  See,  also,  Morehouse  v. 
Phelps,  21  How.  294,  16  L.  Ed.  140.  See 
the  title  EXECUTORS  AND  ADMINIS- 
TRATORS, vol.  6,  p.   125. 

Executors  or  administrators.  —  "The 
words  legal  representatives  or  personal 
representatives  have  also  been  used  as 
designating  executors  or  administrators, 
and  not  next  of  kin,  in  acts  of  congress 
giving  actions  for  wrongs  or  injuries  caus- 
ing death."  Briggs  v.  Walker,  171  U.  S. 
466,  472,  43  L.  Ed.  243.  Act  of  April  20, 
1871,  c.  22,  §  6,  17  Stat.  15;  Rev.  Stat.,  § 
1981;  Act  of  February  17,  1885,  c.  126;  23 
Stat.  307;  Stewart  r.  Baltimore,  etc..  R. 
Co.,   168   U.    S.   445,   449,   42   L.    Ed.   537 

Executor  the  legal  representative. — An 
act  was  passed  for  the  relief  of  the  estate 
of  a  certain  person  and  conferred  upon  the 
court  of  claims  "jurisdiction  to  hear  and 
determine  the  claim  of  his  legal  reprsent- 
atives"  for  the  proceeds,  in  the  treasury 
of  the  United  States,  of  property  taken  by 
the  government.  It  was  held  that  the  ex- 
ecutor was  the  proper  person  to  represent 
his  estate  and  was  his  legal  representative. 
Briggs  V.  Walker,  171  U.  S.  466,  473,  43  L- 
Ed.   243. 

The  French  Spoliation  Claims. — In  the 
provision  of  the  appropriation  act  of 
March  3,  1891,  c.  540,  concerning  the 
French  Spoliation  Claims,  the  words  per- 


sonal representatives  and  legal  representa- 
tive were  used  to  designate  the  executor 
or  administrator  of  the  original  sufiferer; 
and  money  awarded  by  the  court  of 
claims  to  such  a  representative  was  held 
to  belong  to  the  next  of  kin,  to  the  ex- 
clusion of  assignees  in  bankruptcy,  upon 
the  ground  that  the  act  expressly  so  pro- 
vided. Briggs  V.  Walker,  171  U.  S.  466, 
472,  43  L.  Ed.  243;  Blagge  v.  Balch,  162 
U.  S.  439,  40  L.  Ed.  1032.  See,  generally, 
the  title  UNITED  STATES. 

2.  New  York,  etc.,  Ins.  Co.  v.  Arm- 
strong, 117  U.  S.  591,  597,  29  L.  Ed.  997. 

A  patent  certificate,  or  patent  issued,  or 
confirmation  made  to  an  original  grantee 
or  his  legal  representatives,  embraces 
representatives  of  such  grantee  by  con- 
tract, as  well  as  by  operation  of  law;  leav- 
ing the  question  open  in  a  court  of  justice 
as  to  the  party  to  whom  the  certificate, 
patent,  or  confirmation  should  enure.  Ho- 
gan  V.  Page,  2  Wall.  605,  17  L.  Ed.  854; 
Carpenter  v.  Rannels,  19  Wall.  138,  145,  23 
L.  Ed.  77.  See,  also,  Connoyer  v.  Schaeffer, 
22  Wall.   254,  261,  22   L.   Ed.   837. 

3.  Hogan  v.  Page,  2  Wall.  605,  607,  17  L. 
Ed.  854;  Carpenter  v.  Rannels,  19  Wall. 
138,  145,  22  L.  Ed.  77.  See,  also,  Connoyer 
V.  Shaeffer,  22  Wall.  254,  261,  22  L.  Ed. 
837. 

Purchasers. — An  act  provided  that  where 
any  officer,  soldier  or  sailor  should  have 
fallen,  or  died  in  the  service,  his  heirs  or 
legal  representatives  should  be  entitled  to 
the  same  quantity  of  land,  as  would  have 
been  due  to  such  officer,  had  he  been  liv- 
ing. The  court  said:  "It  is  not  likely,  that 
the  expression,  legal  representatives,  in  the 
act  was  meant  to  apply  to  devisees  of  de- 
ceased officers  and  soldiers  for  whom-  the 
bounty  was  intended,  if  they  had  lived,  be- 
cause, at  the  time  this  law  was  passed, 
there  could  not  be  a  devisor  of  those  lands, 
under  the  general  law.  It  is  more  prob- 
able that  they  were  intended  to  provide 
for  the  case  of  a  person  who  may  have 
purchased  the  right  of  the  officer  or  soldier 
to  such  bounty  as  the  legislature  might 
grant  to  him."  Stevenson  v.  Sullivant,  5 
Wheat.   207,   257,   5   L.   Ed.   70. 

4.  New  York,  etc.,  Ins.  Co.  v  Arm- 
strong, 117  U.  S  591,  597,  29  L.   Ed.  997. 

Successors  and  assignees. — A  contract 
concerning  the  use  of  a  patented  invention 


LETTERS   OF  ADMINISTRATION. 


853 


it  is  used,  it  may  mean  "heirs. "^ 

LEGAL  TENDER.— See  the  titles  Appeal  and  Error,  vol.  1,  p.  697;  Con- 
stitutional Law,  vol.  4,  p.  303 ;  Impairment  of  Obligation  of  Contracts, 
vol.  6,  p.  771 ;    Payment. 

LEGATEES  AND  DISTRIBUTEES.— See  the  titles  Executors  and  Ad- 
ministrators, vol.  6,  p.   163;    Marshaling  Assets  and  Securities;  Wills. 

LEGISLATIVE. — See  Judicial,  Legislative  and  Ministerial,  ante,  p. 
670. 

LEGISLATIVE  JOURNALS.— See  the  titles  Documentary  Evidence,  vol. 
5,  p.  436 ;    Judicial  Notice,  ante,  p.  672. 

LEGISLATURE.— See  the  title  Constitutional  Law,  vol.  4,  p.   L 

LEGITIMATION.— See  the  title  Bastardy,  vol.  3,  p.  207. 

LESSOR  AND  LESSEE.— See  the  title  Landlord  and  Tenant. 

LETTER. — See  the  titles  Best  and  Secondary  Evidence,  vol.  3,  p.  214; 
Documentary  Evidence,  vol.  5,  p.  454;  Letters  oe  Credit;  Postal  Laws. 
As  to  presumption  that  letter  mailed  was  received,  see  the  title  Presumptions 
and  Burden  oe  Prooe.  As  to  decoy  letters,  see  the  title  Postal  Laws.  See 
note  1, 

LETTER  CARRIER.— See  the  title  Postal  Laws. 

LETTERS  OF  ADMINISTRATION.— See  the  title  Executors  and  Ad- 
ministrators, vol.  6,  p.  126. 


bound  the  "parties  and  their  legal  repre- 
sentatives to  the  covenants  and  agree- 
ments of  the  contract."  A  plea  alleged 
that  the  defendants  "are  the  legal  repre- 
sentatives and  successors  and  assignees  in 
business  and  interest"  of  one  of  the  par- 
ties. The  question  being  on  the  suffi- 
ciency of  this  plea,  held,  that  the  defend- 
ants were  the  legal  representatives  of  that 
party  within  the  meaning  of  the  contract. 
Hammond  v.  Mason,  etc.,  Co.,  92  U.  S. 
724,  23   L.   Ed.   767. 

"The  representatives  of  a  deceased  per- 
son are  not  usually  designated  by  the 
term  'assignees.'  "  Sere  v.  Pitot,  6  Cranch 
332,  336,  3  L.   Ed.  240. 

5.  Emerson  v.  Hall,  13  Pet.  409,  413,  10 
L.  Ed.  323;  Dunrow  v.  Walker.  2  Dall.  20.5, 
1  L.  Ed.  350.  See,  also,  Rlagge  v.  Balch, 
162  U.   S.  439,  459,  40   L.   Ed.   1032. 

Heirs  or  alienees. — The  right  of  pre- 
emption to  certain  lands  in  Pennsylvania 
was  secured  to  certain  settlers  and  their 
legal  representatives  by  an  act  of  as- 
sembly. It  was  held  that  by  the  words 
legal  representatives,  heirs  or  alienees  were 
to  be  understood.  Dunrow  v.  Walker,  2 
Dall.   205,   1   L.   Ed.   350. 

1.  Letter. — The  act  of  congress  passed 
on  the  3d  of  March,  1845,  forbids  the 
'■'•nnsportation  of  letters,  packages,  or  other 


mailable  matter,  except  such  as  may  have 
relation  to  some  part  of  the  cargo  or  some 
article  at  the  same  time  conveyed  in  a 
stage  or  other  vehicle,  when  such  trans- 
portation is  over  a  mail  route.  A  letter  or 
order,  although  unsealed,  directing  to- 
bacco to  be  sent  by  the  return  boat  as  a 
commercial  transaction,  was  within  the 
prohibition  of  the  statute.  United  States 
V.  Bromley,  12  How.  88,  13  L.  Ed.  905.  See 
the  title  POSTAL  LAWS. 

Decoy  letters. — A  letter  addressed  to  a 
fictitious  person,  known  to  be  such,  is  a 
letter  within  the  meaning  of  §§  5467  and 
5469  of  the  Revised  Statutes,  relating  to 
the  embezzlement  of  letters  from  the 
mails.  The  court  said:  "If  the  word 
letter  were  given  the  technical  construc- 
tion of  a  written  inessage  or  communica- 
tion from  one  person  to  another,  it  would 
strike  the  whole  system  of  decoy  or  test 
letters,  none  of  which  contain  bona  fiide 
communications.  This  would  render  it 
practicably  impossible  to  detect  thefts  and 
embezzlements  by  employees."  Goode  v. 
United  States,  159  U.  S.  663,  670,  40  L.  Ed. 
297.  See  the  title  POSTAL  LAWS.  And 
see  WRITING,  where  letter  and  writing 
are  distinguished. 

Letters  patent.— See  the  title  PAT- 
ENTS. 


LETTERS  OF  CREDIT. 

Explanatory  Note. — In  many  of  the  cases  it  will  be  found  that  the  words 
"letter  of  credit"  are  used  to  designate  what  is  in  reality  a  guaranty.  Those 
cases  will  be  found  treated  in  their  appropriate  place  in  the  title  Guaranty, 
vol.  6,  p.  580. 

What  Constitutes. — A  blank  indorsement,  upon  a  blank  piece  of  paper,  with 
intent  to  give  a  person  credit,  is,  in  effect,  a  letter  of  credit.^ 

Parties. — In  the  common  case  of  a  letter  of  credit  given  by  A.  to  B.,  the 
person  who,  on  the  faith  of  that  letter,  trusts  B.,  is  admitted  to  have  his  remedy 
against  A.,  although  no  benefit  accrued  to  A.  as  the  consideration  of  his  promise.^ 

Evidence. — When  the  letter  of  credit  told  the  person  to  whom  it  was  written 
to  draw  "when  there  is  a  sufficient  margin,'"  evidence  as  to  the  fact  whether 
there  was  sufficient  margin  or  not  is  clearly  admissible,  unless  there  be  some- 
thing special  to  render  it  not  so.^ 

LETTERS  OF  MARQUE.— See  the  title  Prize. 

LETTERS  OF  RECOMMENDATION.— See  the  titles  Fraud  and  Deceit 

vol.  6.  p.  40^;    Guaranty,  vol.  6,  p.  580. 

LETTERS  PATENT.— See  the  title  Patents. 

LETTER- PRESS  COPY.— The  making  of  letter-press  copies  of  letters  or 
written  matter  is  a  well-known  process,  by  which,  after  a  letter  has  been  writ- 
ten on  ordinary  paper,  it  is  placed  between  the  leaves  of  a  book  filled  with  tissue 
paper,  the  pages  upon  which  the  copy  is  desired  being  usually  dampened  some- 
Avhat  for  that  purpose,  after  wdiich  such  books  is  subject  to  great  pressure  by 
means  of  a  hand  or  other  press.  One  or  more  impressions  may  thus  be  made  of 
the  written  matter  upon  the  leaves  of  this  tissue  paper.'* 

LEVEES. 

CROSS   REFERENCES. 

See  the  titles  Drains  and  Sewers,  vol.  5,  p.  492;  Eminent  Domain,  vol.  5, 
p.  746;  Judicial  Notice,  ante,  p.  672;  Municipal  Corpor.ations  ;  Navigable 
Waters  ;  \\'aters  and  Watercourses. 

As  to  Mexican  grants  for  levee  purposes,  see  the  title  Public  Lands.  As  to 
power  of  levee  board  to  issue  bonds  payable  in  gold  coin,  see  the  title  Appeal 
and  Error,  vol.  1,  p.  698.  As  to  refunding  levee  bonds,  see  the  title  Munici- 
pal, County,  State  and  Federal  Securities.  As  to  levee  act  taxing  non- 
residents property  as  due  process  of  law,  see  the  titles  Special  Assessments; 
Taxation.  As  to  estoppel  to  deny  validity  of  act  authorizing  issuance  of  levee 
bonds  and  assessments,  see  the  titles  Constitutional  Lav^,  vol.  4.  p.  78;  Mu- 
nicipal, County,  State  and  Federal  Securities.  As  to  issuance  of  bonds  for 
building  levee,  see  the  title  Municipal,  County,  State  and  Federal  Securities. 
As  to  crevasse  in  levee  as  grounds  for  ending  lease,  see  the  title  Landlord  and 
Tenant.  As  to  power  to  erect  levees  for  drainage  purposes  see  the  title  Drains 
and  Sewers,  vol.  5,  p.  493.  As  to  imposing  on  levee  districts  taxes  barred  by 
statute  of  limitations,  see  tlie  title  Taxation.  As  to  power  of  municipality 
to  erect  levees,  see  the  title  Municipal  Corporations.     As  to  erection  by  the 

1.  What  is  a  letter  of  credit. — Violett  v.  3.  Evidence. — Mulhall  v  Keenan,  18 
Patton,  5  Cranch   142.  3  L.  Ed.  61.  Wall.  342,  21  L.  Ed.  808. 

2.  To  whom  right  cf  action  belongs. —  4.  Lawrence  v.  Merritt,  127  U.  S.  113, 
Violett  V.  Patton,  5  Cranch   142,   150.  3   L.  114,  32  L.   Ed.  91. 

Ed.  61.   See,  generally,  the  title  PARTIES. 
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public  authorities,  see  the  title  Municipal  Corporations.  As  to  taxation  of 
levee  district  as  impairing  contract,  see  the  title  Taxation.  As  to  liability  of 
public  land  used  for  wharf  and  levee  purposes  to  levy  of  executions,  see  the 
title  Municipal  Corporations.  As  to  a  public  servitude  on  property  for  levee 
purposes,  see  the  titles  DuE  Process  of  Law,  vol.  5,  pp.  564,  565 ;  Easements, 
vol.  5,  p.  690. 

Definition. — A  levee  is  a  construction  for  the  purpose  of  preventing  a  river 
from  inundating  its  banks  in  times  of  flood. ^  Where  the  construction  of  a  levee 
is  authorized  by  statute,  it  must  be   for  the  purpose  provided  in  that   statute. ^ 

Construction  by  Riparian  Owner. — Originally  the  levees  in  Louisiana 
were  made  by  the  riparian  owners,  who  received  their  lands  upon  this  condi- 
tion.^ 

By  Police  Jury, — If  landowners  neglected  their  duty  of  constructing  levees, 
the  police  juries  of  the  several  parishes  were  required  to  have  the  work  done 
and  to  collect  the  expense  from  the  delinquent  landowner.'* 

Under  Special  Statutes. — "In  some  instances,  by  virtue  of  special  statutes, 
the  levees  were  managed  by  the  parish  itself,  or  by  a  district  composed  of  sev- 
eral parishes,  through  proper  officers  appointed  by  the  police  juries,  or  otherwise, 
and  the  necessary  expenses  were  raised  by  means  of  a  tax  levied  upon  the  in- 
habitants."5 

LEVY. — See  the  titles  Attachment  and  Garnishment,  vol.  2,  p.  683;  Ex- 
ecutions, vol.  6,  p.  84.     See  note  6. 

LEVY  COURT.— See  Lew  Court  v.  Coroner,  2  Wall.  501,  507,  17  L.  Ed.  851 

LEWD  AND  LASCIVIOUS  COHABITATION.— See  the  title  Adultery, 
Fornication  and  Lewdness,  vol.   1,  p.  195. 

LEWD  PUBLICATIONS.— See  Indecent  Publications,  vol.  6,  p.  902. 
And  see  the  title  Postal  Laws. 

LEX  DOMICILII.— See  the  title  Domicile,  vol.  5,  p.  473. 

LEX  FORI.— See  the  title  Conflict  of  Laws,  vol.  3,  p.  1086. 

LEX  LOCI  CONTRACTUS.— See  the  title  Conflict  of  Laws,  vol.  3,  p.  1040. 

LEX  LOCI  REI  SIT.®.- See  the  title  Conflict  of  Laws,  vol.  3,  p.  1035. 

LEX  NEMINEM  COGIT,  ETC.— Lex  neminem  cogit  ad  vana  seu  impos- 
sibilia.  the  law  requires  of  no  man  that  which  is  unreasonable  or  impracticable  "^ 

LIABILITY— LIABLE.— See   note   8. 


1.  Definition. — Viterbo  v.  Friedlander, 
120  U.  S.  707,  731,  30  L.   Ed.  776. 

2.  Construction  contrary  to  statute. — The 
work  of  constructing  a  great  levee  along 
the  bank  of  a  river  subject  to  overflow, 
and  independent  of  a  system  of  drainage, 
was  not  embraced  within  the  act  passed 
in  1871  by  the  general  assembly  of  Illinois 
which  provided  for  the  construction  of 
drains  or  ditches  across  the  lands  of 
•others  for  agricultural  or  sanitary  purposes 
and  the  construction  of  levees  when  nec- 
essary for  such  drainage.  O'Brien  v. 
\VheeIo_ck,  184  U.  S.  450,  485,  46  L.  Ed.  636. 

3.  Originally  made  by  riparian  owners. 
—Police  Jury  v.  Britton,  15  Wall.  566,  567, 
21  L.  Ed.  251,  cited  in  Barkley  v.  Levee 
Comm'rs,  93  U.  S.  258,  260,  23  L.  Ed.  893. 

4.  Construction  by  police  jury, — Police 
Jury  V.  Britton,  15  Wall.  566,  567,  21  L. 
Ed.  251. 

5.  Management  by  parish. — Barkley  v. 
Levee  Comm'rs,  9?  U.  S.  258,  260,  23  L. 
Ed.  893;  Police  Jury  v^  Britton,  15  Wall. 
566,  21  L.  Ed.  251. 


6.  Levy  and  sale. — A  provision  in  an  In- 
dian treaty  which  exempts  their  lands  from 
"levy,  sale,  and  forfeiture,"  is  not,  in  the 
absence  of  expressions  so  to  limit  it,  to  be 
confined  to  levy  and  sale  under  ordinary 
judicial  proceedings  only,  but  is  to  be  ex- 
tended to  levy  and  sale  by  county  officers 
also,  for  nonpayment  of  taxes.  The  Kan- 
sas  Indians,   5  Wall.   737,   18   L.   Ed.   667. 

Levying  war.— See  the  titles  TREA- 
SON; WAR. 

7.  Withers  v.  Greene,  9  How.  213,  232, 
13   L.   Ed.    109. 

8.  Liabilities. — A  bank  was  required  by 
law  to  report  the  extent  of  its  liabilities 
to  the  crimptroller  of  the  currency.  The 
term  liability  was  held  to  embrace  con- 
tingent liabilities,  and  it  was  also  held  that 
an  unmatured  note,  payment  of  which  at 
maturity  was  guaranteed  by  the  bank, 
should  be  included  in  the  report.  The 
court  said:  "We  know  of  no  definition  of 
the  word  liability  either  given  in  the  dic- 
tionaries or  as  used  in  the  common  speech 
of  men,   which  restricts   it  to   such  as  are 
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absolute,  or  excludes  the  idea  of  con- 
tingency. In  fact,  it  is  more  frequently 
used  in  the  latter  sense  than  in  the  former, 
as  when  we  speak  of  the  liability  of  an  in- 
surer or  a  common  carrier,  or  the  liability 
to  accidents  or  to  errors;  and  in  Webster's 
Dictionary  the  word  liable  is  said  to  refer 
'to  a  future  possible  or  probable  happen- 
ing, which  may  not  actually  occur;  as, 
horses  are  liable  to  slip;  even  the  sa- 
gacious are  liable  to  make  mistakes.' " 
Cochran  v.  United  States,  157  U.  S.  286, 
296,   39    L.   Ed.   704. 

Liability  ssmonymous  with  punishment. 
— Section  13  of  the  Revised  Statutes  pro- 
vided that  the  repeal  of  a  statute  should 
not  extinguish  any  penalty,  forfeiture  or 
liability  incurred  thereunder.  It  was  urged 
that  the  terms  penalty,  forfeiture  and  lia- 
'">ility  did  not  apply  to  crimes  and  the  pun- 


ishment therefor.  The  court  said:  "These 
words  have  been  used  by  the  great  mas- 
ters of  crown  law  and  the  elementary 
writers  as  synonymous  with  the  word 
'punishment,'  in  connection  with  crimes  of 
the  highest  grade.  *  *  *  Moreover,  any 
man  using  common  language  might  say, 
and  very  properly,  that  congress  had  sub- 
jected a  party  to  a  liability,  and,  if  asked 
what  liability,  might  reply,  a  liability  to 
be  imprisoned.  This  is  a  very  general  use 
of  language,  and  surely  it  would  not  be 
understood  as  denoting  a  civil  proceeding. 
I  think,  therefore,  that  this  word  liability 
is  intended  to  cover  every  form  of  punish- 
ment to  which  a  man  subjects  himself,  by 
violating  the  common  laws  of  the  coun- 
try." United  States  v.  Reisinger,  138  U.  S. 
398,  402,  32   L.  Ed.  480. 
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CROSS   REFERENCES. 

For  libel  and  cross  libel  in  admiralty,  see  the  title  Admiralty,  vol.  1,  p.  163. 

I.    Definitions. 

Of  Libel. — Every  publication,  either  by  writing,  printing  or  pictures,  which 
-charges  upon,  or  imputes  to,  any  person  that  which  renders  h^'m  liable  to  pun- 
ishment, or  which  is  calculated  to  make  him  infamous  or  odious,  or  ridiculous, 
is  prima  facie  a  libel. ^ 

II.    Right  to  Maintain  Action. 

A.  In  General — 1.  Written  Words. — Actions  may  be  maintained  for  de- 
famatory words  published  in  writing  or  in  print,  which  would  not  have  been 
actionable  if  spoken,^  for  the  reason  that  written  words  are  usually  the  result 
of  coolness  and  deliberation.^ 

2.  Spoken  Words. — Oral  slander  actionable  per  se  may  be  divided  into  four 
■classes,  as  follows:  (1)  Words  falsely  spoken  of  a  person  which  impute  to  the 
party  the  commission  of  some  criminal  ofifense  involving  moral  turpitude,  for 
which  the  party,  if  the  charge  is  true,  may  be  indicted  and  punished.  (2) 
W^ords  falsely  spoken  of  a  person  which  impute  that  the  party  is  infected  with 
some  contagious  disease,  where,  if  the  charge  is  true,  it  would  exclude  the 
party  from  society;  or  (3)  Defamatory  words  falsely  spoken  of  a  person,  which 
impute  to  the  party  unfitness  to  perform  the  duties  of  an  office  or  employment  of 
profit,  or  the  want  of  integrity  in  the  discharge  of  the  duties  of  such  an  office 
■or  employment.  (4)  Defamatory  words  falsely  spoken  of  a  party  which  prej- 
udice such  party  in  his  or  her  profession  or  trade.'* 

3.  Distinctions  between  Words  Actionable  Per  Se  and  Per  Quod. — 
Defamatory  words  falsely  spoken  of  a  person,  though  not  actionable  per  se, 
■are  actionable  when  they  occasion  the  party  special  damage.^ 

B.  Words  Charging  Crime. — W^orcls  imputing  crime  to  the  party  against 
whom  they  are  spoken,  which,  if  true,  would  expose  him  to  disgraceful  punish- 
ment,*^ although  the  words  describe  the  crime  in  vulgar  language,  and  not  in 
technical  terms,"  are  actionable  without  any  special  damage.  The  reason  for 
this  rule  is  that  they  render  the  accused  person  liable  to  the  pains  and  penalties 
of  the  criminal  law.*^ 

1.  Libel   defined. — White  v.    Nicholls,   3  4.  When  oral  words  actionable  per  se. — 

How.  26(3,  11  L.  Ed.  591.   See  post,  "Words  Pollard  v.  Lyon,  91  U.  S.  225,  226,  23   L. 

Charging    Crime,"    II,    B.  Ed.  308. 

2.  General  rule  as  to  action  for  written  5.  Oral  words  actionable  when  occasion- 
words. — White  V.  Nicholls,  3  How.  266,  ing  special  damage. — Pollard  v.  Lyon,  91 
285,  11  L.  Ed.  591.  U.   S.   225,  23   L.   Ed.  308.     See  post,  "Spe- 

3.  Reasons  for  rule. — "With  regard  to  cial  Damages,"  IX,  A;  "Averment  of 
that    species    of    defamation    which    is    ef-  Special  Damages,"  X,  A,  1. 

fected  by  writing  or  printing,   or  by  pic-  6.  Words  charging  crime  actionable  per 

tures   and   signs,   and  which   is   technically  se. — Pollard  v.  Lyon,  91  U.  S.  225,  232,  23 

denominated    libel,     although     in     general  L.    Ed.    308.      See   post,    "Imputations    In- 

the    rules    applicable    to    it    are    the    same  volving      Moral        Turpitude,"      II,      D; 

which    apply    to    verbal     slander,    yet    in  "Malice,"  VI. 

other  respects  it  is  treated  with  a  sterner  As  to  words  charging  perjury,  see  post, 

rigor  than  the  latter;  because  it  must  have  "Interpretation   and   Construction,"   III. 

been  effected  with  coolness  and  delibera-  7.     Unnecessary     to     charge     crime     in 

tion,    and    must    be    more   permanent    and  technical   terms. — Pollard   v.    Lyon,   91   U. 

extensive    in    its    operation    than    words,  S.  225,  229,  23   L.  Ed.  308. 

which  are  frequently  the  offspring  of  sud-  8.    Reason    for      the    rule. — Pollard      v. 

den    gusts    of   passion,    and    soon    may    be  Lyon,  91  U.  S.  225,  236,  23  L.  Ed.  308. 

buried  in   oblivion."    White  v.  Nicholls,  3  Offense    must    be    punishable    or   injure 

How.  266.  285,  11  L.  Ed.  591.  social  standing. — State  courts  have  in  manv 


LIBBL  AND  SLANDER. 


859 


C.  Imputation  of  Contagious  or  Loathsome  Disease. — Where  words 
impute  some  foul  or  loathsome  disease  to  the  party  against  whom  they  are 
spoken  which  would  expose  him  to  the  loss  of  some  social  pleasures,  they  are 
actionable  per  se.^ 

D.  Imputations  Involving  Moral  Turpitude. — Unwritten  words,  even  if 
they  impute  immoral  conduct  to  the  party,  are  not  actionable  in  themselves,  un- 
less the  misconduct  imputed  amounts  to  a  criminal  offense,  for  which  the  party 
may  be  indicted  and  punished. ^^ 

E.  Words  Tending  to  Injure  Another  in  His  Trade,  Occupation  or 
Calling. — Where  words  are  spoken  of  a  person  in  an  ofifice  of  profit,  which 
liave  a  natural  tendency  to  occasion  the  loss  of  such  office,  or  which  impute  mis- 
conduct in  it,  they  are  actionable.  And  this  principle  embraces  all  temporal  of- 
fices of  profit  or  trust,  without  limitation,^ i  as,  for  example,  the  business  of  a 
pilot.i2 

III.    Interpretation  and  Construction. ^^ 

A,  Plain  and  Popular  Sense. — In  actions  of  slander,  words  were  formerly 
construed  in  the  mildest  sense  they  would  admit;  but  reason  has  superseded 
such  forced  interpretations,  and  words  are  now  to  be  taken  according  to  their 
■ordinary  import  and  meaning.^"* 

B.  Office  of  Innuendo. — It  is  a  clear  rule  of  law  that  an  innuendo  cannot 
introduce  a  meaning  into  words  broader  than  that  whi-ch  the  words  naturally 
bear,  unless  connected  with  proper  introductory  averments. ^s 


instances  decided  that  words  are  in 
themselves  actionable  whenever  a  crimi- 
nal offense  is  charged,  which,  if  proved, 
may  subject  the  party  to  punishment, 
though  not  ignominious,  and  which  brings 
•disgrace  upon  the  complaining  party;  but 
most  courts  agree  that  no  words  are 
actionable  per  se  unless  they  impute  to 
the  party  some  criminal  offense  which 
may  be  visited  by  punishment  either  of  an 
infamous  character,  or  which  is  calculated 
to  affect  the  party  injuriously  in  his  or  her 
-social  standing.  Pollard  v.  Lyon,  91  U.  S. 
;225,  234,  23   L.   Ed.   308. 

9.  Words  imputing  loathsome  disease 
actionable  per  se. — Pollard  v.  Lyon,  91  U. 
S.  22.5,  23  L.  Ed.  308. 

10.  Right  of  action  for  words  involving 
moral  turpitude. — Pollard  v.  Lyon,  91  U. 
S.   22.5,   228,   23   L.   Ed.   308. 

Spoken  Vi^crds  charging  a  woman  with 
fornication  in  the  District  of  Columbia 
are  not  actionable  per  se,  as  the  miscon- 
•duct  they  impute,  although  involving 
moral  turpitude,  is  not  an  indictable 
offense.  Pollard  v.  Lyon,  91  U.  S.  225,  23 
L.  Ed.  308.  See  the  title  ADULTERY, 
EORNICATION  AND  LEWDNESS, 
vol.   1,  p.  195. 

11.  Words  injuring  another  in  his  busi- 
ness, etc. — White  v.  Nicholls,  3  How.  266, 
285,   11  L.  Ed.   591. 

Generally  speaking,  actions  of  slander, 
founded  on  trifling  causes,  to  gratify  a 
petulant  and  quarrelsome  disposition,  will 
not  be  encouraged  by  the  court;  but  when 
the  reputation,  trade  or  profession  of  a 
citizen  is  really  affected,  every  appeal  to 
the  tribunals  of  our  country  ought  to  be 
Lherally  sustained.  Rue  v.  Mitchell,  2 
Dall.  58,  59,  1   L.  Ed.  288. 

12.  If  the  business  of  a  pilot  is  injured 


by    false   and   injurious   publications    in    a 

newspaper,  he  can  prosecute  the  publishers 
for  libel.  Francis  v.  Flinn,  118  U.  S.  385, 
30  L.  Ed.  165.  See,  generally,  the  title 
PILOTS. 

13.  See,  generally,  the  title  INTERPRE- 
TATION AND  CONSTRUCTION,  ante, 
p.  257. 

14.  Rule  of  construction. — Respublica  v. 
De  Longchamps,  1  Dall.  Ill,  114,  1  L. 
Ed.  59;  Pollard  v.  Lyon,  91  U.  S.  225,  23 
L.  Ed.  308. 

The  sense  in  which  words  are  received 
by  the  world  is  the  sense  which  courts  of 
justice  ought  to  ascribe  to  them,  on  the 
trial  of  actions  for  slander.  Slander  im- 
ports an  injury;  and  the  injury  must  arise 
from  the  manner  in  which  the  slanderous 
language  is  understood.  Rue  v.  Mitchell, 
2  Dall.  58,  59,  1  L.  Ed.  288. 

Words  imputing  perjury. — The  words, 
"You  have  taken  a  false  oath  before  Squire 
Rush,  and  I  can  prove  it,"  when  taken  in 
connection  with  the  innuendo  certainly 
imports  the  crime  of  perjury.  Rue  zk 
Mitchell,  2  Dall.  58,  1  L.  Ed.  288.  See  the 
title  PERJURY. 

15.  Office  of  innuendo. — "*  *  *.  When 
words  are  set  forth  as  having  been 
spoken  by  the  defendant  of  the  plaintiff, 
the  first  question  is,  whether  they  impute 
a  charge  of  felony  or  any  other  infamous 
crime  punishable  by  law.  If  they  do,  an 
innuendo,  undertaking  to  state  the  same 
in  other  words,  is  useless  and  superfluous; 
and,  if  they  do  not,  an  innuendo  cannot 
aid  the  averment,  as  it  is  a  clear  rule  of 
law  that  an  innuendo  cannot  introduce  a 
meaning  to  the  words  broader  than  that 
which  the  words  naturally  bear,  unless 
connected  with  proper  introductory  aver- 
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C.  Questions  of  Law  and  Fact. — Whether  a  certain  pubhcation  amounts, 
to  a  hbel  is  a  question  for  the  court,  where  its  purport  and  understanding  are 
plain  and  unambiguous.^^ 

IV.    Parties  and  Persons  Liable. 

A.  Corporation. — A  corporation  is  responsible  in  an  action  for  the  publi- 
cation of  a  libel. ^'^ 

B.  Joint  Liability. — In  an  action  for  libel,  joint  wrongdoers  are  responsible 
in  equal  degree  for  the  whole  injury,  regardless  of  their  culpability,  and  if  one 
is  sued  alone,  he  is  liable  for  the  vv^hole  damage. ^^ 

C.  Principal  and  Agent. — The  principal  is  responsible  when  his  agent 
publishes  a  libel  by  his  aid  and  procurement,^^  but  when  the  agent  in  his  mere 
personal  capacity  commits  an  act  that  forms  the  basis  of^a  libel,  the  principal 
is  not  responsible.^^ 

V.    Publication. 

The  burden  of  proving  that  the  defendant  published  the  libel  or  slander  is 
on  the  complainant. 21 

VL    Malice. 

A.  Necessity  for  Malice. ^i^ — Malice  is  an  essential  ingredient  in  actions  for 
both  slander  and  libel, 2-  since  slander  or  libel  is  an  injury  inflicted  with  a  wicked 
or  malevolent  motive.     Reason  and  common  sense  would  hence  conclude,  that 


ments."    Pollard  v.  Lyon,  91  U.  S.  225,  233, 
23  L.   Ed.  308. 

16.  Libelous  nature  of  publication  ques- 
tion of  law. — Morgan  v.  Halberstadt,  154 
U.  S.  511,  60  Fed.  Rep.  592. 

17.  Liability  of  corporation  for  libel. — 
Philadelphia,  etc.,  R.  Co.  v.  Quigley.  21 
How.  202,  16  L.  Ed.  73,  approved  in  Wash- 
ington Gas  Light  Co.  V.  Lansden,  172  U.  S. 
534,  43  L.  Ed.  543;  Scott  v.  Donald,  165 
U.  S.  58,  88,  41  L.  Ed.  632.  See  the  title 
CORPORATIONS,  vol.  4,  p.  759. 

"A  corporation  is  liable  for  negligent 
ancf  malicious  torts,  including  libel,  as- 
sault and  battery,  malicious  prosecution, 
and  false  imprisonment.  In  such  cases  the 
place  of  ultra  vires  is  unavailing.  The  cor- 
poration is  estopped  from  setting  up  such 
a  defense.  National  Bank  v.  Graham,  100 
U.  S.  699,  25  L.  Ed.  750."  Daniels  v.  Tear- 
ney,  102   U.   S.  415,  420,  26  L.  Ed.    187. 

18.  Liability  of  joint  wrongdoers. — 
Washington  Gas  Light  Co.  v.  Lansden,  172 
U.  S.  534,  551,  43  L.  Ed.  543. 

Apportioning  damages. — The  plaintifif 
in  bringing  his  action  for  libel  saw  fit  to 
join  the  gas  company  and  several  of  its  of- 
ficers as  individual  defendants.  He  could, 
had  he  so  chosen,  have  brought  his  action 
against  the  company  alone.  All  the  de- 
fendants joined  in  a  plea  of  not  guilty, 
and  the  jury  could  not  find  a  verdict  of 
guilty  against  all,  and  apportion  the  dam- 
ages among  the  several  defendants  by 
giving  a  certain  amount  as  against  the 
company  and  a  certain  other  amount  as 
against  the  individual  defendants.  Those 
of  the  wrongdoers  who  are  sued  together 
and  found  guilty  in  an  action  of  libel  as 
in  other  tort  actions  are  liable  for  the 
whole  injury  to  plaintiff,  without  examin- 
ing the   question  of  the  different   degrees 


of  culpability.  And  if  but  one  is  sued,  he 
is  liable  for  all  the  damages  inflicted  by 
the  most  culpable.  Washington  Gas  Light 
Co.  V.  Lansden,  172  U.  S.  534,  551,  43  L. 
Ed.  543. 

19.  Principal  responsible  for  libel  of 
agent. — Washington  Gas  Light  Co.  v. 
Lansden,  172  U.  S.  534,  550,  43  L.  Ed.  543. 
See  the  title  PRINCIPAL  AND  AGENT. 

Publisher  is  agent  of  party  giving  libel- 
ous information. — If  upon  the  evidence 
the  jur}^  should  be  satisfied  that  the  de- 
fendant furnished  the  publisher  of  a  libel 
with  information  of  a  libelous  character 
regarding  the  plaintifif  for  the  purpose  and 
with  the  intention  of  having  the  same  pub- 
lished, the  defendant  might  be  held  liable 
for  such  publication  on  the  ground  that 
it  was  published  by  his  aid  and  procure- 
ment and  substantially  by  his  agent.  Wash- 
ington Gas  Light  Co.  v.  Lansden,  172  U. 
S.   534,   550,   43 'L.   Ed.   543. 

20.  Principal  not  responsible  for  private 
acts  of  agent. — Washington  Gas  Light  Co. 
V.   Lansden,    172   U.    S.   534,  43    L.    Ed.   543. 

Where  the  general  manager  of  a  gas 
company  writes  a  personal  letter  and  has 
the  same  copied  in  the  company's  letter 
book  and  such  letter  is  used  as  the  basis 
of  a  libelous  publication  concerning  cer- 
tain testimony  made  by  a  former  manager 
in  regard  to  the  price  of  gas,  it  is  held  that 
the  gas  company  is  not  liable.  Washing- 
ton Gas  Light  Co.  v.  Lansden,  172  U.  S. 
534,  43  L.  Ed.  543. 

21.  Burden  of  proof  on  complainant. — 
White  V.  Nicholls,  3  How.  266,  11  L.  Ed. 
591. 

21a.  See  post,  "Averments  of  Malice," 
X,    A,   2:   "Malice,"   VII,    D. 

22.  Malice  is  essential  ingredient. — Phil- 
adelphia, etc.,  R.  Co.  V.  Quigley,  21  How. 
202,  16  L.  Ed.  73. 
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where  thc;re  could  be  motive  of  no  kind  whatever,  there  could  be  no  malice,  and 
therefore  no  offense  of  which  malice  is  the  essential,  the  leading  and  distinguish- 
ing characteristic.23 

B.  Presumption  of  Malice. — The  publication  of  writing,  printing  or  pic- 
tures, which  charges  upon  or  imputes  to,  any  person  that  which  renders  him 
liable  to  punishment,  or  which  is  calculated  to  make  him  infamous  or  odious, 
•or  ridiculous,  implies  malice  in  the  author  and  publisher  towards  the  person  con- 
cerning whom  such  publication  is  made.^'* 

VII.    Privileged  Communications. 

A.  In  General. — Privileged  communications  are  of  four  kinds:  1.  Wher- 
•ever  the  author  and  publisher  of  the  alleged  slander  acted  in  the  bona  fide  dis- 
charge of  a  public  or  private  duty,  legal  or  moral,  or  in  the  prosecution  of  his 
own  rights  or  interests.  2.  Anything  said  or  written  by  a  master  in  giving  the 
•character  of  a  servant  who  has  been  in  his  employment.  3.  Words  used  in  the 
course  of  a  legal  or  judicial  proceeding,  however  hard  they  may  bear  upon  the 
party  to  whom  they  are  used.  4.  Publications  duly  made  in  the  ordinary  mode 
of  parliamentary  proceedings,  as  a  petition  printed  and  delivered  to  the  members 
of  a  committee  appointed  by  the  house  of  commons  to  hear  and  examine  griev- 
ances.^^ 

B.  Absolute  Privilege — 1.  Words  Used  in  Course  of  Judicial  Proceed- 
ings.— Words  used  in  a  course  of  judicial  proceeding  are  protected  by  the  oc- 
casion, and  cannot  form  the  foundation  of  an  action  of  slander  without  proof 
of  express  malice. ^^^  The  reason  for  this  rule  is  that  it  would  be  a  matter  of 
public  inconvenience,  and  would  deter  persons  from  preferring  their  complaints 
against  offenders,  if  words  spoken  in  the  course  of  their  giving  or  preferring 
their  complaint  should  be  deemed  actionable. 2" 

2.  Information  Furnished  Prosecuting  Attorneys. — Where  a  person 
■knowing  of  facts  tending  to  show  the  commission  of  a  crime  lays  these  facts 
"before  the  public  officer  whose  duty  it  is  to  commence  a  prosecution  for  the 
■crime,  public  policy  will  protect  all  such  communications  absolutely  and  without 
reference  to  the  motive  or  intent  of  the  informer  or  the  question  of  probable 
cause,28  for  it  is  the  right  and  duty  of  every  citizen  of  the  United  States  to  com- 
municate to  the  executive  officers  any  information  which  he  has  of  the  commis- 

23.  Reason  why  malice  is  an  essential  "The  doctrine  of  privileged  communica- 
•element. — Philadelphia,  etc.,  R.  Co.  v.  Quig-  tions  rests  upon  public  policy,  'which  looks 
ley,  21  How.  202,  220,  16  L.  Ed.  73.                     to   the   free   and  unfettered   administration 

In  every  instance  of  slander,  either  ver-  of  justice,  though,  as  an  incidental  result, 

bal   or   written,   malice   is   an   essential   in-  it   may,   in   some   instances,   afiford   an    im- 

gredient;  it  must  in  either  be  expressly  or  munity  to  the  evil-disposed  and  malignant 

substantially    averred    in     the    .pleadings;  slanderer.'"   Abbott  v.  Tacoma   Bank,   175 

and   whenever   thus    substantially   averred,  U.  S.  409,  411,  44  L.  Ed.  217. 
and  the  language,  either  written  or  spoken.  Words  used  in  suit  against  bank  direct- 

is  proved  as  laid,  the  law  will  infer  malice  ors. — Where  a  bank  instituted  suit  against 

until  the  proof,  in  the  event  of  denial,  be  several  of  its  former  directors  to  recover 

overthrown,     or     the     language     itself     be  certain  alleged  losses  on  account  of  loans 

satisfactorily    explained.      White    v.    Nich-  made  by  them,  and  that  suit  made  defama- 

olls,   3   How.   266,   286,   11   L.    Ed.   591.  tory  reference  to  one  of  the  directors  and 

24.  Publication  of  defamatory  matter  im-  among  other  things,  charged  substantially 
■plies  malice. — White  z'.  Nicholls,  3  How.  that  he  was  insolvent,  and  where  such 
266,  11  L.  Ed.  591.  See  ante,  "Words  words  are  material  and  pertinent  to  the 
Charging  Crime,"  II,  B.  cause,    they   are    absolutely   privileged    re- 

25.  Four  kinds  of  privileged  communica-  gardless  of  whether  they  are  true  or  false, 
tions. — White  v.  Nicholls,  3  How.  266,  267,  used  maliciously  or  in  good  faith.  Abbott 
11  L.  Ed.  591.  V.  Tacoma  Bank,  175  U.  S.  409,  44  L.  Ed. 

26.  Words    used    in    course    of    judicial       217. 

procedings    privileged. — White  v.  Nicholls,  28.   Communications   to  prosecuting   of- 

3  How.  266,  287,  11   L.   Ed.  591.    See  ante,  ficer   privileged.— Vogel   v.    Gruaz,    110    U. 

"Malice,"  VI;  "Necessity  for  Malice,"  VI,  S.  311,  28  L.  Ed.  158. 

A;   post,   "Averment   of   Malice,"   X,   A,   2.  Where    one    communicated    to    a    state's 

27.  Reason  for  the  rule. — White  v.  Nich-  attorney  of  Illinois,  whose  duty  it  was 
•oils,  3  How.  266,  11  L.  Ed.  591.  to  prosecute  crimes,  that  a  certain  person 
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sion  of  an  offense  against  the  laws  of  his  country,  and  such  information  given 
by  a  private  citizen  is  a  privileged  and  confidential  communication,  for  which 
no  action  of  libel  or  slander  will  lie.^^ 

C.  Qualified  Privilege — 1.  Newspaper  Reports  oe  Judicial  Proceedings. 
—When  one  publishes  the  report  of  a  judicial  proceeding,  it  is  privileged,  but 
he  must  add  nothing  of  his  own.  He  must  not  state  his  opinion  of  the  conduct 
of  the  parties  or  impute  motives  therefor.  That  is  not  a  report  of  what  occurred  ;. 
it  is  simply  his  comment  on  what  occurred,  and  to  it  no  privilege  attaches.^o 

2.  Report  oe  Corporation  to  Stockholders. — In  the  absence  of  any  malice 
or  bad  faith,  a  report  of  a  corporation  to  the  stockholders  is  a  privileged  com- 
munication. But  this  privilege  does  not  extend  to  the  preservation  of  the  report 
and  evidence  in  a  book  for  distribution  amongst  the  persons  belonging  to  the 
corporation,  or  the  members  of  the  community. 3 1 

3.  Letter  to  President  of  the  United  States. — A  communication  to  the 
president  of  the  United  States  must  be  substantially  true  and  not  actuated 
by  malice. 32 

D.  Malice. 32a — Privileged  communications  are  an  exception  to  the  rule  that 
proof  of  malice  cannot  be  required  of  the  plaintiff,  and  the  rule  of  evidence,  as 
to  such  cases,  is  so  far  exchanged  as  to  require  of  the  plaintiff'  to  bring  home  to 
the  defendant  the  existence  of  malice  as  the  true  motive  of  his  conduct.33  Proof 
of  express  malice,  tlipugh  given  in  the  proceedings  before  a  tribunal  appropriate 
for  redressing  the  grievance  represented  to  it,  will  render  the  publication,  pe- 
tition or  proceeding  libelous.     Falsehood  and  the  absence  of  probable  cause  wilF 


had  taken  his  money  and  asked  his  ad- 
vice as  to  whether  he  could,  make  out  a 
case  of  larceny  against  such  person,  such 
communication  is  absolutely  privileged 
and  it  makes  no  difference  that  tliere  was 
evidence  of  the  speaking  of  the  same 
words  to  persons  other  than  the  prosecut- 
ing attorney.  Vogel  v.  Gruaz,  110  U.  S. 
311,  28  L.  Ed.  158. 

29.  Duty  of  citizens  to  communicate  in- 
forrraticn  of  crime. — In  re  Quarles,  158 
U.  S.  532,  536,  39  L.  Ed.  1080,  following 
Vogel  V.  Gruaz,  110  U.  S.  311,  28  L.  Ed. 
158. 

It  is  the  duty  of  every  citizen  to  com- 
municate to  his  government  any  informa- 
tion which  he  has  of  the  commission  of  an 
offense  against  its  laws;  and  a  court  of 
justice  will  not  compel  or  allow  such  in- 
formation to  be  disclosed,  either  by  the 
subordinate  ofificer  to  whom  it  is  given,  by 
the  informer  himself,  or  by  any  other  per- 
son, without  the  permission  of  the  gov- 
ernment, the  evidence  being  excluded  not 
for  the  protection  of  the  witness  or  of  the 
party  in  the  particular  case,  but  upon  gen- 
eral grounds  of  public  policy,  because  of 
the  confidential  nature  of  such  communi- 
cations. Vogel  V.  Gruaz,  110  U.  S.  311, 
316.  28  L.  Ed.  158. 

30.  Newspaper  reports  without  comment 
of  judicial  proceeding  privileged. — Dorr  f. 
United  States,  195  U.  S.  138,  49  L.  Ed.  128. 

"It  seems  to  be  settled  that  a  fair  and 
impartial  account  of  judicial  proceedings, 
which  have  not  been  ex  parte,  but  in  the 
hearing  of  both  parties,  is,  generally  speak- 
ing, a  justifiable  publication.  But  it  is  said 
that  if  a  party  is  to  be  allowed  to  publish 
what  passes  in  a  court  of  justice,  he  must 
publish   the    whole   case,    and   not    merely 


state  the  conclusions  which  he  himself 
draws  from  the  evidence."  Dorr  v.  United 
States,  195  U.  S.  138,  152,  49  L.   Ed.  128. 

The  Philippine  libel  law,  §§  7  and  8, 
allows  the  editor  of  a  newspaper  to  pub- 
lish a  fair  and  true  report  of  judicial  pro- 
ceedings, but  any  libelous  comments  con- 
nected with  such  report  are  excluded. 
Hence,  where  the  headlines  of  a  paper 
over  the  report  of  a  trial  contain  the  words 
"Traitor,  Seducer,  Perjurer,"  and  while 
these  words  were  quoted,  as  well  as  the 
phrase  "Wife  would  have  killed  him," 
their  publication  in  this  manner  was  equiv- 
alent to  a  remark  or  comment  unneces- 
sary to  a  fair  and  truthful  report  of  judicial 
proceedings  and  was  libelous.  Dorr  v. 
United  States,  195  U.  S.  138,  49  L.  Ed.  128. 

31.  Report  of  corporation  to  stockholders 
privileged. — Philadelphia,  etc.,  R.  Co.  v. 
Quigley,  21  How.  202,  16  L.  Ed.  73.  See 
the  title  STOCK  AND  STOCKHOLD- 
ERS. 

32.  Malicious  and  untrue  communica- 
tions not  privileged. — White  v.  Nicholls, 
3  How.  266,  11  L.  Ed.  591. 

Where  one  writes  a  letter  to  the  pres- 
ident of  the  United  States  which  contains 
untrue  and  malicious  charges,  such  letter 
is  not  privileged  and  an  action  of  libel  will 
lie.  White  v.  Nicholls,  3  How.  266,  11  L. 
Ed.  591. 

32a.  Malice.— See  ante,  "Malice,"  VI; 
"Words  Used  in  Course  of  Judicial  Pro- 
ceedings," VII,  B,  1;  post,  "Averments  of 
Malice,"  _X,  A,  2. 

33.  Privileged  communications  remove 
presumption  of  malice. — White  v.  Nich- 
olls, 3   How.  266,  267,   11   L.    Ed.   591. 

In  cases  of  privileged  communications, 
the  only  effect  of  the  change  of  the  rule 
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amount  to  malice.s^     The  question  of  malice  is  to  be  submitted  to  the  jury  upon 
the  face  of  the  Hbel  or  pubhcation  itself.^^ 

VIII.   Justification  and  Defenses. 

A.  Truth  as  a  Defense. — In  actions  for  civil  libel,  the  truth  of  the  state- 
ment is  a  good  defense,^^  but  this  was  not  so  at  common  law  in  a  criminal  pros- 
ecution for  libel.^" 

B.  Publication  of  Other  Matters.— The  publication  of  other  matters  in 
the  same  article  is  no  defense  to  an  action  for  libel.^^ 

C.  Burden  of  Proof. — Proof  of  malice  cannot,  in  cases  of  the  publication  of 
a  libel,  be  required  of  the  party  complaining,  beyond  the  proof  of  the  publica- 
tion itself;  justification,  excuse,  or  extenuation,  if  either  can  be  shown,  must 
proceed  from  the  defendant.^^ 

IX.    Damages. 

A.  Special  Damages. — Special  damage  denotes  compensation  for  injuries 
which  are  the  natural  and  proximate  result  of  the  defamatory  words.**^  Where 
the  words  are  not  in  themselves  actionable,  because  the  offense  imputed  involves 
neither  moral  turpitude  nor  subjects  the  offender  to  an  infamous  punishment, 
special   damage  must  be  alleged  and  proved  in  order  to  maintain  the  action.^ i 

B.  Exemplary  Damages. — Punitive  or  exemplary  damages  are  damages 
beyond  and  above  the  amount  which  a  plaintiff  has  really  suffered,  and  they  are 
awarded  upon  the  theory  that  they  are  a  punishment  to  the  defendant,  and  not 
a  mere  matter  of  compensation  for  injuries  sustained  by  plaintiff.-*^ 


is  to  remove  the  usual  presumption  of 
malice.  It  then  becomes  incumbent  on 
the  party  complaining  to  show  malice, 
either  by  the  construction  of  the  spoken 
or  written  matter,  or  by  facts  and  circum- 
stances connected  with  that  matter,  or 
with  the  situation  of  the  parties,  adequate 
to  authorize  the  conclusion.  White  v. 
Nicholls,   3    How.   266,   267,    11    L.    Ed.    591. 

34.  Proof  of  malice  makes  judicial  pro- 
ceeding libelous. — White  v.  Nicholls,  3 
How.  266,  291,  11  L.  Ed.  591.  (The  court 
must  have  had  in  mind  here  qualified 
privilege.) 

35.  Malice  a  question  of  fact. — White 
V.  Nicholls,  3  How.  266,  291.  11  L.  Ed.  591. 

36.  Truth  a  defense  to  civil  action  for 
libel. — lasigi  v.  Brown,  17  How.  183,  15 
L.  Ed.  205. 

No  individual  can  be  held  responsible 
for  a  statement  of  facts,  however  injuri- 
ous they  may  be  to  an  individual  or  com- 
pany, lasigi  V.  Brown,  17  How.  183,  194, 
15  L.  Ed.  205. 

37.  Truth  no  defense  to  prosecution  for 
criminal  libel. — White  v.  Nicholls,  3  How. 
266,   11    L.   Ed.   591. 

The  publication  of  a  criminal  libel,  ma- 
liciously, and  with  intent  to  defame, 
whether  it  be  true  or  not,  is  clearly  an 
offense  against  law  on  sound  principles. 
White  V.  Nicholls,  3  How.  266,  289,  11  L. 
Ed.  591. 

38.  Publication  of  other  matters  no  de- 
fense.— Where  one  wrote  a  libelous  let- 
ter to  a  publisher,  his  defense  that  other 
matters  were  published  in  the  same  article 
with  the  libel,  is  not  a  good  one.  W^ashing- 
ton  Gas  Light  Co.  v.  Lansden,  172  U.  S. 
534,  43  L.  Ed.  543. 


39.  Burden  of  showing  justification  on 
defendant.— White  v.  Nicholls,  3  How  266, 
11  L.  Ed.  591.  See  the  title  PRESUMP- 
TIO.XS  AND  BURDEN  OF  PROOF. 

40.  Special  damage  defined. — See  ante, 
"Distinctions  between  Words  Actionable 
Per  Se  and  Per  Quod,"  I,  A,  3;  post, 
"Averment  of  Special  Damage,"  X,  A,  1. 
See  the  title  DAMAGES,  vol.  5,  p.  159. 

41.  Special  damage  must  be  alleged  and 
proved. — Pollard  v.  Lyon,  91  U  S.  225, 
237,  23  L.  Ed.  308. 

Special  damage  is  a  term  which  denotes 
a  claim  for  the  natural  and  proximate  con- 
sequences of  a  wrongful  act;  and  it  is  un- 
doubtedly true  that  the  plaintiff  in  such  a 
case  may  recover  for  defamatory  words 
spoken  of  him  or  her  by  the  defendant, 
even  though  the  words  are  not  in  them- 
selves actionable,  if  the  declaration  sets 
forth  such  a  claim  in  due  form,  and  the  al- 
legation is  sustained  by  sufficient  evidence; 
but  the  claim  musfbe  specifically  set  forth, 
in  order  that  the  defendant  may  be  duly 
notified  of  its  nature,  and  that  the  court 
may  have  the  means  to  determine  whether 
the  alleged  special  damage  is  the  natural 
and  proximate  consequence  of  the  defama- 
tory words  alleged  to  have  been  spoken 
by  the  defendant.  Pollard  v.  Lyon,  91  U. 
S.  225,  236,  23  L.  Ed.  308. 

42.  Punitive  damages  defined. — Wash- 
ington Gas  Light  Co.  v.  Lansden,  172  U. 
S.  534.  43  L.  Ed.  543.  See  the  title  EX- 
EMPLARY DAMAGES,  vol.  6,  p.  193. 

Wealth  of  one  joint  defendant  no  basis 
of  punitive  damages  against  all. — While  all 
defendants  joined  are  liable  for  compensa- 
tory damages,  there  is  no  justice  in  allow- 
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X.   Pleading  and  Practice. 

A.  Declaration. — See  the  title  PlKading. 

1.  Averment  of  Special  Damages. — When  special  damage  is  claimed,  the 
nature  of  the  special  loss  or  injury  must  be  particularly  set  forth,  to  support 
such  an  action  for  words  not  in  themselves  actionable.^s 

2.  Averment  of  Malice. — In  a  declaration  for  a  libelous  publication  which 
is  prima  facie  privileged,  the  malice  which  prompted  it  must  be  expressly 
averred,^^  but  it  is  not  indispensable  to  use  the  word  "maliciously"  in  the  decla- 
ration. It  is  sufficient  if  words  of  equivalent  power  or  import  are  used  ■^^  thus, 
for  instance,  the  word  "falsely"  has  been  held  to  be  sufficiently  expressive  of  a 
malicious  intent.^^ 

B.  Plea. — See  the  title  Pleading. 

Justification. — In  an  action  for  libel,  a  plea  that  the  supposed  libel  was  in 
substance  a  true  account  and  report  of  a  trial  has  been  held  bad."*' 

C.  Instructions. — An  instruction  to  the  jury  to  give  exemplary  damage  is 
-erroneous  where  there  is  no  evidence  that  the  injury  was  inflicted  maliciously 
or  wantonly.^  ^ 

D.  Dismissal  of  Actions. — The  trial  court  may  on  motion  for  judgment 
on  the  pleadings  in  an  action  for  a  libel,  dismiss  the  suit  upon  the  ground  that 
the  facts  stated  did  not  constitute  a  cause  of  action,  and  because  the  matters 
alleged  to  be  libelous  were  privileged.'*^ 

XI.    Criminal  Law. 

A  prosecution  for  libel  can  hardly  be  tried  without  exhibiting  to  the  court 
and  jury  the  motives  and  grounds  of  action  of  the  prosecuting  witness-^*^ 

Due  Process  of  Law. — A  statute  of  Kansas  which  provided  that  the  pros- 
ecutor of  a  criminal  libel  should  be  liable  for  all  costs  where  the  jury  find  the 
action  to  have  been  instituted  maliciously  and  without  probable  cause,  does  not 
deprive  such  person  of  liberty  or  property  without  due  process  of  law,  where 

ing  the  recovery  of  punitive  damages  in  an  stance.    Pollard  v.  Lyon,  91  U.  S.  225,  23  L. 

action  of  libel  against  several  defendants,  Ed.  308. 

based    upon    evidence    of    the    wealth    and  ^    Malice   must   be   averred. — White   v. 

ability  to  pay  such  damages  on  the  part  of  Nicholls,   3   Wall.   266,  267,   11   L.   Ed.   591. 

one  of  the   defendants   only.     Washington  g^^,  ,,,-,,,.    ■•M;,iiee."   VI:   "Malice,"  VII.  D. 

Gas  Light  Co.  v.   Lansden,  172  U.  S.  534,  ^^    Word     "maliciously"     not    indispen- 

553,  43  L.  Ed.  543.  sable —White  v.    Xichulls,   :J    How.  266,    11 

In   libel    and   slander  as   in   many   other  ^    Ed.  591. 

civil  actions,  the  wrong  done  to  the  plam-  ^^    ^^^^  ^^  equivalent  import  is   suffi- 

tiff  is   incapable    of   bemg   measured   by   a  ^.i^^t.-White  v.  Nicholls,  3  How.  266,  267. 

money  standard;  and  the  damages  assessed  ^^^    ^^  j     ^^    .^^ 

depend  on  the  circumstances,  showmg  the  ~     '     „   'ol  ■    '         '  c     ^          e   •     ^-a     .- 

decree   of   moral   turpitude   or   atrocity  of  47.  Sufficiency  of  plea  of  ]UStification.- 

the  defendant's  conduct,  and  may  properly  Dorr  ^^  United  States    195  U.  S.  138    49  L. 

te  termed  exemplary  or  vindictive.    Day  v.  Ed    128.     See  ante,     Truth  as  a  Defense, 

Woodworth,   13  How.  363,   371,   14  L.    Ed.  VUl,  A. 

182,  approved  in  Scott  v.  Donald,  165  U.  S.  48.  Instructions   not   based   on   evidence 

58    88    41  L.  Ed.  632.  erroneous. — Philadelphia,    etc.,    R.    Co.    v. 

43    Nature     of     special     loss     must     be  Quigley,  21  How.  202,  16  L.  Ed.  73.     See, 

.averred.— Pollard   v.    Lyon,   91   U.    S.    225,  generally,     the     title     INSTRUCTIONS, 

-237,    23    L.    Ed.    308.      See    ante,    "Special  ante,  p.  26. 

Damages,"  IX,  A.  49.  Matters  alleged  to  be  libelous  priv- 

Declaration  bad,  special  damage  not  be-  ileged.— Abbott  v.  Tacoma  Bank,  175  U.  S. 

ing  averred.— In  an  action   for  words  not  ^^^^  ^jq^  44  ^   Ed.  217.     See  the  title  DIS- 

3ctionable  per  se  inasmuch  as  the  right  to  mISSAL,      DISCONTINUANCE      AND 

recover    depends    solely   upon   the    special  NONSUIT,  vol.  5,  p.  356. 

loss  or  injury,  which  the  plaintiff  has  sus-  ^    Motives  of  prosecuting  witness  must 

tained,   it   is   not   sufficient   to   allege    that  ^^   exhibited   to   court.— Lowe   v.   Kansas, 

she  "has  been  damaged  and  injured  in  her  ^^                ^^ 

namp  and  fame;'  but  such  special  loss  or  ^"-^                  \          ^   r                        .      »t     ^- 

Sury  mustTe  particularly  set  forth;  and.  As  to  truth  as  defense    see  ante,     Justi- 

i"  it  is  not,  the  declaration  is  bad  in  sub-  fication  and  Defenses,    VIII. 
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an  opportunity  is  given  the  prosecutor  of  being  heard  upon  all  the  issues  to  be 
determined  by  the  verdict. ^^ 

XII.    Slander  of  Title. 

It  is  always  a  mark,  prima  facie,  of  unfairness,  when  a  man  who  forbids  a 
sale,  or  slanders  a  title,  becomes  himself  the  purchaser  of  the  land.^^ 


LIBEL  IN  ADMIRALTY.— See  the  title  Admiralty,  vol.  1,  p.  163. 
LIBERAL.— See   note    1. 

LIBERTY. — Liberty  is  freedom  from  all  restraints  but  such  as  are  duly  im- 
posed by  law. 2 


51.  Lowe  V.  Kansas,  163  U.  S.  81,  41  L. 
Ed.  78. 

52.  Slander  of  title. — Weitzell  v.  Fry,  4 
Dall.  218,  220,  1  L,.  Ed.  807.  See  the  title 
APPE.4L  AND  ERROR,  vol.  1,  p.  379. 

1.  Liberal  interpretation. — In  Lawrence 
V.  McCalmont,  2  How.  426,  449,  11  L.  Ed. 
326,  the  court  said:  "By  a  liberal  interpre- 
tation, we  do  not  mean  that  the  words 
should  be  forced  out  of  their  natural  mean- 
ing; but  simply  that  the  words  should  re- 
ceive a  fair  and  reasonable  interpretation, 
so  as  to  attain  the  objects  for  which  the 
instrument  is  designed  and  the  purposes  to 
which  it  is  applied."  See  the  titles  IN- 
TERPRETATION AND  CONSTRUC- 
TION; STATUTES;  WILLS. 

Liberal  reward. — Where  a  liberal  re- 
ward was  offered  for  information  leading 
to  the  apprehension  of  a  fugitive  from 
justice,  and  a  specific  sum  for  his  appre- 
hension, it  was  held  that  a  party  giving  the 
information  which  led  to  the  arrest  was 
entitled  to  the  liberal  reward,  but  not  to 
the  specific  sum,  unless  he,  in  fact,  appre- 
hended the  fugitive,  or  the  arrest  was 
made  by  his   agents.      Shuey     v.     United 
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States,  92  U.  S.  73,  23  L.  Ed.  697.  See, 
generally,  the  title   REWARDS. 

Instruction  for  liberal  award. — See  the 
title  ANIMALS,  vol.  1,  p.  320. 

2.  Slaughter  House  Cases,  16  Wall.  36, 
127,  21  L.  Ed.  394,  dissenting  opinion  of 
Judge  Swayne.  See,  also,  Butchers'  Union 
Slaughter  House,  etc.,  Co.  v.  Cresent  City 
Live  Stock  Landing,  etc.,  Co.,  Ill  U.  S.  746, 
758,  28  L.  Ed.  585. 

As  to  definition  and  general  nature  of 
liberty  of  which  the  deprivation  without 
due  process  of  law  is  forbidden,  see  the 
title  DUE  PROCESS  OF  LAW,  vol.  5, 
p.  552,  et  seq.  As  to  the  inalienable  rights 
of  life,  liberty  and  the  pursuit  of  happi- 
ness, see  the  title  CONSTITUTIONAL 
LAW,  vol.   4,  p.  459. 

"  'Personal  liberty  consists,'  says  Black- 
stone,  'in  the  power  of  locomotion,  of 
changing  situation,  or  removing  one's  per- 
son to  whatever  places  one's  own  inclina- 
tion may  direct,  without  restraint  unless 
by  due  course  of  law.' "  Civil  Rights 
Cases,  109  U.  S.  3,  39.  27  L.  Ed.  835,  dis- 
senting opinion  of  Justice  Harlan. 
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BY  be;irne;  stkdman. 

I.  Definition,  Nature  and  Distinctions,  866. 

II.  Formal  Requisites— Writing,  867. 

III.  Execution,  867. 

IV.  Assignability,  867. 
V.   Revocation,  867. 

A.  Civil  and  Common  Law  Equally  Applicable,  867. 

B.  Right  to  Revoke,  867. 

C.  By  Alienation,  868. 

D.  By  Death  of  Party,  868. 

E.  By  Terms  of  License,  868. 

CROSS   REFERENCES. 

See  the  title  Di^dication,  vol.  5,  p.  235;  Easements,  vol.  5,  p.  690;  Land- 
lord AND  Tenant,  ante,  p.  827;  Licenses;  Mines  and  Minerals;  Public 
Lands;    Railroads;    Trees  and  Timber;    Vendor  and  Purchaser. 

As  to  implied  license  to  graze  animals  upon  the  unenclosed  public  lands,  see 
the  tide  Animals,  vol.  1,  p.  321.  As  to  license  to  enter  blockaded  ports,  see 
the  title  Blockade,  vol.  3,  p.  372.  As  to  the  construction  of  license,  contracts 
generally,  see  the  titles  Contracts,  vol.  4,  p.  570;  Deeds,  vol.  5,  p.  245.  As  to 
documentary  evidence  in  an  action  of  ejectment  to  show  possession  under  license 
of  plaintiff's  grantor,  see  the  title  Documentary  Evidence,  vol.  5,  p.  455.  As  to 
dower,  see  the  title  DowER,  vol.  5,  p.  488.  As  to  whether  the  failure  to  revoke  a 
revocable  license  to  occupy  land  has  the  effect  of  changing  the  original  character 
of  the  possession,  see  the  title  Limitation  of  Actions  and  Adverse  Posses- 
sion. As  to  the  principle  for  determining  whether  the  use  of  another's  prem- 
ises is  by  invitation  or  a  mere  license,  see  the  title  Negligence.  As  to  licenses 
to  wharf  rights,  see  the  title  Wharves  and  Wharfingers. 
I.  Definition,   Nature  and  Distinctions. 

A  license  to  enter  lands  is  an  authority  to  do  a  lawful  act  thereon,  which,  with- 
out it,  would  be  unlawful,  and  while  it  remains  unrevoked  is  a  justification  for 
the  acts  which  it  authorizes  to  be  done.^  There  is  a  clear  distinction  between  the 
effect  of  a  license  to  enter  lands,  uncoupled  with  an  interest,  and  a  grant.  A 
grant  passes  some  estate  of  greater  or  less  degree,  must  be  in  writing,  and  is 
irrevocable,  unless  it  contains  words  of  revocation;  whereas  a  license  is  a  per- 
sonal privilege, 2  and  can  be  conferred  with  equal   propriety  either  by  parol  or 

1.  Definition. — De  Haro  v.  United  States,  right  of  use.  Richardson  v.  Louisville,  etc.,. 
5  Wall.  599,  627,  18  L.  Ed.  681.  R.  Co.,  169  U.  S.  128,  42  L.  Ed.  687. 

2.  Distinction  between  license  and  grant.  The  proviso  to  the  provisional  acts  of 
— De  Haro  v.  United  States,  5  Wall.  599,  Pennsylvania  and  New  Jersey,  of  1771,  in 
627,  18  L.  Ed.  681.  regard  to  the  Delaware  River,  did  not  op- 

As  to  distinctions  between  licenses  and  erate   as    a    grant   of   the   usufruct    of   the 

grants    of    lands,    see    the    title    PUBLIC  waters  of  the  river,  but  only  as  a  license,. 

LANDS.  or  toleration  of  licensee's  dam.     Rundle  :■. 

A  grant  of  an  "extension  or  tract  of  the  Delaware,  etc.,  Canal  Co.,  14  How.  80,  14 

bay   of   Pensacola     *     *     *     the    whole   in  L.  Ed.  335. 

full  property  and  for  the  purpose  of  con-  In   1844,   certain   persons   petitioned   the 

structing  wharves  and  houses  for  bathing,  Mexican  governor  of  the  province  of  Cali- 

reserving  and  saving"  the  right  of  the  pub-  fornia  for  a  grant  of  a  tract  of  land   situ- 

lic  to  construct  wharves,  is  not  a  grant  of  nted    near    the   mission    of    San    Francisco, 

title,   but   is   a   mere    license,    easement    or  The  petition;  was  referred  to  the  secretary 
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in  writing,^  conveys  no  estate  or  interest,"*  and  is  revocable  at  the  pleasure 
of  the  party  making  it.^  If  a  contract  for  the  sale  of  lands  stipulates  for 
possession  by  the  vendee,  or  the  vendor  puts  him  in  possession,  he  hold  as 
a  licensee.  The  relation  of  landlord  and  tenant  does  not  subsist  between 
the  parties,  for  the  characteristic  feature  of  that  relation  is  wanting  as  the 
vendee  pays  nothing  for  the  enjoyment  of  the  property.  The  case  comes 
within  the  category  of  a  license.^  The  adoption  of  a  boundary  line  by 
mistake  has  no  element  of  license  in  it,  and  does  not  constitute  a  license 
to  cut  and  appropriate  timber  on  the  land  included  between  the  boundary 
so  adopted  and  the  real  boundary.'^  The  Guano  Island  act  of  1856,  11  Stat. 
119,  conferred  upon  the  discoverer  of  an  island  and  his  assigns  a  license  to  oc- 
cupy the  island  for  the  purpose  of  removing  the  guano.^  As  to  whether  con- 
tracts for  smelting  constitute  licenses  or  leases,  see  the  title  Mines  and  Min- 
erals. As  to  the  distinction  between  deeds  and  licenses,  see  the  title  Deeds, 
vol.  5,  p.  251. 

II,     Formal  Requisites — Writing. 

A  license  need  not  necessarily  be  reduced  to  writing.^ 

III.   Execution. 

It  is  not  necessary  to  the  execution  of  a  license  that  the  licensee  be  put  into 
possession  of  the  land.^° 

IV.    Assignability. 

See  the  title  Assignments,  vol.  2,  p.  569. 

V.    Revocation. 

A.  Civil  and  Common  Law  Equally  Applicable. — There  is  no  difference 
between  the  civil  and  common  law  on  the  subject  of  revocation  of  license. ^^ 

B.  Right  to  Revoke. — A  license  not  coupled  with  an  interest  in  the  land, 
is  revocable  at  the  pleasure  of  the  party  making  it.^^  ^  license  from  the  state 
is  subject  to  revocation. ^^     And  an  implied  license  from  the  state  is  revoked  by 

of  state,  who  reported  that  the  land  was  tion  between  landlord  and  tenant. Bur- 
unoccupied  but  he  was  of  opinion  that  nett  v.  Caldwell,  9  Wall.  290,  293,  19  L.  Ed. 
provisional  license  to  occupy  it  should  be  712.  See,  generally,  the  titles  LAND- 
given  to  the  petitioners.  A  decree  was  ac-  LORD  AND  TENANT;  VENDOR  AND 
cordingly   made   by  the     governor,    which  PURCHASER. 

was  followed  by  the  issue  and  delivery  to  7.    Adoption   of   boundary   line  by  mis- 

the    petitioners    of    his    formal    document,  take. — Schraeder  Min.,  etc.,  Co.  v.  Packer, 

ceding  to  them  the   occupation   provision-  129  U.  S.  688,  699,  32  L.  Ed.  760. 

ally,  subject  to  the  mensuration  to  be  made  8.     Guano   Island  act. — Duncan    v.    Na-  ' 

of    the    common    lands    for    the    establish-  vassa  Phosphate  Co.,  137  U.  S.  647,  651,  34 

ment  of  San  Francisco  and  under  the  con-  L.  Ed.  825. 

ditions  that  the  land  should  not  be  alien-  There  can  be  no  dower  in  such  license, 

ated,   that   the   roads,   etc.,   thereon   should  See   the  title   DOWER,  vol.  5,  p.  488. 

not  be  obstructed  and  that  the  land  should  9.    Necessity  for  writing. Steinbach  v. 

be  occupied  within  a  year  or  the  petition-  Stewart,   11   Wall.   566,   576,  20   L.   Ed.   56; 

ers   would   lose   their   rights    to     the.    pro-  De    Haro    v.    United    States,    5    Wall.    599', 

visional  grant.     It  was  held  that  the  only  627,  18  L.  Ed.  681.     See,  generally,  the  title 

thing  conferred  on   the  petitioners  was  a  FRAUDS,  STATUTE  OF,  vol.  6,  p.  451. 

provisional   or   temporary   license    to     oc-  10.    Steinbach   v.   Stewart,   11   Wall.   566, 

cupy   the   lands,   and   that   the    term   "pro-  577,  20  L.   Ed.   56. 

visional"    as    used    excluded    the    idea    of  11.    Civil  and  common  law  equally  ap- 

permanency   and    meant     something     tem-  plicable  in  respect  to  revocation. — De  Haro 

porary  and  for  the  occasion.     De  Haro  v.  v.    United   States,   5   Wall.   599,   627     18   L 

United  States,  5  Wall.  599,  628,  18  L.   Ed.  Ed.  681. 

681.  12.   Right  to  revoke.— De  Haro  v.  United 

3.  See  post,  "Formal  Requisites— Writ-  States,   5  Wall.   599,   627,   18   L-    Ed.   681. 
ing,"   II.  13.    Lowndes  v.  Huntington,  153  U.  S.  1, 

4.  De    Haro   v.    United    States,    5   Wall.  32,  38  L.   Ed.  615. 

599,  627,   18  L.   Ed.   681.  A   license   from   the   state   to   use    or   di- 

5.  See  post,  "Revocation,"  V.  vert  the  waters  of  a  navigable  river,  being 

6.  License  distinguished  from  the  rela-       in  subjection  to  the  superior  right  of  the 
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a  notice  served  upon  the  licensee  by  one  to  whom  the  state  has  ceded  all  its 
rights.  14 

0.    By  Alienation. — A  sale  of  lands  by  the  owner  instantly  works  the  revo- 
cation of  a  license  to  enter  the  lands.^^ 

D.  By  Death  of  Party. — A  license  to  enter  lands  ceases  with  the  death  of 
either  party,  and  hence  is  in  no  sense  descendible  to  heirs.  ^^ 

E.  By  Terms  of  License. — A  license  to  occupy  lands  for  certain  purpose 
expires  with  the  fulfillment  of  such  purpose.^^ 

state,  is   revocable.      Rundle  v.   Delaware,  Haro  v.  United  States,  5  Wall.  599,  G37,  18 

etc.,    Canal    Co.,    14    How.    80,    14    L.    Ed.  L.  Ed.  681. 

335.  17.   By  terms  of  license. — Duncan  v.  Na- 

14.    Lowndes  v.   Huntington,   153  U.   S.  vassa  Phosphate  Co.,  137  U.  S.  647,  34  L. 

1,  32,  38  L.  Ed.  615.     See  the  title   OYS-  ^±  825. 

;-.  ^-       1-       1-       ^-  ■!->     tr     ^  A   license   to   occupy   an   island   for   the 

^^•   >T^f?"    ^wT.TT'S'i^'t         P^'-PO^^    °f    removing    guano    cannot    last 
z|^  United   States,   5  Wall.   599,   627,   18   L.       ^^^^  ^^^     ^^^^  ^^3  ^^^^  removed.     Dun- 

^'^-  T^'H  ^.7.'^^r^  Sf'i     #  1    M^  "■  '       can  z.   Navassa   Phosphate   Co.,  137  U.   S. 

119  U.  S.  561,  566,  30  L-  Ed.  513.  y      P  ,    „,  ^ 

16.    Revocation  by  death  of  party.— De       ^■*^'  "^^  ^-  ^^-  ^~^- 


LICENSES. 

BY   HOMER  RICHEY. 

I.   Definitions  and  General  Considerations,  870. 

A.  Definitions,  870. 

B.  License  Tax  Distinguished  from  Toll  or  Rental,  871. 

C.  A  Police  Power,  but  May  Be  Used  for  Purpose  of  Raising  Revenue, 

871. 
II.    Power  of  Congress  to  Impose  License  Taxes,  871. 

A.  Generally,  871. 

B.  Imposing  License  Tax  upon  State  Agencies  and  Instrumentalities,  872. 

C.  Power  to  Impose  License  Taxes  in  the  Territories,  872. 

D.  Delegation  of  Powder  to  District  of  Columbia,  873. 

E.  Concurrent  Jurisdiction  of  Congress  and  the   States,  873. 

III.    Power  of  State  or  Municipality  to  License  and  Regulate,  873. 

A.  Generally,  873. 

B.  As  Restricted  by  the  Commerce  Clause  of  the  Constitution,  874. 

C.  As  Restricted  by  the  Prohibition  against  Duties  upon  Imports,  874. 

D.  Taxation  of  Federal  Agencies  and   Instrumentalities,   874. 

E.  Power  to  License  Not  to  Be  Used  to  Impair  the  Obligation  of  State's 

Contracts,  874. 

F.  Discretion  as    to  Necessity  and  Amount    of  Tax ;     Reasonableness  of 

Charge,  875. 

G.  Classification  of  Occupations,  etc.,  877. 

H.  Particular  Persons  and  Privileges,  Business,  Occupations,  and  Profes- 
sions, 878. 

1.  Mercantile  Pursuits  and  Sale  of  Goods,  878. 

a.  Generally,  878. 
I  b.  Who  Are  Merchants ;    State  and  Federal  Questions,  878. 

c.  License  Tax  a  Charge  upon  the  Business  and  upon  the  Goods 

Sold,  878. 

d.  Drummers  and  Commercial  Agents,  879. 

e.  Hawkers  and  Peddlers,  879. 

f.  Sale  of  Cigarettes,  879. 

j  g.  Intoxicating  Liquors,  879. 

h.  Sale  of  Patented  Articles,  879. 

2.  Railroads,  879. 

3.  Telegraph  Companies,  879. 

4.  Elevators  and  Warehouses,  880. 

5.  Enrollment  and  Licensing  of  Vessels,  880. 

6.  Ferries,  880. 

7.  Labor  Agents,  880. 

8.  Occupations  and  Professions  Requiring  Special  Qualifications  and 

Skill.  880. 

a.  Generally,   880. 

b.  Attorneys  at  Law,  880. 

c.  Physicians  and   Druggists,  881. 

d.  Locomotive  Engineers,  881. 

e.  Pilots   and   Pilotage,   881. 

9.  Foreign  Corporations,  881. 

10.  Succession  Taxes,  881. 

11.  Dogs  and  Other  Animals,  881. 

12.  Miscellaneous  Subjects,  881. 
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IV.   Rights  and  Obligations  of  Licensee,  881. 

A.  License  as  an  Authority  or  as  a  Tax,  881. 

B.  License  as  a  Contract,  883. 

C.  License  as  Conferring  a   Vested   Right;    Revocation  of  License,  885. 

D.  License  as  Conferring  an  Exclusive   Privilege,  885. 

E.  As  Binding  Licensee  to  Comply  with  Illegal  Requirements,  885. 

F.  Liability  on  Bond,  885. 

V.   Procedure  to  Grant  or  Obtain  License,  885. 

A.  Form  of   License;    Necessity   for  Ordinance,  885. 

B.  Notice  and  Hearing,  886. 

C.  Equal  Protection ;    Vesting  Power  in  Single  Officer  or  Board,  etc.,  886. 

D.  Power  to  Compel  Issuance  of  License,  886. 

VI.    Collection  of  License  Tax,  886. 

A.  Power  to  Make  Tax  a  Charge  upon  Property  in  Which  Business   Is 

Conducted,  886. 

B.  Payment  in  Coupons,  887. 

C.  Effect  of  Lawful  Tender  and  Refusal,  887. 

D.  Effect  of  Repeal  of  Ordinance  Imposing  Tax,  888. 

E.  Remedy  against  Wrongful  Exaction  of  License  Tax,  888. 

VII.   Liability  of  City  for  Acts  of  Licensee  Where  License  Issued  with- 
out Authority,  889. 

CROSS    REFERENCES. 

See  the  titles  Constitutional  Law,  vol.  4,  p.  1 ;  Foreign  Corporations,  vol. 
6,  p.  305;  Insurance;,  ante,  p.  66;  Interstate  and  Foreign  Commerce,  ante, 
p.  269;  Intoxicating  Liquors,  ante,  p.  518;  Municipal  Corporations;  Police 
Power;  Removal  of  Causes;  Revenue  Laws;  Ships  and  Shipping;  Tax- 
ation. 

As  to  the  licensing  and  regulation  of  the  sale  of  intoxicants,  see  the  titles 
Interstate  and  Foreign  Commerce,  ante,  p.  385;  Intoxicating  Liquors, 
ante,  p.  518.  As  to  license  to  trade  with  the  enemy,  see  the  titles  Embargo  and 
NoNiNTERCOURSE  Laws,  vol.  5,  p.  732;  Prize;  War.  As  to  licenses  to  use  pat- 
ents, see  the  title  Patents.  As  to  licenses  with  respect  to  real  property,  see  the 
titles  License  (Real  Property),  ante,  p.  866;    Torts. 

I.    Definitions  and  General  Considerations. 

A.  Definitions. — The  word  "license,"  means  permission  or  authority; 
and  a  license  to  do  any  particular  thing  is  a  permission  or  authority  to  do  that 
thing;  and,  if  granted  by  a  person  having  power  to  grant  it,  transfers  to  the 
grantee  the  right  to  do  whatever  it  purports  to  authorize.  It  certainly  transfers 
lo  him  all  the  right  which  the  grantor  can  transfer,  to  do  what  is  within  the 
lerms  of  the  license.^ 

A  "license"  is  the  evidence  of  permission  to  exercise  a  trade  or  calling  in 
consequence  of  the  payment  of  a  tax  or  duty.-  But  where  a  license  fee  is  exacted 
merely  for  the  purpose  of  raising  revenue,  the  license  issued  upon  the  payment 
of  such  fee  is  nothing  more  than  a  receipt  for  the  tax  paid,  and  is  not  an  au- 
thority to  pursue  the  business  licensed,  except  in  the  sense  that  it  is  a  guaranty 
that  persons  engaging  in  such  business  after  having  paid  the  license  tax  are  no 
longer  liable  to  molestation  under  the  authority  of  that  particular  statute.^ 

116    U.    S.    572,    579,    580,    29    L.    Ed.    735;  1.    The   word   Mcense.— Gibbons   v.    Og- 

Gundling   v.    Chicago,   177    U.    S.    183,   185,  den,  9  Wheat.   1,   203,  6   L.   Ed.   23. 
44  L.  Ed.  725;  Hodge  v.  Muscatine  County,  2.    License  an  evidence  of  permission. — 

196  U.  S.  276,  280,  49  L.  Ed.  477.  _  United  States  v.  Cutting,  3  Wall.  441,  443, 

Accord,   as   to   the    so-called   licenses   is-  18   L.   Ed.   241. 
sued   under   the    internal    revenue    acts    of  3.    As  an  authority. — Royal!  v.  Virginia, 
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A  license  fee  is  understood  to  be  a  charge  for  the  privilege  of  carrying  on 
a  business  or  occupation,  and  is  not  the  equivalent  or  in  lieu  of  a  property  tax, 
so  that  a  stipulation  in  respect  to  them  does  not  reHeve  the  property  from  lia- 
bility to  ordinary  taxation.'* 

B,  License  Tax  Distinguished  from  Toll  or  Rental.— A  tax  is  a  demand 
of  sovereignty  while  a  toll  is  a  demand  of  proprietorship.^  Thus  a  municipal 
ordinance  charging  a  telegraph  company  so  much  per  pole  for  every  pole  placed 
in  the  streets  of  the  city  does  not  impose  a  privilege  or  license  tax,  but  merely 
exacts  a  rental  for  the  use  of  the  public  property.  In  other  words,  it  is  a  toll 
demanded  by  the  city  in  its  right  of  proprietorbhip,  and  not  a  demand  of  sov- 
ereignty.^ 

C.  A  Police  Power,  but  May  Be  Used  for  Purpose  of  Raising  Revenue. 
— The  power  to  license  is  a  police  power,  although  it  may  also  be  exercised  for 
the  purpose  of  raising  revenue.'^  Whether  a  license  fee  is  exacted  under  the 
power  to  regulate  or  the  power  to  tax  is  a  matter  of  indifiference  if  the  power 
to  do  either  exists.^  It  is  not  a  valid  objection  to  an  ordinance  that  it  partakes 
of  both  the  character  of  a  regulation  and  also  of  an  excise  or  privilege  tax.  If 
the  business  is  more  easily  subjected  to  the  operation  of  the  power  to  regulate, 
where  a  license  is  imposed  for  following  the  same,  the  revenue  obtained  on  ac- 
count of  the  license  is  none  the  less  legal  because  the  ordinance  which  author- 
ized it  fulfils  the  two  functions,  one  a  regulating  and  the  other  a  revenue  func- 
tion. So  •  long  as  the  state  law  authorizes  both  regulation  and  taxation,  it  is 
enough,  and  the  enforcement  of  the  ordinance  violates  no  provision  of  the  fed- 
eral constitution.^ 

II.  Power  of  Congress  to  Impose  License  Taxes. 
A.  Generally. — The  general  authority  to  impose  taxes  upon  all  property 
within  the  jurisdiction  of  the  taxing  power  is  not  destroyed  by  the  dual  char- 
acter of  our  government,  or  by  the  fact  that  under  our  constitution  the  devolu- 
tion of  property  is  determined  by  the  laws  of  the  several  states. ^^^  Referable  to 
the  same  principle  is  the  power  of  congress  to  tax  occupations  which  can  only 
be  carried  on  by  permission  of  the  state  authorities  and  under  conditions  pre- 
scribed by  its  laws — such,  for  instance,  as  the  profession  of  a  lawyer  or  phy- 
sician, or  the  business  of  dealing  in  spirituous  liquors,  for  which  licenses  are  re- 
quired under  the  laws  of  nearly  all  the  states.     While  the  power  of  cono-ress  to 

tlie  federal  government:    McGuire  v.  Com-  also,  Western  Union  Tel.  Co.  v.  New  Hope 

monwealth,  3  Wall.  387,  18  L.  Ed.  226;  Li-  187  U.  S.  419,  425,  47  L,.  Ed.  240.     And  see 

cense  Tax   Cases,   5  Wall.   462,   471,   18   L.  post,    "Discretion    as     to      Necessity      and 

Ed.    497;    Pervear    v.     Commonwealth,      5  Amount      of      Tax-      Reasonableness      of 

Wall.  475,  18  L.  Ed.  608;  United  States  v.  Charge,"   III,   F;  "Telegraph   Companies" 

Forty-Three    Gallons   of   Whiskey,   108   U.  Ill,  H,  3. 

S.  491,  27  L.  Ed.  803.     See,  also,  post,  "Li-  7.    A  police  power,  but  may  be  used  for 

cense  as  an  Authority  or  as  a  Tax,"  IV,  A.  revenue. — Wiggins    Ferry    Co.   v.    East    St. 

4.  License  fee. — Brooklyn  City  R.  Co.  v.  Loni?,  107  U.  S.  365,  27  L  Ed  419-  Postal 
New  York  State  Board,  199  U.  S.  48,  50,  Tel.  Cable  Co.  v.  Charleston,  153  U.  S. 
50  L.  Ed.  79.     See,  also,  post,  "License  as  692,  38  L-  Ed.  871. 

a  Contract,"  IV,  B.  The   exaction   of  a   license   fee   is   an   or- 

5.  License  tax  distinguished  from  toll  or  dinary  exercise  of  the  police  power  of  the 
rental. — St.  Louis  v.  Western  Union  Tel.  state  or  municipality.  Wiggins  Ferry  Co 
Co.,  148  U.  S.  92,  97,  37  L.  Ed.  380;  S.  C,  v.  East  St.  Louis,  107  U.  S.  365,  374  27  L.' 
149  U.  S.  465,  37  L.  Ed.  810,  reaffirmed  in  Ed.   419. 

Postal  Tel.  Cable  Co.  v.  Baltimore,  156  U.  8.    Same.— Postal    Tel.     Cable     Co.     v. 

S.  210,  39   L.   Ed.   399.     See,  also,   Case   of  Charleston,   153   U.   S.   692,   696,  38   L.   Ed. 

the   State   Freight  Tax,  15  Wall.  232,  278,  871;  Wiggins  Ferry  Co.  v.  East  St    Louis, 

21    L.    Ed.    146.                                                    •  107  U.   S.  365,  376,  27  L.   Ed.  419. 

6.  Same;  occupation  of  streets  with  9.  Same;  may  partake  of  character  of 
wires  3nd  Doles.— St.  Louis  7'.  Western  both.— Gundling  ?'.  Chicago,  177  U.  S  183 
Union  Tel.  Co.,  148  U.  S.  92,  105,  37  L.  Ed.  189,  44   L   Ed.   725. 

380;   S.    C,   149  U.   S.   465.   37   L.    Ed.   810,  10.   Power  of  congress  to  impose  license 

reaffirmed  in  Postal  Tel.  Cable  Co.  v.  Ral-       tax. — Snyder    v.    Bettman,    190    U     S     249 
timore,  156  U.  S.  210,  39  L.   Ed.  399.     See,       252,  47  L.   Ed.  1035. 
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impose  such  taxes  may  never  have  been  expressly  affirmed  by  the  supreme  courts 
it  does  not  seem  to  have  been  seriously  questioned.^ ^  Excises  themselves  are 
a  species  of  tax  consisting  generally  of  duties  laid  upon  the  manufacture,  sale, 
or  consumption  of  commodities  wite'^i'^'  .(;.he  country,  oi  upon  certain  callings  or 
occupations,  often  taking  the   form'  -  ^'exactions  for  licenses  to  pursue  them.^^^ 

B.  Imposing  License  Tax  upon  ot2,te  Agencies  and  Instrumentalities. 
— See,  generally,  the  title  Constitutional  Law,  vol.  4,  p.  209,  et  seq.  As  to 
the  power  to  tax  the  license  or  bond  required  of  a  liquor  dealer  by  state  law,  see 
the  title  Constitutional  Law,  vol.  4,  p.  211. 

0.  Power  to  Impose  License  Taxes  in  the  Territories. — Congress,  in 
the  government  of  the  territories,  has  plenary  power  save  as  controlled  by  the 
provisions  of  the  constitution.  Acting  as  the  local  legislature  of  a  territory,  it 
may  establish  a  revenue  system  for  the  purpose  of  obtaining  money  with  wliich 
to  meet  the  expenses  of  the  territorial  government  without  being  subject  to  §  8 
of  Article  1  of  the  constitution  of  the  United  States  which  declares  that : 
"The  congress  shall  have  power  to  lay  and  collect  taxes,  duties,  imposts  and  ex- 
cises, pay  the  debts  and  provide  for  the  common  defense  and  general  welfare  of 


11.  Same;  where  business  carried  on  by 
permission  of  state. — See  Snyder  v.  Bett- 
man,  190  U.  S.  249,  253,  47  L.  Ed.  1035, 
where  it  is  said  that  this  is  a  legitimate  in- 
ference from  McGuire  v.  CommonweafLh, 
3  Wall.  387,  18  L.  Ed.  226;  License  Tax 
Cases,  5  Wall.  462,  18  L.  Ed.  497;  Pervear 
V.  Commonwealth,  5  Wall.  475,  18  L.  Ed. 
608,  and  Royall  v.  Virginia,  16  U.  S.  572, 
580,  29  Iv.   Ed.  735. 

12.  Excises  may  take  form  of  license  or 
privilege  tax. — Pollock  v.  Farmers'  Loan, 
etc.,  Co.,  157  U.  S.  429,  592,  39  L.  Ed.  759. 
See,  also,  in  accord:  Pacific  Ins.  Co.  v. 
Soule,  7  Wall.  433,  445,  19  L.  Ed.  95;  Pat- 
ton  V.  Brady,  184  U.  S.  608,  617,  618,  46  L. 
Ed.  713. 

The  designation  excise  tax  does  not  al- 
ways indicate  merely  an  inland  imposition 
or  duty  on  the  consumption  of  commodi- 
ties, but  often  denotes  an  impost  for  a 
license  to  pursue  certain  callings,  or  to 
deal  in  special  commodities,  or  to  exercise 
particular  franchises.  It  is  used  more 
frequently,  in  this  country,  in  the  latter 
sense  than  in  any  other.  Maine  v.  Grand 
Trunk  R.  Co.,  142  U.  S.  217,  227,  35  L.  Ed. 
994. 

The  words  duties,  imposts  and  excises 
were  used  comprehensively  to  cover  cus- 
toms and  excise  duties  imposed  on  im- 
portations, consumption,  manufacture  and 
sale  of  certain  commodities,  privileges,  par- 
ticular business  transactions,  vocations, 
occupations  and  the  like.  Thomas  v. 
United  States,  192  U.  S.  363,  370,  48  L. 
Ed.  481. 

"Taxes  of  this  sort  have  been  re- 
peatedly sustained  by  this  court,  and  dis- 
tinguished from  direct  taxes  under  the 
constitution.  As  in  Hylton  v.  United 
States,  3  Dall.  171,  1  L.  Ed.  556,  on  the 
use  of  carriages,  in  Nicol  v.  Ames,  173  U. 
S.  509,  43  L.  Ed.  786,  on  sales  at  ex- 
changes or  boards  of  trade,  in  Knowlton 
V.  Moore,  178  U.  S.  41,  44  L.  Ed.  969,  on 
the    transmission    of    property    from    the 


dead  to  the  living;  in  Treat  v.  White,  181 
U.  S.  264,  45  L.  Ed.  853,  on  agreement  to 
sell  shares  of  stock  denominated  'calls'  by 
New  York  stock  brokers;  in  Patton  v. 
Brady,  184  U.  S.  608,  46  L.  Ed;  713,  on  to- 
bacco manufactured  for  consumption."' 
Thomas  v.  United  States,  192  U.  S.  363, 
370,   48    L.    Ed.    481. 

Stamp  acts;  sale  of  stock;  dealing  at  ex- 
changes, etc. — The  sale  of  stocks  is  a  par- 
ticular business  transaction  in  the  exer- 
cise of  the  privilege  afforded  by  the  laws 
in  respect  to  corporations  of  disposing  of 
property  in  the  form  of  certificates.  The 
stamp  duty  is  contingent  on  the  happening 
of  the  event  of  sale,  and  the  element  of 
absolute  and  unavoidable  demand  is  lack- 
ing. As  such  it  falls  within  the  class  of 
duties,  imposts  and  excises,  and  is  not  a 
direct  tax  on  property.  Thomas  v.  United 
States,  192  U.  S.  363,  371,  48  L.  Ed.  481. 

The  tax  imposed  by  the  act  of  congress 
of  June  13,  1898,  30  Stats.  448,  upon  sales 
at  an  exchange  or  board  of  trade  or  other 
similar  place,  is  in  effect  a  duty  or  excise 
laid  upon  the  privilege,  opportunity  or 
facility  offered  at  boards  of  trade  or  ex- 
changes for  the  transaction  of  the  business 
mentioned  in  the  act.  It  is  not  a  tax  upon 
the  business  itself  which  is  so  transacted 
but  it  is  a  duty  upon  the  facilities  made 
use  of  and  actually  em.ployed  in  the  trans- 
action of  the  business  and  separate  and 
apart  from  the  business  itself.  Its  fair 
meaning  is  to  impose  a  duty  upon  those 
privileges  or  facilities  which  are  there 
found  and  made'  use  of  in  the  sale  at  such 
place  of  any  product  or  merchandise.  So' 
construed  it  is  not  a  direct  act  for  a  tax 
upon  the  business  transaction,  but  is  a 
valid  and  constitutional  exercise  of  the 
powers  of  taxation  conferred  upon  con- 
gress. Nicol  V.  Ames,  173  U.  S.  509,  519, 
43  L.  Ed.  786._ 

Same;  applies  to  sales  at  stock  yard.— 
T^he  tax  imposed  hv  the  act  of  congress,  of 
June  13,  1898,  30  Stats.  448,  upon  sales  at 
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the  United  States;  but  all  duties,  imposts  and  excises  shall  be  uniform  through- 
out the  United  States. "^^  It  is  competent,  therefore,  for  congress,  in  establishing 
a  revenue  system  for  a  territory,  to  impose  license  taxes  upon  business  and  occu- 
pations by  an  act  applicable  only  to  the  one  territory ;  and  the  fact  that  the  rev- 
enue so  obtained  is  paid  directly  into  the  treasury  of  the  United  Statei;  and  not 
specifically  appropriated  to  the  expenses  of  the  territory,  does  not  bring  such  act 
in  conflict  with  the  constitutional  provision  above  quoted,  when  the  sum  total  of 
this  and  all  other  revenues  from  the  territory  does  not  equal  the  cost  and  ex- 
penses of  maintaining  its  government.^'* 

D.  Delegation  of  Power  to  District  of  Columbia. — While  congress  has 
exclusive  power  of  legislation  over  the  District  of  Columbia  and  may  delegate  to 
a  local  governing  body  the  power  to  legislate  upon  certain  matters  for  the  dis- 
trict, the  power  of  legislation  so  delegated  relates  to  municipal  matters  only. 
The  power  to  impose  a  license  tax  upon  commercial  agents  representing  nonres- 
ident principals  relates  to  the  commercial  power,  and  congress  could  not,  and  has 
not,  delegated  to  the  local  legislative  assembly  of  the  district  the  power  to  en- 
force such  a  tax.i^ 

E.  Concurrent  Jurisdiction  of  Congress  and  the  States. — The  recog- 
nition by  the  acts  of  congress  of  the  power  and  right  of  the  states  to  tax,  con- 
trol or  regulate  any  business  carried  on  within  its  limits,  is  entirely  consistent 
with  an  intention  on  the  part  of  congress  to  tax  such  business  for  national  pur- 
poses.^^ 

III.  Power  of  State  or  Municipality  to  License  and  Regulate. 

A.  Generally. — The  right  of  a  state  to  tax  its  own  citizens  for  the  prosecu- 
tion of  any  particular  business  or  profession  within  the  state  cannot  be  doubted.^'^ 
In  every  state  money  or  exchange  brokers,  vendors  of  merchandise  of  our  own 
or  foreign  manufacture,  retailers  of  ardent  spirits,  tavern  keepers,  auctioneers, 
those  who  practice  the  learned  professions,  and  every  description  of  property, 
not  exempted  by  law,  are  taxed. ^^ 

But  Power  of  State  to  Be  Exercised  in  Subordination  to  the  Consti- 
tution.— The  general  power  of  the  state  to  impose  taxes  in  the  way  of  licensea 
upon  all  pursuits  and  occupations  within  its  limits,  like  all  other  powers,  must  be 

an   exchange   or   board   of   trade   or   other  141,  32   L.   Ed.   637. 

similar  place,  applies  to  sales  made  at  the  16.    Concurrent  jurisdiction  of  congress 

union  stock  yards  as  well  as  to  sales  upon  and  the  states. — License  Tax  Cases,  5  Wall, 

exchanges   and   boards   of  trade.     Nicol  v.  462,  475,   18  L.   Ed.  497,  reaffirmed  in  Per- 

Ames,  173  U.  S.  509,  43  L-  Ed.  786.  year  v.  Commonwealth,  5  Wall.  475,  18  L. 

Classifications  under  stamp  act.— As    to  Ed.  608.     See,  also,  the  titles  CONSTITU- 

classification   for   purpose   of   taxation   un-  TIONAE   LAW,  vol.   4,  p.     177;     TAXA- 

der  the   Stamp  Act,  see   the    title     CON-  TION. 
STITUTIONAL  LAW,  vol.  4,  pp.  399,  400.  17.    Power  of  state  to  license  and  regu- 

13.  License  taxes  in  the  territories.—  late.— Nathan  v.  Louisiana,  8  How.  73,  80, 
Binns  v.  United  States,  194  U.  S.  486,  48  13  L.  Ed.  992;  Walton  v.  Missouri,  91  U. 
L.  Ed.  1087;  Wynn-Johnson  v.  Shoup,  194  S.  275,  23  L.  Ed.  347;  Ficklen  v.  Shelby 
U.  S.  496,  48  L.  Ed.  1092.  County  Taxing  District,  145  U.  S.  1,  21,  36 

14.  Same.— Bmns  v.  United  States,  194  L.  Ed.  601;  Morrill  v.  Wisconsin,  154  U. 
U.  S.  486,  48  L.  Ed.  1087,  affirming  the  S.,  appx.,  626.  23  L-  Ed.  1009.  See,  also, 
vahdity  of  the  license  taxes  provided  for  the  titles  CONSTITUTIONAL  LAW, 
in  §  460  of  Title  II  of  the  Alaska  Penal  vol.  4,  p.  156,  et  seq.,  372,  et  seq.;  459,  et 
Code  Act  of  March  3,  1899,  30  Stat.  1253,  seq.;  474;  DUE  PROCESS,  vol.  5,  pp.  555, 
1336,  as  amended  by  the  act  of  June  6,  1900,  557;    POLICE    POWER. 

31  Stats.  321,  330.  "No    doubt    can    be    entertained    of    the 

15.  Delegation  of  power  to  District  of  right  of  a  state  legislature  to  tax  trades, 
Columbia.— Stoutenburgh  v.  Hennick,  129  professions  and  occupations,  in  the  ab- 
U.  S-  141,  33  L.  Ed.  637.  sence    of   inhibition   in    the   state   constitu- 

Consequently  clause  3  of  §  21  of  the  act  tion   in    that   regard."     Ficklen    v.    Shelby 

of   the   local   assembly  of  the  district,   im-  County   Taxing   District,    145   U.    S.   1,   21. 

posing  an  annual  license  tax  of  $200  upon  36  L.   Ed.  601. 

commercial   agents,   is    unauthorized     and  18.    Same.— Nathan  v.  Louisiana,  8  How. 

void.     Stoutenburgh  v.  Hennick,  129  U.  S.  73,  80,  12  I     Ed.  992. 
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exercised  in  subordination  to  the  requirements  of  the  federal  constitution.^^  If 
such  a  tax  be  within  the  power  of  the  state  to  levy,  it  matters  not  whether  it  be 
raised  directly  from  the  goods  or  indirectly  from  them  through  the  license  to  the 
dealer ;  but,  if  such  tax  conflict  with  any  power  vested  in  congress  by  the  consti- 
tution of  the  United  States,  it  will  not  be  any  the  less  invalid  because  enforced 
through  the  form  of  a  personal  license.^" 

Power  of  Municipality. — The  exaction  of  a  license  fee  for  the  privilege  of 
pursuing  an  ordinary  business  or  calling  is  an  ordinary  exercise  of  the  police 
power  by  municipal  corporations,  and  the  power  of  the  state  to  authorize  a  city 
within  its  limits  to  enforce  a  license  tax  on  trades  or  callings  generally,  especially 
those  which  are  quasi  public,  cannot  be  disputed.-^ 

Same ;  State  and  Federal  Questions. — Whether,  under  the  state  law,  a 
municipal  corporation  has  power  to  license  a  particular  business  or  occupation, 
and  whether  an  ordinance  enacted  for  that  purpose  is  a  valid  exercise  of  the 
power  conferred,  are  local  questions  to  be  determined  by  the  state  courts. 22 

B.  As  Restricted  by  the  Commerce  Clause  of  the  Constitution. — See 
the  title  Interstate  and  Foreign  Commerce,  ante,  p.  345,  et  seq. ;  443. 

C.  As  Restricted  by  the  Prohibition  against  Duties  upon  Imports. — 
See  the  titles  Revenue  Laws;  Taxation. 

D.  Taxation  of  Federal  Agencies  and  Instrumentalities. — See  the  titles 
Constitutional  Law,  vol.  4,  p.  191.  et  seq.;  Taxation. 

E.  Power  to  License  Not  to  Be  Used  to  Impair  the  Obligation  of 
State's  Contract. — The  power  of  the  state  to  impose  license  and  occupation 
taxes  cannot  be  exercised  to  the  extent  of  impairing  the  obligation  of  valid 
contracts  between  the  state  and  its  creditors.23  But  since  the  state  has  the 
power  to  entirely  prohibit  the  sale  of  intoxicating  liquors  it  may,  if  it  permits 
their  sale  at  all,  permit  it  only  upon  such  conditions,  including  conditions  as 
to  the  medium  in  which  the  license  tax  shall  be  paid,  as  it  may  see  fit.  Hence 
a  contract  to  receive  the  state's  coupons  in  payment  of  all  debts  and  demands 

19.  Power  of  state  to  be  exercised  in  22.  Same;  state  and  federal  questions. — 
subordination  to  constitution. — Brown  v.  Miller  v.  Ammon,  145  U.  S.  421,  425,  36  L. 
Maryland,  12  Wheat.  419,  442,  6  L.  Ed.  Ed.  759;  Flanigan  v.  Sierra  County,  196  U. 
678;   Welton  v.  Missouri,  91  U.   S.  275,  23  S.  553,  559,  49  L.  Ed.  597. 

L.  Ed.  347,  followed  in  Morrill  v.  Wiscon-  A  decision   of  a   state  court   of  last   re- 
sin. 154  U.  S.,  appx.,  626,  23  L.  Ed.  1009.  sort   that  a  charter  authority    "to    license 

20.  Same. — Brown  v.  Maryland,  12  the  selling  or  giving  away  of  any  intoxi- 
Wheat.  419,  6  L.  Ed.  678;  Welton  v.  Mis-  eating,  malt,  vinous,  mixed  or  fermented 
souri,  91  U.  S.  275,  23  L.  Ed.  347,  followed  liquor"  confers  upon  the  city  council  full 
in  Morrill  7'.  Wisconsin,  154  U.  S.,  appx.,  authority  over  the  sale  of  intoxicating 
626,  23  E.   Ed.  1009.  liquor,  and  that  an  ordinance  enacted  pur- 

21.  Power  of  municipality. — Postal  Tel.  suant  to  such  authority,  licensing  the  sale 
Cable  Co.  v.  Charleston,  153  U.  S.  692,  695,  of  intoxicating  liquors,  is  valid  and  within 
38  L.  Ed.  871;  Wiggins  Ferry  Co.  v.  East  the  terms  of  the  power  conferred,  is  con- 
St.  Louis,  107  U.  S.  365,  376,  27  L.  Ed.  elusive  upon  a  citizen  of  the  state,  not  only 
419.  in  criminal   prosecutions,  but   also   in   civil 

A  state  may  authorize  any  city  within  actions,  not  only  in  the  state,  but  also  in 
its  limits  to  impose  a  license  tax  on  trades  the  federal  courts.  Miller  v.  Ammon,  145 
or  callings  generally,  especially  those  U.  S.  421,  425,  36  L.  Ed.  759. 
which  are  quasi  public.  W'iggins  Ferry  A  decision  of  the  state  court  of  last  re- 
Co.  V.  East  St.  Louis,  107  U.  S.  365,  375,  sort  that  a  statute  requiring  licenses  is 
27  L.  Ed.  419.  separable  and  that  the  provisions  respect- 
But  power  to  license  auctioneers  not  in-  ing  licenses  can  be  sustained  notwith- 
cident  to  a  municipal  corporation. — The  standing  the  rest  of  the  statute  is  invalid, 
power  to  license  auctioneers  and  to  take  is  a  decision  of  a  question  of  local  law 
bonds  for  their  good  behavior  is  not  one  binding  upon  the  supreme  court  of  the 
ol  the  powers  incident  to  municipal  corpo-  United  States  in  determining  whether  the 
rations,  but  must  be  conferred  by  an  act  statute  violates  any  right  secured  by  the 
of  the  legislature;  and  in  executing  such  a  federal  constitution.  Cargill  Co.  v.  Min- 
power  the  corporate  body  must  conform  nesota,  180  U.  S.  452,  466,  45  L.  Ed.  619. 
to  the  act.  Fowle  v.  Alexandria.  3  Pet.  23.  See  the  title  IMPAIRMENT  OF 
398.  7   L.   Ed.   719.  OBLIGATION    OF    CONTRACTS,    vol. 

22.  Same;  state  and  federal  questions. —  6,  p.  786,  et  seq. 
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<3ue  the  state  is  not  infringed  by  an  act  requiring  the  fees  for  licenses  to  sell 
intoxicating  liquors  to  be  paid  in  money.-^^ 

F.  Discretion  as  to  Necessity  and  Amount  of  Tax;  Reasonableness  of 
Charge.— What  the  necessity  is  for  such  tax,  and  upon  what  occupations  it  shall 
be  imposed,  as  well  as  the  amount  of  the  imposition,  are  exclusively  within  the 
control  of  the  state  legislature.  So  long  as  there  is  no  discrimination  against  cit- 
izens of  other  states,  the  amount  and  necessity  of  the  tax  are  not  open  to  criti- 
cism in  the  federal  supreme  court.^^  This  statement  is  true,  however,  only  with 
respect  to  those  cases  in  which  a  license  tax  is  imposed  for  the  purpose  of  reve- 
nue, or  for  the  purpose  of  suppressing  or  discouraging  a  business  which  the  state 
may  lawfully  suppress  or  discourage.  Where  the  only  ground  on  which  the  tax 
can  be  upheld  is  that  it  is  necessary  for  the  purpose  of  defraying  the  expenses  of 
police  supervision,  the  expense  of  such  supervision  determines  the  amount  of  the 
charge.  The  validity  of  the  exaction  in  such  cases  depends  upon  its  reasonable- 
ness, and  of  this  the  judiciary  must  be  the  final  judge.^^ 

Ordinances  Prima  Facie  Reasonable;  Declared  Void  Only  in  Clear 
Cases. — A  license  charge  is  prima  facie  reasonable  and  it  devolves  upon  the  ap- 
plicant or  the  licensee  to  show  that  it  is  not.26  The  courts  will  not  declare  such 
ordinance  void  because  of  the  alleged  unreasonableness  of  the  fee  charged,  un- 
less the  unreasonableness  be  so  clearly  apparent  as  to  demonstrate  an  abuse  of 
discretion  on  the  part  of  the  municipal  authorities.-'^ 

Considerations  Determining  the  Reasonableness  of  a  License  Charge. 
— The  reasonableness  of  a  license  charge  must  depend  largely  upon  matters  not 
apparent  on  the  face  of  the  ordinance,  but  existing  only  in  the  actual  state  of  af- 
fairs in  the  city.^s  What  is  reasonable  in  one  municipality  may  be  oppressive 
and  unreasonable  in  another.  In  determining  this  question  the  court  will  have  to 
regard  all  the  circumstances  of  the  particular  city  or  corporation,  the  objects 
sought  to  be  attained,  and  the  necessity  which  exists  for  the  ordinance.  Regula- 
tions proper  for  a  large  and  prosperous  city  might  be  absurd  or  oppressive  in  a 

23a.  See    the    title    IMPAIRMENT    OF  25.  Must      be      reasonable       when —^f 

OBLIGATION    OF    CONTRACTS,    vol.  Louis  z^.  Western  Union  Tel    Co    148  U   S 

6,  p.  787.     And  see  post,  "Payment  m  Cou-  92,  105,  37  L.  Ed.  380;  S.  C     149 'u    S    465' 

pens,"   VI,    B;    "Efitect   of   Lawful   Tender  37    L.    Ed.    810    (reaffirmed  'in   Postal   Tel' 

and  Refusal."  VI,  C.  _  Cable  Co.  v.  Baltimore,  156  U    S    210    39 

24.     Discretion    as     to     necessity     and  L.    Ed.   399);    Western   Union  Tei    Co    v 

amount.— Armour  Packmg  Co.  ?y.  Lacy,  200  New  Hope,   187  U    S    419    47   T     Frl    9An'- 

U-   S.   226,   235,   50   L    Ed    «1.      See,   gen-  Atlantic,  etc.,  Tel.  Co.  v.  PhHadelphia,  190 

erally,  the  title  TAXATION.  U.   S.   160,   164,  47   L.   Ed    995-   Postal  Tel 

The  fact  that  a  telegraph  company  does  Cable  Co.  z'.  Taylor,  192  U.  S  '  64    70    4S  l" 

not  do  any  business  exclusively  within  the  Ed.    342.      See     the     title      INTERSTATE 

city  and   that   its   city   offices    are     merely  AND    FOREIGN   COMMERCE    ante 

initial   points   for   sending     and      receiving  473,  474  '  '   ^' 


micssages,  and  that  if    municipal     licenses 


26.    License  tax  prima  facie  reasonable. 


are  allowed  to  be  exacted  by  the  various  oT  TT„rrrwrcf         tt   •      Vi    ^"^°^^- 

r  ^t        .    .              ^  ■    ■              J  — ^L.  i_,ouis  V.  Western  Union  Te     Co     148 

cities  of  the  state,  great  injury  and  wrong  ^    g.  92,  105,  37  L.   Ed    380    SC     ub  U 

will    be    done    to    the    company,    is    not    a  g.  465,  37  L.  Ed.  810  (reaffir'med  in  Postal 

valid   objection,  to  an   ordinance   imposing  q^.i    p'  ui^  r^^         n   u-              ,-„  tt    f^"^"^^' 

1-              ..                       I,      ■               1                •=  1  ei.  liable  L.o.  v.  Baltimore.  156  U    S    210 

a    license   tax    upon     business     done      ex-  on   t      pj     qqqa     -i^^r     4.     ^'V  -':^"     ^  ,'    A  ' 

r1n=;ivplv  within  the  ritv  nnd  not  inrlndino-  "^^  .t"-    ^^-   ^^^^ '   Western    Union    Tel.    Co. 

clusively  uithin  the  city  and  not  including  ^^    ^^^  -^ 

a  business  done  to  or  from  points  without  Atior,<-,v    »*-^     t-^i    /-«           -nl-i    .   1  T-           ' 

the  state.     Such  a  hardship,  if  such  exists,  n    S    ifio      «^  T7\  ^rA?-^''''''^P^'^'  '^^ 

■^1  ■       ^-L.                 •              r   iU       r    J        1  U.  D.  IbO,  165,  47  L.  Ed    99.^ 
IS   not  within   the   province   of  the   federal  -r.     i       j                          ' 
courts   to   redress.      The     business      done  *'^-    Declared  void  only  in  plain  case.— 
wholly  within  the   state   being  within   the  Western  Union  Tel.  Co.  v.  New  Hope,  187 
taxing    power     of    the    state,    the    courts  U.   S.  41f^.  425,  47  L.   Ed.  240. 
of     the      United      States      cannot      review  28.     Considerations   determining  reason- 
or  correct  the  action  of  the  state  in  the  ex-  ableness  of  charge. — St.  Louis  v.  Western 
ercise    of   that   power.      Postal   Tel.    Cable  Union  Tel.  Co..  148  U.  S.  92,  105,  37  L.  Ed. 
Co.  V.  Charleston,  153  U.  S.  692,  696,  38  L.  380;  S.  C,  149  U.  S.  465,  37  L.  Ed.  810,  re- 
Ed.  871.     See,  generally,  the  title  INTER-  affirmed  in  Postal  Tel.  Cable  Co.  v.  Balti- 
STATE  AND  FOREIGN  COMMERCE,  more,  156  U.  S.  210,  39  L.  Ed.  399. 
ante,   p.  473. 
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small  and  sparsely  populated  town,  or  in  the  country. ^^ 

Same;  Court  May  Look  beyond  the  Mere  Phraseology  of  the  Ordi- 
nance.— In  determining  the  question  of  the  reasonableness  of  the  amount  of  a 
license  charged,  courts  are  not  to  be  deceived  by  the  mere  phraseology  in  which 
the  ordinance  is  couched.  Where  the  exaction  of  a  license  charge  can  only  be 
upheld  as  a  police  inspection  measure,  and  not  as  a  revenue  measure,  the  city 
council  cannot,  merely  by  framing  the  ordinances  as  a  police  measure,  use  it  as 
a  subterfuge  for  the  purpose  of  raising  revenue.  The  court  is  not  bound  to 
acknowledge  such  an  ordinance  to  be  valid  in  face  of  facts  which  clearly  show 
that  it  was  designed  for  the  purpose  of  raising  revenue  and  not  merely  for 
the  purpose  of  raising  money  to  defray  the  costs  of  police  supervision.^^ 

Same;  Telegraph  Companies;  Inspection  and  Regulation  of  Poles  and 
Wires. — The  reasonableness  of  the  fee  in  this  case  is  not  to  be  measured  by  the 
value  of  the  poles  and  wires  or  of  the  land  occupied,  nor  by  the  profits  of  the 
business.  The  elements  which  enter  into  the  charge  are  the  necessary  or  prob- 
able expense  incident  to  the  issuing  of  the  license  and  the  probable  expense  of 
such  inspection,  regulation  and  police  surveillance  as  municipal  authorities  may 
lawfully  give  to  the  erection  and  maintenance  of  the  poles  and  wires.^^  It  is 
the  duty  of  the  city  to  see  that  the  poles  are  safe,  and  properly  maintained,  and 
should  a  citizen  be  injured  in  person  or  property  by  reason  of  a  neglect  of  such 
duty,  an  action  might  lie  against  the  city  for  the  consequences  of  such  neglect. 
It  is  a  mistake,  therefore,  to  measure  the  reasonableness  of  the  charge  by  the 
amount  actually  expended  by  the  city  for  a  particular  year  for  the  particular  pur- 
poses specified  in  the  affidavit.3  2  j^^t  the  liability  to  pay  for  injuries  that  might 
arise  from  the  bad  condition  of  the  poles  and  wires,  arising  from  the  neglect  of 
the  company  to  inspect  and  supervise  the  same,  is  not  a  liability  which  the  mu- 
nicipality is  entitled  to  recover  from  the  company  in  advance  of  its  happening, 
but  it  is  simply  one  of  the  reasons  for  an  inspection  by  the  city  in  order  that  in- 
juries may  not  arise  from  the  neglect  of  such  supervision.     Therefore,  an  ordi- 


29.  Same.— Atlantic,  etc.,  Tel.  Co.  v. 
Philadelphia,  190  U.  S.  160,  167,  47  L.  Ed. 
995. 

"If  it  were  possible  to  prove  in  advance 
the  exact  cost,  that  would  be  the  limit  of 
the  tax.  In  the  natvire  of  things  that, 
however,  is  ordinarily  impossible,  and  so 
the  municipality  is  at  liberty  to  make  the 
charge  large  enough  to  cover  any  reason- 
able anticipated  expenses.  It  is  authorized 
to  fix  such  charge  in  advance,  and  need  not 
wait  until  the  end  of  the  period  for  which 
the  license  is  granted.  It  may  not  act 
arbitrarily  or  unreasonably,  but  the  risk 
may  rightfully  be  cast  upon  the  licensee, 
and  the  charge  cannot  be  avoided  because 
it  subsequently  appears  that  it  was  some- 
what in  excess  of  the  actual  expense  of  the 
supervision,  nor  can  the  licensee  then  re- 
cover the  difference  between  the  amount 
of  the  license  and  such  cost."  Atlantic, 
etc.,  Tel.  Co.  V.  Philadelphia,  190  U.  S. 
160,  164,  47  L.  Ed.  995;  Postal  Tel.  Cable 
Co.  V.  Taylor,  192  U.  S.  64,  70,  48  L.  Ed. 
34!?. 

30.  Mere  phraseology  of  ordinance  not 
conclusive. — Postal  Tel.  Cable  Co.  v. 
Taylor,  192  U.  S.  64,  72,  73,  48  L.   Ed.  342. 

31.  Same;  telegraph  companies;  charge 
upon  poles  and  wires. — Western  Union 
Tel.  Co.  V.  New  Hope,  187  U.  S.  419,  426, 
47   U   Ed.   240.     See    the     title     INTER- 


STATE AND  FOREIGN  COMMERCE, 
ante,  p.  269. 

Where  a  license  fee  exacted  of  tele- 
graph companies  can  be  upheld  (the  com- 
pany being  engaged  in  interstate  com- 
merce) only  upon  the  ground  that  the 
charge  so  exacted  is  necessary  to  defray 
the  expenses  of  inspecting  the  company's 
poles  and  wires  and  protecting  the  public 
against  danger  from  defective  poles  and 
wires,  a  charge  which  is  shown  to  be  more 
than  twenty  times  as  ereat  as  is  neces- 
sary to  secure  reasonable  and  efficient  in- 
spection is  unreasonable  and  void.  Postal 
Tel.  Cable  Co.  v.  Taylor,  192  U.  S.  64,  71, 
48  L.  Ed.  342.  See,  also,  Western  Union 
Tel.  Co.  V.  New  Hope,  187  U.  S.  419,  425, 
47  L.  Ed.  240. 

But  a  charge  of  two  dollars  per  pole, 
imposed  by  the  city  of  St.  Louis,  to  defray 
the  cost  of  police  supervision,  and  to  re- 
imburse the  city  for  the  use  of  the  public 
property,  is  not  unreasonable.  St.  Louis 
V.  Western  Union  Tel.  Co..  148  U.  S.  92, 
37  L.  Ed.  380;  S.  C,  149  U.  S.  465,  37  L. 
Ed.  810,  reaffirmed  in  Postal  Tel.  Cable 
Co.  V.  Baltimore,  156  U.  S.  210,  39  L.  Ed. 
399. 

32.  Same. — Western  Union  Tel.  Co.  v. 
New  Hope,  187  U.  S.  419,  426,  47  L.  Ed. 
240. 

"In  an  action  to  recover  the  license  fee 
for  a  particular  year,  the  same  being  pay- 
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nance  which  attempts  to  exact  a  license  charge  sufficiently  large  to  pay  for  any 
injury  that  may  arise  from  defective  poles  and  wires  cannot  be  sustained. ^^ 

Questions  of  Law  and  Fact, — It  may  be  conceded  that,  generally  speaking, 
whether  an  ordinance  be  reasonable,  is  a  question  for  the  court.  But  while  this 
may  be  correct  as  a  general  statement  of  the  law,  and  especially  in  cases  in 
which  the  question  of  reasonableness  turns  on  the  character  of  the  regulations 
prescribed,  yet  when  it  turns  on  the  amount  of  a  license  charge  it  may  rightly 
he  left  for  the  determination  of  a  jury.  And  where  the  reasonableness  of  a 
license  charge  is  tried  before  a  jury,  the  parties  are  entitled  to  a  finding  of  the 
jury  upon  the  question  of  fact,  unless  the  testimony  is  such  as  to  compel  a  de- 
cision one  way  or  the  other,  in  which  case  the  court  might  be  justified  in  directing 
a  verdict.^"* 

Evidence. — Whether  or  not  the  fee  is  so  obviously  excessive  as  to  lead  ir- 
resistibly to  the  conclusion  that  it  is  exacted  as  a  return  for  the  use  of  the  streets, 
or  is  imposed  for  revenue  purposes,  is  to  be  determined  upon  a  review  of  the  facts, 
not  upon  evidence  consisting  of  the  opinions  of  witnesses  as  to  the  proper  super- 
vision that  the  municipal  authorities  might  properly  exercise  and  the  expense  of 
the  same.'^^ 

Court  and  Jury  Not  to  Fix  the  Amount  of  the  Tax. — If  the  amount  of  the 
license  fee  provided  for  by  an  ordinance  is  unreasonable,  the  ordinance  is  void, 
and  there  is  no  power  in  either  jury  or  court  to  substitute  its  own  judgment  as  to 
what  is  reasonable  and  to  give  a  verdict  or  direct  a  judgment  to  be  entered  for 
that  sum.  The  jury  cannot  itself  assess  a  tax  and  render  a  verdict  for  the 
amount  which  it  deems  reasonable.  A  judgment  entered  upon  such  a  verdict  for 
the  amount  thereof  is  improper  and  illegal.  In  such  case,  the  ordinance  being 
void,  the  judgment  should  be  for  the  person  against  whom  the  ordinance  is 
sought  to  be  en  forced. ■'^'^ 

G.  Classification  of  Occupations,  etc. — The  state  has  the  right  to  classify 
occupations  and  to  impose  different  taxes  upon  dififerent  occupations.  Such  has 
been  constantly  the'  practice  of  congress  under  the  internal  revenue  laws.^''' 
The  fourteenth  amendment  was  not  intended  to  prevent  a  state  from  adjusting 
its  system  of  taxation  in  all  proper  and  reasonable  ways,  or  through  the  un- 
doubted power  of  classification  to  impose  different  taxes  upon  different  trades 
and  professions.^^  A 'tax  may  be  imposed  only  upon  certain  callings  and  trades, 
for  when  the  state  exerts  its  power  to  tax,  it  is  not  bound  to  tax  all  pursuits  or 
all  property    that  may    be    legitimately    taxed    for    governmental    purposes.      It 

able  at  the  beginning  of  the  year,  the  fact  38.      Same. — Armour     Packing     Co.     v. 

that   the   borough   or  city  did   not   expend  Lacy,  200  U..  S.  226,  235,  50  L.   Ed.  451. 
money  for  inspection,   supervision   or  po-  Classification  and  exemption  as  denying 

lice  surveillance  of  the  poles  and  wires  m  the  equal  protection  of  the  laws.— See  the 

that     year      is    not  a  defense."     Western  tj^le   CONSTITUTIONAL  LAW,  vol    4, 

Union  Tel.   Co.  v.    New   Hope,   187   U.   o.  pp    374   375    gj-  ggg 
419.  4''o,  47  L.  Ed.  240.  ^,       '.^      I-  c\.      j  j-         . 

33.  Tax  covering  probable  liabilities  for  Classification  of  tradesmen  according  to 

injuries.-Postal  Tel    Cable  Co.  v.  Taylor,  ^TS^rAvAT    f^A^''  '^V^\aP^^^^' 

192  U.  S.  64,  72,  48  L-   Ed.  342.  TUTIONAL   LAW,  vol.   4,  p.   399. 

34.  Province  of  court.— Atlantic,  etc..  Classification  of  packing  houses.— The 
Tel.  Co.  V.  Philadelphia,  190  U.  S.  160,167,  classification  of  meat  packing  houses  can- 
47  L.  Ed.  995;  Postal  Tel.  Cable  Co.  v.  not  be  said  to  be  an  arbitrary  selection  or 
Taylor,  192  U.  S.  64,  69,  48  L.  Ed.  342.  not    to    rest   on   reasonably   safe    grounds; 

35.  Evidence.— Western  Union  Tel.  Co.  and  a  statute  is  not  void,  as  denying  the 
V.  New  Hope,  187  U.  S.  419,  426,  47  L.  Ed.  equal  protection  of  the  laws  to  meat  pack- 
240.  ing  houses,  because  houses  packing  vege- 

36.  Court  not  to  fix  amount  of  tax. —  tables  and  the  like  are  not  included  in  the 
Postal  Tel.  Cable  Co.  ?>.  New  Hope,  192  same  classification  and  made  subject  to 
U    S    55    6''    63    48  L    Ed    338  the    same    tax.      Armour    Packing    Co.    v. 

37."    Cias'sification  of   occupations,   etc.—  Lacy,  200  U.  S.  226,  235,  236.  50  L.  Ed.  451. 

Armour   Packing   Co.   v.   Lacy,   200   U.    S.  Dealers  in    cigarettes;     distinction     be- 

226,  235,  50  L-  Ed.  451,  citing  Cook  v.  Mar-  tween  sales  to  residents  and  nonresidents, 

shall  County,  196  U.  S.  261,  275,  49  L.  Ed.  —See     the      title       CONSTITUTIONAL 

471.  LAW,  vol.  4,  p.  399. 
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would  be  an  intolerable  burden  if  a  state  could  not  tax  any  property  or  calling 
unless,  at  the  same  time,  it  taxed  all  property  or  all  callings/'*) 

H.  Particular  Persons  and  Privileges,  Business,  Occupations,  and 
Professions— 1.  MercantiIvE  Pursuits  and  Sale  of  Goods — a.  Generally.. 
—A  license  to  sell  an  article,  foreign  or  domestic,  as  a  merchant,  or  innkeeper 
or  victualler,  is  a  matter  of  police  and  of  revenue,  within  the  power  of  a  state. 
It  is  strictly  an  internal  regulation,  and  cannot  come  in  conflict,  saving  the  rights 
of  the  importer  to  sell,  of  any  power  possessed  by  congress.'*^'  Taxes  may  be 
imposed  by  a  state  upon  all  sales  made  within  the  state,  whether  the  goods  sold 
are  the  produce  of  the  state  imposing  the  tax  or  of  some  other  state,  provided  the 
tax  im])osed  is  uniform.'* ^  But  a  tax  discriminating  against  the  commodities 
of  the  citizens  of  other  states  of  the  Union  would  be  inconsistent  with  the  pro- 
visions of  the  federal  constitution,  and  the  law  imposing  such  a  tax  would  be 
unconstitutional  and  invalid.  Such  an  exaction,  called  by  what  name  it  may  be, 
is  a  tax  upon  the  goods  or  commodities  sold,  as  the  seller  must  add  to  the  price  to- 
compensate  for  the  sum  charged  for  the  license,  which  must  be  paid  by  the  con- 
sumer or  by  the  seller  himself;  and  in  either  event  the  amount  charged  is  equiv- 
alent to  a  direct  tax  upon  the  goods  or  commodities.^^ 

1).  IVho  Are  Merchants;  State  and  Federal  Questions. — As  the  levy  of  a  mer- 
chants' tax  violates  no  federal  right,  the  mere  determination  r  f  who  are  mer- 
chants within  the  state  law  involves  no  federal  question.  The  construction  of 
the  state  law  by  the  state  court  is  conclusive,  and  where  the  law  embraces  all 
persons  doing  a  like  business,  there  is  no  discrimination.'*^ 

c.  License  Tax  a  Charge  upon  the  Business  and  upon  the  Goods  Sold. — The- 
exaction  of  a  license  tax  as  a  condition  of  doing  any  particular  business  is  a  tax 
on  the  occupation ;  and  a  tax  on  the  occupation  of  doing  a  business  is  a  tax  on 
the  business.''-*  Therefore,  a  state  cannot  impose  a  license  tax  upon  a  business 
occupation  when  it  is  forbidden  to  tax  the  business  itself;  as,  for  example,  where 
the  business  which  it  is  proposed  to  tax  is  interstate  commerce.'*'^  Not  only  is 
a  license  charge  a  tax  upon  the  business,  but  where  the  business  or  occupation 
consists  in  the  sale  of  goods,  the  license  tax  required  for  its  pursuit  is,  in  effect, 
a  tax  upon  the  goods  themselves.  It  must  add  to  the  price  of  the  article,  and  be 
paid  by  the  consumer,  or  by  the  importer  himself,  in  like  manner  as  a  direct 
duty  on  the  article  itself  would  be  paid.'**^     These  principles  are  of  the  utmost 

39.  Not  bound  to  tax  all  pursuits  alike.  STITUTIONAL  LAW,  vol.  4,  pp.  467,  469, 
—Armour  I'.ickinK  Co.  v.   Lacy,  ;300  U.  S.  474,   ct   seq.;    INTERSTATE  AND   FOR- 
226,  235,  50  L-  Ed.  451,  citing  Connolly  v.  EION   COMMERClv  ante,  pp.  -KSS.  470. 
Union  Sewer  Pipe  Co.,  184  U.  S.  540,  562,  43.    Who  are  merchants;  state  and  fed- 
46  L.  Ed.  670.  eral   questions. — American    Steel,   etc.,   Co. 

Discrimination  against  citizens  of  other  v.    Speed,    192   U.    S.    500,    523,    48    L-    Ed. 

states.— Sec     the     title      C  O  N  S  T  I  T  U-  538. 
TIONAL  L.'\W,  vol.  4,  pp.  474,  477.  44.    License  tax  as  a  charge  upon  busi- 

40.  Mercantile  pursuits  and  sale  of  ness  and  goods  sold. — Brown  v.  IMaryland, 
goods.— License  Cases,  5  How.  504,  589,  12  12  W  lieat.  4J!).  444.  6  L.  Ed.  678;  Leloiip  v. 
L.  Ed.  256,  opinion  of  McLean,  J.  Mobile,  127  U.  S.  640,  645,  32  L.   Ed.  311; 

Right  of  importer  to  sell  without  license.  Asher  v.  Texas,  128  U.  S.   129,  132,  32  L. 

—Sec     tlie     titles     INTERSTATE     AND  Ed.   368;    Brennan   v.  Titusville,   153   U.   S. 

E()R1'I(;\'    CC)MM1':RC1':,    ante.   pp.    423,  289,  303,  38   L-   Ed.   719;   Pollock  v.   Farm- 

4),-^.    46'->-   T'\.\ATI(^N.  ers'  Loan,  etc.,  Co.,  157  U.  S.  429.  582,  39 

41.  State  may  tax  all  sales.— Ward  v.  L.  Ed.  759.  See  the  titles  INTERSTATE 
Maryland,  12  Wall.  418,  429,  20  L.  Ed.  449.  AND  FOREIGN  COMMERCE,  ante,  p. 
See,    also.    Woodruff   v.    Parham,    8    Wall.  471 :  TAX.\TlON. 

123,  139,  19  L.  Ed.  382;  Hinson  v.  Lott,  8  45.      Same. — Brown     v.     Maryland,      12 

Wall     148,    151,    19    L.    Ed.    389.      See,   gen-  Wheat.   419,   444,   6   L-    Ed.    678;    Leloup  V. 

crally,  the  title  TAXATION.  Mobile,  127  U.  S.  640,  645,  32  L.  Ed.  311; 

42."   Not  to  discriminate  against  citizens  Asher  v.  Texas,  128  U.  S.   129,  132,   32  L. 

or    products    of    other    states.— Ward     v.  Ed.  368.  See  the  title  INTERSTATE  AND 

Maryland.  12  Wall.  418,  429,  20  L.  Ed.  449;  FORl<:i(";X   COMiMERCE.  ante.  p.  471. 

Brown  v    Maryland,  12  Wheat.  419,  444,  6  46.      Same. — Brown     v.      Maryland,      12' 

L.  Ed.  678.  See,  generally,  the  titles  CON-  Wheat.    410,    444,   6   L.    Ed.    678;   Ward   v. 
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importance  in  determining  whether  a  given  statute  amounts  to  a  regulation  of 
commerce  or  to  a  tax  upon  imports.  For  a  full  treatment,  see  the  titles  Inter- 
state AND  Foreign  Commerce,  ante,  pp.  423,  443,  et  seq. ;  Taxation. 

d.  Drufn-riMcrs  and  Commercial  Agents. — See,  generally,  the  title  Interstate 
AND  Foreign  Commerce,  ante,  p.  446,  et  seq. 

e.  Hawkers  and  Peddlers. — From  early  times,  in  England  and  America,  there 
have  been  statutes  regulating  the  occupation  of  itinerant  peddlers  and  requir- 
ing them  to  obtain  licenses  to  practice  their  trade.  It  is  well  settled,  therefore, 
that  statutes  imposing  licenses  taxes  upon  hawkers  and  peddlers  are  an  ordinary 
exercise  of  the  legislative  powers  of  the  state,  even  though  they  are  made  to 
include  those  persons  engaged  in  hawking  and  peddling  wares  shipped  in  from 
other  states.^'^ 

f.  Sale  of  Cigarettes. — Whether  dealing  in  and  selling  cigarettes  is  a  business 
which  ought  to  be  licensed  is  a  question  for  the  state,  and  through  it  for  the  city 
to  determine  for  itself,  and  an  ordinance  providing  reasonable  conditions  upon 
the  performance  of  which  a  license  may  be  granted  to  sell  such  article  does  not 
violate  any  provision  of  the  federal  constitution.^^ 

g.  Intoxicating  Liquors. — See,  generally,  the  titles  Interstate  and  Foreign 
Commerce,  ante,  p.  378,  et  seq.;  Intoxicating  Liquors,  ante,  p.  518. 

Equal  Protection  of  the  Law  in  the  Matter  of  Obtaining  License. — See 
the  title  Constitutional  Law,  vol.  4,  pp.  369,  2>77. 

Liquor  License  as  Property. — See  the  title  Due  Process  oe  Law,  vol.  5, 
pp.  546,  547. 

h.  Sale  of  Patented  Articles. — See  the  titles  Constitutional  Law,  vol.  4, 
p.  201 ;  Patents. 

2.  Railroads. — That  a  tax  upon  a  railroad  company  for  the  privilege  of  ex- 
ercising its  franchises  within  the  state  is  clearly  within  the  power  of  the  state, 
there  can  be  no  doubt.^^ 

3.  Telegraph  Companies. — See,  generally,  the  title  Telegraphs  and 
Telephones. 

License  as  a  Regulation  of  Commerce. — See  the  title  Interstate  and 
Foreign  Commerce,  ante,  pp.  376,  377. 

Telegraph  Companies  as  Federal  Agencies;  Power  to  License  Com- 
panies Accepting  Provisions  of  Revised  Statutes,  §  526,  et  seq. — See 
the  title  Constitutional  Law,  vol.  4,  p.  200. 

Maryland,  12  Wall.  418,  429,  20  L.  Ed.  449;  ETGN    COMMERCE,    ante,    pp.    4C8,    470, 

Welton   V.    Missouri,   91    U.    S.    275,   23    L.  471. 

Ed.  347;   Morrill  v.   Wisconsin,   154  U.    S.  48.   Cigarettes. — Gtindling  z;.  Chicago,  177 

appx.,  626,  23  L.   Ed.  1009;  Cook  v.  Penn-  U.  S.  183,  187,  44  L.  Ed.  725.     See,  also,  the 

sylvania,  97  U.  S.  566,  24  L.  Ed.  1015;  Ma-  titles    INTERSTATE    AND     FOREIGN 

chine  Co.  t;.  Gage,  100  U.  S.  676.  678,  25  L.  ^0■^^AT  ttrCE,     ante,     p.     360;     POLICE 

Ed.  754;   Kehrer  v.  Stewart,   197  U.   S.   60,  POWER. 

65,  49  L.  Ed.  663.  An  ordinance  of  the  city  of  Chicago  ex- 

A  tax  laid  by  a  state  on  the  amount  of  acting  a  license  fee  of  $100  in  payment  of 

sales  of  goods  made  by  an  auctioneer  is  a  a  license  for  the  privilege  of  selling  ciga- 

tax  on  the  goods  so  sold.     Cook  v,  Penn-  rettes  in  that  city,  is   not  an   improper  or 

sylvania,  97  U.  S.  566,  24  L.  Ed.  1015.  illegal  interference  with  the   rights   of  the 

47.    Hawkers  and    peddlers. — Emert    v.  citizens   as   guaranteed   by   the    fourteenth 

Missouri,  150  U.  S.  296,  39  L.  Ed.  430;  Ma-  amendment,    whether    such    ordinance    be 

chine  Co.  v.  Gage,  100  U.  S.  676,  25  L.  Ed.  regarded   as   a   revenue   measure   or   as   an 

754.     See,  also,  Welton  v.  Missouri,  91  U.  exercise  of  the  police  power  f-or  the   pur- 

S.   275.   23    E.    Ed.   347.      See   the   title   IN-  pose  of  regulating  the  business  of  selling 

TERSTATE     AND     FOREIGN     COM-  cigarettes.     Gundling  v.  Chicago,  177  U.  S. 

MERGE,  ante,  pp.  450,  471.   As  to  discrim-  183.  1S8,  44  L.   Ed,  725. 

ination.8  in  favor  of  hawkers  and  peddlers  Ordinance   vesting   discretion   in     single 

selling  goods   and  wares  produced  within  officer  to  grant  or  refuse  license. — See  the 

the   state   and  against  those   selling  goods  titles  CONSTITUTIONAL  LAW,  vol.  4, 

and  wares  produced  without  the  state,  see  p.  370;  POLICE  POWER, 

the     titles     CONSTITUTIONAL     LAW,  49.     Railroads.— Maine   v.    Grand    Trunk 

vol.  4,  p.  475;  INTERSTATE  AND  FOR-  R.   Co.,   142  U.   S.  217,   227,  35   L.    Ed.   994. 
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Taxation  of  Telegraph  Poles  in  Streets. — In  the  exercise  of  its  police 
power,  a  town  or  borough  has  the  power  to  impose  a  reasonable  license  fee  upon 
telegraph  poles  and  wires  wathin  its  limits,  and  an  ordinance  imposing  such  fee 
is  to  be  taken  as  prima  facie  reasonable.^*'  This  license  fee  is  not  a  tax  on  the 
property  of  the  company,  or  on  its  transmission  of  messages,  or  on  its  receipts 
from  such  transmission,  or  on  its  occupation  or  business,  but  is  a  charge  in  the 
enforcement  of  local  governmental  supervision,  and  as  such  not  in  itself  ob- 
noxious to  the  commerce  clause  of  the  constitution.^^ 

Same;  as  a  Toll  or  Rental. — See  ante,  "License  Tax  Distinguished  from 
Toll  or  Rental,"  LB. 

Same;  Reasonableness  of  Charge. — See  ante,  "Discretion  as  to  Necessity 
and  Amount  of  Tax;  Reasonableness  of  Charge,"   III,  F. 

4.  Elevators  and  Warehouses. — The  business  of  conducting  a  public  grain 
elevator  or  warehouse  is  of  such  character  that  the  state,  so  far  as  the  four- 
teenth amendment  or  any  other  provision  of  the  federal  constitution  is  con- 
cerned, may  regulate  the  same  and  require  a  license  for  the  privilege  of 
carrying  on  such  business  within  its  limits ;  such  a  license  not  being  required 
for  the  purpose  of  forbidding  a  lawful  business  harmless  in  itself,  but  only 
for  the  purpose  of  regulation. ^2 

Equal  Protection  of  the  Laws. — See  the  title  ConstitutioxaIv  Law,  vol. 
4,  pp.  359.  378. 

As  Binding  Licensee  to  Respect  Illegal  Requirements  of  Statute. — 
See  post.  "As  Binding  Licensee  to  Comply  with  Illegal  Requirements,"  IV,   E. 

As  Respects  Regulation  of  Rates. — See  the  titles  Constitutional  Law, 
vol.  4,  pp.  359,  378;  Police  Power;  Warehouses  and  \\''arehousemen. 

5.  Enrollment  and  Licensing  of  Vessels. — The  enrollment  and  licensing 
of  a  vessel  under  the  laws  of  the  United  States  does  not  of  itself  exclude  the 
right  of  a  state  to  exact  a  license  from  her  own  citizens  on  account  of  their 
ownership  and  use  of  such  property  having  a   situs  within  the  state.^^ 

6.  Ferries. — See  the  titles  Ferries,  vol.  6,  p.  281 ;  Interstate  and  Foreign 
Commerce,  ante,  pp.  365,  367. 

As  Conferring  Exclusive  Privileges. — See  the  titles  Constitutional 
Law,  vol.  4,  p.  425 ;  Ferries,  vol.  6,  p.  276. 

7.  Labor  Agents. — See  the  titles  Constitutional  Law,  vol.  4,  p.  379;  Due 
Process  oe  Law,  vol.  5,  pp.  554,  564;  Interstate  and  Foreign  Commerce, 
ante,  p.  450. 

8.  Occupations  and  Professions  Requiring  Special  Qualifications  and 
Skill — a.  Generally. — See  the  titles  Constitutional  Law,  vol.  4.  pp.  272,  2)77, 
430,  431,  459;  Due'  Process  of  Law,  vol.  5,  p.  553;  Police  Power. 

b.  Attorneys  at  Ijizv. — See  the  titles  Attorney  and  Client,  vol.  2,  p.  706; 

See,   generally,   the   titles    INTERSTATE  ing  the   benefits   thereof  the  right  to  use 

AND   FOREIGN   COMMERCE,  ante,   p.  the  post  roads  of  the  United  States.    Said 

444:    RAILROADS.  act  does  not  confer  the  right  to  occupy  the 

50.  Poles  and  wires  in  street. — Western  public  streets  of  a  city  without  compensa- 
Union  Tel.  Co.  v.  New  Hope,  187  U.  S.  tion.  St.  Louis  v.  Western  Union  Tel.  Co., 
419,  425,  47  L-  Ed.  240.  148    U.   S.   92,  37   L.    Ed.   380;    St.   Louis   v. 

51.  Same.— Western  Union  Tel.  Co.  v.  Western  Union  Tel.  Co.,  149  U.  S.  465,  37 
New  Hope,  187  U.  S.  419.  427,  47  L.  Ed.  L.  Ed.  810,  reaffirmed  in  Postal  Tel.  Cable 
240,  citing  St.  Louis  v.  Western  Union  Tel.  Co.  v.  Baltimore,  156  U.  S.  210,  39  L.  Ed. 
Co.,  148  U.  $.  92,  37  L.  Ed.  380;  S.  C,  149  399. 

U.  S.  465,  37  L.  Ed.  810.  52.    Elevators  and  warehouses. — Cargill 

A  municipal  ordinance  imposing  a  rental  Co.  v.  Minnesota,  180  U.  S.  452,  468,  45  L. 

charge    of    $2.00    per    pole    upon    a    tele-  Ed.   619.      See,   generally,   the   titles   CON- 

graph    company    for   the   privilege    of    oc-  STITUTIONAL  L.\W,  vol.  4,  p.  378;  IN- 

cuoying   the    streets    of    the    city   with   its  TERSTATE     AND     FOREIGN     COM- 

poles  and  fixtures  is  not  an  infringement  MERGE,  ante,  p.  428;  POLICE  POWER: 

of  the  privileges  of  a  telegraph  company  WAREHOUSES    AND    WAREHOUSE- 

which  has  accepted  the  benefits  of  the  act  ]MEN. 

of  congress  of   July  24,   1865,   ch.   230,   14  53.    Enrollment  and  licensing  of  vessels. 

Stats.  221,  giving  to  the  companies  accept-  — Wiggins    Ferry    Co.    v.    East    St.    Louis, 
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Civil  Rights,  vol.  3,  p.  834;  Constitutional  Law,  vol.  4,  pp.  372,  430;  Police 
Power.  And  see  post,  "Payment  in  Coupons,"  VI,  B;  "Effect  of  Lawful 
Tender,"  VI,   C. 

c.  Physicians  mid  Druggists. — See  the  titles  Constitutional  Law,  vol.  4,  pp. 
372,  377,  430;  Physicians  and  Surgeons;  Police  Power. 

d.  Locomotive  Engineers. — It  is  competent  for  the  state  to  require  railroad  lo- 
comotive engineers  to  submit  to  an  examination  as  to  their  qualifications  as  to 
sight,  color  blindness,  knowledge  of  mechanics  and  general  fitness  and  capacity 
to  operate  an  engine,  and  to  forbid  a  person  to  engage  in  the  employment  of 
operating  a  locomotive  engine  within  the  state  without  having  passed  such  an 
examination  and  obtained  a  license  as  required  by  law.^^  Neither  is  the  ex- 
action of  a  fee  for  the  examination  and  license  a  deprivation  of  property  without 
due  process  of  law.^^ 

e.  Pilots  and  Pilotage. — See  the  titles  Interstate  and  Foreign  Commerce, 
ante,  p.  401,  et  seq. ;  Pilots. 

9.  Foreign  Corporations. — See  the  titles  Constitutional  Law,  vol.  4,  pp. 
353,  468;  Due  Process  of  Law,  vol.  5,  p.  518;  Foreign  Corporations,  vol. 
6,  p.  305;  Insurance,  ante,  p.  66;  Interstate  and  Foreign  Commerce,  ante, 
pp.  369,  372,  et  seq. ;  Removal  oe  Causes. 

10.  Succession  Taxes. — As  to  the  power  of  the  states  or  of  the  United 
States  to  impose  succession  taxes,  and  as  to  the  construction  and  validity  of  acts 
imposing  such  taxes,  see  the  titles  Constitutional  Law,  vol.  4.  pp.  193,  210, 
400,  428,  429,  430;  Due  Process  of  Law,  vol.  5,  pp.  566,  567;  Succession 
Taxes. 

11.  Dogs  and  Other  Animals. — See  the  title  Animals,  vol.  1,  p.  318. 

12.  Miscellaneous  Subjects. — See,  generally,  the  title  Police  Power.  And 
see  the  particular  titles  Auctions  and  Auctioneers,  vol.  2,  p.  743 ;  Brokers, 
vol.  3,  p.  531;  Inns  and  Innkeepers,  vol.  6,  p.  1069;  Inspection  Laws,  ante, 
p.  16;  Lotteries;  Oysters;  Tonnage  Duties;  Wharves  and  Wharfingers; 
etc. 

IV.   Rights  and  Obligations  of  Licensee. 

A.  License  as  an  Authority  or  as  a  Tax. — As  previously  stated,  the  word 
■"license"  means  permission  or  authority ;  and  a  license  to  do  any  particular  thing 
is  a  permission  or  authority  to  do  that  thing;  and  if  granted  by  a  person  having 
power  to  grant  it,  transfers  to  the  grantee  the  power  to  do  whatever  it  purports 
to  authorize. ^^  Thus,  where  congress  possesses  constitutional  power  to  regulate 
trade  or  intercourse,  it  may  regulate  by  means  of  licenses  as  well  as  in  other 
modes;  and,  in  case  of  such  regulation,  a  license  will  give  to  the  licensee  authority 
to  do  whatever  is  authorized  by  its  terms. 5''' 

Distinction  between  License  for  Regulation  and  License  for  Revenue. 
— Where  the  license  is  required  and  the  tax  imposed  under  the  police  power,  for 
the  purpose  of  discouraging  or  regulating  the  business  licensed,  the  statute  is  a 
restraining  act,  and  the  license  is  a  condition  precedent  of  the  right  to  engage  in 
the  business. ^^     But  where  a  license  fee  is  exacted  merely  for  the  purpose  of 

107  U.  S.  36.=>.  377.  27  L.  Ed.  419;  Conway  55.    Nor  a  deprivation  of  property  with- 

V.  Taylor,  1  Black  603,  17  L.  Ed.  191;  Fan-  out  due  process. — Nashville,  etc..  Railway 

nins  V.   Gregoire.   16  How.   .=)?4.   14    I,.    Ed.  v.  Alabama,  128  U.   S.  96,  32   L-   Ed.  352. 

1043.     See,   generally,   the   titles    INTER-  56.    License  as  an  authority  or  as  a  tax. 

STATE  AND  FOREIGN  COMMERCE,  —Gibbons   y.    Ogden,   9    Wheat.    1,   213,   6 

ante.     pp.     39.5,     445.     4.50;     SHIPS     AND  L.    Ed.    23. 

SHIPPING.  57.    Same.— License  Tax  Cases,  5  Wall. 

54.      Locomotive     engineers. — Smith    v.  462,  470,  18  L.  Ed.  497.     See  the  titles  IN- 

Alabama.    124   U.    S.   465,    31    L.    Ed.    508;  TERSTATE     AND     FOREIGN      COM- 

Nashville,    etc.,    Railway   v.    Alabama,    128  MERGE,     ante,     p.     269;     SHIPS     AND 

U.  S.  96,  32  L.  Ed.  352.     See.  also,  the  title  SHIPPING. 

INTERSTATE    \ND    FOREIGN    COM-  58.    Distinction  between  license  for  reve- 

IMERCE,  ante,  i)p.  416,  417.  nue  and  license  for  regulation. — Gibbons  z^. 

7  U  S  Enc-S6 
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raising  revenue,  the  license  issued  upon  payment  of  the  fee  is  not  an  authority 
to  pursue  the  business  hcensed,  except  in  the  sense  that  it  is  a  guaranty  that  the 
persons  paying  the  tax,  and  engaging  in  such  business  are  no  longer  liable  to  mo- 
lestation under  the  authority  of  that  particular  statute.  In  such  cases  the  so- 
called  license  is  nothing  more  than  a  receipt  showing  that  the  required  tax  has 
been  paid.^^ 

Internal  Revenue  Licenses. — Thus  as  regards  the  internal  commerce  or 
domestic  trade  of  the  states  congress  has  no  power  of  regulation  nor  any  di- 
rect control.  This  power  belongs  exclusively  to  the  states.  The  so-called  federal 
licenses,  so  far  as  they  relate  to  trade  within  state  limits,  confer  no  author- 
ity upon  the  licensee  to  pursue  such  trade  or  business  where  the  same  is  for- 
bidden by  state  law.  They  simply  express  the  purpose  of  the  government  not 
to  interfere  by  penal  proceedings  with  the  trade  nominally  licensed,  if  the  re- 
quired taxes  are  paid.  The  power  to  tax  is  not  questioned,  nor  the  power 
to  impose  penalties  for  nonpayment  of  taxes.  The  granting  of  a  license, 
therefore,  must  be  regarded  as  nothing  more  than  a  mere  form  of  imposing  a 
tax,  and  of  implying  nothing  except  that  the  licensee  shall  be  subject  to  no  pen- 
alties under  national  law,  if  he  pays  it.^<^     Nor  does  the  payment  of  a  special 


Ogden  (opinion  of  Johnson,  J.),  9  Wheat. 
1,  231,  6  L.  Ed.  23;  Gundling  v.  Chicago, 
177  U.  S.  183,  185,  189,  44  L.  Ed.  725.  And 
see,  generally,  the  title  INTOXICATING 
LIQUORS,  ante,  p.  518. 

"Licensing  acts,  in  fact,  in  legislation, 
are  universally  restraining  acts;  as,  for  ex- 
ample, acts  licensing  gaming  houses,  re- 
tailers of  spiritous  liquors,  etc."  Gibbons 
V.  Ogden  (opinion  of  Johnson,  J.),  9 
Wheat.  1,  231,  6  L-  Ed.  23. 

59.  Same. — McGuire  v.  Commonwealth, 
3  Wall.  387,  18  L.  Ed.  226;  License  Tax 
Cases,  5  Wall.  462,  471,  18  L.  Ed.  497; 
Pervear  v.  Commonwealth,  5  Wall.  475,  18 
L.  Ed.  608;  United  States  v.  Forty-Three 
Gallons  of  Whiskey,  108  U.  S.  491,  27  L. 
Ed.  803;  Royall  v.  Virginia,  116  U.  S.  572, 
579,  580,  29  L.  Ed.  735;  Gundling  v.  Chi- 
cago, 177  U.  S.  183,  185,  44  L.  Ed.  725; 
Hodge  V.  Muscatine  County,  196  U.  S.  276, 
280,  49  L.  Ed.  477. 

A  payment  required  as  a  preliminary  to 
a  license,  which  the  state  requires  to  be 
taken  out  by  every  one  of  its  citizens,  who 
either  will  or  must  follow  some  profession 
or  business  avocation  within  its  limits,  is 
an  occupation  tax  for  which  the  license  is 
merely  a  receipt  and  not  an  authority,  ex- 
cept in  that  sense,  because  it  is  made  and 
collected  as  revenue  and  not  merely  as 
incident  to  the  general  police  power  of  the 
state,  which,  under  certain  circumstances 
and  conditions,  regulates  certain  employ- 
ments with  a  view  to  the  public  health  and 
convenience.  In  other  words,  such  charge 
exacted  as  a  condition  precedent  to  the 
right  to  obtain  a  license  to  pursue  a  law- 
ful business  or  profession  is  a  revenue 
charge  and  not  a  burden  imposed  under 
the  police  power  for  the  purpose  of  dis- 
couraging or  suppressing  or  otherwise 
regulating  the  business.  Royall  v.  Virginia, 
116  U.  S.  572,  579,  580,  29  L.  Ed.  735; 
Gundling  v.  Chicago,  177  U.  S.  183,  185, 
189,  44  L.  Ed.  725. 

A  license  to  a  telegraph  company  to  do 


business  within  a  city,  for  which  license  a 
tax  upon  its  local  business  is  charged,  is 
not  a  condition  upon  which  the  right  to 
do  business  depends,  but  is  a  tax.  Postal 
Tel.  Cable  Co.  7-.  Charleston,  153  U.  S.  692, 
695,  38   L.   Ed.  871. 

60.  Internal  revenue  licenses. — McGuire 
V.  Commonwealth,  3  Wall.  387,  18  L.  Ed. 
226;  Pervear  v.  Commonwealth,  5  Wall. 
475,  18  L.  Ed.  608;  License  Tax  Cases,  5 
Wall.  462,  471,  18  L.  Ed.  497.  See,  gen- 
erally, the  title   REVENUE  LAWS. 

"Licenses  under  the  act  of  1864,  and  the 
amendatory  acts,  conveyed  to  the  licensee 
no  authority  to  carry  on  the  licensed  busi- 
ness within  a  state."  License  Tax  Cases, 
5  Wall.  462,  474,  18  L.  Ed.  497,  reaffirmed 
in  Pervear  v.  Commonwealth,  5  Wall.  475, 
18  L.  Ed.  608. 

"The  requirement  of  payment  for  such 
licenses  is  only  a  mode  of  imposing  taxes 
on  the  licensed  business,  and  the  prohibi- 
tion, under  penalties,  against  carrying  on 
the  business  without  license  is  only  a 
mode  of  enforcing  the  payment  of  such 
taxes."  License  Tax  Cases.  5  Wall.  462, 
474,  18  L.  Ed.  497,  reaffirmed  in  Pervear  v. 
Commonwealth,  5  Wall.  475,  18  L.  Ed. 
608. 

"The  provisions  of  the  acts  of  congress 
requiring  such  licenses,  and  imposing 
penalties  for  not  taking  out  and  paying 
for  them,  are  not  contrary  to  the  Con- 
stitution or  to  public  policy."  License  Tax 
Cases,  5  Wall.  462,  474,  18  L.  Ed.  497.  re- 
affirmed in  Pervear  v.  Commonwealth,  5 
Wall.  475,  18   L.   Ed.  608. 

"The  provisions  in  the  act  of  1866  for 
the  imposing  of  special  taxes,  in  lieu  of 
requiring  payment  for  licenses,  removes 
whatever  ambiguity  existed  in  the  pre- 
vious laws,  and  are  in  harmony  with  the 
constitution  and  public  policy."  License 
Tax  Cases,  5  Wall.  462,  475,  18  L.  Ed.  497, 
reaffirmed  in  Pervear  v.  Commonwealth,  5 
Wall.  475,  18  L.  Ed.   608. 
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internal  revenue  tax  for  the  privilege  of  selling  intoxicating  liquors  authorize 
the  licensee  to  introduce  or  sell  such  liquors  in  the  Indian  country,  or  in  terri- 
tory ceded  by  the  Indians  to  the  United  States,  where  such  sale  is  forbidden  by 
the  federal  statutes  and  by  treaties  between  the  United  States  and  the  Indians. ^^ 

State  May  Impose  Both  Tax  and  Penalty  and  Reserve  Right  to  Elect, 
— If  congress  may  provide  that  license  granted  by  it  to  sell  liquors  shall  not  be 
construed  to  authorize  the  sale  of  such  liquors  when  prohibited  by  the  laws  of 
the  state,  there  is  no  reason  why  the  state  itself  may  not  exercise  the  same 
power  and  reserve  to  itself  the  right  to  tax  or  prohibit,  as  in  individual  cases  it 
may  see  fit.^^  it  is  competent,  therefore,  for  a  state  to  provide  in  one  section 
of  a  statute  for  a  fine  and  imprisonment  as  a  penalty  for  pursuing  a  certain  busi- 
ness and  in  another  section  to  impose  a  license  tax  upon  the  same  business,  re- 
serving to  itself  the  right  to  elect  to  proceed  under  the  one  or  the  other.  In  such 
case  there  is  no  conflict  between  the  section  which  imposes  fine  and  imprisonment 
and  the  section  which  imposes  a  tax.^^ 

State  and  Federal  Questions. — In  d  termining  whether  or  not  an  ordinance 
imposing  a  license  tax  is  a  police  regulation  or  a  revenue  measure  the  federal 
court  will,  upon  a  removal  from  the  state  courts,  lean  towards  the  decision  of 
the  slate  courts,  there  being  no  federal  question  involved.^'* 

B.  License  as  a  Contract. — See,  generally,  the  title  Impairment  of  Obli- 
gation OF  Contracts,  vol.  6,  p.  827. 

As  a  Contract  against  the  Exaction  of  a  Further  License  Tax. — A  li- 
cense is  not,  ordinarily,  a  contract  protecting  the  holder  against  the  exaction  of 
a  further  license  tax.*^^  But  while  a  license  itself  is  not  ordinarily  a  contract 
and  does  not  guarantee  protection  against  the  exaction  of  a  further  tax,  the 
statute  providing  therefor  may  embody  conditions  and  propositions  which,  when 
accepted  and  complied  with  by  applicants  for  licenses,  will  constitute  a  contract 
and  estop  the  state  from  imposing  further  taxation. ^^ 

Same;  Property  Taxes. — A  license  fee  is  understood  to  be  a  charge  for  the 

61.  Sales    in    Indian     country. — United  64.    State  and  federal  questions. Flani- 

States  V.  Forty-Three  Gallons  of  Whiskey,  gan  v.  Sierra  County,  196  U.  S.  553  562, 
108  U.   S.  491,  27  L.   Ed.   803.  49    L.   Ed.    597,   followed    in     Wheeler     v. 

62.  Statute  imposing  both  tax  and  pen-  Plumas  County,  196  U.  S.  562,  49  L.  Ed. 
alty;  right  of  state  to  elect. — Hodge  v.  599.  And  see,  in  accord,  Hodge  v.  Musca- 
Muscatine  County,  196  U.  S.  276,  280,  49  tine  County,  196  U.  S.  276,  280,  49  L,  Ed 
L.    Ed.   477.  477. 

63.  Same. — Hodf^^  v.  Muscatine  County,  65.  As  a  contract  against  exaction  of 
196  U.  S.  276,  280,  49  L.  Ed.  477.  further   license   tax.— See    the      title      IM- 

By  §  5006  of  the  code  of  Iowa  a  fine  and  PAIRMENT  OF  OBLIGATION  OF 
imprisonment  are  imposed  for  selling  CONTRACTS,  vol.  6,  p.  827. 
cigarettes.  By  §  5007  a  tax  of  $300  per  Foreign  corporations. — See  the  titles 
annum  is  assessed  against  every  person  FOREIGN  CORPORATIONS,  vol.  6,  p. 
and  upon  the  real  property  and  the  owner  316;  IMPAIRMENT  OF  OBLIGA- 
thereof  whereon  cigarettes,  etc.,  are  sold,-  TION  OF  CONTRACTS,  vol.  6,  p.  827 
it  being  provided  that  such  tax  shall  be  in  66.  Same. — American  Smelting,  etc.,  Co. 
addition  to  all  other  taxes  and  penalties,  r.  Colorado,  204  U.  S.  103,  51  L.  Ed.  393. 
but  that  the  payment  of  such  tax  shall  not  See,  generally,  the  title  TAXATION, 
be  a  bar  to  a  prosecution  under  a  law  pro-  Thus,  where  a  statute  provided  that  for- 
hibiting  the  selling  of  cigarettes.  Held,  eign  corporations  should  pay  a  fee  based 
that  while  the  decision  of  the  state  court,  on  the  amount  of  their  capital  stock  for 
as  to  whether  a  charge  imposed  by  this  the  privilege  of  doing  business  within  the 
last  section  was  a  tax  or  a  penalty,  was  state,  and  that  after  the  payment  of  such 
not  absolutely  binding  upon  the  federal  fee  they  should  then  be  subject  to  all  the 
supreme  court,  yet  the  decision  of  the  state  liabilities  and  restrictions  of  domestic  cor- 
court  upon  that  subject  would  be  followed  porations,  it  was  held  that  upon  the  pay- 
unless  manifestly  erroneous,  and  that  the  ment  of  such  fee  a  foreign  corporation  ac- 
decision  of  the  state  court  that  the  charge  quired  a  contract  right  to  remain  in  and  do 
imposed  was  a  tax,  and  nat  a  penalty,  was  business  within  the  state  during  the  term 
not  so  manifestly  erroneous  as  to  warrant  of  life  which  the  state  law  allowed  to 
the  federal  court  in  adopting  a  different  domestic  corporations,  without  being  sub- 
construction.  Hodge  V.  Muscatine  County,  ject  to  further  exactions  of  money  for  that 
196  U.  S.  276,  280,  49  L.  Ed.  477.  for  which   it  had    once   paid,   namely,   the 
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privilege  of  carrying  on  a  business  or  occupation,  and  is  not  the  equivalent  or 
in  lieu  of  a  property  tax.  In  the  absence  of  some  express  stipulation,  therefore, 
the  fees  charged  for  business  licenses  do  not  operate  to  relieve  the  property  em- 
ployed in  the  business  from  the  ordinary  burdens  of  property  taxation.^'^  _  Nor 
does  a  stipulation  in  respect  to  them  relieve  the  property  from  liability  to  ordinary 
taxation. ^^ 

Same;  Franchise  Tax. — The  franchise  of  a  private  corporation  is  property, 
and  a  privilege  tax,  so  far  as  it  concerns  a  tax  upon  the  franchise,  is  a  tax  upon 
property.  It  follows  that  privilege  taxes,  being  taxes  upon  property,  are  subject 
to  the  constitutional  limitation  respecting  exemptions  from  property  taxes  or 
providing  that  exemptions  from  taxes  upon  property  shall  be  repealable.  That 
is  to  say,  if  a  corporation  is  entitled  to  an  exemption  from  taxation  upon  its 
property,  such  exemption  extends  to  its  franchise;  and  if  an  exemption  from 
taxation  upon  its  property  is  subject  to  repeal,  such  right  of  repeal  extends  to 
an  existing  exemption  of  its  franchise. *5^ 

Same;  Where  Fee  Is  Imposed  for  Specific  Purpose. — Where  license  fees 
are  imposed  for  a  specific  purpose,  as,  for  example,  where  it  is  expressly  stated 
in  the  charter  of  a  street  railway  company,  or  in  a  statute  accepted  by  it,  that 
they  shall  "be  taken  in  full  satisfaction  for  the  use  of  the  streets  and  avenues,'' 
they  cannot  be  held  to  exempt  the  licensee's  property  from  a  property  tax,  even 
though  it  be  a  special  tax  imposed  upon  franchises  as  property .'^o 


right  to  remain  and  transact  business  in 
the  state.  American  Smelting,  etc.,  Co.  v. 
Colorado,  204  U.   S.  103,  51   L.  Ed.  393. 

Same;  charter  construed. — A  company 
incorporated  by  a  statute  of  Pennsylvania 
approved  April  8,  1864,  was  authorized  to 
construct  a  railway  on  certain  streets  of 
Philadelphia,  subject  to  the  ordinances  of 
the  city  regulating  the  running  of  pas- 
senger railway  cars.  The  charter  re- 
quired, among  other  things,  that  the  "com- 
pany shall  also  pay  such  license  for  each 
car  run  by  said  company  as  is  now  paid 
by  other  passenger  railway  companies"  in 
said  city.  That  license  was  $30  for  each 
car.  An  ordinance  passed  in  1867  in- 
creased the  license  charge  to  $.50,  and  in 
1868  by  a  general  statute  the  legislature 
provided  that  the  passenger  railway  cor- 
porations of  Philadelphia  should  pay  an- 
nually to  the  city  $50,  as  required  by  their 
charters,  for  each  car  intended  to  run  on 
their  roads  during  the  year,  and  that  the 
city  should  have  no  power  to  regulate  . 
such  corporations  unless  authorized  by  the 
laws  of  the  state  expressly  in  terms  relat- 
ing to  those  corporations.  The  company 
paid  the  increased  charge  until  1875.  On 
its  refusing  to  pay  it  thereafter,  this  suit 
was  brought.  Held,  that  the  charter  did 
not  amount  to  a  contract  that  the  company 
should  never  be  required  to  pay  a  license 
fee  greater  than  that  required  of  such 
companies  at  the  date  when  the  company 
was  incorporated.  Railway  Co.  v.  Phila- 
delphia, 101  U.  S.  528,  25  L.   Ed.  912. 

In  their  widest  sense,  the  words  em- 
ployed in  the  charter  mean  that  the  com- 
pany should  not  then  be  required  by  the 
city  to  pay  any  greater  charge  as  license 
than  that  paid  by  other  companies  pos- 
sessing the  same  privilege.     Quaere,  with- 


out further  legislation  could  a  greater  sum 
have  been  exacted  from  the  company? 
Railway  Co.  v.  Philadelphia,  101  U.  S.  528. 
25  L.  Ed.  912. 

Semble,  that  even  if  the  charter  were 
sufficient  to  import  a  contract,  the  legis- 
lature, under  the  constitutional  provision 
then  in  force  touching  the  alteration,  rev- 
ocation or  annulment  of  any  charter  in 
svich  manner  that  no  injustice  be  done  to 
the  corporators,  had  ample  power  to  pass 
the  act  raising  the  license  fee  from  thirty 
to  fifty  dollars.  Railway  Co.  v.  Philadel- 
phia, 101  U.  S.  528,  25  L.   Ed.  912. 

67.  As  a  contract  against  property  tax. — 
Brooklyn  City  R.  Co.  v.  New  York  State 
Board,  199  U.  S.  48,  50,  50  L.  Ed.  79.  Ac- 
cord: Metropolitan  St.  R.  Co.  v.  New 
York  State  Board,  199  U.  S.  1,  50  L.  Ed. 
65;  Twenty-Third  St.  R.  Co.  v.  New  York 
State  Board,  199  U.  S.  53,  50  L.  Ed.  87. 
See  the  title  TAXATION. 

68.  Same. — Brooklyn  City  R.  Co.  v.  New 
York  State  Board,  199  U.  S.  48,  50,  50  L. 
Ed  79.  Accord:  Metropolitan  St.  R.  Co. 
V.  New  York  State  Board,  199  U.  S.  1,  50 
L.  Ed.  65;  Twenty-Third  St.  R.  Co.  v.  New 
York  State  Board,  199  U.  S.  53,  50  L. 
Ed.  87. 

69.  Same;  franchise  tax. — Gulf,  etc.,  R. 
Co.  V.  Hewes,  183  U.  S.  66,  77,  46  L.  Ed. 
86.  Accord:  Wilmington  Railroad  v.  Reid, 
13  Wall.  264,  20  L.  Ed.  568;  Adams  Ex- 
press Co.  V.  Ohio  State  Auditor,  165  U.  S. 
194,  195,  41  L.  Ed.  683;  Veazie  Bank  v. 
Fenno.^S  Wall.  533,  547,  19  L.  Ed.  482; 
West  River  Bridge  Co.  v.  Dix,  6  How.  507, 
554,  12  L  Ed.  535;  Monongahela  Nav.  Co. 
V.  United  States,  148  U.  S.  312,  37  L.  Ed. 
46,-\ 

70.  Where  fee  is  imposed  for  specific 
purpose. — Brooklyn    City    R.    Co.    v.    New 
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C.  License  as  Conferring  a  Vested  Right;  Revocation  of  Licence. — 

A  license  to  pursue  any  business  or  occupation  from  the  governing  authority  of 
a  municipaHty  or  state,  can  only  be  invoked  for  the  protection  of  one  in  the  pur- 
suit of  such  business  or  occupation  so  long  as  the  same  continues  unaffected  by 
existing  or  then  conditions.  The  degree  of  care  and  security  which  should  at- 
tend the  pursuit  of  the  business  or  occupation  practiced  will  necessarily  depend 
upon  the  safety  and  freedom  from  injurious  or  dangerous  conditions  attending 
the  prosecution  of  the  same.  If  therefore,  after  a  license  has  been  granted,  the 
state  or  municipality  should  decide  that  further  restrictions  and  qualifications 
are  necessary  for  those  persons  desiring  to  engage  in  or  to  continue  in  such 
business,  it  has  the  power  to  impose  them,  and  the  fact  that  a  person  is  already 
doing  business  under  a  license  will  be  no  defense."^  ^ 

Liquor  License  as  Property. — See  the  title  Due  Process  oe  Law,  vol.  5, 
pp.  546,  547. 

D.  License  as  Conferring  an  Exclusive  Privilege. — See  the  titles  Con- 
stitutional Law,  vol.  4,  p.  423,  et  seq. ;   DuE  Process  of  Law,  vol.  5,  p.  567. 

E.  As  Binding  Licensee  to  Comply  with  Illegal  Requirements. — A  li- 
cense, in  whatever  form,  will  not  impose  upon  the  licensee  an  obligation  to  re- 
spect or  to  comply  with  any  provisions  of  the  statutes  or  with  any  regulations 
prescribed  by  a  state  railroad  or  warehouse  commission  that  are  repugnant  to  the 
constitution  of  the  United  States;  and  this  is  true  even  though  the  statute  pro- 
vides that  the  person  or  corporation  receiving  the  license  shall  be  held  to  have 
accepted  all  the  provisions  of  the  act  and  thereby  to  have  agreed  to  comply  with 
the  same.  The  license  will  give  the  licensee  full  authority  to  carry  on  business 
in  accordance  with  the  valid  laws  of  the  state  and  the  valid  rules  and  regulations 
prescribed  by  the  state;  and  if  the  state  refuses  to  grant  a  license,  or  seeks  to  re- 
voke a  license  granted,  because  of  the  refusal  of  the  applicant  to  comply  with  the 
statutory  provisions  or  with  the  rules  and  regulations  inconsistent  with  the 
constitution  of  the  United  States,  the  rights  of  the  applicant  or  the  licensee  will 
be  protected  and  enforced  by  appropriate  judicial  proceedings.'^ ^ 

F.  Liability  on  Bond. — The  obligors  in  a  bond  required  of  a  licensee  are  not 
bound  for  any  breach  of  its  conditions  occurring  after  the  expiration  of  the  li- 
cense.'^^ 

V.    Procedure  to  Grant  or  Obtain  License. 

A.  Form  of  License;  Necessity  for  Ordinance. — If  the  form  of  the  li- 
cense has  been  laid  down  in  the  city  charter,  or  the  mode  of  granting  it,  con- 
formity to  such  a  regulation  is  required;  but,  in  the  absence  of  charter  require- 

York  State  Board,  199  U.  S.  48,  50,  50  L.  As  conferring  vested  right  against  fur- 
Ed.  79.  Accord:  Metropolitan  St.  R.  Co.  ther  taxation. — See  ante,  "License  as  a 
V.  New  York  State  Board,  199  U.  S.  1,  50  Contract,"  IV,  B. 

L.  Ed.  65;  Twenty-Third  St.  R.  Co.  v.  New  72.    As  binding  licensee  to  comply  with 

York    State    Board,    199    U.    S.    53,    50    L.  illegal  requirements.— Cargill   Co.  v.   Min- 

Ed.  87.  nesota,  180  U.  S-  452,  468,  45  L.  Ed.  619. 

Imposition   of   license   tax   as   impairing  73.  Liability  on  bond. — United  States  v. 

contract    for    total    or    partial    exemption  Smith,   8   Wall.   587,   19   L.   Ed.    506.     See, 

from  taxation.— See  the  title  TAXATION.  generally,    the   titles    BONDS,   vol.    3,   pp. 

Charter  contract  for  total  or  partial  ex-  382,    395;    INTOXICATING    LIQUORS, 

emption. — See,  generally,  the  titles   COR-  ante,  p.  518. 

PORATIONS,  vol.  4,  pp.  676,  684;  TAX-  Under  the  act  of  June  30th,  1864,  to  pro- 

ATION.  vide  internal  revenue  to  support  the  gov- 

71.  Vested  rights;  revocation  of  license.  ernment,  etc.,  which  requires  a  license  of 

— Gray  v.  Connecticut,  159  U.  S.  74,  40  L.  persons    engaging    in    certain    occupations, 

Ed.    80.      See,   generally,   the    titles    CON-  and  fix  the  limit   of  its  duration,  the   par- 

STITUTIONAL    LAW,    vol.    4.    pp.    430,  ties  to  the  bond  given  on  the  granting  of 

431;    FOREIGN   CORPORATIONS,  vol.  the   license   are  not   bound  to  answer  for 

6,  p.  305;  POLICE  POWER;  REMOVAL  any  breach  of  the  condition  of  the  bond 

OF  CAUSES.  after  the  expiration  of  the  license.    United 

Power  of  legislature  to  barter  away  po-  States     v.     Smith,     8     Wall.     587,     19     L. 

lice      power.— See      the      title      POLICE  Ed     506. 
POWER. 
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ments  it  is  not  necessary  for  the  city  council  in  granting  a  ferry  license  to  act 
by  ordinance,  since  corporations  can  make  contracts  through  their  agents  with- 
out the  formalities  which  the  old  rule  of  law  requiredJ^ 

B.  Notice  and  Hearing. — It  is  entirely  clear  that,  as  to  the  person  actually 
carrying  on  the  business  taxed,  no  notice  of  the  assessment  or  levy  of  the  tax  is 
necessary.  If  the  person  carries  on  the  business,  the  imposition  of  the  tax 
follows  as  a  matter  of  course.     There  is  no  discretion  as  to  the  amount."^ 

C.  Equal  Protection;  Vesting  Power  in  Single  Officer  or  Board,  etc. — 
It  is  no  violation  of  the  equal  protection  or  due  process  clause  of  the  fourteenth 
amendment  that  the  discretion  to  grant  or  withhold  a  license  to  engage  in  a  par- 
ticular business  is  vested  in  a  single  officer,  provided  such  officer  is  not  given  an 
arbitrary  power  to  grant  or  withhold  licenses.  There  can  be  no  objection  to  such 
an  ordinance  when  the  license  is  to  be  issued  only  upon  its  being  shown  that  the 
applicant  is  a  person  of  good  character  and  reputation  and  a  suitable  person  to 
conduct  the  business  for  which  he  seeks  a  license,  and  where  the  officer  charged 
with  the  granting  or  refusal  of  the  license  is  required  to  issue  a  license  to  every 
person  fulfilling  these  conditions.  In  such  case  the  officer  exercises  a  judicial 
and   not   arbitrary   discretion.'^^ 

D.  Power  to  Compel  Issuance  of  License. — Where  the  law  requires  the 
licensee  to  make  a  report  of  the  amount  of  business  done  during  the  year  and  ex- 
acts of  him  a  bond  to  pay  a  required  percentage  thereon,  the  licensee  cannot  re- 
sort to  the  courts  to  compel  a  renewal  of  his  license  without  the  payment  of  the 
stipulated  tax.'^'^ 

VI.    Collection  of  License  Tax. 

A.  Power  to  Make  Tax  a  Charge  upon  Property  in  Which  Business  Is 
Conducted. — It  is  within  the  power  of  the  legislature  to  make  the  tax  upon  a 
business  a  lien  upon  the  property  wherein  the  business  is  carried  on.  If  general 
taxes  upon  real  estate  and  specific  taxes  for  improvements  thereto,  including 
pavements,  sidewalks,  sewers,  the  opening  of  streets  and  keeping  them  clean, 
may  be  made  liens  upon  the  property  affected,  it  is  difficult  to  see  why  a 
tax  upon  the  business  carried  on  upon  such  property  may  not  be  made  a  lien  as 
well  as  a  claim  against  the  owner.  The  owner  is  not  only  chargeable  with  a 
knowledge  of  the  law  in  respect  thereto,  but  he  is  presumed  to  know  the  business 
there  carried  on,  and  to  have  let  the  property  with  knowledge  that  it  might  be- 
come encumbered  by  a  tax  imposed  upon  such  business.  Making  the  tax  a  lien 
upon  the  property  in  which  the  business  is  conducted  does  not  deprive  him  of 
his  property   without   due  process   of  law.'^^ 

74.  Form  of  license;  necessity  for  ordi-  LAW,  vol.  4,  pp.  353,  361,  366,  367,  372,  393, 
nance.— Fanning  v.  Gregoire,  16  How.  524,       et  seq.;  POLICE  POWER. 

532,  533,  14  L-  Ed.  1043.  77,  Power  to  compel  issuance  of  license. 

75.  Notice  and  hearmg.— Hodge  t;Mus-  _Ficklen  v.  Shelby  County  Taxing  Dis- 
catine  County,  196  U.  S.  276,  280,  49  L  Ed.  ^,5^^^  ^45  y.  S.  1,  24,  36  L  Ed.  601  See, 
477,  citmg  McMillen  ^'.  Anderson,  95  U.  b.  generally,  the  titles  MANDAMUS;  TAX- 
37,  24   L.   Ed.   335;   Hagar   v.   Reclamation  ATION 

District,  No.   lOS,   111  U.   S.  701,  28   L.   Ed.  "        .   ,    ,       ,  ,       .         ,   , 

569;  Turpin  v.  Lemon,  187  U.  S.  51,  47  L.  ,.  Commercial    brokers    havmg    taken    ou 

Ed     70.      See,    generally,    the    titles    DUE  hcenses  under  a  state  law  to  doa  general 

PROCESS  OF  LAW,  vol.  5,  pp.  642,  644;  commission    business,    and    having    given 

TAXATION  bond   to   report   their   commissions   during 

76.  Equal  protection;  vesting  authority  ^^^e  year,  and  to  pay  the  required  percent- 
in  single  individual,  etc.— Gundling  v.  Chi-  age  thereon,  cannot,  when  they  applied  for 
cago,  177  U.  S.  183,  187,  44  L-  Ed.  725,  af-  ^imdar  licenses  for  the  ensuing  year,  re- 
firming  the  validity  of  the  Chicago  ordi-  sort  to  the  courts  because  the  municipal 
nance  requiring  all  persons  desiring  to  en-  authorities  refused  to  issue  such  licenses 
gage  in  the  business  of  selling  cigarettes  :jl7thout  the  payment  of  the  stipulated  tax. 
to  obtain  a  license  from  the  mayor  of  that  Ficklen  r;.  Shelby  Coiinty  Taxing  District, 
city,  and  distinguishing  Yick  Wo  v.  Hop-  145  U.  S.  1,  24,  36  L.  Ed.  601. 

kins,   118  U.   S.   356,  30  L.   Ed.   220.     See,  78.  Making  tax  a  charge  upon  property 

generally,  the  titles  CONSTITUTIONAL      in   which   business    conducted.— Hodge    v. 
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Some — Right  of  Property  Owner  to  Notice  and  Hearing. — A  statute 
whicli  permits  the  property  owner  to  make  application  at  the  meeting  of  the 
hoard  of  supervisors  next  following  the  listing  of  the  property,  the  sessions  of 
which  board  are  fixed  by  law,  to  remit  the  tax,  which  application  may  be  made 
at  any  time  after  the  property  has  been  assessed,  upon  eight  days'  notice  being 
given  to  the  county  attorney,  which  permits  witnesses  to  be  examined  under  oath 
before  the  board,  which  determines  by  a  majority  vote  whether  the  tax  shall 
stand  or  be  remitted,  and  which,  if  the  petition  be  denied,  gives  the  owner  of 
the  property  an  appeal  to  the  district  court  for  a  judicial  determination  of  his 
liability,  is  sufificient."'-' 

B.  Payment  in  Coupons. — As  we  have  previously  seen,  the  power  of  the 
state  to  impose  license  and  occupation  taxes  cannot  be  exercised  to  the  extent  of 
impairing  the  obligation  of  valid  contracts  between  the  state  and  its  creditors.^*^ 
The  Virginia  Funding  Act  of  March  30,  1871,  provided  that  the  coupons  attached 
to  the  bonds  issued  under  the  authority  of  said  act  should  be  receivable  in  pay- 
ment of  all  taxes,  debts  and  demands  due  the  state,  and  it  is  well  settled  that 
the  words  "taxes,  debts,  dues  and  demands  due  the  state,"  include  license  taxes 
imposed  for  the  purpose  of  revenue  upon  the  ordinary  occupations  of  life.^^ 

Mandamus  to  Compel  State  to  Receive  Coupons. — Under  this  act,  a 
person  who  had  made  a  lawful  tender  of  coupons  in  payment  of  the  tax  required 
for  a  special  revenue  license,  was  entitled,  upon  the  refusal  of  such  tender,  to 
a  mandamus  to  compel  the  receipt  of  the  coupons  and  their  delivery  to  the  proper 
officer  for  identification  and  verification  in  the  manner  provided  by  the  act  of 
January  14,  1882.S2 

Demurrer  to  Plea. — It  is  also  held  that  a  demurrer  to  a  plea  setting  up  a 
lawful  tender  of  the  coupons  provided  for  by  this  act,  admitted  the  genuineness 
of  the  coupon  and  showed  a  good  tender. ^^ 

C.  Effect  of  Lawful  Tender  and  Refusal. — Where  a  license  tax  is  ex- 
acted as  a  condition  precedent  to  the  right  to  pursue  a  lawful  business  or  calling 
merely  for  the  purpose  of  raising  revenue,  and  not  for  the  purpose  of  regulating 
or  suppressing  such  business  or  calling,  a  person  who  has  made  a  lawful  tender 
of  the  prescribed  amount  and  demanded  a  license,  which  has  been  refused, 
stands,  after  such  refusal,  in  the  same  position  as  if  he  had  actually  paid  the  tax 
and  received  the  license,  and  is  entitled  to  proceed  to  follow  such  business  or 
calling  without  instituting  a  mandamus  proceeding  to  compel  the  issuance  of  the 
license  wrongfully  withheld.  An  applicant,  who  has  done  everything  on  his  part 
required  by  law,  cannot  be  regarded  as  violating  the  law  if,  without  the  formal- 
ity of  a  license  wrongfully  withheld  from  him,  he  pursues  the  business  of  such 

Muscatine  County,  196  U.  S-  276,  280,  49  L.  29  I,.  Ed.  735).     His  remedy  to  have  them 

Ed.  477.  received    for    verification    and    to    recover 

79.  Same;  notice  and  hearing  to  prop-  back  the  money  paid  for  his  license,  is 
erty  owner. — Hodge  v.  Muscatine  County,  secured  to  him  by  the  terms  of  the  act  of 
196  U.  S.  276,  281,  49  L.  Ed.  477.  January  14,  1882,  which,  for  such  purposes, 

80.  Payment  in  coupons. — See  ante,  was  upheld  by  this  court  as  a  valid  enact- 
"Power  to  License  Not  to  Be  Used  to  Im-  ment  in  Antoni  v.  Greenhow,  107  U.  S.  769, 
pair  the  Obligation  of  State's  Contract,"  27  L.  Ed.  468."  Sands  v.  Edmunds,  116  U. 
Ill,  E.  S.  585,  29  L.  Ed.  739. 

81.  Same;     Virginia     funding     act. — See  83.     Demurrer  to   plea. — Royall   v.   Vir- 
ante,  "Power  to  License   Not  to  Be  Used  ginia,  116  U.  S.  572.  29  L.  Ed.  735;  Royall 
to   Impair  the   Obligation   of   State's   Con-  r.  Virginia,  121  U.  S.  102,  30  L.   Ed.  883. 
tract,"  111,  E.  "This    case    cannot    be    distinguished    in 

82.  Mandamus  to  compel  receipt  of  cou-  principle  from  that  of  Royall  v.  Virginia, 
pons.— Sands  v.  Edmunds,  116  U.  S.  585,  116  U.  S.  572,  29  L.  Ed.  735.  The  demurrer 
29  L.  Ed.  739.                        _  to  the  plea  is  an  admission  of  record  that 

"The   right   of   the   plaintiff   in    error   to  the  coupon  tendered  in  payment  of  the  li- 

pay  his  license  tax  as  a  lawyer  in  coupons,  cense    tax   was   genuine,    'and   bore   on   its 

receivable   for    taxes,    as    described    in    his  face  the  contract  of  the  state  of  Virginia 

petition,    is    affirmed    by    the    opinion    and  that   it   should   be   received  in   payment  of 

judgment  in  the    case  of    Royall  t'.  Virginia,  all    taxes,    debts,    and    demands    due    said 

just    decided,    ante    572    (116    U.    S.    572,  state.'     This  shows  a 'good  tender,  which 


888 


LICENSES. 


calling,  which  is  not  unlawful  in  itself,  and  which,  under  the  circumstances,  he 
has  a  constitutional  right  to  prosecute.^"* 

D.  Effect  of  Repeal  of  Ordinance  Imposing  Tax, — The  general  rule  is 
that  powers  derived  wholly  from  a  statute  are  extinguished  by  its  repeal.  And  it 
follows  that  no  proceedings  can  be  pursued  under  the  repealed  statute,  though 
begun  before  the  repeal,  unless  such  proceedings  be  authorized  under  a  special 
clause  in  the  repealing  act.  This  doctrine  is  oftenest  illustrated  in  the  repeal  of 
penal  provisions  of  statutes.  It  has,  however,  been  applied  by  the  supreme  court 
of  the  state  of  California,  to  the  repeal  of  the  power  of  counties  to  enact  ordi- 
nances for  revenue ;    and  this  is  binding  on  the  federal  courts. ^^ 

State  and  Federal  Questions. — No  federal  right  being  involved  in  such 
case,  the  federal  courts  will  follow  the  decision  of  the  California  court,  both  as 
to  the  efifect  of  the  repeal  of  the  ordinance  upon  the  right  to  recover  a  license 
tax  incurred  before  its  repeal  and  also  upon  the  question  as  to  whether  the 
ordinance    imposing    the   tax    was    a   revenue    measure. '^'^ 

E.  Remedy  against  Wrongful  Exaction  of  License  Tax. — See  ante, 
"Payment  in  Coupons,"  VI,  B;  "Effect  of  Lawful  Tender  and  Refusal,"  VI,  C. 
And'  see  the  titles  Injunctions,  vol.  6,  p.  1022;  Taxation. 


brings  this  case  within  the  ruling  by  this 
court  in  the  other."  Royall  v.  Virginia,  121 
U.  S.  102,  30  L.  Ed.  883. 

84.  Effect  of  lawful  tender  and  refusal.— 
Royall  V.  Virginia,  116  U.  S.  572,  583,  29  L. 
Ed.  735. 

When  a  statute  of  a  state  imposes  li- 
cense taxes  for  purposes  of  revenue  upon 
persons  pursuing  lawful  occupations  and 
professions  within  the  state,  and  a  state 
officer  charged  with  the  duty  of  issuing  li- 
censes thereunder,  acting  in  obedience  to 
a  statute  of  the  state  which  is  in  conflict 
with  the  constitution  of  the  United  States, 
refuses  to  issue  such  a  license  to  a  person 
who  has  duly  tendered  the  amount  re- 
quired by  law  to  be  paid  for  it,  the  person 
tendering  the  payment,  if  otherwise  quali- 
fied to  pursue  the  occupation,  is  not  re- 
quired to  proceed  by  mandamus  to  compel 
the  issue  of  the  license,  and  to  await  the 
result  of  those  proceedings  before  entering 
upon  the  pursuit  or  occupation.  Royall  v. 
Virginia,  116  U.  S.  572,  29  L.  Ed.  735. 

After  lawful  tender  to  the  proper  state 
officer  of  the  requisite  amount  of  coupons 
(receivable  by  the  terms  of  the  act  of  the 
state  of  Virginia  of  March  30,  1871,  in  pay- 
ment of  taxes,  debts,  dues,  and  demands 
due  the  state)  for  a  "separate  revenue  li- 
cense," by  a  person  otherwise  duly  au- 
thorized and  licensed  to  practice  as  an  at- 
torney at  law,  and  after  refusal  by  that  of- 
ficer to  receive  the  same  or  to  issue  the 
"separate  revenue  license,"  the  person  so 
making  the  tender  may  at  once  enter  upon 
the  practice  of  his  profession;  and  any  law 
of  the  state  subjecting  him  to  criminal 
proceedings  therefor  is  in  conflict  with  the 
constitution  of  the  United  States.  Royall 
V.  Virginia,  116  U.  S.  572,  29  L.  Ed.  735. 

A  provision  of  the  statute  for  the  punish- 
ment of  him  who  pursues  his  profession 
without  a  license  is  a  part  of  the  revenue 
system  of  the  state,  and  is  a  means  merely 
of  enforcing  payment  of  the  tax  itself,  or 


of  a  penalty  for  not  paying  it.  It  is  legally 
equivalent  to  a  civil  action  to  set  up  the 
statute,  as  its  substantial  character  is  not 
changed  by  calling  the  default  a  misde- 
meanor and  providing  for  its  prosecution 
by  enforcement.  It  is  a  perfect  defense  to 
such  a  charge  that  the  defendant  had  pre- 
viously paid  the  demand,  or,  what  was 
legally  equivalent,  that  he  tendered  the 
amount  in  the  tax  receivable  coupons  of 
the  state.  Royall  v.  Virginia,  116  U.  S. 
572,  584,  29  L.  Ed.  735. 

Royall  V.  Virginia,  116  U.  S.  572,  29  L- 
Ed.  735,  followed  to  the  point  that  when  a 
lawful  holder  of  the  tax  receivable  coupons 
of  the  state  of  Virginia,  issued  under  the 
act  of  1871  and  the  subsequent  act  of  1879, 
has  made  a  lawful  tender  of  such  coupons 
in  payment  of  taxes,  debts,  dues  and  de- 
mands due  from  him  to  the  state,  and  con  • 
tinues  to  hold  himself  ready  to  tender  the 
same  in  payment  thereof,  he  is  entitled  to 
be  free  from  molestation  in  person  or 
.goods  on  account  of  such  taxes,  debts, 
dues,  or  demands,  and  may  vindicate  such 
rights  in  all  lawful  modes  of  redress.  Mc- 
Gahey  v.  Virginia,  135  U.  S.  662,  34  L.  Ed. 
304. 

85.  Effect  of  repeal  of  ordinance  impos- 
ing tax. — Flanigan  v.  Sierra  County,  196  U. 
S.  553.  562,  49  L,.  Ed.  597,  followed  in 
Wheeler  v.  Plumas  County,  196  U.  S.  562, 
49  L.  Ed.  599. 

86.  Same;  state  and  federal  questions. — 
Flanigan  v.  Sierra  County,  196  U.  S.  553, 
562,  49  L.  Ed.  597,  followed  in  Wheeler  v. 
Plumas  County,  196  U.  S.  562,  49  L.  Ed. 
59?. 

Under  the  authority  of  the  California 
cases  the  ordinance  passed  by  Sierra 
County,  California,  May  31,  1900,  imposing 
a  license  tax  upon  persons  engaged  in  the 
business  of  raising,  grazing,  herding  or 
pasturing  sheep  in  that  county  must  be  re- 
garded as  a  revenue  measure,  and  a  deci- 
sion of  a  lower  federal  court,  that  the  fee 
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VII.    Liability  of  City  for  Acts  of  Licensee  Where  License  Issued  with- 
out Authority. 

A  municipal  corporation,  established  for  the  general  purpose  of  government, 
with  limiled  legislative  powers,  is  not  liable  for  losses  consequent  on  its  having 
misconstrued  the  extent  of  its  powers,  in  granting  a  license  which  it  had  no  au- 
thority to  grant,  or  without  taking  that  security  for  the  conduct  of  the  persons 
obtaining  the  license,  which  security  its  own  ordinances  had  been  supposed  to 
require,  and  which  was  designed  to  protect  those  who  transacted  business  with 
the  persons  acting  under  the  license. ^^ 


imposed  thereby  can  be  collected  after  the 
repeal  of  the  ordinance,  is  contrary  to  the 
decisions  of  the  state  court  and  must  be 
reversed.  Flanigan  v.  Sierra  County,  196 
U.  S.  553,  49  L.  Ed.  597,  followed  in 
Wheeler  v.  Plumas  County,  196  U.  S. 
562,  49  L.   Ed.   599. 

87.  Liability  of  city  for  acts  of  licensee 
where  license  issued  without  authority. — 
Fowle  V.  Alexandria,  3  Pet.  398,  7  L.  Ed.  719. 


_  Thus,  the  failure  of  a  municipal  corpora- 
tion, in  licensing  a  public  auctioneer,  to 
exact  of  him  the  security  required  by  law 
for  the  protection  of  persons  dealing  -ith 
him,  does  not  entail  any  liability  upon  the 
city  for  losses  sustained  by  third  person 
through  the  insolvency  of  the  auctioneer. 
Fowle  V.  Alexandria,  3  Pet.  398,  7  L.  Ed. 
713, 
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-ation;  Towage,  Tugs  and  Tows;  Trusts  and  Truste:e;s;  United  State;s; 
Vendors'  Liens;  War;  Warehouses  and  Warehousemen;  Water  Com- 
panies and  Waterworks;  Working  Contracts. 

I.    Scope  of  Title. 

It  is  the  purpose  of  this  title  to  define  the  word  lien,  to  distinguish  the  three 
■classes  of  liens,  common  law,  equitable  and  statutory,  and  to  state  the  general 
principles  of  law  that  apply  to  these  several  classes.  A  treatment  of  the  spe- 
cific liens  into  which  these  general  classes  may  be  divided  will  be  found  under 
other  titles  in  this  work,  to  which  references  will  be  found  in  the  table  of  cross 
references. 

II.  Definitions  and  Distinctions. 

A  lien  is  a  right  of  property,  and  not  a  mere  matter  of  procedure. ^  So  far  as 
it  relates  to  lands,  it  is  a  technical  term,  that  means  a  charge  upon  the  lands,  run- 
ning with  them,  and  incumbering  them  in  every  change  of  ownership. 2 

A  common-law  lien  is  a  right  in  one  man  to  retain  that  which  is  in  his  posses- 
sion belonging  to  another,  till  certain  demands  of  him,  the  person  in  possession, 
are  satisfied.^ 

Equitable  Lien. — In  courts  of  equity,  the  term  lien  is  used  as  synonymous 
with  a  charge  or  encumbrance  upon  a  thing,  where  there  is  neither  jus  in  re,  nor 
ad  rem,  nor  possession  of  the  thing.-* 

Mortgage  Distinguished  from  Lien.— See  the  title  Mortgages  and  Deeds 
■OF  Trust. 

III.  How  Created  or  Acquired. 

A.  In  General. — Liens  usually  arise  by  statute  or  by  contract,  or  by  the 
usages  of  trade  or  commerce.^  One  cannot  acquire  a  Hen,  founded  upon  his  own 
illegal  or  fraudulent  act,  or  breach  of  duty.^  Nor  can  a  lien  arise,  where,  from 
the  nature  of  the  contract  between  the  parties,  it  would  be  inconsistent  with  the 
express  terms,  or  the  clear  intent  of  the  contract.'^ 

B.  Equitable  Liens.— The  doctrine  may  be  stated  in  its  most  general 
form  that  every  express  executory  agreement  in  writing,  whereby  the  contracting 
X)arty  sufficiently  indicates  an  intention  to  make  some  particular  property,  real 
or  personal,  or  fund,  therein  described  or  identified,  a  security  for  a  debt  or  other 
obligation,  or  whereby  the  party  promises  to  convey  or  assign  or  transfer  the 
property  as  security,  creates  an  equitable  lien  upon  the  property  so  indicated.^ 

1.  Lien  defined. — The  Lottawanna,  21  particular  purpose,  inconsistent  with  the 
Wall.  558,  579,  22  L-  Ed.  654;  The  J.  E.  notion  of  a  lien,  as  to  hold  them  or  the 
Ruml^ell,  148  U.  S.  1,  11,  37  L.  Ed.  345.  proceeds  for  the  owner,  or  a  third  person." 

2.  Ingles  V.  Brin-ghurst,  1  Dall.  341,  345,  Randel  v.  Brown,  2  How  406  424  11  L, 
1  L.  Ed.  167.  Ed.  318. 

3.  Ccmrnon-law    lien    defined. — Peck    v.  8.  How    equitable    liens    are    created. 

Jenness,  7  How.  612,  620,  12  L.  Ed.  841.  Walker  v.  Brown,  165  U.  S.  654,  664,  41  L- 

4.  Equitable  lien  defined. — Peck  v.  Jen-  Ed.  865;  Burdon  Cent.  Sugar  Ref  Co  v 
ness,   7    How.   612,   620,   12    L.    Ed.   841.  Payne,   167   U.   S.   127,   147,  42   L.   Ed.   105; 

An   equitable   lien   is   not   a   "jus   in   re,"  Lynch  v.  Murphy.  161  U.  S.  247,  254,  40  L. 

nor  a  "jus  ad  rem,"  but  is  a  charge  upon  Ed.  688. 

the   property,  a  right  to  prevent   any   dis-  This    doctrine    is    an    application    of   the 

position    of   it,   by   which   it    can   be   with-  maxim,  equity  regards  as  done  that  which 

drawn   from   the   creditor's   reach.      Fox  v.  ought  to  be  done.     Walker  v.  Brown    165 

Seal,  22  Wall.  424,  438,  22  L.  Ed.  774.  U.  S.  654,  6.65,  41  L.  Ed.  865. 

5.  Creation  of  liens. — Bank  v.  Nock,  9  "To  dedicate  property  to  a  particular 
Wall.  373,  382,  19  L.  Ed.  717.  purpose,  to  provide  that  a  specified  creditor 

6.  Lien  cannot  be  founded  on  illegal  or  and  that  creditor  alone  shall  be  authorized 
fraudulent  act  or  breach  of  duty.— Randel  to  seek  payment  of  his  debt  from  the  prop- 
V.  Brown,  2  How.  406,  424,  11  L.  Ed.  318.  erty  or  its  value,  is  unmistakably  to  create 

7.  Lien  must  be  consistent  with  terms  or  an  equitable  lien."  Walker  v.  Brown,  165 
intent    of    contract. — Randel    v.    Brown,    2  U.  S.  654,  666,  41  L.  Ed.  865. 

How.  406,  424,  11  L.  Ed.  318.  Lien  on  cattle  for  amount  of  a  loan.— 

"For  example,  if  the  goods  were  depos-       Where  A.  loaned  money  to  B.  with  which 

ited  in  the  possession  of  the  party  for  a       to  purchase  cattle,  on  the  faith  of  an  agree- 
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It  is  indispensable  to  a  lien  created  by  equitable  assignment  that  there 
should  be  a  distinct  appropriation  of  the  fund  by  the  debtor,  and  an  agreement 


ment  by  B.  that  the  cattle  and  their  pro- 
ceeds should  be  security  for  the  amount  of 
the  loan,  and  that  a  draft  would  be  drawn 
tlierefor  against  the  cattle  on  the  con- 
signee thereof,  and  the  further  agreement 
that  a  bill  of  lading  -would  be  obtained  and 
turned  over  to  A.,  it  was  held  that  B.  had 
a  lien  upon  the  cattle  for  the  amount  of 
the  loan.  Means  v.  Bank,  146  U.  S.  620, 
627,  36  L.  Ed.  1107. 

Equitable  lien  on  skins  as  security  for 
advances. — Where,  in  pursuance  of  a  writ- 
ten agreement.  H.  made  certain  advances 
to  B.  in  order  to  enable  him  to  conduct  his 
tanning  business,  and  the  agreement  pro- 
vided that  B.  was  to  finish  the  skins,  ship 
them  to  H.  for  sale  and  the  proceeds,  less 
a  commission  and  the  advances  made  by 
H.,  were  to  be  placed  to  B.'s  credit,  and 
that  all  the  skins  in  B.'s  possession,  in 
whatever  shape  they  were,  should  be  con- 
sidered as  security  for  the  refunding  with 
interest  of  all  advances,  and  B.  becoming 
sick  and  unable  to  carry  on  the  business, 
made  another  agreement  with  H.  to  permit 
him  to  ;ake  charge  of  the  tanning  and  fin- 
ish all  the  skins  on  hand,  placing  the  net 
proceeds  to  B.'s  credit  after  deducting  com- 
mission, advances,  and  expenses  of  finish- 
ing, and  four  days  later  B.  filed  a  petition 
in  bankruptcy,  whereupon  the  assignee  in 
bankruptcy  brought  replevin  against  H. 
for  the  skins,  it  was  held  that  the  contract 
gave  H.  an  equitable  lien  in  the  form  of  a 
mortgage  and  it  was  binding  upon  all  as- 
signees of  B.  Hauselt  v.  Harrison,  105  U. 
S.  401,  26  L.  Ed.  1075.  See  the  title 
BANKRUPTCY,  vol.  2,  p.  894. 

Lien  upon  land  for  services  and  expenses 
in  its  purchase. — An  agreement  was  en- 
tered into  between  P.  and  S.  which  pro- 
vided on  the  part  of  P.  that  he  should  de- 
vote his  time  and  best  judgment  to  the  se- 
lection and  purchase  of  land  to  an  amount 
not  exceeding  $5,000,  and  that  the  con- 
tracts of  purchase  should  be  made,  and 
the  conveyances  taken,  in  the  name  of  S.; 
and  on  the  part  of  S.  that  he  should  fur- 
nish the  $5,000;  that  the  lands  purchased 
should  be  sold  within  five  years  afterwards, 
and  that  of  the  profits  made  by  such  pur- 
chase and  sale  one-half  should  be  paid  to 
P.,  and  be  in  full  for  his  services  and  ex- 
penses. Under  this  agreement  lands  were 
purchased  by  P.  and  title  taken  in  the 
name  of  S.  It  was  held  that  the  agree- 
ment was  a  charge  upon  the  property,  and 
gave  P.  a  lien  to  the  extent  of  the  amount 
to  which  he  should  be  found  entitled  upon 
the  execution  of  the  agreement  according 
to  its  terms.  Seymour  v.  Freer,  8  Wall. 
202.  19  L.  Ed.  306. 

Lien  upon  railroad  earnings  or  property. 
—An  agreement  of  a  railroad  company  to 
set  apart  specific  earnings  or  property  in 
the  hands  of  a  third  person  to  meet  the  in- 


terest or  principal  of  its  bonds,  creates  an 
equitable  lien  or  charge.  Jones  on  Rail- 
road Securities,  57,  quoted  with  approval 
in  Ketchum  v.  St.  Louis,  101  U.  S.  306,  317, 
25  L.  Ed.  999. 

The  act  of  the  general  assembly  of  Mis- 
souri, approved  January  7,  1865,  under 
which  the  county  of  St.  Louis  loaned  its 
bonds  to  the  extent  of  $700,000,  to  the 
Pacific  Railroad  Company,  created,  on  its 
acceptance  by  the  company  and  the 
county,  an  equitable  lien  or  charge  in  fa- 
vor of  the  county,  upon  the  earnings  of 
the  road,  to  the  extent  necessary  to  meet 
the  interest  upon  the  bonds  as  it  accrued. 
Ketchum  v.  St.  Louis,  101  U.  S.  306,  25  L. 
Ed.  999. 

Lien  upon  bounty  money  received  by 
sugar  manufacturer.  —  Contract  entered 
into  in  Louisiana  between  a  grower  of 
sugar  cane  and  a  manufacturer  of  sugar, 
held  to  create  an  equitable  lien  for  the 
balance  of  the  purchase  price  of  cane 
(after  certain  specified  payments)  sold  by 
the  grower  to  the  manufacturer,  upon  the 
bounty  money  received  by  the  manufact- 
urer, under  the  acts  of  congress  providing 
therefor.  Burdon  Cent.  Sugar  Ref.  Co.  v. 
Payne,    167   U.    S.    127,   147,   42   L.    Ed.   105. 

Lien  on  bonds  as  security  for  the  debt 
of  another  person. — A  letter  by  a  third 
person  to  a  creditor  of  a  mercantile  com- 
pany stating  that  his  loan  of  certain  bonds 
to  the  mercantile  company  was  "with  the 
understanding  that  any  indebtedness  that 
they  may  be  owing  you  at  any  time  shall 
be  paid  before  the  return  to  me  of  these 
bords,  or  the  value  thereof,  and  that  these 
bonds  or  the  value  thereof,  are  at  the 
risk  of  the  business  of  the  mercantile 
company,  so  far  as  any  claim  you  may 
have  against  the  mercantile  company  is 
concerned,"  creates  a  lien  ia  favor  of  the 
creditor.  Walker  v.  Brown,  165  U.  S.  654, 
41    L.    Ed.    865. 

Agreements  not  creating  an  equitable 
lien. — An  agreement  made  by  a  contractor 
about  to  furnish  certain  manufactured  ar- 
ticles to  the  government  that  advances 
to  be  made  by  a  bank  to  enable  him  to 
fulfill  his  contract  shall  be  a  lien  on  the 
drafts  to  be  drawn  by  him  en  the  gov- 
ernment for  the  proceeds  of  the  articles 
manufactured,  does  not  give  a  lien  on  a 
judgment  against  the  government  for  dam- 
ages for  violation  of  the  contract;  certain 
drafts  having  been  drawn,  and  their  pro- 
ceeds received  by  the  bank.  Bank  v. 
Nock,  9  Wall.  373,  19  L.   Ed.   717. 

A  subsequent  agreement  that  the  debt 
due  to  the  bank  for  such  advances,  and 
also  for  any  future  ones  to  be  made  for 
the  purpose  of  suing  the  government  for 
nonfulfillment  of  its  contract,  shall  be 
paid  out  of  any  receipts  from  the  govern- 
ment, gives  no  right  where  a  suit,  though 
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that  the  creditor  should  be  paid  out  of  it.^  It  is  not  enough  that  the  fund  may 
have  been  created  through  the  efforts  and  outlays  of  the  party  claiming  the  lien.^" 
But  it  does  not  preclude  the  existence  of  the  lien  that  the  fund  was  not  in  ex- 
istence at  the  time  of  the  assignment. ^^ 

An  order  to  pay  a  debt  out  of  a  particular  fund  belonging  to  the  debtor 
gives  to  the  creditor  a  specific  equitable  lien  upon  the  fund,  and  binds  it  in  the 
hands  of  the  drawee. ^^  g^t  ^  mere  agreement  to  pay  out  of  such  fund  is  not 
sufficient.  Something  more  is  necessary.  There  must  be  an  appropriation  of  the 
fund  pro  tanto,  either  by  giving  an  order  or  by  transferring  it  otherwise  in  such 
a  manner  that  the  holder  is  authorized  to  pay  the  amount  directly  to  the  cred- 
itor without  the  further  intervention  of  the  debtor. ^^ 

Effect  of  Giving  Check. — An  equitable  lien  will  not  arise  against  a  deposit 
account  solely  by  reason  of  a  check  drawn  against  the  same.^^ 

An  assignment  of  the  rents  and  profits  of  land  as  security  for  a  debt 
creates  an  equitable  lien  on  the  land  in  favor  of  the  assignees. ^^ 

Lien  of  Mortgagee  upon  Money  Due  on  Policy  Taken  Out  by  Mort- 
gagor.— See  the  title  Insurance,  ante  p.  66. 

Lien  of  Transferee  of  Part  of  Claim  against  United  States  on  Fund 
Appropriated  to  Pay  Claim. — Where  an  equitable  lien  is  claimed  on  a  fund 
appropriated  by  congress  to  pay  a  claim  against  the  United  States,  upon  the 
ground  of.  a  transfer  of  a  part  of  such  claim,  it  is  essential  to  the  existence  of 
the  lien  that  the  transfer  should  have  been  executed  as  required  by  the  act  of 
congress  of  February  26,  1853,  which  declares,  that  all  transfers  of  any  part  of 
any  claim  against  the  United  States,  "or  of  any  interest  therein,  whether  abso- 
lute or  conditional,  shall  be  absolutely  null  and  void,  unless  executed  in  the  pres- 
ence of  at  least  two  attesting  witnesses  after  the  allowance  of  such  claim,  the 
ascertainment  of  the  amount  due,  and  the  issuing  of  a  warrant  therefor."'^® 

C,    Statutory  Liens. — Liens  may  be  of  statutory  origin. i"     It  is  within  the 

prosecuted,  has  resulted  in  an  adverse  11.  Existence  of  fund  at  time  of  assign- 
judgment,  even  though  a  second  suit  has  ment  not  essential  to  lien. — Peugh  v.  Por- 
resulted  successfully;  this  latter  suit  having  ter,  112  U.  S.  737,  742,  28  L.  Ed.  859. 
been  prosecuted  under  a  new  and  special  12.  Order  to  pay  debt  out  of  particular 
resolution  of  congress,  and  by  the  aid  of  fund. — Trist  v.  Child,  21  Wall.  441,  447,  22 
advances  received  from  other  parties;  the  L.  Ed.  623.  See  the  title  ASSIGNMENTS, 
bank,  on  the  adverse  judgment  in  the  first  vol.  2,  p.  .553. 

suit   having   refused   to   advance   anything  13.  No,  Hen  created  by  mere  agreement 

to  prosecute  the  second.     Bank  v.  Nock,  9  to    pay    out   of   particular    fund. — Trist    v. 

Wall.  373,  19  L.   Ed.  717.  Child,    21    Wall.    441,    447,    22    L.    Ed.    623. 

A    paper    "renewing    and    reviving"    the  See  the  title  ASSIGNMENTS,  vol.  2,  p.  554. 

debt  now,  at  the  date  of  the  paper,  barred  14.  Effect  of  giving  check. — See  the  title 

by  the   statute  of  limitations,  for  the  bal-  ASSIGNMENTS,  vol.  2,  p.  554. 

ance  of  all  the   advances  made  in   such  a  15.  Assignment  of  rents   and  profits  of 

matter,   whether  to  fulfill   the   contract   or  land. — Gisborn   v.    Charter    Oak    Life    Ins. 

to  prosecute  the  claim,  does  nothmg  more  Co.,   142   U.   S.  326,  336,   35   L.   Ed.   1029. 

than    keep    alive    the    personal    obligation.  "Where  the  manifest  object  is   security. 

It  gives   no  lien.     Bank  v.   Nock,  9   Wall.  and  the  title  is  conveyed,  the  mere   direc- 

373,  19  L.  Ed.  717.  tion    to  appropriate    the  rents  and  profits  to 

9.  Essential  requisites  of  lien  created  by  the  payment  of  the  debt  will  not  relieve 
equitable  assignment. — Wright  z'.  Ellison,  the  realty  from  the  burden  of  the  lien  or 
1  Wall.  16,  22,  17  L  Ed.  555;  Peugh  v.  limit  the  latter  solely  to  the  rents  and 
Porter,   112  U.   S.   737,  742,   28   L.   Ed.  859.  profits.    The  test  is — the  manifest  purpose. 

Facts  held  not  to  show  any  distinct  ap-  Is  that  merely  to  dispose  of  the  rents  and 

propriation  of  a  part  of  a  certain  fund  in  profits  or  is  it  to  grant  security  for  an  in- 

plaintiffs    favor,    either    directly    or    indi-  debtedness?"  Gisborn  v.  Charter  Oak  Life 

rectly,   or   any   agreement,   direct   or   indi-  Ins.  Co.,  142  U.  S.  326,  335,  35  L.  Ed.  1029. 

rect,  that  he   should  be  paid  cut   of  such  16.  Lien  of  transferee   of  part  of  claim 

fund,   and,   therefore,   not   to    establish   an  against    United   States   on   fund   appropri- 

equitable    lien    on    such    fund.      Porter    v.  ated  to  pay  claim.— Trist  v.  Child,  21  Wall. 

White,    127    U.    S.    235,   244.   32    L    Ed.    112.  44],  449,  22  L.  Ed.  623. 

10.  That  one  through  hiE  effcrts  created  !'''•  Liens  may  be  of  statutory  ongm.— 
fund,  does  net  entitle  him  to  lien.— Wright  Bank  v.  Nock,  9  Wall.  373,  382,  19  L.  Ed. 
V.  Ellison,  1  Wall.  16,  17  L  Ed.  555.  ^1~- 
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discretion  of  the  legislature  to  determine  whether,  considering  all  the  circum- 
stances, the  use  of  a  given  instrumentality  shall  not  subject  the  party  seeking 
that  use  to  a  lien  upon  his  property  for  all  the  services  rendered  by  the  state 
to  the  instrumentalitv.^^ 

Construction  of  Statutes  Giving  Liens  to  Laborers  or  Employees.— 
Statutes  giving  liens  to  laborers  for  their  work  and  labor  are  to  be  liberally  con- 
strued.^^  But  to  entitle  one  to  a  lien  as  an  "employee"  of  a  corporation,  under 
a  statute  giving  a  lien  to  such  employees,  for  all  labor  done  for  the  corporation^ 
he  must  have  been  a  servant  bound  in  some  degree  at  least  to  the  duties  of  a 
servant  and  not  a  mere  contractor  bound  only  to  produce  or  cause  to  be  pro- 
duced a  certain  result,  but  free  to  dispose  of  his  own  time  and  personal  efforts  ac- 
cording to  his  pleasure,  without  responsibility  to  the  other  party.^o 
IV.    Legal  Incumbrancy  or  Duration. 

As  to  legal  incumbrancy,  or  duration  of  a  lien,  it  makes  no  difference  whether 
its  object  is  to  secure  an  existing  debt,  or  a  contingent  indemnity.^i 

Time  from  Which  a  Statutory  Lien  Binds  the  Property. — A  statutory 
lien  implies  security  upon  the  thing  before  the  warrant  to  seize  it  is  levied.  It 
ties  itself  to  the  property  from  the  time  it  attaches  to  it,  and  the  levy  and  sale  of 
the  property  are  only  means  of  enforcing  it.  In  other  words,  if  the  lien  is  given 
by  statute,  proceedings  are  not  necessary  to  fix  the  status  of  the  property.22 

V.    Property  Subject  to. 

What  Liens  May  Attach  to  Eeal  Property. — A  common-law  lien  cannot 
attach  to  real  property. ^s  But  a  party  may  by  agreement  create  a  charge  or  claim 
in  the  nature  of  a  lien  on  real  as  well  as  on  personal  property,  of  which  he  is  the 
owner  or  in  possession. ^-^ 

Equitable  Lien  on  Bounty  Money  Received  by  Sugar  Manufacturer. — 
In  Louisiana  under  an  agreement  between  a  grower  of  sugarcane  and  a  manu- 
facturer of  sugar,  an  equitable  lien  for  the  amount  of  the -purchase  price  of  cane 
sold  by  the  former  to  the  latter  may  be  created  upon  the  bounty  money  received 
by  the  manufacturer  in  pursuance  of  the  acts  of  congress  providing  therefor.^s 

18.  Lien  upon  property  of  one  using  an  upon  the  corporate  property  and  earnings 
instrumentality  for  services  rendered  by  for  all  labor  done  for  the  corporation  from 
state  to  that  instrumentality. — Lindsay,  the  date  of  their  employment.  Vane  v. 
etc.,  Co.  V.  Mullen,  176  U.  S.  126,  145,  44  L.  Newcombe,  132  U.  S.  220,  33  L.  Ed.  310. 
Ed.' 400.  See  the  title  LOGS  AND  LOG-  21.  Legal  incumbrancy  or  duration. — 
GING.  Mutual  Assur.  Society  v.  Watts,  1  Wheat. 

19.  Labor    lien    statutes    liberally    con-       279.  290,  4  L.  Ed.  91. 

strued.— :\Iining  Co.  v.   Collins,   104  U.   S.  22.    Time    from   which   a   statutory   lien 

176,   177,  26   L.    Ed.   704;   Davis  v.   Alvord,  binds  the  property. — ^Morgan  v.  Campbell, 

94  U.   S.   54.5,  24   L.   Ed.   283.  22  Wall.  381,  390,  22  L.  Ed.  796. 

What  constitutes  "work  and  labor"  un-  23.  The  poles  and  wires  of  a  telegraph 
der  Utah  statute. — One  who  is  hired  to  company  are  real  estate,  and  no  common- 
plan,  oversee  and  direct  the  actual  work-  law  lien  can  attach  to  them.  Vane  v.  New- 
ing  and  development  of  a  mine  does  in  combe.  132  U.  S.  220,  238.  33  L.  Ed.  310. 
the  performance  of  such  duties  some  man-  24.  Charge  in  nature  of  lien  created  by 
ual  labor,  and  his  services  are  such  "work  agreement. — Walker  v.  Brown,  165  U.  S. 
and  labor"  as  entitle  him  to  a  lien  there-  654,  664,  41  L.  Ed.  865;  Fourth  St.  Bank  v. 
for  upon  the  mine,  under  §  1221  of  the  Yardley,  165  U.  S.  634,  644,  41  L.  Ed.  855; 
compiled  laws  of  the  territory  of  Utah.  Ketchum  v.  St.  Louis,  101  U.  S.  306,  317, 
Mining  Co.  v.  Cullins,  104  U.  S.  176,  177,  25  L.  Ed.  999. 
26  L.  Ed.  704.  25.     Lien    on     bounty    money    received 

20.  Lien  of  employees  of  corporations.  by  sugar  manufacturer. — Act  of  Oc- 
— Vane  v.  Newcombe,  132  U.  S.  220,  233,  tobcr  1,  1890  (26  Stat.  567,  ch.  1244);  and 
33  L.  Ed.  310.  act  of  March  2,  1895  (28  Stat.  910,  ch.  189). 

One  who  contracts  to  put  up  wires  for  a  Burdon    Cent.    Sugar    Ref.    Co.    v.    Payne, 

telegraph  company  is  not  an  employee  so  167   U.   S.   127,   147,   42   L.   Ed.   105. 

as  to  be  entitled  to  a  lien  for  wages  within  The   right  to   collect  the   bounty  having 

the  meaning  of  the  act  of  Indiana  of  1877,  arisen    from   a   law   of   the    United    States, 

§  1  (Rev.  Stat.,  §  5286),  providing  that  em-  and   the  provisions  of  that  law  creating  a 

ployees  of  any  corporation  doing  business  necessary  relation  between  the  grower  and 

in  Indiana,  shall  have  a  first  and  prior  lien  tl:c   manufacturer,   making   them   in    effect 
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As  a  general  rule  the  property  of  one  man  cannot  be  subjected  to  a  lien 
for  services  rendered  upon  tbe  property  of  anotlier.^" 

One  cannot  have  a  lien  upon  his  own  property,  except  where  equity  in- 
terposes, and,   to  prevent   a   faihu-e  of  justice,   keeps   the  lien  outstanding.^'^ 

VI.    Possession  of  the  Property  as  an  Essential  Element. 
A.     Common-Law  Liens. — At  common  law,  there  can  be  no  lien  without 
possession  of  the  thing  upon  which  it  is  asserted. ^^ 

B.  Equitable  Liens. — Possession  by  the  lien  holder  of  the  property  upon 
which  the  lien  is  created  is  not  essential  to  the  existence  of  an  equitable  lien. 2* 
An  equitable  lien,  in  the  nature  of  a  mortgage,  may  be  created  upon  personal 
property,  which  will  be  good  between  the  original  parties  without  a  change  of 
possession,  even  though  void  as  against  subsequent  purchasers  in  good  faith 
without  notice,  and  creditors  levying  executions  or  attachments  ;3^  and  if  fol- 
lowed by  a  delivery  of  possession  before  the  rights  of  third  persons  have  inter- 
vened, it  will  be  good  absolutely .^i  So  the  parties  to  a  contract  for  the  sale  of 
personal  property  may  create  a  lien  on  such  property  in  the  nature  of  a  mort- 
gage for  the  amount  of  the  purchase  money,  which,  as  between  themselves,  wilt 
be  good  after  delivery.-''^ 

C.  Statutory  Liens. — Statutory  liens  have,  wiliiout  possession,  the  same 
operation  and  efficacy  that  existed  in  common-law  liens,  where  the  possession  was 
delivered.^^ 

VII.  Effect  of  a  Statutory  Lien. 

A  statutory  lien  is  as  bintling  as  a  mortgage,  and  has  the  same  capacity  to 
hold  the  land,  so  long  as  the  statute  preserves  it  in  force.^^* 

VIII.   Priorities, 

Prior  Lien  Gives  Prior  Claim. — The  principle  is  believed  to  be  universal, 
that  a  prior  lien  gives  a  prior  claim,  which  is  entitled  to  prior  satisfaction,  out  of 
the  subject  it  binds,-*^  unless  the  lien  be  intrinsically  defective,  or  be  displaced  by 
some  act  of  the  party  holding  it,  which  shall  postpone  him,  in  a  court  of  law  or 
equity,  to  a  subsequent  claimant.^*^     The  single  circumstance  of  not  proceeding 


joint  producers  of  the  supar,  the  right 
to  the  equitable  lien  stipulated  by  the 
contract  was  held  not  to  be  controlled  by 
the  provisions  of  the  local  law  of  Louis- 
iana, even  although,  as  a  general  rule,  in 
regard  to  which  the  court  expressed  no 
opinion,  the  effect  of  that  law  would  be 
to  deprive  contracting  parties,  except  when 
expressly  allowed,  of  the  right  to  contract 
for  an  eciuitable  lien;  and  to  deny  to  courts 
of  equity  the  power  to  enforce  the  same. 
Burdon  Cent.  Sugar  Ref.  Co.  v.  Payne, 
ir>7  U.  v'^.  i:-'~,  14S,%;2  L.  Kd.  105. 

26.  No  lien  upon  one  man's  property 
for  services  rendered  to  property  of  an- 
other.—Lindsay,  etc.,  Co.  ■:■.  Mullen,  17G 
IT.  S.   I;M'.,   143,  44  L.  Rd.  400. 

27.  When  one  can  have  a  lien  on  his 
own  property,  ('.oulii  v.  Day,  04  U.  S. 
4()r>,  -ii,!,  2i  L.  I'M.  SA):. 

28.  Possession  essential  to  common-law 
lien. —  Peck  r.  Jenncss,  7  How.  G\:l,  C^20, 
12  L.  Rd.  84t;  The  Rock  Island  Bridge, 
6  Wall.  213,  214,  18  L.  Rd.  7.'i3. 

To  create  a  coninion-law  lien  on  a  chat- 
tel, the  oarty  claiming  it  must  show  the 
just  possession  of  the  thing  claimed.  Ran- 
del  V.  Brown,  2  How.  40t).  424,  11  L.  Rd. 
318. 

29.  Possession  not  essential  to  equitable 


lien.— Gregory  r-.  Morris,  OG  U.  S.  619,  623, 
24  L.  Rd.  740;  Hauselt  v.  Harrison,  10.->  U. 
S.   401,   40,'),  26   L.   Rd.    1075. 

30.  Hauselt  v.  Harrison,  105  U.  S.  401, 
405,  26  L.  Rd.  1075. 

31.  Hauselt  v.  Harrison,  105  U.  S.  401, 
405,  26   L.    Rd.    1075. 

32.  Gregory  v.  Morris,  96  U.  S.  619,  623, 
24  L.   Rd.  740. 

The  creation  of  such  an  equitable  lien 
is  not  precluded  by  the  rule  of  the  com 
mon  law  tliat  the  lien  of  the  vendor  of  per- 
sonal property  to  secure  payment  of  the 
purchase  money  is  lost  by  the  voluntary 
and  unconditional  delivery  of  the  prop- 
erty to  the  purchaser.  Gregory  v.  Morris, 
96  U.  S.  619,  623,  24  L.  Rd.  740. 

33.  Possession  not  essential  to  statutory 
lien.~r.call  ■.-.  White,  94  V.  S.  3S2,  3S(;. 
24  L.  Rd.  173;  Fowler  z:  Rapley,  15  Wall. 
328,   335,   21    L.    Rd.   35. 

34.  EflFect  of  a  statutory  lien. — ^Rankin 
v.  Scolt.    12   Wheat.    177,   179,  6   L.   Rd.  592. 

35.  Prior  lien  gives  prior  claim. — Ran- 
kin z:  Scott,  12  Wheat.  177,  179,  6  L.  Rd. 
592;  Howard  r.  Railway  Co.,  101  U.  S. 
837.  S45,  25   L.   R<1.   lOSl. 

36.  What  will  preclude  prior  lien  from 
taking  precedence. —  Rankin  ■:•.  Scott,  12^ 
W  iioat.    177,    179,   6   L.   Rd.    592. 
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on  it,  until  a  subsequent  lien  has  been  obtained  and  carried  into  execution,  has 
never  been  considered  as  such  an  act.^^  ,     .  ,    , 

Effect  of  the  Priority  of  the  United  States. — It  has  never  yet  been  decided 
by  the  supreme  court  that  the  priority  of  the  United  States  will  divest  a  specific 
lien,  attached  to  a  thing,  whether  it  be  accompanied  by  possession  or  not.^s 

An  agreement  between  two  parties  holding  liens  on  certain  personal 
property,  that  the  property  shall  be  sold  to  a  third  person  and  the  proceeds  di- 
vided among  them  in  certain  proportions,  prevents  either  party  from  insisting 
upon  superiority  of  lien  between  themselves.s^ 

One  who  dedicates  bonds  owned  by  him  to  the  payment  of  a  debt  of 
a  third  person  cannot  defeat  the  lien  on  such  bonds  against  himself,  by  as- 
serting that  claims  of  his  to  the  amount  of  the  bonds  had  been  unpaid,  and  that 
theref^ore  he  had  contributed  the  amount  of  the  bonds  to  the  assets  of  the 
debtor.40 

IX,    Determination  of  Liens. 

A.  Release. — The  question  whether  a  lien  has  been  released,  is  largely  a 
matter  of  intention  to  be  inferred  from  the  acts  of  the  parties  and  all  the  sur- 
rounding circumstances."*  1  When  a  lien  has  once  attached,  the  taking  a  note 
for  the  amount  thereof  does  not  of  itself  operate  as  a  release.-*^ 

B.  Waiver. — The  right  to  assert  a  lien  upon  property  may  be  waived.'*-^ 
Thus,  an  express  contract,  that  a  lien  shall  be  retained  to  a  specified  extent,  is 
equivalent  to  a  waiver  of  the  lien  to  any  greater  extent.^"*  So  one  may,  by  per- 
fecting his  claim  to  a  statutory  lien,  waive  his  right  to  a  common-law  lien  on  the 
same  property.'*^  A  conveyance  or  release  of  property  by  one  who  has  a  lien 
on  it  necessarily  extinguishes  the  lien.-*^  A  common-law  lien  will  be  extinguished 
by  the  voluntary  and  unconditional  surrender  of  the  possession  of  the  property 
to  which  the  lien  is  attached.^^ 

C.  Merger. — See  the  title  Merger. 

D.  Fraudulent  Prevention  by  Lienholder  of  Discharge  of  Lien. — A 
person  cannot  avail  himself  of  a  lien,  the  discharge  of  which  has  been  fraudu- 
lently prevented  by  his  own  acts.'*^ 

37.  Rankin  v.  Scott,  12  Wheat.  177,  179,       Ed.  385.    See  the  title  MERGER. 

()  L.  Ed.  .592.  44.   Contract  that  lien  shall  be  retained 

38.  Effect  of  the  priority  of  the  United  to  a  specified  extent. — Brown  v.  Oilman,  4 
States.— Conard  v.  Atlantic  Ins.  Co.,  1  Pet.       Wheat.  2.55,  290,  4  L.  Ed.  564. 

386,  441,  7  L.  Ed.  189,  distinguishing  The-  45.    Where    a    contractor    perfected    his 

lusson  V.   Smith,   2  Wheat.   396,   4   L.   Ed.  claim  for  a  lien  under  the  Indiana  statute 

271.     See,    generally,    the    title    UNITED  of  1877  (Rev.  Stat.  Ind.  §§  5286-5291)   giv- 

STATES.  ing  a  prior  lien  to  employees  of  a  corpo- 

39.  Agreement  between  lienholders  for  ration,  he  waived  the  right  he  had,  if  any, 
sale  of  property  and  division  of  proceeds.  to  assert  his  common-law  lien,  as  to  the 
— City  Nat.  Bank  v.  Hunter,  129  U.  S.  personal  property  and  earnings  of  the  cor- 
557.  32  L.  Ed.  752.  poration.    Vane   v.    Newcombe,    132   U.    S. 

40.  Dedication  of  bonds  to  payment   of  220.  230,  33  L.  Ed.  310. 

another's  debt. — Walker  v.  Brown,  165  U.  46.    Conveyance   or   release   of  property 

S.   654,  41  L.  Ed.  865.  by   cne   having   lien    on   it. — Francklyn    z\ 

41.  How  question  of  release  determined.  Sprague,  121  U.  S.  215,  228,  30  L.  Ed.  936. 
— Grant  r.  Strong,  18  Wall.  623,  624,  21  47.  Surrender  of  possession  of  property. 
L.    Ed.   859.  —Gregory  v.   Morris,  96  U.   S.   619,  623,  24 

42.  Taking  a  note  not  of  itself  a  release.  L.  Ed.  740;  Vane  v.  Newcombe,  132  U.  S. 
—Grant  v.  Strong,  18  Wall.  623,  624,  21  220,  230,  33  L.  Ed.  310.  See  ante,  "Com- 
L    Ed.  859.  mon-Law  Liens,"  VI,  A. 

43.  Taking  bill  of  sale  of  property  in-  "The  lien  at  common  law  of  the  vendor 
eluding  that  covered  by  lien,  not  a  waiver.  of  personal  property  to  secure  the  pay- 
— A  valid  lien  is  not  waived  or  divested  ment  of  purchase  money  is  lost  by  the  vol- 
by  the  mere  fact  of  the  holder  of  it  sub-  untary  and  unconditional  delivery  of  the 
sequently  taking  a  bill  of  sale  of  property  property  to  the  purchaser."  Gregory  z\ 
including  that  covered  by  the  lien,  made  Morris,  96  U.  S.  619,  623.  24  L.  Ed.  740. 
to  him  with  a  view  of  giving  him  a  pref-  48.  Fraudulent  prevention  by  lienholder 
erence,  and  in  violation  of  the  bankrupt  of  discharge  of  lien. — Carey  v.  Brown,  92 
act.    Avery  v.  Hackley,  20  Wall.  407,  22  L.  U.   S.   171,   23   L.   Ed.   479. 
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E.  Statute  of  Limitations. — The  right  to  enforce  a  lien  may  be  lost  by  the 
expiration  of  the  period  limited  by  the  statute  of  limitations  for  its  enforce- 
ment.^^ 

X.    Enforcement  of  Liens. 

A.  In  General. — A  lien  existing  and  continuing  will  be  enforced  by  the  courts 
whenever  the  property  upon  which  it  lies  becomes  subject  to  their  jurisdiction 
and  control.  Then  the  rights  and  interests  of  all  parties  will  be  respected  and 
maintained.^*^  A  person  having  a  lien  upon  chattels  has  no  right  himself  to  sell 
such  chattels  in  the  discharge  of  his  lien.^^ 

B.  Jurisdiction  of  Courts  of  Equity. — Whether  a  bill  in  equity  will  lie  to 
enforce  a  possessory  lien  may  admit  of  some  doubt,  and  the  authorities  are  by 
no  me^ns  harmonious.^2  gut  j^  some  jurisdictions,  and  notably  so  in  Illinois,  it 
is  held  that  liens  for  the  enforcement  of  which  there  is  no  special  statutory  pro- 
vision, are  enforceable  in  equity .^^^  The  jurisdiction  of  a  court  of  equity  invoked 
to  enforce  a  statutory  lien,  rests  upon  the  statute,  and  can  extend  no  further.^"* 

C.  Against  Whom  Enforcible. — Purchasers  of  goods  and  chattels  take 
them  at  common  law,  subject  to  the  liens  which  existed  against  the  vendor.^^ 

Equity  will  establish  and  enforce  a  lien  created  by  agreement,  not  only 
against  the  party  who  stipulated  to  give  it,  but  also  against  third  persons,  who 
are  either  volunteers,  or  who  take  the  estate  on  which  the  lien  is  agreed  to  be 
given  with  notice  of  the  stipulation.^^  Such  a  lien  is  enforcible  against  the  prop- 
erty to  which  it  attaches  in  the  hands  of  the  heirs,  administrators,  or  executors 
of  the  original  contractor,  or  in 'those  of  voluntary  assignees  and  purchasers,  or 
encumbrancers  with  notice.^"  But  a  bona  fide  purchaser  for  value  of  property, 
subject  to  an  equitable  lien  without  notice  of  such  lien,  takes  the  property  free 
of  the  lien.^^ 

As  to  a  bank  which  makes  advances  on  a  bill  of  lading,  see  the  title 
BiLi,  OF  Lading,  vol.  3,  p.  241. 

Enforcement  of  Lien  on  Land  against  Nonresidents  of  the  State. — 
One  who  has  a  lien  upon  land  within  a  certain  state,  may  institute  proceedings 
against  nonresidents  to  foreclose  such  lien  and  may  call  them  in  by  personal 
service  outside  of  the  jurisdiction  of  the  court,  or  by  publication,  if  this  method 
be  sanctioned  by  the  local  law.  ^^ 

Where  property  passes  to  the  state,  subject  to  a  specific  lien  created 
by  law  or  contract,  such  lien  may  be  enforced  by  the  courts  whenever  the  prop- 

49.  The  statute  of  limitations  was  sus-  55.  Purchasers  of  goods  and  chattels. — 
pended  in  the  Confederate  States  during  Fowler  v.  Raple3^  15  Wall.  328,  336,  21  L. 
the  existence  of  the  Civil  War;  and  as  the       Ed.  35. 

war  was  flagrant  in  Arkansas  from  April,  56.    Against    whom    equitable    liens    are 

1S61,  to  April,  1866,  during  that  time  the  enforcible.— Walker   v.    Brown,    165    U.    S. 

operation  of  the  statute  which  limited  the  654,   664,   41   L.   Ed.   865;   Fourth   St.    Bank 

duration  of  liens   to   three  years   was   sus-  v.   Yardley,   165   U.   S.   634,   644,   41   L.   Ed. 

pended.     Batesville   Institute  v.   Kauffman,  855;   Ketchum  v.  St.   Louis,   101   U.   S.  306, 

18   Wall.   151,   155,  21   L.   Ed.   775.   See   the  317,   25    L.    Ed.    999;    Hauselt   v.    Harrison, 

titles  LIMITATION  OF  ACTIONS  AND  105  U.  S.  401,  406,  26  L.  Ed.  1075. 

ADVERSE  POSSESSION;  WAR.  The    agreement    raises    a    trust    which 

50.  When  the  courts  will  enforce  liens.  binds  the  estate  to  which  it  relates,  and 
—The  Siren,  7  Wall.  152,  158,  19  L.  Ed.  all  who  take  title  thereto  with  notice  of 
129.  such   trust   can  be   compelled  in   equity  to 

51.  Lienholder  cannot  himself  enforce  fulfill  it.  Ketchum  v.  St.  Louis,  101  U.  S. 
his  lien. — Knapp,  etc.,  Co.  v.  McCaflfrej-,  306,  317,  25  L.  Ed.  999;  Hauselt  v.  Har- 
177  U.   S.  638,  645,  44  L.  Ed.  921.  rison,  105  U.  S.  401,  406,  26  L.  Ed.   1075. 

52.  Jurisdiction  of  courts  of  equity.—  57.  Walker  v.  Brown,  165  U.  S.  654,  665, 
Knapp,   etc.,   Co.   v.    McCaflfrey,   177   U.   S.  41  L.  Ed,  865. 

638,  645,  44  L.  Ed.  921.  58.  Lynch  v.  Murphy,  161  U.  S.  247,  255, 

53.  Knapp,  etc.,  Co.  v.  McCaffrey,  177  U.       40   L.    Ed.   688. 

S.  638,  645,  44  L.  Ed.  921.  59.  Enforcement  of  lien  en  land  against 

54.  Canal  Co.  v.  Gordon,  6  Wall.  561,  18  nonresidents  of  the  state. — Roller  v.  Holly, 
L.    Ed.   894.  176  U.  S.  398,  405,  44  L.  Ed.  520. 
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erty  comes  under  their  jurisdiction  and  control.^o 

D.  Enforcement  of  an  Equitable  Lien  Not  Precluded  by  Right  of 
Action  for  Damages. — One  having  an  equitable  lien  on  real  estate  is  not  pre- 
cluded from  enforcing  it  by  the  fact  that  he  may  maintain  an  action  at  law 
sounding  in  damages  for  breach  of  the  agreement  out  of  which  the  lien  arose.^i 

E.  Proof  Essential  to  Enforcement  of  Laborer's  Lien. — Laborers  as- 
serting a  Hen  upon  real  property  for  their  work,  and  claiming  priority  over  mort- 
gagees and  others,  who  have  acquired  interests  in  the  property,  must  furnish 
strict  proof  of  all  that  is  essential  to  the  creation  of  the  lien;  and  that  requires 
them  to  prove  when  the  work  w^as  commenced,  the  character  of  the  work,  and 
when  it  was  completed.*^ ^ 

F.  Decree.— See  the  title  Cri^ditors'  Suits,  vol.  5,  p.  40. 


LIFE.— See  note  1. 

60.  Specific  lien  on  property  passing  to 

the  state.— Chamberlain  v.  St.  Paul,  etc., 
R.  Co.,  92  U.   S.  299,  306,  23  L.   Ed._  715. 

61.  Enforcement  of  an  equitable  lien  not 
precluded  by  right  of  action  for  damages. 

— Townsend  v.  Vanderwerker,  160  U.  S. 
171,  40  L.  Ed.  383;  Seymour  v.  Freer,  8 
Wall.  202,  19  L.  Ed.  306. 

A  and  B  entered  into  a  verbal  agree- 
ment, under  which  A  agreed  to  contribute 
one-half  of  the  cost  of  a  tract  of  land  and 
of  a  dwelling  house  to  be  erected  thereon, 
and  B,  who  subsequently  died  intestate 
agreed  that  after  entering  on  the  property 
she  would  convey  to  A  a  half  interest 
therein.  A  performed  his  part  of  the  agree- 
ment, but  B  died  without  having  per- 
formed her  part,  after  having  mortgaged 
the  property  for  a  debt  of  her  own.  It 
was  held,  that  the  fact  that  A  might  in 
an  action  at  law  have  recovered  a  personal 
judgment  against  B's  estate  for  one-half 
the  value  of  the  property  to  which  the 
contract  related,  did  not  preclude  his 
bringing  a  suit  in  equity  to  establish  a 
lien  in  his  favor,  and  to  obtain  a  sale  of 
the  property  to  satisfy  his  claim.  Town- 
send  V.  Vanderwerker,  160  U.  S.  171,  40  L. 
Ed.  383. 

An  agreement  was  entered  into  between 
P.  and  S.  which  provided  on  the  part  of 
P.  that  he  should  devote  his  time  and  best 
judgment  to  the  selection  and  purchase 
of  land  to  an  amount  not  exceeding  $.5,000, 
and  that  the  contracts  of  purchase  should 
be  made  and  the  conveyances  taken  in  the 
name  of  S.;  and  on  the  part  of  S.  that  he 
should  furnish  the  $5,000;  that  the  lands 
purchased  should  be  sold  within  five  years 
afterwards,  and  that  of  the  profits  made 
by  such  purchase  and  sale  one-half  should 
be  paid  to  P.,  and  be  in  full  for  his  serv- 
ices and  expenses.  Under  this  agree- 
ment lands  were  purchased  by  P.  and  title 
taken  in  the  name  of  S.  It  was  held  that 
the  agreement  was  a  charge  upon  the 
property,  and  gave  P.  a  lien  to  the  extent 
of  the  amount  to  which  he  should  be  found 
entitled  upon  the  execution  of  the  agree- 
ment according  to  its  terms;  and  that  the 
fact  that  he  might  maintain  an  action  at 


law  sounding  in  damages  for  the  breach 
of  the  express  agreement  did  not  preclude 
him  from  proceeding  in  equity  to  enforce 
the  lien  created  by  the  contract.  Seymour 
V.   Freer,   8  Wall.   202,   19   L.   Ed.  306. 

62.  Proof  essential  to  enforcement  of 
labor's  lien. — Davis  v.  Alvord,  94  U.  S. 
545,  24  L.   Ed.  283. 

1.  The  term  "life"  as  used  in  constitu- 
tional amendment  that  no  state  shall  de- 
prive any  person  of  life,  liberty,  or  prop- 
erty without  due  process  of  law,  means 
something  more  than  mere  animal  exist- 
ence. The  inhibition  against  its  depriva- 
tion extends  to  all  those  limbs  and  facul- 
ties by  which  life  is  enjoyed.  The  pro- 
vision equally  prohibits  the  mutilation  of 
the  body  by  the  amputation  of  an  arm  or 
leg,  or  the  putting  out  of  an  eye,  or  the 
destruction  of  any  other  organ  of  the 
body  through  which  the  soul  communi- 
cates with  the  outer  world.  The  depriva- 
tion not  only  of  life,  but  of  whatever  God 
has  given  to  every  one  with  life,  for  its 
growth  and  enjoyment,  is  prohibited  by 
the  provision  in  question,  if  its  efficacy  be 
not  frittered  away  by  judicial  decision. 
Munn  V.  Illinois,  94  U.  S.  113,  142,  24  L. 
Ed.  77.  See,  also,  Slaughter  House  Cases, 
16  Wall.  36,  127,  21  L.  Ed.  394.  And  see 
the  title  DUE  PROCESS  OF  LAW,  vol. 
5,  p.   499. 

Life  of  the  offender. — Where  an  act  of 
congress  for  the  confiscation  of  enemies' 
property  was  qualified  by  a  joint  congres- 
sional resolution  that  "no  proceedings 
shall  work  a  forfeiture  beyond  the  life  of 
the  offender,"  the  provision  obviously 
meant  that  they  should  not  affect  the 
ownership  of  the  land  after  the  termina- 
tion of  his  natural  life;  and  that,  after  his 
death,  it  should  pass  and  be  owned  as  if 
it  had  not  been  forfeited.  It  was  intended 
for  the  exclusive  benefit  of  his  heirs  and 
to  enable  them  to  take  the  inheritance 
after  his  death.  Wallach  v.  Van  Riswick, 
92  U.  S.  202,  23  L.  Ed.  473.  See,  also. 
United  States  v.  Dunnington,  146  U.  S. 
338.  30  L.  Ed.  996. 

Life  or  lives  in  being. — "The  rule  of  the 
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LIFE  ESTATE.— See  the  title  EbTATEs,  vol.  5,  p.  911. 

LIFE  INSURANCE,— See  the  title  Insurance,  ante,  p.  66. 

LIFE    TABLES. — See   references   under   Mortality  Tables. 

LIFE  TENANT. — See,  generally,  the  title  Remainders,  Reversions  and 
Executory  Interests. 

LIGHT  AND  AIR. — See  the  title  Adjoining  Landowners,  vol.  1,  p.  117, 

LIGHTS,— See  the  title  Collisions,  vol.  3,  p.  890.     And  see  note  1. 

LIGHTS  AND  BUOYS,— See  the  titles  Courts,  vol.  4,  pp.  1029,  1030; 
Eminent  Domain,  vol.  5,  p.  765 ;    Removal  of  Causes. 

LIK2.— See  note  2. 

LIMITATION  OF  ESTATES.— See  the  title  Remainders,  Reversions  and 
Executory  Interests. 

LIMITATION  OF  LIABILITY,— See  the  title  Carriers,  vol.  3,  p.  584 

LIMIT— LIMITED.— See   note  3. 


common  law,  by  which  an  estate  devised 
must  at  all  events  vest  within  a  life  or 
lives  in  being  and  twenty-one  years  after- 
wards, has  reference  to  time  and  not  to 
persons.  Even  the  'life  or  lives  in  being' 
has  no  reference  to  the  persons  who  are 
to  take,  for  the  testator  is  allowed  to 
select,  as  the  measure  of  time,  the  lives 
of  any  persons  now  in  existence;  and  the 
'twentjr-one  years  afterwards'  are  not 
regulated  by  the  birth  or  the  coming  of 
age  of  any  person,  for  they  begin,  not 
with  a  birth,  but  with  a  death,  and  are 
twenty-one  years  in  gross,  without  regard 
to  the  life,  or  to  coming  of  age,  of  any  per- 
son soever."  McArthur  v.  Scott,  113  U. 
S.  340,  383,  28  L.  Ed.  1015.  See  the  title 
PERPETUITIES. 

Life,  liberty  and  pursuit  of  happiness. — 
As  to  the  inalienable  rights  of  life,  liberty 
and  the  pursuit  of  happiness,  see  the  title 
CONSTITUTIONAL  LAW,  vol.  4,  p.  459. 

1.  Lights. — An  insurance  policy  provided 
that  certain  inflammable  substances  should 
not  be  used  or  kept  on  the  premises  in- 
sured, but  privilege  was  given  "to  use 
kerosene  oil  for  lights."  The  words  "for 
lights"  were  held  to  be  clearly  restricted 
in  meaning  to  lighten  the  insured  prem- 
ises only.  Gunther  v.  Liverpool,  etc.,  Ins. 
Co.,  134  U.  S.  110,  115,  33  L.  Ed.  857.  See 
the  title  INSURANCE,  ante,  p.  66. 

2.  Like  authority. — The  constitution  em- 
powers congress  to  exercise  exclusive  leg- 
islation over  the  district  that  is  the  seat 
of  the  United  States  government  and  over 
all  places  purchased  in  the  states,  by  con- 
sent of  the  legislature  of  the  states,  for 
the  erection  of  certain  enumerated  build- 
ings. When  the  title  to  the  state  property 
is  so  acquired,  the  federal  jurisdiction  is 
exclr'^ive  of  all  state  authority.  This  fol- 
lows from  the  declaration  of  the  constitu- 
tion that  congress  shall  have  "like  au- 
thority" over  such  places  as  it  has  over 
the   district  which  is  the  seat  of  govern- 


ment; that  is,  the  power  of  "exclusive  leg- 
islation in  all  cases  whatsoever."  Fort 
Leavenworth  R.  Co.  v.  Lowe,  114  U.  S 
525,  532,  29  L.  Ed.  264.  See  the  title  CON- 
STITUTIONAL LAW,  vol.  4,  p.  119. 

Like    services. — The    phrase    "like    serv- 
ices," as  used  in  §  847  of  the  Revised  Stat- 
utes, providing  that  a  United  States  com- 
missioner   for    certain    services    shall    re- 
ceive the  same  compensation  as  is  allowed 
to  clerks  for  like  services,  does  not  neces- 
sarily  mean   identical     with;      the     statute 
must    receive    a    reasonable    construction; 
and  where  the  s«rvice  of  the  clerk  bears 
a  substantial  resemblance  to  the  duty  per- 
formed   by    the    commissioner,    then    the 
commissioner   would   be   entitled    to     the 
compensation  allowed  by  law  to  the  clerk, 
it  being  in  legal  substance  a  like  service. 
United   States   v.   Wallace,   116    U.    S.   398, 
400,  29  E-  Ed.  675.     See,  generally,  the  title 
UNITED  STATES  COMMISSIONERS. 
3.  As  limited  by  law. — The  act  of  con- 
gress   organizing   Utah    provided    that    the 
jurisdiction    of   the    several    courts    therein 
provided  for  should  be  "as  limited  by  law." 
The    court   said   that     in      construing      the 
phrase  "as  limited  by  law,"  it  was  not  pre- 
pared  to   hold   that   it   was   to   wholly   ex- 
clude laws  made  within  the  legislature  of 
the   territory;    that    there    might    be   cases 
when     that     legislature     conferring     new 
rights,    or    new    remedies    or    establishing 
analogous  rules  of  proceeding  within  their 
legislative   power,    might   direct     in      what 
court  they  should  be  had;  that  they  were 
not   called    on   to   deny  that   the   functions 
and  powers  of  the  probate  court  might  be 
more    specifically    defined     by     territorial 
statutes   within   the   limits    of  the   general 
idea   of  the   nature   of  probate   courts,   or 
that    certain    duties    not    strictly    of      that 
character   might   be   imposed   on   them   by 
that  legislation.     Ferris  v.  Higley,  20  Wall. 
375,  383,  22  L  Ed.  383. 


LIMITATION  OF  ACTIONS  AND  ADVERSE  POSSESSION. 

BY  jame;s  f.  minor. 
I.   Scope  of  Title,  906. 
II.   Definition  and  Original,  906. 

III.  Nature,  Purpose  and  Construction  of  Statutes  of  Limitation,  907. 

A.  Theory  of  Statutes  of  Limitation,  907. 

B.  As  Affecting  Remedy  or  Right,  908. 

C.  Construction,  909. 

1.  To  Effectuate  Their   Purpose,  909. 

2.  Settled  Construction  of  Enghsh   Statute  Adopted,  910. 

3.  Construction  by  Court  of  State,  910. 

4.  Retrospective  Operation,  910. 

IV.  Constitutionality,  910. 

A.  In  General,  910. 

B.  As  Impairing  Obligation  of  Contract,  912. 

C.  As  Affecting  Vested  Rights,  912. 

V.   Operation  of  Statute  and  Effect  as  Bar,  914.. 

A.  Against  Whom  the  Statute  Operates,  914. 

1.  In  General,  914. 

a.  Burden  of  Proving  Right  to  Exception  from  Operation,  914. 

b.  Parties  Entitled  to  Joint  Action,  914. 

c.  Bar  as  to  Trustee  Affects  Beneficial  Owner,  914. 

d.  Grants  for  Pious  and  Charitable  Uses,  915. 

2.  State  or  United  States,  915. 

a.  General  Rule,  915. 

(1)  Government    Generally,    915. 

(2)  United  States,  916. 

(3)  State,  917. 

b.  Privilege  a  Personal  One  to  Sovereign,  917. 

c.  Title  Formal  and   Interest  Nominal,  918. 

3.  Municipal  Corporations,  918. 

B.  In  Whose  Favor  the  Statute  Operates,  918. 

1.  In  General,  918. 

2.  Corporations  Generally,  918. 

3.  Foreign   Corporations,  918. 

4.  Undisclosed   Principal,  920. 

5.  United  States  or  State,  920. 

C.  Effect,  920. 

1.  In  General,  920. 

2.  As  Affecting  Lien,  921. 

3.  On  Title  to  Real  Property,  921. 

4.  Waiver,  Repeal  or  Change  of  Law,  921.  '■ 

VI.   What  Statute  Applicable,  922. 

A.  Conflict  of  Laws,  922. 

B.  In  Equity,  922. 

C.  Construction  by  Court  of  the   State,  922. 

D.  New    Statute   or   Amendment,  922. 

E.  Common-Law  Action  Governed  by  Common-Law  Limitation,  923. 

(900) 
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VII.   Periods  of  Limitation,  923. 

A.  In  General,  923. 

B.  Actions  for   Recovery  of  Title  or  Possession  of  Real  Property   (Ad- 

verse Possession),  924. 

1.  Twenty  or  Twenty-One  Years,  924. 

2.  Ten   Years,  925. 

3.  Seven  Years,  925. 

4.  Six  Years,  926. 

5.  Five  Years,  926. 

6.  Three  Years,  926. 

7.  Sixty  Years  and  Thirty  Years,  926. 

8.  Particular  Actions  and   Proceedings,  927. 

C.  Actions  upon  Contracts  in  Writing,  927. 

1.  In  General,  927. 

2.  Specialties,  928. 

,  3.  Promissory   Notes,   Checks,    Bills   of   Exchange,   etc.,  929. 

4.  Mortgages  and   Deeds  of  Trust,  929. 

5.  Judgments  and  Decrees,  929. 

6.  Actions  upon  Liabilities  on  Stock  and  Stock  Subscriptions,  929. 

D.  Actions  upon   Unwritten   Contracts,  930. 

E.  Actions  upon  Liabilities  Created  by  Statute,  930. 

F.  Actions  to  Enforce  Claims  against  Decedent,  930. 

G.  Actions   upon   Liabilities  Arising  Ex   Delicto,  931 

L  Damages  for   Personal  Injury,  931. 

2.  Detention   and   Conversion   of   Personal    Property,  931. 

3.  Trespasses  Committed  and  Injuries  Done  under  Military  Author- 

ity, 931. 

4.  Action  against  Bank    for  Refusal   to  Transfer   Stock  on   Plea  of 

Lien,  931. 

5.  Action   for   Death  by  Wrongful  Act,  931. 
H.  Other  Actions,  932. 

1.  Assumpsit,    932. 

2.  Actions  of  Account,  932. 

3.  Action  of  Debt,  933. 

4.  Action  of  Covenant,  933. 

5.  Action  for  Freight  of  Vessel,  933. 

6.  Ejectment,  933. 

VIII.   Adverse  Possession,   934. 

A.  Nature  and  Requisites  of  Adverse  Possession,  934. 

1.  Adversary   Character,  934. 

a.  In   General,   934.  ' 

b.  Possession  by  Agent,  935. 

c.  Possession  by  Tenant,  935. 

d.  Question  of  Law  or  Fact,  935. 

2.  Actual  Possession,  936. 

3.  Notorious  and  Visible  Possession,  937. 

4.  Exclusive   Possession,   938. 

5.  Continuous   Possession,  939. 

a.  In  General,  939. 

b.  Tacking  Several   Possessions  Together,   940. 

c.  Interruption   by   Resumption   of   Possession,   942. 

6.  Hostile  and  under  Claim  of  Right,  942. 

a.  In   General,   942. 

(1)  Disseisin   Defined,  942. 

(2)  Claim  of  Exclusive  Title  or  Ownership,  943. 

(3)  Seisin  Follows  the  Better  Title,  944. 
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h.  Claimant's  Possession  Originally  Consistent  with  True  Own- 
er's Title,  944. 

(1)  In   General,  944. 

(2)  Between  Cotenants,  947. 

(3)  Between  Trustee  and  Cestui  Que  Trust,  948. 

(4)  Between  Vendor  and  Vendee,   949. 

(a)  In  General,  949. 

(b)  Purchase   under   Executory   Contract,   950. 

(c)  Application  of  Lis   Pendens,  951. 

(5)  Between   Landlord  and  Tenant,  951. 

(6)  Between  Mortgagor  and  Mortgagee,  951. 

(7)  Between  Life  Tenant  and  Remainderman,  Reversioner, 

or  Tenant  in  Tail,  951. 
c.  Color  of  Title,  952. 

(1)  Definition  and  Essentials,  952. 

(a)  Under    General   Law,   952. 
aa.  Definition,  952. 

bb.  Good  Faith,  953. 
cc.  Paper  Title  Not  Essential,  955. 
dd.  Must    Be    under     Instrument,     Proceeding     or 
Law,  955. 

(aa)   In  General,  955. 

(bb)  Bond  for  Title,  956. 

(cc)  Deed,  956. 

(dd)  Lease,  958. 

(ee)   Patent  or  Grant,  958. 
ee.  Knowledge  of  Invalidity  Chargeable  to  Grantee, 
960. 

(b)  Under  Statutes,  961. 

(2)  Office  and  Effect  of  Color  of  Title,  and  Extent  of  Pos- 

session, 961. 

(a)  As  Distinguishing  "Ouster"  from  "Trespass,"  961. 

(b)  Extent  of  Adverse  Possession,  963. 

;  aa.  Possession  Not  under  Color  of  Title,  963. 

bb.  Possession  under  Color  of  Title,  963. 
(aa)   In  General,  963. 
(bb)  Constructive   Possession,   964. 
cc.  Conflicting  Titles  and  Possessions,  966. 

(aa)   Possession     Held     under     Junior    Title 

Only,  966. 
(bb)  Possession  Held  under  Each  Title,  967. 

B.  Property  That  May  Be  Held  Adversely,  968. 

C.  Efifect  of  Adverse  Possession,  969. 

1.  Adverse  Possession  as  Giving  Title,  969. 

a.  In  General,  969. 

b.  To  Lands,  970. 

(1)  In   General,  970. 

(2)  As  Tolling  Entry,  974. 

c.  To  Chattels,  974. 

2.  Adverse  Possession  as  Ground  for  Presuming  Grant  or  Lease,  974. 

a.  In  General,  974. 

b.  Period  of  Time  Required.  975. 

c.  Possession  Necessary,  976. 

d.  Rebuttal  of  Presumption,  977. 

e.  Presumption  of  Lease,  977. 

3.  Adverse  Possession  as  Notice,  977. 

4.  As  Affecting  Right  to  Convey  or  Devise,  978. 

5.  As  Eviction,  978. 
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IX.   To  What  Proceedings  Applicable,  978. 

A.  Actions  or  Proceedings  at  Law,  978. 

1.  In  General,  978. 

2.  In  Federal  Courts,  979. 

3.  Mandamus,  979. 

4.  Criminal   Proceedings,  979. 

B.  In  Equity,  979. 

1.  In   General,   979.  .     ,     •     -r-     •.      non 

2.  In  Cases  Cognizable  Exclusively  m  Equity,  y«U. 

a.  In  General,  980. 

b.  Trusts,  981. 

(1)  Direct  or  Express   Trusts,  981. 

(2)  Indirect  or  Implied  Trusts,  984. 

(3)  Express  Statutory  Limitation.  985. 
3    In  Cases  of  Concurrent  Jurisdiction,  985. 

a.  In  General,  985. 

b.  By   Statute,  987. 

4.  Laches  and  Stale  Demands.  987. 

X.    Postponement,  Arrest  or  Suspension  of  Running  of  Statute,  987. 

A.  General  Rule  as  to  Continuous  Running  of  Statute,  987. 
■  B.  Suspension  by  Appeal,  988. 

C.  Suspension  by  Mutual  Agreement,  989. 

D.  Suspension  by  Inability  to  Sue,  989. 

1.  In  General,  989. 

2.  Absence  from  State,  990. 

a.  In  General,  990. 

b.  Of  Persons  Entitled  to  Sue,  9^0. 

c    Absence,  Abscondment  or  Concealment  of  Defendant,  99^. 

(1)  In  General,  992. 

(2)  When  Cause  of  Action  Accrues,  992. 

(3)  After  Cause  of  Action  Accrues,  993. 

(4)  Absconding  or  Concealing  Himself,  993. 

3.  Removal  from  One  County  to  Another,  993. 

4.  Death  of  Party,  993. 

a.  Plaintiff,  994. 

b.  Defendant,  994. 

5.  Disabilities,  996.  j      t>- 

a.  General  Rules  and  Principles  Relating  to  Persons  under  Dis- 

abilities, 996. 

(1)  Application  of  Term  Disability,  996. 

(2)  Time   Allowed  after   Removal,  996. 

(3)  Cumulative    Disabilities,    996. 

(4)  Coexisting  Disabilities,  997. 

b.  Alienage,  997. 

c.  Coverture,  998. 

d.  Infancy,  999. 

e.  Ignorance  of  Rights,   1000. 

f.  Poverty  or  Pecuniary  Embarrassment,   1000. 

g.  War,  1000. 

(1)  In  General,   1000. 

(2)  Suspension  by  War  of   Secession,   1000. 

(3)  Suspension  by  War  of  Revolution,  1003. 
h.  Cestui  Que  Trust  Relation,  1004. 

E    Suspension  by  Commencement  of  Action,  1004. 
1.  Rule  Stated,  1004. 
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2.  What   Constitutes  the   Commencement   of   an   Action,    1005. 

a.  In  General,  1005. 

b.  Service  of  Process,   1006. 

3.  Efifect  of  Suit  Commenced  or  Attempted  on  Subsequent  Suit,  100/. 

a.  In    Case   of   Vokmtary    Discontinuance    or    Abandonment,    or 

Abatement,  1007. 

b.  In  Case  of  Involuntary  Nonsuit,  1008. 

■c.  First  Suit  Determined  Otherwise  Than  on  Merits,   1009. 

4.  Amendment  as  Introducing  New  Cause  of  Action  and  Effect  on 

Statute  of  Limitations,    1009. 

5.  Supplemental  Bill  as  Continuation  of  Original   Suit,   1010. 

F.  Assertion  of  State's  Right  by  Legislative  Act,  1010. 

G.  Suspension  by  Fraud,  1010. 

H.  Suspension  as  to  Actions  for  Recovery  of  Realty,  1010. 

XI.   Time  from  Which  Statute  Runs,   1011. 

A.  In  General,  1011. 

1.  Accrual  of  Cause  of  Action,  1011. 

a.  Rule  Stated,  1011. 

b.  Rule  Illustrated,   1012. 

2.  Other  Party  in  Situation  to  Perform,   1015. 

3.  As  to  Defense  to  Action,   1015. 

4.  As  to  Cause  of  Action  in  Existence  at  Its  Passage,  1015. 

5.  Conditions  Precedent  to  Right  of  Action,  1015. 

a.  In  General,  1015. 

b.  Claim  Payable  Out  of  Particular  Fund,   1015. 

c.  Necessity    for   Demand   or   Notice,    1016. 

6.  Person  Entitled  to  Sue,  1016. 

7.  Knowledge  of  Right  of  Action,   1016. 

B.  Accounts.  1016. 

C.  Actions  for  Recovery  of  Title  or  Possession  of  Real   Property,   1017. 

1.  In  General,    1017. 

2.  Public  Land  Grants  before  Patent  Issue,   1018. 

a.  Where   Present   Legal   Title  Has   Passed,    1018. 

b.  Where  Legal  Title  Has  Not  Passed,  1021. 

c.  Record   Evidence   of   Passage   of   Title   Essential,    1023. 

3.  Public  Lands  after  Patent  Issue,   1023. 

4.  Possession    and    Abandonment    Thereof    as    Determining    Rights 

under  Town   Site  Laws,   1024. 

D.  Actions  for  Relief  on  Ground  of  Fraua  or  Mistake,   1024. 

1.  Rule  Stated,  1024. 

2.  Character  of  Fraud  That  Will  Prevent  Statute  Running,   1027. 

a.  In  General,   1027. 

b.  Mere   Silence,   1027. 

c.  Self-Evident   Fact.    1028. 

3.  Reasonable  Diligence  Necessarv,   1028. 
E..  Trusts,  1028. 

XII.   Part    Payment,    New    Promise,    or   Acknowledgment    of   Existing 

Liability,    1029. 

A.  Part  Payment,  1029. 

B.  New  Promise  or  Acknowledgment  of  Existing  Liability,   1030. 

1.  Time  of  Making,  1030. 

2.  Consideration,    1031.  , 

3.  By  Whom  Made,  1031. 

4.  To  Whom  Made.  1031. 

5.  Necessity  for  Writing,  1032.' 

6.  Sufficiency  of  Promise  or  Acknowledgment,   1032. 
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a.  In  General,  1032. 

b.  Unqualified  and  Unconditional,   1036. 
7.  Effect,  1036. 

Xin.   Pleading  and  Practice,   1037. 
A..  Raising  Defense,   1037. 

1.  Right  and  Duty  to  Plead  Statute,  and  Time  Therefor,  1037. 

2.  Necessity  and   Mode  of   Pleading  Generally,   1037. 

3.  Demurrer,  1041. 

4.  Plea  or  Answer,   1044. 

a.  Propriety,    1044. 

b.  Sufficiency,  1044. 

B.  Pleading  in  Answer  to  Defense,  1045. 

1.  Demurrer,   1045. 

2.  Replication  or  Amended   Bill,   1045. 

XIV.   Evidence,  1045. 

A.  Questions  of  Law  or  Fact,  1045. 

B.  Presumptions  and  Burden  of  Proof,  1047. 

1.  Presumptions,   1047. 

2.  Burden  of  Proof,  1047. 

C.  Admissibility  of  Evidence.   1047. 

D.  Sufficiency  of  Evidence,  1048. 

CROSS   REFERENCES. 

See  the  titles  Bankruptcy,  vol.  2,  p.  792;  EjHctment,  vol.  5,  p.  <''95 ;  In- 
surance, ante,  p.  66;  Laches;  New  Trial;  Perpetuities;  Pleading;  Pre- 
scription. And  see  the  various  titles  treating  the  different  actions.  As  fed- 
eral question,  see  the  title  Appeal  and  Error,  vol.  1,  p.  746.  In  admiralty,  see 
the  title  Admiralty,  vol.  1,  p.  119.  In  court  claims,  see  the  title  Couiri's,  vol. 
4,  p.  861.  In  criminal  proceedings,  see  the  title  Criminal  Law,  vol.  5,  p.  98, 
et  seq.,  and  the  titles  treating  of  the  specific  crimes.  In  District  of  Columbia, 
see  the  title  District  of  Columbia,  vol.  5,  p.  408.  In  justice's  court,  see  the 
title  Justice  oe  the  Peace,  ante,  p.  780.  To  enforcement  of  stockholders'  lia- 
bilities, see  the  title  Stock  and  Stockholders. 

As  to  actions  against  attorney  for  neglect  of  duty,  see  the  title  Attorney  and 
Client,  vol.  2,  p.  722.  As  to  actions  against  stockholders  of  bank,  see  the  title 
Banks  and  Banking,  vol.  3,  p.  162.  As  to  actions  by  or  against  assignee  in 
bankruptcy,  see  the  title  Bankruptcy,  vol.  2,  p.  909,  et  seq.  As  to  action  by 
purchaser  at  tax  sale,  see  the  title  Taxation.  As  to  action  for  infringement  of 
copyright,  see  the  title  Copyright,  vol.  4,  p.  619.  As  to  action  for  refusal  of 
bank  cashier  to  transfer  stock,  see  the  title  Banks  and  Banking,  vol.  3,  p.  173. 
As  to  actions  upon  municipal,  county,  state  and  federal  securities,  see  the  title 
Municipal,  County,  State  and  Federal  Securities.  As  to  appellate  pro- 
ceedings and  dismissal  or  reinstatement  thereof,  see  the  title  Appeal  and  Er- 
ror, vol.  2,  p.  1.  As  to  bill  of  review,  see  the  title  Bill  of  Review,  vol.  3,  p. 
251.  As  to  conflict  of  laws,  see  the  title  Conflict  op  Laws,  vol.  3,  p.  1089,  et 
seq.  As  to  dismissal  on  account  of  laches  and  limitations,  see  the  title  Dis- 
missal, Discontinuance  and  Nonsuit,  vol.  5,  p.  383.  As  to  due  process  of 
law  in  such  statutes,  see  the  title  DuE  Process  of  Law,  vol.  5,  p.  589.  As  to 
enforcement  of  chattel  mortgage,  see  the  title  Chattel  Mortgages,  vol.  3,  p. 
764.  As  to  enforcement  of  mortgages  generally,  see  the  title  Mortgages  and 
Deeds  of  Trust.  As  to  interruption  of  running  of  statute  by  appellate  proceed- 
ings, see  the  title  Appeal  and  Error,  vol.  2,  p.  135,  et  seq.  As  to  jurisdiction, 
see  the  titles  Courts,  vol.  4,  p.  861 ;  Jurisdiction,  ante,  p.  738.  As  to  laches  and 
its  effect,  see  the  title  Laches,  ante,  p.  790;  and  see  the  titles  Bills,  Notes  and 
Checks,  vol.  3,  p.  257;  Estoppel,  vol.  5,  p.  913,  and  the  various  specific  titles. 
As  to  limitation  of  actions  on  insurance  policies,  see  the  title  Insurance,  ante. 
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Xi  66  As  to  limitation  of  administrator's  power  of  sale,  see  the  title  Execu- 
tors AND  Administrators,  vol.  6,  p.  149.  As  to  limitation  of  amendments,  see 
the  title  Amendments,  vol.  1,  p.  288.  As  to  amending  petition  in  court  of 
claims  see  the  title  Courts,  vol.  4,  p.  1045.  As  to  limitation  of  appeals,  see  the 
titles  Appeal  and  Error,  vol.  2,  p.  129,  et  seq. ;  Bankruptcy,  vol.  2,  p.  834,  et 
seq  As  to  limitation  of  claims  to  public  lands,  see  the  title  Pubuc  Lands.  As 
to  limitation  of  claims  against  a  decedent,  see  the  title  Executors  and  Admin- 
istrators, vol.  6,  p.  162.  As  to  limitation  of  proceeding  against  national  bank 
stockholder  as  federal  question,  see  the  title  Appeal  and  Error,  vol.  1,  p.  642. 
As  to  limitation  of  proceedings  for  disaffirmance  by  persons  under  disability, 
see  the  titles  Husband  and  Wife,  vol.  6,  p.  716;  Infants,  vol.  6,  p.  1012;  In- 
sanity, vol.  6,  p.  1072.  As  to  limitation  of  use  of  foreign  judgments  in  evi- 
dence, see  the  title  Foreign  Judgments,  Records  and  Judicial  Proceedings, 
vol.  6,  p.  335.  As  to  limitation  on  bills  of  nationalized  state  bank,  see  the  title 
Bank's  and  Banking,  vol.  3,  p.  72>.  As  to  limitation  to  recovery  from  payee  of 
forged  check,  see  the  title  Banks  and  Banking,  vol.  3,  p.  35.  As  to  privilege 
of  witness  as  affected  by  bar  of  statute,  see  the  title  Witnesses.  As  to  recovery 
of  illegal  interest,  see  the  title  Usury.  As  to  recovery  back  of  duties  paid,  see 
the  title  Revenue  Laws.  As  to  setting  aside  public  grants  or  patents,  see  the 
tide  Public  Lands.  As  to  state  statutes  of  limitations  in  federal  courts,  see  the 
title  Courts,  vol.  4,  p.  1093.  As  to  time  of  proving  claims  in  bankruptcy,  see 
the  title  Bankruptcy,  vol.  2,  p.  876,  et  seq. 

I.  Scope  of  Title. 
This  title  is  intended  to  be  general  and  not  special  in  its  consideration  of  the 
various  statutes  of  limitations.  It  excludes  the  consideration  of  such  statutes 
in  particular  actions  or  proceedings;  in  actions  and  proceedings  by  and  against 
particular  persons;  laches  and  stale  demands  in  equity;  limitation  by  special 
contract ;  prescription ;  presumption  of  payment ;  dismissal  and  nonsuit ;  injunc- 
tions. 

IL  Definition  and  Original. 

"Limitation,"  as  used  in  statutes  of  limitations,  means  a  bar  to  the  alleged 
right  of  the  plaintiff  to  recover  in  the  action,  created  by  or  arising  out  of  the 
lapse  of  a  certain  time  after  the  cause  of  action  accrued,  as  appointed  by  law.^ 

1.    Definitions. — Christmas  v.   Russell,  5  "Mr.  Angell,  in  his  work  on  Limitations 

Wall.  290,  300,  18  L.   Ed.  475.  of  Actions,  says  that  the  word  limitation  is 

A  statute  of  limitations  is  but  the  action  used  in  reference  to  'the  time  which  is  pre- 

of  the  state  in  determining  that,  after  the  scribed  by  the   authority  of  the  law   (auc- 

lapse  of  a  specified  time,  a  claim  shall  not  toritate  legis,  1  Co.  Litt.  113)  during  which 

be   legally   enforceable.      South    Dakota   v.  a  title  may  be  acquired  to  property  by  vir- 

North  Carolina.  192  U.  S.  286,  346,  48  L.  tue    of   a    simple    adverse    possession    and 

Ed.   448,   per   White,  J.,  the   Chief   Justice,  enjoyment,  or  the  time  at  the  end  of  which 

McKenna   and   Day,   JJ.,   dissenting.  no  action   at  law  or  suit   in  equity  can  be 

"The  fact  that  the  state  of  North  Caro-  maintained;'  and  in  the  Roman  law  it  is 
lina,  in  her  own  courts,  was  not  subject  to  palled  Prasscriptio."  Campbell  v.  Holt, 
be  coerced  as  to  the  claim  in  question,  was  115  U.  S.  620,  622,  29  L.  Ed.  483. 
in  effect  a  state  statute  of  limitations,  since  The  Pennsylvania  act  of  1705  enacts, 
the  act  of  the  state  in  forbidding  the  aris-  "that  seven  years'  quiet  possession  of  lands 
ing  of  a  cause  of  action  is  certainly  in  rea-  within  this  province,  which  were  first  en- 
son  the  equivalent  of  an  act  of  that  state  tered  on  upon  an  equitable  right,  shall  for- 
barring  a  cause  of  action  in  a  case  where  ever  give  an  unquestionable  title  to  the 
one  could  exist.  *  *  *  This  is  true  same  against  all,  during  the  estate  whereof 
also  of  the  eleventh  amendment."  Dis-  they  are  or  shall  be  possessed,  except  in 
senting  opinion  of  White,  J.,  the  chief  Jus-  cases  of  infants,"  etc.  But  the  courts  of 
tice,  McKenna  and  Day,  JJ.,  in  South  Da-  Pennsylvania  having  never  considered 
kota  V.  North  Carolina,  192  U.  S.  286,  347,  this  act  as  having  the  effect  of  an  act  of 
48  L.  Ed_.  448.        _                        _  limitations,   the    federal    supreme    court    is 

A  qualification  in  a  treaty  giving  a  right,  not  inclined  to  go  farther  than  they  have 

as  to  the  time  within  which  the  right  must  gone.     Kirk  v.  Smith,  9  Wheat.  241,  286,  6 

be    exercised,    is,    in    effect,    a    statute    of  L.  Ed.  81. 

limitation.     Hauenstein  v.  Lynham,  100  U.  Statute   declaring   weight   of   tax      deed 

S.   483,  487.  25  L.   Ed.  628.  after  certain  time.-That  section  of  the  N 
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Purely  Statutory. — The  common  law  fixed  no  time  as  to  the  bringing  of 
•actions.  Limitations  derive  their  authority  from  statutes.^  AH  our  statutes  of 
limitation  have  for  their  original  the  statute  of  21  Jac.  I,  c.  16.^ 

III.  Nature,  Purpose  and  Construction  of  Statutes  of  Limitation. 
A.  Theory  of  Statutes  of  Limitation. — The  theory  upon  which  all  statutes 
of  limitation  are  based  is  a  presumption  that,  after  a  long  lapse  of  time  without 
assertion,  a  claim,  whether  for  money  or  for  an  interest  in  land,  is  presumed 
to  have  been  paid  or  released.  This  is  a  rule  of  convenience  and  policy,  the  re- 
sult of  a  necessary  regard  to  the  peace  and  security  of  society.^     Statutes  of 


Y.  Law  of  1885,  establishing  a  forest  pre- 
serve, etc.,  which  made  the  comptroller's 
•deed  conclusive  evidence,  after  a  certain 
time,  of  the  regularity  of  the  assessment 
of  taxes  for  which  the  land  was  sold,  ac- 
cording to  its  principal  intent  and  effect, 
and  as  construed  by  the  court  of  appeals  of 
the  state,  was  a  statute  of  limitations.  Sa- 
ranac  Land,  etc.,  Co.  v.  Comptroller,  177 
U.  S.  318,  323,  44  L.  Ed.  786;  Turner  v. 
New  York,  168  U.  S.  90,  42  L.  Ed.  392. 
See,  also,   the  title   TAXATION. 

2.  Statutory  in  origin. — United  States  v. 
Thompson,  98  U.  S.  486,  489,  25  L-  Ed.  194. 

3.  Antiquity  and  original. — "When  our 
ancestors  immigrated  here,  they  brought 
with  them  the  statute  of  21  Jac.  \,  c,  16,  en- 
titled 'An  act  for  limitation  of  actions,  and 
for  avoiding  of  suits  in  law,'  known  as  the 
statute  of  limitation."  Hanger  v.  Abbott, 
"6  Wall.  532,  538,  18  L.  Ed.  939;  Walden  v. 
Gratz,  1  Wheat.  292,  4  L.  Ed.  94;  Bell  v. 
Morrison,  1  Pet.  351,  7  L.  Ed.  174;  Har- 
pending  v.  Reformed  Protestant  Dutch 
Church,  16  Pet.  455,  10  L.  Ed.  1029;  ' 
Townsend  v.  Jemison,  9  How.  407,  13  L. 
Ed.  194;  Levy  v.  Stewart,  11  Wall.  244, 
■249,  20  L.  Ed.  86;  Shepherd  v.  Thompson, 
122  U.  S.  231,  234,  30  L-  Ed.  1156;  Metro- 
politan R.  Co.  V.  District  of  Columbia,  132 
U.  S.  1,  10,  33  L.  Ed.  231. 

As  to  the  older  statute  of  32  Henry 
Vin,  c.  2,  see  post,  "Actions  for  Re- 
covery of  Title  or  Possession  of  Real 
Property   (Adverse   Possession),"  VH,    B. 

District  of  Columbia. — The  statute  of 
limitations  in  force  in  the  District  of  Co- 
lumbia is  that  of  Maryland,  passed  in  1715, 
c.  23.  The  act,  as  regards  personal  ac- 
tions, is  substantially  the  same  as  that  of 
21  James  I.  ^Metropolitan  R.  Co.  v.  Dis- 
trict of  Columbia,  132  U.  S.  1,  10.  33  L.  Ed. 
231;  Davis  v.  Coblens,  174  U.  S.  719.  724, 
43  L.  Ed.  1147.  See  the  title  DISTRICT 
OF  COLUMBIA,  vol.  5,  p.  407. 

Kentucky. — Bell  v.  Morrison,  1  Pet.  351, 
357.    7    L.    Ed.    174. 

Maryland. — Rhodes  v.  Bell.  2  How.  397, 
405,  11  L.  Ed.  314;  Bank  v.  Dyer,  14  Pet. 
141,  10  L.  Ed.  391.  See  post,  "Of  Persons 
Entitled  to  Sue,"  X,  D,  2,  b. 

New  York. — The  statute  of  New  York  is 
in  substance  the  same  as  that  of  21  Jac. 
1.  Harpending  z'.  Reformed  Protestant 
Dutch  Church,  16  Pet.  455,  10  L.  Ed.  1029. 

4.  Theory  of  limitation  statutes. — Wil- 
son V.  Iseminger.  185  U.  S.  55,  60,  46  L. 
Ed.  804:  McElmovle  v.  Cohen,  13  Pet.  312, 
327.  10  L.  Ed.  177:  Metcalf  v.  Watertown, 


153  U.  S.  671,  674,  38  L.  Ed.  861. 

"Statutes  of  limitation,  as  observed  in  a 
recent  case  in  this  court  [Riddlesbarger  v. 
Hartford   Ins.   Co.,  7   Wall.  386,  390,   19   L. 
Ed.  257]  'are  founded  upon  the  general  ex- 
perience of  mankind,  that  claims  which  are 
valid    are    not    usually   allowed    to    remain 
neglected.    The  lapse  of  years  without  any 
attempt    to    enforce    a    demand,       creates, 
therefore,  a  presumption  against  its  orig- 
inal validity,  or  that  it  has  ceased  to  sub- 
sist.    This   presumption  is   made   by  these 
statutes  a  positive  bar;  and  they  thus  be- 
come statutes  of  repose,  protecting  parties 
from  the  prosecution  of  stale  claims,  when 
by  loss  of  evidence  from  the  death  of  some 
witnesses   and   the  imperfect  recollections 
of  others,  or  the  destruction  of  documents, 
it    might    be    impossible    to    establish    the 
truth.'  "      Weber     v.     Board     of     Harbor 
Ccmm'rs,   18   Wall.   57,   70,  21   L.   Ed.   798; 
Hanger  v.  Abbott,  6  Wall.  532,  538,  18  h. 
Ed.  939;  Levy  v.  Stewart,  11  Wall    244,249 
20  L.   Ed.   86;   United  States  v.   Wiley,   11 
Well.  508,  513,  20  L.  Ed.  211;  Wood  t/.  Car- 
penter,  101    U.   S.   135,   139,  25   L.    Ed.   807; 
Wilson  V.  Iseminger,  185  U.  S.  55,  62,  46  L 
Ed.  804;  Davis  v.  Mills,  194  U.  S.  451,  457 
48    L.    Ed.    1067.      See.    also,    Missouri    v. 
Illinois,   200  U.   S.   496,  520,  50   L.   Ed.   572. 
dissenting  opinion   of  Field,  J.,   in   Stanley 
V.   Schwalby,   147  U.   S.  508.  522,  37  L    Ed 
259,  and  that  of  Bradley  and  Harlan,  JJ., 
in  Campbell  v.  Holt,  115  U.  S.  620,  626,  29 
L.    Ed.   483:    Bell  v.   Morrison,   1    Pet    351 
360,  7  L.   Ed.  174;   Campbell  v.   Haverhill,' 
155  U.  S.   610,  617,  39   L.   Ed.   280;  Sturges 
v.-  Crowninshield,  4  Wheat    122,  4  L    Ed 
529. 

_  The  principle  enforced  in  statutes  of 
limitations  makes  neglect  to  sue  within  a 
specified  time  conclusive  evidence  of  the 
abandonment  of  the  cause  of  action.  As 
was  said  in  Terry  v.  Anderson,  95  U.  S. 
628,  24  L.  Ed.  365,  where  the  limitation  was 
of  actions  upon  certain  legal  obligations 
that  embarrassed  the  entire  community  at 
the_  close  of  the  late  civil  war,  "the  obli- 
gation of  old  contracts  could  not"  in  this 
way  "be  impaired,  but  their  prompt  en- 
forcement could  be  insisted  upon  or  their 
abandonment  claimed."  Gilfillan  v.  Union 
Canal  Co.,  109  U.  S.  401,  404,  27  L.  Ed. 
977;  Vance  v.  Vance,  108  U.  S.  514,  27 
L.   Ed.  808. 

As  even  courts  of  equity  will  not  inter- 
fere to  assist  a  party  to  obtain  redress  for 
an  injury  which,  he  might,  by  ordinary  dil- 
igence, have  avoided,  a  fortiori,  a  court  of 
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limitations  do  not  confer  any  right  of  action.  They  are  enacted  to  restrict  the 
period  within  which  the  right,  otherwise  unHmited,  might  be  asserted,^  and  to 
encourage  promptitude  in  the  prosecution  of  remedies.*^  They  do  not  prove  the 
wrongfulness  of  the  claim,'^  nor  are  they  intended  to  punish  neglect.^ 

Statutes  of  Repose. — Statutes  of  limitation  are  statutes  of  repose.  They 
are  necessary  to  the  welfare  of  society.  The  lapse  of  time  constantly  carrie> 
with  it  the  means  of  proof.  The  public  as  well  as  individuals  are  interested  in 
the  principle  upon  which  they  proceed.  They  do  not  impair  the  remedy,  but 
only  require  its  application  within  the  time  specified. ^ 

B.  As  Affecting  Remedy  or  Right. — The  ordinary  limitations  of  actions 
are  treated  as  laws  of  procedure  and  as  belonging  to  the  lex  fori,  as  affecting 


law  ought  not  to  do  so,  when  the  other 
party  has,  by  his  very  acts  and  omissions, 
lost  his  own  proper  rights  and  advan- 
tages. Bend  v.  Hoyt,  13  Pet.  263,  10  L. 
Ed.   154. 

Limitaticn  of  right  to  dissent  from  plan 
of  corporate  reorganization. — Gilfillan  v. 
Union  Canal  Co.,  109  U.  S.  401,  407,  27 
L.  Ed.  977.  See  the  title  CORPORA- 
TIONS, vol.  4,  p.  787. 

Limitation  on  enforcement  of  ground 
rent. — And  the  theory  of  a  statute  pre- 
scribing a  limitation  upon  the  enforcement 
of  a  ground  rent  is  the  same.  Wilson  v. 
Iseminger,  185  U.  S.  55,  60,  46  L.  Ed.  804. 

5.  Do  not  confer  a  right  of  action. — Rid- 
dlesbarger  v.  Hartford  Ins.  Co.,  7  Wall. 
386,  390,  19  L.  Ed.  257. 

6.  To  encourage  promptitude. — Riddles- 
barger  v.  Hartford  Ins.  Co.,  7  Wall.  386, 
390,  19  L.  Ed.  257;  Wood  v.  Carpenter, 
101  U.    S.   135,   139,  25   L.   Ed.   807. 

7.  No  proof  of  wrongfulness.— Public 
Schools  V.  Walker,  9  Wall.  283,  288,  19  E. 
Ed.  576. 

It  is  not  the  doctrine  on  which  statutes 
of  limitation  are  founded  that  lapse  of  time 
proves  the  wrongfulness  of  the  claim.  They 
are  made  for  the  repose  of  society  and  the 
protection  of  those  who  may,  in  that  time, 
have  lost  their  means  of  defense.  It  is  a 
mere  declaration  of  the  lawmaking  power 
to  the  plaintifif,  that  having  voluntarily 
slept  so  long  upon  his  rights,  he  shall  not 
now  be  permitted  to  assert  them,  to  the 
injury  of  individuals  and  the  disturbance  of 
society.  Public  Schools  v.  Walker,  9  Wall. 
282,  288,  19  L.  _  Ed.  576.  See,  also, 
Clementson  v.  Williams,  8  Cranch  72,  74, 
3  L.  Ed.  491:  Campbell  v.  Holt,  115  U.  S. 
620,   632,  29   L.   Ed.   483. 

8.  Mclver  v.  Ragan,  2  Wheat.  25,  29,  4 
L.  Ed.  175. 

"The  statute  of  limitations  is  intended, 
not  for  the  punishment  of  those  who  neg- 
lect to  assert  their  rights  by  suit,  but  for 
the  protection  of  those  who  have  remained 
in  possession,  under  color  of  a  title  be- 
lieved to  be  good."  Mclver  v.  Ragan,  2 
Wheat.  25,  29,  4  L.  Ed.  175. 

9.  Statutes  of  repose. — Edwards  v.  Kear- 
zey,  96  U.  S.  595,  603,  24  L.  Ed.  793;  Reattv 
7'.  Burnes,  8  Cranch  98,  108,  3  L.  Ed.  500"; 
Bell  V.  Morrison,  1  Pet.  351,  7  L.  Ed.  174; 
Lewis  V.  Marshall,  5  Pet.  470,  8  L.  Ed. 
195;  Pillow  V.  Roberts,  13  How.  472,  473, 
477,  14  L.  Ed.  228;  Lefifingwell  v.  Warren, 


2  Black  599,  606,  17  L.  Ed.  261;  Croxall  v. 
Shererd,  5  Wall.  268,  289,  18  L.  Ed.  572; 
Hanger  v.  Abbott,  6  Wall.  532,  538,  18  L. 
Ed.  939;  Riddlesbarger  v.  Hartford  Ins. 
Co.,  7  Wall.  386,  390,  19  L.  Ed.  257;  Levy 
V.  Stewart,  11  Wall.  244,  249,  20  L.  Ed.  86; 
United  States  v.  Wiley,  11  Wall.  508,  513, 
20  L.  Ed.  211;  Weber  v.  Board  of  Harbor 
Comm'rs,  18  Wall.  57,  70,  21  L.  Ed.  798; 
Godden  v.  Kimmell,  99  U.  S.  201,  25  L. 
Ed.  431;  Wood  v.  Carpenter,  101  U.  S. 
135,  139,  25  L.  Ed.  807;  McDonald  v. 
Hovey,  110  U.  S.  619,  621,  28  L.  Ed.  269; 
Fort  Scott  V.  Hickman,  112  U.  S.  150,  163, 
28  L.  Ed.  636;  Campbell  v.  Holt,  115  U.  S. 
620,  631,  29  L.  Ed.  483,  per  Bradley  and 
Harlan,  JJ.,  dissenting;  Wheeler  v.  Jack- 
son, 137  U.  S.  245,  256,'  34  L.  Ed.  659; 
Campbell  v.  Haverhill,  155  U.  S.  610,  618, 
39  L.  Ed.  280;  Teall  v.  Schroder,  158  U.  S. 
172,  179,  39  L.  Ed.  938;  Wilson  v.  Isemin- 
ger, 185  U.  S.  55,  61,  46  L.  Ed.  804. 

"The  statute  of  limitations  is  to  be 
upheld  and  enforced,  not  as  resting  only 
on  a  presumption  of  payment  from  lapse 
of  time,  but,  according  to  its  intent  and 
obiect,  as  a  statute  of  repose."  Shepherd 
V.  Thompson,  122  U.  S.  231,  234,  30  L.  Ed. 
1156. 

"The  statute  of  limitations  is  emphatic- 
ally termed  a  statute  of  repose;  it  is  made 
for  the  purpose  of  quieting  rights,  and 
shutting  out  stale  and  fraudulent  claims.  ' 
Shipp  V.  Miller,  2  Wheat.  316,  324,  4  L.  Ed. 
248:  Beatty  v.  Burnes,  8  Cranch  98,  108,  3 
L.    Ed.    500. 

"Interest  reipublicae  ut  finis  sit  litium; 
and  vigilantibus  non  dormientibus  succur- 
rit  lex,  are  not  among  the  least  favored  of 
the  maxims  of  the  law."  Hawkins  v.  Bar- 
ney,  5   Pet.  457.  466,8  L.  Ed.  190. 

Land  titles. — This  is  peculiarly  applicable 
to  land  titles:  nothing  so  much  retards  the 
growth  and  prosperity  of  a  country  as 
insecurity  of  titles  to  real  estate.  Lewis 
V.  Marshall,  5  Pet.  470,  8  L.  Ed.  195;  Mc- 
lver V.  Ragan,  2  Wheat.  25,  29,  4  L.  Ed. 
175. 

"A  statute  of  limitations  is  founded  upon 
the  idea  of  an  elder  and  better  title  out- 
standing, and  prescribes  a  period  of  pos- 
session and  cultivation  of  the  land,  under 
the  junior  or  inferior  title,  as  a  bar  to  the 
elder,  for  the  repose  of  society;  thereby 
settling  the  title  by  lapse  of  time,  and  pre- 
venting litigation."  Davila  z\  Mumford, 
24  How.  214,  223,  16  L.  Ed.  619-. 
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the  remedy  only  and  not  the  right  ;i^  unless  the  liability  or  right  is  created  by 
the  same  statute  which  limits  its  enforcement.^^ 

C.  Construction — 1.  To  Effectuate  Their  Purpose. — Statutes  of  limi- 
tation are  to  be  construed  so  as  to  effectuate  their  obvious  intent  to  secure  the 
prompt  enforcement  of  claims  during  the  lives  of  the  witnesses  and  while  their 
recollection  is  unimpaired.^-  They  are  now  regarded  favorably  in  all  courts  of 
justice. ^2     They  should  be  construed  and  applied  in  a  liberal  spirit,^'*  and  should 


10.  As  affecting  remedy  or  right. — Brent 
V.  Bank,  10  Pet..  596,  617,  9  L.  Ed.  547; 
Walsh  V.  Alayer,  111  U.  S.  31,  28  L.  Ed. 
338.  See  the  title  CONFLICT  OF  LAWS, 
vol.   3,  p.   1089,   et   seq. 

"The  rule  in  the  courts  of  the  United 
States,  in  respect  to  pleas  of  the  statutes 
of  limitation,  has  always  been  that  they 
strictly  affect  the  remedy,  and  not  the 
merits.  In  the  case  of  McElmoyle  v. 
Cohen,  13  Pet.  312,  10  L.  Ed.  177,  this  point 
was  raised,  and  so  decided."  Townsend  v. 
Jemison,  9  How.  407,  413,  13  L.  Ed.  194. 

"Statutes  of  limitations  relate  to  the 
remedies  which  are  furnished  in  the  courts. 
They  rather  establish  that  certain  circum- 
stances shall  amount  to  evidence  that  a 
contract  has  been  performed,  than  dis- 
pense with  its  performance."  Sturges  v. 
Crowninshield,  4  Wheat.  122,  207,  4  L. 
Ed.   529. 

11.  Limitation  imposed  by  statute  cre- 
ating right  or  liability. — Here  the  time 
within  which  the  suit  must  be  brought 
operates  as  a  limitation  of  the  liability  it- 
self as  created,  and  not  of  the  remedy 
alone.  It  is  a  condition  attached  to  the 
right  to  sue  at  all.  The  Harrisburg,  119 
U.  S.  199,  214,  30  L.  Ed.  358.  See  the  title 
CONFLICT  OF  LAWS,  vol.  3.  pp.  1090, 
1092. 

And  where  a  state  statute  creates  a  right 
not  known  to  the  common  law,  and  pro- 
vides a  remedy  for  the  enforcement  of 
such  right,  and  limits  the  time  within 
which  the  remedy  must  be  pursued,  the 
remedy  in  such  case  forms  a  part  of  the 
right,  and  must  be  pursued  within  the 
time  prescribed,  or  else  the  right  and  rem- 
edy are  both  lost.  Bear  Lake,  etc..  Irri- 
gation Co.  V.  Garland,  164  U.  S.  1,  14,  41 
L.  Ed.  327;  The  Harrisburg,  119  U.  S. 
199.   30   L.    Ed.   358. 

12.  To  effectuate  purpose. — Campbell  v. 
Haverhill,  155  U.  S.  610,  617,  39  L.  Ed. 
280. 

Whatever  prejudice  there  may  have  been 
i.i  ancient  times  against  statutes  of  limita- 
tions, this  is  a  cardinal  principle  of  modern 
law  and  of  the  federal  supreme  court. 
Campbell  v.  Haverhill,  155  U.  S.  610,  617, 
39   L.   Ed.   280. 

"In  1814,  Marshall,  C.  J.,  delivering:  the 
judgment  of  this  court,  declared  (Clem- 
entson  v.  Williams,  8  Cranch  72,  3  L.  Ed. 
491),  that  the  statute  of  limitations  was  en- 
titled to  the  same  respect  as  other  statutes, 
and  should  not  be  explained  away.  The 
same  doctrine  has  been  asserted  in  sub- 
sequent decisions.  (Bell  v.  Morrison,  1 
Pet.  351,  7  L.  Ed.  174;  McCluny  v.  Silli- 
man,   3    Pet.   270,   7   L.    Ed.    676.)"   United 


States  V.  Wilder,  13  Wall.  254,  256,  20  L. 
Ed.  681. 

Actions  for  recovery  of  real  property. — 
"In  relation  to  the  limitations  of  actions 
for  the  recovery  of  real  property,  the  court 
think  it  proper  to  apply  the  remarks  of 
the  learned  judge  who  delivered  the  opin- 
ion of  the  court  in  the  case  of  Bell  v.  Mor- 
rison, 1  Pet.  351,  360,  7  L.  Ed.  174,  and  to 
say  the  statute  ought  to  receive  such  a  con- 
struction as  will  effectuate  the  beneficent 
objects  which  it  intended  to  accomplish — 
the  security  of  titles  and  the  quieting  of 
possessions;  that  which  has  been  given  to 
it  in  the  present  case  is,  we  think,  con- 
formable to  its  true  spirit  and  intention, 
without  impairing  any  principle  heretofore 
established."  Willison  v.  Watkins,  3  Pet. 
43,  7  L.   Ed.  ."06. 

13.  Favorably  regarded. — "Statutes  of 
limitation  are  now  regarded  favorably  in 
all  courts  of  justice.  They  are  'statutes  of 
repose.'  Usually  they  are  founded  in  a 
wise  and  salutary  policy,  and  promote  the 
ends  of  justice.     Tolson  v.  Kage   (3   Brod. 

6  Eing.,  217);  Lewis  v.  Marshall  (5  Pet. 
470,  8  L.  Ed.  195)."  Leffingwell  z/.  Warren, 
2  Black  599.  606,  17  L.  Ed.  261;  Croxall  v. 
Shererd,  5  Wall.  268,  289,  18  L.  Ed.  572; 
Wood  V.  Carpenter,  101  U.  S.  135,  139,  25 
L.    Ed.  807;   Bell  v.   Morrison,  1   Pet.  351, 

7  L.  Ed.  174. 

"It  is  true  that  a  man  may  plead  the 
statute  when  he  justly  owes  the  debt  for 
which  he  is  sued;  and  this  has  led  the 
courts  to  adopt  strict  rules  of  pleading  and 
proof  to  be  observed  when  the  defense  of 
the  statute  is  interposed.  But  it  is,  nev- 
ertheless, a  right  given  by  a  just  and  po- 
litic law,  and,  when  vested,  is  as  much  to 
be  protected  as  any  other  right  that  a  man 
has."  Campbell  v.  Holt,  115  U.  S.  620, 
631,  29  L.  Ed.  483,  dissenting  opinion  of 
Bradley  and  Harlan,  JJ. 

14.  Liberal  construction. — Croxall  v. 
Shererd,  5  Wall.  268,  289,  18  L.  Ed.  572; 
Union  Bank  v.  Stafford,  12  How.  327,  340, 
13  L.  Ed.  1008:  New  Orleans,  etc.,  Bank- 
ing Co.  V.  Stafford,  12  How.  343,  13  L.  Ed. 
1015:  McCluny  v.  Silliman,  3  Pet.  270,  7 
L.   Ed.  676. 

The  statute  of  limitations,  instead  of  be- 
ing viewed  in  an  unfavorable  light,  as  an 
unjust  and  discreditable  defense,  should 
have  received  such  support  from  courts  of 
justice  as  would  haA'e  made  it,  what  it  was 
intended  emphatically  to  be,  a  statute  of 
repose.  It  is  a  wise  and  beneficial  law, 
not  designed  merely  to  raise  a  presumption 
of  payment  of  a  just  debt,  from  lapse  of 
time;  but  to  afford  security  against  stale 
demands,  after  the  true  state  of  the  trans- 
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not  be  evaded  by   a   forced   construction, ^^   but  the   language  of  the  act   shouMJ 

orevail  ^^ 

2.  Settled  Construction  of  English  Statute  Adopted.— Where  EngUsh 
statutes,  such,  for  instance,  as  the  statute  of  limitations,  have  been  adopted  into 
our  own  legislation,  the  known  and  settled  construction  thereof  by  courts  of  law 
has  been  considered  as  silently  incorporated  into  the  act,  or  has  been  received 
with  all  the  weight  of  authority,  i"  And  the  same  is  true  upon  a  revision  without 
substantial  change. ^^  ^        ,       .  ,     ^  ,    .  1^00 

3.  Construction  ry  Court  of  State. — See  the  title  Courts,  vol.  4,  p.  lUyJ, 

et  seq.^^  .     .   ,        ,  , 

4.  Retrospective  Operation. — It  is  a  sound  prmciple,  that  where  a  statute 
of  limitations  prescribes  the  time  within  which  suit  shall  be  brought,  or  an  act 
done,  and  a  part  of  the  time  has  elapsed,  effect  may  be  given  to  the  act;  and  the 
time  yet  to  run.  being  a  reasonable  part  of  the  whole  time,  will  be  considered 
the  limitation  in  the  mind  of  the  legislature  in  such  cases;  this  rule  is  believed 
to  be  founded  on  principle  and  authority.-*^ 

IV.     Constitutionality. 

A.    In  General. — Statutes  of  limitation  form  a  part  of  the  legislation  of  every 


action  may  have  been  forgotten,  or  be  in- 
capable of  explanation,  by  reason  of  the 
depth  or  removal  of  witnesses.  Bell  v. 
Morrison,  1  Pet.  351,  7  L.  Ed.  174;  Camp- 
bell V.  Haverhill,  155  U.  S.  610,  617,  39  L. 
Ed.  280.  ,  .^   ^ 

15.  Forced  construction  to  be  avoided. — 
"Statutes  of  limitation  are  founded  on 
sound  policy.  They  are  statutes  of  repose, 
and  should  not  be  evaded  by  a  forced  con- 
struction." Pillow  V.  Roberts,  13  How. 
472  477,  14  L.  Ed.  228:  McClung  v.  Silli- 
man,  3  Pet.  270,  7  L.  Ed.  676. 

But  they  are  not  to  be  applied  to  cases 
not  clearly  within  their  provisions.  Kirk- 
man  V.  Hamilton,  6  Pet.  20,  23,  8  L.  Ed. 
305. 

16.  Language  of  act  prevails. — The  gen- 
eral rule  is  that  the  language  of  the  act 
nrescribing  a  limitation  must  prevail,  and 
no  reasons  based  on  apparent  inconven- 
ience or  hardship  can  justify  a  departure 
from  it.  Amy  v.  Watertown  (No.  2).  130 
U.  S.  320,  324,  32  L.  Ed.  953;  Lewis  v. 
Lewis,  7  How.  776.  782,  12  L.  Ed.  909,  per 
McLean,  J.,  dissenting.  See.  also.  Croxall 
V.  Shererd,  5  Wall.  268,  289,  18  L.  Ed.  572; 
Dulles  V.  Jr.nes,  9  How.  5:!0.  13  L.  Ed.  2-15: 
Bank  V.  Dalton,  9  How.  522,  13  L.  Ed._242. 

Exceptions. — See  post,  "In  General."  V, 
A.  1;  "General  Rule  as  Continuous  Run- 
ning of  Statute,"   X,  A. 

17.  Settled  construction  of  English  stat- 
ute adopted. — McDonald  v.  Hovey,  110  U. 
S.  619,  628,  28  L.  Ed.  269;  Walden  v.  Gratz, 
1  Wheat.  292,  4  L.  Ed.  94;  Bell  v.  Mor- 
rison, 1  Pet.  351,  7  L.  Ed.  174;  Pennock  v. 
Dialogue,  2  Pet.  1,  18,  7  L.  Ed.  327. 

"And  even  where  inadvertent  changes 
have  been  made  by  incorporating  different 
statutes  together,  it  has  been  held  not  to 
change  their  original  construction."  Mc- 
Donald V.  Hovey,  110  U.  S.  619,  628,  28  L. 
Ed.    269. 

Although  not  conclusive. — The  English 
decisions   which   have  been   resorted   to   in 


this  case,  upon  the  construction  of  the 
statute  of  Kentucky,  are  entitled  to  great 
consideration,  but  they  cannot  be  con- 
sidered as  conclusive  upon  the  construc- 
tion of  a  statute  passed  by  a  state,  upon  a 
like  subject,  for  this  belongs  to  the  local 
state  tribunals,  whose  rules  of  interpreta- 
tion must  be  presumed  to  be  founded  upon 
a  more  just  and  accurate  view  of  their  own 
jurisprudence.  Bell  v.  Morrison,  1  Pet. 
351,  7   L.   Ed.  174. 

18.  Revision. — "So,  upon  a  revision  of 
statutes,  a  different  interpretation  is  not  ta 
be  given  to  thein  without  some  substan- 
tial change  of  phraseology — some  change 
other  than  what  may  have  been  necessary 
to  abbreviate  the  form  of  the  law."  Mc- 
Donald V.  Hovey,  110  U.  S.  619,  629,  28  L. 
Ed.   269. 

19.  Stare  decisis  rule. — Where  cases  do 
not  arise  upon  the  same  statute  of  limita- 
tions, a  decision  in  the  one  furnishes  no 
absolute  authority  to  govern  the  other. 
There  are  also  differences  in  the  nature  and 
objects  of  these  statutes,  which  might  well 
justify  a  different  construction.  Shipp  v. 
Miller,  2  Wheat.  316.  324.  4  L.  Ed.  248. 
See  the  title   STARE   DECISIS. 

20.  Retrospective  operation. — Ross  v. 
Duval.  13  Pet.  45,  10  L.  Ed.  51.  See  the 
titles  CONSTITUTIONAL  LAW,  vol.  4, 
p.  446;  DUE  PROCESS  OF  LAW,  vol. 
5,  p.  589;  IMPAIRMENT  OF  OBLIGA- 
TION OF  CONTRACTS,  vol.  6,  p.  880. 

Where  the  saving  clause  of  a  limitation 
act,  as  to  nonresidents,  is  repealed,  but  not 
retrospectively,  the  only  effect  of  this  is  to 
bring  within  the  limitation  of  the  earlier 
statute  those  who  were  within  its  saving 
clause,  and  against  whom  the  statute  had 
not  begun  to  run.  Against  such  persons,, 
the  statute  could  not  begin  to  operate,  un- 
til the  repeal  of  the  exception  bj'  the  later 
act.  Ross  V.  Duval,  13  Pet.  45,  62,  10  L. 
Ed.  51.  See,  also,  post,  "New  Statute  or 
Amendment,"  VI,  D. 
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government  and  are  necessary  to  the  peace  and  repose  of  society.21  But  it  is  a 
legislative,  not  a  judicial  power. 22 

State  statutes  of  limitation  may  be  passed  where  formerly  there  was 
none. 23 

Under  Compact  between  Virginia  and  Kentucky. — The  limitation  act  of 
the  state  of  Kentucky  of  1809,  commonly  known  by  the  epithet  of  "the  seven 
years'  law,"  dees  not  violate  the  compact  between  the  state  of  Virginia  and  the 

21.  Constitutionality  in  general. — Stearns 
V.  Page,  7  How.  8i9,  82S,  12  L.  Ed.  928; 
Hawkins  v.  Barney,  5  Pet.  457,  8  L.  Ed. 
190;  McElmoyle  v.  Cohen,  13  Pet.  312,  10 
L.  Ed.  177;  Levy  v.  Stewart,  11  Wall.  244, 
249,  20  L.  Ed.  86;  Godden  v.  Kimmell,  99 
U.  S.  201,  25  L.  Ed.  431;  Wood  v.  Car- 
penter, 101  U.  S.  135,  139,  25  L.  Ed.  807. 

It  is  not  to  be  questioned  that  laws  lim- 
iting the  time  of  bringing  suits  constitute 
a  part  of  the  lex  fori  of  every  country — 
the  laws  for  administering  justice,  one  of 
the  most  sacred  and  important  of  sover- 
eign rights  and  duties,  and  a  restriction 
upon  which  must  materially  affect  both 
legislative  '  and  judicial  independence. 
Hawkins  v.  Barney,  5  Pet.  457,  8  L.  Ed. 
190. 

Reasons  of  sound  policy  have  led  to  the 
general  adoption  of  acts  of  limitations,  and 
their  validity  cannot  be  questioned.  The 
time  and  manner  of  their  operation,  the  ex- 
ceptions to  them,  and  the  acts  from  which 
the  time  limited  shall  begin  to  run,  will 
generally  depend  on  the  sound  discretion  of 
the  legislature,  according  to  the  nature  of 
the  titles,  the  situation  of  the  country,  and 
the  emergency  which  leads  to  their  enact- 
ment. Cases  may  occur,  where  the  pro- 
visions of  a  law  on  those  subjects  may  be 
so  unreasonable  as  to  amount  to  a  denial 
of  a  right,  and  call  for  the  interposition  of 
the  court;  but  the  present  is  not  one.  Jack- 
so..'  V.  Lamphire,  3  Pet.  280,  290,  7  L.  Ed. 
679;  Hawkins  v.  Barney,  5  Pet.  457,  8  L. 
Ed.  190;  Metcalf  v.  Watertown,  153  U.  S. 
671,  674,   38  L.    Ed.  861. 

As  infringing  upon  faith  and  credit 
clause  of  federal  constitution. — Christmas 
V.  Russell,  5  Wall.  290,  18  L.  Ed.  475.  See 
the  title  CONSTITUTIONAL  LAW,  vol. 
4,  p.  447.  See,  also,  the  title  FOREIGN 
JUDGMENTS,  RECORDS  AND  TUDI- 
CIAL  PROCEEDINGS,  vol.  6.  p.  .335. 

22.  Power  legislative,  not  judicial. — Mis- 
souri V.  Illinois,  200  U.  S.  496,  520,  50  L. 
Ed.  572. 

"It  would  be  contradicting  a  funda- 
mental principle  of  human  nature  to  allow 
no  effect  to  the  lapse  of  time,  however 
long,  Davis  v.  Mills,  194  U.  S.  451,  457,  48 
L.  Ed.  1067,  yet  the  fixing  of  a  definite  time 
usually  belongs  to  the  legislature  rather 
than  the  courts.  The  courts  did  fix  a  time 
in  the  rule  against  perpetuities,  but  the 
usual  course,  as  in  the  instances  of  statutes 
of  limitation,  the  duration  of  patents,  the 
age  of  majority,  etc.,  is  to  depend  upon 
the  lawmaking  power."  Missouri  v.  Il- 
linois, 200  U.  S.  496,  520,  50  L.  Ed.  572. 

23.  State   statutes. — Soper  v.   Lawrence 


Bros.    Co.,    201    U.    S.    359,   367,    50    L.    Ed. 
788. 

This  being  the  foundation  of  the  right 
to  pass  statutes  of  prescription  or  limita- 
tion, our  states  may,  under  our  system,. 
exercise  this  right  in  virtue  of  their  sov- 
ereignty. Metcalf  V.  Watertown,  153  U. 
S.  671,  674,  38  L.  Ed.  861;  Lewis  v.  Mar- 
shall, 5  Pet.  470,  477,  8  L.  Ed.  195;  McEl- 
moyle V.  Cohen,  13  Pet.  312,  327,  10  L  Ed 
177. 

Unless  in  conflict  with  federal  legisla- 
tion. Henshaw  v.  Bissell,  18  Wall  255, 
21  L.   Ed.  835. 

"Statutes  of  limitation  are  in  their  na- 
ture arbitrary.  They  rest  upon  no  other 
foundation  than  the  judgment  of  a  state 
as  to  what  will  promote  the  interests  of  its 
citizens.  Each  determines  such  limits  and 
imposes  such  restraints  as  it  thinks 
proper."  Tioga  Railroad  v.  Blossburg, 
etc..  Railroad,  20  Wall.  137,  150,  22  L. 
Ed.   331. 

As  to  foreign  judgments. — And  it  may 
be  exercised  by  a  state's  restraining  the 
remedy  upon  the  judgment  of  another 
state,  leaving  those  of  its  own  courts  un- 
affected by  a  statute  of  limitations,  but 
subject  to  the  common-law  presumption  of 
payment,  after  the  lapse  of  twenty  years. 
McElmoyle  v.  Cohen,  13  Pet.  312,  327  10 
L.  Ed.  177. 

"The  republic  of  Texas  had  the  power 
to  prescribe  such  rules  to  its  own  courts 
as  best  suited  their  condition,  and  their 
policy  cannot  be  mistaken.  Its  accession 
\o  the_  Union  had  no  effect  to  annul  its 
limitation  laws,  or  revive  rights  of  action 
prescribed  by  its  previous  laws  as  an  in- 
dependent state."  Bacon  v.  Howard,  20 
How.   22,  25,  15  L.   Ed.   811. 

The  obvious  policy  and  object  of  the 
limitation  acts  passed  by  the  legislature  of 
the  republic  of  Texas,  in  the  year  1841, 
was  to  bar  the  prosecution  of  any  claim 
for  money  or  property  at  farthest  in  four 
years  from  the  time  when  the  right  of  ac- 
tion first  accrued.  Bacon  v.  Howard,  20 
How.  22.  23,   15  L.  Ed.  811. 

"The  20th  section  of  the  7th  article  of 
the_  constitution  of  the  state  of  Texas  ex- 
hibits the  extreme  solicitude  of  her  citi- 
zens to  prevent  any  misconstruction  of 
their  cherished  policy  on  this  subject.  It 
declares  that  'the  rights  of  property  and  of 
action  which  have  been  acquired  under  the 
constitution  and  laws  of  the  republic  of 
Texas  shall  not  be  divested;  nor  shall  any 
rights  or  actions  which  have  been  divested, 
barred,  or  declared  null  and  void,  by  the 
constitution   and   laws    of   the   republic   of 
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state  of  Kentucky.24     a  state  statute  may  define  disseisin  and  its  effects  for  the 

future.25  .    .      ,  1-    • 

Powers  of  Congress. — And  congress  may,  of  course,  if  it  chooses,  enact  hmi- 
tation  statutes  regulating  suits  in  the  federal  courts. ^c 

B.  As  Impairing  Obligation  of  Contract.— Bonds,  even  when  secured  by 
mortgages  upon  land,  morigages  themselves,  merchants'  accounts,  legacies,  judg- 
ments, promissory  notes,  and  all  evidences  of  debt,  have  universally  been  treated 
as  lawfully  within  the  reach  of  legislative  power  exercised  by  the  passage  of 
statutes  of  limitation.  Such  statutes,  like  those  forbidding  perpetuities  and  the 
statute  of  frauds,  do  not,  in  one  sense,  destroy  the  obligation  of  contracts  as 
between  the  parties  thereto,  but  they  remove  the  remedies  which  otherwise  would 
be  furnished  by  the  courts.     The  powers  of  government  are  adequate  for  this.^^ 

C.  As   Affecting   Vested   Rights. — Statutes   of   limitation   operating   pros- 


Texas,  be  reinvested,  revived,  or  rein- 
stated, by  this  constitution,  but  the  same 
shall  remain  precisely  in  the  situation 
which  they  were  before  the  adoption  of 
this  constitution.'  The  complainant's 
cause  of  action  had  been  twice  barred  be- 
fore annexation,  and  this  section  of  the 
new  constitution  leaves  no  room  to  ques- 
tion the  policy  of  their  laws  as  to  a  re- 
vival of  rights  once  forfeited  by  laches." 
Bacon  v.  Howard,  20  How.  23,  25,  15  L- 
Ed.   811. 

24.  Under  compact  between  Virginia  and 
Kentucky. — Hawkins  v.  Barney,  5  Pet.  457, 
8  L.  Ed.  190;  Porterfield  v.  Clark,  2  How. 
76,   125,   11   L.    Ed.   185. 

The  seventh  article  of  the  compact  be- 
tween Virginia  and  Kentucky  declares,  "all 
private  rights  and  interests  of  lands  within 
the  said  district  (Kentucky)  derived  from 
the  laws  of  Virginia,  prior  to  such  sepa- 
ration, shall  remain  valid  and  secure,  under 
the  laws  of  the  proposed  state,  and  shall 
be  determined  by  the  laws  now  existing  in 
this  state  (Virginia)."  Whatever  course 
of  legislation  by  Kentucky,  which  would 
be  sanctioned  by  principles  and  practice  of 
Virginia,  should  be  regarded  as  an  unaf- 
fected compliance  with  the  compact;  such 
are  all  reasonable  quieting  statutes.  It  is 
impossible  to  take  any  reasonable  excep- 
tion to  the  course  of  legislation  pursued  by 
Kentucky  on  this  subject;  she  has,  in  fact, 
literally  complied  with  the  compact,  in  its 
most  rigid  construction;  for  she  adopted 
the  very  statute  of  Virginia,  in  the  first 
instance,  and  literally  gave  her  citizens  the 
full  benefit  of  twenty  years,  to  prosecute 
their  suits,  before  she  enacted  the  law  now 
under  consideration.  As  to  the  exceptions 
and  provisos  and  savings  in  such  statutes, 
they  must  necessarily  be  left,  in  all  cases, 
to  the  wisdom  or  discretion  of  the  legis- 
lative power.  Hawkins  v.  Barney,  5  Pet. 
457,  8  L.  Ed.  190.  See  the  title  CONSTI- 
TUTIONAL LAW,  vol.  4,  p.  346. 

25.  May  declare  what  shall  constitute 
disseisin. — A  state  statute  may  enact  that 
certam  acts,  if  done  in  the  future,  shall 
constitute  a  disseisin,  and  that  the  dis- 
seisin if  continued  for  the  due  time,  shall 
ripen  into  title.  The  distinction  between 
trespass  and  disseisin  may  be  modified 
by  statute  as  properly  as  it  may  be  estab- 


lished by  common  law.  Soper  v.  Law- 
rence Bros.  Co.,  201  U.  S.  359,  367,  5U  L. 
Ed.  788. 

"So  far  as  the  fourteenth  amendment  is 
concerned  there  is  nothing  to  hinder  a 
state  from  enacting  that  in  future  the  do- 
ing of  such  overt  acts  of  ownership  as 
are  possible  on  wild  land,  under  a  recorded 
deed  which  shows  that  the  actor  claims 
title,  coupled  with  the  payment  of  the 
taxes,  the  owner  meantime  not  paying 
them,  and  doing  no  act  indicative  oi  own- 
ership, shall  constitute  a  disseisin,  or  that 
such  disseisin  it  continued  long  enough, 
shall  bar  an  action  for  the  land."  Soper 
V.  Lawrence  Bros.  Co.,  201  U.  S.  359,  368, 
50  L.  Ed.  788.  See  Lefhngwell  v.  Warren, 
2  Black  599,  17  L.  Ed.  261. 

As  appropriation  of  private  property. — 
Webster  v.  Cooper,  14  How.  4SS,  502,  14 
L.  Ed.  510.  See  the  title  CONSTITU- 
TIONAL LAW,  vol.  4,  pp.  437,  447. 

Foreign  action. — if  the  laws  of  a  state 
can  set  the  limitation  to  the  domestic  suit, 
it  is  the  least  possible  stretch  to  say  that 
they  may  set  it  also  to  a  foreign  action, 
even  if  to  that  extent  an  existing  right  is 
cut  down.  Davis  v.  Mills,  194  U.  S.  451, 
457,   48   L.    Ed.   1067. 

26.  Power  of  congress. — As  to  suits 
which,  under  the  act  of  congress,  could  be 
removed  into  the  courts,  of  the  United 
States,  such  as  those  for  wrongs  com- 
mitted under  the  color  of  authority  from 
the  president  or  congress  during  the  Civil 
War,  and  all  cases  within  the  judicial 
power  of  the  United  States,  congress 
could  certainly  prescribe  for  them  the 
law  of  limitations  for  those  courts,  and 
if  for  such  actions  in  those  courts, 
then  such  action  will  be  binding  on 
all  courts  in  all  courts.  Otherwise  there 
would  be  two  rules  of  limitation  of  actions 
in  different  courts  holding  pleas  of  the 
same  cause.  Mitchell  v.  Clark,  110  U.  S. 
633,  641,  28  L.  Ed.  279.  See,  also,  Arn- 
son  V.  Murphy,  109  U.  S.  238,  27  L.  Ed. 
920;  Goldenberg  v.  Murphy,  108  U.  S.  162, 
27  L.  Ed.  686.  See  the  title  COURTS,  vol. 
4,  p.  1093. 

27.  As  impairing  obligation  of  contract. 
— Wilson  V.  Iseminger,  185  U.  S.  55,  61,  46 
L.  Ed.  804;  Gilfillan  v.  Union  Canal  Co.,  109 
U.  S.  40_,  404,  27  L.  Ed.  977.     See  the  title 
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pectively  do  not  impair  vested  rights,  or  retrospectively,  provided  they  do  not 
take  away  all  remedy  or  unreasonably  shorten  the  period  for  suit.  But  this 
subject  is  treated  elsewhere.-^  Where  the  running  of  the  statute  has  vested 
title  to  real  or  personal  property,  such  owner  has  a  vested  right  which  cannot  be 
taken  from  him  by  a  repeal  of  the  statute, -^^  but  as  to  actions  on  personal  debts, 
the  debtor  has  no  such  vested  right  in  the  bar  of  the  statute,  and  it  can  be  re- 
moved and  his  liability  to  suit  revived. ^s^  And  where  the  statute  has  not  yet 
run  out,  the  time  for  bringing  suit  may  of  .course  be  extended. -^^ 

Retrospective  Construction. — While  there  is  a  presumption  against  a  re- 
trospective construction  of  a  statute  of  limitations,  such  a  construction  may  be 
necessary.29  But  a  statute  of  limitations  construed  as  absolutely  barring  causes 
of  action  existing  at  the  time  of  its  passage,  would  be  unconstitutional,^*^  or 
unreasonably  curtailing  the  time  for  enforcing  a  right  or  liability. ^^ 


IMPAIRMENT  OF  OBLIGATION  OF 
CONTRACTS,  vol.  6,  p.  S80,  et  seq.  See, 
also,  the  title  CONSTITUTIONAL 
LAW,  vol.   4,  p.   446. 

28.  As  affecting  vested  rights.— Statutes 
of  limitation  are  passed  which  fix  upon  a. 
reasonable  time  within  which  a  party  is 
permitted  to  bring  suit  for  the  recovery  of 
his  rights,  and  which,  on  failure  to  do  so, 
establish  a  legal  presumption  against  him 
that  he  has  no  legal  rights  in  the  premises. 
Wilson  V.  Iseminger,  185  U.  S.  55,  61,  46 
L.  Ed.  804.  See  Kring  v.  Missouri,  107  U. 
S.  221,  250,  27  L.  Ed.  506.  See  the  titles 
CONSTITUTIONAL  LAW,  vol.  4.  pp. 
437,  446,  et  seq.;  DUE  PROCESS  OF 
LAW,  vol.  5,  p.  589;  IMPAIRMENT  OF 
OBLIGATION  OF  CONTRACTS,  vol.  6, 
p.  880. 

Jurisdictional  defects  in  legal  proceed- 
ings which  are  beyond  the  scope  of  retro- 
spective legislation  will  not  equally  take  a 
claim  out  of  the  bar  of  a  statute  of  limita- 
tions. This  principle  does  not  apply  to  a 
statute  of  limitations,  for  a  statute  of  lim- 
itations will  bar  any  right,  however  high 
the  source  from  which  it  may  be  deduced, 
provided  that  a  reasonable  time  is  given  a 
party  to  enforce  his  right.  Saranac  Land, 
etc.,  Co.  V.  Comptroller,  177  U.  S.  318.  330, 
44  L.  Ed.  786;  Terry  v.  Anderson,  95  U.  S. 
628,  24  L.  Ed.  365;  Turner  f.  New  York, 
168  U.  S.  90.  42  L.  Ed.  392.  See,  also,  the 
title  CONSTITUTIONAL  LAW,  vol.  4, 
pp.    440,   446-7. 

28a.  Vested  property  rights. — Camp- 
bell V.  Holt,  115  U.  S.  620,  628,  29  L.  Ed. 
483.  See,  also,  Kring  v.  Missouri,  107  U. 
S.  221,  250,  27  L.  Ed.  506. 

28b.  Remedy  only  barred. — Campbell  v. 
Holt,   115  U.   S,   620,   628.  29   L.   Ed.   483. 

28c.  Extending  time  for  suit. — Stewart 
V.  Kahn,  11  Wall.  493,  504.  20  L.  Ed.  176; 
United  States  :■.  Wiley,  11  Wall.  508,  20 
L.  Ed.  211;  Bear  Lake,  etc..  Irrigation 
Co.  V.  Garland,  164  U.  S.  1,  13,  41  L.  Ed. 
327. 

See  Kring  v.  Missouri,  107  U.  S.  221,  250, 
27  L.  Ed.  506,  where  it  is  said:  "While  it 
would  be  a  violation  of  the  constitutional 
maxim  which  forbids  retrospective  legis- 
lation inconsistent  with  vested  rights  to 
deprive,  by  a  repeal  of  statutes  of  limita- 
tion, a  defendant  of  a  defense  which  had 
7  U  S  Enc-58 


become  perfect  while  they  were  in  force; 
yet  if,  before  the  bar  had  become  com- 
plete, he  should  be  deprived  of  an  ex- 
pected defense,  by  an  extension  of  time  in 
which  suit  might  be  brought,  he  would 
have  no  just  cause  to  object  that  he  was 
compelled  to  meet  the  case  of  his  adver- 
sary upon  its  merits."  And  see  the  title 
CONSTITUTIONAL    LAW,   vol.   4,   pp. 

446,   448. 

29.  Retrospective  construction. — Where 
a  section  of  a  code  provides  that  "No  ac- 
tion or  proceeding  commenced  before  this 
code  takes  effect,  and  no  right  accrued,  is 
affected  by  its  provisions,"  but  the  follow- 
ing section  deals  specifically  with  limita- 
tions, and  must  be  taken  to  override  a 
merely  general  precaution  against  the  dis- 
turbance of  vested  rights,  the  language 
clearly  imports  that  the  limitations  in  the 
code  are  to  apply  to  existing  obligations 
upon  which  the  previous  limitation  al- 
ready had  begun  to  run.  Davis  v.  Mills. 
194  U.   S.   451,  455,  48   L.   Ed.   1067. 

Where  a  subsequent  statute  definitek. 
deals  with  the  liability  sought  to  be  en 
forced,  it  must  be  taken  to  affect  its  sub- 
stance so  far  as  it  can,  although  passed  at 
a  different  time  from  the  statute  by  which 
that  liability  first  was  created.  Davis  v. 
Mills,  194  U.  S.  451,  456,  48  L.  Ed.  1067. 

It  is  not  true  that  a  state  of  limitations 
cannot  take  away  an  existing  right  but 
only  remedies,  and  therefore  that,  what- 
ever the  effect  of  a  statute  on  subsequently 
accruing  liabilities,  it  cannot  bar  the  plain- 
tiff in  this  suit.  Davis  v.  Mills.  194  U.  S. 
451.  456,  48  L.  Ed.  1067. 

See  the  title  DUE  PROCESS  OF  LAW, 
vol.    5,   pp.   589,   590. 

30.  Herrick  v.  Boqu'llas,  etc.,  Cattle  Co., 
200  U.  S.  96,  102,  50  L.  Ed.  388.  See  Sohn 
r.  Waterson.  17  Wall.  596,  21  L.  Ed.  737; 
Koshkonong  v.  Burton,  104  U.  S.  668,  26 
L.  Ed.  886;  Wheeler  z'.  Jackson,  137  U.  S. 
245,  34  L.  Ed.  659;  Campbell  v.  Haverhill, 
155  U.  S.  610,  615,  39  L.  Ed.  280;  Cooley  on 
Const.    Limitations,    c.    11. 

31.  Curtailing  right. — Bear  Lake,  etc.,  Ir- 
rigation Co.  V.  Garland,  164  U.  S.  1,  13, 
41  L.  Ed.  327:  Turner  v.  New  York,  168 
U.  S.  90,  42  L.  Ed.  392;  Koshkonong  v. 
Burton,  104  U.  S.  668,  26  L.  Ed.  886;  Terry 
V.  Anderson,  95   U.   S.   628,  24  L.   Ed.   365; 
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V.  Operation  of  Statute  and  Effect  as  Bar.^s 
A.  Against  Whom  the  Statute  Operates— 1.  In  General— a.  Burden  of 
Proving  Right  to  Exception  from  Operation.— "Vh^  general  construction  of  tne 
statute  of  limitations  as  a  statute  of  repose  should  not  be  broken  in  upon  by  al- 
lowincr  an  exception  in  the  proceedings  to  which  it  is  applicable,  which  has  not 
acqui?ed  the  complete  sanction  of  authority.^^  The  courts  are  disinclined  to 
multiply  the  exceptions  which  have  been  admitted  to  the  statute  of  limitations 
by  the  legislature.^"* 

b.  Parties  Entitled  to  Joint  Action.— When  once  the  statute  runs  against  one 
of  two  parties  entitled  to  a  joint  action,  it  operates  as  a  bar  to  such  joint  ac- 
tion.35 

c.  Bar  as  to  Trustee  Affects  Beneficial  Ozvner. — If  a  right  of  action  is  barred 
by  statute  against  the  trustee  or  person  designated  by  law  as  the  proper  person 


Soper  V  Lawrence  Bros.  Co.,  201  U.  S. 
359,   369,   50   L.    Ed.   788. 

"Even  if  the  statute  were  construed  as 
providing  that  all  actions  existing  at  the 
time  of  the  passage  of  the  statute  should 
be  barred  if  not  sued  upon  within  the  tune 
which  elapsed  between  the  date  of  such 
passage,  and  the  date  fixed  for  the  going 
into  effect  thereof,  this  action  was  brought 
within  such  period  and  the  statute  could 
not  operate  as  a  bar."  Herrick  v.  Bo- 
quillas,  etc.,  Cattle  Co.,  200  U.  S.  96,  102, 
50  L.  Ed.  388. 

"If  the  paragraph  was  construed  as  not 
applying  to  a  suit  which,  though  com- 
menced after  the  passage  of  the  act,  was 
pending  at  the  time  the  same  took  effect, 
the  statute  had  no  application."  Herrick 
V  Boquillas,  etc.,  Cattle  Co.,  200  U.  S.  96. 
102,  50  L.  Ed.  388.  See,  also,  post,  "Time 
from  Which  Statute  Runs,"  XI.  See,  also, 
the  title  DUE  PROCESS  OF  LAW,  vol. 
5.  p.  589;  IMPAIRMENT  OF  OBLIGA- 
TION OF  CONTRACTS,  vol.  6,  pp.  883, 
884. 

Repeal  or  change  of  law. — See  post, 
"Waiver,  Repeal  or  Change  of  Law,"  V, 
C,  4. 

32.  Between  pledgor  and  pledgee. — See 
the  title  PLEDGE  AND  COLLATERAL 
SECURITY. 

33.  Burden  of  proving  right  to  excep- 
tion from  operation. — Beatty  v.  Burnes,  8 
Cranch  98,  108,  3  L.  Ed.  500;  Morgan  v. 
Hamlet,  113  U.  S.  449,  453,  28  L.  Ed.  1043. 

Although  exceptions  not  mentioned  in 
the  statutes  have  sometimes  been  admitted. 
Hari'ger  v.  Abbott,  6  Wall.  532,  541,  18  L. 
Ed.  939. 

"There  is  no  rule  better  settled,  in  the 
construction  of  statutes  of  limitations,  than 
that  effect  must  be  given  to  them  accord- 
ing to  their  language.  If  they  made  no  ex- 
ception in  favor  of  infants,  femes  coverts, 
or  nonresidents,  the  courts  can  make  none. 
And  when  the  exceptions  of  a  statute  of 
limitations  are  repealed,  the  act  stands  as 
though  it  had  been  originally  passed  with- 
out them.  In  Jackson  v.  Lamphire,  3  Pet. 
280,  7  L.  Ed.  679,  the  court  say:  'The  time 
and  manner  of  their  operation  (statutes  of 
limitations),  the  exceptions  to  them,  and 
the  acts  from  which  the  time  limited  shall 
begin    to    run,    will    generally    depend    on 


the  sound  discretion  of  the  legislature. 
Cases,  however,  may  occur,  where  the 
provisions  of  the  law  on  these  subjects 
may  be  so  unreasonable  as  to  amount  to  a 
position  of  the  court.'"  (Per  McLean,  J., 
dissenting.)  Lewis  v.  Lewis,  7  How.  776, 
782,  12  L.  Ed.  909.  See,  also,  Croxall  v. 
Shererd,  5  Wall.  268,  289,  18  L.  Ed.  572. 

"It  has,  therefore,  always  been  con- 
strued strictly  against  the  plaintiff,  and  no 
case  has  been  excepted  from  its  operation, 
unless  within  the  strict  letter  or  manifest 
equity  of  some  exception  in  the  act  itself." 
Shipp  V.  Miller,  2  Wheat.  316,  324,  4  L.  Ed. 
248.  See,  also,  Beatty  v.  Burnes,  8  Cranch 
98,  108,  3  L.  Ed.  500;  Somerv'lle  v.  Ham- 
ilton, 4  Wheat.  230,  233,  4  L.  Ed.  558. 

And  in  no  case  of  a  voluntary  abandon- 
ment of  an  action,  such  as  took  place  here, 
has  an  exception  to  the  statute  of  limita- 
tions been  supported.  Richards  v.  Mary- 
land Ins.  Co..  8  Cranch  84,  93,  3  L.  Ed.  496. 

34.  Legislative  prerogative. — Richards 
V.  Maryland  Ins.  Co.,  8  Cranch  84,  92,  3 
L.   Ed.   496. 

"Wherever  the  situation  of  a  party  was 
such  as,  in  the  opinion  of  the  legislature, 
to  furnish  a  motive  for  excepting  him 
from  the  operation  of  the  law,  the  legisla- 
ture has  made  the  exception.  It  would  be 
going  far  for  this  court  to  add  to  those  ex- 
ceptions." Mclver  z'.  Ragan,  2  Wheat.  25, 
29,  4  L.  Ed.  175;  Bank  v.  Dalton,  9  How. 
522,  529,  13   L.   Ed.  242. 

To  avoid  the  operation  of  the  statute  of 
limitations,  the  party  claiming  exemption- 
must  show  himself  tc)  be  within  the  ex- 
ception, as  here  that  he  was  without  the 
state  during  all  the  time  since  the  cause 
of  action  accrued.  Ross  v.  Duval,  13  Pet. 
45,  61,  10  L.  Ed.  51.  See  post,  "Postpone- 
ment, Arrest  or  Suspension  of  Running  of 
Statute,"  X;  "Burden  of  Proof,"  XIX, 
B,  2.  See,  also,  ante,  "Construction," 
III,  C. 

35.  Parties  entitled  to  joint  action. — 
Davis  V.  Coblens,  174  U.  S.  719,  725,  43  L. 
Ed.  1147.  See,  also,  Shipp  v.  Miller,  2 
Wheat.  316,  324,  4  L.  Ed.  248;  Marsteller 
V.  McClean,  7  Cranch  156,  159,  3  L.  Ed. 
300. 

It  seems  to  be  a  settled  rule  that  all  the 
plaintiffs  in  a  suit  must  be  competent  to- 
sue,   otherwise   the   action   cannot   be   sup- 
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to  bring  the  action,  it  is  also  barred  as  to  the  owners  of  beneficiary  interests 
therein.3^ 

d.  Grants  for  Pious  and  Charitable  Uses. — There  are  good  grounds  why 
statutes  of  Hmitation  should  not  be  applied  against  grants  for  public,  pious  and 
charitable  uses,  when  they  may  well  be  applied  against  mere  private  rights.  The 
public  have  a  deep  and  permanent  interest  in  such  charities;  and  that  interest 
far  outweighs  all  considerations  of  mere  convenience.^'^ 

2.  State  or  United  States — a.  General  Rule — (1)  Government  Generally. 
— Statutes  of  limitation  do  not  of  themselves  constitute  a  distinct  defense  as 
against  the  government,^^  unless  expressly,   or  by  necessary  implication,  appli- 


ported  and  the  case  of  Perry  v.  Jackson, 
cited  from  4  Term  Reports  516,  decides 
that  a  plea  of  the  statute  of  limitations, 
which  is  good  as  to  one  partner,  bars 
them  both  in  a  joint  action.  Marsteller  v. 
McClean,  7  Cranch  156,   159,  3  L.  Ed.  300. 

36.  Bar  as  to  trustee  affects  beneficial 
owner. — Trimble  v.  Woodhead,  102  U.  S. 
647,  26  h.   Ed.  290. 

"Whatever  doubt  may  have  existed  at 
one  time  on  the  subject,  there  remains  none 
at  the  present  day,  that  whenever  the  right 
of  action  in  the  trustees  is  barred  by  the 
statute  of  limitations,  the  right  of  cestui 
que  trust  thus  represented  is  also  barred. 
This  doctrine  is  clearly  stated  in  Hill  on 
Trustees,  267,  403,  504,  and  the  authorities 
there  cited  fully  sustain  the  text,  both 
English  and  American."  Meeks  v.  01- 
pherts,  100  U.  S.  564,  569,  25  L.  Ed.  735. 

37.  Grants  for  pious  and  charitable  uses. 
— Society  for  the  Propagation  of  the  Gos- 
pel V.  Pawlet,  4  Pet.  480,  505,  7  L.  Ed.  927. 

The  legislature  of  Vermont  has  thought 
so;  for,  in  nearly  all  of  its  legislation  sub- 
sequent to  1785,  it  has  excepted  from  the 
operation  of  all  the  subsequent  statutes  of 
limitations,  grants  to  such  uses.  Society 
for  the  Propagation  of  the  Gospel  v.  Paw- 
let,  4  Pet.  480,  505,  7  L.  Ed.  927. 

And  the  statutes  of  limitation  of  Ver- 
mont in  1824  interposed  no  bar  to  the  in- 
stitution, by  the  Society  for  the  Propaga- 
tion of  the  Gospel,  etc.,  of  an  action  for 
the  recovery  ol  the  land  in  controversy,  as 
intrants  for  pious  and  charitable  uses.  The 
statute  period  of  fifteen  years  had  not  yet 
run  against  them.  Society  for  the  Prop- 
agation of  the  Gospel  v.  Pawlet,  4  Pet. 
480,   7    L.    Ed.   927. 

38.  Against  the  government  generally. 
— United  States  v.  Stinson,  197  U.  S.  200, 
205,  49  L.  Ed.  724;  United  States  v.  Kirk- 
patrick,  9  Wheat.  720,  6  L.  Ed.  199;  United 
States  V.  Nicholl,  12  Wheat.  505,  6  L.  Ed. 
709;  Crilley  v.  Burrows,  note  17  Wall.  167, 
21  L.  Ed.  624;  Moore  v.  Robbins,  96  U.  S. 
530,  534,  24  L.  Ed.  848;  Gaussen  v.  United 
States,  97  U.  S.  584,  24  L.  Ed.  1009;  United 
States  V.  Thompson,  98  U.  S.  486,  25  L. 
Ed.  194;  Simmons  v.  Ogle,  105  U.  S.  271, 
26  L.  Ed.  1087;  United  States  v.  Insley, 
130  U.  S.  263,  266,  32  L.  Ed.  968;  Red- 
field  V.  Parks,  132  U.  S.  239,  243,  33  L.  Ed. 
327;  U«ited  States  v.  Verdier,  164  U.  S. 
213,  219,  41  L.  Ed.  407.  See,  also,  Lind- 
sey   V.    Miller,    6    Pet.    666,   8    L.    Ed.    538; 


Gibson  v.  Chouteau,  13  Wall.  92,  20  L.  Ed. 
534;  Weber  v.  Board  of  Harber  Comm'rs, 
18  Wall.  57,  70,  21  L-  Ed.  798;  Steele  v. 
United  States,  113  U.  S.  128,  134,  28  L.  Ed. 
952;  Sparks  v.  Pierce,  115  U.  S.  408,  29 
L.  Ed.  428;  Crespin  v.  United  States,  168 
U.  S.  208,  218,  42  L.  Ed.  438;  Hays  v. 
United  States,  175  U.  S.  248,  2«0,  44  E.  Ed. 
150. 

It  is  a  settled  principle  that  the  king  is 
not,  ordinarily,  barred,  unless  named  by 
an  act  of  limitations.  The  principle  ex- 
pressed in  the  maxim,  nullum  tempus  oc- 
currit  regi,  rests  upon  the  ground  that  no 
laches  shall  be  imputed  to  him.  The  doc- 
trine that  the  government  should  not,  un- 
less named,  be  bound  by  an  act  of  limita- 
tions, is  in  accordance  with  that  of  Bacon, 
because  if  bound,  it  would  be  barred  of  a 
right;  and  in  all  such  cases,  is  not  to  be 
construed  to  be  embraced,  unless  named, 
or  what  would  be  equivalent,  unless  the 
language  is  such  as  to  show  clearly  that 
such  was  the  intent  of  the  act.  The  same 
principle  has  been  decided  in  New  York, 
Massachusetts,  Pennsylvania  and,  no 
doubt,  m  other  states;  and  all  upon  the 
same  ground.  Not  upon  any  notion  of 
prerogative;  for  even  in  England,  where 
the  doctrine  is  stated  under  the  head  of 
prerogative,  this,  in  effect,  means  nothing 
more  than  that  this  exception  is  made 
from  the  statute,  for  the  public  good;  and 
the  king  represents  the  nation.  The  real 
ground  is  a  great  principle  of  public  pol- 
icy, which  belongs  alike  to  all  govern- 
ments, that  the  public  int-rest  should  not 
be  prejudiced  by  the  negligence  of  public 
ofificers,  to  whose  care  they  are  confi^ned. 
United  States  v.  Knight,  14  Pet.  301,  315 
10  L.  Ed.  465.  See,  also,  Fink  v.  O'Neil 
106  U.  S.  272,  281,  27  L.  Ed.  196;  Gibson  v. 
Chouteau,  13  Wall.  92,  99,  20  L.  Ed.  534. 
See  dissenting  opinion  of  White,  J.,  The 
Chief  Justice,  McKenna  and  Day,  JJ.,  in 
South  Dakota  v.  North  Carolina,  192  U 
S.   286,  346,  48   L.   Ed.  448. 

"Mere  lapse  of  time  and  continuance  of 
possession  without  pretense  of  title,  or 
under  pretense  of  a  void  title,  cannot,  it  is 
true,  be  set  up  against  the  government; 
but  long  possession  is,  nevertheless,  a 
strong  weapon  of  defense  in  the  hands  of 
one  who  can  show  reasonable  proof  that 
the  title  of  the  government  has  been 
parted  with,  and  has  devolved  to  him." 
Hedrick  v.  Hughes,  15  Wall.  123,  131,  21 
L.  Ed.  52. 
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cable   to  it.^^ 

(2)  United  States. — Of  course  this  rule  applies  to  the  United  States,  unless 
congress  has  clearly  manifested  a  contrary  intention.^o 

Waiver. — But  the  United  States  may  waive  a  defense  based  upon  the  stat- 
ute of  limitations.'*  1 

Transfer  to  United  States  of  Barred  Claim. — But  where  the  United 
States  acquire  a  claim  which,  at  the  time  of  its  acquisition  by  them,  was  already 


39.  Express    or    implied    application.^ 

Gibson  v.  Chouteau,  13  Wall.  92,  20  L.  Ed. 
534. 
Purprestures     and     public     nuisances. — 

"What  may  be  the  rule  in  regard  to  pur- 
prestures and  public  nuisances,  by  en- 
croachments upon  the  hif<hways  and  other 
public  places,  it  is  not  necessary  to  de- 
termine. They  are  generally  offenses 
against  the  sovereign  power  itself,  and,  as 
such,  no  length  of  time  cair  protect  them. 
Where  the  right  of  property  in  such  places 
is  vested  in  the  municipality,  an  assertion 
of  that  right  may  or  may  not  be  subject  to 
the  law  of  limitations."  Metropolitan  R. 
Co.  V.  District  of  Columbia,  132  U.  S.  1, 
12,  33  L.  Ed.  231.  See  the  title  NUI- 
SANCES. 

40.  United  States.— United  States  v. 
American  Bell  Tel.  Co.,  159  U.  S.  548,  554, 
40  L.  Ed.  255;  United  States  v.  Throck- 
morton, 98  U.  S.  61,  64,  25  L.  Ed.  93;  Sim- 
mons V.  Ogle,  105  U.  S.  271,  273,  26  L.  Ed. 
1087. 

The  rule  that  the  United  States  are  not 
bound  by  the  statutes  of  limitations  and 
the  reason  for  it  are  thus,  given  in  United 
States  V.  Nashville,  etc.,  R.  Co.,  118  U.  S. 

120,  125,  30  L.  Ed.  81:  "It  is  settled  be- 
yond doubt  or  controversy — upon  the 
foundation  of  the  great  principle  of  public 
policy,  applicable  to  all  governments  alike, 
which  forbids  that  the  public  interests 
should  be  prejudiced  by  the  negligence  of 
the  ofificers  or  agents  to  whose  care  they 
are  confided — that  the  United  States,  as- 
serting rights  vested  in  them  as  a  sover- 
eign government,  are  not  bound  by  any 
statute  of  limitations,  unless  congress  has 
clearly  manifested  its  intention  that  they 
should  be  so  bound."  Stanley  v.  Schwalby, 
147  U.  S.  508,  514,  37  L.  Ed.  259;  Lind- 
sey  V.  Miller,  6  Pet.  666,  8  L.  Ed.  538; 
United  States  v.  Insley,  130  U.  S.  263,  266, 
32  L.  Ed.  968;  Redfield  z:  Parks,  132  U. 
S.  239,   243,   33   L.   Ed.   327. 

"And  the  same  rule  is  applicable  to  the 
exercise  of  the  prerogative  of  parens 
patriae  inherent  in  the  supreme  power  of 
every  state,  in  respect  of  which  it  was  ob- 
served by  Mr.  Justice  Strong  in  Dollar 
Sav.  Bank  v.  United  States,  19  Wall.  227, 
237,  22  L.  Ed.  80,  that  so  much  of  the  royal 
prerogative  as  belonged  to  the  King  in  his 
position  as  universal  trustee  enters  as 
much  into  the  principles  of  our  state  as  it 
does  into  the  principles  of  the  British 
government.  Hence  it  was  held  in  United 
States  V.   Beebe,   127   U.   S.  338,  32   L.   Ed. 

121,  that  the  United  States  are  not  bound 
by  any  statute  of  limitations  *  *  *  jj^ 
a   suit  brought  by  them,  as   sovereign,  to 


enforce  a  public  right  or  to  assert  a  pub- 
lic interest."  United  States  v.  American 
Bell  Tel.  Co.,  159  U.  S.  548,  554,  40  L.  Ed. 
255.  See,  also.  United  States  v.  Knight, 
14  Pet.  301,  315,  10  L.  Ed.  465;  Gibson  v. 
Chouteau,  13  Wall.  92,  20  L.  Ed.  534; 
United  States  v.  Thompson,  98  U.  S.  486, 
25  L.  Ed.  194;  Fink  zj.  O'Neil,  106  U.  S. 
272.   2S1,   27   L.    Ed.    196. 

The  United  States,  whether  named  in  a 
state  statute  of  limitations  or  not,  is  not 
bound  thereby;  and  when  it  sues  in  one  of 
its  own  courts,  such  a  statute  is  not  within 
the  provisions  of  the  judiciary  act  of  1789, 
which  declare  that  the  laws  of  the  states. 
in  trials  at  common  law,  shall  be  regarded 
as  rules  of  decision  in  the  courts  of  the 
United  vStates  in  cases  where  they  apph'. 
United  States  ?'.  Thompson,  98  U.  S.  486, 
25  L.  Ed.  194.  See,  also,  Redfield  v.  Parks, 
132  U.  S.  239,  243,  33  L.  Ed.  327;  United 
States  r.  Buford,  3  Pet.  12,  7  L.  Ed.  585. 

Liability  incurred  to  agent  of  United 
States. — B.,  a  deputy  commissary  of  the 
United  States,  received  from  M.,  a  deputy 
quartermaster  general  of  the  United 
States,  the  sum  of  $10,000,  and  acknowl- 
edged the  same,  by  a  receipt  signed  by 
him,  with  his  official  description;  the 
United  States  had  a  right  to  treat  M.  as 
their  agent  in  the  transaction,  by  making 
B.  their  debtor,  and  to  an  action  brought 
against  him  for  money  had  and  received, 
the  statute  of  limitation  is  no  bar.  United 
States  v.  Buford,  3  Pet.  12,  7  L.  Ed.  585. 

As  to  public  lands. — See  the  title  PUB- 
LIC LANDS.  See.  also,  post,  "Property 
That  May  Be  Held  Adversely,"  VIII,.  B. 
as  to  adverse  possession  of  public  lands 
between    individuals. 

41.  Waiver. — United  States  v.  Cumming, 
130  U.  S.  452,  455,  32  L.  Ed.  1029;  Erwin 
V.  United  States,  97  U.  S.  392,  24  L-  Ed. 
1065;  Tillson  zK  United  States,  100  U.  S. 
43,  25  L.  Ed.  543;  McClure  zj.  United 
States,   116   U.   S.   145,   29   L.    Ed.    572. 

"An  individual  may  waive  such  a  de- 
fense, either  expressly  or  by  failing  to 
plead  the  statute,  but  the  government  has 
not  expressly  or  by  implication  conferred 
authority  upon  any  of  its  officers  to  waive 
the  limitation  imposed  by  the  statute  upon 
suits  against  the  L^nited  States  in  the 
court  of  claims."  De  Arnaud  v.  United 
States,  151  U.  S.  483,  495,  38  L.  Ed.  244; 
Finn  z\  United  States.  123  U.  S.  227,  232, 
233,  31  L.  Ed.  128;  United  States  v.  New 
York.  160  U.  S.  598,  616,  40  L.  Ed.  551. 

While  by  a  so-called  verdict  the  de- 
fense of  the  statute  of  limitations  was  ex- 
pressly reserved,  yet  where  it  was  ordered 
that    items    barred    by    the    statute    should 


LIMITATION  OF  ACTIONS,  ETC. 


917 


barred,  such  transfer  does  not  give  it  validity,  and  the  United  States  cannot 
enforce  it.^^  Although  if  the  bar  had  not  then  attached,  of  course  the  general 
rule  applies  and  it  ceases  to  run.-*^ 

(3)  State. — No  statutes  of  limitation  run  against  a  state,^*  unless  expressly 
made  applicable  by  statute,  or  necessarily  so  from  the  nature  of  the  case,*^  or 
unless  the  state  vokintarily  waives  her  privilege.'*  ^ 

Disputed  Boundaries. — See  the  title  Boundaries,  vol.  3,  pp.  500,  501. 

b.  Privilege  a  Personal  One  to  Sovereign. — This  privilege  is  personal  to  the 
sovereign  state,  however,  and  does  not  pass  to  another  claiming  through  it.*'^ 


not  be  excluded  from  the  recovery  except 
in  cases  where  the  statute  had  been 
pleaded,  and  as  that  order  was  not  ob- 
jected to,  nor  exception  taken  at  the  time, 
the  court  correctly  assumed  that  the  gov- 
ernment had  waived  the  stipulation  so  far 
as  intended  for  its  protection  in  that  re- 
gard, and  hence  that  there  could  be  a  re- 
covery of  the  items  named  in  the  bill  of 
particulars  in  this  case,  notwithstanding 
they  were  all  barred  upon  the  face  of  this 
record  under  the  statute  of  limitations  of 
New  York  then  applicable.  Redfield  v. 
Bartels,  139  U.  S.  694,  700,  35  L  .Ed.  310; 
Barney  v.  Oelrichs,  138  U.  S.  529,  34  L. 
Ed.  1037.  See,  also,  post,  "Waiver,  Re- 
peal, or  Change  of  Law,"  V,  C,  4. 

42.  Transfer  to  United  States  of  barred 
claim.— United  States  v.  Buford,  3  Pet.  12, 
7   L.    Ed.   585. 

Where,  before  the  transfer  to  the  United 
States  of  an  instrument  which  was  the 
evidence  of  debt,  the  term  of  five  years  had 
elapsed,  the  period  after  which  the  statute 
of  limitations  was  a  bar,  it  can  require  no 
argument  to  show  that  the  transfer  of 
such  claim  to  the  United  States  cannot 
give  it  any  greater  validity  than  it  pos- 
sessed before  the  transfer.  United  States 
7'.  Buford,  3  Pet.  12,  7  L.  Ed.  585;  South 
Dakota  v.  North  Carolina,  192  U.  S.  286, 
344,  48  L.  Ed.  448,  per  White,  J.,  dissent- 
ing, concurred  in  by  Fuller,  C.  J.,  and 
Kenna  and  Day,  JJ. 

And  when  the  United  States,  through 
their  lawfully  authorized  agents,  become 
the  owners  of  negotiable  paper,  they  take 
such  paper  subject  to  all  the  equities  ex- 
isting against  the  person  from  whom  thev 
purchase  at  the  time  when  they  acquire 
their  title;  and  cannot  therefore  maintain 
an  action  upon  it,  if  at  that  time  all  right 
of  action  of  that  person  was  extinguished, 
or  was  barred  by  the  statute  of  limita- 
tions. United  States  v.  Nashville,  etc.,  R. 
Co.,  118  U.  S.  120,  125,  30  L.  Ed.  81;  United 
States  V.  Buford,  3  Pet.  12,  30,  7  L.  Ed. 
585. 

43.  Same — Bar  not  yet  comolete. — 
United  States  v.  Nashville,  etc.,  R.  Co., 
118  U.  S.  120.  126,  30  L.  Ed.  81. 

As  to  suit  by  state  on  claim  of  private 
party  against  another  state,  see  the  title 
COURTS,  vol.  3,  p.  1009,  et  seq. 

44.  State.— Florida  Cent.,  etc.,  R.  Co.  v. 
Reynolds,  183  U.  S.  471,  475,  46  L.  Ed. 
283;  Weber  v.  Board  of  Harbor  Comm'rs. 
18  Wall.  57.  70,  21  L.   Ed.  798. 

45  Unless  made  applicable  by  stat- 
ute.— Bristol    V.    Washington    County,    177 


U.  S.  133,  147,    44  L.  Ed.  701. 

Statutes  of  limitation  of  a  state  do  not 
apply  to  the  state  itself,  unless  it  is  ex- 
pressly designated,  or  the  mischiefs  to  be 
remedied  are  of  such  a  nature  that  it  must 
necessarily  be  included.  Gibson  v.  Chou- 
teau,  13   Wall.  92,  20   L.    Ed.   534. 

"By  statute  in  Minnesota,  the  statute  of 
limitations,  ran  against  the  state  the  same 
as  against  an  individual."  Bristol  v.  Wash- 
ington Countv,  177  U.  S.  133,  147,  44  L. 
Ed.   701. 

46.  Waiver. — "The  appearance  of  the 
state,  voluntarily,  its  application  to  be 
made  a  party  pro  interesse  suo,  may  avoid 
all  questions  as  to  the  right  of  the  plaintiff 
to  maintain  this  suit.  Conceding  that 
such  a  suit  is  proper,  it  still  remains  in 
the  nature  of  a  personal  action  by  one  in- 
dividual against  another.  As  against  such 
a  suit,  laches  and  limitations  are  in  a  court 
of  equity  sufficient  defenses."  Cressey  v. 
Meyer,  138  U.  S.  525.  528,  34  L.  Ed.  1018. 

Statute  of  California. — "The  statute  of 
California  is  exceptional  in  this  particular. 
It  declares  that  the  state  will  not  sue  for 
or  in  respect  to  real  property,  unless  her 
title  or  right  has  existed  within  a  pre- 
scribed time,  or  rents  or  profits  have  been 
received  within  that  period.  She  thus 
allows  a  presumption  to  arise  in  fa- 
vor of  any  occupant  of  her  lands,  and 
that  presumption  to  become  absolute, 
that  she  possesses  no  title  or  interest 
therein,  if  within  that  period  no  as- 
sertion of  her  title  or  interest  is  made. 
But  this  presumption  is  rebutted  when  such 
assertion  is  made,  and  it  may  be  made  by 
her  as  well  by  legislative  act  as  by  ju- 
dicial proceeding."  Weber  v.  Board  of 
Harbor  Comm'rs,  18  Wall.  57,  70,  21  L. 
Ed.  798. 

"Where  lands  are  held  by  the  state  sim- 
ply for  sale  or  other  disposition,  and  not 
as  sovereign  in  trust  for  the  public,  there 
is  some  reason  in  requiring  the  assertion 
of  her  rights  within  a  limited  period,  when 
any  portion  of  such  lands  is  intruded  upon. 
or  occupied  without  her  permission,  and 
the  policy  of  the  statute  would  be  carried 
out  bv  restricting  its  application  to  such 
cases."  Weber  v.  Board  of  Harbor 
Comm'rs,  18  Wall.  57,  68.  21  L.  Ed.  798. 
See,  also,  post.  "Waiver,  Repeal,  or  Change 
of   Law,"  V,   C,  4. 

47.  Privilege  a  personal  one  to  sover- 
eign.— Cressey  v.  Meyer,  138  U.  S.  525,  528. 
34  L.  Ed.  1018. 

The  right  of  the  state  to  enforce  all  ob- 
ligations due  to  it,  no  matter  what  period 
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c  Title  Formal  and  Interest  Nominal— "To  be  exempt  from  the  operation  of 
a  statute  of  limitations  the  United  States  must  be  the  real,  not  merely  a  nommal, 

party  in  interest.^^  _  ^ ^■     u^     ^ 

3  Municipal  Corporations.— The  statute  of  limitations  is  applicable  to  a 
purely^^^unicipal  corporation,  such  as  the  District  of  Columbia  when  it  is  em- 
braced within  the  general  terms  of  the  law.^" 

B  In  Whose  Favor  the  Statute  Operates— 1.  In  General.— W  hen  a  lia- 
bility created  by  one  section  of  a  code  chapter  applies  only  to  a  certain  class,  a 
limitation  thereof  in  a  subsequent  section  of  same  chapter  is  to  be  construed  as 
applicable  to  that  class  only.5« 

Purchaser  of  Property  Subject  to  Lien.— \\  here  a  purchaser  of  property 
subject  to  a  lien  seeks  to  set  up  the  statute  of  limitations  against  its  enforcement, 
he  must  do  so  by  showing  that  it  is  barred  as  between  the  parties  to  it.  If  not, 
the  land  is  stih  subject  to  the  lien,  if  it  has  never  been  discharged,  as  long  as  it 
exists  as  a  debt  against  the  former  owner.  The  fact  that  the  purchaser  of  an 
interest  under  a  subsequent  conveyance  was  a  stranger  to  the  prior  proceedings 

is  immaterial.5^  ,    ,  ,    •     -kt        ^t    ■,      ^ 

2  Corporations  Generally.— It  has  been  held,  m  New  York,  that  a  corpo- 
ration could  make  defense  of  the  statute  of  limitations  as  to  lands,  and  that  it 
did- take  title  by  force  of  the  act  of  limitations.52 

3.  Foreign  Corporations. — When  a  liability  is  created  by  one  section  of  a 
chapter  of  a  state  code,  and  applies  only  to  a  certain  class,  as  domestic  corpora- 
tions, and  a  limitation  is  prescribed  in  a  subsequent  section  thereof  for  its  en- 
forcement, the  limitation  is  to  be  construed  as  applicable  to  that  class  only  and 


of  time  may  have  intervened  since  they 
were  assumed,  is  personal  to  the  sover- 
eign; it  does  not  pass  to  any  of  its  cred- 
itors; and  its  intervention  and  appearance 
in  a  suit  brought  by  a  creditor,  as  against 
its  debtors,  does  not  give  to  such  creditor 
its  sovereign  exemption  from  liability  to 
the  statute  of  limitation  and  the  defense  of 
laches.  Cressey  v.  Meyer,  138  U.  S.  525, 
528,  34  L.  Ed.   1018. 

An  action  by  a  creditor  of  the  state  not 
against  his  debtor,  but  against  its  debtors, 
to  secure  an  appropriation  of  their  debts 
to  it  to  the  satisfaction  of  its  obligations 
to  him,  brought  nineteen  years  after,  by 
the  terms  of  settlement  between  the  state 
and  its  creditors,  the  last  payment  was  due 
from  them  to  it,  must  be  adjudged  a  stale 
claim.  The  decisions  of  the  supreme  court 
of  Louisiana  are  in  accord  with  this  con- 
clusion. Association  v.  Lord,  35  La.  Ann. 
425.  That  case  was  the  counterpart  of 
this,  and  the  final  conclusion  of  that  court 
was  against  the  right  to  maintain  the  ac- 
tion and  on  the  ground  of  the  staleness  of 
the  claim.  The  fact  that  much  litigation 
had  intervened  during  these  years,  that 
bankruptcy  proceedings  were  pending, 
avails  nothing  to  this  plaintiff,  who  was  no 
party  thereto.  Cressey  v.  Meyer,  138  U. 
S.    52.5,    528,    34    L.    Ed.    1018. 

48.  Title  formal  and  interest  nominal. — 
McXutt  V.  Bland,  2  How.  9,  11  L.  Ed.  159; 
Curtner  v.  United  States,  149  U.  S.  662, 
37  L.   Ed.  890. 

See  qujere,  as  to  what  effect  the  statute 
of  limitations  may  have  in  an  action  on  a 
contract  in  which  the  United  States  have 
nothing  but  the  formal  title,  and  the  whole 
interest  belongs  to  others,  in  United  States 


V.  Nashville,  etc.,  R.  Co.,  118  U.  S.  120,  126, 
30  L.  Ed.  81.  See  ^Maryland  v.  Baldwin, 
112   U.    S.    490,   28    L.    Ed.    822. 

49.  Municipal  corporations. — Metropoli- 
tan R.  Co.  V.  District  of  Columbia,  132  U. 
S.  1,  11,  33  L.  Ed.  231,  followed  in  Wash- 
ington, etc.,  R.  Co.  V.  District  of  Columbia 
(mem.),  136  U.  S.  653,  34  L.  Ed.  549; 
District  of  Columbia  v.  Bailey,  171  U.  S. 
161,  173,  43  L.  Ed.  118.  See  the  title  MU- 
NICIPAL  CORPORATIONS. 

50.  Construction  generally.- — Bernheimer 
V.  Converse,  206  U.  S.  516,  534,  51  L.  Ed. 
1163. 

51.  Purchaser  of  property  subject  to 
lien.— Ewell  v.  Daggs,  108  U.  S.  143,  148. 
27   L.   Ed.    682. 

And  the  fact  that  a  purchaser  of  land 
subject  to  a  lien  for  a  debt  was  a  stranger 
to  the  action  brought  in  due  time  against 
the  debtor  and  former  owner  of  the  land 
subject  to  the  lien,  does  not  entitle  him 
to  claim  in  a  proceeding  to  enforce  the 
lien  that  he  is  unaffected  by  that  action 
and  judgment,  and  hence,  as  any  action 
on  such  debt  would  now  be  barred,  then 
thio  proceeding  is  also  barred.  Ewell  v. 
Daggs.  108  U.  S.  143,  147,  27  L.  Ed.  682. 
See,   also,   the   title    LIENS,   ante,   p.   890. 

Plea  by  administrator  de  bonis  non. — 
See  the  title  EXECUTORS  AND  AD- 
MINISTRATORS,  vol.   6,   p.   190. 

52.  Corporations  generally. — Harpending 
V.  Reformed  Protestant  Dutch  Church,  16 
Pet.  455,  493,  10  L.  Ed.  1029. 

No  distinction  is  made  by  the  courts  of 
the  state  of  New  York,  between  a  religious 
corporation,  claiming  to  hold  under  the 
statute  of  limitations  of  the  state,  in  re- 
gard  to   capacity   to  hold  by  force   of   the 
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■not  to  others,  such  as  foreign  corporations. ^^ 

Within  Exemption  of  Persons  beyond  Seas. — Where  the  plaintiffs  are  a 
foreign  corporation,  the  members  of  which  are  averred  to  be  ahens  and  British 
subjects,  the  natural  presumption  is  that  they  are  resident  abroad.  If  so,  there 
cannot  be  a  doubt  that  they  are  within  the  exception  of  persons  "beyond  seas" 
from  the  operation  of  the  statute. ^^ 

Presence  of  Managing  Agent  within  State.— Where  a  statute  of  limita- 
tion enacts  that  a  defendant's  absence  from  the  state  will  prevent  its  running, 
but  that  "in  the  case  of  a  foreign  corporation,  if  it  has  a  managing  agent  in  the 
state,  service  of  the  writ  may  be  made  on  him,"  on  a  question  of  fact  arisino-  in 
a  suit  brought  more  than  five  years  after  the  cause  of  action  had  accrued, 
whether  the  defendant  did  or  did  not  have  a  managing  agent  for  the  state 
prior  to  the  time  when  the  suit  was  brought,  it  is  proper  to  charge  that  the  time 
during  which  the  plaintiff  was  disabled  from  suing  by  reason  of  defendant  hav- 


statute;  therefore,  none  can  be  taken  by 
the  supreme  court  of  the  United  States. 
Harpending  v.  Reformed  Protestant  Dutch 
Church,  16  Pet.  455,  10  L.  Ed.  1029. 

53.  Foreign  corporations. — Bernheimer 
■V.  Converse,  206  U.  S.  516,  534,  51  L.  Ed. 
1163. 

As  to  enforcement  of  statutory  liability 
of  such  stockholders,  see  the  title  STOCK 
AND  STOCKHOLDERS. 

"The  statutes  of  limitations  of  Nevada 
are  held  by  the  supreme  court  of  that  state 
to  except  foreign  corporations  from  their 
protection."  Mining  Co.  v.  I'aylor,  100  U. 
S.  37,  41,  25  L.  Ed.  541. 

New  York. — The  highest  courts  of  New 
York,  construing  the  statutes  of  limita- 
tions of  that  state,  have  decided  that  a 
foreign  corporation  cannot  avail  itself  of 
them;  and  this,  notwithstanding  such  cor- 
poration was  the  lessee  of  a  railroad  in 
New  York,  and  had  property  within  the 
state,  and  a  managing  agent  residing  and 
keeping  an  office  of  the  company,  and 
these  decisions  are  to  be  followed  by  the 
supreme  court.  Tioga  Railroad  v.  Bloss- 
burg,  etc.,  Railroad,  20  Wall.  137,  22  L. 
Ed.  331,  reaffirmed  in  Bauserman  v.  Blunt, 
147  U.   S.   647,   654,   37  L.   Ed.   316. 

Section  394  of  the  code  of  civil  proced- 
ure of  New  York,  which  excepts  from  the 
general  limitation  statutes  an  action 
against  a  director  or  stockholder  of  a 
moneyed  corporation,  or  banking  asso- 
ciation, to  recover  a  penalty  or  forfeiture 
imposed,  or  to 'enforce  a  liability  created 
by  the  common  law  or  by  statute  (but 
such  an  action  must  be  brought  within 
three  years  after  the  cause  of  action  has 
accrued),  applies  to  directors  and  stock- 
holders of  foreign  corporations.  Piatt  v. 
Wilmot,  193  U.   S.  602,  607,  48  L.   Ed.  809. 

As  moneyed  corporation. — "This  legis- 
lation does  not  assume  to  enact  what  shall 
be  'moneyed  corporations,'  in  other  states, 
but  its  effect  is  that  when  actions  are 
brought  in  the  state  of  New  York  and  the 
question  arises  whether  a  foreign  corpora- 
tion is  or  is  not  a  moneyed  corporation, 
that  question  will  be  solved  in  such  a  case 
as  this  for  the  purpose  of  construing  the 
■statute  of  limitations  of  the  state,  by  ref- 


erence to  the  meaning  given  to  the  term 
by  the  legislature  or  courts  of  New  York, 
rather  than  by  reference  to  the  legisla- 
tion of  another  state  under  which  the  cor- 
poration may  have  been  formed.  The 
question  is  not  what  the  corporation  is, 
under  the  legislation  of  that  other  state, 
but  whether  what  it  is  doing  is  of  that  de- 
scription provided  for  and  designated  by 
the  legislation  of  the  state  of  New  York, 
and  if  by  that  legislation  it  comes  within 
the  description  of  a  'moneyed  corpora- 
tion,' it  must  abide  thereby  so  far  as  re- 
gards the  statute  of  limitations  of  New 
York  and  the  proper  construction  to  be 
given  it."  Piatt  v.  Wilmot,  193  U.  S.  602, 
611,  48  L.  Ed.  809. 

"What  is  meant  by  the  term  'moneyed 
corporation'  in  §  394,  is  shown  by  the  defi- 
nition of  that  term  given  in  1  Rev.  Stat. 
598,  §  51,  where  it  is  said:  'Section  51. 
The  terrn  "moneyed  corporation,"  as  used 
in  this  title,  shall  be  construed  to  mean 
every  corporation  having  banking  powers, 
or  having  the  power  to  make  loans  upon 
pledges  or  deposits,  or  authorized  by  law 
to  make  insurances.'"  Piatt  v.  Wilmot, 
193  U.  S.  602,  611,  48  L.  Ed.  809. 

Trust  company  as  "moneyed  corpora- 
tion."— In  New  York  where  a  trust  com- 
pany had  power  "to  receive  deposits  of 
money,  bonds  and  securities;  to  loan 
rnoney  on  real  estate  and  personal  secu- 
rity; *  *  *  "  etc.,  it  was  held  that  the 
powers  granted  to  it  brought  it  distinctly 
within  the  definition  of  the  term  "moneyed, 
corporation"  as  used  in  §  394  of  the  Code 
of  New  York.  Piatt  v.  Wilmot,  193  U.  S. 
603,  612,  48  L.  Ed.  809.  See,  generally, 
the  title  LOAN,  TRUST  AND  SAFE 
DEPOSIT  COMPANIES. 

54.  Within  exemption  of  persons  be- 
yond seas. — Society  for  the  Propagation 
oF  the  Gospel  v.  Pawlet,  4  Pet.  480,  507,  7 
L.  Ed.  927. 

If  any  of  the  corporators  were  resident 
in  the  United  States,  then  a  nicer  question 
might  arise,  as  to  the  effect  of  the  proviso, 
whether  it  applied  to  the  corporation  it- 
self, or  to  the  corporators,  as  represent- 
ing the  corporation.  But  this  being  un- 
necessary to  decide,  upon  this  there  was 
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ing  no  managing  agent  in  the  state  is  not  to  be  counted  as  part  of  the  five  years' 
Umitation  period. ^^ 

4.  Undisclosed  Principal. — Agents,  when  treated  as  principals,  may  rely 
upon  the  protection  of  the  statute  of  limitations.^^ 

5.  United  States  or  State. — Although  not  bound  by  statutes  of  limitation, 
the  United  States  and  their  officers  are  entitled  to  take  the  benefit  of  them.^" 

C.  Effect — 1.  In  General. — When  no  claim  to  property  is  made  for  years 
against  the  possessor,  the  presumption  arises  that  his  possession  is  founded  in 
rio-ht,  and  by  statute  the  presumption  being  conclusive,  the  possessor  is  said  to 
have  acquired  title  by  operation  of  the  statute  or  by  prescription.^^  But  the  law 
of  a  state  limiting  the  remedies  of  its  citizens  in  its  own  courts  cannot  be  ap- 
plied to  prevent  the  citizens  of  other  states  from  suing  in  the  courts  of  the 
United  States  in  that  state  for  the  recovery  of  any  property  or  money  there,  to 


no  opinion.  Society  for  the  Propagation 
of  the  Gospel  v.  Pawlet,  4  Pet.  480,  507,  7 
L.  Ed.  927.  See,  also,  post,  "Absence 
from  State,"  X,  D,  2. 

55.  Presence  of  managing  agent  within 
state. — Express  Co.  v.  Ware,  2U  Wall.  543, 
2^:  L.  Ed.  422. 

56.  Undisclosed  principal. — Stanley  v. 
Schwalby,  147  U.  S.  508,  519,  37  L.  Ed.  259; 
Ware  v.  Galveston  City  Co.,  Ill  U.  S.  170, 
28  L.  Ed.  393. 

Where  an  agent  has  dealt  without  dis- 
closing his  principal,  and  has  incurred  an 
obligation  secured  by  mortgage,  which 
has  become  barred  as  to  him  by  the  stat- 
ute of  limitations,  manifestly  the  statute 
of  limitations  that  barred  the  claim  against 
the  agent,  and  the  express  lien  of  the 
mortgage,  a  defense  not  denied  to  have 
become  perfect  as  to  them,  would  equally 
protect  those  on  whose  behalf  he  acted  as 
agent,  there  being  no  circumstances  of 
equity  to  prevent  the  operation  of  the 
statute  in  their  favor.  Ware  v.  Galveston 
City  Co.,  Ill  U.  S.  170,  174,  28  L.  Ed.  393. 

None  such  are  alleged;  the  mere  igno- 
rance of  the  appellants,  and  even  the  con- 
cealment of  the  fact  that  he  was  merely 
an  agent,  and  of  those  for  whom  he  was 
agent,  no  fraud  on  their  part  being 
charged,  manifestly  is  insufficient  for  that 
purpose.  Ware  v.  Galveston  City  Co.,  Ill 
U.  S.  170,  174,  28  L.  Ed.  393. 

There  is  no  trust  as  to  propertj'^  al- 
leged to  have  been  placed  in  the  agent's 
hands  as  a  fund  for  the  payment  by  him 
of  the  debt.  That  arrangement  is  stated 
to  have  been  intended  as  an  indemnity  to 
the  agent  against  his  own  personal  liabil- 
ity, and  as  a  guaranty  in  favor  of  another 
interest.  Ware  v.  Galveston  City  Co.,  Ill 
U.  S.  170.  174,  28  L.  Ed.  393.  See.  also, 
the  title  PRINCIPAL  AND  AGENT. 

57.  United  States  or  state. — Stanley  v. 
Schwalby,  147  U.  S.  508,  519,  37  L.  Ed. 
250,  reaffirmed  in  Stanley  v.  Schwalby, 
102  U.  S.  255,  272,  40  L.  Ed.  960. 

"It  is  obvious  that  the  ground  of  the 
exemption  of  governments  from  statutory 
bars  or  the  consequences  of  laches  has  no 
existence  in  the  instance  of  individuals, 
and  the  proposition  cannot  be  maintained 
that  because  a   government  is   not   bound 


by  statutes  of  limitation,  therefore  the  cit- 
izen cannot  be  bound  as  between  himself 
and  the  government."  Stanley  v.  Sch- 
walby, 147  U.  S.  508,  517,  37  L.   Ed.  259. 

x\s  observed  by  Mr.  Justice  Strong,  de- 
livering the  opinion  of  the  court  in  Dol- 
lar Sav.  Bank  v.  United  States,  19  Wall. 
227,  239,  22  L.  Ed.  80,  while  the  king  is  not 
bound  by  any  act  of  parliament  unless  he 
be  named  therein  by  special  and  particular 
words,  he  may  take  the  benefit  of  any  par- 
ticular act  though  not  named,  and  this  ap- 
plies to  statutes  of  limitations.  Stanley  v. 
Schwalby,  147  U.  S.  508,  515,  37  L.  Ed.  259. 
See  post,  "Adverse   Possession,"  VIII. 

58.  Effect  generally. — Weber  v.  Board 
of  Harbor  Comm'rs,  18  Wall.  57,  70,  21  L. 
Ed.  798. 

"If  there  be  no  remedy  to  recover  the 
possession,  the  law  necessarily  presumes 
a  want  of  right  to  it."  Green  v.  Biddle, 
8  Wheat.  1,  76,  5  L.  Ed.  547. 

"The  English  and  American  statutes  of 
limitation  have  in  many  cases  the  same  ef- 
fect, and,  if  there  is  any  conflict  of  deci- 
sions on  the  subject,  the  weight  of  au- 
thority is  in  favor  of  the  proposition  that, 
where  one  has  had  the  peaceable,  undis- 
turbed, open  possession  of  real  or  per- 
sonal property,  with  an  assertion  of  his 
ownership,  for  the  period  which,  under  the 
law,  would  bar  an  action  for  its  recovery 
by  the  real  owner,  the  former  has  acquired 
a  good  title — a  title  superior  to  that  of  the 
latter,  whose  neglect  to  avail  himself  of 
his  legal  rights  has  lost  him  his  title.  This 
doctrine  has  been  repeatedly  asserted  in 
this  court.  Leffingwell  v.  Warren,  2 
Black  599,  17  L.  Ed.  261;  Croxall  v.  Sher- 
erd,  5  Wall.  268,  289,  18  L.  Ed.  572;  Dick- 
erson  v.  Colgrove,  100  U.  S.  578,  583,  25  L. 
Ed.  618;  Bicknell  v.  Comstock,  113  U.  S. 
149,  152.  28  L.  Ed.  962.  It  is  the  doctrine 
of  the  English  courts,  and  has  been  often 
asserted  in  the  highest  courts  of  the  states 
of  the  Union."  Campbell  v.  Holt,  115  U. 
S.  620,  623,  29  L.  Ed.  483. 

State  statutes  of  limitation  as  rules  of 
decision  in  federal  courts. — See  the  title 
COURTS,  vol.  4,  p.  1091,  et  seq. 

As  affecting  remedy  or  right. — See  ante, 
"As  Affecting   Remedy  or   Right,"   III,   B. 
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which  they  may  be  legally  or  equitably  entitled. ^^ 

2.  As  Affecting  Lien. — An  action  to  recover  a  debt  may  be  barred  by  lim- 
itation, yet  the  right  to  enforce  the  lien  for  the  purchase  money  may  still  ex- 
ist.60 

3.  On  Title  to  Real  Property. — See  post,  "Effect  of  Adverse  Possession," 
VIII,  C. 

4.  Waiver,  Repeal  or  Change  of  Law. — Waiver. — As  a  party  may  waive 
the  benefit  of  the  statute  as  to  himself,  so  the  United  States  may,  by  law,  re- 
move the  bar  of  the  statute  as  to  any  claims  against  them,^^  and  such  waiver 
binds  all  who  claim  under  the  party  so  waiving  the  statute. ""^ 

Estoppel. — A  defendant's  conduct  may  be  such  as  to  estop  him  from  plead- 
ing the  statute  of  limitations. ^^ 

Subsequent  Legislation  Repealing,  or  Limiting  or  Extending  the  Pe- 
riod.— This   is   treated   elsewhere.'^'* 

Special  Stipulation  as  to  Period. — See  post,  "In  General,"  VII,  A. 


59.  Right  of  citizens  of  other  states  to 
sue  in  federal  court. — Union  Bank  v.  Jolly, 
18  How.  503,  507,  15  L.  Ed.  472. 

This  principle  was  fully  discussed,  and 
decided  by  the  federal  supreme  court  in 
the  case  of  Suydam  v.  Broadnax,  14  Pet. 
67,  10  L.  Ed.  357.  See,  also,  the  titles 
CONSTITUTIONAL  LAW,  vol.  4,  p. 
478;    COURTS,  vol.   4,   p.   861. 

As  raising  presumption  against  fraud. — 
Prevost  V.  Gratz,  6  Wheat.  481,  5  L.  Ed. 
311.  See  the  title  FRAUD  AND  DE- 
CEIT, vol.  6,  p.  440. 

60.  As  affecting  lien. — Hardin  v.  Boyd, 
113  U.  S.  756,  765,  28  L  Ed.  1141 ;  Lewis  w 
Hawkins,  23  Wall.  119,  127,  23  L   Ed.  113. 

The  bar  of  the  debt  does  not  necessarily 
preclude  a  mortgagor  or  vendor  retaining 
the  legal  title  from  proceeding  in  rem  in 
a  court  of  equity  to  enforce  his  specific 
lien  upon  the  land  itself.  Unless  the  de- 
fendant can  show  that  the  lien  has  been 
in  some  way  discharged  and  extinguished, 
or  lost  upon  some  equitable  principle, 
such  as  estoppel,  he  can  interpose  the  bar 
of  adverse  possession  of  the  land  for  such 
time  as  would  bar  the  action  at  law  for 
its  recovery.  Hardin  v.  Boyd,  113  U.  S.  756, 
765,  28  L  Ed.  1141;  Ewell  v.  Daggs,  108 
U.  S.  143,  27  L  Ed.  682:  Bank  v.  Gutt- 
schlick,  14  Pet.  19,  10  L.  Ed.  335.  See  the 
titles  MORTGAGES  AND  DEEDS  OF 
TRUST;  VENDOR  AND    PURCHASER. 

61.  Waiver. — Scull  v.  United  States.  98 
U  S.  410,  25  L  Ed.  164;  Erwin  v.  United 
States,  97  U.  S.  392.  24  L.  Ed.  1065;  Ford 
V.  United  States,  116  U.  S.  213,  217,  29  L 
Ed.  608;  De  Arnaud  v.  United  States,  151 
U.  S.  483,  495,  38  L.  Ed.  244;  Finn  v. 
United  States,  123  U.  S.  227,  232,  31  L  Ed. 
128;  United  States  v.  New  York,  160  U.  S. 
598,  616,  40  L.  Ed.  551;  Stanley  v.  Sch- 
walby.  147  U.  S.  508.  522,  37  L  Ed.  259, 
per*  Field,  J.,  dissenting. 

But  it  is  unreasonable  to  suppose  that 
congress  intended  to  invest  one  of  its 
branches  with  authority  to  suspend  a  gen- 
eral statute  of  limitation.  Ford  v.  United 
States,  116  U.  S.  213,  217,  29  L  Ed.  608. 

The  act  entitled  "An  act  for  the  final  ad- 
justment   of    private    land    claims    in    the 


states  of  Florida,  Louisiana,  and  Mis- 
souri," approved  June  22,  1860  (12  Stat. 
85),  was  intended  to  provide  a  suit  in  the 
nature  of  ejectment  against  the  United 
States  whether  out  of  possession  or  in 
possession,  and  to  remove  the  bar  of  the 
statute  of  limitations.  Scull  v.  United 
States,  98  U.  S.  410,  25  L.  Ed.  164.  See, 
also,  the  titles  PUBLIC  LANDS; 
UNITED  STATES.  See,  also,  ante, 
"United  States,"  V,  A,  2,  a,  (2);  post, 
"Supplemental  Bill  as  Continuation  of 
Original  Suit,"  X,  E,  5. 

By  state.— See  ante,  "State,"  V,  A,  2, 
a.  (3). 

62.  Binds  heirs  and  privies. — Shields  v. 
Schiff,  124  U.  S.  351,  31  L.  Ed.  445. 

Creditors  cannot  complain. — The  de- 
fense of  the  statute  of  limitations  is  one 
personal  to  the  debtor,  which  he  may 
v^aive,  and  if  he  tioes  waive  it  by  not 
pleading  it,  no  creditor  of  his  has  any 
ground  of  complaint.  Allen  v.  Smith,  129 
U.  S.  465,  470,  32  L  Ed.  732;  Sanger  v. 
Nightingale,  122  U.  S.  176,  183,  30  L  Ed. 
1105.  See,  also,  post,  "Raising  Defense," 
XIII,  A. 

A  defendant  is  at  liberty  to  waive  his 
right  to  plead  the  statute,  and  other  cred- 
itors have  no  right  to  complain  of  a  judg- 
ment thus  recovered,  as  fraudulent,  es- 
pecially where  the  relations  of  the  parties 
and  the  circumstances  of  the  case  are  such 
as  to  warrant  him  in  so  doing.  Allen  v. 
Smith,  129  U.  S.  465.  32  L  Ed.  732.  See, 
also,  the  title  JUDGMENTS  AND  DE- 
CREES, ante.  p.  544. 

63.  Estoppel. — Randon  v.  Toby,  11  How. 
493,  13  L.  Ed.  784,  where  an  agreement  by 
a  debtor  to  apply  a  portion  of  his  crops 
to  the  debt,  in  consideration  of  further 
indulgence,  was  held  to  take  the  case  out 
of  the  statute,  and  could  be  set  up  in 
avoidance  of  the  plea  by  way  of  estoppel 
upon  the  debtor.  See,  also,  Andreae  v. 
Redfield.  98  U.  S.  225,  25  L.  Ed.  158.  where 
an  estoppel  did  not  arise.  See  generally, 
the  title   ESTOPPEL,  vol.   5,  p.   913. 

64.  Repeal,  or  shortening  or  extending 
neriod.— See  the  titles  CONSTITU- 
TIONAL    LAW,    vol.     4,     p.     448;     DUF 
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VI.    What  Statute  Applicable. 

A.  Conflict  of  Laws.^5 — it  is  an  elementary  rule  that  limitations  are  gov- 
erned by  the  laws  of  the  forum,  and  not  by  the  law  of  the  place  where  the  event 
happened,  which  gave  rise  to  the  suit.^*' 

Statutory  Exceptions— Both  Parties  Nonresidents.— Exceptions  to  this 
general  rule  can  be,  and  are,  made  by  statute,  as  in  New  York  in  cases  when 
neither  party  is  a  resident  of  that  state.^" 

B.  In  Equity. — See  post,  "In  Equity,"  IX,  B. 

C.  Construction  by  Court  of  the  State. — As  the  question  of  what  state 
statute  of  limitations  applies,  in  a  given  case,  involves  the  construction  of  local 
law,  a  federal  court  cannot  but  attribute  weight  to  the  opinion  of  the  judge  who 
rendered  the  judgment,  in  view  of  his  experience  upon  the  supreme  court  of  the 

state.^^s 

D.  New  Statute  or  Amendment. — In  General. — The  statute  of  limita- 
tions which  was  in  force  when  the  suit  was  brought  is  that  which  determines  the 
right  of  a  party  to  sue.*^^ 

Statute  or  Amendment  Shortening  Period. — An  amendment  of  a  statute 
of  limitations,  which  reduces  the  period  for  bringing  action  or  suit,  can  only  ap- 
ply to  causes  of  action  already  accrued  if  there  would  be  still  a  reasonable  time 
remaining  within  which  to  require  that  suits  thereon  should  be  brought.  An  ex- 
isting right  of  action  cannot  be  taken  away  by  mere  legislation."^^ 

In  Porto  Rico  Prior  to  1889. — The  general  limitation  of  personal  actions 
in  Porto  Rico,  prior  to  1889,  was  that  generally  prevailing  under  the  Spanish 


PROCESS  OF  LAW,  vol.  5,  p.  590;  IM- 
PAIRMENT OF  OBLIGATION  OF 
CONTRACTS,  vol.  6,  p.  880.  See,  also, 
ante,  "As  Affecting  Vested  Rights," 
IV,  C;  post,  "New  Statute  or  Amend- 
ment,"  VI.    D. 

Repeal  of  exception  from  statute. — See 
post.  "Of  Persons  Entitled  to  Sue,"  X, 
D,  2,  b. 

65.  Conflict  of  laws. — See  the  title  CON- 
FLICT OF  LAWS,  vol.  3,  p.  1089,  et  seq. 
See,  also,  p.  1049. 

66.  As  affecting  remedy  or  right. — Un- 
ion Pac.  R.  Co.  V.  Wyler,  158  U.  S.  285, 
289,  39  L.  Ed.  983.  See  ante,  "As  Affecting 
Remedy,"   III,  B. 

67.  Statutory  exception  when  both  par- 
ties are  nonresidents — New  York. — Pen- 
f^eld  V.  Chesapeake,  etc.,  R.  Co.,  134  U.  S. 
351,  353,  33  L  Ed.  940.  See  the  title  CON-' 
FLICT  OF  LAWS,  vol.  3,  p.  1091. 

68.  Construction  by  court  of  the  state. 
— Chattanooga  Foundry  v.  Atlanta,  203  U. 
S.  390,  398,  51  L.  Ed.  241.  See  the  title 
COURTS,  vol.  4,  p.  1093,  et  seq. 

69.  Statute  in  force  when  suit  brought. 
— Patterson  v.  Gaines,  6  How.  550,  12  L. 
Ed.   553. 

It  is  a  general  principle  governing  all 
statutes  limiting  actions,  that  the  periods 
prescribed  have  reference  to  the  com- 
mencement of  the  action.  Murray  v.  Gib- 
son,  15   How.  421,  424,   14   L.   Ed.   755.  _ 

As  the  Revised  Code  of  Mississippi  of 
1871  failed  to  provide  any  limitation  for 
causes  of  action  under  seal  which  arose 
after  October  1st,  1871,  the  date  fixed  by 
§  2938.  when  that  code  should  take  effect, 
■"but  did  contain  the  following  provision: 
§  2172.  The  several  periods  of  limitation 
prescribed    by    this     chapter    shall     com- 


mence from  the  date  when  it  shall  take 
effect,  but  the  same  shall  not  apply  to 
any  action  commenced  nor  to  any  cases 
where  the  right  of  action  or  of  entry  shall 
have  accrued  before  that  time,  but  the 
same  shall  be  subject  to  the  laws  now  in 
force;  but  this  law  may  be  pleaded  in 
any  case  where  a  bar  has  accrued  under 
the  provisions  thereof;"  when  the  cause 
of  action  in  this  case  arose,  as  found  by 
the  court,  to  wit,  on  April  1st,  1871,  arti- 
cle 6,  page  400,  of  the  Code  of  1857,  above 
quoted,  barring  actions  on  sealed  instru- 
ments in  seven  years,  was  in  force,  and 
this  limitation  was  expressly  continued  by 
the  Revised  Code  of  1871.  Meath  v. 
Board  of  Mississippi  Levee  Comm'rs,  109 
U.   S.  268.  272,   27   L.   Ed.   930. 

70.  Statute  or  amendment  shortening 
period. — Chapman  v.  County  of  Douglas, 
107  U.  S.  348,  358,  27  L.  Ed.  378;  Bear 
Lake,  etc..  Irrigation  Co.  v.  Garland,  164 
U.  S.  1,  13,  41  L.  Ed.  327.  See  the  titles 
CONSTITUTIONAL  LAW,  vol.  4,  p. 
446,  et  seq.;  DUE  PROCESS  OF  LAW, 
vol.  5.  p.  589;.  IMPAIRMENT  OF  OB- 
LIGATION OF  CONTRACTS,  vol.  6,  p. 

753. 

The  statute  of  limitations  in  force  and 
application  when  the  action  is  brought  is 
usually  the  one  which  should  govern,  but 
where  that  is  different  from  the  one  in 
force  when'  the  cause  of  action  accrued, 
there  must  have  still  remained  under  t4ie 
now  statute  a  reasonable  time  for  bring- 
ing the  action.  The  existing  right  of  ac- 
tion cannot  be  taken  away  by  such  a 
shortening  of  the  period  as  would  bar  the 
right  when  such  new  statute  took  effect. 
Chapman  v.  County  of  Douglas,  107  U.  S. 
348,  359,  27  L.  Ed.  378. 
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law,  and  was  twenty  years,  instead  of  fifteen  as  under  the  Civil  Code  put  in 

force  in  that  year  J  ^ 

Lengthening  Period. — The  period   for  enforcement  may  be  lengthened  J  2 
E.     Common-Law   Action    Governed   by    Common- Law   Limitation, — 

And  where  a  common-law  action  is  given  by  a  statute,  it  is  governed  by  the  lim- 
itation attaching  to  the  action  before,  unless  the  statute  otherwise  providesJ^ 

VII.    Periods  of  Limitation. 
A.    In  General. — There  is  a  great  difference  in  the  periods  of  limitation  pre- 
scribed by  the  laws  of  the  different  states.     Some,  particularly  the  newer  states, 
have   relatively   short  periods.'^'*     And   the  expiration  of  the   required   statutory 
period  must  be  affirmatively  shown  to  have  fully  expired.'^^ 


71.  In  Porto  Rico  prior  to  1889. — Royal 
Ins.  Co.  V.  Miller,  199  U.  S.  353,  367,  50 
L.  Ed.  226,  followed  in  Amadeo  v.  North- 
ern Assur.  Co.,  201  U.  S.  194,  50  L.  Ed. 
722. 

In  the  absence  of  express  legislation 
concerning  Porto  Rico,  the  prior  law  ap- 
plicable to  that  island  concerning  the  lim- 
itations of  personal  actions  before  the  ex- 
tension of  the  civil  code  thereto  in  1889, 
must  be  fixed  by  ascertaining  the  period 
of  prescription  for  personal  actions  gen- 
erally prevailing  under  the  Spanish  law. 
Schmidt,  Civil  Law  of  Spain  and  Mexico, 
p.  35.  Whilst  the  general  Spanish  law, 
prior  to  the  promulgation  of  the  civil 
code,  is  to  be  derived  from  review  of  the 
successive  Spanish  codes,  nevertheless  the 
Spanish  law  prevailing  prior  to  the  code  is 
primarily  to  be  found  in  the  code  known 
as  the  Novisima  Recopilacion,  and  this 
was  twenty  years  instead  of  fifteen,  as 
tinder  such  civil  code.  Royal  Ins.  Co.  v. 
Miller,  199  U.  S.  353,  367,  50  L.  Ed.  226, 
followed  in  Amadeo  v.  Northern  Assur. 
Co.,  201  U.  S.  194,  50  L.  Ed.  722. 

72.  Lengthening  period. — Where  a  stat- 
iite  is  passed  which  is  to  be  construed  as 
a  continuation  of  the  act  on  the  same  sub- 
ject in  force  when  a  certain  contract  was 
made,  expressly  repealing  it  except  as  to 
■existing  rights  and  remedies,  and  enlarges 
the  time  for  the  enforcement  of  rights  in 
such  cases,  the  new  statute  governs  as  to 
the  time  in  which  action  must  be  brought 
to  enforce  a  mechanic's  lien,  for  work 
"begun  under  said  contract,  under  the  old 
act,  but  not  completed  or  the  claim  filed 
imtil  after  the  new  act  went  into  effect, 
although  the  time  for  bringing  the  action 
under  the  old  law  had  expired.  Bear 
Lake,  etc.,  Irrigation  Co.  v.  Garland,  164 
U.  S.  1,  10,  41  L.  Ed.  327. 

Where  at  the  time  of  the  passage  of 
the  new  act  the  proposed  lienor  has  only  en- 
tered upon  the  execution  of  his  contract 
and  has  not  yet  completed  the  work  un- 
der it,  at  least  as  to  him  the  provision 
enlarging  the  time  in  which  to  commence 
the  action  to  foreclose  the  lien  is  appli- 
cable, and  there  is  no  retroactive  effect 
thereby  given  to  that  provision  of  the 
new  act.  Bear  Lake,  etc.,  Irrigation  Co. 
■V.   Garland,  164  U.   S.  1,  12,  4-1  L.   Ed.  327. 

"The  time  in  which  to  commence  the 
action   is   no   part   of   the   remedy   as    that 


w-ord  is  used  in  the  proviso  (preserving 
rights  or  remedies),  and  an  extension  of 
that  time  may  be  provided  for  in  the  new 
act  without  in  any  way  aflfecting  the 
right  or  remedy  of  the  lienor  where  the 
facts  are  the  same  as  in  this  case."  Bear 
Lake,  etc.,  Irrigation  Co.  v.  Garland,  164 
U.  S.  1,  14,  41  L.  Ed.  327.  See  the  titles 
MECHANICS'  LIENS;  STATUTES. 

73.  Common-law  action  given  by  statute. 
— Beatty  v.  Burnes,  8  Cranch  98,  108,  3 
L.   Ed.  500. 

Where  a  certain  form  of  action  has  a 
certain  limitation  attaching  to  it,  and  a 
statute  gives  such  an  action,  there  is  no 
difference  in  this  particular  between  a 
common-law  and  statute  right.  Each 
must  be  pursued  according  to  the  general 
rule  of  law,  unless  a  different  rule  be 
prescribed  by  statute;  and  where  the 
rernedy  is  limited  to  a  particular  form  of 
action,  all  the  general  incidents  of  that 
action  attach  upon  it,  including  the  limi- 
tation. Upon  any  other  construction,  it 
would  follow  that  the  case  would  be 
without  any  limitation  at  all;  for  it  would 
be  quite  impossible,  upon  any  acknowl- 
edged principles,  when  a  right  had  assumed 
the  shape  of  a  claim  in  personam  to  at- 
tach to  it  a  limitation  which  exclusively  ap- 
plied to  the  realty.  Beatty  v.  Burnes,  8 
Cranch   98,   108,   3    L.   Ed.   500. 

74.  In  general.— "The  longest  period  of 
limitation  for  any  cause  of  action,  in 
Texas,  is  ten  years."  Ware  v.  Galveston 
City  Co.,  146  U.  S.  102,  116,  36  L.  Ed. 
904;  Hanner  v.  Moulton,  138  U.  S.  486, 
492,  34  L.   Ed.  1032. 

The  law  in  its  liberality  so  far  protects 
every  honest  and  fair  buyer  of  real  estate, 
that  it  limits  the  time  in  which  actions 
shall  be  brought  against  him  to  oust  him 
of  his  possession.  Gaines  v.  New  Orleans, 
6  Wall.   642,   716,  18   L.   Ed.   950. 

75.  Period  must  have  fully  run. — Gros- 
holz  V.  Newman,  21  Wall.  481,  22  L.  Ed. 
471.  See  post,  "Burden  of  Proof,"  XIV, 
B,    2. 

Where  in  Texas  adverse  possession  is 
relied  on  to  give  title,  and  it  is  proved  that 
such  possession  began  "in  the  summer"  of 
a  certain  year,  and  ended  "on  the  —  day  of 
—  "in  the  tenth  year  afterwards  (ten  years 
making  the  bar),  the  title  is  not  made  out; 
especially  in  a  case  where  indications  lead 
to    the    conclusion      that   it    ended     in    the 
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Special  Stipulations  and  Waiver. — But  the  parties  may  stipulate  for  a 
shorter  period  than  the  statute  provides  J  ^ 

B.  Actions  for  Recovery  of  Title  or  Possession  of  Real  Property  (Ad- 
verse Possession) — 1.  Twenty  or  Twenty-One  Years. — The  period  of 
twenty  years  possession,  prescribed  by  the  statute  of  21  Jac.  I,  c.  16,  is  the 
original  of  our  statutes,  and  is  adopted  in  many  of  the  states." 


spring   of   tJie      tenth      year.      Grosholz   v. 
Newman,   21   Wall.   481,   22   L.   Ed.   471. 

76.  Special  stipulations  and  waiver.— 
Statutes  of  limitation  prescribe  what  is 
supposed  to  be  a  reasonable  period  for 
this  purpose,  but  there  is  nothing  in  their 
language  or  object  which  inhibits  parties 
from  stipulating  for  a  shorter  period 
within  which  to  assert  their  respective 
claims.  Riddlesbargar  v.  Hartford  Ins. 
Co.,  7  Wall.  386,  390,  19  L.  Ed.  257.  See, 
also,  ante,  "Waiver,  Repeal  or  Change  of 
Law,"  V,  C,  4. 

As  to  insurance  policies,  see  the  title 
INSURANCE,  ante,  p.  66. 

77.  Twenty  years.- — Biddle  v.  Shippen, 
1  Dall.  19,  1  L.  Ed.  19;  Elmendorf  v.  Tay- 
lor, 10  Wheat.  152,  6  L.  Ed.  289;  Harpend- 
ing  V.  Reformed  Protestant  Dutch  Church, 
16  Pet.  455,  10  L.  Ed.  1029;  Holtzman  v. 
Douglas,  168,  U.  S.  278,  285,  42  L. 
Ed.    466. 

Possession  of  the  premises  in  the  dec- 
laration mentioned  in  the  District  of 
Columbia  from  prior  to  October,  1799, 
until  the  bringing  of  this  suit  in  1818,  did 
not  enable  the  defendant  to  plead  in  bar 
the  statute  of  limitations;  nor  had  the 
ordinary  time  elapsed  which  authorizes 
the  presumption  of  a  title.  Greenleaf  v. 
Birth,  9  Pet.  292,  298,  9  L.  Ed.  132. 

Time  already  elapsed  included. — The 
fact  that  an  act  of  limitations  prescribing 
a  period  of  twenty  years  as  giving  a  title 
by  adverse  possession,  allows  fifteen  years 
already  past  when  the  statute  took  effect 
to  be  counted,  does  not  make  the  act  un- 
constitutional, for  it  allows  a  period  of 
five  years  in  which  to  bring  action  in 
such  cases,  and  might  have  made  five 
years  the  entire  period  at  the  option  of 
the  legislature.  Soper  v.  Lawrence  Bros. 
Co.,  201   U.  S.  359,  369,  50  L.   Ed.  788. 

District  of  Columbia. — Davis  v.  Cob- 
lens.   174   U.   S.   719,   724,   43   L.   Ed.    1147. 

Kentucky. — The  period  in  Kentucky 
was  formerly  twenty  years,  although 
afterwards  made  seven.  Elmendorf  v.  Tay- 
lor, 10  Wheat.  152,  6  L.  Ed.  289;  Barr  v. 
Gratz,  4  Wheat.  213,  4  L.  Ed.  553;  Lewis 
V.  Marshall,  5  Pet.  470,  8  L.  Ed.  195;  Pey- 
ton V.  Stith,  5  Pet.  485,  494,  8  L.  Ed.  200; 
Miller  v.  Mclntyre,  6  Pet.  61,  8  L.  Ed.  320; 
Hughes  V.  Edwards,  9  Wheat.  489,  497,  6 
L.  Ed.  142. 

The  construction  of  the  Kentucky  act 
.of  limitations,  that  if  adverse  possession 
be  taken  in  the  lifetime  of  the  ancestor, 
and  be  continued  for  twenty  years,  and 
for  ten  years  after  the  death  of  the  an- 
cestor, no  entry  having  been  made  by  the 
ancestor  or  those  claiming  under  him,  the 


entry  is  barred,  is  established  by  the  de- 
cisions of  the  federal  supreme  court,  as 
well  as  of  the  court  of  Kentucky.  Sicard 
V.   Davis,  6   Pet.   124,  8   L.   Ed.  342. 

But  the  Kentucky  statute  of  limitation, 
which  bars  an  ejectment  after  the  lapse 
of  twenty  years,  constitutes  no  bar  to  a 
writ  of  right,  even  where  the  tenant  counts 
on  his  own  seisin,  until  thirty  years  shall 
have  elapsed.  Elmendorf  v.  Taylor,  10 
Wheat.    152,    169,   6   L.    Ed.   289. 

A  possession  of  land  according  to  a 
boundary  established  by  parol  agreement, 
continued  uninterruptedly  for  twenty 
j'ears,  confers  title  and  connot  be  .dis- 
turbed on  the  ground  that  a  mistake  was 
made.  Boyd  v.  Graves,  4  Wheat.  513,  517, 
4  L.  Ed.  628.  See  the  title  BOUND- 
ARIES, vol.   3,  p.  485. 

Louisiana. — See  Gaines  v.  Hennen,  24 
How.  553,  568,  16  L.  Ed.  770,  reaffirmed 
in  Gaines  v.  New  Orleans,  6  Wall.  642, 
716,   18   L.   Ed.  950. 

Maine. — Soper  v.  Lawrence  Bros.  Co., 
201   U.  S.  359,  369,  50   L.  Ed.  788. 

Michigan. — The  period  was  twenty 
years,  until  the  act  of  1829,  when  it  was 
made  ten.  Beaubien  v.  Beaubien,  23  How. 
190,  208,   16   L.   Ed.   484. 

Missouri. — As  early  as  December  17, 
1818,  the  territorial  legislature  of  Mis- 
souri passed  an  act  limiting  real  actions, 
which  remains  in  force.  The  act  abolished 
all  the  rules  of  prescription  under  the 
Spinish  law,  and  substituted  a  limitation 
of  twenty  years  after  action  accrued,  and, 
in  case  of  disability  by  coverture,  twenty 
years  after  it  ceased.  In  1820,  it  appears 
M.,  one  under  whom  defendants  claimed, 
took  possession  of  a  part  of  the  premises 
in  controversy,  and  from  that  time  re- 
tained possession.  This,  continued  for 
twentj^  years,  gave  a  title.  Meegan  v. 
Boyle.   19   How.   130,   149,  15  L.   Ed.  577. 

Where  the  defendant  alleged  that  he 
had  been  in  continuous  possession,  in 
good  faith,  under  his  claim  of  title,  for 
twenty  years  and  upwards,  ne.Kt  before 
the  bill  was  filed  and  set  that  up  as  a 
bar  to  the  claim  of  the  complainants,  it 
was  held,  that  the  facts  necessary  to  sus- 
tain the  plea  of  the  statute  of  limitations 
are  proved  on  the  part  of  the  defendant, 
and  no  charge  in  the  bill  discloses  a  case 
of  exception  from  its  operation.  Long  v. 
O'Fallon,  19  How.  116,  119,  125,  15  L. 
Ed.   550. 

New  York.— The  statute  of  New  York 
is  in  substance  the  same  as  that  of  21 
Jac.  I,  and  protects  an  adverse  possession 
of  twenty  years.    Harpending  v.  Reformed 
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2.  Ten  Years. — A  very  common  period  is  ten  years  J  ^ 

3.  Seven  Years. — Some  of  the  states  prescribe  a  period  of  seven  yearsv?^ 


Protestant  Dutch  Church,  16  Pet.  455,  10 
L.  Ed.  1029. 

"The  limitation  prescribed  by  the  stat- 
utes of  New  York  for  the  recovery  of  real 
estate  is  twenty  years  in  an  action  at  law." 
Clarke  v.  Boorman,  18  Wall.  493,  505,  21 
L.  Ed.  904. 

Where  the  second  part  of  the  plea  of 
the  defendants  averred,  that  all  the  parts 
of  the  lands  sold  had  been  conveyed  and 
the  moneys  received  by  the  defendants, 
more  than  forty  years  before  the  plea  was 
filed,  this  is  deemed  a  conclusive  bar,  so 
far  as  the  bill  seeks  discoveries.  Twenty 
years  barred  this  relief.  Harpending  v.  Re- 
formed Protestant  Dutch  Church,  16  Pet. 
455,   10   L.   Ed.   1029. 

Ohio.  —  An  adverse  possession  for 
twenty-one  years,  under  claim  or  color  of 
title,  merely  void,  is  a  bar  to  recovery  un- 
der an  elder  title  by  deed;  although  the  ad- 
verse holder  may  have  had  notice  of  the 
deed.  Ewing  v.  Burnet,  11  Pet.  41,  9  L. 
Ed.  624;  Wright  v.  Mattison,  18  How.  50, 
57,   15   L.    Ed.  280. 

Pennsylvania. — "The  statutes  of  21  Jac. 
I,  ch.  16,  of  twenty  years'  possession,  ex- 
tended to  Pennsylvania  and  it  has  never 
been  doubted.  See  contra,  Morris  v.  Van- 
deren,  1  Dall.  64.  1  L.  Ed.  38:  Boehm  v. 
Engle,  1  Dall.  15,  1  L.  Ed.  17.  See  act  of 
1785  (2  Sm.  L.  299)  superseding  these 
statutes."  Biddle  v.  Shippen,  1  Dall.  19,  20, 
1  L.   Ed.  19. 

The  statute  of  limitations,  of  32  Hen. 
VIII,  c.  2,  was  said  in  Morris  v.  Van- 
deren,  1  Dall.  64,  66,  1  L.  Ed.  38,  to  be 
the  law  in  Pennsylvania,  i.  e.,  that  sixty 
years'  possession  should  be  a  bar.  It  was 
said  c.  9  of  same  statute  was  not.  See,  also, 
Boehm  v.  Engle,  1  Dall.  15,  1  L.  Ed. 
17.  See,  however,  Gregg  v.  Sayre,  8  Pet. 
244,  8  L.  Ed.  932;  King  v.  Pardee,  96  U. 
S.  90,  96,  24  L.  Ed.  666,  where  twenty-one 
years  is  said  to  be  the  limitation  upon  a 
right  of  entry  on  lands. 

Virginia. — The  limitation  in  Virginia 
was  formerly  twenty  years.  Mercer  v. 
Selden,  1  How.  37,  51,  11  L.  Ed.  38. 

Washington. — Prior  to  1881.  It  is  ten 
vears  since  then.  Dibble  v.  Bellingham 
Bay  Land  Co.,  163  U.  S.  63,  72,  41  L. 
Ed.  72. 

78.  Ten  years — In  favor  of  heir  after 
ancestor's  death. — See  ante,  "Twenty  or 
Twenty-One  Years,"  VII,  B,  1. 

Arizona. — Prior  to  the  revision  of  1901, 
there  was  none.  That  went  into  efifect 
Sept.  1,  1901,  and  provided  a  limitation 
of  ten  years.  But  it  was  held  not  to  be 
retroactive  so  as  to  afTect  suits  instituted 
before  that  date.  Herrick  v.  Boquillas,  etc.. 
Cattle  Co.,  200  U.  S.  96,  101,  50  L.  Ed.  388. 
See,  however,  Bryan  v.  Kales,  134  U.  S. 
126,  135,  33  L.  Ed'.  829,  where  it  was  said 
(in  1889)  that  the  limitation  period  was 
five  years.  See  post,  "Five  Years,"  VII, 
B,  1,  e. 


Iowa. — Under  the  statute  of  Iowa  ten 
years  uninterrupted  possession  under 
claim  of  title  adverse  to  all  the  world,  is 
a  perfect  bar  to  any  action  to  recover  the 
land,  and  this  applies  to  suits  in  chancery 
as  well  as  actions  at  law.  (See  Code  of 
Iowa,  §  2529,  subdivision  5.)  Bicknell  v. 
Comstock,  113  U.  S.  149,  152,  28  L.  Ed. 
962. 

Michigan. — The  Michigan  act  of  May 
15,  1820,  limited  the  right  of  action  to 
twenty  years  after  the  same  has  accrued. 
But  the  act  of  November  15,  1829,  limited 
the  right  of  entry  to  ten  years,  if  the 
cause  of  action  has  then  accrued.  The 
language  is  "  'No  writ  of  right  or  other  real 
action,  no  ejectment  or  other  possessory 
action,  etc.,  shall  hereafter  be  sued,  etc., 
if  the  cause  of  action  has  now  accrued, 
unless  the  same  be  brought  within  ten 
3-ears  after  the  passage  of  this  act,  any 
law,  usage,  or  custom,  to  the  contrary 
notwithstanding.'  There  is  no  saving 
clause  in  this  as  to  infants,  feme  coverts, 
or  residence  beyond  seas."  Beaubien  v. 
Beaubien,  23  How.  190,  208,  16  L.  Ed.  484. 

Nebraska. — Harter  v.  Twohig,  158  U.  S. 
44S.   454.  30   L.    Ed.   1049. 

New  Mexico. — Probst  v.  Presbyterian 
Church,   129   U.   S.   182,   191,  32   L.   Ed.  042. 

Virginia. — "By  the  law  of  Virginia,  the 
limitation  to  real  actions  for  land  lying 
west  of  the  Allegheny  Mountains  is  ten 
years.  By  analogy  with  that  law,  a  court 
of  equity  will,  under  circumstances  like 
the  present,  treat  as  barred  within  the 
same  period  a  suit  for  the  conveyance  ot 
lands  situated  as  these  are  in  that  part  of 
the  state."  Preston  v.  Preston,  95  U.  S. 
200.   203.   24   L.   Ed.   494. 

Washington. — Prior  to  December  1, 
1881,  the  limitation  of  actions  for  the  re- 
covery of  real  property  of  the  possession 
thereof  in  Washington  was  twenty  years, 
and  this  by  the  territorial  act  of  that  date 
was  reduced  to  ten  years.  The  general 
statute  of  limitations  was  relied  on  here 
and  there  was  an  adverse  possession  for 
nearlv  thirty  years.  Dibble  v.  Bellingham 
Bay  Land  Co.,  163  U.  S.  63,  72,  41  L- 
Ed.   72. 

79.  Seven  years — Arkansas. — Lewis  v. 
Hawkins.  23  Wall.  119,  120,  23  L.   Ed.   113. 

Tennessee. — Under  the  statute  of  limita- 
tions of  Tennessee,  of  1797,  c.  43,  §  4, 
peaceable  and  uninterrupted  possession, 
claiming  to  hold  the  land  adverse  to  the 
claims  of  all  other  persons,  for  seven  years, 
under  a  grant,  or  deed  of  conveyance 
founded  upon  a  grant,  gives  a  complete 
title  to  the  person  who  has  the  possession. 
Piles  V.  Bouldin,  11  Wheat.  325,  6  L.  Ed. 
486.  See.  also.  Lea  v.  Polk  County  Copper 
Co.,  21   How.  493,  16  L.  Ed.  203. 

Georgia. — The  period  prescribed  by  the 
statute  of  limitations  of  Georgia  of  1767, 
was  seven  years,  but  that  act  does  not 
require   an    entry   into   lands    within   seven 
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4.  Six  Y^ars. — In  New  York  a  bill  for  an  accounting  as  to  lands  held  ad- 
versely was  held  barred  by  six  years.^*^ 

5.  Five  Ykars. — A  few  states  have  as  short  a  period  as  five  years.^^ 

6.  Thre;e  Years. — Oregon. — Where  it  is  altogether  clear  that,  on  the  com- 
plaint and  the  facts  found,  this  was  not  an  action  for  a  forcible  entry  and  de- 
tainer, under  this  section  of  the  Oregon  code  pleaded  by  the  defendant,  but  was- 
an  action  of  ejectment,  the  statute  pleaded  did  not  apply.  Hence  three  years 
possession  was  not  a  bar  thereto,  as  it  would  have  been  to  the  former  action. **- 

7.  Sixty  Years  and  Thirty  Years. — Some  of  the  old  periods  of  limitatioiv 
were  as  much  as  sixty  and  thirty  years.^^ 


years  after  the  title  accrued,  unless  there 
be  some  adversary  possession  or  title  to 
be  defeated  by  such  entry.  Shearman  v. 
Irvine,  4  Cranch  367,  2  L.  Ed.  649. 

Kentucky. — Portertield  v.  Clark,  2  How. 
76,  125,  11  L.  Ed.  185;  Lewis  v.  Marshall, 
5   Pet.   470,  477,   8    L.    Ed.    195. 

North  Carolina. — A  possession  for 
seven  years  or  more,  under  title,  was,  by 
the  statute  of  limitations  of  North  Caro- 
lina, a  conclusive  bar  against  any  suit  by 
any  adverse  claimant,  unless  he  was 
within  some  one  of  the  exceptions  or 
disabilities  provided  for  by  that  statute. 
Somerville  v.  Hamilton,  4  Wheat.  230,  233, 
4  L.   Ed.   558. 

80.  Six  years — New  York. — Harpending 
V.  Reformed  Protestant  Dutch  Church,  16 
Pet.  455,  487,  10  L-   Ed.   1029. 

81.  Five  years — Califcrnia. — "Under  the 
laws  of  California,  an  action  may  be 
brought  by  any  person  against  another, 
who  claims  an  estate  or  interest  in  real 
property  adverse  to  him,  for  the  purpose 
of  determining  such  adverse  claim;  but 
no  action  can  be  brought  for  the  recovery 
of  real  property  or  for  possession  thereof, 
or  arising  out  of  the  title  thereto,  unless 
such  action  is  commenced  within  five 
years  after  the  cause  of  action  shall  have 
accrued;  and  an  action  for  relief  not  oth- 
erwise provided  for  must  be  commenced 
within  four  years.  (Code  Civ.  Proc.  Cal., 
§§  318,  319.  343,  738.)"  Curtner  v.  United 
States,   149   U.    S.   662,   676,   37   L.    Ed.   890. 

Continuous  adverse  possession  of  lands 
in  California  for  five  years  bars  an  action 
of  ejectment,  if  the  .plaintiff  or  those  un- 
der whom  he  claims  were  under  no  dis- 
ability when  the  cause  of  action  first  ac- 
crued. Harris  v.  McGovern,  99  U.  S.  161, 
25  L.  Ed.  317;  Dexter  v.  Hall,  15  Wall.  9, 
21  L.  Ed.  73. 

Arizona. — In  Bryan  v.  Kales  (1889),  134 
U.  S.  126,  135,  33  L.  Ed.  829,  it  is  said 
that  the  limitation  prescribed  by  the  stat- 
utes of  Arizona  for  the  commencement 
of  an  action  to  recover  real  property,  or 
the  possession  thereof,  is  five  years.  But 
see  Herrick  v.  Boquillas,  etc.,  Cattle  Co., 
200  U.  S.  96,  101,  50  L.  Ed.  388,  where  it 
is  held  that  there  was  no  limitation  prior 
to  1901,  when  a  ten  year  period  was  en- 
acted. 

Iowa — Land  sold  for  taxes. — The  right 
of  entry  of  a  partv  who  claims,  under  the 
treasurer's    deed,   lands   in    Iowa    sold    for 


the  nonpayment  of  taxes,  is  barred  if,, 
within  five  years  after  the  deed  has  been 
executed  and  recorded,  he  neither  sues 
for  nor  takes  possession  of  the  lands. 
Barrett  v.  Holmes,  102  U.  S.  651,  26  L- 
Ed.    291. 

Texas, — Since  1841,  by  1  Paschal's  Di- 
gest, p.  767,  Art.  4623,  a  suit  for  land,  if 
the  defendant  claims  under  a  registered 
deed,  is  barred  in  five  years.  Hanner  v. 
Moulton,  138  U.  S.  486,  492,  34  L.  Ed. 
1032. 

See  Davila  v.  Mumford,  24  How.  214, 
IG  L.  Ed.  619,  commenting  on  but  not 
definitely  construing  this  section.  The 
fifteenth  section  of  the  act  prescribes  a 
limitation  of  three  years  for  every  suit 
instituted  to  recover  real  estate,  as  against 
him,  her,  or  them,  in  possession  under 
title  or  color  of  title.  See  post,  "Three 
Years,"  VII,  B,  6. 

82.  Three  years — Oregon. — Malony  v.. 
Adsit,  175  U.  S.  281,  291,  44  L.  Ed.  163. 

Montana. — "From  a  time  prior  to  Feb- 
ruary 22,  1873,  until  August  1,  1877,  a 
title  could  be  acquired,  under  the  statutes 
of  Montana,  by  three  years'  adverse  pos- 
session." Dunphy  V.  Sullivan,  117  U.  S. 
346,  29  L.  Ed.  912. 

Texas. — By  1  Paschal's  Digest,  p.  766, 
Art.  4622,  since  1841,  three  years  bars  a 
suit  for  land  if  the  defendant  has  color 
of  title,  as  is  the  case  here.  Hanner  v. 
Moulton,  138  U.  S.  486,  492,  34  L.  Ed. 
1032;  Stanley  v.  Schwalby,  147  U.  S.  508, 
524,  37  L.  Ed.  259,  per  Field,  J.,  dissent- 
ing; Christy  v.  Alford,  17  How.  601,  15. 
L.  Ed.  256;  Davila  v.  Mumford,  24  How. 
214,  16  L.  Ed.  619;  League  v.  Atchison,  6> 
Wall.  112,  18  L.  Ed.  764;  Osterman  v. 
Baldwin,   6   Wall.    116,   18   L.    Ed.    730. 

83.  Sixty  years.— The  statute  of  32  Hen. 
VIII,  c.  2,  giving  a  good  title  to  real 
estate  after  sixty  years  possession,  held 
to  extend  to  Pennsylvania.  Boehm  v. 
Engle,  1  Dall.  15,  1  L.  Ed.  17;  Morris  v. 
Vanderen,  1  Dall.  64,  1  L.  Ed.  38. 

But  these  cases  were  overruled  by  Bid- 
die  V.  Shippen,  1  Dall.  19,  1  L.  Ed.  19, 
holding  that  twenty  years  was  the  true 
period.  See  ante,  "Twenty  or  Twenty- 
One  Years,"  VII,  B,  1. 

New  Jersey. — Under  the  act  of  New 
Jersey  of  June  5th,  1787.  thirty  years  ac- 
tual possession,  under  a  fair  and  bona  fide 
purchase  of  any  person  supposed  to  have 
a  legal  right  and  title,  vested  an  absolute 
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8.  ParticuIvAr  Actions  and  Proceedings. — Ejectment  and  Writ  of  Right. 
— The  action  of  ejectment,  without  fictions,  is  subject  to  the  same  hmitations  as 
the  old  actionof  ejectment,  i.  e.,  twenty  years,  in  the  District  of  Columbia. »* 

Writ  of  Right. — The  limitation  of  a  writ  of  right  in  Kentucky  was  thirty 
years.s5  A  writ  of  right  in  the  federal  courts  for  a  state,  when  it  lay,  was  sub- 
ject to  the  statute  of  limitation  of  the  state.^^ 

Claim  for  Mesne  Profits  on  Bill  in  Equity.— On  a  claim  for  mesne  profits 
by  a  true  owner  against  a  possessor  in  continuous  bad  faith,  there  is  nothing  ia 
the  civil  code  of  Louisiana  which  limits  the  claim  to  profits  for  three  years.  On. 
the  contrary,  the  rule  of  English  equity  there  prevails,  and  a  decree  is  properly 
made  of  profits  from  the  time  that  the  complainant's  title  accrued.  In  the  pres- 
ent case  the  profits  of  fifteen  years  were  given,  with  interest  on  them  at  five 
per  cent.^^ 

0.    Actions  upon  Contracts  in  Writing— 1.    In  General.— A  common  pe- 


riod of  hmitation   for  actions  on  written  contracts  generally  is  ten  years;' 


or 


right  and  title  in  the  possessor  and  occu- 
pier, even  as  to  issue  in  tail.  Croxall  v. 
Shererd,  5  Wall.  268,  18  L.   Ed.  572. 

Kentucky. — To  the  bringing  of  a  writ 
of  right,  thirty  years.  ElHcott  v.  Pearl, 
10  Pet.  412,  413,  9  L.   Ed.  475. 

In  Virginia  a  possession  of  thirty  years, 
under  some  circumstances,  and  of  fifty 
years,  under  any,  constituted  a  title 
against  all  the  world.  Alexander  v.  Pen- 
dleton, 8  Cranch  462,  468,  3  L.   Ed.  624. 

Bar  from  lapse  of  time  independent  of 
statute — Thirty  years. — Piatt  v.  Vattier,  9 
Pet.  405,  9  L.  Ed.  173.  See  the  title 
LACHES,  ante,  p.  790. 

Eighty  years. — After  adverse  possession 
of  more  than  eighty  years,  when  the  facts 
have  passed  from  the  memory,  and,  as  in 
this  case,  the  papers  are  not  to  be  found 
in  the  probate  court,  no  court  can  re- 
quire of  the  defendants  proof  in  regard 
to  an  administrator's  sale  at  which  it  was 
bought.  "The  burden  of  proof  .  falls 
upon  him  who  attempts  to  disturb  a  pos- 
session of  ages,  transmitted  and  enjoyed 
under  the  forms  of  law.  Whether  we 
consider  the  great  lapse  of  time,  and  the 
change  in  the  value  of  the  property,  or 
the  statutes  of  limitation,  the  right  of 
the  complainant  is  barred."  Moore  v. 
Greene,   19   How.  69,   72.  15   L.   Ed.   533. 

84.  Ejectment  without  fictions. — There 
is  no  trace  of  authority,  either  in  state 
legislation  or  in  judicial  decision,  to  show 
that  the  provision  abolishing  fictions  in 
the  action  of  ejectment  converts  the  ac- 
tion into  a  writ  of  right,  or  that  the  ac- 
tion, when  commenced  in  the  name  of 
the  real  party  against  the  owner  or  the 
party  in  possession,  falls  under  any  other 
rule  of  limitation  than  the  action  of  eject- 
ment when  commenced  in  the  old  form, 
unless  the  statute  abolishing  such  fictions 
contains  some  provision  warranting  such 
a  construction.  Hogan  v.  Kurtz,  94  U.  S. 
773.  775.  24  L-  Ed.  317;  Barrows  v.  Kin- 
dred, 4  Wall.  399.  403.  18  L.  Ed.  383.  See 
the  title  EJECTMENT,  vol.  5,  pp.  704, 
710.  See,  also,  ante,  the  subdivisions  of 
VII,  B. 


85.  Writ  of  right.— Ellicott  v.  Pearl,  10 
Pet.  412,  413,  9  U  Ed.  475;  Elmendorf  v. 
Taylor,   10  Wheat.   152,   169,   6   L.    Ed.   289. 

The  demandant  in  a  writ  of  right 
claimed  adversely  to  all  the  tenants,  upon 
a  title  independent  and  distinct  from 
theirs;  the  tenants  all  claimed  under  an 
adverse  title,  by  deed  of  7,000  acres;  that 
is,  under  a  title  common  to  them  all.  The 
demandants  could  not  recover  any  tract 
in  controversy,  unless  they  were  seised 
thereof,  within  thirty  years,  the  period 
prescribed  by  the  statute  of  limitations 
for  writs  of  right;  if,  therefore,  there  had 
been  thirty  years'  adverse  possession  of 
the  particular  tract  in  controversy,  by  any 
of  the  tenants,  the  demandants  failed  in 
their  suit,  and  were  debarred  from  any 
recovery.  Ellicott  v.  Pearl,  10  Pet  412 
413,  9  L.   Ed.   475. 

86.  Writ  of  right  in  federal  court. — 
It  is  as  process  alone  that  the  writ  of 
right  continues  in  the  courts  of  the  United 
States,  subject  to  the  limitation  prescribed 
by  the  Revised  Statutes  of  Massachusetts, 
as  to  the  time  within  which  such  a  rem- 
edy may  be  prosecuted  in  its  courts.  Ho- 
mer z'.  Brown,  16  How.  354,  365,  14  L 
Ed.  970.  See,  also,  the  title  WRIT  OF 
RIGHT. 

87.  Claim  for  mesne  profits  on  bill  in 
equity.— New  Orleans  v.  Gaines,  15  Wall. 
624,    21    L.    Ed.    215. 

"Speaking  strictly,  there  was  not  only 
no  cause  of  action,  but  no  right  to  the 
mesne  profits  until  the  judgment  in  the 
original  suit."  New  Orleans  v.  Gaines  15 
Wall.  624.  63?>.  21  L.  Ed.  215.  See,  also, 
the  title   EJECTMENT,  vol.  5.  p.  717. 

88.  Written  contracts  generally — Iowa. 
—  Clark  V.  Iowa  City,  20  Wall.  583,  22  L. 
Ed.  427. 

Missouri.^Under  the  statute  of  limita- 
tions of  Missouri,  actions  upon  any  writ- 
ing, whether  sealed  or  unsealed,  for  the 
payment  of  money  or  property,  must  be 
commenced  within  ten  vears.  Metropol- 
itan Bank  r.  St.  Louis  Dispatch  Co.,  149' 
U.    S.   436,   448,   37   L.    Ed.    799. 
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even  as  little  as  three, ^^  or   four  years.^**      In   some   states   it   is  five,^^   or   six 
years.92 

Construction. — And  the  law  of  the  forum  governs  as  to  whether  an  instru- 
ment sued  upon  there  is  a  specialty  or  a  mere  simple  contract  in  writing.^^ 

Recorded  Debt — Debt  of  Record. — A  debt  of  record,  in  the  sense  of  the 
common  law,  and  with  reference  to  the  statute  of  limitations,  is  a  debt  or  con- 
tract created  of  record ;  such  as  a  statute-staple,  or  statute-merchant,  and  not 
one  whose  previous  existence  is  only  admitted  of  record.  The  eiTect  of  record- 
ing this  debt  was  merely  an  admission  of  its  existence,  and  not  a  change  of  its 
nature.^'* 

2.  Specialties — As  Written  Contracts  Merely. — See  ante,  "In  General," 
VII,  C,  1.^5  But  usually  a  bond,  being  of  a  higher  security  than  a  simple  con- 
tract debt,  requires  a  longer  period  to  bar  it.^^ 

Coupons. — Interest  coupons  partake  of  the  nature  of  the  bonds  to  which 
they  were  attached,  and  are  as  high  a  security.  Therefore  actions  upon  them 
have  the  limitation  applicable  to  specialties.^^ 


89.  Three  years. — It  is  three  years  in 
the  District  of  Columbia.  Shepherd  v. 
Thompson,  122  U.  S.  231,  234,  30  L.  Ed. 
115<5. 

90.  Four  years — Texas. — Union  Bank  v. 
Stafford,  12  How.  327,  340,  13  L.  Ed.  1008. 

91.  Five  years — Kentucky. — Lexington  v. 
Butler,  14  Wall.  282,  296,  20  L.  Ed.  809; 
The  City  v.  Lamson,  9  Wall.  477,  483,  19 
L.   Ed.   725. 

92.  Six  years — Wisconsin. — Koshko- 
nong  V.  Burton,  104  U.  S.  608,  673,  26  L. 
Ed.   886. 

93.  Law  of  the  forum  governs. — United 
States  Bank  v.  Donnally,  8  Pet.  361,  370, 
8  L.  Ed.  974;  Walsh  v.  Mayer,  111  U.  S. 
31,  35,  28   L.   Ed.   338. 

Where  the  statute  of  limitations  of  Vir- 
ginia provided  that  "all  actions  of  debt, 
grounded  upon  any  lending  or  contract 
without  specialty,"  shall  be  commenced 
and  sued  within  five  years  next  after  the 
cause  of  such  action  or  suit  arose,  and 
not  after,  this  being  the  language  of  the 
act,  and  confessedly  governing  the  rem- 
edy in  the  courts  of  Virginia,  the  bar  of 
five  years  must  apply  to  all  cases  of  con- 
tract, which  are  without  specialty,  or,  in 
other  words,  are  not  founded  on  some  in- 
strument acknowledged  as  a  specialty  by 
the  law  of  that  state.  The  common  law 
being  adopted  in  Virginia,  and  the  word 
''specialty"  being  a  term  of  art  of  that 
law,  this  must  govern.  United  States 
Bank  v.  Donnally,  8  Pet.  361,  370,  8  L. 
Ed.  974.  See  the  title  CONFLICT  OF 
LAWS.  vol.  3,  p.  1020. 

94.  Recorded  debt — Debt  of  record. — 
Bowie  V.  Henderson,  6  Wheat.  514,  519, 
5  L.  Ed.  319. 

The  third  section  of  the  act  of  congress, 
of  March  30th,  1803.  for  the  relief  of  in- 
solvent debtors  in  the  District  of  Co- 
lumbia, does  not  create  any  express  or 
implied  exception  to  the  operation  of  th§ 
statute  of  limitations,  by  making  any  de- 
mand, included  in  the  schedule  of  his 
debts,  a  debt  of  record.  Bowie  v.  Hen- 
derson, 6  Wheat.  514,  5  L.   Ed.  319.     See, 


also,   the   title   JUDGMENTS   AND   DE- 
CREES, ante,  p.  544. 

95.  Bond  of  consignee  to  account  for 
moneys  due  consignor. — See  the  title 
BONDS,   vol.   3,   p.   426. 

96.  The  City  v.  Lamson,  9  Wall.  477, 
483,  19  L.  Ed.  725. 

Twenty  years — Wisconsin. — A  bond,  be- 
ing of  a  higher  security  than  a  simple 
contract  debt,  is  not  barred  by  lapse  of 
time  short  of  twenty  years  in  Wisconsin. 
The  City  v.  Lamson,  9  Wall.  477,  483,  19 
L.  Ed.  725;  Koshkonong  v.  Burton,  104 
U.   S.   668,   673,  26  L.   Ed.   886. 

Fifteen  years — Kentucky. — Lexington  v. 
Butler,    14    Wall.    282,    296,    20    L.    Ed.    809. 

Assumption  of  mortgage  by  accepting 
deed  without  signing. — Where  a  mortga- 
gor and  owner  of  real  estate  conveyed  the 
same  by  deed  containing  a  covenant  on 
the  part  of  grantee  to  assume  and  pay 
the  mortgage,  by  acceptance  of  such  deed, 
without  executing;  it,  the  grantee  did  not 
assume  a  specialty  obligation  as  to  said 
mortgage,  but  his  liability  by  reason  of 
such  acceptance  was  subject  to  the  lim- 
itations prescribed  as  to  simple  contracts, 
and  was  barred  by  the  application  in  eq- 
uity, by  analogy,  of  the  bar  of  the  statute 
at  law.  Willard  v.  Wood,  164  U.  S.  502, 
520,  41  ^.  Ed.  531.  See,  also,  S.  C,  135 
U.   S.  309,  314.  34  L.   Ed  210. 

Moreover,  if  the  grantee's  liability  was 
in  assumpsit  only,  it  was,  in  any  view  of 
the  case,  barred  by  the  statute  of  limita- 
tions of  the  District  of  Columbia  in  three 
years.  Willard  v.  Wood,  164  U.  S.  502, 
519,  41  L.  Ed.  531;  S.  C,  135  U.  S.  309, 
314,   34   L.    Ed.   210. 

97.  Coupons. — Clark  v.  Iowa  City,  20 
Wall.  583,  22  L.  Ed.  427;  The  City  v. 
Lamson,  9  Wall.  477,  19  L.  Ed.  725;  Amy 
V.  Dubuque,  98  U.  S.  470,  25  L.  Ed.  228; 
Koshkonong  v.  Burton,  104  U.  S.  668,  673, 
26  L.  Ed.  886. 

A  suit  upon  a  coupon  or  interest  war- 
rant to  a  bond  is  not  barred  by  the  stat- 
ute of  limitations,  unless  the  lapse  of  time 
would  be  sufficient  to  bar  also  a  suit  upon 
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3.  Promissory  Notes,  Checks,  Bills  oe  Exchange,  etc. — The  period  of 
limitation  to  actions  on  promissory  notes  varies  in  the  different  states,  being 
sometimes  six,^^  or  as  much  as  sixteen  years, ^^  or  as  httle  as  three  years. ^  In 
some  states  it  is  five  years. ^  And  a  conditional  promise  to  pay  does  not  come 
under  a  Hmitation  applicable  to  a  true  promissory  note.^ 

Checks. — Bank  checks  are  bills  of  exchange  and  fall  under  the  same  limita- 
tion.4 

4.  Mortgages  and  Deeds  oe  Trust. — See  the  title  Mortgages  and  Deeds  oe 
Trust. 

5.  Judgments  and  Decrees. — See  the  titles  Foreign  Judgments,  Records 
and  Judicial  Proceedings,  vol.  6,  p.  363,  et  seq. ;  Judgments  and  Decrees, 
ante,  p.  544, 

6.  Actions  upon  Liabilities  on  Stock  and  Stock  Subscriptions. — See 
the  dtle  Stock  and  Stockholders. 


the  bond.  Lexington  v.  Butler,  14  Wall. 
282,   20   L.    Ed.   809. 

Wisconsin. — The  legislature  of  Wiscon- 
sin intended,  by  the  revision  of  1849,  as 
well  as  that  of  1858,  to  prescribe  the  same 
limitation  for  actions  upon  such  obliga- 
tions as  was,  in  terms,  prescribed  for 
actions  upon  what,  technically  or  in  com- 
mon legal  parlance,  are  denominated 
sealed  instruments,  and  this  included  an 
interest  coupon  taken  from  such  bond. 
Koshkonong  v.  Burton,  104  U.  S.  668, 
673,  26  L.   Ed.  886. 

A  coupon,  payable  to  the  holder  thereof, 
is,  within  the  meaning  of  the  act,  and,  ac- 
cording to  the  usages  of  the  commercial 
world,  payable  to  bearer.  Consequently 
the  suit,  as  it  respects  interest  coupons,  is 
embraced  by  the  terms  of  the  act  of 
1872,  prescribing  a  limitation  of  six  years 
for  such  instruments,  and  was  barred 
thereby,  if  falling  due  more  than  six  years 
before  this  action  brought  in  1878.  Kosh- 
konong V.  Burton,  104  U.  S.  668,  674,  26 
L.   Ed.   886. 

98.  Six  years — Oregon. — "Under  the 
Civil  Code  of  Oregon,  the  period  of  limi- 
tation for  promissory  notes  is  six  years." 
Cross  V.  Allen,  141  U.  S.  528,  534,  35  L. 
Ed.    843.  _ 

Mississippi. — So  in  Mississippi.  Walsh 
V.   Mayer,   111  U.   S.   31,  35,   28  L.   Ed.   338. 

99.  Sixteen  years. — In  Illinois  it  is  six- 
teen years.  Rogers  v.  Durant,  140  U.  S. 
298,  301.  35    L.   Ed.   481.  _ 

1.  Three  years — District  of  Columbia. — 
"The  statute  of  limitations  in  force  in  the 
District  of  Columbia  is  the  statute  of 
Maryland,  which,  so  far  as  applicable  to 
this  case,  closely  follows  the  language  of 
the  English  St.  21  Jac.  I,  c.  16,  §  3,  but 
bars  an  action  on  a  promissory  note  or 
other  simple  contract  in  three  years  after 
the  cause  of  action  accrues.  Maryland 
Stat.  1715,  c.  23,  §  2,  1  Kilty's  Laws;  Dist. 
Col.  Laws,  1869.  p.  284."  Shepherd  7'. 
Thompson,  122  U.  S-  231,  234,  30  L.  Ed. 
1150. 

2.  Five  years, — The  law  of  Louisiana 
bars,  by  prescription,  all  actions  brought 
uoon  instruments  negotiable  or  transfer- 
able   by    indorsement    or    delivery,    unless 
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such  actions  are  brought  within  five  years. 
But  this  does  not  include  due  bills  or 
judgments.  Hill  v.  Tucker,  13  How.  458, 
14  L.  Ed.  223;  Goodall  v.  Tucker,  13  How. 
469,  14  L.  Ed.  227;  CucuUu  v.  Hernandez, 
103  U.  S.  105,  111,  26  L.  Ed.  322.  It  in- 
cludes bills  of  exchange  and  promissory 
notes  payable  to  order  or  bearer.  Gordon 
V.  Gilfoil,  99  U.  S.  168,  175,  25  L.  Ed. 
383. 

By  the  Louisiana  statute  (Civil  Code, 
art.  3540),  promissory  notes  secured  by 
mortgage  are  prescribed  in  five  years  from 
their  maturity,  and  the  mortgage  like- 
wise. Lovell  V.  Cragin,  136  U.  S.  130,  143, 
34   L.    Ed.    372. 

3.  Conditional  promise. — New  Orleans 
V.  Warner,  175  U.  S.  120,  131,  44  L.  Ed. 
96.  See,  also,  King  Iron  Bridge,  etc.,  Co. 
V.  Otoe  County,  124  U.  S.  459,  31  L.  Ed. 
514. 

Conditional  promise — Drainage  war- 
rants.— Drainage  warrants  of  the  city  of 
New  Orleans,  which  were  not  only  pay- 
able out  of  a  particular  fund  to  the  credit 
o*^  the  Canal  Company,  but  were  only  pay- 
able when  there  were  funds  to  the  credit 
of  such  company,  being  neither  bills  of 
exchange,  promissory  notes,  notes  pay- 
able to  order  or  bearer,  nor  in  effect  ne- 
gotiable by  endorsement  or  delivery,  are 
not  included  within  the  terms  of  article 
3540  prescribing  a  limitation  period  of 
five  years.  New  Orleans  v.  Warner,  175 
U.   S.   120,   128,   44  L.   Ed.   96. 

Tennessee — Action  of  debt. — The  stat- 
ute of  limitations  of  North  Carolina, 
passed  in  1715,  in  force  in  Tennessee, 
barred  the  particular  actions  which  it  re- 
cited, and  no  others;  it  did  not  bar  ac- 
tions of  debt,  generally,  but  those  only 
which  were  brought  for  arrears  of  rent. 
In  an  action  of  debt  on  a  promissory  note, 
not  for  rent  arrears,  instituted  in  the  cir- 
cuit court  of  Tennessee,  the  defendant 
pleaded  this  statute.  Held,  that  the  stat- 
ute did  not  extend  to  the  action,  and  that 
the  plaintiff  was  not  barred.  Kirkman  v. 
Hamilton.   6   Pet.   20.   S   L.    Ed.   305. 

4.  Bank  checks. — Poeers  v.  Durant,  140 
U.    S.   298.  301,  35   L.   Ed.  481. 

Bank  checks  are  bills  of  exchange,  and 
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D.  Actions  upon  Unwritten  Contracts. — In  General. — In  some  states 
the  period  of  limitation  for  actions  on  an  unwritten  contract  is  five  years.^ 

Open  Account. — An  open  account  must  be  sued  on  in  three  years  in  some 

stcitcs  ^ 

E.  Actions  upon  Liabilities  Created  by  Statute.— Operation  of  Stat- 
utory Provisions — Death  by  Wrongful  Act. — The  different  states  have  em- 
bodied in  their  statutes  provisions  limiting  the  time  within  which  an  action  for 
wrongful  death  may  be  brought.  The  time  within  which  the  suit  must  be 
brought  operates  as  a  limitation  of  the  liability  itself  and  not  of  the  remedy 
alone.     It  is  a  condition  attached  to  the  right  to  sue  at  all." 

When  Suit  to  Be  Brought  within  Two  Years. — \\'here  a  statute  allows  the 
personal  representative  to  sue  within  two  years  after  the  death  of  the  testator 
or  intestate,  where  death  was  caused  by  the  wrongful  act  or  omission  of  the  de- 
fendant, the  right  is  not  restricted  to  cases  in  which  the  death  occurred  wdthin 
a  year  and  a  day  after  such  act  or  omission,  but  is  complete  under  the  statute, 
and  may  be  asserted  by  action  brought  at  any  time  within  two  years  from  the 
death.^ 

Actions  for  Penalties  and  Forfeitures. — See  the  title  Penalties  and 
Forfeitures. 

F.  Actions  to  Enforce  Claims  against  Decedent. — This  subject  is  gen- 
erally treated  elsewhere.^ 

In  General. — Where  there  are  no  exceptions  made  to  the  operation  of  the 
statute,  all  claims  against  estate  of  a  decedent  and  for  which  his  personal  repre- 
sentative was  in  the  first  instance  liable,  are  barred  by  the  statute  unless  pre- 
sented within  the  time  prescribed.  It  runs  against  all  creditors,  whether  resident 
or  nonresident.^^ 


fall  within  the  second  section  of  the  Illi- 
ncis  limitation  statute,  which  prescribed 
five  years  as  the  bar  to  actions  "upon  ac- 
counts, bills  of  exchange,  orders,  or  upon 
promises  not  in  writing,  express  or  im- 
plied," and  not  within  the  first  section, 
which  as  to  "any  promissory  note, 
simple  contract  in  writing,  bond,  judg- 
ment or  other  evidence  of  indebtedness  in 
writing,"  prescribed  sixteen  years.  Rogers 
V.  Durant,  140  U.  S.  298,  301,  35  L.  Ed. 
481. 

5.  Unwritten  contract — Five  years. — 
O'Brien  v.  Wheelock,  184  U.  S.  450,  493, 
46    L.    Ed.    636. 

"The  statute  of  limitations  of  Illinois 
provided  that  actions  on  unwritten  con- 
tracts, express  or  implied,  and  all  civil 
actions  not  otherwise  provided  for,  should 
be  commenced  within  five  years  next  after 
the  cause  of  action  accrued."  O'Brien  v. 
Wheelock,  184  U.  S.  450,  493,  46  L.  Ed. 
636. 

6.  Open  account — Three  years — Mis- 
sissippi.— An  action  upon  an  open  account 
is  subject  to  be  barred  by  the  act  of  limi- 
tations in  Mississippi  barring  such  claims, 
if  suit  is  not  brought  to  enforce  them 
within  three  years  next  after  the  cause  of 
action  accrued.  McLean  v.  Meek,  18 
How.  16,  19.  15  L.  Ed.  277.  See  post,  "Ac- 
counts,"   XI,  B. 

7.  Limitation  of  action  for  death  by 
wrongful  act. — The  Harrisburg,  119  U.  S. 
199.   214.   30    L.    Ed.    358. 

8.  When  suit  for  death  by  wrongful  act 
to  be  brought  within  two  years. — Louis- 
ville, etc.,  R.  Co.  V.  Clarke,  152  U.   S.  230, 


242,  38  L.  Ed.  422,  construing  §  284  of  the 
Revised    Statutes    of    Indiana. 

9.  Claims  against  decedents. — See  the 
title  EXECUTORS  AND  ADMINIS- 
TRATORS, vol.   6,   p.   162. 

10.  In  general. — Morgan  v.  Hamlet,  US 
U.    S.   449,   452,   28   L.    Ed.    1043. 

"And  in  Board  of  Public  Works  v.  Co- 
lumbia College,  17  Wall.  521,  539,  21  L. 
Ed.  687,  in  a  like  case,  it  was  held  by  this 
court  that  a  failure  to  present  the  claim 
is,  in  the  absence  of  circumstances  con- 
stituting an  excuse,  fatal  to  the  bill  for 
relief  in  equity."  Morgan  v.  Hamlet,  113 
U.    S.   449,  451,   28   L.    Ed.   1043. 

District  of  Columbia. — By  the  statute 
in  force  in  the  District  of  Columbia,  in 
1882  (Maryland  Acts  of  1715,  c.  23,  §  2), 
the  action  to  subject  real  estate  descended 
to  payment  of  ancestor's  debts  was  barred 
in  three  years.  The  second  bill  was  filed 
nearlv  nine  years  after  the  suit  was 
barred.  White  v.  Joyce,  158  U.  S.  128,  146, 
39    L.    Ed.    921. 

Tennessee. — Seven  years,  under  the 
North  Carolina  statute  of  1715,  iti  force  in 
Tennessee,  barred  creditors  of  a  deceased 
person.  Coulson  v.  Walton,  9  Pet.  62,  9 
L.    Ed.    51. 

There  can  be  no  doubt,  that  the  statute 
applies,  where  a  creditor  seeks  to  make 
the  heir  liable  for  the  debt  of  his  ancestor, 
on  the  ground  that  either  personal  or  real 
property  descended  to  him;  and  this  ap- 
pears to  be  the  decision  of  the  supreme 
court  of  Tennessee  on  the  statute;  there 
is  nothing  in  their  decisions  referred  to. 
which    show    that    they    have    given    eflfect 
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Gr.    Actions  upon  Liabilities  Arising  Ex  Delicto — 1.    Damages  for  Per- 
sonal Injury. — The  period  of  limitation  is  variable. ^^ 

2.  Detention  and  Conversion  oe  Personal  Property. — The  period  of  lim- 
itation is  as  low  as  two  years. ^^    j^  other  states,  five  years. ^^ 

Detinue. — The  limitation  to  the  action  of  detinue  in  Virginia,  is  five  years  ^* 
As  Quasi  Criminal  Offense.— See  the  title  Criminal  Law,  vol.  5,  p.  98!^^ 

3.  Trespasses  Committed  and  Injuries  Done  under  Military  Author- 
ity.— See  the  titles  Trespass;  War. 

4.  Action  against  Bank  for  Refusal  to  Transfer  Stock  on  Plea  of 
Lien. — See  the  title  Banks  and  Banking,  vol.  3,  pp.  172,  173. is 

5.  Action  for  Death  by  Wrongful  Act.— See  ante. '"Actions  unon  Lia- 
bilities Created  by  Statute,"  VII,  E.  i^       ^ 


to  the  statute  beyond  this.  By  the  stat- 
ute of  1819,  which  is  wholly  different  in 
it.s  language  from  the  act  of  1815,  a  bar 
is  cieated,  indiscriminately,  to  suits  in 
equity,  as  well  as  at  law.  The  statutes  do 
not  apply  to  this  case.  Coulson  v.  Wal- 
ton, 9  Pet.  62,  9  L.  Ed.  51.  See.  also,  post, 
"Death  of  Party,"  X,  D,  4.  And  see  the 
title    SPECIFIC    PERFORMANCE. 

But  by  the  code  of  1884,  and  prior 
thereto,  the  period  is  two  years  for  resi- 
dent creditors  and  three  for  nonresident, 
after  qualification  of  the  personal  repre- 
sentative. Johnson  v.  Risk,  137  U.  S. 
300,    305,   34   L.    Ed.    683. 

The  decisions  of  the  supreme  court  of 
Tennessee  seem  to  establish  that  §  3117, 
limiting  suits  by  resident  creditors  to  two 
years  and  nonresident  to  three  years  from 
the  qualification  of  the  personal  repre- 
sentative of  the  deceased  debtor,  relates 
to  demands  arising  against  deceased  per- 
sons in  their  lifetime,  and  applies  alike  to 
solvent  and  insolvent  estates.  Johnson  v. 
Risk,  137  U.  S.  300,  307,  34  L.  Ed.  683. 

Under  §  2481,  \vhich  is  to  much  the 
same  effect,  where  the  estate  is  solvent, 
the  statute  of  limitations  does  not  begin 
to  run  until  the  demand  falls  due  or  right 
of  action  accrues.  Johnson  v.  Risk,  137 
U.    S.    300,    307,    34    L.    Ed.    683. 

The  omission  of  the  advertisement  for 
claims  prescribed  by  §  3087  does  not  pre- 
vent the  running  of  the  statute.  Johnson 
V.  Risk,  137  U.  S.  300,  307,  34  L.  Ed.  683. 

11.  Damages  for  personal  injury — Two 
years  in  Kansas. — "Actions  for  damages 
for  personal  injur}',  not  arising  from  con- 
tract, are  barred  by  the  general  law  of 
Kansas  after  a  period  of  two  years.  Gen- 
eral Statutes  of  Kansas,  1868,  art.  3,  c. 
80."  Union  Pac.  R.  Co.  v.  Wyler,  158  U. 
S.   285,  289,  39_L.   Ed.   983.. 

Five  years  in  Missouri. — "The  statute 
law  of  Missouri  bars  actions  on  account 
of  personal  injury  in  five  years.  Rev. 
Stat.  Afissouri,  1889,  vol.  2.  §§  6773-6775." 
Union  Pac.  R.  Co.  v.  Wyler,  158  U.  S. 
285,   289,  39   L.   Ed.  983. 

12.  Suit  to  recover  personal  property  or 
damages  for  conversion — Texas.— 'Since 
1841,  1  Paschal's  Dig.  p.  758,  Article  4604, 
the  limitation  of  a  suit  in  Texas  to  re- 
cover  personal  property,   or   damages   for 


Its  conversion,  has  been  two  years."  Han- 
ner  v.  Moulton,  138  U.  S.  486,  492,  34  L 
Ed.  1032.  See  Union  Bank  v.  Stafford  12 
How.   327,  340,   13   L.    Ed.   1008. 

13.  Five  years— Missouri.— Actions  for 
taking,  detaining,  or  injuring  any  goods 
or  chattels,  including  actions  for  the  re- 
covery of  specific  personal  property,  or 
for  any  other  injury  to  the  person  or 
rights  of  another,  not  arising  on  contract, 
must  be  brought  within  five  years.  Rev. 
Slats.  Missouri,  1879,  §§  3229,  3230."  Met- 
ropolitan Bank  v.  St.  Louis  Dispatch  Co 
149   U.    S.   436,   448,   37   L-    Ed.   799. 

Slaves. — Five  years'  adverse  possession 
of  a  slave,  in  Virginia,  gives  a  good  title, 
upon  which  trespass  may  be  maintained. 
Brent  v.  Chapman,  5  Cranch  358,  3  L  Ed 
125.  See  the  title  CHATTEL  MORT- 
GAGES, vol.  3,  p.  764. 

Quaere,  whether  five  years'  possession 
of  a  slave  is  alone  a  good  title,  to  enable 
a  plaintiff  to  recover  in  detinue.  Ramsay 
V.  Lee,  4  Cranch  401,  2  L.  Ed.  660.  This 
was  determined  in  the  affirmative  in 
Shelby  v.  Guy,  11  Wheat.  361,  6  L.  Ed. 
495.  See  the  title  DETINUE,  vol.  5  p 
346. 

As  defense  to  suit  in  Tennessee  court. 

— And  this  title  may  be  set  up  by  the 
vendee  of  such  possessor,  in  the  coarts 
of  Tennessee,  as  a  defense  to  a  suit 
brought  by  a  third  party  in  those  courts. 
Shelby  v.  Guy,  11  Wheat.  361,  6  L  Ed 
495.  See  post,  "To  Chattels,"  VIII,  C, 
1,  c. 

14.  Detinue.— Shelby  v.  Guy,  11  Wh^at. 
361,  371,  6  L.  Ed.  495.  See  the  title  DET- 
INUE, vol.    5,   p.   346. 

15.  As  quasi  criminal  offense. — A  cause 
o*^  action  for  damages  arising  from  the 
alleg:ed  wrongful  acts  w,ith  respect  to  re- 
moving personal  property  from  land 
while  m  possession  of  it,  and  for  waste 
committed  about  the  same  time,  under 
the  law  of  Louisiana  are  consid-ered  quasi 
oft'enses.  and  would,  therefore,  be  pre- 
scribed by  one  year.  Art.  3536,  Civil 
Code.  Lovell  v.  Cragin,  136  U.  S.  130,  150. 
34    L.    Ed.    372. 

16.  Action  against  bank  for  refusal  to 
transfer  stock  on  plea  of  lien. — ^See  Case 
V.   Bank,   100  U.  S.  446,  25  L.   Ed.   695. 
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H.  Other  Actions — 1.  Assumpsit. — This  subject  is  treated  generally  else- 
where.^^ 

2.  Actions  op  Account. — To  bring  a  case  within  an  exception  in  a  statute 
of  limitations  of  accounts  concerning  the  trade  of  merchandise  between  mer- 
chants, the  foundation  of  the  action  must  be  an  account,  not  a  contract. ^^  ^^j 
must  concern  the  trade  of  merchandise,  not  merely  be  a  transaction  between 
merchant  and  merchant  ;^9  between  the  plaintiff  and  defendant,  not  other  par- 
ties.2°     And  there  must  be  mutual  accounts  and  reciprocal  demands. ^^ 


17.  Assumpsit. — See  the  title  AS- 
SUMPSIT, vol.  2,  p.  652. 

District  of  Columbia. — The  period  of 
limitation,  under  the  statute  of  Maryland 
of  1715,  c,  23,  is  three  years.  Metropoh- 
tan  R.  Co.  V.  District  of  Columbia,  132 
U.  S.  1,  10,  10  L.  Ed.  231;  Washington, 
etc.,  R.  Co.  V.  District  of  Columbia 
(mem.),  136  U.   S.  653,  34  L-    Ed.  549. 

If  the  liability  of  a  grantee  of  land, 
upon  a  bond  or  mortgage  assumed  there- 
with was  in  assumpsit  only,  it  was,  in  the 
District  of  Columbia,  barred  by  the  stat- 
ute of  limitations  in  three  years.  Willard 
V.  Wood,  135  U.  S.  309,  314,  34  L.  Ed.  210, 
reaffirmed  in  164  U.  S.  502,  522,  41  L.  Ed. 
531.      See    ante,    "Specialties,"    VII,    C,    2. 

Kentucky. — The  statute  of  limitations  of 
Kentucky,  is  substantially  the  same  with 
the  statute  of  21  James  I,  c.  16,  with  the 
exception  that  it  substitutes  the  term  of 
five  years  for  an  assumpsit  instead  of  six. 
Bell  V.  Morrison,  1  Pet.  351,  357,  7  L.  Ed. 
174. 

Ohio. — "The  action  on  the  case  must  be 
brought  within  six  years  from  the  time 
the  cause  of  action  arose,  and  it  is  imma- 
terial what  that  cause  may  be;  the  stat- 
ute bars  the  remedy  by  this  form  of  ac- 
tion, if  it  be  not  prosecuted  within  the 
time."  McCluny  v.  Silliman.  3  Pet.  270, 
278.  7  L.  Ed.  676. 

Tennessee. — -"The  settled  law  of  Ten- 
nessee is,  that  where  an  agent  obtains 
money  of  his  principal,  and  converts  it  to 
his  use,  and  is  not  sued  until  three  years 
elapse,  the  remedy  by  assumpsit  is 
barred."  Mattingly  v.  Boyd,  20  How.  128, 
131,    15    L.    Ed.   845. 

On  actions  of  account. — See  post,  "Ac- 
tions of  Account."  VTI.  H,  2. 

18.  Foundation  must  be  an  account. — 
The  statute  of  limitations  of  Maine  is 
copied  from  the  21  of  James  I,  and  its 
words  are,  "all  actions  of  account,  and 
upon  the  case,  other  than  such  accounts 
as  concern  the  trade  of  merchandise,  be- 
tween merchant  and  merchant,  their  fac- 
tors or  servants,  etc.,  shall  be  com- 
menced." It  would  seem  to  be  the  neces- 
sary construction  of  these  words,  that 
the  action  on  the  case,  to  which  the  ex- 
ception applies,  must  be  founded  on  an 
account;  the  language  of  the  act  convej'^s 
the  same  meaning  as  if  it  had  been,  "all 
actions  of  account,  and  all  actions  on  the 
case,  other  than  such  as  are  founded  on 
such  accounts  as  concern  the  trade  of 
merchandise,"  etc.  The  foundation  of  the 
action  must  be  an  account,  not  a  contract. 


Spring  V.  Gray,  6  Pet.  151,  8  L.  Ed.  352. 

A  charter  party,  a  contract  by  which 
the  owner  lets  his  vessel  to  another  for 
freight,  does  not  change  its  character,  be- 
cause the  parties  happen  to  be  merchants; 
it  is  still  a  special  contract,  whereby  a 
compensation  is  stipulated  for  a  service 
to  be  performed;  and  not  an  "account 
concerning  the  trade  of  merchandise;"  it 
is  no  more  "an  account,"  and  no  more 
connected  with  "the  trade  of  merchan- 
dise," than  a  bill  of  exchange,  or  contract 
for  the  rent  of  a  house,  or  hire  of  a  car- 
riage, or  other  single  transaction  which 
might  take  place  between  individuals  who 
happen  to  be  merchants.  An  entry  of  it 
in  the  books  of  either,  could  not  change 
its  nature,  and  convert  it  from  an  in- 
sulated transaction  between  individuals, 
into  an  account  concerning  the  trade  of 
merchandise  between  merchant  and  iner- 
chant;  this  must  depend  on  the  nature  and 
character  of  the  transaction,  not  on  the 
books  in  which  either  party  may  choose 
to  enter  a  memorandum  or  statement  of 
it.  Spring  v.  Gray,  6  Pet.  151.  8  L.  Ed. 
3.52.  See  the  title  SHIPS  AND  SHIP- 
PING. 

The  statute  of  limitations  of  Pennsyl- 
vania does  not  apply  to  accounts  still  re- 
maining unliquidated  and  unsettled  be- 
tween merchants,  concerning  the  sales  of 
merchandise  made  by  the  plaintiff,  in  parts 
beyond  the  sea,  as  agent  and  factor  for 
the  defendant.  Stiles  v.  Donaldson.  2 
Dall.  264,  1  L.   Ed.  375. 

Virginia  statute. — "T^v  the  4th  section  of 
the  Virginia  act  of  limitations  (p.  107), 
actions  upon  the  case,  on  accounts,  are 
to  be  brought  within  five  years  after  the 
cause  of  action.  By  the  12th  section, 
there  is  a  saving  of  persons  beyond  seas." 
Hopkirk  V.  Bell,  3  Cranch  454,  456,  2  L. 
Ed.    497. 

19.  Must  be  an  account  concerning  the 
trade  rf  merchandise. — Sprin?  v.  Gray,  9 
Pet.  151.  8  L.  Ed.  352;  Toland  v.  Sprague, 
12    Pet.   300.   9   L.   Ed.    1093. 

20.  Between  plaintiff  and  defendant. — 
The  "trade  of  merchandise"  which  can 
present  an  account  protected  by  the  ex- 
ception, must  be  not  onlv  between  mer- 
chant and  merchant,  but  between  the 
plaintiff  and  defendant;  the  account — the 
business  of  merchandise  which  produces 
it — must  be  between  them.  Spring  v. 
Grav.    6   Pet.    151,    8    L.    Ed.    352. 

21.  Mutual  accounts  and  reciprocal  de- 
mands.— To  bring  a  case  within  the  ex- 
ception of  the  statute,  there  must  be  mu- 
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Account  Open  or  Current. — And  the  account  must  be  an  open  or  current  one, 
not  stated. 22  It  ceases  to  be  an  open  account  from  the  time  of  a  demand  for  an  ac- 
count, and  a  refusal  thereof.  The  statute  then  runs.^^  But  the  mere  fact  that  it 
is  closed  by  cessation  of  dealings  does  not  make  it  an  accoiint  stated.^^ 

Assumpsit. — In  the  statute  of  limitations,  the  exception  in  favor  of  mer- 
chants' accounts  applies  as  well  to  actions  of  assumpsit  as  to  actions  of  account. 
It  extends  to  all  accounts-current  which  concern  the  trade  of  merchandise. ^^ 

Absence  of  Creditor  from  State. — See  post,  "Absence  from  State,"  X, 
D,  2. 

3.  Action  of  Debt. — See  ante,  "Promissory  Notes,  Checks,  Bills  of  Ex- 
change, etc.,"  VII,  C,  3.26 

4.  Action  of  Covenant. — Previous  to  the  act  of  1887,  there  was  no  law  of 
the  state  of  Illinois  which  limited  the  time  within  which  an  action  of  covenant 
should  be  brought.  The  same  thing  was  the  case  after  the  passage  of  this  act,  as 
long  as  the  plaintiff  continued  beyond  the  limits  of  the  state,  by  a  special  pro- 
viso.    This  proviso  was  repealed  by  the  passage  of  the  act  of  1837.2" 

5.  Action  for  Freight  of  Vessel. — See  the  title  Ships  and  Shipping. 

6.  Ejectment. — See  ante,  "Actions  for  Recovery  of  Title  or  Possession  of 
Real  Property  (Adverse  Possession),"  VII,  B;  post,  "Adverse  Possession," 
VIII.     See,  also,  the  title  Ejectment,  vol.  5,  p.  710. 


tual  accounts  and  reciprocal  demands  be- 
tween two  persons.  Where  the  items  of 
an  account  are  all  on  one  side,  it  is  not 
within  the  reason  or  principle  of  the  ex- 
ception; which  must  have  intended  open 
and  current  accounts,  where  there  were 
mutual  dealings  and  mutual  credits. 
Spring  V.  Gray,  6  Pet.  151,  168,  169,  8  L. 
Ed.   352. 

22.  Must  be  open,  not  stated. — Spring 
V.  Gray,  6  Pet.  151,  8  L.  Ed.  352;  Toland 
V.  Sprague,  12  Pet.  300,  9  L.  Ed.  1093; 
Bispham  v.  Price,  15  How.  162,  14  L.  Ed. 
644. 

Open  accounts. — Liquidated  demands  on 
bills  and  notes,  which  are  only  traced  up 
to  the  trade  or  merchandise,  are  too  re- 
mote to  come  within  this  description.  And 
when  the  account  is  stated  between  the 
parties,  or  w^hen  anything  shall  have  been 
done  by  them,  which,  by  their  implied  ad- 
mission, is  equivalent  to  a  settlement,  it 
has  then  become  an  ascertained  debt. 
Where  there  is  a  settled  account,  that  be- 
comes the  cause  of  action,  and  not  the 
original  account;  although  it  grew  out  of 
an  account  between  merchant  and  mer- 
chant, their  factors  or  servants.  Toland 
V.  Sprague,  12  Pet.  300,  9  L.  Ed.  1093; 
Spring  V.  Gray,  6  Pet.  151,  8  L.  Ed.  352. 

The  exception  in  the  Pennsylvania 
statute  in  favor  of  merchants'  accounts, 
according  to  numerous  authorities  of  the 
state  courts,  however,  the  law  may  be  as 
to  open  accounts,  does  not  apply  to  stated 
accounts.  Bispham  v.  Price,  15  How.  162, 
177,    14    L.    Ed.    644. 

Stated  account. — T.  shipped  a  quantity 
of  merchandise,  by  P.,  to  Gibraltar,  who, 
on  arriving  there,  placed  the  goods  in  the 
hands  of  S..  and  received  advances  from 
S.  upon  them;  in  1825,  S.  sold  the  goods 
and  transmitted  an  account  of  sales,  as  of 


the  merchandise  received  from  P.,  to  T., 
who  received  it  in  September,  1825,  stat- 
ing the  balance  of  the  proceeds  to  be 
$2,578;  T.,  in  1825,  wrote  to  S.,  directing 
him  to  remit  the  amount  to  him,  deduct- 
ing $1,000,  which  had  been  advanced  by 
S.  on  the  goods,  ^.nd  which  had  been  re- 
mitted by  P.  to  T.;  S.  refused  to  make 
the  remittance,  alleging  that  P.  was  largely 
indebted  to  him.  No  suit  was  instituted 
by  T.  against  S.,  until  August,  1834;  the 
account  was  a  stated  account;  and  the 
statute  of  limitations  applied  to  it.  Toland 
57.   Sprague,  12  Pet.   300,  9  L.   Ed.   1093. 

23.  Refusal  of  demand  for  account. — 
But  in  another  aspect  of  this  case,  the 
statute  of  limitations  would  apply  to,  and 
bar  the  plaintiff's  claim;  if  the  account  of 
sales  were  regarded  as  having  no  opera- 
tion in  the  case.  The  plaintiff,  standing 
in  the  relation  which  he  did  to  the  de- 
fendant, as  it  respects  this  merchandise, 
had  a  right  to  call  upon  him  to  account; 
he  did  make  that  demand,  and  the  de- 
fendant refused  to  render  one,  holding 
himself  liable  to  account  to  P.  only.  From 
the  moment  of  that  demand  and  refusal, 
the  statute  of  limitations  began  to  run. 
See  1  Taunt.  572.  Toland  v.  Sprague,  12 
Pet.  300,  336,  9  L.  Ed.   1093. 

24.  Account  closed. — Mandeville  v.  Wil- 
son.  5    Cranch   15,   18,  3   L.    Ed.   23. 

25.  Assumpsit. — Mandeville  v.  Wilson, 
5  Cranch  15,  3  L.  Ed.  23. 

26.  Four  years — Texas. — The  statute  of 
limitations  of  Texas  limits  all  actions  of 
debt,  upon  any  contract  in  writing,  to 
four  years.  Union  Bank  v.  Stafford,  12 
How.   327.  340.   13   L.   Ed.   1008. 

27.  Action  of  covenant. — Lewis  v.  Lewis, 
7  How.  776,  778.  12  L.  Ed.  909.  See  ante, 
"Of  Persons  Entitled  to  Sue,"  X,  D, 
2,  b. 
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VIII.   Adverse  Possession. ^s 

A.  Nature  and  Requisites  of  Adverse  Possession — 1.  Adversary  Char- 
^Q^'^Yi a.    In  General. — The  possession  must  of  course  be  an  adverse  one.^a 

Making  Surveys. — The  survey  of  a  large  tract  of  land  cannot  be  considered 
as  an  entry  on  a  smaller  tract  within  its  lines,  as  an  ouster  of  the  occupant,  or 
even  as  a  trespass  on  Inm.^^ 

Of  Trust  Property. — See  post,  "Property  That   May  Be  Held  Adversely," 

Possession  of  Part  as  Possession  of  Whole. — See  post,  "Office  and  Ef- 
fect of  Color  of  Title,  and  Extent  of  Possession,"  VIII,  A,  6,  c,  (2). 


28  As  to  adverse  possession  as  breach  of 
warranty,  see  the  title  COVENANTS, 
vol  4  pp.  15,  16.  As  to  champertous  pur- 
chase of  land  adversely  occupied  see  the 
title  CHAMPERTY  AND  MAINTE- 
NANCE, vol.  3,  p.  670.  As  to  establish- 
ment of  boundary  by  length  of  posses- 
sion, see  the  title  BOUNDARIES,  vol.  3, 
pp  485-487.  As  to  possession  of  Indian 
lands,  see  the  titles  INDIANS  vol.  6  p. 
o'>?-  TREATIES  As  to  rights  under 
SicaTi^n,    see   the   title    DEDICATION, 

vol.    5,    p.    235.  r    -       ^ 

Adverse  possession  as  federal  question. 
-See  the  title  APPEAL  AND   ERROR. 

vol.   1,  p.  727.  ^     ,    J  TT    •.   ^ 

29  Must  be  adverse.— Peabody  v.  United 
States,  175  U.  S.  546,  550,  44  L.  Ed  267; 
Morris  v.  Vanderen,  1  Dall.  64,  67,  1  L.  Ed. 
38-  Kirk  v.  Smith,  9  Wheat.  241,  286,  6  L. 
Ed  81;  United  States  v.  Arredondo,  6 
Pet  691,  743,  8  L.  Ed.  547;  Gregg  v.  Sayre, 
8  Pet  244  249,  8  L.  Ed.  932;  Bowman  v. 
Wathen,  1  How.  189,  196,  11  L.  Ed.  97; 
Ballance  v.  Forsyth,  13  How.  18,  14  L-  Ed. 
32-  Armstrong  v.  Morrill,  14  Wall.  120, 
145  20  L  Ed.  765;  Pratt  V.  Pratt,  96  U. 
S  704  707  24  L.  Ed.  805;  Deputron  v.- 
Young,  134  U.  S.  241,  254,  33  L.  Ed.  923; 
Lowndes  v.  Huntington,  153  U.  S.  1,  31, 
38  L  Ed.  615.  See,  also.  Palmer  v.  Low, 
98  U.  S.  1,  17,  25  L.  Ed.  60,  where  the  stat- 
ute is  said  to  run  only  as  long  as  the  ad- 
verse possession  continues.  Also  Propaga- 
tion of  the  Gospel  v.  Pawlet,  4  Pet.  480, 
507,  7   L.   Ed.  929. 

Where  a  claimant  under  an  adverse  fee- 
simple  title  was  in  possession  ofthe  prem- 
ises as  an  entryman  under  the  timber  cul- 
ture act,  had  planted  a  large  number  of 
trees,  caused  the  lands  to  be  cultivated, 
raised  crops,  rented  the  lands  to  others 
and  was  understood  to  be  claiming  the 
ownership,  having  excluded  all  others 
from  the  use  and  occupation  of  the  land, 
his  possession  was  certainly  open,  no- 
torious, continuous  and  adverse,  and_  if 
in  good  faith  would  ripen  into  full  title 
if  continued  for  the  period  of  the  statute 
of  limitations.  Iowa  R.  Land  Co.  v.  Blu- 
mer,  206  U.  S.  482,  493,  51  L.  Ed.  1148. 

Texas. — "The  statutes  of  limitations  of 
Texas  do  not  appear  to  run  against  a  suit 
to  recover  real  estate,  except  in  favor  of 
one  in  'adverse  possession,'  which  is  de- 
fined to  be  'an  actual  and  visible  appro- 
priation of  land,  commenced  and  continued 


under   a   claim   of   right   inconsistent   with 
and  hostile  to  the  claim  of  another.'     Pas- 
chal's    Digest,   arts.    4621-4624;    Rev.    Stat 
§§    3191-3199."      Stanley    v.    Schwalby,    162 
U.  S.  255,  273,  40  L.   Ed.  960. 

Seisin  by  conveyance  under  statute  of 
uses.— See  the  title  DEEDS,  vol.  5,  p. 
253. 

A  possession  consistent  with  the  inten- 
tions of  the  parties  is  not  an  adverse  one, 
and  to  be  a  source  of  title  to  lands  a  pos- 
session must  be  adverse.  Babcock  v.  Wy- 
man,   19   How.  289,   15   L.    Ed.  644. 

Between  purchasers  at  judicial  and 
mortgage  sales  of  same  land. — The  pos- 
session of  a  purchaser  under  execution 
sale  in  a  suit  by  a  judgment  creditor  to 
enforce  the  judgment  lien  as  superior  to 
the  title  acquired  by  a  sale  under  a  mort- 
gage, is  adverse  to  the  title  of  the  pur- 
chaser at  such  mortgage  sale,  and  the 
mortgage.  Barnes  v.  Chicago,  etc.,  Ry., 
122   U.    S.    1,    7,   30    L.    Ed.    1128. 

Against  judgment  creditor  or  purchaser. 
— The  statute  of  limitations  applicable  to 
the  action  of  ejectment  has  no  relation  to 
the  lien  of  a  judgment  creditor  on  the 
lands,  though  the  judgment  debtor  may 
sell  and  convey  them  with  possession  to 
the  party  setting  up  the  statute.  That 
statute  does  not  begin  to  run  in  such  case 
until  the  lands  have  been  sold  under  an 
execution  sued  out  on  the  judgment,  and 
the  purchaser  of  them  becomes  entitled 
to  a  deed;  because,  until  then,  there  is  no 
right  of  entry  or  of  action  against  the 
p?rty  so  in  possession.  The  possession, 
therefore,  is  not  adverse.  Pratt  v.  Pratt, 
90   U.   S.   704,   24  L.   Ed.   805. 

That  statute  begins  to  run  against  the 
judgment  creditor  only  when  he  is  such 
purchaser,  and  can  bring  ejectment. 
These  propositions  are  applicable  to  the 
statute  of  Illinois  of  1835  limiting  action 
for  the  recovery  of  lands  to  seven  years. 
Pratt  V.  Pratt,  96  U.  S.  704,  24  L.  Ed. 
80,1 

"After  the  deed  of  the  sheriff  under  the 
sale  on  the  junior  judgment,  the  posses- 
sion held  under  that  deed  was  a  posses- 
sion in  conflict  with  and  adverse  to  the 
title  then  held  by  plaintifif;  namely,  his 
deed  under  the  senior  judgment."  Pratt 
V.  Pratt,  96  U.  S.  704,  708.  24  L.  Ed_.  805. 
30.  Making  surveys. — Kirk  v.  Smith,  9 
Wheat.   241,  291,   6   L.   Ed.   81. 
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Disseisin. — See  post,  "Hostile  and  under  Claim  of  Right,"  VIII,  A,  6. 

b.  Possession  by  Agent. — Adverse  possession  by  an  agent  is  not  established 
where  it  appears  that  such  agent,  in  collecting  rent  for  the  land  in  controversy, 
represented  other  interests  adverse  to  the  claimants,  as  well  as  theirs.^^ 

c.  Possession  by  Tenant. — It  cannot  be  denied  that  an  adverse  possession  may 
be  kept  up  without  a  personal  residence  where  the  disseisor  gives  leases  to  ten- 
ants, puts  them  in  possession,  and  receives  the  rents,  claiming  the  land  as  his 
own.32  As  to  constructive  possession  generally,  see  post,  "Constructive  Pos- 
session," VIII,  A,  6,  c,  (2),  (b),  bb,  (bb).33 

d.  Question  of  Law  or  Fact. — Adverse  possession  is  a  question  of  law,  on 
which  the  court  has  a  right  to  instruct  the  jury.  The  fact  of  adverse  possession, 
in  its  legal  sense,  was  a  question  for  the  jury.^^ 


31.  Possession  by  agent. — McGuire  v. 
Blount,   199  U.   S.   142,   147,   50  L.    Ed.   125. 

Where  possession  by  an  agent  is 
claimed,  as  the  foundation  of  a  title  by 
adverse  possession,  such  agent  must  have 
been  in  possession  under  a  title  not  origi- 
nally consistent  with  that  of  the  true 
owners.  McGuire  v.  Blount,  199  U.  S. 
143,    147,    50    L.    Ed.   125. 

Where  one  had  entered  into  possession 
of  land  in  subordination  to  a  party  claim- 
ing under  one  title,  he  couW  afterwards 
recognize  a  claim  of  ownership  under  an- 
other title  by  taking  a  lease  from  such 
claimant,  and  his  possession  would  from 
that  time  be  in  subordination  to  the  rights 
of  such  claimant,  and  would  inaugurate 
an  adverse  possession  in  such  claimant 
under  that  title.  The  prior  entry  ccrald 
not  afTect  the  rights  of  such  claimant,  nor 
was  any  notice  to  the  owners  under  the 
other  title  necessary,  either  by  such 
claimant  or  the  party  in  possession,  of 
such  recognition  of  the  claimant's  title 
and  right  to  the  possession.  Holtzman  v. 
Douglas,  168  U.  S.  278,  283,  42  L.  Ed. 
46(3. 

32.  Possession  by  tenant. — Reed  v.  Pro- 
prietors of  Locks  and  Canals,  8  How. 
274,  292,  12  L,.  Ed.  1077;  Gregg  v.  Tes- 
son,  1  Black  150,  153,  17  L.  Ed.  74;  Mc- 
Iver  V.  Ragan,  2  Wheat.  25,  31,  4  L.  Ed. 
175;  Gregg  v.  Forsyth,  24  How.  179,  182, 
16  L.  Ed.  731;  Holtzman  v.  Douglas,  168 
U.  S.  278,  285,  42  L.  Ed.  466;  Peyton  v. 
Stith,  5  Pet.  485,  8  L-  Ed.  200,  where  it  is 
said  that  the  possession  of  the  tenant  is 
the  possession  of  the  landlord,  until  the 
statute  of  limitations  has  run  out.  See 
Willison  ZJ.  Watkins,  3  Pet.  43,  44,  7  L. 
Ed.  596;  Brobst  v.  Brock,  10  Wall.  519, 
532,  19  L.  Ed.  1002;  Carter  v.  Ruddy,  166 
U.  S.  493,  498,  41  L.  Ed.  1090.  See  the 
title  LANDLORD  AND  TENANT,  ante, 
p.    827. 

Where  under  title  acquired  by  D.  by 
purchase  at  a  tax  sale,  the  delivery  of  the 
deed  and  the  recording  thereof,  Mrs.  D. 
in  1867  claimed  title  to  the  land  and  de- 
manded possession  thereof  from  R.,  the 
occupant,  and  by  reason  of  the  under- 
standing then  arrived  at  between  herself 
and  R.  he  became  the  tenant  of  Mrs.  D. 
as  the  representative  of  the  heirs  at  law 
of  D.,  and  such  tenancy  continued  up  to 
the   commencement    of   this    action,    more 


than  twenty  years,  and  she  went  to  him 
under  a  claim  of  ownership  and  of  the 
right  to  immediate  possession  of  the  lot 
as  owner,  and  he  then  acknowledged  her 
right,  became  her  tenant  and  paid  rent  to 
her,  that  certainly  placed  Mrs.  D.,  as  the 
representative  of  the  heirs,  in  possession 
of  the  lot.  From  that  time  the  facts  are 
sufficient  upon  which  to  base  a  claim  of 
adverse  possession.  It  was  inaugurated 
when  R.,  under  his  agreement  with  Mrs. 
D.,  acknowledged  her  right  and  paid  her 
rent,  and  it  was  immaterial,  so  far  as  the 
heirs  are  concerned,  that  R.  had  before 
that  time  entered  upon  the  lot,  although 
under  no  claim  of  title  and  presumably  in 
subordination  to  the  title  of  plaintiff's 
predecessors.  Holtzman  v.  Douglas,  168 
U.  S.  278,  282,  42  L.  Ed.  466;  Harvey  v. 
Tyler,   2   Wall.   328,   17    L.    Ed.   871. 

The  principle  that  one  who  has  en- 
tered in  subordination  to  one  claimant  of 
the  title  cannot  set  up  title  by  adverse 
possession  against  him  without  first  va- 
cating and  retaking  possession  as  a  hos- 
tile entry,  or  doing  some  act  necessarily 
evincing  an  intention  to  put  an  end  to  his 
tenancy,  has  no  application  to  an  adverse 
possession  claimed  under  another  title 
through  the  occupation  of  the  person  so 
entering  and  recognizing  the  latter  claim 
and  remaining  in  possession  under  it,  pay- 
ing rent.  Such  adverse  possession  by  a 
tenant  was  sufficiently  inaugurated  by  this 
recognition  of  that  claim.  Holtzman  v. 
Douglas,  197   U.   S.  278,  282,  42  L.   Ed.   466. 

If  a  landlord  settles  a  tenant,  without 
bounds,  upon  a  tract  of  land,  he  is  in  pos- 
session to  the  limits  of  the  claim.  But 
if  the  tenant  is  restricted  by  metes  and 
bounds  to  a  part  only  of  the  land,  the 
landlord's  possession  is  in  like  manner 
limited.  Ellicott  v.  Pearl,  10  Pet.  412,  413, 
444,    9    L.    Ed.    475. 

33.  Enurement. — Though  a  first  entry 
was  without  claim  of  title  in  occupant  or 
any  other,  his  attornment  to  an  existing 
title  afterwards  will  make  his  possession 
relate  back  to  his  first  entry;  and  con- 
nected with  the  legal  possession,  give  to 
the  owner  of  that  title  all  the  benefits  of 
actual  occupation,  from  that  time.  Peyton 
V.  Stith,  5  Pet.  485,  493,  8  L.  Ed.  200. 

34.  Question  of  law  or  fact. — Brad- 
street  7'.  Huntington,  5  Pet.  402,  438,  8  L. 
Ed.    170. 
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2.  Actual  Possession. — The  adverse  possession  must  be  an  actual  posses- 
sion.^^ 

Occupation  and  Enclosure. — The  assumption  that  there  can  be  no  posses- 
sion to  defeat  an  adverse  title,  except  in  one  or  other  of  these  ways,  that  is,  by 
an  actual  residence,  or  an  actual  enclosure,  is  a  doctrine  wholly  irreconcilable 
with  principle  and  authority;  nothing  can  be  more  clear,  than  that  a  fence  is  not 
indispensable  to  constitute  a  possession  of  a  tract  of  land ;  the  erection  of  a  fence 
is  nothing  more  than  an  act  presumptive  of  an  intention  to  assert  an  ownership 
and  possession  over  the  property .^^ 


In  an  action  of  ejectment  in  which  the 
plaintiff  relied  upon  conveyances  to  its 
immediate  grantor,  coupled  with  posses- 
sion on  the  part  of  such  grantor,  it  was 
held  that  the  deeds  sufficiently  identified 
the  land  and  that  the  question  of  posses- 
sion was  rightly  left  to  the  jury.  Chesa- 
peake Beach  R.  Co.  v.  Washington,  etc., 
R.  Co.,   199  U.   S.  247,  50  L.   Ed.   175. 

It  is  the  exclusive  province  of  the  jury 
to  decide  what  facts  are  proved  by  com- 
petent evidence;  it  is  their  province  to 
judge  of  the  weight  of  testimony,  as  tend- 
ing, in  a  greater  or  less  degree,  to  prove 
the  facts  relied  upon,  to  establish  or  re- 
but an  adverse  possession.  Ewing  v.  Bur- 
net,  11    Pet.   41,   9    L.    Ed.   624. 

Of  course,  there  was  no  error  in  refus- 
ing to  instruct  the  jury  that  the  evidence 
was  not  sufficient  to  make  out  an  adverse 
possession.  Ewing  v.  Burnet,  11  Pet.  41, 
52,   9   L.    Ed.   624. 

Instruction. — Wl^ere  a  charge  taken 
literally  would  seem  to  superadd  other 
requisites;  as,  the  payment  of  taxes,  eject- 
ing the  prosecuting  trespassers  on  the 
let;  its  contiguity  to  the  defendant's  resi- 
dence, etc.;  held  that  such  is  not  the  fair 
construction  of  the  charge,  nor  the  ap- 
parent meaning  of  the  court.  These  cir- 
cumstances would  seem  to  have  been  al- 
luded to,  to  show  the  intention  with  which 
the  acts  previously  referred  to  were  done; 
in  which  view  they  were  important,  es- 
pecially the  uninterrupted  payment  of 
taxes  on  the  lot  for  twenty-four  successive 
years;  which  is  powerful  evidence  of  a 
claim  of  rijht  to  the  whole  lot.  Ewing  v. 
Burnet,  11  Pet.  41,  52,  9  L.  Ed.  624.  See, 
also,  post,  "Burden   of  Proof,"  XIV,  B,  .2. 

35.  Actual  possession. — United  States 
V.  Arredondo,  6  Pet.  691,  743,  8  L.  Ed. 
547;  Gregg  v.  Sayre.  8  Pet.  244,  249,  8  L. 
Ed.  932;  Armstrong  v.  Morrill.  14  Wall. 
120,  145,  20  L.  Ed.  765;  Brownsville  v. 
Cavazos,  100  U.  S.  138.  139,  25  L.  Ed.  574; 
Deputron  v.  Young,  134  U.  S.  241,  254,  33 
L.  Ed.  923;  Simmons  Creek  Coal  Co.  v. 
Doran,  142  U.  S.  417,  443,  35  L-  Ed.  1062; 
Ward  V.  Cochran,  150  U.  S.  597,  599,  37 
T,.  Ed.  1195:  Holtzman  v.  Douglas,  168  U. 
S.  278,  285.  42  L.  Ed.  466.  See,  also,  dis- 
senting opinion  of  Eield,  J.,  in  Stanley  v. 
Schwalby,  147  U.  S.  508,  524,  37  L.  Ed. 
259. 

"The  law  deems  every  man  to  be  in 
the  legal  seisin  and  possession  of  land  to 
which  he  hns  a  perfect  and  complete 
title;   this    seisin   and   possession   is    coex- 


tensive with  his  right,  and  continues  till 
he  is  ousted  thereof  by  an  actual  adverse 
possession.  This  is  a  settled  principle  of 
the  common  law,  recognized  and  adopted 
by  this  court,  in  Green  v.  Liter,  8  Cranch 
229,  230,  3  L.  Ed.  545;  Barr  v.  Gratz,  4 
Wheat.  213,  233,  4  L-  Ed.  553;  Society 
for  the  Propagation  of  the  Gospel  v.  Paw- 
let,  4  Pet.  480,  504,  506,  7  L.  Ed.  927; 
Clarke  v.  Courtney,  5  Pet.  319,  354,  8  L. 
Ed.  140,  and  is  not  now  to  be  questioned." 
United  States  v.  Arredondo,  6  Pet.  691, 
743,  8  L.  Ed.  547.  See,  also,  Chesapeake 
Beach  R.  Co.  v.  Washington,  etc.,  R.  Co., 
199  U.   S.  247;,   250,   50   L.    Ed.   175. 

"A  possession  not  actual,  but  construct- 
ive; not  exclusive,  but  in  participation 
with  the  owner  or  others,  falls  very  far 
short  of  that  kind  of  adverse  possession 
which  deprives  the  true  owner  of  his 
title."  Ward  v.  Cochran,  150  U.  S.  597, 
608,   37   L.    Ed.   1195. 

An  elder  legal  title  to  a  lot  of  ground 
gives  a  right  of  possession,  as  well  as 
the  legal  seisin  and  possession  thereof, 
coextensive  with  the  right;  which  con- 
tinues until  there  is  an  ouster  by  actual 
adverse  possession,  or  the  right  of  pos- 
session becomes  in  some  other  way 
barred.  Ewing  v.  Burnet,  11  Pet.  41,  9  L. 
Ed.  624. 

A  special  verdict,  finding  that  defend- 
ant's grantor,  in  the  year  1868,  entered 
into  tiie  possession  of  the  land  in  con- 
troversy in  this  case,  under  a  claim  of 
ownership  thereto,  and  that  he  remained 
in  the  open,  continued,  notorious,  and  ad- 
verse possession  thereof  for  the  period  of 
sixteen  years  thereafter  and  until  he  sold 
and  transferred  the  same  to  the  defend- 
ant in  this  case,  is  defective  as  a  founda- 
tion for  a  judgment  for  defendant  in  that 
it  did  not  find  the  possession  to  be  actual 
and  exclusive.  Ward  z'.  Cochran,  150  U. 
S.    597,    599.    37    L-    Ed.    1195. 

Necessity  and  effect  of  color  of  title. 
—See  post,  "Color  of  Title,"  VIII,  A.  6,  c. 

36.  Occupation  and  enclosure. — Ellicott 
V.  Pearl,  10  Pet.  412,  413,  444,  9  L.  Ed. 
475;  Fletcher  z;.  Fuller,  120  U.  St  534,  543, 
30  L.  Ed.  759;  Ewing  v.  Burnet,  11  Pet. 
41,   9   L.    Ed.   624. 

"In  Ewing  V.  Burnet,  11  Pet.  41,  53,  9 
L.  Ed.  624,  it  was  held  that  neither  actual 
occupancy  nor  cultivation  nor  residence 
was  necessary  to  constitute  actual  pos- 
session; that  where  the  property  is  so 
situated  as  not  to  admit  of  any  permanent 
useful    improvements,    and    the    continued 


LIMITATION  OF  ACTIONS,  ETC. 


937 


Improvements,  Cultivation  and  Cutting  Timber. — But  there  are  many 
other  acts,  which  are  equally  evincive  of  such  an  intention  of  asserting  such 
ownership  and  possession ;  such  as  entering  upon  land  and  making  improve- 
ments thereon;  raising  a  crop  of  corn;  felling  and  selling  the  trees  thereon- 
under  color  of  title.^'^ 

Residence. — Where  the  statute  requires  "residence,"  an  occupation  and  use 
of  an  adjoining  lot  as  a  place  of  business  in  connection  with  the  residence,  has 
been  held  sufficient.^  ^ 

3.  Notorious  and  Visibi,e;  Possession. — The  possession  must  be  an  open 
and  notorious  possession.^^ 


claim  of  the  party  has  been  evidenced  by 
public  acts  of  ownership,  such  as  he  would 
exercise  over  property  which  he  claimed 
in  his  own  right,  and  would  not  exercise 
over  property  he  did  not  claim,  such  pos- 
session will  create  a  bar  under  the  stat- 
ute of  limitations;  that  what  acts  may  or 
may  not  constitute  a  possession  are  neces- 
sarily varied,  and  depend  to  some  extent 
upon  the  nature,  locality  and  use  to  which 
the  property  may  be  applied,  the  situa- 
tion of  the  parties,  and  a  variety  of  cir- 
cumstances which  have  necessarily  to  be 
taken  into  consideration  in  determining 
the  question.  And  so  possession  of  an 
improved  portion  of  a  tract  of  land,  un- 
der a  conveyance  in  fee  of  the  whole,  is 
construed  to  be  coextensive  with  the 
grant.  And  where  a  party  purchases  land 
adjoining  a  tract  of  which  he  is  already 
in  the  occupancy,  he  will  be  considered  as 
at  once,  in  point  of  law,  in  the  possession 
of  the  newly-acquired  tract,  when  the  lat- 
ter is  vacant,  or  at  least  not  held  under  an 
adverse  possession."  Simmons  Creek 
Coal  Co.  V.  Doran,  142  U.  S.  417,  442,  35 
L.  Ed.  1062.  See,  also,  Harris  v.  Mc- 
Govern,  99  U.  S.  161,  167,  25  L.  Ed.  317; 
Harter  v.  Twohig,  158  U.  S.  448,  453,  39 
L.  Ed.  1049;  Ellicott  v.  Pearl,  10  Pet.  412, 
442,  9  L.  Ed.  475;  Fletcher  v.  Fuller,  120 
U.  S.  534,  543,  30  L.  Ed.  579. 

So  where  it  appears,  that  the  proprie- 
tors of  the  contiguous  lots,  by  a  deposit 
of  earth  and  other  means,  contributed  to 
the  new  formation  on  the  shore  of  the 
river;  so  that  this  formation  was  not 
wholly  attributable  to  the  action  of  the 
tides.  And  it  may  be  well  contended,  that 
this  labor  of  the  proprietors  made  their 
claim  and  possession  of  the  water  lot  as 
notorious  as  if  it  had  been  surrounded 
by  an  inclosure.  It  appears,  too,  that  the 
wharf  and  warehouse  were  erected  on  the 
lot  in  dispute,  as  soon  as  it  was  suscep- 
tible of  occupation.  These  facts  con- 
nected with  the  possession  of  the  adjacent 
lot,  since  1785,  present  a  strong  ground 
to  presume  a  title.  A  mere  intruder  is 
limited  to  his  actual  possession;  and  that 
the  rights  of  a  riparian  proprietor  do  not 
attach  to  him,  is  correct.  He  can  have 
no  rights  beyond  his  possession.  The 
doctrines  of  the  common  law  on  this  sub- 
ject have  been  taken  substantially  from 
the  civil  law.  In  the  case  of  the  New- 
Orleans  V.  United  States,  10  Pet.  662,  9 
L.    Ed.    573,    this    doctrine    was    examined, 


especially  in  reference  to  the  laws  of 
Spain.  Watkins  v.  Holman,  16  Pet.  25, 
54,   10   L.   Ed.  873. 

And  where  one  of  the  grantors  of  the 
defendants,  in  the  spring  of  1864,  took 
actual  possession  of  the  land,  claiming 
title  under  a  mesne  conveyance,  fenced 
and  occupied  the  lands,  and  he  and  his 
several  grantees,  including  the  defendants, 
have  since  that  time  to  the  present  been 
in  the  actual,  peaceable,  open,  continuous, 
exclusive,  and  adverse  possession  of  the 
land,  claiming  title  thereto  in  good  faith 
against  all  the  world,  under  the  said  sev- 
eral mesne  conveyances,  it  constitutes  an 
adverse  possession  of  the  land.  Green  v. 
Liter,  8  Cranch  229,  3  L.  Ed.  545;  Harris 
V.  McGovern,  99  U.  S.  161,  167,  25  L.  Ed. 
31?. 

37.  Improvements,  cultivation  and  cut- 
ting timber. — Ellicott  v.  Pearl,  10  Pet.  412, 
413,   9    L.    Ed.   475. 

Where,  as  acts  of  ownership  and  pos- 
session, the  plaintiff  claims  he  entered 
upon  the  premises  in  good  faith  in  pur- 
suance of  his  deed;  that  he  thereupon 
proceeded  to  clear  the  land  of  its  timber 
and  to  prepare  it  for  occupation;  that  he 
put  sidewalks  along  the  sides  of  a  por- 
tion of  it;  that  he  put  them  there  as  the 
owner  of  the  ground  for  its  convenient 
use  and  to  improve  and  enhance  its  value; 
that  as  such  owner  and  claimant  he  caused 
water  to  be  conducted  to  some  part  of 
the  premises;  that  he  paid  taxes  on  the 
premises,  and  that  he  has  always,  since 
purchasing  the  ground,  claimed  to  own  it, 
and  has  openly  and  publicly  exercised 
control  over  it,  if  these  assertions  of  plain- 
tifif  are  true,  and  these  acts  were  done  by 
him  or  his  agents,  they  constituted  in  him 
such  a  possessory  title  to  the  premises  in 
dispute  as  the  government  will  protect  as 
against  any  other  person  claiming  by  a 
similar  or  subsequent  possessory  title. 
Carter  v.  Ruddy,  166  U.  S.  493,  499,  41  L. 
Ed.    1090. 

38.  Residence. — Gregg  v.  Forsyth,  24 
How.  179,  181,  16  L.  Ed.  731. 

39.  Notorious  and  visible  possession. 
— Armstrong  v.  Morrill,  14  Wall.  120,  145, 
20  L.  Ed.  765;  Ricard  v.  Williams,  T 
Wheat.  59,  121,  5  L.  Ed.  398;  Ewing  v. 
Burnet,  11  Pet.  41,  9  L.  Ed.  624;  Hogan 
r.  Kurtz,  94  U.  S.  773,  780,  24  L.  Ed.  317; 
King  V.  Pardee,  96  U.  S.  90,  24  L.  Ed.  666; 
Deputron  v.  Young,  134  U.  S.  241.  254,  35 
L.    Ed.   9?3;   Ward  v.   Cochran,    150   U.    S. 
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4.  Exci^usivE  Possession. — In  order  to  create  a  title  springing  out  of  posses- 
sion, such  possession  must  be  adverse  and  exclusive,^*^  although  an  actual 
occupation   or  enclosure   is  unnecessary.^ ^      And  if  exclusive,   it   is   adverse,   in 


597,  37  L,.  Ed.  1195;  Holtzman  v.  Douglas, 
168  U.  S.  278,  285,  42  L.  Ed.  466;  Mc- 
Guire  v.  Blount,  199  U.  S.  142,  147,  50  L. 
Ed.   125. 

"Secret  possession  will  not  do,  as  pub- 
licity and  notoriety  are  necessary  as  evi- 
dence of  notice  and  to  put  those  claiming 
an  adverse  interest  upon  inquiry."  Arm- 
strong V.  Morrill,  14  Wall.  120,  145,  20  L- 
Ed.   765. 

And  if  the  jury  should  find  such  posses- 
sion, it  gave  title  under,  and  according 
to,  the  Spanish  or  civil  law,  which  was  in 
force  in  Upper  Louisiana,  at  the  date  of 
the  treaty  by  which  Louisiana  was  ac- 
quired by  the  United  States,  and  re- 
mained in  force  and  unabrogated  by  any 
law  of  the  district  of  Louisiana,  or  of 
Missouri,  down  to  a  period  as  late  as  Oc- 
tober, 1818.  Strother  v.  Lucas,  12  Pet. 
410,  411,  461,  9   L.  Ed.   1137. 

In  McGuire  v.  Blount,  199  U.  S.  142, 
147,  50  L.  Ed.  125,  it  was  held  that  the 
plaintiffs  certainly  did  not  establish  or 
introduce  testimony  fairly  tending  to  es- 
tablish that  open,  notorious,  continuous, 
adverse  possession  which  gives  a  title  by 
prescription.  While  the  defendants  below 
did  not  show  complete  title  in  themselves, 
they  were  not  mere  interlopers  or  tres- 
passers, but  were  claiming  the  lands  un- 
der deeds,  and  were  entitled  to  show  as  a 
defense  in  ejectment  an  outstanding  title 
in  another. 

Where  acts  of  ownership  have  been 
done  upon  land,  which,  from  their  nature, 
indicate  a  notorious  claim  of  property  in 
it,  and  are  continued  for  twenty-one 
years,  with  the  knowledge  of  an  adverse 
claimant,  without  interruption  or  an  ad- 
verse entry  by  him  for  twenty-one  years; 
such  acts  are  evidence  of  an  ouster  of 
the  former  owner,  and  of  an  actual  ad- 
verse possession  against  him;  where  the 
property  was  not  susceptible  of  a  more 
strict  and  definite  possession  than  had 
been  so  taken  and  held,  and  the  con- 
tinued claim  of  the  party  has  been  evi- 
denced by  public  acts  of  ownership,  such 
as  he  would  exercise  over  property  which 
he  claimed  in  his  own  right,  and  could 
not  exercise  over  property  which  he  did 
not  claim,  it  i  ^  enough.  Ewing  v.  Burnet, 
11  Pet.  41,  9  L.  Ed.  624;  Simmons  Creek 
Coal  Co.  V.  Doran,  142  U.  S.  417,  442,  35 
L.  Ed.  1062. 

In  Hogan  v.  Kurtz,  94  U.  S.  773,  780,  24 
L.  Ed.  317,  it  was  said:  "Better  proof  to 
show  that  persons  claiming  title  to  the 
premises  were  notified  that  her  posses- 
sion was  adverse  and  hostile  to  their 
claim  can  hardly  be  imagined  than  what 
is  exhibited  in  the  case  before  the  court. 
Thirty  years  before  the  present  suit  was 
commenced,  a  common-law  action  of  eject- 
ment'was  instituted  for  the  same  premises, 


in  which  the  father  and  the  grantors  of 
the  plaintiffs  were  described  as  the  les- 
sors of  the  fictitious  plaintiff  in  su"it,  and 
it  appears  that  the  suit  was  defeated  by 
the  testatrix  of  the  defendant,  aided  by 
her    second   husband,    then   in   full   life." 

As  notice  of  title. — Lea  v.  Polk  County 
Copper  Co.,  21  How.  493,  16  L.  Ed.  203; 
Bowman  v.  Wathen,  1  How.  189,  196,  11 
L.  Ed.  97;  Hughes  v.  United  States,  4 
Wall.  232,  18  L.  Ed.  303.  See  post,  "Ef- 
fect of   Adverse  Possession,"  VIII,   C. 

40.  Exclusive  possession. — Lowndes  v. 
Huntington,  153  U.  S.  1,  31,  38  L.  Ed. 
615;  Gregg  v.  Sayre,  8  Pet.  244,  249,  8  L. 
Ed.  932;  Armstrong  v.  Morrill,  14  Wall. 
120,  145,  20  L.  Ed.  765;  Hogan  v.  Kurtz, 
94  U.  S.  773,  780,  24  L.  Ed.  317;  Deputron 
V.  Young,  134  U.  S.  241,  254,  33  L.  Ed.  923; 
Stanley  v.  Schwalby,  147  U.  S.  508,  523, 
37  L.  Ed.  259,  per  Field,  J.,  dissenting; 
Ward  V.  Cochran,  150  U.  S.  597,  37  L.  Ed. 
1195;  Whitney  v.  United  States,  167  U. 
S.  529,  546,  42  L.  Ed.  263;  Holtzman  v. 
Douglas,  168  U.  S.  278,  285,  42  L.  Ed.  466; 
Peabody  v.  United  States,  175  U.  S.  546, 
550,  44  L.   Ed.  267. 

Where,  up  to  the  commencement  of  the 
action,  a  mixed  possession  of  the  land, 
and  a  continued  litigation  respecting  it, 
existed,  and  there  was  no  actual  occupa- 
tion of  a  large  portion  of  it,  held,  that  no 
prescription  could  be  maintained  by 
either  party,  and  that  the  case  must  be 
determined  on  the  documentary  evidence 
of  title.  Brownsville  v.  Cavazos,  100  U. 
S.   138,   139,   25   L.    Ed.    574. 

"The  plaintifif  had  no  cause  of  complaint 
to  a  charge  stating  that  exclusive  appro- 
priation, by  an  actual  occupancy,  notice  to 
the  public,  and  all  concerned  of  the  claim, 
and  enjoj^ment  of  profits  by  defendant, 
were  all  necessary."  Ewing  v.  Burnet,  11 
Pet.  41,  52,  9  L.   Ed.  624. 

Ouster  or  disseisin. — "An  ouster  or  dis- 
seisin is  not,  indeed,  to  be  presumed  from 
the  mere  fact  of  sole  possession;  but  it 
may  be  proved  b}^  such  possession,  ac- 
companied with  a  notorious  claim  of  an 
exclusive  right.  And  if  such  exclusive 
possession  will  run  against  the  heirs,  it 
will,  by  parity  of  reason,  run  against  the 
creditors."  Ricard  v.  Williams,  7  Wheat. 
59,  121,  5  L.  Ed.  398.  See.  also,  Ward  v. 
Cochran,  150  U.  S.  597,  606,  37  L.  Ed. 
1195. 

41.  Actual  occupation  or  enclosure. — 
Fletcher  v.  Fuller,  120  U.  S.  534,  543.  30 
L.  Ed.  759.  See  ante,  "Actual  Posses- 
sion," VIII,   A,  2. 

What  constitutes  adverse  and  exclusive 
possession  of  a  large  tract  of  land  de- 
pends to  some  extent  upon  circumstances, 
the  fact  varying  with  different  conditions, 
such  as  the  general  state  of  the  surround- 
ing country,  whether  similar  land  is  cus- 
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whatever  relation,  as  to  interest  and  privity,  the  possessor  may  stand  to  others.* 2 
5.  Continuous  Possession — a.  In  General. — It  is  the  well-settled  law  that 
the  possession,  in  order  that  it  may  vest  a  right  under  the  statute  of  limitations 
or  bar  the  recovery,  must  be  continuous  and  uninterrupted  as  well  as  open, 
notorious,  actual,  exclusive,  and  adverse  ;*2  although  the  occupant  need  not  be 
on  the  premises  continually,  if  there  be  a  continual  intention  to  continue  the 
possession  or  to  return  to  the  premises,  and  if  the  kind  and  frequency  of  the 


tomarily  devoted  to  pasturage  or  to  the 
raising  of  crops;  to  the  growth  of  timber 
or  to  mining,  or  other  purposes.  That 
which  might  show  substantial  possession, 
exclusive  in  its  character,  where  the  land 
was  devoted  to  the  grazing  of  numerous 
cattle,  might  be  insufficient  to  show  the 
same  kind  of  possession  where  the  land 
was  situated  in  the  midst  of  a  large  popu- 
lation and  the  country  devoted,  for  in- 
stance, to  manufacturing  purposes.  United 
States  V.  Pendell,  185  U.  S.  189,  197,  46 
L.  Ed.  866. 

As  affected  by  lack  of  proper  title. — 
See  post,  "Paper  Title  Not  Essential," 
VIII,  A,  6,  c,   (1),  (a),  cc._ 

42.  Regardless  of  privity.— Bradstreet 
V.  Huntington,  5  Pet.  402,  440,  8  L-  Ed. 
170. 

"Wherever  the  proof  is  that  one  in  pos- 
session holds  for  himself,  to  the  exclusion 
of  all  others,  the  possession  so  held  must 
be  adverse  to  all  others,  whatever  rela- 
tion, in  point  of  interest  or  privity,  he 
may  stand  in  to  others.  Such,  certainly, 
is  the  view  taken  of  the  law,  in  the  rea- 
soning of  this  court,  in  the  case  of  Willi- 
son  V.  Watkins,  3  Pet.  43,  7  L.  Ed.  596; 
and  with  express  reference  to  lessors, 
mortgagors,  trustees  and  tenants  in  com- 
mon." Bradstreet  v.  Huntington,  5  Pet. 
402,   440,   8    L.    Ed.   170. 

Under  Spanish  law. — "The  law  which 
gave  a  title  in  fee  to  a  village  lot,  by  a 
continued  residence  of  four  years  in  a 
house,  neither  did  nor  could  apply  to  a 
common  field  lot,  used  only  for  cultiva- 
tion or  pasturage,  the  owner  of  which 
could  derive  no  advantage  from  his  mere 
right  of  property,  if  the  adjoining  owners 
did  not  keep  the  common  fence  m  repair, 
or  pay  the  syndic  for  doing  it.  That  such 
regulations  were  authorized  by  the  writ- 
ten law  of  Spain,  in  royal  orders,  and  by 
the  unwritten  law  of  use,  custom  and 
fuero,  has  been  seen,  and  that  such  usages 
and  customs  were  valid;  that  local  usage 
and  custom  in  relation  to  municipal  regu- 
lations, was  not  the  law  of  the  villages 
only,  but  of  the  metropolis  of  the  prov- 
ince, and  equally  binding  as  the  local  law, 
is  clearly  established,  by  the  able  and 
unanimous  opinion  of  this  court,  in  New 
Orleans  v.  United  States,  10  Pet.  662,  712, 
716,  724,  730,  731,  9  L.  Ed.  573."  Strother 
V.    Lucas,   12   Pet.   410,_  457,  9   L-    Ed.   1137. 

As  to  weight  of  evidence  of  pasturage, 
see  post,  "Sufficiency  of  Evidence," 
XIV,  D. 

Examples  of  exclusive  possession. — Al- 
though there  was  no  fence  around  this  lot 


during  the  period  in  question,  yet  it  was 
occupied  by  the  tenant  for  the  purposes 
of  his  business,  that  of  marble  and  stone 
cutting,  and  although  every  foot  of  the 
property  was  not  covered  by  his  material, 
yet  it  was  placed  upon  the  lot  in  a  con- 
venient manner  to  be  used  by  him  in  the 
prosecution  of  his  business,  and  in  a  man- 
ner which  showed  that  his  possession  was 
not  in  connection  with  any  others,  but  was 
exclusive  and  perfect  in  himself.  Holtz- 
man  v.  Douglas,  168  U.  S.  278,  284,  42  L. 
Ed.   466. 

Where  a  valuable  sand  bank  is  ex- 
clusively possessed  and  used  by  the  de- 
fendant, for  his  own  benefit,  by  using  and 
selling  the  sand,  and  this  occupancy  is 
notorious  to  the  public  and  all  concerned, 
this  fully  meets  all  the  requisites  before 
stated,  to  constitute  adverse  possession  in 
such  defendant.  Ewing  v.  Burnet,  11  Pet. 
41,   53,   9   L.   Ed.   624. 

43.  In  general. — Armstrong  v.  Morrill, 
14  Wall.  120,  145,  20  L.  Ed.  765;  Hogan  v. 
Kurtz,  94  U.  S.  773,  780,  24  L.  Ed.  317; 
Deputron  v.  Young,  134  U.  S.  241,  254,  33 
L.  Ed.  923;  Stanley  v.  Schwalby,  147  U. 
S.  508,  523,  37  L.  Ed.  259,  per  Field,  J., 
dissenting;  Ward  v.  Cochran,  150  U.  S. 
597,  607,  37  L.  Ed.  1195;  Holtzman  v. 
Douglas,  168  U.  S.  278,  285,  42  L.  Ed.  466; 
Peabody  v.  United  States,  175  U.  S.  546, 
550,  44  L.  Ed.  267;  McGuire  v.  Blount,  199 
U.  S.  142,  147,  50  L.   Ed.   125. 

"Continuity  of  possession  is  also  one  of 
the  essential  requisites  to  constitute  such 
and  adverse  possession  as  will  be  of  effi- 
cacy under  the  statute  of  limitations.  When- 
ever a  party  quits  the  possession,  the 
seisin  of  the  true  owner  is  restored,  and 
a  subsequent  wrongful  entry  by  another 
constitutes  a  new  disseisin,  and  it  is 
equally  well  settled  that  if  the  continuity 
of  possession  is  broken  before  the  expira- 
tion of  the  period  of  time  prescribed  by 
the  statute  of  limitations,  an  entry  within 
that  time  destroys  the  efficacy  of  all  prior 
possession,  so  that  to  gain  a  title  under 
the  statute,  a  new  adverse  possession  for 
the  time  limited  must  be  taken  for  that 
purpose."  Armstrong  v.  Morrill,  14  Wall. 
120,   146,   20   L.   Ed.    765. 

Such  a  possession,  it  is  conceded,  "if 
continued  without  interruption  for  the 
whole  period  which  is  prescribed  by  the 
statute  for  the  enforcement  of  the  right 
of  entry,  is  evidence  of  a  fee,  and  bars 
the  right  of  recovery.  Independently  of 
positive  statute  l?w,  such  a  possession 
affords  a  presumntion  that  all  the  claim- 
ants   to    the    land    acquiesce   in    the   claim 
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acts   of  occupancy  consist   with   the   condition   of  the   property  and   its   uses   in 
reference  to  the  circumstances  of  the  possessor.^'* 

b.  Tacking  Several  Possessions  Together. — To  make  out  the  defense  of  ad- 
verse possession,  the  jury  must  find  from  the  evidence  that  the  defendants,  in 
person  or  by  their  tenants,  have  for  more  than  twenty  years  held  actual,  ex- 
clusive, continuous,  open,  notorious  and  adverse  possession  of  the  said  prem- 
ises, and  they  cannot  extend  their  possession  by  tacking  it  to  the  prior  posses- 


so  evidenced  and  enforced,  or  that  they 
forbear  for  some  substantial  reason  to 
controvert  the  claim  of  the  possessor  or 
to  disturb  him  in  the  enjoyment  of  the 
premises."  Arrostrong  v.  Morrill,  14  Wall. 
120,  145,  20  L.  Ed.  765;  Hogan  v.  Kurtz,  94 
U.  S.  773,  24  L.  Ed.  317,  is  to  the  same 
effect.  The  authorities  in  Nebraska  are 
substantially  to  the  same  effect  on  ques- 
tions of  title  by  adverse  possession.  Ward 
V.  Cochran,  150  U.  S.  597,  607,  37  L-  Ed. 
1195. 

Contradictory  evidence  as  to  continuous 
adverse  possession  weighed  and  held  suffi- 
cient to  establish  it.  Lea  v.  Polk  County 
Copper  Co.,  21  How.  493,  500,  16  L.  Ed. 
20."?. 

Broken  by  forfeiture  for  nonpayment  of 
taxes. — Where  the  lands  of  A.  in  the  ad- 
verse possession  of  B.  were  forfeited  to 
the  state  of  Virginia  under  its  act  of 
27th  of  February,  1835,  declaring  forfei- 
tures for  nonpayment  of  taxes,  but  were 
allowed  by  a  subsequent  and  private  act 
to  be  redeeined  by  the  original  owner, 
held  that  the  forfeiture  to  the  state  broke, 
in  point  of  law,  the  continuity  of  the  ad- 
verse possession,  and  that  such  adverse 
possession  (though  it  might  have  been,  in 
fact,  continuous)  having  been,  in  law,  thus 
broken,  was  neither  restored  upon  the 
redemption  so  as  to  be  continuous  in  law, 
nor  was  it  so  effected  as  that  the  person 
holding  adversely  could  tack  the  adverse 
possession  prior  to  the  forfeiture  to  the 
adverse  possession  subsequent  to  the  re- 
demption and  so  make  it  out  a  term  of 
adverse  .possession  which  a  statute  re- 
quired in  order  to  give  title.  Armstrong 
V.   Morrill,  14  Wall.  120,  20  L-   Ed.  765. 

Connected  with  color  of  title.— The  pos- 
session must  be  continuous,  and  connected 
with  color  of  title,  legal  or  equitable. 
There  must  be  a  right  of  entry  in  some 
one  else  to  be  tolled  by  this  possession 
and  the  possession  must  be  adverse  to 
this  right  of  entry.  Pratt  v.  Pratt,  96  U. 
S.    704,    707,    24   L.    Ed.    805. 

44.  Literally  continuous  presence  un- 
necessary.— "To  constitute  a  continuous 
possession  it  is  not  necessary  that  the 
occupant  should  be  actually  upon  the 
premises  continually.  The  mere  fact  that 
time  intervenes  between  successive  acts 
of  occupancy  does  not  necessarily  destroy 
the  continuity  of  the  possession.  The 
kind  and  frequency  of  the  acts  of  oc- 
cupancy necessary  to  constitute  a  con- 
tinuous possession  depend  somewhat  on 
the  condition  of  the  property,  and  the  uses 
to  which  it  is  adapted  in  reference  to  the 
circumstances    and    situation    of    the    pos- 


sessor, and  partly  on  his  intention.  If,  in 
the  intermediate  time  between  the  dif- 
ferent acts  of  occupancy,  there  is  no  ex- 
isting intention  to  continue  the  posses- 
sion, or  to  return  to  the  enjoyment  of  the 
premises,  the  possession,  if  it  has  not 
ripened  into  a  title,  terminates,  and  can- 
not afterwards  be  connected  with  a  subse- 
quent occupation  so  as  to  be  made  avail- 
able toward  gaining  title;  while  such  con- 
tinual intention  might,  and  generally 
would,  preserve  the  possession  unbroken." 
Fletcher  v.  Fuller,  120  U.  S.  534,  554,  3a 
L.   Ed.   759. 

The  exclusive  working  of  a  quarry,  un- 
der claim  of  title  to  the  whole  tract  by 
virtue  of  conveyances  in  which  it  was  de- 
scribed, might  operate  in  law  to  carry  the 
possession  over  the  whole;  and  the  pay- 
ment of  taxes  thereon  might  authorize  the 
jury  to  infer  a  continuous  possession  of 
the  whole,  notwithstanding  any  temporary 
and  occasional  intrusion  by  others  upon  a 
different  part  of  the  tract,  which  did  not 
interfere  with  the  work.  Fletcher  v.  Ful- 
ler, 120  U.  S.  534,  553,  30  L.   Ed.  759. 

Abandonment. — Where  the  tracks  of  the 
railroad,  under  which  possession  is 
claimed,  were  on  the  land  and  when  the 
plaintiff  exhibits  a  series  of  deeds  pur- 
porting to  convey  the  property,  the  last 
one  to  itself,  it  is  to  be  presumed  that 
possession  followed  the  title  until  the  dis- 
possession by  the  defendant  took  place. 
Lazarus  v.  Phelps,  156  U.  S.  202,  204,  205, 
39  L.  Ed.  397.  See  Bradshaw  v.  Ashley, 
180  U.  S.  59,  62,  66,  45  L-  Ed.  423.  The 
defendant  did  not  hold  for  such  a  length 
of  time,  free  from  dispute,  that  abandon- 
ment to  it  by  the  plaintiff  could  be  in- 
ferred. The  suit  was  begun  on  January  13, 
1902,  and  the  possession  of  the  defendant 
i^  not  carried  back  beyond  1898,  if  so  far. 
Chesapeake  Beach  R.  Co.  v.  Washington, 
etc.,  R.  Co.,  199  U.  S.  247,  249,  50  L-  Ed. 
179. 

It  being  averred  that  a  former  owner  of 
a  tract  of  land,  having  slept  upon  her 
claim  till  1818,  must  be  considered  as 
having  abandoned  it,  it  was  testified  at 
the  trial  that  she  had  made  a  verbal  sale 
of  the  two  lots  to  A.  and  so  found  by  the 
jury.  Assuming  that  the  fact  of  such  sale 
is  established,  it  is  immaterial,  whether 
such  sale  passed  the  title  or  not;  it  was, 
when  taken  in  connection  with  the  other 
circumstances  of  the  case,  powerful,  if 
not  conclusive,  evidence,  that  she  had 
abandoned  as  well  the  possession  as  the 
n""ht  to  the  lots  in  controversy,  withotit 
the  intention  to  reclaim  either;  that  A 
took    and    held   possession    in   good  faith. 
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sion  of  any  person  who,  during  such  prior  possession,  did  not  claim  any  title  or 
right  to  the  premises."*^ 

Occupants  Holding  in  Privity. — But  where  two  or  more  hold  in  privity,  one 
with  another,   their   possessions  may  be  tacked  together.'*^ 


and  with  good  faith  purchased  from  other 
claimants,  which  he  might  lawfully  do,  to 
complete  his  title.  If  it  was  a  fact,  then 
the  continued  possession  of  A  and  the  de- 
fendant entitled  the  latter  to  all  the  ben- 
efit of  the  Spanish  law  of  prescription, 
whether  of  thirty,  twenty  or  ten  years, 
according  to  the  rules  laid  down,  as  taken 
from  the  Recopilacion  and  Partidas,  in 
White,  68-9.  The  destruction  of  the  com- 
mon fence  of  the  common  field  lots,  in 
1798-9,  was  a  sufficient  excuse  for  A.  or 
C,  a  claimant  under  him,  not  continuing 
the  actual  possession  and  cultivation  of 
their  lots,  until  the  other  owners  would 
join  in  rebuilding  the  fence.  The  change 
of  government  in  1804,  with  the  conse- 
quent uncertainty  of  titles,  was  the  rea- 
son for  leaving  the  lots  open,  which  ought 
not  to  be  overlooked;  that  there  was  no 
actual  or  intended  abandonment  by  A., 
might  well  have  been  found  by  the  jury, 
from  the  judicial  sale  to  C.  in  1801;  or  by 
C  from  the  sale  to  the  defendant  in  1808. 
On  these  facts,  the  laws  of  Spain  would 
consider  the  possession  as  continued  from 
1798  to  1808.  Strother  v.  Lucas,  12  Pet. 
410.    411,    4.56.    9    L.    Ed.    1137. 

Death  of  owner  and  reception  of  rents 
by  widow. — Where  a  claim  to  land  was 
maintained  upon  an  uninterrupted  pos- 
session of  forty  years,  the  death  of  the 
original  holder  and  subsequent  reception 
of  rent  by  his  widow,  did  not  break  the 
continuity  of  possession.  She  is  liable  to 
account  for  the  rent  to  the  heirs.  There 
was  no  abatement  by  a  stranger  at  his 
death,  nor  entry  or  disseisin  of  his  heirs 
by  the  widow.  Reed  v.  Proprietors  of 
Locks  and  Canals,  8  How.  274,  12  L.  Ed. 
107?. 

Instruction. — Where  the  court  instructed 
the  jury  that  if  they  should  find  that  the 
patent  for  the  land,  under  which  the  title 
of  the  tenant  was  derived,  did  not  cover 
all  the  land,  yet,  if  they  found  from  the 
evidence  that  the  tenants,  or  any  of  them, 
or  those  claiming  under  them,  had  had 
possession  of  the  land  in  contest  for 
thirty  years  next  before  the  commence- 
ment of  the  demandants'  suit,  they  must 
find  for  the  tenants,  although  not  stating. 
that  the  possession  was  adversary  and 
uninterrupted,  during  the  whole  thirty 
years;  it  was  held,  that,  under  the  peculiar 
circumstances  of  the  case,  the  instruction 
was  definite  and  unambiguous  in  its  pur- 
port and  effect,  and  such  as  the  law  jus- 
tifies. Ellicott  V.  Pearl,  10  Pet.  412,  413, 
44.5.  9   L.   Ed.  475. 

Under  the  statute  of  Texas  prescribing 
the  limitations  of  actions  for  the  recoverv 
of  real  property,  "peaceable  possession" 
IS  described  as  "such  as  is  continuous,  and 
not  interrupted  by  adverse  suit  to  recover 


the  estate."  (Dissenting  opinion  of  Field, 
J.)  Stanley  v.  Schwalby,  147  U.  S.  508, 
524,   37    L.    Ed.   259. 

45.  Tacking  several  possessions  to- 
gether.— Holtzman  v.  Douglas,  168  U.  S. 
278,  285,  42  L-  Ed.  466;  Ward  v.  Cochran, 
150  U.    S.   597,   37   L.    Ed.   1195. 

In  an  action  of  ejectment,  where  the 
defendant  pleads  the  statute  of  limitations, 
he  must  connect  his  own  possession  with 
the  adverse  possession  and  title  of  an- 
other person  which  is  set  up  as  a  defense. 
Otherwise,  the  plea  is  not  good.  Doswell 
V.  De  La  Lanza,  20  How.  29,  15  L.  Ed. 
824. 

46.  Occupants  holding  in  privity. — Lea 
V.  Polk  County  Copper  Co.,  21  How.  493, 
499,   16   L.    Ed.   203. 

The  possessions  of  several  persons  in 
succession  under  one  title  made  one  pos- 
session; and  if  the  two  were  continuous 
for  the  whole  term  of  seven  years,  then 
the  bar  was  formed,  and  the  defense  com- 
plete. Lea  V.  Polk  County  Copper  Co.,  21 
How.   493,  499,   16   L.   Ed.   203. 

Thus,  where,  throughout  her  life,  sub- 
sequent to  the  decease  of  her  first  hus- 
band, the  testatrix  of  defendant  in  an 
ejectment  held  actual,  exclusive,  con- 
tinuous, visible  and  notorious  possession 
of  the  property,  and  the  evidence  is  full 
to  the  point  that  the  defendant,  as  her 
devisee,  continued  so  to  hold  the  same 
from  the  death  of  the  testatrix  to  the 
present  time,  forty-two  years  elapsing 
after  the  death  of  the  first  husband  of  the 
testatrix  before  the  present  suit  was  com- 
menced, the  plaintiffs  claiming  to  be  col- 
lateral heirs  or  the  representatives  of 
collateral  heirs,  good  title  in  such  de- 
fendants is  shown.  Hogan  v.  Kurtz,  94  U. 
S.   773,   776,  24   L.    Ed.   317. 

So  under  the  Texas  statute,  Christy  v. 
Alfnrd,  17  How.  601,  15  L.  Ed.  256. 

Therefore,  where  two  persons,  claiming 
under  the  same  head-right  certificate,  had 
possession  of  the  land  claimed  for  three 
years,  it  was  sufficient.  The  decisions  of 
the  supreme  court  of  Texas  upon  this  sub- 
ject examined.  Christy  v.  Alford,  17  How. 
601,   15  L.   Ed.   256. 

"It  is  true,  the  record  does  not  show 
how  this  privity  was  created,  nor  that  the 
defendant  was  in  a  consecutive  chain  of 
transfer.  But  the  necessity  for  this  proof 
was  done  away  by  the  admission  of  the 
plaintiff,  that  the  defendant  was  in  pos- 
session under  color  of  title;  for,  as  has 
just  been  observed,  this  was  equivalent  to 
an  admission  that  he  was  in  under  such  a 
chain  of  transfer  from  the  sovereignty  of 
the  soil."  Christv  v.  Alford,  17  How.  601, 
604.   15    L.    Ed.   256. 

Possession  under  survey  before  and 
after  grant. — An  adverse  possession  under 
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Possession  of  Vendor  and  Vendee. — A  purchaser  without  notice  has  a 
rio-ht  to  join  his  adverse  possession  to  the  ostensible  adverse  possession  of  his 
vendor,  so  as  to  give  himself  the  benefit  of  the  statute  of  limitations.-*' 

Of  Lessor  and  Lessee. — See  ante,  "Possession  by  Tenant,"  VIII,  A,  1,  c. 

c.  Interruption  by  Resumption  of  Possession. — Merely  going  upon  the  land 
will  not  stop  the  running  of  the  statute,  but  if  an  older  adverse  claimant  took 
actual  possession,  by  building  houses,  clearing  land,  etc.,  the  operation  of  the 
statute  of  limitations  might  be  thereby  suspended.-^s 

6.  Hostile  and  under  Claim  of  Right — a.  In  General — (1)  Disseisin 
Defined. — Disseisin  is,  at  common  law,  always  a  tortious  act,  and  even  getting 
possession  by  fraud  may  be  a  disseisin.^^  Under  a  conveyance  by  one  having  no 
title,  to  a  third  person,  who  enters  under  that  conveyance,  the  fact  of  posses- 
sion being  distinctly  affirmed,  whether  by  actual  forcible  ouster,  or  by  a  peace- 
able possession  acquired  by  fraud,  the  law  holds  him  to  be  a  disseisor.  The 
first  alternative  makes  him  so  in  terms;  and  the  second  is  an  old  but  well-set- 
tled doctrine.^o  jt  must  be  exclusive,^ ^  but  actual  ouster  is  not  necessary,  and 
notice  may  be   deduced    from   circumstances. ^2     j|-  ^ay   be   set   up  against   any 


a  survey,  previous  to  its  being  carried 
into  grant,  is  to  be  connected  with  a  sub- 
sequent possession,  and  the  computation 
does  not  commence  from  the  date  of  the 
patent.  No  principle  can  be  better  set- 
tled, than  that  the  whole  possession  must 
be  taken  together.  Walden  v.  Gratz,  1 
Wheat.   292,  296,  4   L-   Ed.   94. 

47.  Possession  of  vendor  and  vendee. 
— Alexander  v.  Pendleton,  8  Cranch  462, 
3  L.  Ed.  624.  See  the  title  VENDOR 
AND  PURCHASER.  See,  also,  post, 
"Between  Vendor  and  Vendee,"  VIII,  A, 
6.   b,    (4). 

48.  Interruption  by  resumption  of  pos- 
session.— McClung  V.  Ross,  5  Wheat.  116, 
124,  5  L.  Ed.  46. 

Peaceable  possession  for  seven  years 
cannot  exist,  if  the  party  having  the  bet- 
ter right  takes  actual  possession,  in  pur- 
suance of  his  right.  McClung  v.  Ross,  5 
Wheat.   116,   5   L.   Ed.   46. 

Suspension  by  entry  on  fraud. — While 
the  intention  to  assert  the  right  is  not 
equivalent  to  its  being  actually  done,  it  is 
settled  law,  that  an  entry  on  land,  by  one 
having  the  right,  has  the  same  effect  in 
arresting  the  progress  of  the  limitation  as 
a  suit;  but  it  cannot  be  sustained  as  a 
legal  proposition,  that  an  entry  by  one 
having  no  right  is  of  any  avail.  Hender- 
son V.  Griffin,  5  Pet.   151,  8   L.   Ed.  79. 

An  entry  within  seven  years  after  title 
accrued  is  not  required,  unless  an  adver- 
sary possession  or  title  is  to  be  defeated. 
Shearman  v.  Irvine,  4  Cr.  367,  2  L.  Ed. 
649.     See  ante,  "Seven  Years,"  VII,  B,   3. 

49.  Disseisin  defined. — "  'A  disseisin  is 
when  one  enters  intending  to  usurp  the 
possession,  and  to  oust  another  of  his 
freehold;  and  therefore  querendum  est  a 
judice  quo  animo  hoc  fecerit,  why  he  en- 
tered and  intruded.'  So  the  whole  enquiry 
is  reduced  to  the  fact  of  entering,  and  the 
intention  to  usurp  possession."  Probst  v. 
Presbyterian  Church,  129  U.  S.  182,  192, 
32  L.  Ed.  642;  Bradstreet  v.  Huntington, 
.5  Pet.  402,  439,  8  L-  Ed.  170.  As  to  power 
to  define,  see  ante,  "In  General,"  IX,  A. 


Tortious  act — Possession  obtained  by 
fraud. — The  common  law,  generally  speak- 
ing, regards  disseisin  or  adverse  posses- 
sion as  an  act  of  force,  and  always  as  a 
tortious  act,  and  an  infant,  a  feme  covert, 
a  joint  tenant  in  common,  a  guardian,  and 
even  one  getting  possession  by  fraud,  may 
be  a  disseisor.  Bradstreet  v.  Huntington, 
5   Pet.    402,   403,   438,   8   L.    Ed.    170. 

50.  Bradstreet  v.  Huntington,  5  Pet. 
402,   433,  8  L.    Ed.    170. 

Election  to  stand  disseized. — That  an 
actual  or  constructive  possession  is  neces- 
sary, at  common  law,  to  the  transmission 
of  a  right  to  lands,  is  incontrovertible;  it 
is  seen  in  the  English  doctrine  of  an  heir's 
entering  in  order  to  transmit  it  to  his 
heirs;  but  whatever  be  the  English  doc- 
trine, and  of  the  other  states,  as  to  the 
right  of  election  to  stand  disseised,  it  is 
certain,  that  the  New  York  courts  have 
denied  that  right,  both  as  to  devises  and 
common-law  conveyances,  without  the 
aid  of  a  statute  repealing  the  common 
law.  Bradstreet  v.  Huntington,  5  Pet.  402, 
8  L.  Ed.  170.  See  Ricard  v.  Williams,  7 
Wheat.  59,  105,  5  L.  Ed.  398,  recognizing 
such  right  in  Connecticut.  -See,  also, 
Clark  V.  Courtney,  5  Pet.  319,  354,  8  L. 
Ed.  140.  See  post,  "As  Distinguishing 
Ouster  from  Trespass,"  VIII,  A,  6,  c, 
(2),   (a). 

51.  Exclusive. — Willison  v.  Watkins,  3 
Pet.  43,  53,  7  L-  Ed.  596;  Bradstreet  v. 
Huntington,  5  Pet.  402,  403,  439,  8  L.  Ed. 
170.  See  ante,  "Exclusive  Possession," 
VIII,  A,  4. 

52.  Actual  ouster  and  notice. — "Actual 
ouster  is  clearly  not  requisite,  either  to 
be  presvimed  or  proved;  adverse  posses- 
sion may  exist  without  it;  and  notice,  as 
a  fact,  may  clearly  be  deduced  from  cir- 
cumstances, as  well  as  be  positively 
proved."  Bradstreet  v.  Huntington,  5 
Pet.   402,  440,   8   L.   Ed.   170. 

One  may  become  a  disseisor,  though 
entering  peaceably  under  a  void  deed,  or 
a  void  feoft'ment,  or  by  fraud;  and  the  in- 
tention  to   disseise   may,  under   some  cir- 
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title  whatsoever.^3 

Rule  as  to  Disseisin  in  Fee.— It  is  a  general  rule,  that  a  disseisor  cannot 
qualify  his  own  wrong,  but  must  be  considered  as  a  disseisor  in  fee.^^ 

(2)  Claim  of  Exclusive  Title  or  Ozimership. — To  render  the  possession  ad- 
verse it  must  be  accompanied  by  a  claim  of  title  or  ownership  in  himself  as 
against  the  whole  world.  It  must  be  exclusive  and  continuous,  and  not  referable 
to  any  other  claimant.^^ 


cumstances,  be  imputed  to  those  who,  by 
a  general  rule  of  law,  are,  in  ordinary 
cases,  incapable  of  willing,  or  not  bound 
by  an  exercise  of  the  will.  "This  analogy 
has  been  freely  extended  to  adverse  pos- 
session, and  even  gone  beyond  it,  as  well 
by  the  decisions  of  New  York,  as  will 
hereafter  appear,  as  by  the  repeated  rul- 
ing of  this  court.  In  the  case  of  Society 
for  the  Propagation  of  the  Gospel  v. 
Pawlet,  4  Pet.  480,  504,  7  L,.  Ed.  927,  it 
is  distinctly  intimated,  that  a  possession 
may  be  adverse,  wherever  an  ouster  may 
be  presumed;  and  also  unanimously  ruled, 
that  it  may  be  adverse,  and  maintain  a 
bar  under  the  statute,  even  where  ouster 
is  in  terms'  repelled,  and  not  to  be  pre- 
sumed from  the  very  circumstances  of 
the  case.  The  words  of  the  court  are,  'a 
vendee  in  fee  derives  his  title  from  the 
vendor;  but  his  title,  though  derivative, 
is  adverse  to  that  of  the  vendor;  he  en- 
ters and  holds  possession  for  himself,  and 
not  for  the  vendor;  such  was  the  doc- 
trine of  this  court  in  Blight  v.  Rochester, 
7  Wheat.  535,  5  L.  Ed.  516.'  "  Bradstreet 
r.  Huntington,  5  Pet.  402,  439,  8  L.  Ed. 
170. 

"A  person  in  possession  of  land,  clear- 
ing, improving,  and  building  on  it,  and 
receiving  the  profits  to  his  own  use,  under 
a  claim  of  title,  is  not  bound  to  show  a 
forcible  ouster  of  the  true  owner  in  order 
to  evade  the  presumption  that  his  pos- 
session is  not  hostile  or  adverse  to  him." 
Pillow  V.  Roberts,  13  How.  472,  477,  14  L. 
Ed.    228. 

53.  Against  any  title. — Adverse  posses- 
sion may  be  set  up  against  any  title 
whatsoever,  either  to  make  out  a  title  un- 
der the  statute  of  limitations,  or  to  show 
the  nullity  of  a  conveyance  executed  by 
one  out  of  possession.  Bradstreet  v.  Hun- 
tington,_  5  Pet.  402,  8  L-  Ed.  170. 

Disseisin  or  trespass. — See  post,  "As 
Distinguishing  Ouster  from  Trespass," 
VIII,  A,  6,  c,  (2),  (a). 

54.  Rule  as  to  disseisin  in  fee. — Ricard 
1'.  Williams,  7  Wheat.  59,  121,  5  L.  Ed.  398. 

But  this  rule  is  introduced  only  for  the 
benefit  of  the  disseisee  for  the  sake  of 
electing  his  remedy.  Ricard  v.  Williams, 
7  Wheat.  59,  5  L.  Ed.  398. 

And  it  must  also  appear,  that  the  party 
found  in  possession  entered  without  right; 
for  if  his  entry  were  congeable,  or  his 
possession  lawful,  his  entry  and  posses- 
sion will  be  considered  as  limited  by  his 
right.  Ricard  v.  Williams,  7  Wheat.  59,  5 
L.  Ed.  398. 

Where  the   disseisor  never   claimed   any 


estate  in  fee  in  the  premises,  but  his  dec- 
laration uniformly  was  that  he  had  a  life 
estate  only,  and  that  upon  his  death,  they 
would  descend  to  his  son,  of  the  compe- 
tency of  this  evidence  to  explain  the  na- 
ture of  his  possession  and  title,  no  doubt 
can  reasonably  be  entertained.  His  title 
being  evidenced  only  by  possession,  it 
must  be  limited  in  its  extent  to  the  claim 
which  he  asserted.  Ricard  v.  Williams  7 
Wheat.  59,  110,  5  L.  Ed.  398. 

"If  a  man  enter  into  possession,  under 
a  supposition  of  a  lawful  limited  right,  as 
under  a  lease,  which  turns  out  to  be  void 
or  as  a  special  occupant,  where  he  is  not 
entitled  so  to  claim,  if  he  be  a  disseisor  at 
all,  It  is  only  at  the  election  of  the  dis- 
seisee." Ricard  v.  Williams,  7  Wheat  59 
105,  5  L.  Ed.  398. 

Presumption  in  favor  of  lawful  posses- 
sion.— -"The  law  will  never  construe  a 
possession  tortious,  unless  from  necessity. 
On  the  other  hand,  it  will  consider  every 
possession  lawful,  the  commencement  and 
continuance  of  which  is  not  proved  to  be 
wrongful."  Ricard  v.  Williams,  7  Wheat 
59,^  105,  5  L.  Ed.  398. 

_  "When,  therefore,  a  naked  possession  is 
in  proof,  unaccompanied  by  evidence  as 
to  its  origin,  it  will  be  deemed  lawful,  and 
co-extensive  with  the  right  set  up  by  the 
party.  If  the  party  claim  only  a  limited 
estate,  and  not  a  fee,  the  law  will  not, 
contrary  tohis  intentions,  enlarge  it  to  a 
fee.  And  it  is  only  when  the  party  is 
proved  to  be  in  by  disseisin,  that  the  law 
will  construe  it  a  disseisin  of  the  fee  and 
abridge  the  party  of  his  right  to  qualify 
his  wrong."  Ricard  v.  Williams,  7  Wheat 
59,  105,  5  L.  Ed.  398. 

The  possession  originally  by  wrong 
does  not  assume  such  character  as  one 
party  alone  may  choose  to  give  it.  Wil- 
lison  V.  Watkins,  3  Pet.  43,  49  7  L  Ed 
59(1.  '        -^^    -^   • 

55.  Claim  of  exclusive  title  or  owner- 
ship.—Stanley  V.  Schwalby,  147  U  S  508 
523,  37  L.  Ed.  259,  per  Field,  J.,  dissenting; 
S.  C,  162  U.  S.  255,  273,  40  L.  Ed.  960 j 
Bradstreet  z'.  Huntington,  5  Pet.  402,  440, 
8  L.  Ed.  170;  Gregg  v.  Sayre,  8  Pet!  244,' 
254,  8  L.  Ed.  932;  Mercer  v.  Selden  1 
How.  37,  51,  11  L.  Ed.  38;  Lea  v.  Polk 
County  Copper  Co.,  21  How.  493,  16  L. 
Ed.  203;  Teall  v.  Schroder,  158  U  S  17'> 
179,  39  L.  Ed.  938;  Peabody  z>  United 
States,  175  U.  S.  546,  551,  44  L.   Ed.  267. 

If  the  defendant  admits  that  any  other 
person,  or  that  the  government,  has  the 
title,_  or  owns  the  property  at  any  time 
within       the       period       of       prescription. 
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(3)  Seisin  Folloivs  the  Better  Title. — Where  two  persons  are  in  possession  of 
land,  at  the  same  time,  under  different  titles,  the  law  adjudges  him  to  have  the 
seisin  of  the  estate  who  has  the  better  title.  Both  cannot  be  seis'ed,  and  there- 
fore, the  seisin  follows  the  title.^^  The  occupation  is  subservient  to  the  para- 
mount title. ^^ 

Office  of  Color  of  Title. — See  post,  "As  Distinguishing  Ouster  from  Tres- 
pass," VIII,  A,  6,  c,  (2),  (a). 

b.  Claimanfs  Possession  Originally  Consistent  zvith  True  Ozvner's  Title — (1) 
In  General. — Rule  and  Examples. — Where  the  original  possession  by  the  holder 
of  land  is  in  privity  with  the  title  of  the  rightful  owner,  in  order  to  enable  such 
holder  to  avail  himself  of  the  statute  of  limitations,  nothing  short  of  an  open 
and  explicit  disavowal  and  disclaimer  of  holding  under  that  title,  and  assertion 
of  title  in  himself  brought  home  to  the  other  party,  will  satisfy  the  law.^^ 


his  adverse  possession,  on  which 
alone  he  can  rely,  fails,  and  his 
claim  of  right  to  the  property  is 
defeated.  This  doctrine  is  sustained 
by  the  whole  current  of  authorities  in  the 
English  and  American  courts,  as  will  be 
seen  by  reference  to  the  treatise  on  the 
statute  of  limitations  by  Angell,  and  also 
to  the  one  by  Buswell,  under  the  chapters 
on  "Adverse  Possession,"  where  the  ad- 
judged cases  are  cited.  See,  also,  Sedwick 
and  Wait  on  Trial  to  Land,  §  729  to  §  740; 
and  Doswell  v.  De  La  Lanza,  20  How.  29, 
15  L.  Ed.  824.  Dissenting  opinion  of  Field, 
J.,  in  Stanley  v.  Schwalby,  147  U.  S.  508, 
523,  37  L.  Ed.  259. 

"It  is  not  the  possession  alone,  but  the 
possession  accompanied  with  the  claim  of 
the  fee,  that  gives  this  effect,  by  construc- 
tion of  law,  to  the  acts  of  the  party.  Pos- 
session per  se  evidences  no  more  than  the 
mere  fact  of  present  occupation,  by  right; 
for  the  law  will  not  presume  a  wrong;  and 
that  possession  is  just  as  consistent  with 
a  present  interest,  under  a  lease  for  years 
or  for  life,  as  in  fee."  Ricard  v.  Williams, 
7  Wheat.  59,  105,  5  L.  Ed.  398.  See,  also. 
Ward  V.  Cochran,  150  U.  S.  597,  606,  37  L. 
Ed.  1195. 

Tennessee. — Lea  v.  Polk  County  Copper 
Co.,  21  How.  493,  16  L.  Ed.  203. 

56.  Seisin  follows  the  better  title. — Barr 
V.  Gratz,  4  Wheat.  213,  223,  4  L.  Ed.  553; 
Hunt  V.  Wickliffe,  2  Pet.  201,  212,  7  L.  Ed. 
397;  Green  v.  Liter,  8  Cranch  229,  3  L.  Ed. 
54.1 

"Nor  is  it  material  that  the  plaintiff,  in 
addition  to  proof  of  prior  possession,  also 
gave  proof  of  a  record  title,  which  defend- 
ant claims  is  not  valid.  He  is  still  entitled 
to  recover  on  proof  of  his  prior  possession 
where  the  defendant  is  simply  an  intruder 
and  has  no  color  of  title."  Bradshaw  v. 
Ashley,  180  U.  S.  59.  67.  45  L.  Ed.  423. 

57.  Otherwise  subservient  to  paramount 
title.— Harvey  v.  Tyler,  2  Wall.  328,  349, 
17  L.  Ed.  871. 

Any  one  in  possession,  with  no  claim  to 
the  land  whatever,  must  in  presumption  of 
law  be  in  possession  in  amity  with  and  in 
subservience  to  the  paramount  title. 
Where  there  is  no  claim  of  right,  the  pos- 
session cannot  be  adverse  to  the  true  title. 


Harvey  v.  Tyler,  2  Wall.  328,  349,  17  L. 
Ed.  871;  Probst  v.  Presbyterian  Church, 
129  U.  S.  182,  191,  32  L.   Ed.  642. 

Seisin  and  possession  are  supposed  to 
be  coextensive  with  the  right,  and  the  pos- 
session continues  till  the  party  is  ousted 
thereof  by  an  actual  possession  in  an- 
other under  a  claim  of  right.  Armstrong 
V.  Morrill,   14  Wall.  120,  145,  20  L.  Ed.  765. 

A  mere  trespasser,  without  color  or 
claim  of  title,  does  not  hold  adversely. 
Bradstreet  v.  Huntington,  5  Pet.  402,  8  L. 
Ed.  170. 

58.  Rule  and  examples. — Zeller  v.  Eck- 
ert,  4  How.  289,  11  L.  Ed.  979;  Babcock  v. 
Wyman,  19  How.  289,  301,  15  L.  Ed.  644; 
King  V.  Pardee,  96  U.  S.  &9,  94,  24  L.  Ed. 
666;  Peabody  v.  United  States,  175  U.  S. 
546,  551,  44  L-  Ed.  267;  McGuire  v.  Blount, 
199  U.  S.  142,  147,  50  L.   Ed.   125. 

"No  length  of  possession  will  protect  a 
party  against  the  entry  or  action  of  one  in 
subordination  to  whom  the  possession  has 
been  held;  and  if  the  entry  was  in  subordi- 
nation to  the  title  or  right  of  another,  the 
possession  is  presumed  to  be  continued 
subordinate  until  notice  of  adverse  claim 
is  brought  home  to  the  holder  of  the  par- 
amount title.  When  we  speak  of  a  subor- 
dinate title,  we  mean  that  the  inferior  title 
is  in  privity  with  another,  as  in  case  of  a 
tenancy  for  years,  life,  at  will,  etc."  King 
V.  Pardee,  96  U.  S.  90,  94,  24  L.  Ed.  666. 
See,  also,  Zellor  v.  Eckert,  4  How.  289,  11 
L.  Ed.  979;  Kirk  v.  Smith,  9  Wheat.  241, 
286,  6  L.  Ed.  81;  District  of  Columbia  v. 
Robinson,  180  U.  S.  92,  100,  45  L.  Ed.  440. 

Where  one  comes  into  possession  in  ac- 
knowledgment of  and  under  the  title  of 
the  owners,  he  cannot  set  up  title  in  him- 
self by  adverse  possession  against  such 
owners,  unless  he  first  vacates  and  then 
retakes  possession  as  a  hostile  entry,  or 
does  some  act  necessarily  evincing  an  in- 
tention to  put  an  end  to  his  tenancy. 
Holtzman  v.  Douglas,  168  U.  S.  278,  283, 
42  L.  Ed.  466. 

But  wherever  property  is  claimed  by 
one  as  owner,  and  he  exercises  acts  of  own- 
ership over  it,  and  the  validity  of  such 
acts  is  not  questioned  by  his  neighbors  un- 
til after  the  lapse  of  many  years,  when  the 
statute   of   limitations   has   run,   and   those 
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Burden  of  Proof. — The  burden  of  proof  is  on  the  holder  to  estabhsh  such  a 


who,  for  any  apparent  defects  in  the  title 
of  the  property,  would  naturally  be  most 
deeply  interested  in  enforcing  their  claims, 
make  no  objection  thereto,  a  fair  presump- 
tion arises,  from  the  conduct  of  the  par- 
ties, that  the  title  of  the  holders  and  claim- 
ants of  the  property  is  correctly  stated 
by  them,  although  his  original  entry  was 
in  subordination  to  another's  title,  as  un- 
der a  power  of  attorney  from  him.  Teall 
V.   Schroder,  158  U.  S.   172,  179,  39  L.   Ed. 

Possession  under  license. — Where  one  is 
in  possession  in  subordination  to  another 
title,  under  a  mere  license,  the  failure  to 
revoke  it  cannot  change  the  original  char- 
acter of  the  possession  into  an  adverse 
•one.  Peabody  v.  United  States,  175  U.  S. 
546,  551,  44  L-  Ed.  267. 

So  where  the  occupation  is  of  public 
lands  under  a  license,  and  is  merely  per- 
missive. Peabody  v.  United  States,  175  U. 
S.  546,  550,  44  L.  Ed.  267;  Serrano  v. 
United  States,  5  Wall.  451,  461,  18  L.  Ed. 
494. 

Entry  on  whole  tract  under  purchase  of 
part. — Upon  the  issuing  of  a  patent  to  a 
senior  patentee,  the  possession  then  being 
vacant,  he  became,  by  operation  of  law, 
vested  with  a  constructive  actual  seisin  of 
the  whole  tract  of  land  included  in  his  pa- 
tent, so  that  his  whole  title  (such  as  it 
was)  passed  by  his  prior  conveyance,  and 
the  moment  it  became  complete  at  law,  by 
the  issuing  of  the  patent,  the  actual  con- 
structive seisin  of  patentee  was  trans- 
ferred to  his  grantee  in  virtue  of  that  con- 
veyance. And  when  subsequently,  in  vir- 
tue of  an  agreement  made  between  the 
grantee  and  the  defendant,  for  the  pur- 
chase of  750  acres  of  the  tract  of  1,000 
acres,  the  defendant  entered  into  posses- 
sion of  the  whole  tract,  under  this  equi- 
table title,  his  possession  being  consistent 
with  the  title  of  the  grantee  and  in  com- 
mon with  him,  was  the  possession  of  the 
grantee  himself,  and  enured  to  the  benefit 
of  both,  according  to  the  nature  of  their 
titles.  Barr  v.  Gratz,  4  Wheat.  213,  221,  4 
L    Ed.  553. 

That  part  of  the  1,000  acres  not  pre- 
viously conveyed  to  defendant  was  subse- 
quently conveved  to  those  under  whom 
the  plaintifif  claimed,  and  in  the  part  so 
conveyed,  under  the  decree,  was  included 
the  land  claimed  in  the  ejectment.  The 
defendant  claimed  the  land  in  controversy, 
under  a  junior  patent  under  a  deed  of  the 
loth  of  December,  1796,  from  one  who 
had,  in  the  winter  and  spring  of  1791,  en- 
tered into  and  fenced  a  field,  within  the 
hounds  of  the  senior  patent  for  1,000  acres, 
claiming  to  hold  the  same  under  the  junior 
survey.  And  when  the  defendant  received 
the  convevance  of  the  750  acres,  in  fulfill- 
ment of  the  agreement  with  him,  and  the 
same  were  severed  by  metes  and  bounds, 
•in  the  deed,  from  the  tract  of  1,000  acres, 
7  U  S  Enc— 60 


the  defendant  became  sole  seised  in  his 
own  right  of  the  750  acres  so  conveyed. 
But  as  he  still  remained  in  the  actual  pos- 
session of  the  residue  of  the  tract,  within 
the  bounds  of  the  patent,  which  possession 
was  originally  acquired  under  above  men- 
tioned grantee  (M.  G.),  the  character  of 
his  tenure  was  not  changed  by  his  own 
act,  and  therefore,  he  was  quasi  tenant  to 
the  latter,  and  as  such  continued  the  ac- 
tual seisin  of  the  later,  over  this  residue, 
at  least,  up  to  the  deed  from  C.  to  the  de- 
fendant, in  1796.  Barr  v.  Gratz,  4  Wheat. 
213.  4  L.  Ed.  553. 

If  C,  in  1791,  when  he  entered  and 
fenced  a  field,  etc.,  had  been  the  legal 
owner  of  the  junior  survey,  his  actual  oc- 
cupation of  a  part  would  not  have  given 
hnn  a  constructive  actual  seisin  of  the  res- 
idue of  the  tract  included  in  that  survey, 
that  residue  being,  at  the  time  of  his  entry 
and  occupation,  in  the  adverse  seisin  of 
aTiother  person  (M.  G.)  having  an  older 
and  better  title.  But  there  being  no  evi- 
dence that  C.  was  the  legal  owner  of  that 
survey,  his  entry  must  be  considered  as 
an  entry  without  title,  and  consequently 
his  disseisin  was  limited  to  the  bounds  of 
his  actual  occupancy.  Barr  v.  Gratz,  4 
Wheat.  213,  4  L.  Ed.  553. 

Losing  party  holding  or  resuming  pos- 
session.— Where  the  defendant  in  a  former 
suit  about  the  title  to  the  same  property 
which  has  been  decided  adversely  to  him, 
after  the  decree  therein,  either  remained 
in,  or  resumed,  the  possession,  such  pos- 
session could  not  be  adverse  until  he  had 
given  express  notice  to  the  other  party 
or  his  vendees  that  he  was  claiming  ad- 
versely. Without  such  notice,  his  holding 
possession  would,  under  the  authorities, 
be  treated  as  in  subordination  to  the  title 
of  the  real  owner.  This  is  a  well-estab- 
lished rule.  Root  v.  Woolworth,  150  U. 
S.  401,  415,  37  L.  Ed.  1123,  citing  Zeller 
Zf.  Eckert,  4  How.  289,  11    L.   Ed.  979. 

Against  lien  capable  of  becoming  supe- 
rior title. — "The  defendant,  having  pur- 
chased the  land  of  the  person  who  had 
the  legal  title,  does  undoubtedly  hold  ad- 
versely to  everybody  else.  He  admits  no 
better  right  in  any  one.  He  is  no  man's 
tenant.  The  right  by  which  he  holds  pos- 
session is  superior  to  the  right  of  all 
others.  He  asserts  this,  and  he  acts  on  it. 
His  possession  is,  in  this  sense,  adverse 
to  the  whole  world.  But  it  is  not  incon- 
sistent with  all  this  that  there  exists  a 
lien  on  the  land — a  lien  which  does  not 
interfere  with  his  possession,  which  can- 
not disturb  it,  but  which  may  ripen  into 
a  title  superior  to  that  under  which  he 
holds,  but  which  is  yet  in  privity  with  it. 
In  the  just  sense  of  the  term,  his  posses- 
sion is  not  adverse  to  this  lien.  There 
can  be  no  adversary  rights  in  regard  to 
the  possession  under  the  lien,  and  under 
the    defendant's    purchase    from    the   judg- 
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change  in  the  character  of  the  possession.59 

Surrender  of  Possession  Unnecessary. — The  possession  need  not  be  sur- 
rendered, however.^<^ 


ment  debtor,  until  the  lien  is  converted 
into  a  title  conferring  the  right  of  pos- 
session." Pratt  V.  Pratt,  96  U.  S.  704,  707, 
24  L.  Ed.  805. 

Possession  under  terms  of  will. —  Under 
a  will  which  devised  land  to  the  son  of 
the  testator,  and  provided  that  the  widow 
should  continue  in  possession  and  occu- 
pation of  the  premises  until  the  son  ar- 
rived at  the  age  of  fifteen  years,  she  was 
entitled  to  their  possession  and  enjoy- 
ment until  the  time  when  the  child  would 
have  reached  the  age  of  fifteen  if  he  had 
lived,  although  he  died  before  that  time. 
Her  possession,  therefore,  was  not  ad- 
verse to  the  heirs  of  the  child,  during 
that  period.  Zeller  v.  Eckert,  4  How.  289, 
11  L.  Ed.  979.  See  post,  "Between  Life 
Tenant  and  Remainderman,  Reversioner, 
etc.,"  Vin,  A,  6,  b,  (7). 

Possession  by  agent. — See  ante,  "Pos- 
session by  Agent,"  VIII,  A,  1,  b. 

Lands  of  the  Pennsylvania  proprietaries. 
— The  statute  of  limitations  of  Pennsyl- 
vania, of  1705  (if  considered  as  a  statute 
of  limitations)  is  inapplicable  to  an  ac- 
tion of  ejectment,  brought  to  enforce  the 
unpaid  purchase  money  for  lands  of  the 
proprietaries,  held  under  conditional  war- 
rants for  lands  sold  on  credit,  within  the 
manors  for  which  warrants  had  issued, 
because,  if  applicable  at  all,  the  posses- 
sion for  seven  years  to  give  title  must  be 
adverse,  as  is  not  the  case  here.  Kirk  v. 
Smith,  9  Wheat.  241,  6  L.  Ed.  81. 

The  survey  of  the  manor  was  not  a  de- 
termination of  the  estate  under  the  war- 
rant, and  the  assertion  of  an  adversary 
title,  from  which  time  the  act  of  limita- 
tions began  to  run.  There  is  certainly 
nothing  in  the  fact  itself,  which  supports 
this  proposition.  Kirk  v.  Smith,  9  Wheat. 
241,  291,   6  L.   Ed.   81. 

59.  Burden  of  proof. — Zeller  v.  Eckert, 
4    How.    289,    11    L.    Ed.   979. 

"The  only  distinction  between  this 
class  of  cases  and  those  in  which  no  priv- 
ity between  the  parties  existed  when  the 
possession  commenced  is  in  the  degree 
of  proof  required  to  establish  the  adverse 
character  of  the  possession.  As  that  was 
originally  taken  and  held  in  subserviency 
to  the  title  of  the  real  owner,  a  clear,  posi- 
tive, and  continued  disclaimer  and  disa- 
vowal of  the  title,  and  assertion  of  an  ad- 
verse right,  and  to  be  brought  home  to  the 
party,  are  indispensable  before  any  foun- 
dation can  be  laid  for  the  operation  of  the 
statute."  Zeller  v.  Eckert,  4  How.  280,  296, 
11  L  Ed.  979.  See  post,  "Burden  of 
Proof,"  XIX,  B,  2. 

60.  Surrender  of  possession  unnecessary. 
—Zeller  v.  Eckert,  4  How.  289,  295,  11  L. 
Ed.   979. 

There  are  authorities  maintaining  the 
doctrine,  that  a  party  standing  in   this  re- 


lation to  the  title  in  question  is  incapable 
in  law  of  imparting,  by  any  act  of  his  own,, 
an  adverse  character  to  his  possession; 
.and  that,  in  order  to  deny  or  dispute  the 
title,  he  must  first  surrender  the  posses- 
sion, and  place  the  owner  in  the  condi- 
tion he  stood  before  the  possession  was 
taken  under  him.  The  law,  however,  has 
been  settled  otherwise.  The  trustee  may 
disavow  and  disclaim  his  trust;  the  tenant, 
the  title  of  his  landlord  after  the  expira- 
tion of  his  lease;  the  vendee,  the  title  of 
his  vendor  after  breach  of  the  contract; 
and  the  tenant  in  common,  the  title  of  his 
cotenant;  and  drive  the  respective  owners 
and  claimants  to  their  action  within  the 
period  of  the  statute  of  limitation.  Zeller 
V.  Eckert,  4  How.  289,  295,  11  L.  Ed.  979. 
"If  in  the  very  nature  of  things,  there 
is  no  one  who  may  not  be  actually  ousted 
and  actually  held  out  of  possession, 
whether  lessor,  mortgagor,  trustee  or 
tenant  in  common,  *  *  *;  how  is  it  pos- 
sible, that  any  deed,  or  any  circumstance, 
should  preclude  a  resort  to  proof  of  ab- 
solute adverse  possession,  where  it  exists 
in  fact?  The  charge  of  the  court  amounts 
to  no  more  than  a  limited  afifirmance  of 
that  general  proposition."  Bradstreet  v. 
Huntington,  5  Pet.  402,  442,  8  L.  Ed.  170. 

Examples. — S.  married,  in  1782,  a  widow 
possessed  of  lands  and  with  three  infant 
children,  and  became  their  guardian.  S. 
and  wife  conveyed  the  land  in  controversy 
to  a  third  person  M.  and  took  reconvey- 
ance back  to  S.  This  occurred  twice,  and 
before  the  last  reconveyance  the  wife 
died  without  additional  children.  From 
the  time  of  his  marriage  in  1782,  to  his 
wife's  decease,  in  1787,  S.,  in  right  of 
his  wife,  held  possession  of  the  premises 
in  controversy.  After  her  death  he  con- 
tinued to  hold  possession,  taking  the  rents, 
issues  and  profits  for  his  own  use,  claim- 
ing the  land  under  the  last  deed  to  him. 
In  1818,  when  the  legal  sufficiency  of  that 
deed  was  questioned,  he  had  the  former 
deeds  back  and  forth  recorded,  and  con- 
tinued to  claim  the  premises  under  both 
deeds,  and  to  exercise  acts  of  ownership 
over  the  land  until  his  death  in  1835. 
From  S.'s  death  until  this  suit  arose,  his 
son  held  the  actual  possession  of  the 
premises  in  dispute,  claiming  same  as 
his  own  under  his  father's  will.  On 
December  6,  1819,  the  lessors  of  the  plain- 
tiff, claiming  as  heirs  of  one  of  the  in- 
fant children  of  the  wife,  with  others, 
instituted  suit  against  S.  and  others,  claim- 
ing the  lands  in  controversy,  upon  cer- 
tain defects  in  S.'s  convej^ances  and  cer- 
tain equities.  It  was  held  that  since  1787, 
S.'s  possession  had  been  adverse  to  the 
right  of  the  lessors  of  the  plaintiff,  he  hav- 
ing avowed  his  ownership  by  placing  his 
deed   on   record,   enjoying   the   profits   and 
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(2)    Between  Cotenants. — Right  to  Disclaim  Title  and  Hold  Adversely. — 

A  tenant  in  common  may  disavow  and  disclaim  the  title  of  his  cotenants. ^^ 

Adverse  Possession. — And  one  tenant  in  common  may  well  kold  adversely 
to  and  bar  his  cotenant.*^^ 

Actual  Ouster  or  Disseisin  Necessary. — The  possession  of  one  tenant  in 
common,  is  prima  facie  the  possession  of  his  cotenant  and  the  possession  of  the 
one  can  never  be  considered  as  adverse  to  the  title  of  the  other,  unless  it  be 
attended  with  circumstances  demonstrative  of  an  adverse  intent,  and  if  one  ten- 
ant in  common  enters  generally,  without  saying  for  whom,  it  will  be  implied  that 
he  enters  according  to  law ;  that  is,  for  himself,  and  the  other  tenant  or  tenants, 
and  to  rebut  this  presumption  of  the  law,  an  actual  ouster  must  be  proved,  which, 
however,  may  be  inferred  from  circumstances  of  which  the  jury  are  to  judge.^'"^ 


making  conveyances.  He  did  not  hold  as 
guardian  and  the  lessors  of  the  plaintiff 
were  barred  by  the  statute  of  limitations. 
Mercer  v.  Selden,  1  How.  37,  11  L.  Ed.  38. 
And  where  T.,  represented  as  having 
the  title,  executed  a  power  of  attorney  to 
his  son-in-law,  D.,  and  subsequently  left 
the  state  of  California  and  settled  in  Syra- 
cuse, New  York,  leaving  the  property  in 
the  hands  of  D.  in  California,  who  after- 
wards claimed  to  be  the  owner  thereof 
and  exercised  acts  of  ownership  over  it, 
unquestioned  by  any  one,  and  no  subse- 
quent claim  was  made  to  the  ownership 
by  T.  or  by  any  relative  of  his,  not  even 
so  far  as  to  pay  or  offer  to  pay  any  taxes 
on  the  property,  and  many  years  having 
elapsed,  covering  the  period  prescribed 
by  the  statute  of  limitations  for  institu- 
ting suits  for  its  recovery,  and  rights  of 
property  having  accrued  to  many  there- 
under, it  may  be  fairly  presumed  by  the 
courts  that  the  statement  of  the  party 
thus  exercising  unquestioned  ownership 
was  correct.  The  holding  of  property  un- 
der a  claim  of  ownership  for  many  years 
operates  to  confer  a  title  by  adverse  pos- 
session, which  the  courts,  in  the  interest 
of  the  peace  of  the  community  and  of 
society  generally,  will  not  permit  to  be 
disturbed.  Teall  v.  Schroder,  158  U.  S.  172, 
179,  39  L.  Ed.  938. 

61.  Disclaimer  of  title. — Zeller  v.  Eckert, 
4   How.  289,  295,   11   L.   Ed.   979. 

62.  Adverse  holding. — Harpending  v. 
Reformed  Protestant  Dutch  Church,  16 
Pet.  455,  10  L.  Ed.  1029;  Croxall  v.  She- 
rerd,   5  Wall.  268,  269,  289,   18   L.   Ed.   572. 

The  question  is  whether  the  party  holds 
possession  for  himself  or  for  another.  The 
inquiry  is  into  the  quo  animo.  Bradstreet 
V.  Huntington,  5  Pet.  402,  440,  8  L.  Ed. 
170,  where  it  is  said  that  the  principles 
laid  down  in  Barr  v.  Gratz,  4  Wheat.  213, 
4  L.  Ed.  553,  apply.  See  ante,  "In 
General,"  VHI,  A,  6,  b,  (1). 

Holding  for  twenty  years  before  suit. — 
But  if  the  occupants  entered  into  posses- 
sion and  held  the  lands  for  more  than 
twenty  years  before  the  commencement 
of  the  suit,  by  a  purchase  and  claim  thereof 
in  entirety  and  severalty,  and  not  an 
undivided  part  thereof  in  cotenancy,  it 
is  an  adverse  possession,  and  the  statute 
of  limitations  is  a  good  plea.     Clymer  v. 


Dawkins,  3  How.  674,  11  L.  Ed.  778; 
Croxall  V.  Shererd,  5  Wall.  268,  269,  289, 
18  L.Ed.  572. 

Claim  of  undivided  interest  not  ad- 
verse.— H  the  tenants  in  possession  only 
claim  the  undivided  interest  which  was 
held  by  their  immediate  grantors,  it  is  not 
adverse  to  the  remaining  part  of  the  title, 
and  such  persons  cannot  defend  them- 
selves in  ejectment  by  giving  in  evidence 
an  outstanding  title  older  than  that  under 
which  they  claim;  nor  can  they  avail 
themselves  of  the  statute  of  limitations. 
Clymer  v.  Dawkins,  3  How.  674,  11  L. 
Ed.  778. 

63.  Actual  ouster  or  disseisin  neces- 
sary.—Gregg  V.  Sayre,  8  Pet.  244,  248,  249, 
250,  8  L.  Ed.  932;  Willison  v.  Watkins,  3 
Pet.  43,  7  L.  Ed.  596;  King?7.  Pardee,  96  U. 
S.  90,  94,  24  L.  Ed.  666;  Mining  Co.  v. 
Taylor,  100  U.  S.  37,  40,  25  L.  Ed.  541. 

"That  one  tenant  in  common  may  oust 
his  cotenant,  and  hold  in  severalty,  is  not 
to  be  questioned.  But  a  silent  possession, 
accompanied  with  no  act  which  can 
amount  to  an  ouster,  or  give  notice  to 
his  cotenant  that  his  possession  is  ad- 
verse, ought  not  to  be  construed  into  an 
adverse  possession."  Gregg  v.  Sayre,  8 
Pet.  244,  251,  8  L.  Ed.  932;  Barr  v.  Gratz, 
4  Wheat.  213,  4  L.  Ed.  553;  McClung  v. 
Ross,  5  Wheat.  116,  124,  5  L.  Ed.  46; 
Bradstreet  v.  Huntington,  5  Pet.  402,  440, 
8  L.  Ed.  170;  Clymer  v.  Dawkins,  3  How. 
674,  689,  11  L.  Ed.  778. 

"They  may  presume  an  actual  ouster, 
where  one  tenant  in  common  enters  on 
the  whole,  takes  the  profits  and  claims 
the  whole  exclusively,  for  twenty-one 
years.  Under  such  circumstances,  his 
possession  becomes  adverse,  and  the  act 
of  limitations  begins  to  run.  But  a  bare 
perception  of  profits  by  one  tenant  in 
common,  is  not  an  ouster  of  his  coten- 
ant." Gregg  V.  Sayre,  8  Pet.  244,  250,  8  L. 
Ed.  932;  Morris  v.  Vanderen,  1  Dall.  64, 
67,  1  L.  Ed.  38;  Willison  v.  Watkins,  3 
Pet.  43,  7  L.  Ed.  596;  King  v.  Pardee,  96 
U.   S.  90,   94,   24  L.   Ed.   666. 

Similarity  to  lessor  and  lessee. — The  re- 
lation between  tenants  in  common  is,  in 
principle,  very  similar  to  that  between 
lessor  and  lessee;  the  possession  of  one 
is  the  possession  of  the  other,  while  ever 
the    tenure    is    acknowledged;    but    if    one 
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Disability  or  Fraud. — The  party  against  whom  the  adverse  possession  is 
claimed  cannot  be  concluded  by  it,  if  he  labor  under  any  of  the  disabilities 
pointed  out  in  the  statute;  or  where  his  cotenant,  claiming  adversely,  has  been 
guilty  of  fraud,  by  concealing  or  suppressing  the  title.*^-* 

Question  of  Fact  for  Jury. — What  facts  constitute  an  ouster,  and  what  ad- 
verse possession,  must  be  determined  by  a  jury.'^s 

Between  Heirs. — There  is  no  doubt  that  in  general,  the  entry  of  one  heir 
will  enure  to  the  benefit  of  all,  and  that  if  the  entry  is  made  as  heir,  and  with- 
out claim  of  an  exclusive  title,  it  will  be  deemed  an  entry  not  adverse  to,  but 
in  consonance  with,  the  rights  of  the  other  heirs. •^^  But  it  is  as  clear  that  one 
heir  may  disseise  his  coheirs,  and  hold  an  adverse  possession  against  them,  as 
well  as  a  stranger.  And  notwithstanding  an  entry  as  heir,  the  party  may,  after- 
wards, by  disseisin  of  his  coheirs,  acquire  an  exclusive  possession  upon  which 
the  statute  will  run.^^ 

(3)  Betivcen  Trustee  and  Cestui  Que  Trust. — In  General. — A  trustee  can- 
not claim  adversely  to  those   for   whom  he  acquired  and  holds   the  property,*^ ^ 

New  York,  that  the  grantee  of  one  tenant 
in  common  for  the  whole,  entering  un- 
der such  conveyance,  may  set  up  the  stat- 
ute against  his  cotenants  in  common. 
Bradstreet  v.  Huntington,  5  Pet.  402,  8  L. 
Ed.    170. 

Presumption  of  conveyance. — Twenty 
years'  possession  by  one  of  two  tenants  in 
common,  accompanied  with  an  exclusive 
appropriation  of  the  rents  and  profits 
acquiesced  in  by  the  cotenants  has  been 
held  to  afiford  the  presumption  of  a  con- 
veyance from  the  party  out  of  the  posses- 
sion. Zeller  v.  Eckert,  4  How.  289,  296,  11 
L.  Ed.  979. 

64.  Disability  or  fraud. — Gregg  v.  Sayre, 
8   Pet.  244,  251,  8  L.   Ed.  932. 

Minority. — The  statute  of  limitations 
will  not  run,  where  one  holds  &s  tenant  in 
common  during  the  minority  of  his  co- 
tenant.  Gregg  V.  Sayre,  8  Pet.  244,  248, 
249,  250,  8   L.  Ed.  932. 

65.  Question  of  fact  for  jury. — Gregg  v. 
Sayre,  8  Pet.  244,  248,  249,  250,  8  L.  Ed. 
932;  Bradstreet  z^.  Huntington,  5  Pet.  402, 
440,  8  L.  Ed.  170.  See,  also,  post,  "Ques- 
tions of  Law  or  Fact,"  XIV,  A. 

66.  Between  heirs. — Ricard  v.  Williams, 
7   Wheat.   59,   120,   5   L.  Ed.   398. 

67.  Ricard  v.  Williams,  7  Wheat.  59,  120, 
5   L.   Ed.  398. 

68.  Between  trustee  and  cestui  que  trust. 
—Railroad  Co.  v.  Durant,  95  U.  S.  576, 
24  L.  Ed.  391;  Oliver  v.  Piatt,  3  How.  333, 
411,  11  L.  Ed.  622;  Babcock  v.  Wyman,  19 
How.  289.  301,  15  L.  Ed.  644;  New  Or- 
leans V.  Warner,  175  U.  S.  120,  130,  44  L. 
Ed.  96;  New  Orleans  v.  Fisher,  180  U. 
S.   185,   196,  45   L.   Ed.  485. 

"The  same  relation  as  that  of  land- 
lord and  tenant  subsists  between  a  trustee 
and  the  cestui  que  trust,  as  it  regards  the 
title."  Walden  v.  Bodley,  14  Pet.  156,  162, 
10  L.  Ed.  398. 

In  1803,  C.  obtained  from  the  military 
commandant  at  Mobile  a  permit  to  take 
possession  of  a  lot  of  ground  near  that 
place,  and  made  a  contract  with  K.  that 
the  latter  should  improve  it,  so  as  to  lay 
the  foundation  for  a  perfect  title,  and  then 


oust  the  other,  or  deny  the  tenure,  and  re- 
ceive the  rents  and  profits  to  his  exclusive 
use,  his  possession  becomes  adverse,  and 
the  act  of  limitations  begins  to  run;  so,  of 
a  trustee,  and  of  a  mortgagee.  Willison 
V.  Watkins,  3  Pet.  43,  7  L.  Ed.  596;  Cly- 
mer  v.  Dawkins,  3  How.  674,  11  L.  Ed.  778; 
Croxall  V.  Shererd,  5  Wall.  268,  269,  289, 
18  L.  Ed.  572. 

Cotenants  of  mining  claim. — The  same 
rule  applies  to  mining  claims.  Mining  Co. 
V.  Taylor,  100  U.  S.  37,  25  L.  Ed.  541.  See 
the  title  MINES  AND  MINERALS. 

Acts  constituting  disseisin. — The  entry 
and  possession  of  one  tenant  in  common  is 
ordinarily  deemed  the  entry  and  posses- 
sion of  all  the  tenants;  and  this  presump- 
tion will  prevail  in  favor  of  all,  until  some 
notorious  act  of  ouster  or  adverse 
possession  by  the  party  so  entering  is 
brought  home  to  the  knowledge  or  notice 
of  the  others.  When  this  occurs,  the 
possession  is  from  that  period  treated  as 
adverse  to  the  other  tenants.  Clymer  v. 
Dawkins,  3  How.  674,  11  L.  Ed.  778; 
Croxall  V.  Shererd,  5  Wall.  268,  269,  289, 
18  L.   Ed.  572. 

Such  a  notorious  ouster  or  adverse  pos- 
session may  be  by  any  overt  act  in  pais 
of  which  the  other  tenants  have  due 
notice,  or  the  assertion  in  any  proceeding 
at  law  of  a  several  and  distinct  claim  of 
title.  If  an  attempt  be  made  to  obtain 
a  partition,  although  the  legal  proceed- 
ings by  which  it  is  effected  may  be  in- 
valid or  defective,  still,  being  a  matter 
of  public  notoriety,  the  cotenant  is  bound 
at  his  peril  to  take  notice  of  the  claim 
to  adverse  possession  thus  set  up.  Clymer 
V.   Dawkins,  3    How.   674,   11   L.   Ed.  778. 

Conveyance  as  ouster. — A  conveyance 
made  by  one  tenant  in  common,  of  the 
entire  fee  of  the  land,  and  an  entry  and 
possession  by  the  purchaser,  under  that 
deed,  is  an  adverse  possession  to  all  the 
other  tenants  in  common.  Clymer  v.  Daw- 
kins, 3  How.  674,  11  L.  Ed.  778;  Gregg  v. 
Sayre,   8   Pet.   244,   254,   8    L.   Ed.   932. 

If  there  be  a  tenancy  in  common,  the 
law   appears    to    be    definitively    settled    in 
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unless  and  until  the  trustee's  possession  has  become  openly  and  notoriously  ad- 
verse, with  notice  thereof  to  the  cestui  que  trust.®^ 

Implied  Trusts.— See  post,  "Indirect  or  Implied  Trusts,"  IX,  B,  2,  b,  (2). 

Presumption  of  Discharge  of  Resulting  Trust. — In  Pennsylvania,  a  re- 
sulting trust  in  land,  if  not  sought  to  be  enforced  for  a  period  of  twenty-one 
years,  and  not  reaffirmed  and  continued,  will,  under  ordinary  circumstances,  be 
extinguished.'''^ 

Application  of  Statute  to  Trusts  Generally. — See  post,  "Trusts,"  IX, 
B,  2,  b. 

(4)  Between  Vendor  and  Vendee — (a)  In  General. — Bona  fide  grantees  in 
fee  hold  adversely  to  all  the  world,  and  have  the  same  right  to  deny  the  title  of 
their  vendors  as  the  title  of  any  other  party,  and  may  set  up  against  them  any  title 
whatever.'^  ^     But  the  grantee  cannot  set  up  title  in  another  and  not  in  his  own 


they  were  to  divide  the  lot  equally.  K.'s 
ownership  of  a  hostile  claim,  whether 
held  then  or  acquired  subsequently,  enured 
to  the  joint  benefit  of  himself  and  C.  and 
when  K.  obtained  a  confirmation  of  his 
title  under  the  acts  of  the  commissioners 
appointed  under  an  act  of  congress,  he 
became  a  trustee  for  C.  to  the  extent  of 
one  half  of  the  lot.  Hallett  v.  Collins,  10 
How.  174,  13  L.  Ed.  376.  See  the  title 
TRUSTS  AND  TRUSTEES. 

The  deeds  afterwards  made  by  K. 
under  the  circumstances  of  the  case,  did 
not  destroy  this  trust;  but  the  assignee, 
having  full  knowledge  of  the  trust,  must 
be  held  bound  to  comply  with  it.  This 
assignee  obtained  releases,  for  an  inade- 
quate consideration,  from  the  heirs  of  C. 
who  had  just  come  of  age,  were  poor 
and  ignorant  of  their  rights.  These  re- 
leases were  void.  Hallett  v.  Collins,  10 
How.    174,    13    L.    Ed.    376. 

Before  K.  conveyed  to  the  assignee 
just  spoken  of,  he  had  conveyed  the  prop- 
erty to  another  person  who  held  it  as  a 
security  for  a  debt;  and  who,  when  the 
debt  was  paid,  transferred  it  to  the  same 
assignee  to  whom  K.  had  conveyed  it. 
This  added  no  strength  to  the  title,  but 
only  gave  to  his  assignee  a  claim  to  be 
reimbursed  for  the  money  which  he  paid 
to  extinguish  the  debt.  Hallett  v.  Col- 
lins, 10   How.   174,  13   L.   Ed.   376. 

Between  partners. — Lapse  of  time  can- 
not be  allowed  in  favor  of  one  partner 
in  possession  of  real  estate  against  the 
other,  for  the  possession  of  one  is  the 
possession  of  both.  Riddle  v.  Whitehill, 
135  U.  S.  621,  634,  34  L.  Ed.  282.  See, 
also,   the    title    PARTNERSHIP. 

69.  Repudiation  of  trust. — Croxall  v. 
Shererd,  5  Wall.  268,  269,  289,  18  L.  Ed. 
572. 

As  between  trustee  and  cestui  que 
trust,  the  bar  becomes  complete  when 
the  period  has  elapsed,  which  the  statute 
prescribes,  after  the  commencement  of 
open  and  notorious  adverse  possession. 
Croxall  V.  Shererd,  5  Wall.  268,  269,  289, 
18  L.   Ed.   572. 

Notice. — To  an  argument  that  whatever 
may  be  the  rule  in  ordinary  cases,  in 
this  the  proof  of  notice  was  indispensable, 


since  these  lands  were  wild  or  waste 
lands,  notoriously  uninhabited,  and  mere 
possession  of  which  was  not  enough  to 
put  the  trustee  or  cotenants  upon  their 
remedy,  it  may  be  answered,  that  for 
anything  appearing  in  the  bill  of  excep- 
tions, the  lands  may  not  have  been  waste 
or  wild;  and  the  proof  of  the  occupant's 
entering  immediately,  and  claiming  to  be 
sole  and  exclusive  owner,  would  seem  to 
repel  the  fact.  But  the  true  answer  is  the 
general  one,  which  was  before  given  on 
the  subject  of  notice,  that  it  is  not  known, 
but  proof  of  notice,  or  presumption  of 
notice,  may  have  been  the  grounds  on 
which  the  jury  found  their  verdict.  As 
a  proof  of  a  "claiming  to  be  sole  and  ex- 
clusive owner,"  it  was  an  adequate  and 
natural  ground;  and  certainly,  as  fact, 
may  have  been  inferred  from  length  of 
possession,  and  other  circumstantial  evi- 
dence, of  the  weight  of  which  they  must 
be  the  judges.  Bradstreet  v.  Huntington, 
5   Pet.   402,   448,   8   L.   Ed.   170. 

70.  Presumption  of  discharge  of  result- 
ing trust. — King  v.  Pardee,  96  U.  S.  90. 
24    L.    Ed.   666. 

That  rule  is  especially  applicable  where 
the  party  having  the  legal  title  has,  dur- 
ing the  required  period  of  twenty-one 
years,  been  in  notorious  and  adverse  pos- 
session, paying  the  taxes,  exercising  all 
the  usual  rights  of  ownership,  and  his 
title  has  for  the  whole  period  been  on 
record  in  the  proper  office.  King  v.  Par- 
dee, 96  U.  S.  90,  24  L.  Ed.  666. 

Under  a  Pennsylvania  statute  (1856),  if 
a  trustee  in  a  resulting  trust  was  guilty 
of  no  fraud  in  taking  the  deed  to  himself, 
as  he  did,  or  even  if  he  became  a  trustee 
by  reason  of  his  fraud,  if  they  found  that 
his  fraud  was  discovered  by  the  party  de- 
frauded, or  might  have  been  discovered 
by  reasonable  diligence  more  than  .five 
years  before  action  was  brought,  the  ac- 
tion could  not  be  maintained  afterwards. 
King  V.  Pardee,  96  U.  S-  90,  94,  24  L.  Ed. 
666. 

71.  In  general. — Merryman  v.  Bourne, 
9  Wall.  592,  19  L.  Ed.  683;  Blight  v. 
Rochester.  7  Wheat.  535,  5  L.  Ed.  516; 
Boone  v.  Chiles,  10  Pet.  177,  226,  9  L.  Ed. 
383;    Walden   v.   Bodley,   14   Pet.   156,   162, 
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right,  merely  to  defeat  a  suit  for  the  purchase  money,  where  there  has  been  no 
fraud  or  eviction  J  ^ 

(b)  Purchase  under  Executory  Contract. — It  has  been  said  that  a  purchaser 
of  land,  who  enters  into  the  possession  of  it,  under  an  executory  contract  shall 
not  set  up  another-  titleJ^     And  where  the  contract  does  not  authorize  posses- 


10  L-  Ed.  398;  Watkins  v.  Holman,  16 
Pet.  25,  26,  10  L.  Ed.  873;  Clymer  v. 
Dawkins,  3  How.  674,  690,  11  L.  Ed.  778; 
Croxall  V.  Shererd,  5  Wall.  268,  18  L.  Ed. 
572;  Bybee  v.  Oregon,  etc.,  R.  Co.,  139 
U.  S.  663,  682,  35  L.  Ed.  305.  See,  also, 
Lamborn  v.  County  Commissioners,  97  U. 
S.  181,  184,  24  L.  Ed.  926,  where  it  is  said, 
obiter,  that  a  vendee,  who  was  not  under 
obligation  to  pay  the  taxes,  might  even 
acquire  an  adverse  tax  title  and  defeat  the 
lien  for  unpaid  purchase  money.  See  the 
title  TAXATION.  And  see,  also.  Villa 
V.  Rodriguez,  12  Wall.  323,  328,  20  L.  Ed. 
406,  overruled  on  another  point  in  United 
States  V.  California,  etc.,  Land  Co.,  148 
U.  S.  31,  45,  37  L.  Ed.  354. 

"That  one  may  hold  adversely  to  him 
from  whom  he  purchases,  has  long  been 
settled  both  in  this  court  and  in  the 
■courts  of  the  states  of  the  United  States; 
the  fact  of  possession  and  the  quo  animo 
being  still  the  legal  subjects  of  inquiry." 
Bradstreet  v.  Huntington,  5  Pet.  402,  448, 
8  L.  Ed.  170. 

"In  the  language  of  this  court,  in  the 
case  of  Blight  v.  Rochester,  7  Wheat.  535, 
548,  5  L-  Ed.  516,  the  vendee  acquires  the 
property  for  himself,  and  his  faith  is  not 
pledged  to  maintain  the  title  of  the  vendor. 
It  the  vendor  has  actually  made  a 
■conveyance,  his  title  is  extinguished.  And 
the  court  say:  'the  property  having  be- 
come, by  the  sale,  the  property  of  the 
vendee,  he  has  a  right  to  fortify  that 
title  by  the  purchase  of  any  other  which 
may  protect  him  in  the  quiet  enjoyment 
of  the  premises.'  To  the  same  effect  are 
the  cases  of  the  Society  for  the  Propaga- 
tion of  the  Gospel  v.  Pawlet,  4  Pet.  480, 
506,  7  L-  Ed.  927;  Jackson  v.  Huntington, 
5  Ibid.  402;  Willison  v.  Watkins,  3  Ibid. 
43.  In  Kentucky,  it  is  well  established, 
that  a  purchaser,  who  has  obtained  a  con- 
veyance, holds  adversely  to  the  vendor, 
and  may  controvert  his  title."  Watkins  v. 
Holman,  16  Pet.  25,  54,  10  L.  Ed.  873. 
See,  also,  Clymer  v.  Dawkins,  3  How.  674, 
690,  11  L.  Ed.  778;  Boon  v.  Chiles,  10  Pet. 
177,  180,  9  L.  Ed.  383. 

In  Propagation  Society  v.  Town  of 
Pawlet,  (supra)  the  town  of  Pawlet 
claimed  the  right  to  the  property,  not  as 
tenants  to,  or  subordinate  to  the  right  of, 
the  plaintiffs;  but  as  grantees  under  the 
state.  Their  title,  though  derivative  from 
and  consistent  with,  the  original  title  of 
the  plaintiffs,  was  a  present  claim  in  ex- 
clusion of,  and  adverse  to,  the  plaintiffs. 
They  claimed  the  possession,  as  their 
own,  in  fee-simple;  and  not  as  the  posses- 
sion of  the  plaintiffs.  The  lessee  did  not 
-enter  to  maintain  the  right  of  the  plain- 
tiffs, but   of  the   town.     He   was   not   the 


lessee  of  the  plaintiffs,  and  acquired  no 
possession  by  their  consent,  or  with  their 
privity.  This  entry  then  was  adverse  to 
any  subsisting  title  in  them  and  with  an 
intention  to  exclude  it.  It  was,  therefore, 
in  every  just  sense,  an  entry  adverse  to, 
and  not  under,  the  plaintiffs.  Propagation 
Society  v.  Town  of  Pawlet,  4  Pet.  480,  507, 
7  L.  Ed.  927.  See,  also,  the  title 
VENDOR  AND  PURCHASER. 

72.  Title  in  another  as  defense  to  ac- 
tion for  price.— It  is  the  settled  law  of 
the  federal  supreme  court  that  upon  a  bill 
of  foreclosure,  or,  as  in  this  case,  a  bill 
to  enforce  a  lien  for  the  purchase  money, 
and  where  there  has  been  no  fraud  and 
no  eviction,  actual  or  constructive,  the 
vendee,  or  a  party  in  possession  under 
him,  cannot  controvert  the  title  of  the 
vendor  by  setting  up  title  in  another  to 
defeat  the  lien;  and  that  no  one  claim- 
ing an  adverse  title  can  be  permitted  to 
bring  it  forward,  and  have  it  settled  in 
that  suit.  Such  a  bill  would  be  multi- 
farious, and  there  would  be  a  misjoinder 
of  parties.  Peters  v.  Bowman,  98  U.  S. 
56,  60,  25  L.  Ed.  91;  .Noonan  v.  Lee,  2 
Black  499,  17  L-  Ed.  278;  Dial  v.  Rey- 
nolds, 96  U.   S.   340,  24   L.   Ed.   644. 

In  such  cases  the  vendee  and  those 
claiming  under  him  must  rely  upon  the 
covenants  of  title  in  the  deed  of  the  vendor; 
and  if  there  are  no  such  covenants, 
in  the  absence  of  fraud,  he  can  have  no 
redress.  Peters  v.  Bowman,  98  U.  S.  56, 
60,  25  L-  Ed.  91,  citing  Patton  v.  Taylor, 
7  How.  132,  159,  12  L.  Ed.  637,  and 
Noonan  v.  Lee,  2  Black.  499,  17  L.  Ed. 
278. 

"That  the  vendor  is  insolvent  or  absent 
from  the  state,  or  that  an  adverse  suit  is 
pending  which  involves  the  title,  does  not 
withdraw  the  case  from  the  operation  of 
this  principle."  Peters  v.  Bowman,  98 
U.  S.  56,  60,  25  L.  Ed.  91. 

Suit  in  equity. — The  same  rule  applies 
to  a  suit  in  equity,  in  which  the  plaintiff 
rests  on  an  equitable  title  only,  which 
has  been  sold  to  defendant,  as  the  foun- 
dation of  a  decree  awarding  possession 
of  the  land  purchased.  The  proceeding  is 
analogous  to  an  ejectment.  Boone  v. 
Chiles,  10  Pet.  177,  226,  9  L.  Ed.  383.  See 
post,   "In   Equity,"   IX,   B. 

Especially,  where  the  vendee  has  not 
received  possession  from  the  vendor. 
Blight  V.  Rochester,  7  Wheat.  535,  5  L. 
Ed.  516. 

73.  Purchase  under  executory  contract. 
— Walden  v.  Bodley,  14  Pet.  156,  162,  10 
L.  Ed.  398;  Boone  v.  Chiles,  10  Pet.  177, 
226,   9   L.    Ed.   383. 

A  statute  of  limitation  barring  suits  for 
the  recovery  of  real  estate  after  a  certain 
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sion  to  be  taken,  it  has  been  directly  so  held.''^^     And  so  where  vendee  has  gone 
into  possession  under  title  bond  with  vendor's  consentJ^ 

(c)  Application  of  Lis  Pendens. — Where  a  defendant  in  ejectment  aliens  the 
property  in  dispute  whilst  the  proceedings  are  pending,  a  possession  by  the 
vendee  will  not  justify  a  plea  of  the  statute  of  limitations.'^^ 

(5)  Between  Landlord  and  Tenant. — See  the  title  Landlord  and  Tenant, 
ante,  p.  827. 

(6)  Between  Mortgagor  and  Mortgagee. — See  the  title  Mortgages  and  Dei'DS 
OF  Trust. 

(7)  Bctzueen  Life  Tenant  and  Remainderman,  Reversioner,  or  Tenant  in 
Tail. — The  general  rule  is  that  limitation  does  not  run  against  a  reversioner  or 
remainderman  until  the  determination  of  the  prior  estate. '^'^ 


lapse  of  time  does  not  apply  to  a  posses- 
sion by  a  vendee  (or  his  grantee)  under 
an  executory  contract  to  convey  upon 
payment  of  the  purchase  money.  The 
vendee,  or  the  purchaser  from  him,  stands 
in  the  relation  of  a  trustee  to  the  vendor 
for  the  unpaid  purchase  money  (or,  as 
the  matter  is  looked  upon  in  some  states, 
stands  in  that  of  a  mortgagee)  and  the 
statute  does  not  run  against  such  vendor. 
Lewis  V.  Ha.wkins,  23  Wall.  119,  120,  23 
L   Ed.  113. 

But  where  entry  was  made  under  a 
purchase  from  one  who  claimed  under  the 
same  title  as  that  of  the  true  owner,  but 
which  claim  was  not  sustained,  and  the 
enterers  afterwards  acquired  an  adverse 
interest  under  another  and  hostile  title 
receiving  conveyances  thereof,  after  great 
lapse  of  time  and  change  of  circumstances 
such  claimants  cannot  be  precluded,  on 
the  ground  of  their  first  purchase,  from 
setting  up  a  title  adverse  thereto  by  ad- 
verse possession.  They  had  been  mere 
trespassers  before.  Walden  v.  Bodley,  14 
Pet.   156,  162,   10  L.  Ed.  398. 

74.  Title  bond  without  authority  to  take 
possession. — Lewis  v.  Hawkins,  23  Wall. 
119,  120,  23  L.  Ed.  113,  where  it  is  held 
that  where  a  title  bond  does  not  author- 
ize the  vendee  to  take  possession,  if  he 
does  so  he  holds  as  a  licensee  or  tenant 
at  will.  The  vendee,  or  any  one  holding 
under  him,  cannot  in  such  cases  dispute 
the  title  of  his  vendor  any  more  than  the 
lessee  can  dispute  that  of  his  lessor. 

75.  Same.— Hardin  v.  Boyd,  113  U.  S. 
756,  767,  28  L  Ed.  1141. 

Adverse  possession  did  not  begin  when 
vendee  took  possession  of  the  land,  where 
he  went  into  possession  in  the  lifetime 
of  the  vendor,  and  with  his  consent  under 
a  bond  for  title.  The  claim  of  adverse 
possession  cannot  be  based  either  upon 
the  alleged  proceedings  in  the  probate 
court  purporting  to  authorize  and  direct 
the  administrator  or  vendor  to  execute 
a  deed  to  vendee  or  upon  the  deed  which 
was  made  to  him  by  such  administrator; 
for,  according  to  the  weight  of  evidence, 
no  such  action  was  ever  taken  by  the 
court  and,  by  its  order,  made  a  matter  of 
record,  and  that  deed,  although  filed  for 
record,    was    never    recorded    during    the 


period  when  vendee  held  the  office  of 
clerk  of  that  court,  nor  until  1877.  So 
that  there  was  nothing  upon  the  public 
record  of  conveyances,  as  shown  at  the 
hearing,  nor  in  any  of  the  circumstances 
attending  vendee's  possession,  prior  to 
the  conveyance  to  his  wife,  that  showed 
such  open,  notorious  adverse  possession 
of  the  land  as  was  requisite  to  change 
the  relations  originally  existing  between 
the  vendor  and  purchaser,  or  between  the 
latter  and  the  heirs  of  the  former.  Vend- 
ee's possession  under  the  deed  of  the 
administrator  was  simply  a  continuation 
of  the  possession  originally  obtained  with 
the  consent  of  his  vendor.  Hardin  v. 
Boyd,  113  U.  S.  756,  766,  28  L  Ed.  1141. 
If  it  be  said  that  the  possession  of  vend- 
ee's wife  under  the  deed  from  her  hus- 
band was,  upon  her  part,  an  assertion  of 
title  adverse  to  any  claim  that  vendor's 
estate  had,  it  may  be  answered  that  such 
possession  commenced  less  than  seven 
years  prior  to  the  bringing  of  this  suit, 
which  is  the  period  within  which  the 
statutes  of  Arkansas  require  action  or 
suits  to  be  brought  for  the  recovery  of 
real  estate.  Hardin  v.  Boyd,  113  U.  S. 
756,  767,  28  L  Ed.  1141.  See,  also.  Boon 
V.  Chiles,  10  Pet.  177.  9  L  Ed.  383. 

76.  Application  of  lis  pendens. — Walden 
V.  Bodley,  9   How.  34.  13  L   Ed.  36. 

Of  this  pending  litigation,  purchasers 
were  bound  to  take  notice;  and  they  were 
bound  as  alienees,  pendente  lite,  by  the 
proceedings  in  the  suit,  after  the  aliena- 
tion, as  their  vendor  was  bound.  This  is 
the  general  rule.  And  so  is  the  rule  in 
equity  likewise.  Story,  Eq.  PI.,  287.  Wal- 
den z/.  Bodley,  9  How.  34,  49,  13  L.  Ed.  36. 
See,   generally,   the   title   LIS   PENDENS. 

77.  Between  life  tenant  and  remainder- 
man or  reversioner. — Lewis  v.  Barnhart, 
145  U.  S.  56,  73,  36  L  Ed.  621. 

The  general  rule  in  Illinois,  as  else- 
where, undoubtedly  is  that  -limitation  does 
not  run  against  a  reversioner  or  remain- 
derman, pending  the  prior  estate,  because 
during  that  time  he  has  no  right  of  entry. 
Having  no  right  of  entry,  he  is  not  deemed 
guilty  of  laches  in  failing  to  assert 
his  rights  during  the  existence  of  the  life 
estate.  But  in  its  application  this  general 
rule  is   not  without  exceptions   in   Illinois. 
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c.  Color  of  Title — (1)   Definition  and  Essentials — (a)    Under    General    Laz(; 
aa.    Definition. — Color  of  title  is  that  which  in  appearance  is  title,  but  which 


Lewis  V-  Barnhart,  145  U.  S.  56,  73,  36  L. 
Ed.  621. 

Thus,  where  the  life  tenant  has  under- 
taken to  convey  in  fee  simple,  and  the 
grantee  goes  into  possession  in  good  faith 
under  such  conveyance,  without  any  no- 
tice either  actual  or  constructive,  or  by 
any  record  of  which  he  is  bound  to  take 
notice,  that  his  grantor's  title  was  not 
a  fee  simple  one,  and  holds  adversely  to 
all  the  world,  this  makes  out  a  case  of 
adverse  possession,  at  least  under  the  law 
of  Illinois,  which  will  ripen  into  good 
title  by  lapse  of  the  necessary  period. 
Lewis  V.  Barnhart,  145  U.  S.  56,  73,  26 
L.  Ed.  621. 

Even  as  against  those,  if  any,  who  may 
have  been  entitled  by  the  will  of  grantor's 
husband,  the  former  owner,  to  take  the 
fee  after  the  death  of  such  grantor  with- 
out heirs  of  her  body.  If  that  will  only 
gave  a  life  estate  to  such  grantor,  and 
the  plaintiffs,  as  reversioners  or  possible 
reversioners,  had  no  right  of  entry  pend- 
ing the  life  estate,  and,  therefore,  were 
not  chargeable  with  laches;  and  if,  as 
is  contended,  she,  as  life  tenant,  was  un- 
der a  legal  obligation  to  pay  the  taxes  for 
which  the  land  was  sold,  and  could  not, 
by  permitting  them  to  be  sold  for  taxes 
and  becoming  the  purchaser,  acquire  the 
fee  and  thereby  despoil  those  in  remain- 
der; it  was,  nevertheless,  in  the  power 
of  the  plaintiffs  and  those  under  whom 
they  claim — long  before  the  defendants 
became  the  owners  of  the  lands  by  pos- 
session and  payment  of  taxes,  under  claim 
and  color  of  title  made  in  good  faith — to 
have  placed  the  said  will,  duly  proved, 
upon  record  in  Illinois,  and,  in  that  mode, 
to  have  given  notice  of  their  interest  in 
the  lands.  Lewis  v.  Barnhart,  145  U.  S. 
56,  81,  36  L.  Ed.  621.  See  post,  "Must 
Re  under  Instrument  Proceeding  or 
Law,"  VIII,  A,  6,  c,  (1),  (a),  dd.  See,  also, 
the  title  REMAINDERS,  REVERSIONS 
AND   EXECUTORY    INTERESTS. 

As  to  reversion  of  land.  —  Qusere 
whether,  where  a  widow  has  been  as- 
signed a  right  of  dower  in  certain  lands, 
and  afterwards  acquires,  by  legal  proceed- 
ings the  reversion  therein  and  disposes  of 
the  fee  simple,  the  right  of  the  heirs  to 
sue  to  set  aside  such  proceedings  arose 
after  the  death  of  the  holder  of  the 
life  estate,  and  therefore,  that  the  bar  of 
statute  would  only  then  begin  to  run. 
Balkam  v.  Woodstock  Iron  Co.,  154  U. 
S.  177,  189,  38  L.  Ed.  955.  See,  also,  Zel- 
ler  V.  Eckert,  4  How.  289,  295,  11  L.  Ed. 
979.  See  ante,  "In  General,"  VIII,  A,  6, 
b,   (1) 

As  against  contingent  remaindermen. — 
Where  a  defendant  in  ejectment  claimed 
title  by  adverse  possession  under  a  sale 
made  of  the  premises  in  dispute,  as  the 
property  of  M.  and  wife,  by  certain  com- 


missioners acting  under  the  authority  of 
an  act  of  the  legislature  of  New  York, 
passed  the  22d  of  October,  1779,  by  which, 
the  premises  were  directed  to  be  sold,  as 
the  property  of  M.  and  wife,  as  forfeited, 
M.  and  wife  having  been  declared  to  be 
convicted  and  attainted  of  adhering  to 
the  enemies  of  the  United  States,  this 
possession  was  insufficient  to  bar  the 
rights  of  contingent  remaindermen  whose 
right  to  the  possession  only  accrued  with- 
in the  statutory  period.  Carver  v.  Astor, 
4  Pet.  1,  7  L.  Ed.  761. 

Between  life  tenant  and  tenant  in  tail. 
— A  person  taking  an  estate  tail  under  a 
will,  upon  the  death  of  a  life  tenant,  had 
no  right  of  possession  until  the  death  of 
such  tenant,  and  therefore  the  possession 
of  an  occupant  of  the  property,  claiming 
against  the  will,  only  became  adverse 
then  as  to  him.  Webster  v.  Cooper,  14 
How.  488,  14  L.  Ed.  510. 

Where  the  defendant  on  the  decease 
of  his  mother,  in  1845,  became  construct- 
ively seised  of  an  estate  tail,  and  had  a 
right  of  entry  into  these  lands,  the  actual 
seisin  of  the  tenant  and  those  under 
whom  he  claims,  though  adverse  to  all 
persons  having  estates  in  possession  un- 
dei  the  will  of  the  ancestor,  for  a  period 
of  time  sufficient  to  bar  their  right  of 
entry,  did  not  become  adverse  as  against 
ihe  demandant,  until  he  acquired  an  es- 
tate in  possession,  by  the  decease  of  his 
mother.  Webster  v.  Cooper,  14  How. 
488,  501,   14  L.   Ed.   510. 

As  to  impairment  of  vested  right  by 
such  laws,  see  the  title  CONSTITU- 
TIONAL  LAW,  vol.   4,  p.   437. 

See,  however,  Croxall  v.  Shererd,  5 
Wall.  268,  269,  18  L.  Ed.  572,  where  it  is 
held  that,  under  the  act  of  the  New 
Jersey  legislature,  of  June  5,  1787  (§  2), 
declaring  that  thirty  years'  actual  pos- 
session, where  such  possession  was  ob- 
tained by  a  fair  and  bona  fide  purchase 
of  any  person  supposed  to  have  a  legal 
right  and  title,  shall  vest  an  absolute 
right  and  title  in  the  possessor  and  occu- 
pier, no  qualification  is  made  as  to  issue 
in  tail,  and  where  a  special  verdict  found 
that  the  defendant  obtained  possession  b}^ 
a  bona  fide  purchase  from  a  party  in  pos- 
session, and  supposed  to  have  a  valid 
title,  and  the  court  held  that  the  estate  in 
remainder  of  the  party  in  possession,  and 
supposed  to  have  the  valid  title,  was  a 
vested  remainder — not  a  contingent  one 
— the  case  was  considered  to  be  brought 
within  the  meaning  of  the  statute  as  with- 
in its  letter.  Croxall  v.  Shererd,  5  Wall. 
268,  269,  289,   18  L-   Ed.  572. 

If  the  time  limited  has  once  run  against 
any  tenant  in  tail,  it  is  a  good  bar,  not 
only  against  him,  but  also  against  all 
persons  claiming  in  descent  per  formam 
doni  through  him.     In  cases  of  this  class. 
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in  reality  is  not  title,'^^  and  the  ground  of  the  invahdity  is  unimportant.'^^ 
bb.    Good  Faith. — The  claim  of  title  must  be  in  good  faith  and  in  the  belief 


as  in  all  others,  when  the  statute  has  be- 
gun, it  continues  to  run  until  its  effect  is 
complete.  It  proceeds  to  throw  its  pro- 
tection over  the  property,  and  does  not 
stop  by  the  way  for  any  intermediate 
right  which  may  have  arisen  during  the 
period  of  its  progress.  It  allows  no  im- 
munity beyond  the  savings  which  it  con- 
tains. Croxall  V.  Shererd,  5  Wall.  268, 
289,  18  L.   Ed.   572. 

78.  Definition. — In  Wright  v.  Mattison, 
18  How.  50,  56,  15  L-  Ed.  280,  it  was  said 
by  Mr.  Justice  Daniel,  that  the  courts 
have  concurred,  it  is  believed,  without 
an  exception,  in  so  defining  "color  of 
title."  Cameron  v.  United  States,  148 
U.  S.  301,  308,  37  L.  Ed.  459;  Schrimp- 
scher  v.  Stockton,  183  U.  S.  290,  298,  46 
L.  Ed.  203.  See,  also,  Beaver  v.  Taylor,  1 
Wall.  637,  17  L.  Ed.  601. 

"It  is  the  essence  of  the  statute  of 
limitations  that  whether  the  party  had  a 
right  to  the  possession  or  not,  if  he 
entered  under  the  claim  of  such  right  and 
remained  in  the  possession  for  the  period 
of  ten  years,  or  other  period  prescribed 
by  the  statute,  the  right  of  action  of  the 
plaintiff  who  had  the  better  right  is 
barred  by  that  adverse  possession.  This 
right  given  by  the  statute  of  limitations 
does  not  depend  upon,  and  has  no  nec- 
essary connection  with,  the  validity  of  the 
claim  under  which  that  possession  is 
held."  Probst  v.  Presbyterian  Church, 
129  U._  S.  182,  190,  32  L.  Ed.  642. 

"It  is  because  the  plaintiff  has  the  bet- 
ter title  that  the  defendant  is  permitted 
to  rely  upon  such  uninterrupted  posses- 
sion adverse  to  the  plaintiff's  title  as  the 
statute  prescribes,  it  being  well  under- 
stood, and  an  element  in  such  cases,  that 
the  plaintiff  does  have  the  better  title, 
but  though  he  has  it,  that  he  has  lost 
his  right  by  delay  in  asserting  it."  Probst 
V.  Presbyterian  Church,  129  U.  S.  182,  190, 
32   L.    Ed.    642. 

79.  Ground  of  invalidity  unimportant. 
— Cameron  v.  United  States,  148  U.  S. 
301,  308,  37   L.   Ed.  459. 

In  Wright  v.  Mattison,  18  How.  50, 
56,  15  L.  Ed.  280,  it  is  said:  "'They  have 
equally  concurred  in  attaching  no  ex- 
clusive or  peculiar  character  or  impor- 
tance to  the  ground  of  the  invalidity  of  an 
apparent  or  colorable  title;  the  inquiry 
with  them  has  been  whether  there  was 
an  apparent  or  colorable  title,  under 
which  an  entry  or  a  claim  has  been  made 
in  good  faith.  *  *  *  a.  claim  to  property, 
under  a  conveyance,  however  inadequate 
to  carry  the  true  title  to  such  property, 
and  however  incompetent  might  have 
been  the  power  of  the  grantor  in  such 
conveyance  to  pass  title  to  the  subject 
thereof,  yet  a  claim  asserted  under  the 
provisions    of    such    a    deed    is    strictly    a 


claim  under  color  of  titie.'  In  that  case  a 
tax  deed  was  held  to  convey  a  colorable 
title.  And  in  Gregg  v.  Sayre,  8  Pet.  244, 
8  L-  Ed.  932,  a  deed  purporting  to  convey 
a  title  in  fee,  which  was  fraudulent  as 
to  the  grantor,  but  which  the  grantee 
had  accepted  in  good  faith,  was  held  to 
have  the  same  effect.  In  Bryan  v.  P'or- 
syth,  19  How.  334,  15  L  Ed.  674,  it  was 
held  that  under  an  act  of  congress  mak- 
ing a  general  grant  of  land  to  the  in- 
habitants of  a  village,  when  the  survey 
was  made  and  approved,  by  which  the 
limits  of  the  lot  were  designated,  the 
title  was  such  as  to  sustain  an  action  of 
ejectment  even  before  a  patent  was  is- 
sued. To  the  same  effect  are  Pillow  v. 
Roberts,  13  How.  472,  14  L.  Ed.  228; 
Mcehan  v.  Forsyth,  24  How.  175,  16  L. 
Ed.  730;  Gregg  v.  Forsyth,  24  How.  179, 
16  L-  Ed.  731;  Hall  v.  Law,  102  U.  S. 
461,  26  L.  Ed.  217;  Deffeback  v.  Hawke, 
115  U.  S.  392,  407,  29  L-  Ed.  423."  Cam- 
eron V.  United  States,  148  U.  S.  301,  308, 
37  L-  Ed.  459.  See,  also,  Schrimpscher  v. 
Stockton,  183  U.  S.  290,  298,  46  L-  Ed. 
203;  Beaver  v.  Taylor,  1  Wall.  637,  17 
L.  Ed.  601. 

"It  is  true  there  are  cases  to  the  effect 
that  color  of  title  by  deed  cannot  exist 
as  to  lands  beyond  what  the  deed  pur- 
ports to  convey;  but  where  the  deed  is 
fairly  open  to  construction  as  to  what  it 
does  purport  to  convey,  and  at  the  time 
it  was  executed  the  land  was  officially 
surveyed  according  to  the  theory  of  the 
party  claiming  under  such  deed,  it  is 
manifest  these  authorities  have  no  appli- 
cation. Color  of  title  exists  wherever 
there  is  a  reasonable  doubt  regarding  the 
validity  of  an  apparent  title,  whether  such 
doubt  arises  from  the  circumstances  un- 
der which  the  land  is  held,  the  identity 
of  the  land  conveyed  or  the  construction 
of  the  instrument  under  which  the  party 
in  possession  claims  his  title."  Cameron 
V.  United  States,  148  U.  S.  301,  308,  37  L- 
Ed.  459. 

"One  who  enters  upon  a  vacant  pos- 
session, claiming  for  himself  upon  any 
pretense  or  color  of  title,  is  equally  pro- 
tected with  the  forcible  disseisor.  Statutes 
of  limitation  would  be  of  little  use  if 
they  protected  those  only  who  could 
otherwise  show  an  indefeasible  title  to 
the  land."  Pillow  v.  Roberts,  1.3  How. 
472,  476,  14  L.  Ed.  228;  Peabody  v. 
United  States,  175  U.  S.  546,  551,  44  L. 
Ed.  267;  Hall  v.  Law,  102  U.  S.  461,  466, 
Se  L.   Ed.  217. 

Under  the  statute  of  limitations  of 
Pennsylvania  an  adverse  possession  of 
twenty-one  years,  under  a  claim  of  title, 
will  bar  a  recovery,  though  the  occupant 
have  no  title.  Gregg  v.  Sayre,  8  Pet.  244,. 
250,   8   L.    Ed.   932. 
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that  it  is  a  good  and  valid  title.s^  But  if  the  party  be  in,  under  title,  and,  by 
mistake  of  law,  supposes  himself  possessed  of  a  less  estate  than  really  be- 
longs to  him,  the  law  will  remit  him  to  his  full  right  and  title.^i 

Notice  of  Adverse  Title. — \Miere  a  statute  requires  the  claim  and  color  of 
title  to  be  "made  in  good  faith,"  mere  notice  of  an  adverse  title  which  turns  out 
to  be  the  true  valid  title,  does  not  constitute  bad  faith. ^2  3^1-  ^n  element  of 
fraud  or  want  of  good  faith  may  prevent  a  deed  from  constituting  color  of 
title.83 


80.  Good  faith  essential. — Deffeback  v. 
Hawke,  115  U.  S.  392,  407,  29  L-  Ed.  423. 
See,  also,  Gaines  v.  Hennen,  24  How.  553, 
569,  16  L.  Ed.  770;  Gaines  v.  New  Orleans, 
6  Wall.  642,  716,  18  L-  Ed.  950;  Iowa,  etc., 
Co.  V.  Blumer,  206  U.  S.  482,  51  L.  Ed. 
1148.  See  post,  "Where  Present  Legal  Ti- 
tle Has  Passed,"  XI,   C,  2,  a. 

The  ten  years  possession  which  would 
give  a  prescriptive  title,  must  be  a  pos- 
session under  a  purchase  made  in  good 
faith,  and  where  the  purchaser  believed 
that  the  person  of  whom  he  purchased 
had  a  good  title.  Strother  v.  Lucas,  12 
Pet.   410.    461.   9    L.    Ed.    1137. 

81.  Mistake  as  to  title. — Ricard  v.  Wil- 
liams, 7  Wheat.  59.  5  L.  Ed.  398. 

82.  Notice  of  adverse  title. — Wright  v. 
Mattison,  18  How.  50,  57,  15  L.  Ed.  280; 
Ewing  V.  Burnet,  11  Pet.  41,  9  L.  Ed. 
624;  Moore  v.  Brown,  11  How.  414,  13  L. 
Ed.  751. 

Nor  is  it  at  all  important  whether  the 
title  be  weak  or  strong;  for  color  of  title 
IS  acquired  to  establish  an  adverse  pos- 
session for  the  operation  of  the  statute, 
which  commences  by  disseisin  of  the 
rightful  owner  with  a  claim  of  the  land. 
Wright  V.  Mattison,  18  How.  50,  58,  15 
L.  Ed.  280. 

Defects  in  the  title  may  not  be  urged 
against  it  as  destroying  color,  but  might 
have  an  important  and  legitimate  influ- 
ence in  showing  a  want  of  confidence 
and  good  faith  in  the  mmd  of  the  claim- 
ant, if  they  were  known  to  him,  and  he 
believed  the  title  therefore  to  be  fraudu- 
lent and  void.  "Good  faith"  means  the 
actual  existing  state  of  the  mind,  whether 
so  from  ignorance,  scepticism,  sophistry, 
delusion,  or  imbecility,  and  without  re- 
gard to  what  it  should  be  from  given  legal 
standards  of  law  or  reason.  Wright  v. 
Mattison,  18  How.  50,  59,  15  L.  Ed.  280; 
Searl  v.  School  District,  No.  2,  133  U.  S. 
553,   564,  33   L.   Ed.   740. 

"  'The  good  faith  required  by  the  stat- 
ute, in  the  creation  or  acquisition  of  color 
of  title,  is  a  freedom  from  a  design  to 
defraud  the  person  having  the  better 
title;'  and  'the  knowledge  of  an  adverse 
claim  to,  or  lien  upon  property,  does  not, 
of  itself,  indicate  bad  faith  in  a  purchaser, 
and  is  not  even  evidence  of  it,  unless 
accompanied  by  some  improper  means  to 
defeat  such  claim  or  lien.' "  Searl  v. 
School  District,  No.  2,  133  U.  S.  553,  564, 
33  L.  Ed.  740. 

An  adverse  possession  of  fifty  years, 
though   with  knowledge   of  a  better  title, 


constitutes  a  good  defense  against  that 
title.  Alexander  v.  Pendleton,  8  Cranch 
462,  3  L.   Ed.  624. 

"The  case  of  Ewing  v.  Burnet,  11  Pet. 
41,  9  L.  Ed.  624,  was  one  in  which  plain- 
tiff and  defendant  claimed  under  convey- 
ances from  the  same  grantor.  The 
grantee  in  the  junior  deed  relied  upon  his 
title  as  being  protected  by  proof  of  ad- 
verse possession  for  the  time  of  limita- 
tion. The  introduction  of  this  deed  was 
objected  to,  because,  as  it  was  alleged, 
the  defendant  had  notice  of  the  claim 
of  the  grantee  in  the  elder  conveyance. 
To  an  objection  thus  urged  t-o  ihe  intro- 
duction of  the  junior  deed,  this  court 
said,  that  there  were  two  answers:  First, 
that  the  jury  might  have  negatived  the 
proof  of  such  notice;  secondly,  though 
there  was  such  notice  of  a  prior  deed  as 
would  make  a  subsequent  one  inopera- 
tive to  pass  a  title,  yet  an  adverse  pos- 
session for  twenty-one  years,  under  claim 
and  color  of  title  merely  void,  is  a  bar." 
Wright  V.  Mattison,  18  How.  50,  57,  15 
L.   Ed.  280. 

The  statutory  protection  being  neces- 
sary, only  where  the  defendant  has  no 
other  title  but  possession,  during  the 
period  prescribed.  Ewing  v.  Burnet,  11 
Pet.  41,  54,  9  L.  Ed.  624. 

As  to  questions  of  law  or  fact,  see 
post,  "Questions  of  Law  or  Fact,"  XIV,  A. 

Under  Texas  statute. — The  construc- 
tion of  the  fifteenth  section  of  the  Texas 
statute  of  limitations  is  this:  That  al- 
though the  elder  title  was  on  record,  the 
constructive  notice  thereof  to  the  holder 
of  the  junior  title  was  not  sufficient  to 
charge  the  latter  with  the  "want  of  in- 
trinsic fairness  and  honesty,"  specified  in 
the  statute,  so  as  to  prevent  the  bar  of 
the  statute  from  running.  Davila  v. 
Mumford,   24  Hov^;.  214,   16   L-   Ed.   619. 

The  better  opinion  is  that  the  want  of 
intrinsic  fairness  and  honesty,  in  the  con- 
nection in  which  the  words  are  found, 
relates  to  some  infirmity  in  the  muni- 
ments of  title,  or  deduction  of  title,  of 
the  defendant,  indicating  a  want  of  good 
faith  in  obtaining  it.  Davila  v.  Mumford, 
24   How.   214,   222,   16   L.   Ed.   619. 

83.  Fraud. — Schrimpscher  v.  Stockton, 
183  U.  S.  290,  298,  46  L-  Ed.  203;  Hayes 
V.  United  States,  170  U.  S.  637,  652,  42  L. 
Ed.  1174. 

See,  also,  Boon  v.  Chiles,  10  Pet. 
177,  9  L.  Ed.  383,  where  it  was  held, 
after  reciting  the  facts,  that,  the  lapse  of 
time    and    the    staleness    of   the    plaintiffs' 
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cc.  Paper  Title  Not  Essential. — A  paper  title  is  not  necessary  to  constitute 
color  of  title,^'*  unless  made  so  by  statute. ^^ 

dd.  Must  Be  under  Instrument,  Proceeding  or  Law — (aa)  In  General. — 
There  can  be  no  color  of  title  in  an  occupant  who  does  not  hold  under  any  in- 
strument, proceeding,  or  law,  purporting  to  transfer  to  him  the  title  or  to  give 
to  him  the  right  of  possession. ^^ 

•  Instrument  Purporting  to  Pass  Title. — An  instrument  gives  color  of  title 
— whether  the  grantor  acts  under  authority  of  judicial  proceedings  or  other- 
wise— if  by  apt  words  of  transfer  it  passes  what  purports  to  be  the  title;  and 
the  grantee's  possession  of  the  lands  thereunder  for  the  period  mentioned  in 
the  statute  of  limitations  bars  the  true  owner's  right  of  recovery.s^ 


equity  being  set  up  as  a  bar  to  a  decree 
in  their  favor,  whatever  effect  time  may 
have  in  equity  in  favor  of  a  possession 
long  and  peaceably  held,  it  could  have 
none  in  favor  of  defendant  Chiles,  whose 
only  claim  is  under  an  equity,  of  which 
complainants  were  the  true  owners,  and 
against  whom  the  present  suit  was 
brought  in  six  years  after  he  first  inter- 
fered with  it.  It  could  be  permitted  to 
him  to  acquire  the  legal  title,  in  virtue 
of  this  equity,  and  to  hold  it  to  his  own 
use,  on  the  ground,  that  equitable  right 
had  become  extinct  by  the  lapse  of  time, 
Ijefore  he  acquired  it.  The  means  by 
which  the  legal  title  had  been  conveyed 
to  Chiles,  affected  his  conscience  too 
deeply  with  fraud,  for  a  court  of  equity  to 
suffer  him  to  pay  its  fruits:  as  to  him 
the  plaintiffs  had  established  a  right  to  a 
decree  for  the  conveyance  of  whatever  ti- 
tle he  may  have  derived  by  any  convey- 
ance to  himself  directly,  of  the  legal  title. 

Good  faith  wanting.— "And  there  can 
he  no  such  thing  as  good  faith  in  an 
adverse  holding,  where  the  party  knows 
that  he  has  no  title,  and  that,  under  the 
law,  which  he  is  presumed  to  know,  he 
can  acquire  none  by  his  occupation.  Here 
the  defendant  knew  that  the  title  was  in 
the  United  States,  that  the  lands  were 
mineral,  and  were  claimed  as  such  by 
the  plaintiff,  and  that  title  to  them  could 
be  acquired  only  under  the  laws  pro- 
viding for  the  sale  of  lands  of  that  char- 
acter; and  there  is  no  pretense  that  he 
ever  sought,  or  contemplated  seeking  the 
title  to  them  as  such  lands,  or  claimed 
possession  of  them  under  any  local  cus- 
toms or  rules  of  miners  in  the  district." 
Deffeback  v.  Hawke,  115  U.  S.  392,  407, 
29  L.  Ed.  423.  See  post,  "Notice  of  In- 
validity Chargeable  to  Grantee,"  VII,  A, 
6.  c.   (1),  (a),  ee. 

84.  Paper  title  not  essential. — Probst  7k 
Presbyterian  Church,  129  U.  S.  182,  190, 
32  L.  Ed.  642;  Clarke  v.  Courtney,  5  Pet. 
319,   355,   8    L.   Ed.    140. 

"In  Probst  v.  Presbyterian  Church,  129 
U.  S.  182,  32  L.  Ed.  642,  this  court  held 
that  it  was  not  necessary  that  the  holder 
hy  adverse  possession  should  have  a 
paper  title  under  which  he  claimed,  if  he 
asserted  ownership  of  the  land  and  this 
assertion  was  accompanied  by  an  uninter- 
rupted possession.  Ewing  v.  Burnet,  11 
Pet.    41,    9^   L.    Ed.    624,    and    Harvey    v. 


Tyler,  2  Wall.  328,  17  L.  Ed.  871,  were 
cited,  and  :t  was  said:  'The  fair  implica- 
tion in  both  these  cases  is  that  where 
possession  is  taken  under  claim  of  title, 
it  sufficiently  shows  the  intention  of  the 
party  to  hold  adversely  within  the  mean- 
ing of  the  law  upon  that  subject.  There 
is  no  case  to  be  found  which  holds  that 
this  adverse  claim  of  title  must  be  found 
in  some  written  instrument.' "  Dibble  v 
Bellingham  Bay  Land  Co.,  163  U.  S  63 
71,  41  L.  Ed.  72.  ■        ' 

"The  intention  guides  the  entry  and 
fixes  its  character,"  said  the  court  in 
Ewing  V.  Burnet,  11  Pet.  41,  9  L.  Ed.  624; 
Dibble  v.  Bellingham  Bay  Land  Co.,  163 
U.^^S.  63,  72,  41  L.  Ed.  72. 
_  "In  Kansas  possession  without  paper 
title  seems  to  be  sufficient."  Schrimp- 
scher  v.  Stockton,  183  U.  S.  290,  298,  46 
L.  Ed.  203. 

85.  Under  statutes.— Wright  v.  Matti- 
son,  18  How.  50,  59,  15  L.  Ed.  280.  See 
post,    "Under    Statutes,"    VIII,    A,    6,    c, 

Kentucky.— "It  is  understood  to  be  set- 
tled m  Kentucky,  that  their  limitation 
act  of  1809  protects  those  only  who  are 
connected  with  a  patent  from  govern- 
ment, by  paper  title.  "Scott  v.  Ratliffe, 
5   Pet.  81,  88,   8  L.   Ed.  54. 

Under  California  statute. — To  consti- 
tute sufficient  adverse  possession  under 
the  California  statute  to  bar  the  owner, 
M^hen  the  claim  of  title  is  not  founded 
upon  a  written  instrument,  the  land  must 
have  been  protected  by  a  substantial  en- 
closure, or  been  usually  cultivated  or  im- 
proved,_  conditions  inapplicable  to  the 
possession  of  land  covered  by  tidewater, 
or  of  a  wharf  constructed  thereon' 
Weber  v.  Board  of  Harbor  Comm'rs 
18  Wall.  57,  68,  21   L-  Ed.  798. 

86.  Must  be  under  instrument,  proceed- 
ing or  law.— Deffeback  v.  Hawke,  115  U 
S.   392,   407,   29   L.   Ed.   423. 

Protection  is  extended  to  persons  who 
occupy  land  under  a  connected  title  prima 
facie  good,  against  proof  aliunde  which 
would  rebut  or  destroy  su>i  prima  facie 
title.  Moore  v.  Brown,  n  How  414  426 
13   L.   Ed.  751. 

87.  Instrument  purporting  to  pass  title. 
—Hall  V.  Law,  102  U.  S.  461,  466,  26  l" 
Ed.   217. 

"The_  act  of  taking  possession,  if  not 
otherwise    explained,    will   be   referable   to 


956 


LIMITATION  OF  ACTIONS,  ETC. 


Color  of  Title  to  Support  Possession  of  Public  Lands  and  Claim  ta 
Patent. — See  the  title  Pubuc  Lands. 

(bb)  Bond  for  Title. — A  bond  for  conveyance,  even  if  invalid  for  reasons 
not  appearing  on  its  face,  is  good  color  of  title.*^ 

(cc)  Deed. — A  deed  valid  upon  its  face  constitutes  color  of  title,  for  ex- 
ample, a  tax  deed.^^     And  this  will  be  the  case  even  although  the  deed  be  void 


the  paper  title,  and  understood  as  making 
claim  under  it.  Color  of  title  may  be 
made  through  conveyances,  or  bonds,  or 
contracts,  or  bare  possession  under  parol 
agreements."  Wright  v.  Mattison,  18 
How.  50,  58,  15  L.  Ed.  280. 

88.  Bond  for  title. — Sargeant  v.  State 
Bank,  12  How.  371,  13  L.  Ed.  1028. 

Bond  for  title. — By  the  strict  rules  of 
the  common  law,  a  bond  for  conveyance, 
while  it  could  not  confer  a  legal  title, 
might  be  adduced  in  support  of  a  posses- 
sion of  twenty  years  held  in  pursuance 
of  the  bond  to  corroborate  such  posses- 
sion against  an  action  founded  upon  the 
niere  right  of  entry  in  the  obligor  or  his 
heirs.  Sargeant  v.  State  Bank,  12  How. 
371,  13   L.  Ed.  1028. 

But  when  the  bond  was  given  to  carry 
out  the  policy  of  a  state  in  establishing 
the  seat  of  justice  for  a  new  county,  it 
Vias  proper  to  allow  it  to  be  given  to  the 
jury  as  competent  evidence  to  be 
weighed  by  them  in  expounding  the  pro- 
visions of  the  statute.  Sargeant  v.  State 
Bank,  12  How.  371,  13  L-   Ed.   1028. 

Where  a  title  bond  was  followed  by  a 
deed  purporting  to  convey  the  fee,  from 
at  least  the  execution  of  the  latter  deed, 
the  purchaser  was  in  possession  under 
such  claim  and  color  of  title  as  the  stat- 
ute required.  And  even  if  we  assume  that 
the  deed  did  not  have  relation  back  to 
the  date  and  recording  of  the  bond,  so 
as  to  give  the  grantee  the  benefit  of  his 
actual  possession  under  the  bond — though 
the  con:;rary  view  is  asserted  on  the  au- 
thority of  Snapp  V.  Peirce,  24  111.  156, 
159;  Russell  v.  Mandell,  73  111.  136,  138; 
Schneider  v.  Botsch,  90  111.  577,  580 — and 
that  possession  under  the  sheriff's  deed 
under  a  sale  for  taxes  to  her,  held  by 
Mrs.  L.  his  grantor,  was  not  adverse  to 
those,  if  any,  in  remainder,  and  excluding 
therefore  the  entire  period  during  which 
she  held  the  apparent  legal  title  which 
that  deed  conveyed,  there  was  yet  more 
than  seven  years'  actual  possession  by 
the  defendants,  accompanied  by  the  pay- 
ment of  taxes  under  subsequent  deeds 
duly  recorded  and  purporting  in  each 
instance  to  convey  the  fee.  Lewis  v. 
Barnhart,  145  U.   S.   56,  73,   S6  L.   Ed.   621. 

Where  the  defendants  in  an  ejectment 
proved  or  were  admitted  to  have  had  an 
actual  continuous  possession  under  bonds 
and  conveyances,  promptly  recorded,  ac- 
companied by  the  payment  of  all  taxes 
assessed  on  the  lands  during  the  period 
of  such  possession,  and  within  the  mean- 
ing of  the  statute,  such  possession  was 
"under   claim   and   color   of  title   made   in 


good  faith,"  then  the  defendants,  respec- 
tively, are  entitled  to  be  adjudged  legal 
owners  of  the  lands  according  to  the 
purport  of  their  respective  paper  titles, 
unless,  as  contended,  limitation  did  not 
run  against  the  plaintiffs  until  after  the 
death  of  the  one  under  whom  they 
claimed,  who  was  alleged  to  be  merely  a 
life  tenant  of  the  propertJ^  Lewis  v. 
Barnhart,  145  U.  S.  56,  71,  36  L.  Ed.  621. 
See  ante,  "Between  Life  Tenant  and  Re- 
mainderman, Reversioner,  or  Tenant  in 
Common,"  VIII,  A,  6,  b,   (7). 

89.  Deed. — Lewis  v.  Barnhart,  145  U.  S. 
56,  71,  36   L.   Ed.   621. 

A  deed,  which  was  valid  upon  its  face, 
made  by  one  having  title  to  the  land,  and 
containing  the  usual  covenants  of  title, 
taken  by  one  purchasing  the  land  in  good 
faith,  without  actual  notice  of  defects  in 
the  title  of  the  grantor,  constitutes  color 
of  title.  Schrimpscher  v.  Stockton,  183 
U.   S.   290,   298,   46   L-    Ed.   203. 

Sufficiency  of  description. — When  the 
description  of  the  land  in  a  deed  under 
which  possession  is  held,  taken  in  con- 
nection with  plats  accompanying  and  re- 
ferred to  therein,  appear  to  identify  the 
locus,  it  is  sufficient  as  color  of  title. 
Chesapeake  Beach  R.  Co.  v.  Washington, 
etc.,   R.   Co..   199   U.   S.   247,   50  L.   Ed.   175. 

"It  has  been  long  settled  in  Illinois 
that  any  deed  or  instrument  in  writing,, 
no  matter  on  what  founded,  if  regular  on 
its  face,  and  purporting  to  convey  the  title 
to  land  of  which  a  description  is  given, 
is  sufficient  color  under  the  limitation  act 
of  1839,  although  it  might  be  ineffectual 
to  establish  paramount  title,  apart  from 
possession  and  payment  of  taxes  for 
seven  successive  years."  Lewis  v.  Barn- 
hart. 145  U.   S.   56,  71,  36  L.   Ed.  621. 

Louisiana. — Pike  v.  Evans.  94  U.  S-  6, 
24   L.    Ed.   40. 

Tennessee. — Under  the  second  head  of 
the  Tennessee  statute,  an  unregistered 
deed  is  sufficient  to  constitute  the  bar. 
The  deed,  when  recorded,  related  back  to 
its  date.  Lea  v.  Polk  County  Copper  Co., 
21    How.   493,  16  L.   Ed.  203. 

Washington  State. — "As  to  color  of 
title,  it  is  held  in  Washington  that  a  void 
deed,  accompanied  with  actual  occupancy, 
is  sufficient  to  set  the  statute  in  motion. 
Ward  V.  Higgins,  7  Wash.  617,  624.  This 
is  the  usual  rule  as  to  general  statutes  of 
limitations,  though  as  to  short  statutes  in 
relation  to  sales  of  real  estate  for  taxes 
a  different  view  has  been  expressed." 
Dibble  v.  Bellingham  Bay  Land  Co.,  163 
U.  S.  63,  72.  41  L.  Ed.  72,  citing  Pillow 
V.   Roberts,   13    How.   472,   14   L.   Ed.   228; 
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in  fact.90 

Sheriff's  Deed. — A  prima  facie  valid  sheriff's  deed,  accepted  in  good  faith, 


Hall  V.  Law,  102  U.  S.  461,  466,  26  L.  Ed. 
217;  Redfield  v.  Parks,  132  U.  S.  239,  33 
L.  Ed.  327. 

Deed  under  power. — And  a  deed  exe- 
cuted by  the  donee  of  a  power  of  attorney 
to  sell  and  convey  lands,  duly  recorded 
according  to  law,  nothing  appearing  to 
show  any  invalidity  or  breach  of  trust, 
constitutes  color  of  title  in  such  vendees. 
Teall  V.  Schroder,  158  U.  S.  172,  39  L. 
Ed.  938. 

Deeds  purporting  to  convey  fee — Grant- 
or's title  deficient. — Where,  upon  their 
face,  the  deeds  purport  to  convey  a  title 
in  fee;  and  have  been  accepted  in  good 
faith,  they  show  the  nature  and  extent 
of  their  claim  to  the  premises.  The 
grantor  could  convey  no  greater  interest 
in  the  land  than  he  possessed;  but  there 
is  no  evidence  to  show  that  the  grantees 
in  this  case  knew  that  his  estate  was 
limited,  or  that,  in  accepting  the  deeds, 
holding  possession  of  the  property,  and 
improving  it,  they  did  not  act  in  good 
faith.  Gregg  v.  Sayre,  8  Pet.  244,  254,  8 
L.  Ed.  932. 

The  possession  which  they  hold  under 
these  deeds  was  adverse  to  all  the  world. 
The  titles  were  for  the  whole  property, 
and  in  fee;  consequently,  there  can  be 
no  presumption  that  the  possession  was 
held  as  cotenants  with  the  plaintiffs  in 
the  court  below.  Both  the  possession  and 
the  titles  were  exclusive;  and  they  were, 
consequently,  adverse  to  all  other  claim- 
ants. Gregg  V.  Sayre,  8  Pet.  244,  254,  8 
L.  Ed.  932. 

Tax  deed. — Tax  deeds  without  regard 
to  their  validity  as  elements  of  a  good 
legal  title  per  se,  should  be  received  for 
the  purpose  of  showing  color  of  title,  in 
connection  with  possession  by  the  per- 
sons claiming  under  them,  for  a  length 
of  time  sufficient  by  law  to  bar  the  entry 
of  plaintiff.  Pillow  v.  Roberts,  13  How. 
472,  474,  14  L-  Ed.  228. 

"A  sherifif's  deed  for  land  sold  for 
taxes,-  regular  on  its  face,  and  made  to 
one  who  was  vmder  no  obligation  to  pay 
the  taxes,  will,  as  between  the  grantee 
and  the  taxpayer,  constitute,  without 
proof  of  a  judgment  for  the  taxes,  such 
color  of  title  as  will  meet  the  require- 
ments of  the  statute  of  limitations." 
Lewis  V.  Barnhart,  145  U.  S.  56,  71,  36 
L.  Ed.  621.  See,  also,  Wright  v.  Matti- 
son,  18  How.  50,  59,   15  L.   Ed.  280. 

See  Noonan  v.  Lee,  2  Black  499,  500, 
305,  17  L.  Ed.  278,  where  it  is  said  that, 
where  a  tax  deed  does  not  appear  to 
"have  been  recorded,  possession  under  it 
can  therefore  have  no  effect.  The  de- 
scription in  the  deed  does  not  cover  the 
premises   in   controversy. 

It  is  immaterial  whether  the  sale  and 
the  deed  be  void  or  valid;  it  is  sufficient 
that  a  sale  has  been  made  and  the  deed 
Tecorded,    to    bring    the    statute    into    ac- 


tivity, and  after  the  lapse  of  the  period 
limited,  to  entitle  the  purchaser  and  those 
claiming  under  him,  to  its  protection. 
Leffingwell  v.  Warren,  2  Black  599,  17 
L.   Ed.  261. 

Recorded  tax  deed  and  payment  of 
taxes. — A  recorded  tax  deed,  with  pay- 
ment of  taxes,  may  be  made  color  of 
title.  Soper  v.  Lawrence  Bros.  Co.,  201 
U.    S.  359,  369,   50   L-    Ed.   788. 

Deed  for  land  before  issue  of  patent 
therefor. — If  a  deed  was  sufficient  to  sus- 
tain claim  or  color  of  title  if  the  patent 
had  issued,  its  sufficiency  for  that  pur- 
pose could  not  be  rendered  any  the  less 
by  the  issue  of  the  patent  at  a  subse- 
quent time,  and,  in  any  view  of  the 
alleged  infirmities  of  the  deed,  the  patent 
would  take  efifect  by  relation  rather  than 
operate  extrinsically  to  the  destruction  of 
the  claim  under  the  original  owners. 
Dibble  v.  Bellingham  Bay  Land  Co.,  163 
U.  S.   63,  74,  41   L.   Ed.   72. 

"The  execution  and  delivery  of  the  pat- 
ent after  the  right  to  it  had  become  com- 
plete were  the  mere  ministerial  acts  of 
the  officers  charged  with  that  duty. 
Barney  v.  Dolph,  97  U.  S.  652,  24  L.  Ed. 
1063;  Simmons  v.  Wagner,  101  U.  S.  260. 
25  L.  Ed.  910.  The  state  courts  could 
properly  hold  under  the  circumstances  of 
this  case  that  the  statute  of  limitations 
was  set  in  motion  when  that  right  ac- 
crued, and  was  not  postponed  to  the 
issue  of  the  patent."  Dibble  v.  Belling- 
ham Bav  Land  Co.,  163  U.  S.  63,  74,  41 
L.   Ed.  72. 

90.  Deed  void  and  worthless  in  fact. — 
Wright  V.  Mattison,  18  How.  50,  57,  15 
L.  Ed.  280. 

"Color  of  title,  even  under  a  void  and 
worthless  deed,  has  always  been  received 
as  evidence  that  the  person  in  posses- 
sion claims  adversely  to  all  the  world." 
Wright  V.  Mattison,  18  How.  50,  57,  1' 
L.  Ed.  280;  Pillow  v.  Roberts,  13  How. 
472,  476,  14  L.  Ed.  228;  Lea  v.  Polk  County 
Copper  Co..  21  How.  493,  16  L.  Ed.  203; 
Northern  Pac.  R.  Co.  v.  Ely,  197  U.  S.  1. 
7,  49  L.  Ed.  639. 

A  void  deed  taken  in  good  faith  is  a 
sufficient  color  of  title.  Beaver  v.  Taylor, 
1  Wall.  637,  641,  17  L.  Ed.  601. 

Under  the  laws  of  Louisiana,  a  deed  of 
property  from  a  person  having  authority 
to  sell  is  regarded  as  a  just  title  for  the 
purpose  of  prescription.  Pike  v.  Evans, 
94  U.   S.   6,  24  L.   Ed.  40. 

Tennessee  and  Arkansas. — So  in  Ten- 
nessee, Lea  V.  Polk  County  Copper  Co., 
21  How.  493,  494,  16  L-  Ed.  203.  So  in 
Arkansas,  possession  under  a  void  tax 
deed  is  protected.  Pillow  v.  Roberts,  13 
How.  472,  14  L.  Ed.  228;  Wright  v.  Mat- 
tison, 18  How.  50,  15  L.  Ed.  280;  Moore 
V.   Brown,  11   How.   414,  13   L.   Ed.  751. 

In  Walker  v.  Turner.  9  Wheat.  541,  G 
L.  Ed.  155,  it  was  held  "that  a  void  sherifif's 
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is  color  of  title.^^     But  not  if  void  for  want  of  jurisdiction  in  the  court. ^2 
(dd)    Lease. — A  lease  may  constitute  color  of  title  in  the  lessor.^^ 
(ee)    Patent  or  Grant. — As  to  effect  of  patent  generally,  as  passing  title,  see 
the  title  Public  Lands.     A  patent  for  lands  constitutes  a  color  of  title,  whether 
valid  or  not.^^     Even  though   issued   subject  to  reservations  and  exceptions   in 


deed  was  no  deed,  and  could  not  be  given 
in  evidence  as  a  link  in  the  chain  of  title, 
nor  be  upheld  by  seven  years'  adverse 
possession,  under  the  act  of  limitations 
of  Tennessee,  which  required  a  title  by 
grant,  or  deed  of  conveyance  founded  on 
a  grant,  to  form  a  bar;  and  which  was 
construed  to  require  connection  of  title. 
This  court  followed  the  supposed  settled 
construction  of  the  courts  of  Tennessee 
on  their  own  statute.  But  this  was  a  mis- 
take, there  not  being  any  such  settled 
construction."  Moore  v.  Brown,  11  How. 
414,  435,  13  L.  Ed.  751.  See,  also.  Green 
V.  Neal,   6   Pet.   291,   8   L.   Ed.  402. 

Conveyance  by  disseisee. — Where  the 
land  seems  to  have  been  conveyed  to  the 
plaintiff  after  the  defendant  had  taken 
possession,  that  is  immaterial.  In  the 
District  of  Columbia  a  conveyance  by  a 
disseisee  is  valid.  Chesapeake  Beach  R. 
Co.  V.  Washington,  etc.,  R.  Co.,  199  U. 
S.  247,  252,  50  L.  Ed.  175;  Roberts  v. 
Cooper,  20  How.  467,  483,  15  L.  Ed.  969; 
Peck  V.  Heurich,  167  U.  S.  624,  629,  630, 
42  L.  Ed.  302.  See  the  title  CHAM- 
PERTY AND  MAINTENANCE,  vol.  3, 

p.  670. 

Fraudulent  deed. — Even  if  the  grantor 
in  deeds  be  justly  chargeable  with  fraud, 
but  the  grantees  did  not  participate  in  it; 
and  when  they  received  their  deeds,  had 
no  knowledge  of  it,  but  accepted  the  same 
in  good  faith,  the  deeds  upon  their  face 
purporting  to  convey  a  title  in  fee,  and 
showing  the  nature  and  extent  of  the 
premises,  there  can  be  no  doubt,  the  deeds 
do  give  color  of  title  under  the  statute  of 
limitation.  Gregg  v.  Sayre,  8  Pet.  244,  8 
L.  Ed.  932;  Wright  v.  Mattison,  18  How. 
50,  56,  15  L,.  Ed.  280;  Lea  v.  Polk  County 
Copper  Co.,  21  How.  493,  16  L.  Ed.  203. 

Commissioner's  deed. — "The  deed  of  a 
commissioner  in  this  case,  with  the  return 
of  the  commissioners  in  the  partition  pro- 
ceedings, gave  such  color.  Even  should 
they  be  considered  as  invalid,  possession 
under  them  for  the  period  prescribed  by 
statute  bars  the  right  of  the  true  owners 
as  effectively  as  possession  under  the  most 
perfect  title."  Hall  v.  Law,  102  U.  S. 
461,  466,  26  L-  Ed.  217.  See  Carver  v. 
Astor,  4  Pet.  ],  7  L.  Ed.  761. 

Commissioner's  deed  for  property  of  at- 
tainted persons. — Carver  v..  Astor,  4  Pet. 
1,  7  L.   Ed.   761. 

Executor's  deed  in  Louisiana. — Where 
the  deed  of  an  executor,  to  the  purchasers 
at  sale,  is,  in  the  language  of  the  civilians, 
translative  of  property,  and  there  is  no 
defect  upon  the  face  of  it,  the  only 
questions,  therefore,  which  arise  upon  the 
prescription  of  five  years  declared  by  §  4 


of  the  Louisiana  act  of  March  10,  1834,. 
and  its  substitute,  article  3453  of  the  civil 
code,  are,  were  the  vendees  purchasers 
in  good  faith;  and  are  the  defects  in  the 
title,  insisted  on  by  the  appellee,  such  in- 
formalities as  are  cured  by  that  prescrip- 
tion. Davis  V.  Gaines,  104  U.  S.  366,  386, 
400,  26  L.  Ed.  757.  See  the  title  EXECU- 
TORS AND  ADMINISTRATORS,  vol. 
6,   p.    154. 

91.  Sheriff's  deed.— Pike  v.  Evans,  94  U. 
S.  6,  24  L.  Ed.  40. 

Although,  in  Louisiana,  informalities 
which  occur  in  a  sheriff's  proceeding  un- 
der execution  may,  if  taken  advantage  of 
in  due  time,  be  good  ground  for  annulling 
a  sale  made  by  him,  yQi,  if  he,  being 
thereunto  authorized,  sells  the  land,  and 
executes  a  deed  therefor,  to  a  bona  fide 
purchaser,  the  latter,  in  an  action  against 
him  to  recover  the  land,  commenced  after 
five  years  from  the  time  he  entered  into 
possession,  can  set  up  the  statutory  pre- 
scription. Pike  V.  Evans,  94  U.  S.  6,  24 
L.   Ed.  40. 

The  failure  of  the  sheriflf  to  actually 
seize  the  property  is  cured  by  the  posses- 
sion of  such  a  purchaser  for  five  years. 
Pike  z'.  Evans,  94  U.  S.  6,  24  L.  Ed.  40. 

92.  Jurisdictional    invalidity. — Walker    v. 
•Turner,   9  Wheat.   541,   6   L.   Ed.   155. 

A  sherifT's  deed,  which  is  void  for  want 
of  jurisdiction  in  the  court  under  whose 
judgment  the  sale  took  place,  is  not  such 
a  conveyance  as  that  a  possession  under 
it  will  be  protected  by  the  statute  of  limi- 
tations. Walker  v.  Turner,  9  Wheat.  541, 
6  L.  Ed.   155. 

93.  Lease. — Mclver  v.  Ragan,  2  Wheat. 
25,  31.  4  L.  Ed.  175. 

When  a  tenant  is  said  to  have  taken 
possession  under  another  as  landlord  and 
to  have  continued  to  occupy  the  land,  the 
fair  inference  is,  that  the  possession  was 
continued  under  the  same  right  by  which 
it  was  originally  taken,  and  it  constitutes 
color  of  title  in  the  former  throughout. 
Mclver  v.  Ragan,  2  Wheat.  25,  31,  4  L. 
Ed.  175.  See  ante,  "Possession  by  Ten- 
ant," VIII,  A,  1,  c. 

94.  Patent  or  grant. — Bicknell  v.  Com- 
stock,   113   U.  S.  149,  151,  28   L.  Ed.  962. 

Whether  a  patent  conveyed  a  valid  title 
or  not,  it  divested  the  title  of  the  United 
States  if  it  had  not  been  divested  before, 
so  that  patentee  or  his  grantees,  being 
in  possession  under  claim  and  color  of 
title,  the  statute  of  limitation  begnn  to 
run  in  their  favor.  Bicknell  v.  Comstock, 
113  U.  S.  149,  151,  28  L.  Ed.  962;  Bryant 
V.  Forsyth,  19  How.  334,  338,  15  L.  Ed. 
674. 

Where  the  conveyances  upon  which  the 
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favor  of  other  claimants,  where  the  latters'  rights  were  capable  of  enforcement 
by  ejectment,  being  adverse,  and  their  claims  ascertained  by  survey  for  the 
statutory  period  before  suit  brought.^^     And  so  with  an  ancient  grant  by  a  state 


claimant  and  occupant  under  the  confirma- 
tion of  an  invalid  Spanish  grant  rested  his 
claim,  were  sanctioned  by  the  solemn  act 
of  the  commissioners  when  they  con- 
firmed the  title  to  claimant,  and  under  this 
title  there  had  been  a  continuous  posses- 
sion of  fifty  years,  and  the  consideration 
paid  by  his  grantor  satisfactorily  shows 
that  he  supposed  himself  to  have  acquired 
a  competent  title  to  the  land;  under  those 
circumstances,  if  the  decision  of  the  case 
turned  upon  the  legal  title,  such  title 
might  well  be  presumed,  whether  the 
conveyances  were  executed  under  the  law 
of  Spain  or  of  Georgia.  Robinson  v. 
Minor,  10  How.  627,  628,  644,  13  L.  Ed. 
568. 

Even  supposing  that  the  confirmation 
of  the  commissioners  was  not  conclusive, 
yet  the  facts  of  the  case  show  a  superior 
equity  in  the  title  of  the  wife  (from  whom 
claimant's  title  came)  over  that  of  the 
child  of  the  original  grantee;  viz,  the 
motive  which  led  to  the  conveyance  to  her 
of  the  claim;  the  fact  that  the  widow  sold 
the  property  for  its  full  value,  saw  the 
premises  occupied  by  persons  claiming 
in  fee  for  thirty  years,  and  never  informed 
her  son  that  he  had  a  right  to  the  prop- 
erty after  her  decease.  Robinson  v. 
Minor,  10  How.  627,  628,  13  L.  Ed.  568. 

95.  Reservations  and  exceptions. — 
Bryan  v.  Forsyth,  19  How.  334,  15  L.  Ed. 
674;  Ballance  v.  Forsyth,  13  How.  18,  14 
L.  Ed.  32,  which  is  a  seeming  exception 
based  on  the  fact  that  the  reserved  claims 
were  not  ascertained  by  survey  in  time, 
Gregg  v.  Tesson,  1  Black  150,  17  L.  Ed. 
74;  Kellogg  v.  Forsyth,  2  Black  571,  17 
L.  Ed.  256;  Dredge  v.  Forsyth,  2  Black 
563,  17  L.  Ed.  253;  Meehan  v.  Forsyth,  24 
How.  175,  16  L.  Ed.  730;  Gregg  z/.  Forsyth, 
24  How.  179,  182,  16  L.  Ed.  731. 

In  Knight  v.  United  States  Land  Ass'n, 
142  U.  S.  161,  188,  189,  35  L.  Ed.  974,  it  was 
held  that  although  a  patent  which  had 
been  issued  in  consequence  of  the  report 
of  a  tribunal  appointed  by  congress, 
merely  quit  claimed  the  rights  of  the 
United  States  and  saved  the  rights  of 
third  parties,  it  nevertheless  was  con- 
clusive as  to  the  existence  of  a  I'ecord 
title  upon  those  claiming  to  hold  under 
rights  which  originated  subsequent  to  the 
cession,  and,  a  fortiori,  as  to  a  person 
claiming  title  by  mere  possession.  Herrick 
V.  Boquillas,  etc..  Cattle  Co.,  200  U.  S.  96, 
101,   50   L.  Ed.   388. 

"By  the  application  of  this  doctine  it 
follows  that  the  judgment  confirming  the 
land  grant  and  the  patent  thereunder, 
which  specifically  decreed  an  interest  in 
the  confirmed  grant  to  the  parties  named, 
was  adequate  to  establish  a  record  title  as 
against  persons  asserting  the  character 
of     rights     u-^on     which     the     defendants 


relied."  Herrick  v.  Boquillas,  etc..  Cattle 
Co.,   200   U.    S.   96,   101,   50   L.    Ed.   388. 

Receivers  receipt  or  patent Where  the 

title  under  which  a  possession  commenced 
was  under  instruments  in  legal  form, 
executed  by  the  proper  officers  of  the 
United  States,  and  apparently  conveying 
full  title,  and  the  receiver's  receipt  issued 
to  W.  contained  nothing  on  its  face,  nor 
did  the  deed  made  on  November  20  fol- 
lowing by  W.,  indicating  that  the  land  was 
a  swamp  or  overflowed,  or  that  it  was 
within  the  corporate  limits  of  the  city  of 
Shreveport,  or  tending  to  show  when  W. 
first  entered  upon  it  and  initiated  the  right 
of  homestead  or  pre-emption,  and  the 
same  is  true  of  the  patent  issued  two 
years  thereafter,  such  a  title  is  the  "just 
title"  _  which,  within  the  terms  of  the 
Louisiana  statutes,  is  the  beginning  of  a 
right  by  prescription.  And  this  is  true 
whether  regard  be  had  simply  to  the  re- 
ceiver's receipt  or  to  the  patent.  Texas, 
etc.,  R.  Co.  V.  Smith,  159  U.  S.  66,  68,  40 
L.  Ed.  77. 

State  patent  for  lands  the  entry  of  which 
was  unauthorized  by  law. — A  state  patent 
based  on  an  entry  and  survey  of  lands 
under  a  warrant  which  gave  no  right  to 
the  holder  to  make  an  entry  of  the  lands 
on  which  it  was  entered,  did  not  con- 
stitute good  color  of  title,  and  where  the 
land  in  the  possession  of  the  defendant 
was  surveyed  under  a  warrant  which  did 
not  authorize  such  entry  of  lands,  the 
possession  of  the  same  did  not  bar  the 
plaintiff's  action,  he  having  the  better 
title.  Lindsey  v.  Miller,  6  Pet.  666,  8  L. 
Ed.  538. 

So  where  a  grant  of  public  lands  is  made 
wholly  without  authority,  it  does  not 
constitute  a  just  title  under  the  Spanish 
law  to  support  prescription.  Hayes  v. 
United  States,  170  U.  S.  637,  42  L.  Ed. 
1174,  18  Sup.  Ct.  Rep.  735;  Davis  v.  Gaines, 
104   U.   S.    366,   400,  26   L-    Ed.    757. 

But  where  plaintiffs  in  ejectment  claimed 
under  a  grant  from  the  state  of  North 
Carolina,  comprehending  the  lands  for 
which  the  suit  was  brought,  and  the  de- 
fendants claimed  under  a  junior  patent, 
and  a  possession  of  seven  years,  which, 
by  the  statutes  of  that  state  and  Tennes- 
see, constitutes  a  bar  to  the  action,  if  the 
possession  be  under  color  of  title,  and,  to 
repel  this  defense,  the  plaintiffs  proved,, 
that  no  corner  or  course  of  the  grant, 
under  which  they  claimed,  was  marked, 
except  the  beginning  corner;  that  the 
beginning,  and  nearly  the  whole  land,  and 
all  the  corners,  except  one,  were  within 
the  Cherokee  Indians  boundary,  not 
having  been  ceded  to  the  United  States, 
until  the  year  1806,  within  seven  years 
from  which  time  the  suit  was  brought) 
but    the    land    in    the    defendant's    posses-. 
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of  land  claimed  by  it  and  afterwards  ceded  to  the  United   States,  for  which  a 
patent  was  afterwards  issued  by  the  United  States  to  another  claimant. ^^ 

ee.  Knozvledge  of  Invalidity  Chargeable  to  Grantee. — See,  also,  ante,  "Good 
Faith,"  VIII,  A,  6,  c,  (1),  (a),  bb.  Where  a  deed  is  void  upon  its  face, 9'  or 
where  the  want  of  just  title  is  the  result  of  a  legal  incapacity  on  the  part  of  the 
seller,  with  a  knowledge  of  which  the  grantee  was  chargeable,  such  a  cause  not 
only  operates  to  render  the  title  not  just  in  legal  intendment,  but  deprives  the 
contract  of  the  essential  ingredients  of  legal  good  faith.^s  gQ  Qf  ^  deed  from 
one  who  has  parted  with  the  legal  title  by  a  prior  conveyance  which  has  never 
been  set  aside. ^^ 


sion,  and  for  which  the  suit  was  brought, 
did  not  lie  within  the  Indian  boundary; 
held,  that,  notwithstanding  the  laws  of 
the  United  States  prohibited  all  persons 
from  survej'ing  or  marking  any  lands 
within  the  Indian  territory,  and  the 
plaintiffs  could  not,  therefore,  survey  the 
land  grant  to  them,  the  defendants  were 
entitled  to  hold  the  part  possessed  by 
them  for  the  period  of  seven  years  under 
color  of  title.  Mclver  v.  Ragan,  2  Wheat. 
25,  4  L.  Ed.  175. 

"The  possession  of  the  defendants  be- 
ing of  lands,  not  within  the  Indian  ter- 
ritory, and  being  in  itself  legal,  no  reason 
exists,  as  connected  with  that  possession, 
why  it  should  not  avail  them  and  perfect 
their  title  as  intended  by  the  act."  Mclver 
V.  Ragan,  2  Wheat.  25,  29,  4  L.  Ed.  175. 

96.  Ancient  state  grant. — Where,  in  the 
case  of  land  embraced  in  an  ancient  grant 
in  the  northwest  territory  ceded  by  Vir- 
ginia to  the  United  States,  in  any  view 
that  may  be  taken,  the  title  was  perfected 
in  the  heirs  of  the  grantee  more  than  half 
a  century  before  the  patent  issued,  and  for 
more  than  thirty  years  of  that  period  the 
landlord  of  the  defendant  has  been  in  the 
actual  possession  of  the  premises  under 
claim  and  color  of  title  made  in  good  faith, 
and  has  during  that  time  paid  all  the  taxes 
legally  assessed  thereon,  his  possession 
has,  therefore,  ripened  into  a  title,  which, 
under  the  statute  of  Illinois,  is  a  bar  to 
any  adverse  claim  under  a  patent  issued 
long  afterwards.  The  patent  was  not  nec- 
essary to  the  acquisition  of  such  title  by 
adverse  possession.  Langdeau  v.  Hanes, 
21  Wall.  521,  531,  22  L.  Ed.  606. 

97.  Deed  void  upon  its  face.— Redfield  v. 
Parks.  1,32  U.  S-  239,  250,  33  L.  Ed.  327; 
Moore  v.  Brown,  11  How.  414,  13  L-  Ed. 
751;  Walker  v.  Turner,  9  Wheat.  541,  6  L. 
Ed.  155. 

Where  a  tax  deed  was  not  merely  void 
by  extrinsic  facts  shown  to  defeat  it,  but 
was  absolutely  void  on  its  face,  such  an 
instrument  could  not  create  color  of  title 
which  would  bring  the  case  within  the 
statute  of  limitations.  Redfield  v.  Parks, 
132  U.  S.  239,  250,  33  L.  Ed.  327;  Moore  v. 
Brown,  11  How.  414,  13  L.  Ed.  751;  Wal- 
ker V.  Turner,  9  Wheat.  541,  6  L.  Ed.  155. 

Where  a  defendant  offered  a  deed  in 
evidence,  purporting  to  be  a  deed  from  an 
officer  authorized  to  sell  for  taxes,  and 
the  deed  upon  its  face  showed  that  the  of- 


ficer had  not  complied  with  the  requisi- 
tions of  the  statute,  this  was  a  void  deed, 
made  in  violation  of  law,  and  did  not  bring 
the  defendant  within  the  benefit  of  the 
statute  of  limitations.  Moore  v.  Brown,  11 
How.  414,  13  L.  Ed.  751,  distinguished  in 
Pillow  V.  Roberts,  13  How.  472,  477,  14  L,. 
Ed.  228. 

See,  however,  Deputron  v.  Young,  134 
U.  S.  241,  254,  33  L.  Ed.  923,  where  it  is 
held  that  a  tax  deed,  though  void  upon  its 
face,  is  sufficient  color  of  title  in  Nebraska 
to  support  an  adverse  possession  to  the 
property  therein  described;  while  a  tax 
certificate  is  not. 

98.  Grantee  chargeable  with  knowledge 
of  invalidity. — Hayes  v.  United  States,  170 
U.  S.  637,  652,  42  L.  Ed.  1174;  Bradshaw 
V.  Ashley,  180  U.  S.  59,  65,  45  L.  Ed.  423. 
As  where  the  deed  on  its  face  purported 
to  be  a  conveyance  of  the  domain  of  the 
nation  by  a  territory  thereof.  Hayes  v. 
United  States,  170  U.  S.  637,  652,  42  L.  Ed. 
1174. 

Under  execution  against  holder  of  de- 
feasible title. — Adverse  possession  taken 
and  held  under  a  sheriff's  sale,  by  virtue 
of  judgments  and  executions  against  one 
holding  under  a  defeasible  title,  which  was 
so  defeated  by  his  death,  will  not,  accord- 
ing to  the  decisions  of  the  courts  of  New 
York,  prevent  the  operation  of  a  devise, 
by  another,  in  whom  the  title  to  the  es- 
tate was  vested  by  the  death  of  the  defend- 
ant in  the  execution.  Waring  v.  Eden,  1 
Pet.  570,  7  L.  Ed.  266. 

99.  Conveyance  after  legal  title  passed 
to  prior  purchaser. — Anderson  n.  Bock.  15 
How,  323,  14  L.  Ed.  714. 

The  city  of  New  Orleans  sold  a  lot  in 
the  city  for  a  certain  sum  of  money,  the 
payment  of  which  was  not  exacted,  but 
the  interest  of  it,  payable  quarterly,  re- 
mained as  a  ground  rent  upon  the  lot. 
It  was  further  stipulated,  that  if  two  of 
these  payments  should  be  in  arrear,  the 
city  could  proceed  judicially  for  the  re- 
covery of  possession,  with  damages,  and 
the  vendees  were  to  forfeit  their  title. 
Six  years  afterwards,  by  notarial  act,  the 
city  conveyed  the  same  lot  to  another  per- 
son, who  transferred  it  to  an  assignee.  The 
title  of  the  first  vendee  could  not  be  di- 
vested without  some  judicial  proceeding, 
and  the  dissolution  of  the  contract  could 
not  be  inferred  merely  from  the  fact  that 
the   city   had  made   a   second   conveyance. 
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(b)  Under  Statutes. — By  the  Texas  statute  color  of  title  is  defined  as  a  con- 
secutive chain  of  transfer  from  the  sovereignty  down  to  the  party  in  possession. 
Where  there  is  a  hiatus  in  the  chain,  color  of  title  is  lacking.^ 

Connected  Title  Deducible  of  Record  from  State  or  United  States. — 

Where  a   state  statute  requires  a  connected  title  deducible  of  record   from  the 
state  or  the  United  States,  the  entire  title  need  not  be  of  record. ^ 

(2)  Office  and  Effect  of  Color  of  Title,  and  Extent  of  Possession — (a)  As 
Distinguishing   "Ovister"   from    "Trespass." — Although    adverse   possession    may 


Therefore,  the  deeds  to  the  second  vendee, 
and  from  him  to  his  assignee,  were  not,  of 
themselves,  evidence  to  support  the  plea  of 
prescription.  The  city,  not  having  re- 
sumed its  title  in  the  regular  mode,  could 
not  transfer  either  a  lawful  title  or  pos- 
session to  its  second  vendee.  Anderson 
V.   Bock,  15  How.  323,  14  L.  Ed.  714. 

"A  vendor  cannot  transfer  a  title,  or  a 
possession,  which  is  not  vested  in  him. 
He  cannot,  by  his  conveyance  or  admis- 
sions, affect  the  claims  of  persons  whose 
title  is  adverse  to  his.  It  follows,  there- 
fore, that  the  recitals  in  these  acts,  that 
possession  had  been  delivered,  and  that 
the  vendor  was  satisfied  therewith  are  not 
evidence  of  that  corporeal  possession, 
which  is  the  foundation  of  a  prescriptive 
right,  in  a  case  like  the  present."  Ander- 
son V.  Bock,  15  How.  323,  329,  14  L.  Ed. 
714. 

1.  Statute  of  Texas. — That  is  to  say, 
when  the  case  is  not  that  of  a  defect  or 
flaw  in  some  link  which  makes  the  chain 
weak  at  that  point,  but  when  there  is  no 
chain  at  all.  League  v.  Atchison,  6  Wall. 
112,  18  L.  Ed.  764;  Osterman  v.  Baldwin, 
fi  Wall.  116,  18  L.  Ed.  730.  See,  also, 
Davila  v.  Mumford,  24  How.  214,  16  L. 
Ed.  619;  Stanley  v.  Schwalby,  147  U.  S. 
.508,    514,    37    L.    Ed.    259. 

"Color  of  title  differs  from  title  only 
in  externals.  The  substance  of  both  is 
the  same.  Were  this  not  so,  if  color  of 
title  were  something  intrinsically  and  sub- 
slantially  less,  or  weaker  than  title,  then 
the  wisdom  of  the  legislature  could  not 
be  vindicated  in  applying  the  same  period 
of  limitation  to  a  possession  supported 
by  the  one  as  is  applied  to  a  possession 
c'lpnorted  by  the  other."  Osterman  v. 
Haldwin.  6  Wall.  116,  124,  18  L.  Ed.  730; 
I.eaeue  v.  Atchison,  6  Wall.  112.  116.  18 
L.    Ed.    764. 

A  mere  declaration  in  writing  by  a 
vendor  of  a  vendee's  purchase  of  land, 
that  the  vendee  had  paid  the  money  for 
it,  and  that  the  vendor  intended  to  make 
deeds  when  prepared  to  do  so,  is  not  a 
document  purporting  to  convey  title;  and 
accordingly  will  constitute  neither  a  link 
in  "a  consecutive  chain  of  transfer,"  nor 
"color  of  title"  within  the  meaning  of  the 
fifteenth  section  of  the  statute  of  limita- 
tions of  Texas.  Osterman  v.  Baldwin, 
6  Wall.   116,   18   L.   Ed.  730. 

"An  agreement  to  convey  title  at  some 
future  period,  is  not  color  of  title,  within 
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the  meaning  of  the  law."  Osterman  v. 
Baldwin,   6   Wall.    116,   124,   18    L.    Ed.   730. 

2.  Connected  title  deducible  of  record 
from  state  or  United  States. — Dolton  v. 
Cain,  14  Wall.  472,  20  L.   Ed.  830. 

Under  the  limitation  laws  of  Illinois 
which  declare  in  substance  "that  whoever 
has  resided  on  a  tract  of  land  for  seven 
successive  years  prior  to  the  commence- 
ment of  an  action  of  ejectment,  having  a 
connected  title  in  law  or  equity  deducible 
of  record  from  the  state  or  the  United 
States,  can  plead  the  possession  in  bar 
of  the  suit,"  it  is  not  necessary  that  the 
entire  title  of  the  defendant  be  evidenced 
by  the  acts  of  record.  If  the  source  or 
foundation  of  the  title  is  of  record  it  is 
available  to  every  person  claiming  a  legal 
title  who  can  connect  himself  with  it, 
by  such  evidence  as  applies  to  the  na- 
ture of  the  right  set  up,  and  so  with  a 
possession  under  a  contract  of  purchase, 
with  payment  or  tender  of  the  purchase 
money.  Dolton  v.  Cain,  14  Wall.  472,  20 
L.  Ed.  830. 

Such  a  vendee  is  within  this  limitation 
law,  and  may  invoke  same  for  his  de- 
fense in  an  ejectment  against  him,  al- 
though the  title  used  to  accomplish  this 
object  could  not  be  employed  by  a  plain- 
tiff in  such  action,  who  can  only  recover 
v.'hen  he  has  the  paramount  legal  title. 
Dolton  V.  Cain,  14  Wall.  472,  479,  20  L- 
Ed.  830.  See,  also.  Bryan  v.  Forsyth,  19 
How.  334,  15  L.  Ed.  674;  Gregg  v.  Tesson, 
1  Black  150.  153,  17  L.  Ed.  74;  Dredge  v. 
Forsyth.  2  Black  563,  17  L-  Ed.  233;  Mee- 
han  V.  Forsyth,  24  How.  175,  178,  16  L- 
Ed.   730. 

According  to  the  statute  of  limitations 
passed  by  the  state  of  Illinois,  a  defend- 
ant in  ejectment  who  had  been  in  posses- 
sion of  the  land  by  actual  _  residence 
thereon,  having  a  connected  title  in  law 
or  equity  deducible  of  record  from  the 
state  or  the  United  States,  or  from  any 
public  officer  or  other  person  authorized 
by  the  laws  of  the  states,  to  sell  such 
land  for  the  nonpayment  of  taxes,  etc., 
might  defend  himself  by  pleading  that  he 
had  been  in  possession  as  aforesaid  for 
seven  years.  Moore  v.  Brown,  11  How. 
414,  13  L.  Ed.  751. 

Tennessee. — Under  the  provisions  of  the 
statute  of  limitations  of  Tennessee,  in  ref- 
erence to  a  peaceable  possession  of  land 
for  seven  years,  by  virtue  of  a  grant,  or 
deed 'of  conveyance  founded  upon  a  grant, 
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exist  independently  of  title,^  an  entry  by  one  man  on  the  land  of  another  is  an 
ouster  of  the  legal  possession  arising  from  the  title,  or  not,  according  to  the  in- 
tention with  which  it  is  done;  if  made  under  claim  and  color  of  right,  it  is  an 
ouster;  otherwise,  it  is  a  mere  trespass;  in  legal  language,  the  intention  guides 
the  entry  and  fixes  its  character.^  So  actual  ouster  by  entry  upon  land  under 
claim  of  title,  may  give  rise  to  an  adverse  possession,  but  not  a  mere  intrusion 
without  color  oi  titie.^ 

Possessory   Rights   in  Public   Lands. — See   the   title   Pubuc   Lands.    As 

and  no  legal  claim  by  suit  set  up  to  the 
lands,  it  has  been  adjudged,  since  1825, 
by  the  Tennessee  courts,  that  it  is  not  nec- 
essary to  entitle  an  individual  to  the  ben- 
efit of  the  statutes,  that  he  should  show 
a  connected  title,  either  legal  or  equitable; 
that  if  he  prove  an  adverse  possession, 
under  a  deed,  of  seven  years  before  the 
suit  is  brought,  and  show  that  the  land  has 
been  granted,  he  brings  himself  within 
the  statutes;  since  this  decision,  the  law 
has  been  considered  settled  in  Tennessee, 
to  be  different  from  what  was  supposed 
to  be  the  rule  at  the  time  the  federal  su- 
preme court  decided  the  cases  of  Patton's 
lessee  v.  Easton,  and  Powell's  lessee  v. 
Harman.  Green  v.  Neal,  6  Pet.  291,  8  L. 
Ed.  402,  overruling  Patton  v.  Easton,  1 
Wheat.  476,  4  L.  Ed.  139,  and  Powell  v. 
Harman,  2  Pet.  241,  7  L.  Ed.  411;  Walker 
V.  Turner,  9  Wheat.  541,  6  L.  Ed.  155,  m 
which  h  had  been  held  that  a  possession 
of  seven  years  is  a  protection,  only  when 
held  under  a  grant,  or  under  valid  mesne 
conveyances,  or  a  paper  title,  which  are 
legally  or  equitably  connected  with  a 
grant;  a  void  deed  is  not  such  a  convey- 
ance as  that  a  possession  under  it  will 
be  protected  by  the  statute  of  limitations. 
See,  also,  Moore  v.  Brown,  11  How.  414, 
4r.5.  13  L.  Ed.  751. 

"Just  title"  under  law  of  Louisiana. — 
To  entitle  a  party  to  claim  the  benefit  of 
a  prescription,  it  is  made  necessary  by  the 
jurisprudence  of  Louisiana  that  he  should 
have  acquired  the  immovable  in  good  faith 
and  by  a  just  title.  By  the  terrn  "just 
title,"  in  cases  of  prescription,  is  not 
meant  that  which  has  been  derived  from 
the  true  owner,  but  that  which  has  been 
.  received  from  any  person  whom  the  pos- 
sessor honestly  believed  to  be  the  true 
owner,  provided  it  were  such  as  to  trans- 
fer the  ownership  of  the  property;  that  is, 
such  as  by  its  nature  would  have  been 
sufficient  to  transfer  the  ownership  if  it 
had  been  derived  from  the  real  owner, 
such  as  a  sale,  exchange,  legacy,  or  dona- 
tion Arts.  3484  and  3485,  Civil  Code; 
Pike  V.  Evans,  94  U.  S.  6.  24  L.  Ed.  40; 
Davis  V.  Gaines,  104  U.  S.  366,  386,  400, 
26  L.   Ed.   757. 

3.  Adverse  possession  independent  of 
title. — Where  adverse  patents  were  given 
in  evidence,  it  was  not  necessary  to  show 
a  paper  title,  under  those  adverse  grants, 
to  make  out  adverse  possession,  but  that 
such  hostile  possession  might  be  proved 
bv  parol,  as  a  general  proposition,  is  cer- 


tainly true,  as  adverse  possession  may  ex- 
ist independent  of  title.  Clarke  v,  Court- 
ney, 5  Pet.  319,  355,  8  L.  Ed.  140. 

It  is  not  necessary  that  he  who  claims 
the  protection  of  statutes  of  limitation 
should  have  a  good  title,  or  any  title  but 
possession.  A  wrongful  possession,  ob- 
tained by  a  forcible  ouster  of  the  lawful 
owner,  will  amount  to  a  disseisin,  and  the 
statute  will  protect  the  disseisor.  Pillow 
V.  Roberts,  13  How.  472,  476,  14  L.  Ed. 
228;  Probst  V.  Presbyterian  Church,  129 
U.  S.  182,  191,  33  L.  Ed.  642.  See  ante, 
"Definition,"  VIH,  A,  6,  c,  (1),   (a),  aa. 

Washington  State. — "It  seems  to  be  set- 
tled in  Washington  that  'actual,  uninter- 
rupted and  notorious  possession,  under 
claim  of  right,  is  sufficient  without  color 
of  title.' "  Dibble  v.  Bellingham  Bay 
Land  Co.,  163  U.  b.  63,  71,  41  L.  Ed.  72. 

4.  As  distinguishing  "ouster"  from  "tres- 
pass."— Probst  V.  Presbyterian  Church, 
129  U.  S.  182,  191,  32  L.  Ed.  642;  So- 
ciety for  the  Propagation  of  the  Gos- 
pel V.  Pawlet,  4  Pet.  480,  7  L.  Ed.  927; 
Clarke  v.  Courtney,  5  Pet.  319,  354,  8  L. 
Ed.  140;  Ewing  v.  Burnet,  11  Pet.  41,  52, 
9  L.  Ed.  624;  Doswell  v.  De  La  Lanza, 
20  How.  29,  32,  15  L.  Ed.  824;  Hogan  v. 
Kurtz,  94  U.  S.  773,  780,  24  L.  Ed.  317. 

Question  of  fact. — "Whether  an  entry 
upon  land,  to  which  the  party  has  no 
title,  and  claims  no  title,  be  a  mere  naked 
trespass,  or  be  an  ouster  or  disseisin  of 
the  true  owner,  previously  in  possession 
of  the  land,  is  a  matter  of  fact,  depending 
upon  the  nature  of  the  acts  done,  and  the 
intent  of  the  party  so  entering.  The  law 
will  not  presume  an  ouster,  without  some 
proof;  and  though  a  mere  trespasser  can- 
not qualify  his  own  wrong,  and  the  owner 
may,  for  the  sake  of  the  remedy,  elect  to 
consider  himself  disseised,  yet  the  latter 
is  not  bound  to  consider  a  mere  act  of 
trespass  to  be  disseisin."  Clarke  v.  Court- 
ney, 5  Pet.  319,  354,  8  L-  Ed.  140. 

5.  Society  for  the  Propagation  of  the 
Gospel  V.  Pawlet,  4  Pet.  480,  504,  7  L.  Ed. 
927;  Doswell  v.  De  La  Lanza,  20  How.  29, 
32  15  L  Ed  824;  Simmons  Creek  Coal 
Co.  V.  Doran,  142  U.  S.  417,  449,  35  L.  Ed. 
1062. 

Ricard  v.  Williams,  7  Wheat.  59,  60,  5 
L.  Ed.  398,  lays  down  the  true  principle 
by  which  this  class  of  cases  must  be  gov- 
erned; to  wit,  that  in  the  absence  of  all 
controlling  circumstances  to  the  contrary, 
the  entry  of  one  having  right  shall  be 
held  to   be   according  to    that   right;   that 
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to  taxability,  see  the  title  Taxation.^ 

Presumption  of  Color  of  Title.— See  post,  "Adverse  Possession  as  Ground 
for  Presuming  Grant  or  Lease,"  VIII,  C,  2. 

Claims  to  Public  Lands. — See  post,  "Actions  for  Recovery  of  Title  or 
Possession  of  Real  Property,"   XI,  C. 

(b)  Extent  of  Adverse  Possession — aa.  Possession  Not  under  Color  of  Title. 
— Where  one  enters  upon  land  without  title,  his  seisin  is  confined  to  his  pos- 
session by  metes  and  bounds,^  and  if  there  is  a  prior  possession,  the  disseisin  is 
limited  to  the  bounds  of  the  actual  occupancy  of  the  disseisor.^ 

bb.  Possession  under  Color  of  Title — (aa)  In  General. — But  if  a  man  enter 
into  lands,  having  title,  his  seisin^  is  not  bounded  by  his  actual  occupancy,  but  is 
held  to  be  coextensive  with  his  title.^ 


an  ouster  or  disseisin  is  not  to  be  pre- 
sumed from  the  mere  fact  of  sole  posses- 
sion; but  that  "it  may  be  proved  by  such 
possession,"  accompanied  by  a  notorious 
claim  of  an  exclusive  right.  This  decision 
leaves  no  scope  for  speculation.  Brad- 
street  V.  Huntington,  5  Pet.  402,  445,  8  L. 
Ed.  170.  See  ante,  "Disseisin  Defined," 
VIII,  A,  6,  a,  (1). 

6.  Possessory  rights  in  public  lands. — 
"The  pioneer  has  always  been  re- 
garded as  entitled  to  favorable  considera- 
tion, and  while  his  occupancy  has  not  been 
deemed  of  itself  sufficient  to  establish  title 
to  the  soil,  yet  it  has  been  held  to  give 
him  certain  possessory  rights  which  are 
the  subject  of  contract,  and  create  a  su- 
perior equity  in  respect  to  the  acquisition 
of  title.  Lamb  v.  Davenport,  18  Wall. 
307,  21  L.  Ed.  759,  illustrates  this.*  *  * 
They  were  the  subjects  of  bargain  and 
sale,  and,  as  among  the  parties  to  such 
contracts,  they  were  valid."  Catholic 
Bishop  V.  Gibbon,  158  U.  S.  155,  168,  39 
L.  Ed.  931;  Maish  v.  Arizona,  164  U.  S. 
599,    609,   41    L.    Ed.    567. 

Statute  dispensing  with  color  of  title 
as  to  mere  possessory  rights. — See  post, 
"Actions  for  Recovery  of  Title  or  Posses- 
sion  of   Real   Property,"   XI,   C. 

7.  Possession  not  under  color  of  title. 
—Green  v.  Liter,  8  Cranch  229.  3  L.  Ed. 
545;  Clarke  v.  Courtney,  5  Pet.  319,  354, 
8  L.  Ed.  140. 

A  naked  possession  is  protected  by  the 
statute  of  New  York,  to  the  extent  of  the 
substantial  and  actual  enclosures,  for  all 
the  time  necessary  to  form  the  bar.  Har- 
pending  v.  Reformed  Protestant  Dutch 
Church,  16  Pet.  455,  493,  10  L.  Ed.  1029. 

8.  Disseisin. — Barr  v.  Gratz,  4  Wheat. 
213,  224,  4  L.  Ed.  553;  Society  for  the 
Propagation  of  the  Gospel  v.  Pawlet,  4 
Pet.  480,  7  L.  Ed.  927;  Clarke  v.  Courtney, 
5   Pet.   319,   8    L.    Ed.   140. 

If  the  mere  trespasser,  without  any 
claim  or  pretense  of  title,  enters  into  land, 
and  holds  the  same  adversely  to  the  title 
of  the  owner,  it  is  an  ouster  or  disseisin 
of  the  owner;  but  in  such  case,  the  pos- 
session of  the  trespasser  is  bounded  by 
his  actual  occupancy;  and  consequently, 
the  owner  is  not  disseised,  except  as  to  the 
portion  so  occupied.  Clarke  v.  Courtney, 
5  Pet.   319,  8   L.  Ed.  140. 


Riparian  rights.- A  mere  intruder  on 
land  IS  limited  to  his  actual  possession; 
and  the  rights  of  a  riparian  proprietor  do 
not  attach  to  him.  Watkins  v.  Holman, 
16  Pet.  25,  10  L.  Ed.  873,  citing  New  Or- 
leans V.  United  States,  10  Pet.  662  9  L 
Ed.  573. 

9.  In  general.— Green  v.  Liter,  8  Cranch 
229,  3  L.  Ed.  545;  Ricard  v.  Williams  7 
Wheat.  59,  5  L.  Ed.  398;  Gregg  v.  Tesson, 

I  Black  150,  17  L.  Ed.  74;  Piles  v.  Bouldin 

II  Wheat.  325,  331,  6   L.   Ed.   486. 

"In  the  case  of  Clarke  v.  Courtney  5 
Pet.  319,  354,  8  L-  Ed.  140,  this  court  also 
held,  that  where  a  person  enters  into  land 
under  a  deed  or  title,  his  possession  (in 
the  absence  of  all  other  fjualifying  or  con- 
trolling circumstances)  is  construed  to  be 
coextensive  with  his  deed  or  title;  and 
although  the  deed  or  title  may  turn  out 
to_  be  defective  or  void,  yet  th«  true  owner 
will  be  deemed  disseised  to  the  extent  of 
the  boundaries  of  such  deed  or  title.  This 
doctrine  is  strongly  applicable  to  the  pos- 
session under  the  partition  in  the  present 
case.  There  are  several  other  cases  affirm- 
ing the  same  doctrine,  and  especially 
Green  v.  Liter,  8  Cranch  229,  230,  3  L.  Ed. 
545;  Barr  v.  Gratz,  4  Wheat.  213,  223,  4 
L.  Ed.  553,  and  Society  for  the  Propa- 
gation of  the  Gospel  v.  Pawlet,  4  Pet  480, 
504,  506,  7  L.  Ed.  927."  Clymer  v.  Dawkins, 
3  How.  674,  689,  11  L.  Ed.  778;  Carter  v. 
Ruddy,  166  U.  S.  493,  498,  41  L.  Ed.  1090; 
Hunnicutt  v.  Peyton,  102  U.  S.  333,  26  L 
Ed.   113. 

Upon  the  ground  that  it  is  his  clear  in- 
tention to  assert  such  possession.  Barr 
r.  Gratz,  4  Wheat.  213,  222,  4  L.  Ed.  533; 
ElHcott  V.  Pearl,  10  Pet.  412,  413,  9  L.  Ed. 
475;  Smith  v.  Gale,  144  U.  S.  509,  525,  36 
L.  Ed.  521;  Brobst  v.  Brock,  10  Wall.  519, 
532,  19  L.  Ed.  1002.  So,  also,  Ewing  v. 
Burnet,  11  Pet.  41.  52,  9  L.  Ed.  634;  Hun- 
nicutt V.  Peyton,  102  U.  S-  333,  26  L.  Ed. 
113.  There  is  nothing  in  §  46  of  the  Da- 
kota code  of  civil  procedure,  which,  fairly 
construed,  conflicts  with  this  view.  Cer- 
tainly, if  there  were  any  dovbt  in  this  mat- 
ter, the  finding  of  possession  by  the  court 
below  would  be  sufficient  to  turn  the  scale 
in  the  plaintiff's  favor.  Smith  v.  Gale,  144 
U.    S.    509,    525,    36    L.    Ed.    521. 

Where  the  actual  occuoancy  and  culti- 
vation of  the  propertv  did  not  apparently 
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(bb)  Constructive  Possession. — Seisin  in  Deed. — A  legislature  may  make  a 
constructive  possession  or  seisin  in  deed  follow  a  title  without  an  actual  entry, 
as  in  the  case  of  a  patent,  when  there  is  no  adverse  and  exclusive  possession  of 
such  land.^*^ 


extend  to  the  entire  tract,  still,  it  was  suffi- 
cient under  the  case  of  Ellicott  v.  Pearl, 
10  Pet.  412,  9  L.  Ed.  475,  to  give  a  con- 
structive possession  of  the  whole  tract, 
the  remainder  not  being  in  the  adverse 
possession  of  anybody.  Smith  v.  Gale,  144 
U.  S.  509,  525,  36  L.  Ed.  521. 

"Where  the  rightful  owner  is  in  the  ac- 
tual occupancy  of  a  part  of  his  tract,  he 
is  in  the  constructive  and  legal  possession 
and  seisin  of  the  whole,  unless  he  is  dis- 
seised by  actual  occupation  and  dispos- 
session; and  where  the  possession  is 
mixed,  the  legal  seisin  is  according  to  the 
legal  title,  so  that  in  the  case  at  bar  there 
could  be  no  constructive  possession  on 
the  part  of  the  defendant  or  his  grantors, 
even  if  that  might  exist  if  he  had  had  ac- 
tual possession  of  a  part,  and  no  one  had 
been  in  possession  of  the  remainder. 
Hunnicutt  v.  Peyton,  102  U.  S.  333,  368, 
26  L.  Ed.  113;  Barr  v.  Gratz,  4  Wheat.  213, 
223,  4  L.  Ed.  553."  Deputron  v.  Young, 
134  U.  S.  241,  255,  33  L.  Ed.  923.  See, 
also.  Hunt  v.  Wicklifife,  2  Pet.  201,  212,  7 
L.   Ed.   397. 

Where  a  continued  and  uninterrupted 
possession  for  twenty  years  in  a  junior 
patentee  and  his  heirs,  prior  to  the  filing 
of  the  bill,  has  been  fully  proved,  and 
there  appears  to  have  been  no  point  of 
time,  since  the  first  entry  thereunder  in 
1792  or  1793,  within  which  the  premises 
have  been  unoccupied  by  him;  as  he  held 
the  legal  title,  the  possession  under  him 
extends  to  the  bounds  of  his  survey;  and 
is  as  complete  to  the  whole,  as  if  the  ac- 
tual occupation  was  coextensive  with  his 
grant.  Peyton  v.  Stith,  5  Pet.  485,  492,  8 
L.   Ed.  200. 

If  an  entry  be  made  under  a  grant,  and 
there  is  no  adverse  possession,  the  entry 
will  be  limited  only  by  the  grant,  unless 
the  contrary  appear.  Miller  v.  Mclntyre, 
f)   ■Pet.  61,   8  L.   Ed.   320. 

As  to  third  persons,  who  are  in  under 
title  or  color  of  title,  their  possession  is 
to  be  bounded  and  limited  not  by  the  na- 
ture and  extent  and  origin  of  the  distinct 
titles  of  their  adversary,  but  by  that  un- 
der which  they  themselves  have  entered 
and  taken  possession.  Ellicott  v.  Pearl, 
10  Pet.  412,  445,  9  L.  Ed.  475. 

For  the  law  deems  every  man  to  be  in 
the  legal  seisin  and  possession  of  land  to 
which  he  has  a  perfect  and  complete  title; 
this  seisin  and  possession  is  coextensive 
with  his  right,  and  continues  till  he  is 
ousted  thereof  by  an  actual  adverse  pos- 
session. This  is  a  settled  principle  of  the 
common  law,  recognized  and  adopted  by 
the  court,  in  Green  v.  Liter.  8  Cranch  229, 
230,  3  L.  Ed.  545;  Barr  v.  Gratz,  4  Wheat. 
213,  233,  4  L.  Ed.  553;  Society  for  the  Prop- 
agation   of   the    Gospel   v.    Pawlet,    4    Pet. 


480,  504,  506,  7  L-  Ed.  927;  Clarke  v.  Court- 
ney, 5  Pet.  319,  354,  355,  8  L.  Ed.  140; 
United  States  v.  Arredondo,  6  Pet.  691, 
743,  8  L.  Ed.  547;  Mitchel  v.  United  States, 
9  Pet.  711,  734,  9  L.   Ed.  283. 

"Possession  of  a  house  or  a  certain  field 
of  arable  land  may  be  referable  to  the  en- 
tire tract  included  within  the  boundaries 
of  the  grant;  but  when  the  boundaries 
themselves  are  indefinite,  the  possession 
of  a  house  is  of  no  value  in  fixing  the 
boundaries."  Sena  v.  United  States,  189 
U.  S.  233,  237,  47  L.   Ed.   787. 

However  imperfect  the  title. — "A  per- 
son entering  on  land,  under  a  deed  of 
conveyance  specifying  the  boundaries,  is 
in  possession  to  the  extent  thereof;  al- 
though the  person  making  the  conveyance 
had  onlj^  an  entry,  which  did  not  appear 
to  cover  the  land,  and  which  had  not  been 
perfected  by  survey  or  patent."  Ellicott 
V.  Pearl,  10  Pet.  412,  413,  444,  9  L.  Ed. 
475;  Piles  v.  Bouldin,  11  Wheat.  325,  331, 
6    L.    Ed.   486. 

Limitation  to  land  covered  by  title  deed. 
— While  possession  of  the  land  under  a 
deed  would  not  absolutely  conclude 
grantee  showing  an  adverse  possession  of 
the  much  larger  tract  claimed  by  him  in 
his  plea,  the  presumption  is  against  him; 
and,  if  his  testimony  as  to  such  posses- 
sion were  reconcilable  with  his  position 
as  grantee  under  the  deed,  the  theory  that 
he  held  under  the  deed,  and  not  by  virtue 
of  an  adverse  possession,  should  be 
adopted.  This  presumption  is  strength- 
ened by  the  fact  that  he  appears  always 
to  have  claimed  under  his  deed  up  to  the 
time  this  suit  was  begun,  when,  by  the 
filing  of  his  plea,  plaintiflf  was  first  ap- 
prised of  the  nature  and  extent  of  his 
claim.  Maxwell  Land  Grant  Co.  v.  Daw- 
sen,  151   U.    S.   586,   601.  38   L.   Ed.   279. 

A  party  entering  into  land  under  a  patent, 
but  without  showing  a  paper  title  to  any 
particular  portion  of  the  land  included  in 
that  patent,  is  to  be  deemed  as  claiming 
to  the  abuttals  of  the  patent,  against  ad- 
verse titles  held  by  other  parties,  not  then 
in  seisin  or  possession  under  their  titles. 
Clarke  v.  Courtney,  5  Pet.  319,  356,  8  L. 
Ed.   140. 

Presumption. — Where  one  has  a  right 
to  enter  only  in  virtue  of  the  mortgage  of 
which  he  was  assignee,  it  is  a  legal  pre- 
sumption that  his  entry  was  in  right  of  it, 
under  color  of  his  title,  and  that  he  in- 
tended to  assert  his  claim  to  the  entire 
subject  of  the  grant.  Brobst  v.  Brock,  10 
Wall.  519.  532.  19  L.  Ed.  1002. 

10.  Seisin  in  deed. — Green  v.  Liter,  8 
Cranch   229,   244,   3    L.    Ed.    545. 

The  constructive  seisin  in  deed  may  be 
equivalent  for  all  the  purposes  of  action 
in    legal     intendment,     to      actual      seisin. 
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Of  Landlord  by  Tenant.— See  ante,  "In  General,"  VIII,  A,  1,  a. 

When  Coextensive  with  Deed  or  Title.— See  ante,  "Possession  under 
Color  of  Title,"  VIII,  A,  6,  c,  (2),  (b),  bb. 

Tract  Divided  into  Parcels. — Where  a  party  holds  a  tract  of  land  as  a 
separate  and  distinct  tract  and  as  one  tract  under  a  claim  of  titles  as  the  bound- 
aries of  the  tract  are  so  designated,  described  and  marked  that  they  may  be 
known,  his  possession,  either  by  himself  or  tenants,  of  a  part  of  the  tract,  op- 
erates as  possession  of  all.  But  if,  on  the  contrary,  it  was  cut  up  into  separate 
and  distinct  lots  and  so  marked  upon  the  ground  and  was  held  and  treated  as 
distinct  tracts,  then  he  must  show  the  possession  of  all  thereof. ^^  And  the  same 
is  true  of  an  entry  to  give  seisin. 12  But  this  has  been  held  not  to  apply  to  a  mere 
subdivision  of  the  same  tract  into  lots,  where  there  is  no  adverse  possession  of 
the  part  of  which  constructive  possession  is  claimed. ^^ 


Green  v.  Liter,  8  Cranch  229,  245,  3  L. 
Ed.    545. 

A,  constructive  possession  is  where  a 
person  has  the  paramount  title,  which,  in 
contemplation  of  law,  draws  to  and  con- 
nects it  with  the  possession.  Simmons 
Creek  Coal  Co.  v.  Doran,  142  U.  S.  417, 
442,  35   L.   Ed.  1062. 

A  patent  under  the  land  law  of  Virginia 
must  be  considered  as  a  statute  grant, 
which  .is  to  have  all  the  legal  efifects  at- 
tached to  it,  which  the  legislature  in- 
tended. It  cannot  be  doubted  that  the 
legislature  were  competent  to  give  their 
patentees  a  perfect  title  and  possessi*?n, 
without  actual  entry,  and  they  have  so 
done,  subject  of  course  to  the  acquisition 
of  an  adverse  title  by  actual  adverse  and 
exclusive  possession  for  the  requisite  time. 
Green  v.  Liter,  8  Cranch  229,  248,  3  L.  Ed. 
545. 

A  patent  for  unimproved  lands,  no  part 
of  which  was  in  the  possession  of  any  one, 
at  the  time  it  issued,  gives  legal  seisin  and 
constructive  possession  of  all  the  land 
within  the  survey.  Peyton  v.  Stith,  5  Pet. 
485,  8  L.   Ed.  200. 

A  conveyance  of  wild  and  vacant  lands 
gives  a  constructive  seisin,  in  deed,  to  the 
grantee  and  attaches  to  him  all  the  legal 
remedies  incident  to  the  estate;  a  fortiori, 
this  principle  applies  to  a  patent.  Green 
V.  Liter,  8  Cranch  229,  250,  3  L.  Ed.  545. 

11.  Tract  divided  into  parcels. — Carter 
v.  Ruddy,  166  U.  S.  493,  498,  41  L.  Ed. 
1090. 

12.  Entry  to  give  seisin. — If  a  man  hav- 
ing title  to  land  enter  into  a  part  in  the 
name  of  the  whole,  he  is,  upon  common- 
law  principles,  adjudged  in  seisin  of  the 
whole,  notwithstanding  an  adverse  seisin 
thereof.  But  if  the  land  be  in  the  seisin 
of  several  tenants  claiming  different  par- 
cels thereof  in  severalty,  an  entry  into  the 
parcel  held  by  one  tenant  will  not  give 
seisin  of  the  parcels  held  by  the  other 
tenants;  but  there  must  be  an  entry  into 
each.  Green  v.  Liter,  8  Cranch  229,  250, 
3   L.   Ed.   545. 

An  entry  into  a  parcel,  which  is  vacant, 
v/ill  not  give  seisin  of  a  parcel  which  is 
in  an  adverse  seisin;  but  an  entry  into  the 
last  parcel,  in  the  name  of  the  whole,  will 
enure  as  an  entry  into  the  vacant  parcel. 


Green   v.    Liter,    8    Cranch    229,    3    L.    Ed. 
54.5. 

13.  Exception.— A  patentee  of  a  quarter 
section  is  secure  in  his  title  to  the  whole 
of  it,  if  he  has  been  in  possession  of  li 
part  claiming  the  whole  for  seven  years, 
though  it  has  been  subdivided  into  lots, 
upon  some  of  which  he  had  no  actual 
residence  or  occupancy.  Dredge  v.  For- 
syth, 2   Black  563,  17  L.   Ed.  253. 

"Where  a  quarter  section,  as  in  this 
case,  has  been  subdivided  by  the  occupant 
and  claimant  into  lots,  it  is  not  necessary, 
under  the  Illinois  statute,  in  order  to 
secure  the  benefit  of  the  limitation  of 
seven  years,  that  the  claimant  should  have 
an  actual  residence  on  each  lot  of  the 
subdivision  in  the  sense  in  which  those 
terms  are  ordinarily  understood,  but  it 
is  sufficient  if  he  shows  an  actual  resi- 
dence for  the  entire  period  on  some  one 
of  the  lots  claiming  the  whole  under  the 
same  title,  and  that  the  lot  in  controversy 
was  and  is. in  the  possession  of  his  tenant 
under  his  title,  and  pursuant  to  his  claim." 
Dredge  v.  Forsyth,  2  Black  563,  570,  17 
L.  Ed.  253;  Gregg  v.  Tesson,  1  Black  150, 
17  L.  Ed.  74;  Gregg  v.  Forsyth,  24  How. 
179,   16  L.   Ed.   731. 

"It  has  been  generally  held,  that  the 
residence  on  and  possession  of  land  for 
seven  years  by  a  tenant  enures  to  the  ben- 
efit of  the  landlord,  so  as  to  secure  for  him 
the  protection  of  the  act;  and  that  this  pro- 
tection is  not  confined  to  the  particular 
close  upon  which  the  claimant  resides,  but 
also  extends  to  the  entire  parcel  of  land 
of  which  the  legal  possession  has  been 
maintained  as  a  consequence  of  his  actual 
possession  and  residence."  Gregg  v.  For- 
syth, 24  How.  179,  182,  16  L.  Ed.  731,  cit- 
ing a  Kentucky  case. 

Again,  twenty-five  adjoining  tracts  of 
wild  and  uninhabited  land,  surveyed  in  a 
block,  and  separated  by  no  marks  on  the 
ground,  were  purchased  from  the  com- 
monwealth by  one  person  at  one  time,  and 
subsequently  conveyed  by  him  as  an  en- 
tirety by  one  deed.  His  grantee  also  con- 
veyed them  as  a  whole  by  one  deed,  and 
the  second  grantee  mortgaged  them  as  a 
whole  in  the  same  way.  After  the  debt 
secured  by  the  mortgage  fell  due,  the 
mortgagee  placed  a  tenant  upon  the  lands, 
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Entire  Tract  under  Coterminous  Patents  to  Same  Person. — Lands 
granted  to  the  same  person  by  several  coterminous  patents,  are,  for  purposes  of 
adverse  possession,  regarded  as  one  entire  tract. ^^ 

Possession  Must  Be  Held  in  Right  to  Which  It  Is  to  Redound.— But  a 

possession  in  one  right  of  a  part  of  an  entire  tract  cannot  have  effect  as  a  con- 
structive possession  of  the  remainder  in  right  of  another  without  actual  pos- 
session of  some  part  in  that  right. ^^ 

cc.  Confiictuig  Titles  and  Possessions — (aa)  Possession  Held  under  Junior 
Title  Only. — Must  Be  Inside  Interlock. — In  order  that  the  statute  of  limita- 
tions should  begin  to  run,  the  defendant,  claiming  under  a  younger  title  to  land 
which  conflicts  in  part  with  an  elder  title,  should  have  been  in  actual  possession 
of  the  part  which  was  overlapped  by  the  elder  title. ^*^  And  a  possession  taken 
undei-  a  junior  patent,  which  interferes  with  a  senior  patent,  the  lands  covered 
by  which  are  totally  unoccupied  by  any  person  holding  or  claiming  under  it,  is 
not  limited  to  the  actual  enclosure,  but  is  coextensive  with  the  boundaries 
claimed  under  such  junior  patent. ^^ 


whose  actual  occupancy,  or  pedis  possessio, 
did  not  extend  beyond  the  limits  of  a 
single  tract.  Held,  that  the  possession  of 
the  whole  body  of  land,  as  described  in 
the  deed,  must  be  presumed  to  have  been 
taken  by  the  mortgagee  in  right  of  the 
mortgage.  Brobst  v.  Brock,  10  Wall.  519, 
19  L.  Ed.  1003. 

14.  Coterminous  patents  to  same  per- 
son.—Rich  V.  Braxton,  158  U.  S.  375,  384, 
39  L.   Ed.  1032. 

"Upon  the  question  of  adversary  pos- 
session," the  supreme  court  of  appeals  of 
Virginia  said  in  Overton  v.  Davisson,  1 
Gratt.  211,  224,  "it  is  immaterial  whether 
the  land  in  controversy  be  embraced  by 
one,  or  several  coterminous  grants  of  the 
older  patentee;  or  one  of  several  co- 
terminous grants  of  the  younger  patentee: 
in  either  case,  the  lands  granted  to  the 
same  person  by  several  patents,  must  be 
regarded  as  forming  one  entire  tract."  The 
same  principle  was  announced  in  Ewing 
V.  Burnet,  11  Pet.  41,  53,  9  L.  Ed.  624,  and 
in  Simmons  Creek  Coal  Co.  v.  Doran,  142 
U  S.  417,  443,  35  L.  Ed.  1062;  Rich  v. 
Braxton,  158  U.  S.  375,  384,  39  L.  Ed. 
1022. 

15.  Possession  of  part  sold  under  agree- 
ment to  hold  entire  tract  for  vendors. — 
Possession  by  a  purchaser  under  a  con- 
tract for  the  sale  and  purchase  of  a  part 
of  a  larger  tract  of  5,000  acres  from  ten- 
ants in  common  thereof,  on  condition  that 
he  would  hold  the  whole  tract  for  them, 
where  the  actual  possession  does  not  ap- 
pear to  have  extended  beyond  his  pur- 
chase, was  an  actual  possession  of  a  part 
of  the  land,  under  a  purchase.  It  was  his 
own  possession,  in  his  own  right;  and  not 
the  possession  of  his  vendors.  His  agree- 
ment wit-h  M.  to  hold  the  residue  of  the 
land  for  them,  never  having  been  followed 
so  far  as  is  shown  to  the  court,  by  actual 
occupation  of  any  part  of  that  residue, 
cannot  be  construed  into  such  a  posses- 
sion by  them,  as  to  afTect  the  title  of  an 
adverse  claimant.  McClung  v.  Ross,  5 
Wheat.   116,   123,   5   L.    Ed.   46. 

If  the  proprietor  of  a  tract  sells  a  por- 


tion of  it,  designated  by  metes  and  bounds, 
and  the  vendee  enters  into  possession,  his 
entry  must  be  deemed  of  his  own  land 
only;  and  it  has  no  effect,  as  an  entry  upon 
or  possession  of  the  rest  of  the  tract.  EUi- 
cott  V.  Pearl,  10  Pet.  412,  413,  444,  9  L. 
Ed.    475. 

16.  Must  be  inside  interlock. — White  v. 
Burnley,  20  How.  235,  251,  15  L.  Ed.  886; 
Peyton  v.  Stith,  5  Pet.  485,  492,  8  L.  Ed. 
200;  Piles  v.  Bouldin,  11  Wheat.  325,  331, 
6   L.    Ed.   486. 

"The  defendant  had  both  title  and 
color  of  title,  as  required  by  the  act;  and 
they,  or  some  of  them,  had  been  in  ac- 
tual possession  of  their  lands  more  than 
three  years  before  this  suit  was  com- 
menced. The  younger  title,  owned  and 
occupied  by  the  defendants,  lapped  over 
one  side  of  'the  grant  to  Morales,  and  to 
this  interference  the  dispute  extends,  but 
no  one  of  the  defendants  had  been  in  ac- 
tual possession  of  the  disputed  part  for 
three  years  when  the  suit  was  brought." 
White  V.  Burnley,  20  How.  235,  251,  15 
L.    Ed.    886. 

17.  Sicard  v.  Davis,  6  Pet.  124,  8  L.  Ed. 
342;  Clarke  v.  Courtney,  5  Pet.  319,  8  L. 
Ed.  140;  Hunnicutt  v.  Peyton,  102  U.  S. 
333,   26    L.    Ed.   113. 

"Where  two  patents  interfere  in  part, 
and  before  possession  is  taken  under  the 
elder  patent,  the  junior  patentee  enters 
upon  the  land  within  the  interference,  with 
an  intention  to  take  possession,  he  shall 
be  construed  to  be  in  possession  to  the 
extent  of  his  claim."  Ellicott  v.  Pearl,  10 
Pet.   412,   413,   444,   9   L.    Ed.   475. 

In  this  case,  the  record  affords  abundant 
proof,  which  is  uncontradicted,  that  de- 
fendant had  peaceable  and  uninterrupted 
possession  of  all  the  settlements  made  by 
him,  comprehended  within  the  lines  of  the 
plaintiff's  grant,  and  claimed  to  hold  the 
same  as  his  own,  adverse  to  the  claims  of 
all  persons  whatever.  It  was  held  that 
this  gave  complete  title  under  the  junior 
grant.  Piles  7>.  Bouldin,  ll  Wheat.  325, 
331,   6   L.    Ed.   486.  _ 

Adverse  possession  under  a  junior  pat- 
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(bb)  Possession  Held  under  Each  Title. — Outside  the  Interlock. — Where 
each  claimant  is  in  possession  under  his  title  of  a  part  of  the  land  covered 
thereby  outside  of  the  interlock,  the  possession  under  the  senior  title  extends 
constructively  to  the  whole  interlock,  and  the  constructive  possession  under  the 
junior  title  only  to  the  lands  covered  theireby  outside  the  interlock.^s 

Inside  the  Interlock. — Where  each  of  the  parties  held  in  possession  dis- 
tinct parts  of  the  land  in  controversy,  in  this  state  of  things,  it  is  well  settled, 
that  the  party  having  the  better  right  is  in  constructive  possession  of  all  the 
land,  not  occupied,  in  fact,  by  his  adversary. ^^ 

Under  Senior  Title  Outside  and  Junior  Title  Inside. — When  the  claim- 
ant under  the  junior  title  has  a  possession  within  the  interlock,  and  the  claim- 
ant under  the  senior  title  only  a  possession  outside  same,  still  the  junior  claim- 
ant has  no  constructive  possession,  but  is  confined  to  his  actual  occupancy.^') 


ent  will  ripen  into  good  title  against  a 
senior  patent.  Barr  v.  Gratz,  4  Wheat. 
213,   223,  .4   L.    Ed.    553. 

"An  entry  under  the  junior  grants,  by 
one  claiming  under  them,  by  no  other 
abuttals  than  those  of  the  grants,  was  to 
be  deemed  an  entry  and  adverse  posses- 
sion to  the  extent  of  those  abuttals." 
Clarke  v.  Courtney,  5  Pet.  319,  356,  8  L. 
Ed.   140. 

Where  a  plaintifif  sued  in  ejectment  to 
recover  the  land  within  the  lines  of  a 
senior  patent  under  which  he  claimed,  and 
defendants  claimed  under  two  junior  pat- 
ents covering  their  principal  possession 
and  the  only  one  of  sufficient  age  to  give 
title,  as  was  admitted,  how  far  the  act  of 
limitations  would  affect  the  plaintiff's  title, 
depended  on  whether  the  possession 
claimed  and  proved  fell  within  the  bound- 
ary of  the  patent  sued  on,  so  as  to  be  ad- 
verse thereto.  McEwen  v.  Bulkley,  24 
How.  242,  16  L.  Ed.  672. 

18.  Possession  held  under  each  title  out- 
side the  interlock. — Clarke  v.  Courtney,  5 
Pet.  319,  8  L.  Ed.  140;  White  v.  Burnley, 
20  How.  235,  15  L.  Ed.  886;  Hunnicutt  v. 
Peyton,   102   U.   S.   333,   26   L.   Ed.   113. 

Where  a  person  enters  into  land,  under 
a  deed  or  title,  his  possession  is  construed 
to  be  coextensive  with  his  deed  or  title; 
and  although  the  deed  or  title  may  turn 
out  to  be  defective  or  void,  yet  the  true 
owner  will  be  deemed  to  be  disseised  to 
the  extent  of  the  boundaries  of  such  deed 
or  title;  this,  however,  is  subject  to  some 
qualifications,  for  if  the  true  owner  be,  at 
the  same  time,  in  possession  of  part  of 
the  land,  claiming  title  to  the  whole,  then 
his  seisin  extends  by  construction  of  law, 
to  all  the  land  which  is  not  in  the  actual 
possession  or  occupancy,  by  enclosure  or 
otherwise,  of  the  party  so  claiming  under 
a  defective  deed  or  title.  Clarke  v.  Court- 
ney, 5  Pet.  319,  8  L.  Ed.  140;  Hunnicutt 
V.   Peyton,  102  U.   S.   333,  26   L.   Ed.   113. 

19.  Inside  the  interlock. — Hunt  v.  Wick- 
liffe,  2  Pet.  201,  212,  7  L.  Ed.  397.  See 
ante,  "Seisin  Follows  the  Better  Title," 
VIII,  A,  6,  a,   (3). 

"No  question  can  arise  in  this  case,  un- 
der the  act  (of  Kentucky)  which  makes 
the  possession   of  seven   years  a   bar,  be- 


cause the  plaintifib  were  in  actual  posses- 
sion of  part  of  the  land,  until  the  year  1815, 
and  this  suit  was  instituted  in  April,  1820." 
Hunt  D.  Wickliffe,  2  Pet  201  212  7  L 
Ed.   397. 

In  Green  v.  Liter,  8  Cranch  229,  3  L.  Ed. 
545,  the  court  said,  that  as  between  two 
patentees  in  possession,  claiming  the  same 
land  under  adverse  title,  he  who  had  the 
better  legal  title  was  to  be  deemed  in 
seisin  of  all  the  land  not  included  in  the 
actual  close  of  the  other  patentee.  The 
same  doctrine  was  held  in  Barr  v.  Gratz, 
4  Wheat.  213,  223.  4  L.  Ed.  553,  where 
the  court  said,  that  where  two  persons  are 
in  possession,  at  the  same  time,  under  dif- 
ferent titles,  the  law  judges  him  to  have 
the  seisin  of  the  estate,  who  has  the  bet- 
ter title.  Both  cannot  be  seised,  and 
therefore,  the  seisin  follows  the  title.  And 
that  where  there  was  an  entry,  without 
title,  the  disseisin  is  limited  to  the  actual 
occupancy  of  the  party  disseising.  Clarke 
V.  Courtney,  5  Pet.  319,  354,  8  L.  Ed.  140. 
See  Hunnicutt  v.  Peyton,  102  U.  S  333, 
369,    26    L.    Ed.    113. 

20.  Under  senior  title  outside  and  junior 
title  inside.— Hunnicutt  v.  Peyton,  102  U. 
S.  333,  369,  26  L.   Ed.   113. 

"If  the  true  owner  be  at  the  same  time 
in  actual  possession  of  part  of  the  land 
claiming  title  to  the  whole,  he  has  the 
constructive  possession  of  all  the  land  not 
in  the  actual  possession  of  the  intruder, 
and  this,  though  the  owner's  actual  pos- 
session is  not  within  the  limits  of  the  de- 
fective title.  'The  reason  is  plain.  Both 
parties  cannot  be  seised  at  the  same  time 
of  the  same  land  under  different  titles. 
The  law,_  therefore,  adjudges  the  seisin  of 
all  that  is  not  in  the  actual  occupancy  of 
the  adverse  party  to  him  who  has  the 
better  title.'  These  distinctions  are  clearly 
shown  in  the  cases."  Hunnicutt  v.  Pey- 
ton, 102  U.  S.  333,  369,  26   L.   Ed.  113. 

In  the  case  of  interlocking  patents,  the 
actual  occupation  of  a  part  of  the  inter- 
lock claiming  title  under  the  junior  patent, 
does  not  give  a  constructive  actual  seisin 
beyond  _  the  limits  of  such  actual  occu- 
pancy, if,  at  the  time  thereof,  the  residue 
of  the  tract  included  in  the  junior  survey 
is  in  the  adverse  seisin  of  another  person 
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B.    Property  That  May  Be  Held  Adversely.— Grant  for  Railroad  Right 

of  Way. An  individual   for  private  purposes  may  not,  by  adverse  possession, 

under  a  state  statute  of  limitations,  acquire  title  to  a  portion  of  the  right  of  way 
granted  by  the  United  States  for  the  use^  of  a  railroad,  where  the  purpose  of  the 
grant  negatives  the  existence  of  any  power  to  alienate  for  other  than  railroad 
purposes.2i  That  cannot  be  done  by  indirection  which  could  not  be  done  di- 
rectly, and  the  whole  of  the  granted  right  of  way  is  presumed  to  be  necessary 
for  the  purposes  of  the  railroad,  as  against  a  claim  by  an  individual  of  an  ex- 
clusive  right   of  possession   for  private  purposes. 22 

Effect  of  Act  Validating  Conveyances  of  Land  Previously  Made. — 
But  where  congress  passed  an  act  validating  prior  conveyances  of  land  within  the 
right  of  way  as  originally  granted,  but  outside  a  strip  extending  one  hundred 
feet  on  each  side  of  the  center  of  the  main  track,  which  was  accepted  by  the 
railroad  company,  it  also  validates  titles  acquired  by  adverse  possession  on  such 
right  of  wav,  just  as  if  they  were  conveyances  from  the  railroad  company.23 

Public  Lands  before  Patent. — See  post,  "Public  Land  Grants  before  Pat- 
ent Issue,"  XI,  C,  2.     See,  also,  the  title  Pubuc  Lands. 


claiming  under  an  older  and  better  title. 
Barr  v.  Gratz,  4  Wheat.  213,  223,  4  L.  Ed. 
553. 

"Though  actual  possession  under  a 
junior  title  of  part  of  a  tract  of  land, 
which  interfered  with  an  older  grant, 
gave  possession  of  the  whole  to  the  holder 
of  the  junior  title,  yet  a  subsequent  entry 
of  the  true  owner  upon  any  part  of  his 
land  was  an  ouster  of  the  intruder  from 
what  he  had  in  constructive  possession 
merely."  Hunnicutt  v.  Peyton,  102  U.  S. 
333,  369,  26  L.  Ed.  113. 

"One  who  enters  upon  the  land  of  an- 
other, though  under  color  of  title,  gives 
nc  notice  to  that  other  of  any  claim,  ex- 
cept to  the  extent  of  his  actual  occupancy. 
The  true  owner  may  not  know  the  extent 
of  the  defective  title  asserted  against  him, 
and  if,  while  he  is  in  actual  possession  of 
part  of  the  land,  claiming  title  to  the 
whole,  mere  constructive  possession  of  an- 
other, of  which  he  has  no  notice,  can  oust 
him  from  that  part  of  which  he  is  not  in 
actual  possession,  a  good  title  is  no  bet- 
ter than  one  which  is  a  mere  pretense." 
Hunnicutt  v.  Peyton,  102  U.  S.  333,  369,  26 
L.   Ed.   113. 

21.  Grant  for  railroad  right  of  way. — 
Northern  Pac.  R.  Co.  v.  Townsend,  190  U. 
S.  267,  270.  47  L.  Ed.  1044;  Northern  Pac. 
R.  Co.  V.  Ely,  197  U.  S.  1,  49  L.  Ed.  639; 
Northern  Pac.  R.  Co.  v.  Hasse,  197  U.  S.  9, 
49  L.  Ed.  642.  See,  also,  Toltec  Ranch  Co. 
V.  Cook,   191  U.   S.  532,  48  L.   Ed.  291. 

In  Northern  Pac.  R.  Co.  v.  Townsend. 
190  U.  S.  267,  47  L.  Ed.  1044,  it  was  ruled 
that  individuals  could  not  for  private  pur- 
poses acquire  by  adverse  possession,  un- 
der a  state  statute  of  limitations,  any  por- 
tion of  a  right  of  way  granted  by  the 
United  States  to  a  railroad  company  in 
the  manner  and  under  the  conditions  that 
the  right  of  way  was  granted  to  the 
Northern  Pacific  Railroad  Company.  At 
the  same  time  it  was  not  denied  that  such 
right  of  way  granted  through  the  public 
domain  within  a  state  was  amenable  to 
the  police  power  of  the  state.     But  such 


limitations  are  in  no  sense  analogous  to 
claims  of  adverse  ownership  for  private 
use.  Northern  Pac.  R.  Co.  v.  Ely,  197  U. 
S.    1,   5,   49    L.    Ed.    639. 

The  nature  of  the  duties  imposed  by 
congress  upon  the  railroad  company  and 
the  character  of  the  title  conferred  by 
congress  in  giving  the  right  of  way 
through  the  public  domain  are  inconsist- 
ent with  the  power  in  an  individual  to  ac- 
quire, for  private  purposes,  by  limitation, 
a  portion  of  the  right  of  way  granted  by 
congress.  Northern  Pac.  R.  Co.  v.  Town- 
send,  190  U.   S.  267,  271,  47  L.   Ed.  1044. 

22.  Same. — Northern  Pac.  R.  Co.  v. 
Townsend,  190  U.  S.  267,  272,  47  L.  Ed. 
1044. 

23.  Effect  of  act  validating  conveyances 
of  land  previously  made. — Northern  Pac. 
R.  Co.  V.  Ely,  197  U.  S.  1,  7,  49  L.  Ed. 
639. 

The  act  of  April  28,  1904,  in  view  of  the 
decision  in  the  Townsend  case  (supra), 
was  obviously  intended  to  and  did  have 
the  effect  to  narrow  the  right  of  way  to 
two  hundred  feet  in  width,  so  far  at  least 
as  outside  of  that  strip  the  original  right 
of  way  had  been  parted  with,  or  had  been 
acquired  by  adverse  possession.  Northern 
Pac.  R.  Co.  V.  Ely,  197  U.  S.  1,  7,  49  L. 
Ed.  639. 

"So  far  as  title  to  portions  of  the  right 
of  way  could  be  lawfully  acquired  from 
the  railway  company,  defendants  below, 
appellees  in  the  supreme  court,  had  ac- 
quired title  to  their  parcels  by  adverse  pos- 
session, and  occupied  the  same  position 
as  if  they  had  received  conveyances,  which 
the  act  of  April  28,  1904,  operated  to  con- 
firm. The  act  is  remedial  and  to  be  con- 
strued accordingly.  The  lots  of  some  of 
the  defendants  were  outside  of  the  two 
hundred  feet.  The  lots  of  others  were 
partly  within  and  partly  without  the  strip. 
But  the  act  was  passed  after  the  judgment 
of  the  supreme  court  was  rendered  and 
while  the  case  was  pending  here,  and  it 
must  be  left  to  the  state  courts  to  deal 
with  the  matter  in  the  light  of  the  con- 
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Trust  Property. — Adverse  possession  of  trust  property,  held  against  both 
trustees  and  cestui  que  trust  for  the  statutory  period,  will  confer  title  even 
though  held  under  color  of  deed  from  one  joint  trustee  only.^-* 

Indian  Lands. — While  land  actually  within  the  Indian  Territory  is  not  the 
subject  of  adverse  possession,^^  yet  the  fact  that  most  of  the  tract  was  within 
the  Indian  boundary,  so  as  to  prevent  a  survey  and  identification  by  the  plain- 
tiff, did  not  prevent  an  adverse  occupation  of  a  portion  thereof  without  such 
boundary.2'5 

Slaves. — See  ante,  "In  General,"  V,  C,  1 ;  "Detention  and  Conversion  of 
Personal  Property,"  VII,  G,  2. 

Land  Covered  by  Water.— See  ante,  "Paper  Title  Not  Essential,"  VIII,  A, 
6,  c,  (1),  (a),  cc. 

_  Ferry   and  Wharf  Rights.— Ferry  rights   may  be   lost  by  adverse  posses- 
sion.^^^ 

C.  Effect  of  Adverse  Possession— 1.  Adverse;  Possession  as  Giving 
Title — a.  In  Qeneral. — Possession  has  always  been  a  means  of  acquiring  title 
to  property.  It  was  the  earliest  mode  recognized  by  mankind  of  the  appro- 
priation of  anything  tangible  by  one  person  to  his  own  use,  to  the  exclusion 
of  others,  and  legislators  and  publicists  have  always  acknowledged  its  efficacy 
in    confirming   or   creating   title. ^s      It   may   be    set    up   against   any  title    what- 


ciusions  at  which  we  have  arrived."  The 
decree  was  reversed  and  remanded  for  fu- 
ture proceedings.  Northern  Pac.  R.  Co.  v. 
Ely,  197  U.  S.  1,  8,  49  L.   Ed.  639. 

The  decision  in  Northern  Pac.  R.  Co.  v. 
Townsend,  190  U.  S-  267,  49  L.  Ed.  1044, 
and  Northern  Pac.  R.  Co.  v.  Ely,  197  U. 
S.  1,  49  E.  Ed.  639,  was  followed  in  North- 
ern Pac.  R.  Co.  v._  Hasse,  197  U.  S.  9,  49 
L.  Ed.  642,  where  it  was  said:  "The  grant 
of  right  of  way,  unlike  the  land  grant,  was 
effective  from  the  date  of  the  act,  and  the 
fact  that  the  railroad  was  not  built  until 
after  defendants'  entry  does  not  affect  the 
disposition  of  the  case.  Railroad  Co.  v. 
Baldwin,  103  U.  S.  426,  26  L.  Ed.  578; 
Bybee  v.  Oregon,  etc.,  R.  Co.,  139  U.  S. 
663,  679,  35  L-  Ed.  305.  The  judgment  must 
be  reversed  on  the  authority  of  Northern 
Pac.  R.  Co.  V.  Townsend,  190  U.  S.  267, 
47  L.  Ed.  1044,  and  remanded  for  further 
proceedings  not  inconsistent  with  the 
opinion  of  this  court  in  Northern  Pac.  R. 
Co.  V.  Ely.  197  U.  S.  1,  49  L.  Ed.  639." 
Northern  Pac.  R.  Co.  v.  Hasse,  197  U.  S. 
9,  10,  49  L.  Ed.  642.  See,  also,  the  titles 
PUBLIC    LANDS;    RAILROADS. 

24.  Adverse  possession  of  trust  prop- 
erty.— Meeks  v.  Olpherts,  100  U.  S.  564, 
570,   25    L.   Ed.   735. 

Where  cestui  que  trust  and  trustees  are 
both  out  of  possession,  for  the  time 
limited,  the  party  in  possession  has  a  good 
title  against  both.  Where  trust  property 
was  sold  in  the  lifetime  of  cestui  que  trust; 
but  the  sale  was  the  act  of  but  one  of  the 
trustees,  and  it  is  contended  that  the  ex- 
ecution of  the  joint  trust  must  be  the  act 
of  all,  in  this  respect,  the  title  of  the  pur- 
chaser is  manifestly  defective.  But  where 
he  took  possession  of  the  premises  in  pur- 
suance of  the  contract,  and  held  the  same 
for  upwards  of  twenty-one  years,  he, 
therefore,  held  adversely  to  both  cestui 
que    trust    and    trustee,    and    consequently 


obtained  by  the  statute  of  limitations  an 
indefeasible  title,  which  cannot  be  dis- 
turbed or  gainsaid.  Meeks  v.  Olpherts, 
100  U.  S.  564,  570,  25  L.  Ed.  735.  See,  also, 
post,  "Trusts,"  IX,  B,  2,  b. 

25.  Indian  lands. — Mclver  v.  Ragan,  2 
Wheat.  25,  4  L.  Ed.  175.  See  the  title 
INDIANS,  vol.  6,  p.  931. 

26.  Land  partly  without  and  partly 
within. — Mclver  v.  Ragan,  2  Wheat.  25,  4 
L.  Ed.  175.  See  ante,  "Patent  or  Grant," 
VIII,  A,  6,  c,   (1),   (a),  dd,   (ee). 

27.  Ferry  rights. — Ferry  rights  may  be 
lost  by  the  grantees  by  adverse  posses- 
sion, here  thirty-eight  years,  and  this  is 
equally  true,  whether  they  knew  of  an 
adverse  possession,  or  through  negligence 
and  a  failure  to  look  after  their  interests, 
permitted  the  title  of  another  to  grow  into 
full  maturity.  Bowman  v.  Wathen,  1  How. 
189.  11  L.  Ed.  97.  See  the  title  FER- 
RIES,   vol.    6,    p.    280. 

The  defendant,  or  his  grantors,  did  not 
enter  under  owner  nor  in  subordination  to 
any  title  of  his;  they  have  always  claimed 
under  grants  from  a  wholly  different  au- 
tliority,  and  adversely  to  him  and  to  every 
one  else.  Bowman  v.  Wathen,  1  How. 
189.    195.    11    L.    Ed.    97. 

Wharf. — The  possession  of  a  wharf  by 
the  defendant  under  color  and  with  claim 
of  title  is  sufficient  to  put  the  plaintiff,  in 
an  action  on  the  case  for  obstructing  him 
in  its  use,  upon  proof  of  a  better  title  to 
wharf,  or,  of  an  equal  right  with  the  de- 
fendant to  its  use.  Linthicum  v.  Ray,  9 
Wall.  241,  19  L.  Ed.  657.  See,  also, 
Weber  v.  Board  of  Harbor  Comm'rs,  18 
Wall.  57.  21  L.  Ed.  798.  And  see  the  title 
WHARVES   AND   WHARFINGERS. 

28.  Adverse  possession  as  giving  title. 
—Campbell  v.  Holt,  115  U.  S.  620,  623,  29 
L.    Ed.    483. 

"By  the  long  and  undisturbed  posses- 
sion of  tangible  property,  real  or  personal. 
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soever.-" 

Constitutionality  of  Statutes  Removing  Bar.— See  the  title  Constitu- 
tional Law,  vol.  4,  p.  448. 

b.  To  Lands — (1)  In  General. — Possession  of  land  by  a  party,  claiming  it  is 
his  own  in  fee,  is  prima  facie  evidence  of  his  ownership  and  seisin  of  the  in- 
heritance.^" Generally  speaking,  the  presumption  is  that  the  person  in  pos- 
session is  the  owner  in  fee.  If  there  be  no  evidence  to  the  contrary,  proof  of 
possession,  at  least  under  a  color  of  right,  is  sufficient  proof  of  title.^^     Adverse 


one  may  acquire  a  title  to  it,  or  owner- 
ship, superior  in  law  to  that  of  another, 
who  may  be  able  to  prove  an  antecedent 
and,  at  one  time,  paramount  title.  This 
superior  or  antecedent  title  has  been  lost 
by  the  laches  of  the  person  holding  it,  in 
failing  within  a  reasonable  time  to  assert 
il  effectively; 'as,  by  resuming  the  posses- 
sion to  which  he  was  entitled,  or  asserting 
his  right  by  suit  in  the  proper  court.  What 
the  primary  owner  has  lost  by  his  laches, 
the  other  party  has  gained  by  continued 
possession,  without  question  of  his  right. 
This  is  the  foundation  of  the  doctrine  of 
prescription,  a  doctrine  which,  in  the  Eng- 
lish law,  is  mainly  applied  to  incorporeal 
hereditaments,  but  which,  in  the  Roman 
law,  and  the  codes  founded  on  it,  is  applied 
to  property  of  all  kinds."  Campbell  v. 
Holt,   115  U.   S.   620,  622,   29   L.   Ed.   483. 

Rights  accruing  under  acts  of  limitation 
are  recognized  in  terms  as,  prima  facie, 
originating  in  wrong,  although  among  the 
best  protections  of  right.  Bradstreet  v. 
Huntington,  5  Pet.  402,  8  L.  Ed.  170; 
Hawkins  v.  Barney,  5  Pet.  457,  467,  8  L. 
Ed.    190. 

29.  Adverse  possession  may  be  set  up 
against  any  title  whatsoever,  either  to 
make  out  a  title  under  the  statute  of  limi- 
tations, or  to  show  the  nullity  of  a  con- 
veyance executed  by  one  out  of  posses- 
sion. Bradstreet  v.  Huntington,  5  Pet. 
402,  8  L.  Ed.  170;  Hogan  v.  Kurtz,  94  U. 
S.  773,  776,  24  L.  Ed.  317. 

"The  defendant  in  this  case  was  not 
precluded  from  setting  up  an  adverse  pos- 
session; whether  we  regard  him  in  the 
character  of  one  holding  under  a  void 
deed,  or  of  a  trustee,  or  cestui  qui  trust, 
or  of  a  tenant  in  common,  or  of  one  hold- 
ing the  same,  or  by  the  same  title." 
Bradstreet  v.  Huntington,  5  Pet.  402,  438, 
8  L.   Ed.  170. 

Against  assignee  in  bankruptcy. — Where 
the  right  to  sue  to  subject  property 
claimed  to  belong  to  bankrupt  was  cer- 
tainly in  the  assignee,  if  barred  by  the 
statute  of  limitations,  it  would,  if  it  had 
any  effect  on  the  title,  make  good  the  title 
of  defendant,  who  was  in  possession 
thereof  under  claim  of  ownership.  Trim- 
ble V.  Woodhead,  102  U.  S.  647,  649,  26 
L.  Ed.  290;  Meeks  v.  Olpherts,  100  U.  S. 
564.    25   L.    Ed.    735. 

30.  Possession  of  lands. — Ricard  v.  Wil- 
liams, 7  Wheat.  59,  5  L.  Ed.  39S;  Boon  v. 
Chiles,  10  Pet.  176,  220,  9  L.  Ed.  383. 

"The  nature  and  extent  of  the  posses- 
sion must  be  judged  of,  by  the  acts  and 


circumstances  which  accompany  it,  and 
qualify,  explain  or  control  it."  Ricard  v. 
Williams,  7  Wheat.  59,  104,  5  L.  Ed.  398. 

For  the  security  of  rights,  whether  of 
states  or  individuals,  long  possession,  un- 
der a  claim  of  title,  is  protected.  And 
there  is  no  controversy  in  which  this  great 
principle  may  be  invoked  with  greater 
justice  and  propriety,  than  in  a  case  of 
disputed  boundary.  Rhode  Island  v.  Mas- 
sachusetts, 4  How.  591,  11  L.  Ed.  1116. 
See  the  title  BOUNDARIES,  vol.  3,  p. 
498. 

31.  Same. — "The  latest  case  in  this  court 
upon  the  subject  is  that  of  Sabariego  v. 
Maverick,  124  U.  S.  261,  31  L.  Ed.  430.  It 
was  there  stated  that  the  rule  was  that  a 
person  who  was  in  possession  of  the 
premises  under  color  of  right,  which  pos- 
session had  been  continuous  and  not 
abandoned,  gave  thereby  sufficient  proof 
of  title  as  against  an  intruder  or  wrong- 
doer who  entered  without  right.  Mr.  Jus- 
tice Matthews,  in  delivering  the  opinion 
of  the  court,  said  (at  page  297) :  'This  rule 
is  founded  upon  the  presumption  that 
every  possession  peaceably  acquired  is 
lawful,  and  is  sustained  by  the  policy  of 
protecting  the  public  peace  against  vio- 
lence and  disorder.  But,  as  it  is  intended 
to  prevent  and  redress  trespasses  and 
wrongs,  it  is  limited  to  cases  where  the 
defendants  are  trespassers  and  wrong- 
doers. It  is,  therefore,  qualified  in  its 
application  by  the  circumstances  which 
constitute  the  origin  of  the  adverse  pos- 
session, and  the  character  of  the  claim  on 
which  it  is  defended.  It  does  not  extend 
to  cases  where  the  defendant  has  ac- 
quired the  possession  peaceably  and  in 
good  faith,  under  color  of  title.'  "  Brad- 
shaw  V.  Ashley,  180  U.  S-  59,  64,  45  L.  Ed. 
423. 

"The  evidence  must  show  a  continuous 
possession,  or  at  least  that  it  was  not 
abandoned,  to  entitle  a  plaintiff  to  recover 
merely  by  virtue  of  such  possession.  That 
is  to  say,  the  defendant's  possession  is  in 
the  first  instance  presumed  to  be  rightful. 
To  overcome  that  presumption  the  plain- 
tiff, showing  no  better  right  by  a  title 
regularlv  deduced,  is  bound  to  prove  that, 
being  himself  in  prior  possession,  he  was 
deprived  of  it  by  a  wrongful  intrusion  by 
the  defendant,  whose  possession,  there- 
fore, originated  in  a  trespass.  This  im- 
plies that  the  prior  possession  relied  on 
by  the  plaintiff  must  have  continued  un- 
til it  was  lost  through  the  wrongful  act 
of  the  defendant  in  dispossessing  him.   If 
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possession  may  be  said  to  transfer  the  title  as  effectually  as  a  conveyance  from 
the  owner;  it  may  be  considered  as  tantamount  to  a  conveyance.32     Anri  cr^m.._ 


the  plaintiff  cannot  show  an  actual  pos- 
session, and  a  wrongful  dispossession  by 
the  defendant,  but  claims  a  constructive 
possession,  he  must  still  show  the  facts 
amounting  to  such  constructive  posses- 
sion. If  the  lands,  when  entered  upon  by 
the  defendant,  were  apparently  vacant  and 
actually  unoccupied,  and  the  plaintiff 
merely  proves  an  antecedent  possession, 
at  some  prior  time,  he  must  go  further 
and  show  that  his  actual  possession  was 
not  abandoned;  otherwise  he  cannot  be 
said  to  have  had  even  a  constructive  pos- 
session." Bradshaw  v.  Ashley,  180  U.  S. 
59,  64,  45  L.  Ed.  423. 

Sabariego  v.  Maverick,  124  U.  S.  261,  31 
L.  Ed.  430,  expresses  the  true  rule  pre- 
vailing in  the  District  of  Columbia,  as 
well  as  elsewhere.  Bradshaw  v.  Ashley, 
180  U.  S.  59,  45  L.  Ed.  423.  See  ante. 
"Actual  Possession,"  VIII,  A,  2;  "Con- 
tinuous Possession,"  VIII,  A,  5.  See, 
also,  the  title  EJECTMENT,  vol.  5,  p. 
700. 

32.  As  giving  title  to  lands. — Toltec 
Ranch  Co.  v.  Cook,  191  U.  S.  532,  538,  48 
L.  Ed.  291;  Piles  v.  Bouldin,  11  Wheat. 
325,  6  L.  Ed.  486;  Hawkins  v.  Barney,  5 
Pet.  457,  467,  8  L.  Ed.  190;  Harpending  v. 
Reformed  Protestant  Dutch  Church,  16 
Pet.  455,  10  L.  Ed.  1029;  Bowman  v. 
Wathen,  1  How.  189,  194,  11  L.  Ed.  97; 
Leffingwell-  v.  Warren,  2  Black  599,  17  L. 
Ed.  261;  Saulet  v.  Shepherd,  4  Wall.  502, 
509,  18  L.  Ed.  442;  Hogan  v.  Kurtz,  94  U. 
S.  773.  779,  24  L.  Ed.  317;  Morgan  v.  Rail- 
road Co.,  96  U.  S.  716,  722,  24  L-  Ed.  743; 
Trimble  v.  Woodhead,  102  U.  S.  647,  649, 
26  L.  Ed.  290;  Deseret  Salt  Co.  v.  Tarpey, 
142  U.  S.  241,  35  L.  Ed.  999;  Lewis  v. 
Barnhard,  145  U.  S.  56,  71,  36  L.  Ed.  621; 
Stanley  v.  Schwalby,  147  U.  S.  508,  519, 
37  L.  Ed.  259;  Ward  v.  Cochran,  150  U.  S. 
597,  606,  37  L.  Ed.  1195;  Northern  Pac. 
R.  Co.  V.  Ely,  197  U.  S.  1,  7,  49  L.  Ed.  639; 
Iowa  R.  Land  Co.  v.  Blumer,  206  U.  S. 
482,  493,  51  L.  Ed.  1148. 

"The  weight  of  authority  is  in  favor  of 
the  proposition  that,  where  one  has  had 
the  peaceable,  undisturbed,  open  posses- 
sion of  real  or  personal  property,  with  an 
assertion  of  his  ownership,  for  the  period 
which,  under  the  law,  would  bar  an  action 
for  its  recovery  by  the  real  owner,  the 
former  has  acquired  a  good  title — a  title 
superior  to  that  of  the  latter,  whose  neg- 
lect to  avail  himself  of  his  legal  rights 
has  lost  him  his  title.  .  This  doctrine  has 
been  repeatedlv  asserted  in  this  court. 
Leffingwell  v.  Warren,  2  Black  599,  17  L. 
Ed.  261;  Croxall  v.  Shererd.  5  Wall.  268, 
289,  18  L.  Ed.  572;  Dickerson  v.  Colgrove, 
100  U.  S.  578,  583,  25  L-  Ed.  618;  Bicknell 
V.  Comstock,  113  U.  S.  149,  152,  28  L.  Ed. 
962.  It  is  the  doctrine  of  the  English 
courts,  and  has  been  often  asserted  in  the 
highest  courts  of  the  states  of  the  Union." 


.^2     And  some- 


Campbell  V.  Holt,  115  U.  S.  620,  623,  29  L 
Ed.  483.  See,  also,  Teall  v.  Schroder,  158 
U.  S.  172,  179,  39  L.  Ed.  938;  Probst  v 
Presbyterian  Church,  129  U.  S.  182  191 
32  L.  Ed.  642;  Trimble  v.  Woodhead,  102 
U.  S.  647,  6.9,  26  L.  Ed.  290;  Dunphy  v. 
Sulhvan,   117  U.   S.   346,   29   L-    Ed.   912. 

"Adverse  possession  of  land  gives  title 
to  it  and  all  of  the  remedies  which  attach 
to  the  title.  This  was  expressly  ruled  in 
Sharon  v.  Tucker,  144  U.  S.  533,  36  L  Ed 
532."  Toltec  Ranch  Co.  v.  Cook,  191  U. 
S.  532,  537,  48  L.  Ed.  291;  Toltec  Ranch 
Co.  V.  Babcock,  191  U.  S.  542,  48  L.  Ed. 
294;  Ward  v.  Cocharn,  150  U.  S.  597,  606, 
37  L.   Ed.   1195. 

Where  the  defendant,  or  his  grantors, 
did  not  enter  under  plaintiff,  nor  in  sub- 
ordination to  any  title  of  his,  and  they 
have  always  claimed  under  grants  from  a 
wholly  different  authority,  and  adversely 
to  him  and  to  every  one  else,  if  the  plain- 
tiff, by  negligence,  or  by  a  failure  to  look 
after  and  protect  his  own  interests,  per- 
mit the  title  of  another  to  grow  into  fuh 
maturity,  he  thereby  recognizes  the  force 
of  the  principle  of  the  bar  by  lapse  of  time, 
which  creates  a  title  as  complete  in  equity 
as  would  be  imparted  by  an  express  con- 
veyance. Bowman  v.  Wathen,  1  How. 
189,    194,    H_L.    Ed.    97. 

"Prescription  which  applies  to  easement 
the  analogy  of  the  statute  of  limitations 
unquestionably  vests  a  title.  There  is  no 
such  thing  as  a  merely  possessory  ease- 
ment. A  disseisor  of  a  dominant  estate 
may  get  an  easement  which  already  is 
attached  to  it,  but  the  easement  is  at- 
tached to  the  land  by  title  or  not  at  all. 
Again,  as  to  land,  the  distinction  amounts 
to  nothing,  because  to  deny  all  remedy, 
direct  or  indirect,  within  the  state  is  prac- 
tically to  deny  the  right.  "The  lapse  of 
time  limited  by  such  statutes  not  only 
bars  the  remedy,  but  it  extinguishes  the 
right,  and  vests  a  perfect  title  in  the  ad- 
verse holder.'  Leffingwell  v.  Warren,  2 
Black  599,  605.  17  L.  Ed.  261."  Davis  v. 
Mills,  194  U.  S.  451,  456,  48  L.  Ed.  1067; 
Campbell  v.  Holt,  115  U.  S.  620,  623,  29 
L.   Ed.   483. 

In  bankruptcy.— -The  expiration  of  the 
two  years'  limitation  of  suits  by  an  as- 
signee in  bankruptcy,  does  not  transfer  the 
right  of  action  to  a  creditor  with  notice 
of_  the  proceedings,  but  the  right  was  cer- 
tainh'  in  the  assignee,  and,  if  barred  by 
the  statute  of  limitations,  would,  if  it  ha'd 
any  effect  on  the  title,  make  srood  the  title 
of  defendant.  Meeks  v.  Olpherts,  100  U. 
S.  564,  25  L.  Ed.  735;  Trimble  v.  Wood- 
head.  102  U.  S.  647.  649,  26  L.  Ed.  290. 
See  the  title  BANKRUPTCY,  vol.  2,  p 
908. 

By  operation  cf  law. — The  transfer  un- 
der a  statute  of  limitations,  when  the  bar 
is  complete,  is  by  operation  of  law.  Dick- 
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limes  the  statute  expressly  so  provides.^^     Even  though  an  action  could  not  be 


erson  v.  Colgrove,  100  U.  S.  578,  583,  25 
L.  Ed.  618;  Leffingwell  v.  Warren,  2  Black 
599,   17   L.    Ed.   261. 

33.  Under  statute. — Where  the  statute 
provides  expressly  that  possession  for  the 
period  of  limitation  shall  vest  in  the  oc- 
cupant "an  absolute  right  and  title  to  the 
land,"  that  result  of  course  follows,  al- 
though this  would  have  been  the  effect  of 
the  bar  without  such  a  provision  in  the 
statute.  Croxall  v.  Shererd,  5  Wall.  268, 
289,  18  L.  Ed.  572;  Leffingwell  v.  Warren, 
2  Black  599,  605,  17  L-  Ed.  261;  Hawkins 
V.  Barney,  5  Pet.  457,  467,  8  L.  Ed.  190, 
where  they  are  said  to  operate  a  com- 
plete divestiture  and  even  transfer  of 
right. 

In  the  case  of  Townsend  v.  Jemison,  9 
How.  407,  13  L.  Ed.  194,  the  opinion  of 
the  court  contains  an  elaborate  examina- 
tion of  the  whole  question.  It  explains 
the  difference  between  statutes  whose  ef- 
fect is  to  vest  title  to  property  by  ad- 
verse possession,  and  those  which  merely 
affect  the  remedy,  as  in  case  of  contract. 
Campbell  v.  Holt,  115  U.  S.  620,  626,  29  L. 
Ed.    483. 

"By  adverse  possession  for  the  period 
designated  by  the  statute,  not  only  is  the 
remedy  of  the  former  owner  gone,  but  his 
title  has  passed  to  the  occupant,  so  that 
the  latter  can  maintain  ejectment  for  the 
possession  against  such  former  owner 
should  he  intrude  upon  the  premises.  In 
several  of  the  states  this  doctrine  has  be- 
come a  positive  rule,  by  their  statutes  of 
limitations  declaring  that  uninterrupted 
possession  for  the  period  designated  to 
bar  an  action  for  the  recovery  of  land 
shall,  of  itself,  constitute  a  complete  title. 
Leffingwell  v.  Warren,  2  Black  599,  17  L. 
Ed.  261;  Campbell  v.  Holt,  115  U.  S.  620, 
623,  29  L.  Ed.  483."  Toltec  Ranch  Co.  v. 
Cook,  191  U.  S.  532,  538,  48  L.  Ed.  291; 
Toltec  Ranch  Co.  v.  Babcock,  191  U.  S. 
542.  48  L.  Ed.  294;  Sharon  v.  Tucker,  144 
U.  S.  533,  36  L.  Ed.  532.  See,  also,  Shelby 
V.  Guy.  11  Wheat.  361,  6  L.  Ed.  495;  Crox- 
all V.  Shererd,  5  Wall.  268,  289,  18  L.  Ed. 
572:  Dickerson  v.  Colgrove.  100  U.  S.  578, 
583,  25  L.  Ed.  618;  Bicknell  v.  Comstock, 
113   U.    S.   149,   152.   28   L.    Ed.    962. 

Statute  of  New  Mexico — Instruction. — 
\n  instruction  of  the  court  upon  the  sub- 
ioct  of  the  statute  of  limitation,  namely, 
that  if  the  plaintiff  permitted  defendant  to 
take  possession  of  the  tract,  claiming  all 
of  it  as  his  own,  and  to  continue  such 
possession  adversely  under  such  claim  of 
title  for  an  uninterrupted  period  of  ten 
vears  or  more,  such  possession  would 
ripen  into  a  rieht  and  title  in  the  defend- 
ant, and  forever  afterwards  prevent  the 
plaintiff  from  takine  possession  of  the 
propertv.  was  iustified  bv  tbe  language  of 
the  statute,  which  provides  (Comp.  Laws 
New  Mexico  of  1884,  §  1881),  that  "no 
person,  or  persons,  nor  their  children,  or 


heirs,  shall  have,  sue,  or  maintain  any  ac- 
tion, or  suit,  either  in  law,  or  in  equity,  for 
any  land  *  *  *  but  within  ten  years  next 
after  his,  her,  or  their  right  to  commence 
*  *  *  such  suit  shall  have  *  *  *  accrued, 
and  that  all  suits  *  *  *  shall  be  had  and 
sued  within  ten  years  next  after  the  title 
or  cause  of  action,  or  suits,  accrued  or 
fallen,  and  at  no  time  after  the  ten  years 
shall  have  passed."  Under  similar  stat- 
utes it  has  been  held  by  this  court  that 
the  lapse  of  time  not  only  bars  the  rem- 
edy, but  extinguishes  the  right,  and  vests 
a  complete  title  in  the  adverse  holder. 
See  Leffingwell  v.  Warren,  2  Black  599, 
17  L.  Ed.  261;  Croxall  v.  Shererd,  5  Wall. 
268,  289,  18  L.  Ed.  572;  Probst  v.  Presby- 
terian Church,  129  U.  S.  182,  32  L.  Ed. 
642.  In  the  last  case  this  court  held,  con- 
struing the  statute  of  New  Mexico  here 
in  question,  that  the  defendant  was  en- 
titled to  an  instruction  that  an  uninter- 
rupted occupancy  of  land  by  a  person, 
who  in  fact  had  no  title  thereto,  for  a 
period  of  ten  years  adversely  to  the  true 
owner,  operates  to  extinguish  the  title  of 
the  true  owner  thereto  and  vest  the  title 
of  the  property  absolutely  in  the  occupier. 
Shauer  v.  Alterton,  151  U.  S.  607,  38  L. 
Ed.   286. 

Possession  as  evidence  of  title  in  eject- 
ment.— Sabariego  v.  Maverick,  124  U.  S. 
261,  297,  et  seq.,  31  L-  Ed.  430.  See  the 
title   EJECTMENT,  vol.  5,  pp.  689,  700. 

Examples." — Where  a  possession  was 
certainly  open,  notorious,  continuous,  and 
adverse,  unless  in  bad  faith,  it  was  such 
as  would  ripen  into  full  title  as  against 
the  true  owner,  it  failing  to  assert  its 
rights  within  the  period  of  the  statute  of 
limitation.  Iowa  R.  Land  Co.  v.  Blumer, 
206  U.  S.  482,  495,  51  L-  Ed.  1148,  27  Sup. 
Ct.    Rep.    769,    774. 

"An  uninterrupted  occupancy  of  land  by 
a  person  who  has  in  fact  no  title  thereto, 
for  the  period  of  ten  years  adversely  to 
the  true  owner,  operates  to  extinguish  the 
title  of  the  true  owner  thereto  and  vests 
the  right  to  the  premises  absolutely  in  the 
occupier."  Probst  v.  Presbyterian  Church, 
129  U.  S.  182,  191,  32  L.   Ed.  642. 

An  adverse  possession,  under  color  of 
title,  for  nearly  seventy  years,  will  give  a 
good  title,  independently  of  the  goodness 
of  the  title  in  other  respects.  Foster  v. 
Mora,  98  U.  S.  425,  25  L.  Ed._  191. 

Where  the  defendant  in  ejectment,  for  * 
lands  in  North  Carolina,  has  been  in  pos- 
session, under  title  in  himself,  and  those 
under  whom  he  claimed,  for  a  period  of 
seven  years  or  upwards,  such  possession 
is,  by  the  statute  of  limitations  of  North 
Carolina,  a  conclusive  legal  bar  against 
the  action  by  an  adverse  claimant,  unless 
such  claimant  brings  himself,  by  positive 
proof,  within  some  of  the  disabilities  pro- 
vided for  by  that  statute.  In  the  absence 
of    such    proof,    the    title    shown    by    the 
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brought  to  recover  the  possession,  as  where  it  is  held  by  the  government.^^ 

Curing  Defective  Titles. — A  title  which  cannot  be  made  good  otherwise 
may  be  made  so  by  the  lapse  of  time  or  the  statute  of  limitations.^^ 

Constitutionality. — And  the  power  of  the  law  to  bring  about  this  effect  is 
clear.36 

Disputes  as  to  Boundary  between  States. — See  the  title  Boundaries, 
vol.  3,  pp.  498,  500,   501. 

Prior  Possession  as  Evidence  of  Title  against  Intruder  or  Trespasser. 
— See  the  title  Ejectment,  vol.  5,  pp.  700,  704,  713. 

In  Equity. — In  all  cases,  where  an  adverse  possession  has  continued  for  the 
requisite  time,  it  constitutes,  in  the  opinion  of  the  federal  supreme  court,  a  com- 
plete bar  in  equity.^" 


party  in  possession  is  so  complete  as  to 
prove,  in  an  action  upon  a  covenant  against 
incumbrances,  that  a  recovery  obtained  by 
the  adverse  claimant  was  not  by  a  para- 
mount legal  title.  Somerville  v.  Hamil- 
ton,  4   Wheat    230,   4   L.    Ed.   558. 

A  bill  claiming  title  to,  and  praying  for 
possession  of,  lands  will  be  dismissed,  if 
the  complainant  and  those  through  whom 
he  claims  have  taken  no  steps  to  assert 
their  right  for  twenty  years;  the  land  be- 
ing, all  that  time,  in  the  adverse  posses- 
sion of  the  defendants  and  their  ancestor. 
Pindell  v.  Mullikin,  1  Black  585,  17  L.  Ed. 
162. 

Where  the  defendant  had  purchased  the 
property  in  controversy  (in  Missouri) 
from  a  claimant  thereof,  in  1828,  for  a 
fair  price,  and  had  been  in  undisputed 
possession  thereof  since  1830,  and  plead 
the  statute  of  limitations  in  bar  of  re- 
covery of  the  title  in  1852,  it  was  held  that 
the  plea  was  good.  Long  v.  O'Fallon,  19 
How.   116,   125,   15   L.   Ed.   550. 

Recital  in  deed. — After  a  sale  of  im- 
movables belonging  to  an  estate,  and  a 
deed  executed,  where  possession  had  been 
held  under  the  deed  for  over  sixty  years, 
its  recitals  are  evidence  even  against 
strangers.  Carver  v.  Astor,  4  Pet.  1,  83, 
7  L.  Ed.  761;  Davis  v.  Gaines,  104  U.  S. 
366,   386,  398,  26   L.    Ed.   757. 

Under  administrator's  sale. — Meeks  v. 
Olpherts,  100  U.  S.  564.  25  L.  Ed.  735.  See 
the  title  EXECUTORS  AND  ADMINIS- 
TRATORS, vol.  6,  p.  155. 

In  Pennsylvania,  where  a  warrant  is  is- 
sued to  one  person,  and  the  purchase 
money  paid  by  another,  and  the  patent  is 
afterwards  taken  out  by  the  nominal 
warrantee,  the  right  of  him  who  paid  the 
purchase  money  is  gone,  unless  he  takes 
possession  of  the  land,  or  brings  eject- 
ment to  recover  it,  within  twenty-one 
years  from  the  date  of  the  warrant;  and 
after  that  lapse  of  time  he  cannot  re- 
cover, no  matter  how  clearly  he  may  be 
able  to  prove  that  the  legal  owner  was,  in 
the  beginning,  a  trustee  for  him.  King  v. 
Pardee.   96   U.    S.    90,   96,   24   L.    Ed.    666. 

California. — Poppe  v.  Langford,  104  U. 
S.  770,  26  L.  Ed.  922;  Palmer  v.  Law,  98 
U.  S.  1,  17,  25  L.  Ed.  60. 

Illinois. — Gregg  v.  Tesson,  1  Black  150, 
153,  17  L.   Ed.  74. 


Tennessee. — Piles  v.  Bouldin,  11  Wheat. 
325,   6   L.    Ed.   486. 

Washington  State. — Northern  Pac.  R. 
Co.  V.  Ely,  197  U.  S.  1,  7,  49  L.  Ed.  639. 

34.  Even  though  an  action  did  not  lie. 
— "It  by  no  means  follows  that  because 
an  action  could  not  be  brought  in  a  court 
of  justice,  therefore  possession  might  not 
be  regarded  as  adverse  so  as  to  ripen  into 
title.  In  the  case  of  a  government,  pro- 
test against  the  occupancy  and  application 
for  redress  in  the  proper  quarter  would 
seem  to  be  quite  as  potential  in  destroying 
the  presumption  of  the  right  to  posses- 
sion, or  of  the  abandonment  of  his  claim 
by  another,  when  an  action  cannot  be 
brought,  as  the  action  itself  when  it  can." 
Stanley  v.  Schwalby,  147  U.  S.  508,  517,  37 
L.   Ed.  259. 

Although  not  bound  by  statutes  of  limi- 
tation, the  United  States  are  entitled  to 
take  the  benefit  of  them,  and  inasmuch  as 
an  action  could  have  been  brought  at  any 
time  after  adverse  possession  was  taken, 
against  the  agents  of  the  government 
through  whom  that  was  done  and  by 
whom  it  was  retained,  the  objection  can- 
not be  raised  against  them  that  the  stat- 
ute could  not  run  because  of  inability  to 
sue,  and  adverse  possession  will  give  a 
good  title  in  such  case.  Stanley  v.  Sch- 
walby, 147  U.  S.  508,  519,  37  L.  Ed.  259, 
reaffirmed  in  Stanley  v.  Schwalby,  162  U. 
S.    255,   272,    40    L.    Ed.   960. 

35.  Curing  defective  titles. — Peters  v. 
Bowman,  98  U.   S.   56,  61,  25  L.  Ed.  91. 

36.  Constitutionality. — Davis  v.  Mills, 
194  U.  S.  451,  457,  48  L.  Ed.  1067.  See 
ante,    "Constitutionality,"    IV. 

37.  In  equity. — Miller  v.  Mclntyre,  6 
Pet.  61,  67,  8  L.  Ed.  320;  Boon  v.  Chiles, 
10  Pet.  176,  220,  9  L.  Ed.  383;  Huehes  v. 
Edwards,  9  Wheat.  489,  497,  6  L.  Ed.  142; 
Willison  V.  Watkins,  3  Pet.  43,  52,  7  L.  Ed. 
596;  Piatt  v.  Vattier,  9  Pet.  405,  416,  9  L. 
Ed.  173. 

It  gives  as  complete  a  title  in  equity  as 
at  law,  as  is  imparted  by  an  express  con- 
veyance. Boon  V.  Chiles,  10  Pet.  177, 
223,  9  L.  Ed.  383;  Bowman  v.  Wathen, 
1  How.  189,  194,  11  L.  Ed.  97;  Buchannon 
V.    Upshaw.    1    How.    56,    11    L.    Ed.    46. 

Where  an  adverse  possession  has  con- 
tinued for  twenty  years,  it  constitutes  a 
complete  bar  in  equity,  wherever  an  eject- 
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(2)  As  Tolling  Entry. — Adverse  possession  of  lands  for  the  statutory  period 
takes  away  the  right  of  entry  of  the  true  owner.3« 

c.  To  Chattels. — The  cases  which  have  had  occasion  to  deal  with  the  matter 
generally  hold  that  the  title  to  chattels,  even,  passes  where  the  statute  has  run.^'-> 

2.  Adverse  Possession  as  Ground  for  Presuming  Grant  or  Lease— a. 
In  General. — A  grant  will  be  presumed  upon  the  proof  of  an  adverse,  exclusive^ 
and  uninterrupted  possession  for  twenty  years,  and  such  rule  will  be  applied  as 
a  presumptio  juris  et  de  jure,  wherever,  by  possibility,  a  right  may  be  acquired 
in  anv  manner  known  to  the  law.'**^     So  where  the  facts  are  inconsistent  with  any 


ment  would  be  barred,  if  the  plaintiff  pos- 
sessed a  legal  title.  Elmendorf  v.  Taylor, 
10  Wheat.  152,  6  L.  Ed.  289.  See,  also, 
post,  "In   Equity,"   IX,   B. 

38.  As  tolling  entry. — Hogan  v.  Kurtz, 
94  U.  S.  773,  779,  24  L.  Ed.  317;  Thorp  V. 
Raymond,  16  How.  247,  14  L.   Ed.  923. 

The  statute  of  limitations  (of  Ken- 
tucky), takes  away  the  right  of  entry  of 
the  plaintifif,  after  twenty  years'  adverse 
possession.  Hughes  v.  Edwards,  9  Wheat. 
489,  497,  6  L-  Ed.  142.  See  Gregg  v.  Tes- 
son,   1   Black   150,  153,  17   L.   Ed.   74. 

39.  To  chattels.— Davis  v.  Mills,  194  U. 
S.  451,  456,  48  L-  Ed.  1067;  Campbell  v. 
Holt,  115  U.  S.  620,  623.  29  L.  Ed.  483; 
Shelby  v.  Guy,  11  Wheat.  361,  6  L.  Ed. 
495. 

The  admitted  quiet  and  peaceable  pos- 
session of  personal  property  by  the  plain- 
tiffs at  the  time  of  the  seizure  was  prima 
facie  evidence  of  title,  and  threw  the  bur- 
den upon  the  defendant  of  establishing 
the  contrary.  Schulenberg  v.  Harriman, 
21  Wall.  44,  59,  22  L.  Ed.  551.  See,  also, 
ante,  "Detention  and  Conversion  of  Per- 
sonal  Property,"  VII,   G,  2. 

40.  In  general. — United  States  v. 
Chaves,   159  U.   S.   452,  464.   40  L.    Ed.  215. 

Presumption  of  grant  from  lapse  of 
time. — By  the  weight  of  authority,  as  well 
as  the  preponderance  of  opinion,  this  is 
the  general  rule  of  American  law.  United 
States  %'.  Chaves,  159  U.  S.  452,  464,  40  L. 
Ed.  215;  Ricard  v.  Williams,  7  Wheat.  59, 
109,  5  L.  Ed.  398;  United  States  v.  Pendell, 
185  U.  S.  189.  199,  46  L.  Ed.  866;  Fletcher 
V.  Fuller,  120  U.  S.  534,  546,  30  L.  Ed. 
759;  Oaksmith  v.  Johnston,  92  U.  S.  343, 
345,  23  L.  Ed.  682;  Hays  v.  United  States, 
175  U.  S.  248,  261,  44  L.  Ed.  150;  United 
States  V.  Chavez,  175  U.  S.  509,  522,  44 
L.  Ed.  255;  United  States  v.  Roselius,  15 
How  36,  38,  14  L.  Ed.  590;  1  Greenleaf 
Ev.,   12th   Ed.,   §   17. 

"Nothing,  it  is  true,  can  be  claimed  by 
prescription  which  owes  its  origin  to  and 
can  only  be  had  by  matter  of  record;  but 
lapse  of  time  accompanied  by  acts  done, 
or  other  circumstances,  may  warrant  the 
jury  in  presuming  a  grant  or  title  by 
record.  Thus,  also,  though  lapse  of  time 
does  riot  of  itself  furnish  a  conclusive  bar 
to  the  title  of  the  sovereign,  agreeably  to 
the  maxim,  nullum  tempus  occurrit  regi; 
yet,  if  the  adverse  claim  could  have  a  legal 
commencement,  juries  are  advised  or  in- 
structed to  presume  such  commencement, 


after  many  years  of  uninterrupted  posses- 
sion or  enjoyment."  United  States  v. 
Pendell,  185  U.  S.  189,  199,  46  L.  Ed.  866; 
United  States  v.  Chaves,  159  U.  S.  452,  40 
L.  Ed.  215.  See,  also,  United  States  v. 
Chavez,  175  U.  S.  509,  44  L.  Ed.  255;  Hays 
V.  United  States,  175  U.  S.  248,  260,  44  L. 
Ed.  150;  United  States  v.  Roselius,  15 
How.  36,  38,  14  L.  Ed.  590;  Zeller  v. 
Eckert,  4  How.  289,  297,  11  L.  Ed.  979. 

Not  that  formal  instruments  or  records 
are  unnecessary,  but  it  will  be  presumed 
that  they  once  existed  and  have  been  lost. 
United  States  v.  Chavez,  175  U.  S.  509,  44 
L.  Ed.  255.  See,  also,  Fletcher  v.  Fuller, 
120   U.    S.    534,    30    L.    Ed.    759. 

"The  principle  upon  which  this  doctrine 
rests  is  one  of  general  jurisprudence,  and 
is  recognized  in  the  Roman  law  and  the 
cedes  founded  thereon,  Best's  Principles 
of  Evidence,  §  366,  and  was,  therefore,  a 
feature  of  the  Mexican  law  at  the  time  of 
the  cession."  United  States  v.  Chaves, 
159  U.  S.  452,  464,  40  L.  Ed.  215;  United 
States  V.  Pendell,  185  U.  S.  189,  199,  46 
L.  Ed.  866.  See,  also,  the  title  PUBLIC 
LANDS. 

To  quiet  a  title. — A  grant  may  be  pre- 
sumed, in  a  proper  case,  in  order  to  quiet 
a  title  and  to  give  to  a  long  continued 
possession  the  quality  of  a  rightful  pos- 
session under  a  legal  title.  Chavez  v. 
United  States,  175  U.  S.  552,  563,  44  L. 
Ed.  269;  United  States  v.  Chaves,  159  U. 
S.  452,  40  L  Ed.  215;  United  States  v. 
Chavez,  175  U.  S.  509,  44  L.  Ed.  255; 
Crespin  v.  United  States,  168  U.  S.  208, 
42  L  Ed.  438;  Hayes  v.  United  States, 
170  U.  S.  637,  649,  653,  42  L.  Ed.  1174; 
Havs  V.  United  States,  175  U.  S.  248,  ,44 
L.    Ed.    150. 

"The  presumption  of  a  grant  is  indulged 
merely  to  quiet  a  long  possession  which 
might  otherwise  be  disturbed  by  reason- 
of  the  inability  of  the  possessor  to  pro- 
duce the  muniments  of  title,  which  were 
actually  given  at  the  time  of  the  acquisi- 
tion of  the  property  by  him  or  those  un- 
der whom  he  claims,  but  have  been  lost, 
or  which  he  or  they  were  entitled  to  have 
at  that  time,  but  had  neglected  to  obtain, 
and  of  which  the  witnesses  have  passed 
away,  or  their  recollection  of  the  trans- 
action has  become  dimmed  and  imperfect." 
Fletcher  v.  Fuller,  120  U.  S.  534,  551,  30 
L.  Ed.  759.  See,  also.  Hays  v.  United 
States,  175  U.  S.  248,  261.  44  L  Ed.  150; 
Ricard   v.   Williams,    7   Wheat.    59,    109,    5 
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other  hypothesis,*!  and  the  jury  need  not  beHeve  that  a  conveyance  was  in  fact 
executed,-* 2  and  the  principle  extends  to  the  presumption  of  several  steps  in  the 
title,  or  all  that  are  necessary  to  the  title  and  possession.-*^ 

Between  Cotenants. — See  ante,  "Between  Cotenants/'  VIII,  6,  b,  (2). 

b.  Period  of  Time  Required. — In  General. — The  length  of  time  which  brings 
a  given  case  within  the  legal  presumption  of  a  grant,  charter  or  license,  to 
validate  a  right  long  enjoyed,  is  not  definite,  depending  on  its  peculiar  'cir- 
cumstances.-*-* 

Analogy  to  Statute  of  Limitations.— In  general  the  presumption  of  a 
grant  is  limited  to  periods  analogous  to  those  of  the  statutes  of  limitations,  in 
cases  where  the  statute  does  not  apply.^s     Where  the  statute  applies,  the  pre- 


L.  Ed.  398;  Oaksmith  v.  Johnston,  92  U. 
S.  343,  345,  23  L,.  Ed.  682,  where  it  is  said: 
"The  presumption  in  such  cases  arises  not 
merely  from  the  possibilities  of  the  loss 
of  documents  by  the  common  accidents  of 
time,  but  from  the  general  experience  of 
men  that  property  is  not  usually  suffered 
to  remain  for  long  periods  in  the  quiet 
possession  of  any  one  but  the  true  owner, 
and  that  no  other  person  will  deliberately 
add  to  the  value  of  the  property  by  per- 
iTianent  improvements." 

Applies  to  corporeal  and  incorporeal 
hereditaments. — Presumptions  of  a  grant, 
arising  from  the  lapse  of  time,  are  applied 
to  corporeal  as  well  as  incorporeal  hered- 
itaments. Ricard  v.  Williams,  7  Wheat. 
59,   5    L.    Ed.    398. 

For  Indian  lands. — "After  a  long  pos- 
session of  Indian  lands,  the  law  would 
presume  that  it  was  founded  on  an  Indian 
deed,  duly  confirmed,  or  any  title  con- 
sistent with  the  facts  and  circumstances 
in  evidence.  (1  Pane  469,  470.)  Anything 
which  would  make  the  ancient  appropria- 
tion good  (Cowp.  110),  if  it  could  have 
had  a  lawful  foundation,  for  whatever  may 
commence  by  grant  is  good  by  prescrip- 
tion." Mitchel  V.  United  States,  9  Pet. 
711,  759,  9  L.  Ed.  283.  See  the  title  IN- 
DIANS,  vol.   6,   p.   919,   et   seq. 

Grant  from  the  government. — In  this 
country  there  can  seldom  be  occasion  to 
invoke  the  presumption  of  a  grant  from 
the  government,  except  in  cases  of  very 
ancient  possessions  running  back  to 
colonial  days,  as,  since  the  commence- 
ment of  the  present  century,  a  record  has 
been  preserved  of  all  such  grants,  and  of 
the  various  preliminary  steps  up  to  their 
issue;  and  provision  is  made  by  law  for 
the  introduction  of  copies  of  the  record 
when  the  originals  are  lost.  Oaksmith  v. 
Johnston,  92  U.  S.  343,  23  L-   Ed.  682. 

Thus,  in  ejectment  for  a  lot  in  Wash- 
ington City,  both  parties  admitted  that 
the  original  title  was  in  the  United  States. 
The  plaintiff  relied  upon  evidence  of  title 
arising  from  uninterrupted  and  exclusive 
possession  by  his  lessor,  and  the  parties 
through  whom  he  claims  from  1828  to 
1867,  and  the  presumption  of  a  proper 
deed  or  grant  to  one  of  them.  During  the 
latter  year  the  defendant  entered.  The 
latter  traced  title  through  a  conveyance  of 
the  mayor  of  Washington,  e.xecuted  in 
October,    1866,    in    completion    of     a     sale 


made  under  the  act  of  congress  of  May  7, 
1822  (3  Stat.  691),  and  an  ordinance  of 
the  city  of  the  same  year,  creating  a  board 
of  commissioners  to  carry  the  act  into 
effect,  and  direct  the  sales  of  lots.  The 
act  required  the  deeds  executed  to  the 
purchaser  by  the  mayor  to  be  recorded 
among  the  land-records  of  the  county  of 
Washington  within  the  time  prescribed  for 
the  recording  of  conveyances  of  real  es- 
tate. The  ordinance  provided  that  the 
board  should  keep  regular  minutes  of  their 
acts  and  proceedings,  and  lay  the  same 
before  the  board  of  aldermen  and  com- 
mon council  at  the  commencement  of 
every  session  of  the  council.  The  records 
and  minutes  were  not  produced,  nor  proof 
of  their  contents  offered  by  the  plaintiff. 
Held,  that  no  presumption  can  legiti- 
mately arise  that  any  other  deed  of  the 
demanded  premises  was  executed  by  the 
mayor  than  the  one  put  in  evidence  by 
defendant,  and  that  the  possession  cre- 
ated no  title  upon  which  the  plaintiff  can 
recover.  Oaksmith  v.  Johnston,  92  U  S 
343,   23    L.    Ed.    682. 

41.  Facts  inconsistent  with  any  other 
hypothesis.— Fletcher  v.  Fuller,  120  U  S 
534,  550,  30  L.  Ed.  759;  Hays  v.  United 
States,  175  U.  S.  248,  261.  44  L-  Ed.  150; 
Ricard  v.  Williams,  7  Wheat.  59,  109  5 
L.  Ed.  398. 

42.  Presumption  independent  of  belief 
as  to  fact.— Fletcher  v.  Fuller,  120  U  S 
534,    547,   30    L.    Ed.    750. 

It  is  not  necessary  for  the  jury,  in  or- 
der to  presume  a  conveyance,  to  believe 
that  a  conveyance  was  in  point  of  fact  ex- 
ecuted. It  is  sufficient  if  the  evidence 
leads  to  the  conclusion  that  the  convey- 
ance might  have  been  executed  and  that 
its  existence  would  be  a  solution  of  the 
difficulties  arising  from  its  nonexecution. 
Fletcher  v.  Fuller,  120  U.  S.  534,  547,  30 
L.    Ed.   759. 

43.  Several  steps  in  title.— United 
States  V.  Chavez,  175  U.  S.  509,  523,  44  L 
Ed.   255. 

Presumption  of  grant  from  possession 
as  supporting  claim  to  patent  or  confirma- 
tion.— See    the    title    PUBLIC    LANDS. 

44.  Period  dependant  on  circumstances. 
— Mitchel  V.  United  States,  9  Pet.  711. 
715,  9  L.  Ed.  283;  Fletcher  v.  Fuller,  120 
U.    S.   534.   546,   30    L.    Ed.    759. 

45.  Analogy  to  statute  of  limitations — 
Where  statute  does  not  apply. — Ricard  v. 
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sumption  is  not  generally  resorted  to;  but  if  the  circumstances  of  the  case  are 
very  cogent,  and  require  it,  a  grant  may  be  presumed  within  a  period  short  of 
the  statute.^^ 

c.  Possession  Necessary. — Actual,  open  and  exclusive  possession  for  the  pe- 
riod required  to  bar  an  action  to  recover  the  land  or  an  equivalent  thereto,  is 
necessary  to  support  the  presumption,^"  and  the  possession  must  have  the  usual 
attributes  of  an  adverse  possession.^  ^    The  party  to  whom  the  presumption  of  a 


Williams,  7  Wheat.   59,   121,  5   L.   Ed.   398. 

46.  Where  statute  applies. — Ricard  v. 
Williams,  7  Wheat.  59,  5  L.  Ed.  398.  See, 
also.  Hays  v.  United  States,  175  U.  S.  248, 
261,  44  L.  Ed.  150. 

"How  long  a  period  must  elapse  after 
the  date  of  the  supposed  conveyance  be- 
fore it  may  be  presumed  to  have  existed 
has  not  always  been  a  matter  of  easy 
determination.  'In  general,'  said  this 
court,  speaking  by  Mr.  Justice  Story,  'it 
is  the  policy  of  courts  of  law  to  limit  the 
presumption  of  grants  to  periods  analo- 
gous to  those  of  the  statute  of  limitations 
in  cases  where  the  statute  does  not  apply. 
But  where  the  statute  applies,  it  consti- 
tutes, ordinarily,  a  sufficient  title  or  de- 
fense, independently  of  any  presumption 
of  a  grant,  and,  therefore,  it  is  not  gen- 
eially  resorted  to.  But  if  the  circum- 
stances of  the  case  justify  it,  a  presump- 
tion of  a  grant  may  as  well  be  made  in 
the  one  case  as  in  the  other;  and  where  the 
other  circumstances  are  very  cogent  and 
full,  there  is  no  absolute  bar  against  the 
p^tsuc^nticn  of  z  ^rant,  within  a  period 
short  of  the  statute  of  limitations.'  Ricard 
V.  Williams,  7  Wheat.  59,  110,  5  L.  Ed. 
398."  Fletcher  v.  Fuller,  120  U.  S.  534,  550, 
30  L.  Ed.  759;  Hays  v.  United  States,  175 
U.  S.  248,  261,  44  L-  Ed.  150.  See,  also, 
United  States  v.  Chavez,  175  U.  S.  509,  521, 
44  L.  Ed.  255. 

Examples. — An  unmolested  possession 
for  thirty  3^ears  would  authorize  the  pre- 
sumption of  a  grant;  under  peculiar  cir- 
cumstances, a  grant  has  been  presumed 
from  a  possession  less  than  the  number 
of  years  required  to  bar  the  action  of 
ejectment,  by  the  statute  of  limitations. 
Barclay  v.  Howell,  6  Pet.  498,  8  L.  Ed. 
477. 

"A  direct  grant  from  the  crown  of  lands 
in  a  royal  haven  may  be  presumed,  on  an 
uninterrupted  possession  of  sixty  years  (2 
Anstr.  614;  1  Dow.  P.  C.  322-3);  or  a  pre- 
scriptive possession  of  crown  lands  for 
forty  years."  (3  Dow.  P.  C.  112.) 
Mitchel  V.  United  States,  9  Pet.  711,  759, 
9   L.    Ed.   283. 

The  claim  to  the  land  in  controversy  by 
the  defendants  and  their  ancestors  in  title 
under  a  continuous  chain  of  title,  from  a 
grandson  of  the  original  owner,  for  over 
a  century,  with  the  payment  of  taxes 
thereon,  and  acts  of  ownership  suited  to 
the  condition  of  the  property,  and  its  ac- 
tual use  for  thirty-six  or  twenty-eight 
years,  it  matters  not  which,  would  justify 
a  presumption  of  a  deed  to  the  original 
ancestor,  to  quiet  the  possession  of  the 
defendants    claiming    under    him,    and    the 


jury  should  have  been  permitted  to  pre- 
sume such  a  deed  without  finding  from 
the  testimony  that  there  was  in  point  of 
fact  a  deed  which  was  lost.  If  the  execu- 
tion of  a  deed  was  established,  nothing 
further  would  be  required  than  proof  of 
its  contents;  there  would  be  no  occasion 
for  the  exercise  of  any  presumption  on 
the  subject.  It  is  only  where  there  is  un- 
certainty on  this  point  that  the  presump- 
tion is  indulged  to  quiet  the  possession. 
Fletcher  v.  Fuller,  120  U.  S.  534,  555,  30 
L.   Ed.   759. 

47.  Possession  necessary. — Fletcher  v. 
Fuller,    120   U.    S.    534,   551,   30   L.   Ed.    759. 

But  the  reason  for  attaching  such 
weight  to  a  possession  of  this  character  is 
the  notoriety  it  gives  to  the  claim  of  the 
occupant;  and,  in  countries  where  land  is 
generally  occupied  or  cultivated,  it  is  the 
most  effective  mode  of  asserting  owner- 
ship. There  may  be  acts  equally  no- 
torious, and  therefore  equally  evincive  of 
ownership,  which,  taken  in  connection 
with  a  long  possession,  even  if  that  pos- 
session has  been  subject  to  occasional  in- 
tiusion,  are  as  fully  suggestive  of  rightful 
origin  as  an  uninterrupted  possession. 
W^here  any  proprietary  right  is  exercised 
for  a  long  period,  which,  if  not  founded 
upon  a  lawful  origin,  would  in  the  usual 
course  of  things  be  resisted  by  parties 
interested,  and  no  such  resistance  is  made, 
a  presumption  may  be  indulged  that  the 
proprietary  right  had  a  lawful  origin. 
Fletcher  v.  Fuller,  120  U.  S.  534,  551,  30 
L.  Ed.  759. 

If  the  interruptions  did  not  impair  the 
uses  to  which  the  possessor  subjected  the 
property,  an,d  for  which  it  was  chiefly 
valuable,  they  should  not  necessarily  be 
held  to  defeat  the  presumption  of  the 
rightful  origin  of  his  claim  to  which  the 
facts  would  otherwise  lead.  It  is  a  mat- 
ter which,  under  proper  instructions,  may 
be  left  to  the  jury.  Fletcher  v.  Fuller,  120 
U.    S.    534.   552.   30    L.    Ed.    759. 

48.  Must  be  adverse. — Hays  v.  United 
States,  175  U.   S-  248,  259,   44  L.   Ed.   150. 

The  possession  for  which  a  grant  may 
be  presumed,  must  be  adverse,  exclusive 
and  uninterrupted,  and  inconsistent  with 
the  existence  of  title  in  another.  Pea- 
body  V.  United  States,  175  U.  S.  546,  555, 
44  L.  Ed.  267.  And  open,  notorious  and 
exclusive.  Hays  v.  United  States,  175  U. 
S.   248,   259,  44    L-    Ed.   150. 

"A  grant,  therefore,  would  not  be  pre- 
sumed even  upon  proof  of  exclusive  and 
uninterrupted  possession,  so  long  as  it 
was  entirely  consistent  with  the  evidence 
produced   in    the    case,    which    shows   that 
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grant  is  sought  to  be  raised  must  have  been  in  possession  under  claim  of  a  fee 
simple  title  in  his  own  right.-^'^ 

d.  Rebuttal  of  Presuuiption. — The  presumption  may  be  encountered  and  re- 
butted by  contrary  presumptions,  and  can  never  arise,  where  all  the  circum- 
stances are  perfectly  consistent  with  the  nonexistence  of  a  grant.  A  fortiori,  it 
cannot  arise,  where  the  claim  is  of  such  a  nature  as  is  at  variance  with  the  sup- 
position of  a  grant.^*^ 

e.  Presumption  of  Lease. — Leases,  like  other  deeds  and  grants,  may  be  pre- 
sumed, from  long  possession,  which  cannot  otherwise  be  explained ;  and  under 
such  circumstancs,  a  recital  in  an  old  deed,  of  the  fact  of  such  a  lease  having 
been  executed,  is  certainly  presumptive  proof,  or  stronger,  in  favor  of  such  pos- 
session under  title,  than  the  naked  presumption  arising  from  a  mere  unex- 
plained possession.^^ 

3.  Adve;rse;  Possession  as  Notice. — Open,  notorious  and  exclusive  possession 
of  real  property  by  parties  claiming  it,  is  sufficient  to  put  other  persons  upon  in- 
quiry as  to  the  interests,  legal  or  equitable,  held  by  such  parties ;  and  if  such 
other  parties  neglect  to  make  the  inquiry,  they  are  not  entitled  to  any  greater  con- 
sideration than  if  they  had  made  it  and  had  ascertained  the  actual  facts  of  the 


case. 


it  originated  in.  a  mere  license,  and  there 
is  no  proof  from  which  it  can  be  claimed 
that  its  character  changed  from  that  of 
a  licensee  to  that  of  one  in  possession 
adversely  and  under  a  claim  of  title  by 
a  grant  from  the  government."  Peabody 
V.  United  States,  175  U.  S.  546,  551,  44 
L.  Ed.  267.  See,  also,  the  title  PUBLIC 
LANDS. 

49.  Claim  of  fee  simple  necessary.— 
Ricard  r.  Williams,  7  Wheat.  59,  110,  5 
L.    Ed.   398. 

W'here  there  is  no  sufficient  proof  that 
his  father  died  seised  of  a  descendible 
estate  in  the  premises,  the  entry  of  one 
to  whom  it  is  claimed  a  grant  is  to  be 
presumed,  by  his  guardian,  or  in  person, 
cannot  be  deemed  to  have  been  under 
color  of  title  as  heir;  and  in  point  of  fact, 
he  never  asserted  any  such  title.  For 
the  same  reason,  no  estate  can  be  pre- 
sumed to  have  descended  to  his  coheirs; 
and  if  so,  the  very  foundation  fails,  upon 
which  the  presumption  of  a  grant  from 
them  to  him  can  be  built;  for  if  they  had 
no  title,  and  asserted  no  title,  there  is 
no  reason  to  presume  that  he  or  they 
sought  to  make  or  receive  an  inoperative 
conveyance.  There  is  no  pretense  of 
any  presumption  of  a  grant  in  fee,  from 
any  other  person  to  him;  and  as  there  is 
no  evidence  of  any  connection  with  the 
will  of  the  father,  or  of  any  claim  of  title 
under  it,  by  him,  there  does  not  seem 
any  room  to  presume  that  he  was  in  un- 
der that  will,  upon  mistaken  construc- 
tions of  title  derived  from  it.  There  is 
this  further  difficulty  in  presuming  a 
grant  from  the  coheirs  to  him,  that  at  the 
time  of  his  own  entry,  as  well  as  that  of 
his  guardian,  all  of  them  were  under  age, 
and  incapable  of  making  a  valid  con- 
veyance. During  this  period,  therefore, 
no  such  conveyance  can  be  presumed: 
and  yet  he,  during  all  this  period,  claimed 

7  U  S  Enc— fS2 


an  exclusive  right,  and  held  an  exclusive 
possession  of  the  whole,  to  his  own  use; 
and  this  subsequent  possession  was  but 
a  continuation  of  the  same  claim,  with- 
out any  interference  on  the  part  of  the 
coheirs.  In  point  of  fact,  the  youngest 
brother  arrived  at  age,  about  the  time  of 
his  death;  and  as  to  two  others  of  the 
coheirs,  the  statute  of  limitations  of  Con- 
necticut, as  to  rights  of  entry,  would  not 
then  run  against  them.  The  presumption 
of  a  grant  from  them  is,  therefore,  in 
this  view  also,  affected  with  an  intrinsic 
infirmity.  Ricard  z'.  Williams,  7  Wheat. 
59.   110,  5  L.   Ed.  398. 

50.  Rebuttal  of  presumption. — Ricard  v. 
Williams,  7  Wheat.  59,  121,  5  L.  Ed.  398; 
Fletcher  v.  Fuller,  120  U.  S.  534,  550,  30 
L.  Ed.  759;  Hays  v.  United  States,  175 
U.   S.  248,  261,  44   L.   Ed.   150. 

And  this  presumption  is  subject  to  the 
limitation  that  where  title  is  claimed 
from  a  deed  or  grant  which  is  shown  to 
be  void,  it  will  not  be  presumed  that 
there  was  an  independent  grant,  or  where 
surrounding  circumstances  are  inconsist- 
ent with  the  theory  of  a  grant.  Hays  v. 
United  States,  175  U.  S.  248,  261,  44  L. 
Ed.    150. 

51.  Presumption  of  lease. — Carver  zv 
Astor,  4  Pet.   1,  7  L.  Ed.  761. 

52.  Adverse  possession  as  notice. — 
Hughes  V.  United  States,  4  Wall.  232, 
18  L.  Ed.  303;  Lea  v.  Polk  County  Cop- 
per Co.,  21  How.  493,  16  L.  Ed.  203; 
Landes  v.  Brant,  10  How.  348,  13  L.  Ed. 
449;  Simmons  Creek  Coal  Co.  v.  Doran. 
142  U.  S.  417,  442,  35  L.  Ed.  1062;  McLean 
V.  Clapp,  141  U.  S.  429,  436,  35  L.  Ed.  804. 

"The  possession  of  the  land  is  notice 
of  a  claim  to  it  by  the  possessor  (Sugd. 
Vend.  753).  If  not  held  by  a  contract 
or  purchase,  it  is  from  its  inception  ad- 
verse to  all  the  world,  and  in  twenty 
years     bars     the     owner     in     law     and     ir 
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4  As  Affecting  Right  to  Convey  or  Devise.— Takes  Away  Right  to 
Convey.— Adverse  possession  under  the  claim  of  right,  if  uninterrupted,  open, 
visible,  and  notorious,  may  be  set  up  in  an  action,  not  only  as  a  defense  to  the 
cause  of  action  set  forth  in  the  declaration,  but  to  show  the  nullity  of  any  con- 
veyance executed  by  any  one  out  of  possession.^s 

Right  to  Devise  Unaffected.— It  has  been  held  not  to  prevent  the  passmg 
of  the  property  by  devise.^-* 

5.  As  Eviction.— See  the  title  Covenants,  vol.  5,  p.  16. 

IX.  To  What  Proceedings  Applicable. 
A.  Actions  or  Proceedings  at  Law — 1.  In  General. — Where  the  statute 
of  limitations  is  not  restricted  to  particular  causes  of  action,  but  provides  that 
the  action,  by  its  technical  denomination,  shall  be  barred,  if  not  brought  within 
a  limited  time,  every  cause  for  which  such  action  may  be  prosecuted,  is  within 
the  statute,^^  and  where  a  new  remedy  is  given  to  enforce  a  debt,  where  the  for- 
mer remedy  would  have  been  barred,  the  new  one  is  likewise  barred.^*^ 


equity."  Bowman  v.  Wathen,  1  How. 
189,  196,  11  L.  Ed.  97;  Buchannon  v.  Up- 
shaw,  1  How.  56,  11  L.  Ed.  46;  Boone  v. 
Chiles,  10  Pet.   177,  224,  9   L.   Ed.  383. 

To  subsequent  purchaser. — Open  and 
notorious  occupation  and  adverse  hold- 
ing by  the  first  purchaser,  when  the  sec- 
ond deed  is  taken,  is  in  itself  sufficient 
to  warrant  a  jury  or  court  in  finding 
that  a  subsequent  purchaser  had  evidence 
before  him  of  a  character  to  put  him  on 
inquiry  as  to  what  title  the  possession 
was  held  under;  and  that  he,  the  subse- 
quent purchaser,  was  bound  by  that  title, 
aside  from  all  other  evidence  than  such 
possession  and  holding.  It  is  conclusively 
settled  in  England,  that  open  and  no- 
torious adverse  possession  is  evidence  of 
notice;  not  of  the  adverse  holding  only, 
but  of  the  title  under  which  the  posses- 
sion is  held.  And  in  the  United  States 
it  is  equally  settled.  Landes  v.  Brant, 
10    How.    348,    375,    13    L.    Ed.    449. 

Open,  notorious,  and  unequivocal  pos- 
session of  land  and  its  improvement,  is 
notice  to  a  purchaser  thereof  of  some 
right  or  title  in  such  possessor,  so  as  to 
prevent  a  claim  of  bona  fide  purchase 
free  from  equities.  Long  v.  Thayer,  150 
U.  S.  520,  523,  37  L.  Ed.   1107. 

Record  of  deed  immaterial. — Where  a 
person  was  in  possession,  this  was  suffi- 
cient notice  to  a  claimant  of  an  adverse 
title;  and  whether  the  deed  under  which 
this  person  claimed  was  registered  or 
not,  was  of  no  importance  to  the  claim- 
ant. Lea  V.  Polk  County  Copper  Co., 
21   How.  493,  16  L.  Ed.   203. 

In  Illinois,  open,  visible,  and  exclusive 
possession  of  lands  by  a  person,  under 
a  contract  for  a  conveyance  of_  them  to 
him,  is  constructive  notice  of  his  title  to 
creditors  and  subsequent  purchasers. 
Noyes  v.  TTall,  97  U.   S.  34,  24   L.  Ed.  909. 

53.  Takes  away  right  to  convey. — 
Bradstrcet  v.  Huntington,  5  Pet.  402,  438, 
8  L.  Ed.  170;  Ho-an  v.  Kurtz,  94  U.  S. 
773  776,  24  L-  Ed.  317.  See  the  title 
CHAMPERTY  AND  MAINTENANCE, 
vol.  3,  p.  668. 

64.      The     federal     supreme     court,     in 


Waring  v.  Eden,  1  Pet.  570,  7  L.  Ed.  266, 
understood  it  to  be  the  settled  rule  in 
New  York,  that  an  adverse  possession 
did  not  prevent  the  passing  of  the  prop- 
erty by  devise.  Inglis  v.  Sailor's  Snug 
Harbour,  3   Pet.  99,   175,   7   L.   Ed.   617. 

Adverse  possession  taken  and  held  un- 
der a  sheriff's  sale,  by  virtue  of  judg- 
ments and  executions  against  one  hold- 
ing under  a  defeasible  title,  which  was 
so  defeated  by  his  death,  will  not,  accord- 
ing to  the  decisions  of  the  courts  of  New 
York,  prevent  the  operation  of  a  devise, 
by  another,  in  whom  the  title  to  the 
estate  was  vested  by  the  death  of  the 
defendant  in  the  executions.  Waring  v. 
Eden,   1    Pet.   570,  7   L.    Ed.  266. 

55.  Technical  denomination  includes  all 
to  which  it  applies. — McCluny  v.  SilH- 
man,  3  Pet.  270,  7  L.   Ed.  676. 

In  "giving  a  construction  to  the  statute 
of  limitations  of  Ohio,  the  action  being 
barred  by  its  denomination,  the  court 
cannot  look  into  the  cause  of  action;  they 
may  do  this  in  those  cases  where  actions 
are  barred  for  causes  specified  in  the 
statute;  for  the  statute  only  operates 
against  such  actions,  when  prosecuted  on 
the  grounds  stated.  McCluny  v.  Silliman, 
3   Pet.   270,   7   L.   Ed.   676. 

The  plaintiff  sued  the  defendant  in 
case,  as  register  of  the  United  States  land 
office  in  Ohio,  for  damages,  for  having 
refused  to  note  in  his  books  applications 
made  by  him  for  the  purchase  of  land 
within  his  district;  the  declaration 
charged  the  register  with  this  refusal; 
the  lands  had  never  been  applied  for 
nor  sold,  and  were,  at  the  time  of  the 
application,  liable  to  be  so  applied  for 
and  sold.  The  state  statute  of  limitations 
of  an  action  upon  the  case  is  a  good  plea 
to  the  suit.  McCluny  v.  Silliman,  3  Pet. 
270,    7    L.    Ed.    676. 

56.  New  remedy  falls  under  same  bar 
as  old. — Bank  v.  Sweeney,  2  Pet.  671,  674, 
7  L.   Ed.   557. 

The  act  of  the  legislature  of  Maryland 
of  1793,  incorporating  the  Bank  of 
Columbia,  one  of  the  sections  of  which 
gives   to  the  bank  a   summary   proceeding 
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2.  In  Fedeiral  Courts. — In  the  absence  of  any  federal  statute  of  limitations 
for  a  right  of  action  under  a  federal  statute,  it  would  be  limited  by  the  limitation 
existing  for  the  class  of  actions  to  which  it  belongs  in  the  state  where  the  action 
was  brought.^" 

3.  Mandamus. — See  the  title  Mandamus. 

4.  Criminal  Procee^dings. — See  the  title  Criminal  Law,  vol.  5,  p.  98,  et  seq. 
_  B.  In  Equity — 1.  In  General.— See,  also,  post  "In  Cases  of  Concurrent  Ju- 
risdiction," IX,  B,  3.  That  a  statute  of  limitations  may  be  set  up  in  defense,  in 
equity,  as  well  as  at  law,  is  a  principle  well  settled,^^  and  courts  of  equity  usu- 
ally consider  themselves  bound  by  the  statutes  of  limitation  which  govern  courts 
of  law  in  like  cases.^^ 

Obedience  or  Analogy. — Sometimes  the  courts  act  in  obedience  to  statutes 
of  limitations ;  sometimes  in   analogy  to  them.*'*^ 

Where  Statute  Specifically  Applies.— Of  course  where  a  statute  applies 
specifically  to  actions  for  equitable  relief,  there  is  no  need  for  this  rule.*5^ 


against  debtors  to  the  bank,  did  not  in- 
tend to  interfere  with  any  legal  defense 
against  the  claim  of  the  bank  the  party 
might  have.  Where,  had  the  bank  pro- 
ceeded in  the  common  course  of  law, 
the  defendant  could  have  pleaded  the  act 
of  limitations,  in  bar  of  the  action,  this 
is  a  mode  of  disputing  the  debt,  of  which 
he  might  still  avail  himself.  Bank  v. 
Sweeney,  2  Pet.   671,  674,   7   L.   Ed.   557. 

Merely  because  a  remedy  is  given  by 
a  statute  is  no  reason  why  the  limita- 
tion applicable  to  the  same  right,  when 
enforced  by  a  common-law  remedy, 
should  not  apply.  There  is  no  difference 
ill  this  particular  between  a  common-law 
and  a  statute  right,  ifnless  a  different 
rule  be  prescribed  by  statute.  Beatty  v. 
Burncs,  8  Cranch  98,   108,  3   L.   Ed.   500. 

57.  In  federal  courts. — Brady  v.  Daly, 
175  U.  S.  148,  158,  44  L.  Ed.  109;  Camp- 
bell V.  Haverhill,  155  U.  S.  610,  614,  39 
L.  Ed.  280.  See  the  title  COURTS,  vol. 
4,  p.  1091,  et.  seq. 

In  admiralty. — If  the  admiralty  adopts 
the  statute  as  a  rule  of  right  to  be  ad- 
ministered within  its  own  jurisdiction,  it 
must  take  the  right  subject  to  the  limita- 
tions which  have  been  made  a  part  of 
its  existence.  It  matters  not  that  no 
rights  of  innocent  parties  have  attached 
during  the  delay.  Time  has  been  made 
of  the  essence  of  the  right,  and  the  right 
is  lost  if  the  time  is  disregarded.  The 
liability  and  the  remedy  are  created  by 
the  same  statutes,  and  the  limitations  of 
the  remedy  are,  therefore,  to  be  treated 
as  limitations  of  the  right.  The  Harris- 
burg,  119  U.  S.  199,  214,  30  L.  Ed.  358. 
See  the  title  ADMIRALTY,  vol.  1,  p. 
168. 

No  question  arises  in  this  case  as  to 
the  power  of  a  court  of  admiralty  to 
allow  an  equitable  excuse  for  delay  in 
suing,  because  no  excuse  of  any  kind 
has  been  shown.  The  Harrisburg,  119 
U.   S.    199.   214,   30    L;   Ed.    358. 

58.  Availability  in  equity. — Lewis  v. 
Marshall,   5   Pet.   470,    8    L.    Ed.    195. 

59.  Same. — O'Brien  v.  Wheelock,  184 
U.   S.   450,  493,   46   L.   Ed.   636;   Elmendorf 


V.  Taylor,  10  Wheat.  152,  168,  6  L.  Ed. 
289;  Miller  v.  Mclntyre,  6  Pet.  61,  67,  8 
L.  Ed.  320;  United  States  Bank  v.  Daniel, 
12  Pet.  32,  9  L.  Ed.  989;  Michoud  v. 
Girod,  4  How.  503,  561,  11  L.  Ed.  1076; 
Baker  v.  Cummings,  169  U.  S.  189,  42 
L.   Ed.  711. 

"Courts  of  equity  in  general  recognize 
and  give  effect  to  the  statute  of  limita- 
tions as  a  defense  to  an  equitable  right, 
when  at  law  it  would  have  been  properly 
pleaded  as  a  bar  to  a  legal  right."  Curt- 
ner  v.  United  States,  149  U.  S.  662,  674, 
37  L.  Ed.  890;  United  States  v.  Beebe, 
127  U.  S.  338,  32  L.  Ed.  121;  Moran  v. 
Horsky,  178  U.  S.  205,  214,  44  L.  Ed.  1038; 
Willison  7'.  Watkins,  3  Pet.  43,  52,  7  L. 
Ed.  596;  Bacon  v.  Howard,  20  How.  22 
26,  15  L.  Ed.  811;  Godden  v.  Kimmell, 
99  U.  S.  201,  25  L.  Ed.  431;  Speidel  v. 
Henrici,  120  U.  S.  377,  30  L.  Ed.  718; 
Metropolitan  Bank  v.  St.  Louis  Dispatch 
Co.,    149    U.    S.    436,    448,    37    L.    Ed.   799. 

The  principle  by  which  the  bar  of  the 
statute  of  limitations  is  enforced  by  a 
court  of  equity  is  that  equitable  powers 
will  not  be  exercised  to  discover  whether 
one  has  been  wronged  when,  with  full 
knowledge  of  the  alleged  wrong,  he  has 
allowed  the  bar  of  the  statute  of  limita- 
tions to  arise.  Baker  v.  Cummings,  169 
U.    S.    189,    208,    42    L.    Ed.    711. 

60.  Obedience  or  analogy. — Abraham  v. 
Ordway,  158  U.  S.  416,  420,  39  L.  Ed. 
1036;  Curtner  v.  United  States,  149  U.  S. 
662,  676,  37  L-  Ed.  890;  Riddle  v.  White- 
hill,  135  U.  S.  621,  635,  34  L.  Ed.  282; 
Preston  v.  Preston,  95  U.  S.  200,  203,  24 
L.   Ed.  494.  _ 

The  liability  of  a  grantee  under  a  deed 
which  he  does  not  execute  but  accepts, 
upon  a  covenant  contained  therein  that 
grantee  assumes  a  mortgage,  is  barred  by 
the  application  in  equity,  by  analogy,  of 
the  bar  of  the  statute  at  law,  viz,  that 
prescribed  for  simple  contracts.  Willard 
V.  Wood,  164  U.  S.  502.  520,  41  L.  Ed. 
531;  S.  C,  135  LI.  S.  309,  314.  34  L.   Ed.  210. 

61.  Where  statute  specifically  applies. 
— Teall  7'.  Schroder.  158  U.  S.  172,  178, 
39    L.     Ed.    938;     Porterfield    v.    Clark,    2 
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Twenty-Year  Limitation. — There  is  a  general  limitation  in  equity,  that 
every  new  right  of  action  must  be  acted  upon  within  twenty  years.^^ 

2.  In  Cases  Cognizable  Exceusiveey  in  Equity — a.  In  General. — Courts 
of  equity  sometimes  act  in  obedience  to  the  statute,  and  sometimes  apply  it  by 
way  of  analogy.  Where  the  cause  of  action  is  legal  and  the  statute  has  barred 
the  remedy  at  law,  the  defense  is  as  complete  in  equity  as  at  law,  but  where  the 
case  falls  within  the  proper,  peculiar  and  exclusive  jurisdiction  of  a  court  of 
equity,  the  statute  is  not  necessarily  applied.'^^ 


How.    76,    125,    11    L.    Ed.    185;    Lewis    v. 
Marshall,    5    Pet.    470,    477,    8    L.    Ed.    195. 

Section  nineteen  of  the  California  act 
of  April  22,  1850,  reads  as  follows:  "An 
action  for  relief,  not  hereinbefore  pro- 
vided for,  must  be  commenced  within 
four  years  after  the  cause  of  action  shall 
have  accrued."  This  section  applies 
specifically  to  actions  for  equitable  relief. 
Other  sections  of  the  act  provide  for  the 
limitation  of  actions  at  law.  Tcall  v. 
Schroder,  158  U.  S.  172,  178,  39  L.  Ed.  938. 

Kentucky. — The  statute  of  limitations 
of  Kentucky,  "in  terms,  bars  suits  in 
equity  as  well  as  actions  at  law  where 
seven  years  adverse  possession  has  been 
held.  This  court  pronounced  it  no  viola- 
tion of  the  compact  between  Virginia  and 
Kentucky  in  the  case  of  Hawkins  v. 
Barney,  5  Pet.  457,  458,  8  L.  Ed.  190. 
And  so  Kentucky  has  often  held.  It  ap- 
plies to  suits  where  the  plaintifif  claims 
under  a  patent,  survey,  or  entry,  against 
an  adverse  title  set  up  under  another 
patent,  survey,  or  entry.  The  defendant's 
title  must  be  connected,  and  deducible 
of  record  from  the  commonwealth;  which 
means  a  connected  title  when  tested  by 
its  own  derivation.  On  this  the  bar  may 
be  founded,  although  it  be  the  younger, 
and  void,  when  contrasted  with  the  plain- 
tiff's elder  patent.  Skyles  v.  King,  2 
Marsh.  (Ky.)  387.  But  the  statute  does 
not  bar  a  legislative  grant,  3  Mon.  (Ky.) 
161."  Porterfield  v.  Clark,  2  How.  76, 
125,  11  L.  Ed.  185;  Lewis  v.  Marshall.  5 
Pet.  470,  477,  8  L.  Ed.  195.  See,  also,  ante, 
"Constitutionality,"  IV. 

62.  Twenty  year  limitation. — The  doc- 
trine is  laid  down  by  Lord  Redesdale,  in 
Hovenden  v.  Lord  Annesley,  2  Sch.  &  L. 
636  "that  every  new  right  of  action,  in 
equity,  that  accrues  to  a  party,  whatever 
it  may  be,  must  be  acted  upon  at  the 
utmost  within  twenty  years."  Bowman 
V.  Wathen,  1  How.  189,  11  L.  Ed.  97. 
See,  also,  Oliver  v.  Piatt,  3  How.  333,. 
11  L.  Ed.  622;  Willison  v.  Watkins,  3 
Pet.  43,  52,  7  L.  Ed.  596;  Rhode  Island 
V.  Massachusetts,  15  Pet.  233,  272,  10  L. 
Ed.  721;  Elmendorf  v.  Taylor,  10  Wheat. 
152,   168,    175,   6    L.   Ed.   289. 

"The  time  necessary  to  operate  as  a 
bar  in  equity,  is  fixed  at  twenty  years,  by 
analogy  to  the  statute  of  limitations;  and 
the  rule  is  stated  in  Story  Equity  Plead. 
389,  and  is  supported  and  illustrated  by 
many  authorities  cited  in  the  notes.  It 
was  recognized  in  this  court  in  the   case 


of  Elmendorf  v.  Taylor,  10  Wheat.  152, 
168,  6  L.  Ed.  289."  Rhode  Island  v. 
Massachusetts,  15  Pet.  233,  272,  10  L. 
Ed.    721. 

63.  In  general.— Riddle  v.  Whitehill, 
135  U.  S.  621,  635,  34  L.  Ed.  282;  Piatt 
V.  Vattier,  9  Pet.  405,  415,  9  L.  Ed.  173, 
where  the  rule  is  applied  in  regard  to 
trusts  of  real  estate. 

As  the  statutes  of  limitations  in  most 
states  apply  in  terms  only  to  legal 
remedies,  courts  of  equity  are  considered 
as  bound  by  them  only  in  case  of  con- 
current jurisdiction.  In  other  cases  they 
are  said  to  act  only  by  analogy,  and  not 
in  obedience  to  the  statutes.  Hall  v. 
Law,  102  U.  S.  461,  466,  26  L.  Ed.  217; 
Stearns  v.  Page,  7  How.  819,  828,  12  L- 
Ed.  928;  Union  Bank  v.  Staflford,  12  How. 
327,  340,  13  L.  Ed.  1008;  New  Orleans, 
etc..  Banking  Co.  v.  Stafford,  12  How. 
343,  13  L.  Ed.  1015;  Sullivan  v.  Portland, 
etc.,  R.  Co.,  94  U.  S.  806,  811,  24  L.  Ed. 
324;  Godden  v.  Kimmell,  99  U.  S.  201, 
25  L.  Ed.  431;  Kirby  v.  Lake  Shore,  etc.. 
Railroad,  120  U.  S.  130,  138,  30  L.  Ed. 
569;  Speidel  v.  Henrici,  120  U.  S.  377, 
30  L.  Ed.  718;  Metropolitan  Bank  v.  St. 
Louis  Dispatch  Co.,  149  U.  S.  436,  448, 
37  L.   Ed.  799. 

In  such  cases,  courts  of  equity  act  upon 
the  analogy  of  limitations  at  law,  and 
sometimes  upon  their  own  inherent  doc- 
trine of  discouraging,  for  the  peace  of 
society,  antiquated  demands,  by  refusing 
to  interfere  where  there  has  been  gross 
laches  or  unreasonable  delay.  They  also 
interfere  in  many  cases  to  prevent  the 
bar  of  the  statutes,  where  it  would  be 
inequitable  or  unjust;  as,  for  example,  if 
a  party  has  perpetrated  a  fraud  which 
has  not  been  discovered  till  the  statutable 
bar  may  apply  to  it  in  law,  courts  of 
equity  will  interpose  and  remove  the  bar 
out  of  the  way  of  the  injured  party. 
Stearns  v.  Page,  7  How.  819,  828,  12  L. 
Ed.   928. 

"Every  case  is  governed  chiefly  by 
its  own  circumstances;  sometimes  the 
analogy  of  the  statute  of  limitations  is 
j'pplied;  sometimes  a  longer  period  than 
that  prescribed  by  the  statute  is  required; 
in  some  cases  a  shorter  time  is  sufificicnt; 
and  sometimes  the  rule  is  applied  where 
there  is  no  statutable  bar.  It  is  com- 
petent for  the  court  to  apply  the  inherent 
p;!nciples  of  its  own  system  of  juris- 
prudence, and  to  decide  accordingly." 
Sullivan   v.    Portland,    etc.,    R.    Co.,   94   U. 
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Adverse  Possession. — Where  the  statute  operates  at  law,  where  the  con- 
flicting titles  are  adverse  in  their  origin,  the  same  effect  is  to  be  given  to  the  stat- 
ute in  equity  as  an  adverse  possession.^^ 

b.  Trusts — (1)  Direct  or  Express  Trusts. — Express  trusts  are  not  within  the 
statute  of  limitations,  because  the  possession  of  the  trustee  is  presumed  to  be 
the  possession  of  his  cestui  que  trust. "^^  The  mere  lapse  of  time  constitutes  of 
itself  no  bar  to  the  enforcement  of  a  subsisting  trust,*"**^  and  the  statute  of  limita- 


S.  806,  811,  24  L.  Ed.  324.  See  the  title 
LACHES,  ante,  p.   790. 

Indiana. — So  in  Indiana.  Hall  v.  Law, 
102  U.   S.  461,  466,  26  L-  Ed.  217. 

64.  Adverse  possession. — Miller  v.  Mc- 
Intyre,  6  Pet.  61,  66,  8  L.  Ed.  320. 

"In  many  other  cases  \hoy  act  noon 
the  analogy  of  the  statutory  limitations 
at  law,  as  where  a  legal  title  would  in 
ejectment  be  barred  by  twenty  yeais 
adverse  possession  courts  of  equity  will 
act  upon  the  like  limitation,  and  apply 
it  to  all  cases  of  relief  sought  upon 
equitable  titles  or  claims  touching  real 
estate."  Godden  v.  Kimmell,  99  U.  S. 
201,  210,  25  L.  Ed.  431;  Wagner  v.  Baird, 
7  How.  234,  258,  12  L.  Ed.  681;  Abraham 
V.  Ordway,  158  U.  S.  416,  422,  39  L. 
Ed.   1036. 

At  law,  to  make  the  statute  a  bar. 
there  must  be  an  adverse  possession,  and 
by  analogy,  a  court  of  equity,  in  a  similar 
case,  will  hold  the  statute  to  be  a  good 
bar.  Coulson  v.  Walton,  9  Pet.  62,  9 
L.  Ed.  51. 

Although  the  statutes  of  limitation  do 
not  apply,  in  terms,  to  courts  of  equity, 
yet  the  period  of  limitation  which  takes 
away  a  right  of  entry,  or  an  action  of 
ejectment,  has  been  held,  by  analogy,  to 
bar  relief  in  equity,  even  where  the 
period  of  limitation  for  a  writ  of  right, 
or  other  real  action,  had  not  expired. 
Elmendorf  v.  Taylor,  10  Wheat.  152,  6 
L.  Ed.  289. 

It  is  well  settled  that  a  possession  which 
will  bar  an  ejectment  is  also  a  bar  in 
equity.      Hunt    v.    Wicklifife,    2    Pet.    201, 

7  L.   Ed.  397;   Peyton  v.  Stith,  5   Pet.  485, 

8  L.    Ed.   200. 

When,  even  confining  defendant  to  the 
period  of  actual  occupation  under  his 
title,  it  appears,  that  twenty-one  years 
and  eight  months  had  elapsed,  before  the 
filing  of  the  complainant's  bill,  this  would 
afford  at  law  a  complete  bar  in  Kentucky 
to  an  ejectment  under  an  adverse  title 
although  senior;  and  courts  of  equity 
adoot  the  same  rule  by  analogy.  Peyton 
V.  Stith,  5  Pet.  485,  494.  8  L.  Ed.  200; 
Hughes  V.  Edwards,  9  Wheat.  489,  6  L. 
Ed.  142;  Elmendorf  v.  Taylor,  10  Wheat. 
152.    6    L.    Ed.    289. 

Equitable  right  of  entry  on  land. — 
"The  rule  is  well  settled,  both  in  Encland 
and  in  this  country,  that  effect  will  be 
given  to  the  statute  of  limitation,  in 
equity,  the  same  as  at  law.  And  as  in 
this  case  there  could  be  no  doubt,  if  the 
comolainants'  ancestor  had  held  by  grant, 
at    the    time    the    adverse    possession    was 


taken,  that  the  statute  would  have  barred 
the  right  of  entry;  the  samp  effect  must 
be  given  to  it  in  equity."  Miller  v. 
Mclntyre,  6   Pet.  61,   67,   8   L.   Ed.   320. 

Where  the  defendants  entered  under 
titles  adverse  to  that  claimed  by  the  com- 
plainants, it  is  not,  in  this  view,  a  ques- 
tion whether  these  titles  were  paramount 
to  the  complainants,  in  equity  or  at  law. 
They  were  adverse,  and  within  the  pro- 
visions of  the  statute;  and  if  the  limita- 
tion had  run,  before  the  commencement 
of  this  suit,  the  right  of  entry  was  tolled, 
and  no  relief  can  be  given  in  chancery. 
Lewis  V.  Marshall,  5  Pet.  470,  477,  8  L. 
Ed.  195.  See,  also,  ante,  "To  Lands," 
VIII,  C,  1,  b. 

Adverse  possession  between  vendor 
and  vendee. — Boone  v.  Chiles,  10  Pet. 
177,  226,  9  L.  Ed.  383.  See  ante,  "Be- 
tween Vendor  and  Vendee,"  VIII,  A,  6, 
b,   (4). 

Statute  in  terms  applicable. — See  ante, 
"In   General,"   IX,  B,   1. 

65.  Direct  or  express  trust. — Speidel  v. 
Henrici,  120  U.  S.  377,  386,  30  L.  Ed. 
718;  Prevost  v.  Gratz,  6  Wheat.  481,  497, 
5  L.  Ed.  311;  Piatt  v.  Vattier.  9  Pet.  405, 
415,  9  L.  Ed.  173;  Taylor  v.  Benham,  5 
How.  233,  276,  12  L.  Ed.  130;  Clarke  v. 
Boorman,  18  Wall.  493,  509,  21  L.  Ed. 
904;  Lewis  v.  Hawkins,  23  Wall.  119,  126, 
23  L.  Ed.  113;  Railroad  Co.  v.  Durant, 
95  U.  S.  576,  24  L.  Ed.  391;  Riddle  v. 
Whitehill,  135  U.  S.  621,  634,  34  L.  Ed. 
282;  Gisborn  v.  Charter  Oak  Life  Ins. 
Co.,   142   U.   S.   326,   337,   35   L-    Ed.    1029. 

See,  also.  Bacon  v.  Rives.  106  U.  S.  99, 
27  L.  Ed.  69;  Seymour  v.  Freer,  8  Wall. 
202,  19  L.  Ed.  306,  in  which  the  general 
proposition  is  laid  down  that  the  statute 
of  limitations  has  no  application  to  an 
express  trust  where  there  is  no  dis- 
claimer. Gisborn  v.  Charter  Oak  Life 
Ins.  Co.,  142  U.  S.  326,  338,  35  L-  Ed. 
1029;  Patterson  v.  Hewitt,  195  U.  S.  309, 
321,  49  L.  Ed.  214;  Oliver  v.  Piatt,  3 
How.  333,  11  L.  Ed.  622;  Badger  v. 
Badger.  2  Wall.  87,  17  L.  Ed.  836; 
Philippi  V.  Philippe,  115  U.  S.  151,  156, 
29  L.  Ed.  336;  Speidel  v.  Henrici.  120  U. 
S.  377,  386,  30  L-  Ed.  718;  Riddle  v. 
Whitehill,  135  U.  S.  621,  634,  34  L.  Ed.  282. 

66.  Subsisting  trust. — Oliver  v.  Piatt,  3 
How.  333.  411,  11  L.  Ed.  622;  Prevost  v. 
Gratz,  6  Wheat.  -181.  5  L.  Ed.  311;  WilH- 
son  V.  Watkins,  3  Pet.  43,  52.  7  L.  Ed. 
596;  Lewis  v.  Hawkins,  23  Wall.  119, 
126,  23  L.  Ed.  113;  Railrn-ad  Co.  v. 
Durant,  95  U.  S.  576,  24  L.  Ed.  391: 
Speidel    v.    Henrici,    120    U.    S.    377,    386, 
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tions  does  not  begin  to  run  in  the  case  of  an  express  trust,  until  the  trustee,  with 


30   L.    Ed.    718;    New    Orleans   v.    Warner, 
175  U.  S.  120,  130,  44  L-  Ed.  96. 

"Accounts  have  been  decreed  against 
trustees  extending  over  periods  of  thirty, 
forty,  and  even  fifty  years.  The  relations 
and  privity  between  trustee  and  cestui 
que  trust  are  such  that  the  possession  of 
one  is  the  possession  of  the  other,  and 
there  can  be  no  adverse  possession  dur- 
ing the  continuance  of  the  relation. 
*  *  *  A  cestui  que  trust  cannot  set  up 
the  statute  against  his  co-cestui  que  trust, 
nor  against  his  trustee.  These  rules  ap- 
ply in  all  cases  of  express  trusts."  Perry 
on  Trusts,  §  863.  Lewis  v.  Hawkins,  23 
Wall.  119,   126,  23   L.   Ed.  113. 

The  lapse  of  any  period  less  than 
twenty  years  will  not  bar  the  cestui  que 
trust  of  his  remedy  in  equity,  although 
he  may  have  been  guilty  of  some  negli- 
gence, where  the  suit  is  brought  against 
his  trustee,  who  is  guilty  of  the  breach 
of  trust,  or  others  claiming  under  him 
with  notice.  Oliver  v.  Piatt,  3  How.  333, 
11  L.  Ed.  622;  New  Orleans  v.  Warner, 
175    U.    S.    120,    130,    44    L.    Ed.    96. 

Examples. — Where  school  taxes  col- 
lected were  held  in  trust  by  a  city,  and 
a  creditors'  suit  was  filed  by  creditors  of 
the  school  board  to  compel  an  account- 
ing therefor,  as  between  the  city  and  the 
school  board,  the  city  did  not  hold  these 
collections  in  her  own  right.  The  pos- 
session of  the  one  was  the  possession  of 
the  other;  the  possession  of  the  city  was 
precarious,  and  not  animo  domini;  and 
being  trustee  she  could  not  acquire  the 
trust  fund  by  lapse  of  time.  There  was 
no  adverse  possession  in  repudiation  of 
the  fiduciary  relation,  and  the  statute  did 
not  run  between  them.  New  Orleans  v. 
Fisher,  180  U.  S.  185,  196,  45  L.  Ed.  485; 
Oliver  v.  Piatt,  3  How.  333,  411,  11  L. 
Ed.  622;  New  Orleans  v.  Warner,  175  U. 
S.   120,   130,   44  L.    Ed.  96. 

In  Beatty  v.  Burnes,  8  Cranch  98,  108, 
3  Iv-  Ed.  500,  it  was  held  that  there  w^as 
no  trust,  so  as  to  bring  the  case  within 
the  operation  of  the  rule  that  trusts  are 
not  within  the  statute  of  limitations,  as 
the  money,  for  which  assumpsit  was 
brought,  had  been  received  by  defendant 
for  his  own  use  and  in  his  own  right  and 
under  a  denial  of  any  trust. 

It  was  held  in  Davie  v.  Briggs,  97  U.  S. 
€28,  639,  24  L-  Ed.  1086,  that  it  was  clear, 
from  all  the  evidence,  that  no  such  rela- 
tions were  created  between  the  parties, 
by  the  transactions  of  1853  and  1854,  as 
suspended  or  stopped  the  running  of  the 
statute  of  limitations,  by  reason  of  any 
trust  between  them. 

Where  the  instruments  did  not  create 
a  mortgage,  but  an  active  and  express 
trust,  the  rule  invoked  as  to  mortgages, 
barring  action  on  the  mortgage  when  the 
debt  is  barred,  does  not  appU\  either 
in    California    or    elsewhere.      Gisborn    v. 


Charter  Oak  Life  Ins.  Co.,  142  U.  S.  326, 
337.  35  L.   Ed.  1029. 

Reservation  in  patent  as  to  prior 
claims. — The  reservation,  in  a  patent  for 
land,  of  the  claims  of  other  parties  to 
such  lands  did  not  create  any  fiduciary 
relation  between  the  patentee  and  any 
other  person,  so  as  to  prevent  the  opera- 
tion of  the  statute  of  limitations.  The 
patent  does  not  impose  upon  him  any 
duty  to  recognize  these  claims.  It  only 
requires  him  to  accept  the  title  of  the 
United  States  with  knowledge  that  such 
claims  exist,  and  that  they  do  not  intend 
to  deny  or  to  destroy  them,  nor  to  de- 
fend his  title  against  them.  Meehan  v. 
Forsyth,  24  How.  175,  178,  16  L.  Ed.  730. 
See  the  title  PUBLIC  LANDS.  See, 
also,  ante,  "Patent  or  Grant,"  VIII,  A, 
6,  c,  (1),  dd,  (ee). 

Claim  by  personal  representative 
against  estate. — "This  doctrine  has  been 
applied  in  Louisiana  in  favor  of  an  ad- 
ministratrix having  claims  against  the 
estate,  in  which  it  is  held  that,  as  she 
cannot  sue  the  estate,  the  statute  will 
not  run  against  her  on  her  claims  against 
the  estate,  so  long  as  she  is  adminis- 
tratrix." New  Orleans  v.  Warner,  175  U. 
S.  120,  130,  44  L.  Ed.  96.  See,  also, 
Glover  V.  Patten,  165  U.  S.  394,  405,  41 
L.   Ed.  760. 

Trust  assumed  by  city  in  respect  to 
drainage  assessment  fund. — Where  a  city 
voluntarily  assumed  the  obligations  of 
a  trustee  with  respect  to  a  fund  to  be 
created  by  the  collection  of  drainage 
assessments,  it  cannot  afterwards  set  up 
the  statute  of  limitations  against  an  obli- 
gation, which,  as  such  trustee,  it  had  un- 
dertaken and  failed  to  perform.  The 
rule  is  well  settled  that  in  actions  by 
cestuis  qui  trust  against  an  express 
trustee,  the  statute  of  limitations  has  no 
application,  and  no  length  of  time  is  a 
bar.  While  that  relation  continues,  and 
until  a  distinct  repudiation  of  the  trust 
by  the  trustee,  which  never  took  place 
here,  the  possession  of  one  is  the  pos- 
session of  the  other,  and  there  is  no 
adverse  relation  between  them.  Perry  on 
Trusts,  §  863.  New  Orleans  v.  Warner, 
175  U.  S.  120,  130,  44  L-  Ed.  96,  citing 
Oliver  V.  Piatt,  3  How.  333,  411,  11  L. 
Ed.   622. 

When  the  city  purchased  the  drainage 
plant,  and  contracted  "not  to  obstruct 
or  impede,  but,  on  the  contrary,  to  facili- 
tate, by  all  lawful  means,  the  collection 
of  the  drainage  assessments  as  provided 
by  law  until  said  warrants  have  been 
fully  paid,  it  being  well  understood  and 
agreed  by  said  parties  thereto  that  col- 
lections of  drainage  assessments  shall 
not  be  diverted  from  the  liquidation  of 
said  warrants  and  expenses  as  herein- 
above provided  for,  under  any  pretext 
whatsoever,   until    full    and    final    payment 
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the  knowledge  of  the  cestui  que  trust,  has  disavowed  and  repudiated  the  trust, 


of  the  same,"  the  city  in  respect  to  this 
purchase  acted  voluntarily,  and  it  was 
not,  as  had  been  held  in  the  former  case 
of  Peake  v.  New  Orleans,  139  U.  S.  342, 
35  L.  Ed.  131,  with  respect  to  other  war- 
rants, a  compulsory  trustee,  but  a  volun- 
tary contractor;  as  the  fund  was  to  be 
partly  created  by  the  performance  by 
the  city  of  a  statutory  duty,  it  could  not 
deliberately  abandon  that  duty,  or  take 
active  steps  to  prevent  the  further  crea- 
tion of  the  fund,  and  then  plead  a  prior 
issue  of  bonds  as  a  reason  for  evading 
liability  upon  the  warrants.  As  the  city 
had  paid  for  the  property  in  warrants 
drawn  upon  a  particular  fund,  it  was  un- 
der an  implied  obligation  to  do  whatever 
was  reasonable  and  fair  to  make  that 
fund  good.  Certainly  it  could  not  so  act 
as  to  prevent  the  fund  being  made  good, 
and  then  require  the  vendor  to  look  to 
the  fund  and  not  to  itself.  New  Orleans 
V.  Warner,  175  U.  S.  120,  129,  44  L.  Ed. 
96,  following  Warner  v.  New  Orleans, 
167  U.   S.  467,  42  L-   Ed.  239. 

It  is  entirely  immaterial  whether  the 
assessments  against  the  city  for  the 
drainage  of  public  property  were  reduced 
to  judgments  or  not.  When  put  in  this 
form  they  were  none  the  less  obligations 
of  the  city — debts  which  it  owed  to  the 
drainage  fund — was  bound  to  treat  as 
assets  collected,  and  such  as  were  held 
by  it  as  trustee  for  the  benefit  of  the  war- 
rant holders.  Perry  on  Trusts,  §  440. 
Thus  the  homologation  or  reduction  to 
judgment  of  the  reversal  assessment  rolls 
against  the  city  as  well  as  against  private 
parties,  did  not  affect  the  trust  relation- 
ship or  start  the  statute  running  as 
against  a  judgment.  New  Orleans  v. 
Warner,   175  U.   S.   120,  131,  44  L.   Ed.  96. 

"The  debts  of  private  owners  it  agreed 
to  use  due  diligence  to  collect,  and  as  to 
these  it  was  a  trustee.  Its  own  debts  it 
was  bound  to  pay,  and  as  to  these  it 
was  equally  a  trustee.  By  reducing  its 
own  claim  to  judgment  it  neither  ceased 
to  be  debtor  nor  trustee."  New  Orleans 
V.  Warner,  175  U.  S.  120,  132,  44  L.  Ed.  96. 

Damages  for  neglect  of  duty. — Dam- 
ages, for  mere  neglect  or  misconduct, 
would  stand  in  a  different  attitude  as  to 
the  statute  of  limitations  from  what  it 
does  as  to  money  held  in  trust;  and  if 
the  claim  was  on  account  of  a  breach  of 
trust  committed  and  perfected  when  the 
neglect  first  occurred,  the  statute  would 
run  and  it  would  be  difficult  to  overcome 
the  bar  occasioned  by  nineteen  or 
twenty  years  since  elapsed.  Tavlor  v. 
Benham,   5   How.   233,   275,   12  L.   Ed.   130. 

Where  money  was  received  by  the 
trustee  of  the  plaintiffs,  in  1818,  yet  he 
never  was  requested  to  pay  it  over  till 
1837,  he  then  first  became  in  default  for 
not  accounting  for  it.  Retaining  it,  under 
all  the  circumstances,  till  called  on  by  the 
complainants   or   their   agent,   is    therefore 


by  no  means  decisive  evidence  of  any 
neglect  or  intention  not  to  account  for 
it,  till  the  demand  made  in  1837.  Conse- 
quently, the  statute  in  relation  to  this 
would  not  begin  to  run  till  then,  and 
hence  could  have  created  no  bar  in 
September,  1838,  when  this  bill  in  equity 
was  filed.  Taylor  v.  Benham,  5  How. 
233,   276,  12   L.   Ed.   130. 

Trust  for  investment. — Where  a  case 
discloses  a  trust,  arising  out  of  express 
agreement,  under  which  the  defendant  R., 
received  from  the  complainants  certain 
funds  for  investment  in  particular  kinds 
of  property  according  to  specific  instruc- 
tions given  the  cestuis  que  trusts, 
whether  the  trustee  was  derelict  in  duty 
in  not  making  the  investment  within  any 
particular  period,  depends  upon  the 
special  facts  of  the  case.  Having  regard 
to  all  the  circumstances,  particularly 
such  as  were  connected  with  the  dis- 
turbed condition  of  the  country  for  many 
years  after  the  war  closed,  it  was  held 
that,  upon  the  case  made  by  the  bill,  the 
court  could  not  fix  the  date  when  the 
defendant .  should,  with  reasonable  dili- 
gence, have  executed  his  trust,  or  say 
th;it  there  has  been,  upon  the  part  ot 
complainants,  such  delay  as  prevents 
them  from  applying  to  a  court  of  equity 
for  relief.  Being  called  upon  to  execute 
what,  consistently  with  the  facts,  as  dis- 
closed in  the  bill,  appears  to  be  a  sub- 
sisting trust,  or  if  it  has  been,  in  whole 
or  in  part,  executed,  to  disclose  when  and 
how  it  was  so  executed,  he  should  not 
he  permitted  to  take  shelter  behind  a 
demurrer,  which  relies  simply  upon  the 
statutory  limitation  and  confesses  that 
he  has  kept  his  cestuis  que  trust  in  igno- 
rance of  what  it  was  his  duty  to  com- 
municate. Bacon  v.  Rives,  106  U.  S.  99 
105,   106,   27   L.   Ed.   69. 

Where  taking  the  allegations  of  the 
bill  to  be  true,  as  upon  demurrer  must 
be  done,  the  existence  of  the  trust  is 
clearly  established;  it  is  still  open,  or 
not  \vhoIly  executed;  it  has  never  been 
disclaimed  by  clear  and  unequivocal  acts 
or  words,  brought  to  the  notice  or 
knowledge  of  the  complainants  or  either 
of  them;  there  has  been  no  adverse  hold- 
ing of  the  original  fund  or  of  its  proceeds; 
consequently,  the  possession  bv  the  de- 
fendant, R.,  of  the  proceeds  of  the 
original  fund,  if  invested  at  all,  may  be 
deemed  the  possession  of  those  whom  he 
uixlertook  to  represent.  Bacon  v.  Rives 
106   U.   S.   99,    105,   106,   27  L.    Ed.   69. 

Although  the  complainants  were  in- 
formed by  defendant  in  the  year  1865 
that  he  had  invested  the  funds  placed  in 
his  hands  in  a  way  not  authorized  by 
the  instructions  given  him,  and  conse- 
quently, it  is  argued,  the  complainants 
had  then  a  cause  of  action  to  recover  such 
d^.Tiares^  as  thev  had  sustained  bv  reason 
of  the  disregard  of  their  instructions,  and 
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but  time  then  begins  to  run.^" 

Discharge  Starts  Running  of  Statute. — When  a  trustee  has  closed  his 
trust  relation  to  the  property  and  to  the  cestui  que  trust,  and  parted  with  all 
control  of  the  property,  the  statutes  of  limitation  run  in  his  favor,  notwithstand- 
ing it  is  an  express  trust,^^  and  the  discharge  and  extinguishment  may  be  pre- 
sumed from  lapse  of  time.^^ 

Adverse  Possession  of  Real  Estate  between  Trustee  and  Cestui  Que 
Trust. — See  ante.  "Between  Trustee  and  Cestui  Que  Trust,"  VIII,  A,  6,  b,  (3)  ; 
•'Property  That  May   Be  Held  Adversely."  VIII,  B. 

Cestui  Que  Trust  Barred  Where  Trustee  Is. — See  ante,  "In  General,"  V, 
A,   1. 

Stale  Trusts. — See  the  title  Laches,  ante,  p.  790. 

(2)  Indirect  or  Implied  Trusts. — In  the  enforcement  of  an  implied  or  con- 
structive trust,  courts  of  equity  follow  the  courts  of  law  in  applying  the  statute 


it  may  be  that,  upon  final  hearing,  when 
the  facts  are  fully  disclosed,  the  court 
may  be  bound  to  hold  the  complainants 
estopped  to  complain  of  his  departure 
from  the  instructions  under  which  he 
received  the  funds  in  question,  even  then, 
so  far  as  can  be  now  determined  from 
the  allegations  in  the  bill,  he  would  be 
liable  to  account  for  the  proceeds,  if 
any,  of  his  investment  "in  the  trans- 
portation of  cotton  under  articles  of 
partnership,"  in  the  same  way  that  he 
would  be  required  to  account  for  the  pro- 
ceeds of  investments  made  in  conformity 
to  his  instructions.  It  does  not  appear 
from  the  bill  that  the  defendant  intended, 
by  investing  in  the  particular  mode  stated 
in  his  letter,  to  assume  a  position  of 
hostility  to  his  principals,  or  to  hold  the 
proceeds,  if  any,  of  that  investment,  in 
his  own  right.  Bacon  v.  Rives,  106  U.  S. 
99,    105,    107,   27    L-    Ed.    69. 

Between  partners. — See  the  title  PART- 
NERSHIP. 

Where  a  deed  was  made  and  intended 
as  a  security  only,  but  the  grantee  subse- 
c'.uently  sold  the  property  as  his  own  and 
set  up  the  statute  of  limitations  against 
the  right  of  the  grantor  to  recover  the 
proceeds  from  him,  such  a  plea  cannot 
stand,  as  he  is  a  trustee  against  whom 
the  statute  does  not  run.  Babcock  v. 
Wyman,   19   How.  289,  301,   15   L-   Ed.  644. 

"Nor  can  the  statute  bar  the  right  of 
the  complainant  to  the  proceeds  of  the 
land,  as  the  trustee  was  bound  to  apply 
these  to  the  payment  of  interest  on  the 
debt,  and  in  discharge  of  the  principal." 
Babcock  v.  Wyman,  19  How.  289,  301,  15 
L.  Ed.  644. 

67.  Disavowal  of  trust. — Gibson  v. 
Charter  Oak  Life  Ins.  Co.,  142  U.  S.  326, 
337,  35  L.  Ed.  1029;  New  Orleans  v. 
Warner,  175  U.  S.  120,  130,  44  L.  Ed.  96; 
Bacon  v.  Rives,  106  U.  S.  99,  105,  107, 
27  L.  Ed.  69;  Babcock  v.  Wyman,  19 
How.  289,  301,  15  _L.  Ed.  644. 

The  rule  that  time  is  no  bar  to  an  ex- 
press trust,  is  subject  to  this  qualification, 
that  time  begins  to  run  against  a  trust  as 
soon  as  it  is  openly  disavowed  by  the 
trustee,    insisting    upon    an    adverse    right 


and  interest  which  is  clearly  and  un- 
equivocally made  known  to  the  cestui  que 
trust;  as  when,  for  instance,  such  transac- 
tions take  place  between  the  trusts  and 
the  cestui  que  trust  as  would  in  case  of 
tenants  in  common  amount  to  an  ouster 
of  one  of  them  by  the  other.  Riddle  v. 
Whitehill,  135  U.  S.  621,  634,  34  L.  Ed.  282; 
United  States  v.  Taylor,  104  U.  S.  216,  26 
L.Ed.  721;  United  States  z-.  Wardwell,  172 
U.  S.  48,  57,  43  L-  Ed.  360.  See,  also, 
Philippi  V.  Philippe,  115  U.  S.  151,  156, 
29  L.  Ed.  336;  Prevost  v.  Gratz,  6  Wheat. 
481,  5  L.  Ed.  311;  Oliver  v.  Piatt,  3  How. 
333,  11  L.  Ed.  622;  Badger  v.  Badger,  2 
Wall.  87,  17  L.  Ed.  836;  Willison  v. 
Watkins,  3  Pet.  43,  52,  7  L.  Ed.  596; 
Bacon  v.  Rives,  106  U.  S.  99,  105,  107,  27 
L.  Ed.  69;  Boone  v.  Chiles,  10  Pet.  177, 
223,  9  L.  Ed.  383;  Bowman  v.  Wathen,  1 
How.  189,  194,  11  L.  Ed.  97;  Buchannon 
V.  Upshaw.  1  How.  56,  11  L-  Ed.  46. 

"To  set  the  statute  in  motion  the  rela- 
tion of  the  parties  must  be  hostile,  and 
so  long  as  their  interests  are  common, 
or  their  relations  fiduciary,  as  in  the  case 
of  landlord  and  tenant,  guardian  and 
ward,  vendor  and  vendee,  tenants  in 
common,  or  trustee  and  cestuis  qui  trust, 
the  statute  does  not  begin  to  run."  New 
Orleans  v.  Warner,  175  U.  S.  120,  130, 
44  L.  Ed.  96,  citing  Zeller  v.  Eckert,  4 
How.  289,  11  L.  Ed.  979;  Seymour  v. 
Freer,  8  Wall.  202,  19  L-  Ed.  306;  Lewis 
V.   Hawkins,  23  Wall.   119,  23   L.   Ed.  113. 

68.  Clarke  v.  Boorman,  18  Wall.  493, 
509,  21  L.  Ed.  904;  Bacon  v.  Rives,  106 
U.  S.  99,  105,  107,  27  L-   Ed.  69. 

69.  Presumption  of  discharge  from 
lapse  of  time. — Prevost  v.  Gratz,  6 
Wheat.  481,  5  L-  Ed.  311. 

The  lapse  of  forty  years,  and  the  death 
of  all  the  original  parties,  deemed  suffi- 
cient to  presume  the  discharge  and  ex- 
tinguishment of  a  trust,  proved  once  to 
have  existed,  by  strong  circumstances; 
by  analogy  to  the  rule  of  law,  which, 
after  a  lapse  of  time,  presumes  the  pay- 
ment of  a  debt,  surrender  of  a  deed,  and 
extinguishment  of  a  trust,  where  circum- 
stances require  it.  Prevost  v.  Gratz,  6 
Wheat.   481,  5  L.   Ed.  311. 
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of  limitations."^  As  to  adverse  possession  thereof,  see  ante,  "Between  Trustee 
and  Cestui  Que  Trust,"  VIII,  A,  6,  b,  (3). 

(3)  Express  Statutory  Limitation. — In  some  states  an  express  limitation  is 
provided  by  statute  for  bills  for  relief  in  cases  of  trustJ^ 

3.  In  Cases  of  Concurrent  Jurisdiction — a.  In  General. — As  to  general 
applicability  of  statutes  of  limitation  in  equity,  see  ante,  "In  General,"  IX,  B,  1. 
When  they  are  addressed  to  courts  of  equity  as  well  as  to  courts  of  law,  as  they 
seem  to  be  in  controversies  of  concurrent  jurisdiction,  they  are  equally  obli- 
gatory in  both  forums  as  a  means  of  promoting  uniformity  of  decision  J  2    Where 


70.  Indirect  or  implied  trusts. — Beau- 
bien  v.  Beaubicn,  23  How.  190,  16  L.  Ed. 
484;  Riddle  v.  Whitehill,  135  U.  S.  621, 
634,  34  L.  Ed.  282;  King  v.  Pardee,  96 
U.  S.  90,  24  L.   Ed.  666. 

Indirect  or  implied  trusts. — "Lord 
Redesdale  in  Hovenden  v.  Lord  Annes- 
ley,  2  Sch.  &  Lef.  607,  633,  laid  down  the 
rule,  that  if  the  trust  be  constituted  by 
act  of  the  parties,  the  possession  of  the 
trustee  is  the  possession  of  the  cestui 
que  trust,  and  no  length  of  such  pos- 
session will  bar;  but  if  a  party  is  to  be 
constituted  a  trustee  by  the  decree  of 
a  court  of  equity,  founded  on  fraud  or  the 
like,  his  possession  is  adverse,  and  the 
statute  of  limitations  will  run  from  the 
time  that  the  circumstances  of  the  fraud 
were  discovered."  Riddle  v.  Whitehill, 
135  U.   S.   621,  634,  34  L.   Ed.   282. 

Where  a  bill  in  chancery  was  filed  by 
persons  residing  in  Canada,  claiming  title 
to  property  in  Detroit  which  had  been 
in  the  exclusive  possession  of  the  de- 
fendants and  those  claiming  under  them 
since  1793.  without,  as  far  as  appears, 
any  right  being  set  up  by  the  complain- 
ants or  by  those  claiming  under  them 
to  the  title  or  the  possession  of  the 
premises  until  the  filing  of  the  bill,  or 
any  claim  to  the  rents  and  profits  or  to 
an  account  as  tenants  in  common,  or  for 
partition,  or  tQ  be  admitted  to  the  "enjoy- 
ment of  any  :Hght  as  coheirs,  the  case  is 
one  resting  upon  the  enforcement  of  an 
implied  trust,  where  courts  of  equity 
follow  the  courts  of  law  in  applying  the 
statute  of  limitations.  Beaubien  v.  Beau- 
bien,   23    How.    190,   16    L.    Ed.   484. 

What  that  reasonable  time  is,  within 
which  a  constructive  trust  can  be  enforced, 
depends  on  the  circumstances  of  the  case; 
but  there  can  be  few  cases  where  it  can 
be  done,  after  twenty  years  peaceable  pos- 
session, by  the  person  who  claims  in'  his 
own  right,  but  whose  acts  have  made 
him  a  trustee  by  implication;  his  posses- 
sion entitles  him  to  at  least  the  same 
protection  as  that  of  a  direct  trustee,  who, 
to  the  plaintiff's  knowledge,  disavows  the 
trust  and  holds  adversely;  as  to  whom  the 
time  runs  from  the  disavowal,  because  his 
possession  is  thenceforth  adverse.  The 
possession  of  land  is  notice  of  a  claim  to 
it  by  the  possessor;  if  not  taken  and  held 
by  contract  or  purchase,  it  is,  from  its 
inception,  adverse  to  all  the  world;  and 
in    twenty   years,   bars    the   owner,   in    law 


and  in  equity.  Boone  v.  Chiles,  10  Pet. 
177,  180,  9  L.  Ed.  383.  See,  also.  Bowman 
V.  Wathen,  1  How.  189,  194,  11  L.  Ed.  97; 
Buchannon  v.  Upshaw,  1  How.  56,  11  L. 
Ed.  46. 

71.  In  New  York  bills  for  relief  in 
cases  of  trust,  not  cognizable  by  courts 
of  law,  are  to  be  filed  within  ten  years 
after  the  cause  of  action  accrued.  Clarke 
V.  Boorman,  18  Wall.  493,  505,  21  L. 
Ed.   904. 

A  violation  of  trust  growing  out  of  a 
mistaken  construction  of  a  will  by  the 
executors,  unaccompanied  by  fraudulent 
intent,  is  within  the  ten  years  statute  ol 
limitation  of  the  state  of  New  York  con- 
cerning actions  for  relief  in  cases  of 
trust  not  cognizable  by  courts  of  law. 
Clarke  v.  Boorman,  18  Wall.  493,  21  L. 
Ed.  904.  See,  also,  the  title  EXECUTORS 
AND    ADMINISTRATORS,  vol.  6,  p.  173. 

The  court  expresses  itself  as  inclined 
to  the  opinion  that  such  a  case  is  not 
within  the  protection  of  the  statute  which 
allows  bills  for  relief  on  the  ground  of 
fraud,  to  be  filed  within  six  years  after 
the  discovery  of  the  fraud.  Clarke  v. 
Boorman,  18  Wall.  493,  21  L.  Ed.  904. 
See  post,  "Actions  for  Relief  on  Ground 
of   Fraud   or   Mistake,"  XI,   D. 

In  Wisconsin,  by  the  40th  section  of  the 
revised  statutes  (1839)  it  is  provided,  that 
bills  for  relief  in  case  of  the  existence  of 
a  trust  not  cognizable  by  the  courts  of 
common  law,  and  in  all  other  cases  not 
herein  provided  for,  shall  be  filed  within 
ten  years  after  the  cause  thereof  shall 
accrue,  and  not  after  that  time.  Cleve- 
land Ins.  Co.  V.  Reed,  24  How.  284,  16  L. 
Ed.    686. 

72.  In  general. — Godden  v.  Kimmell,  99 
U.  S.  201,  25  L.  Ed.  431;  Miller  z\  Mc- 
Intyre,  6  Pet.  61,  66,  8  L.  Ed.  320;  Rhode 
Island  V.  Massachusetts,  15  Pet.  233,  10 
L.  Ed.  721;  Stearns  v.  Page,  7  How.  819, 
828,  12  L.  Ed.  928;  Union  Bank  v.  Staf- 
ford, 12  How.  327,  340,  13  L.  Ed.  1008;  New 
Orleans,  etc..  Banking  Co.  v.  Stafiford,  12 
How.  343  13  L.  Ed.  1015;  Harpending  v. 
Reformed  Protestant  Dutch  Church,  16 
Pet.    455.    487,    10    L.    Ed.    1029. 

"Equity  courts  in  cases  of  concurrent 
jurisdirtion  usually  consider  themselves 
bound  by  the  statute  of  limitations  which 
govern  courts  of  law  in  like  cases,  and 
this  rather  in  obedience  to  the  statute  of 
limitations  than  by  analogy."  Godden  v. 
Kimmell,  99  U.  S.  201,  210,  25  L.   Ed.  431; 
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the  cause  of  action  is  legal  and  the  statute  has  barred  the  remedy  at  law,  the 
defense  is  as  complete  in  equity  as  ?t  law."^ 


Wagner  v.  Baird,  7  How.  234,  12  L.  Ed. 
681;  Miller  v.  Mclntyre,  6  Pet.  61,  66,  8  L. 
Ed.  320;  Michoud  v.  Girod,  4  How.  503, 
561,  11  L.  Ed.  1076;  Badger  v.  Badger,  2 
Wall.  87,  94,  17  L.  Ed.  836;  Hall  v.  Law, 
102  U.  S.  461,  466,  26  L.  Ed.  217;  Ware  v. 
Galveston  City  Co.,  Ill  U.  S.  170,  175,  28 
L  Ed.  393;  Metropolitan  Bank  v.  St. 
Louis  Dispatch  Co.,  149  U.  S.  436,  448,  37 
L.  Ed.  799;  Baker  v.  Cummings,  169  U.  S. 
189,  206,  42  L.  Ed.  711. 

So  in  Indiana.— Hall  v.  Law,  102  U.  S. 
461,  466,  26  L.  Ed.  217;  Williams  v.  Mor- 
ris, 95  U.  S.  444,  458,  24  L.  Ed.  360. 

New  York. — In  New  York,  where  a  bill 
sought  an  account  of  the  proceeds  of  sales 
of  parts  of  land  held  adversely,  and  an  ac- 
count of  the  rents  and  profits  of  other 
parts,  assuming  the  respondents  to  be 
trustees  for  the  complainants,  it  was  held 
that,  to  this  aspect  of  the  bill  six  years 
formed  the  bar  to  a  decree.  The  bill  seeks 
the  money  and  is  a  concurrent  remedy 
with  the  action  at  law.  Harpending  v.  Re- 
formed Protestant  Dutch  Church,  16  Pet. 
455,  487,  10  L.   Ed.  1029. 

73.  Same.— Riddle  v.  Whitehill,  135  U. 
S.  621,  635,  34  L.  Ed.  282;  Coulson  v.  Wal- 
ton, 9  Pet.  62,  9  L.  Ed.  51;  Harpending  v. 
Reformed  Protestant  Dutch  Church,  16 
Pet.  455,  487,  10  L.  Ed.  1029. 

Equity  adopts,  by  analogy  to  the  stat- 
ute of  limitations  at  law,  the  same  period, 
within  which  the  same  rights  must  be  en- 
forced in  equity.  Hughes  v.  Edwards,  9 
Wheat.  489,  497,  6  L.  Ed.  142;  Babcock  v. 
Wyman,  19  How.  289,  301,  15  L.  Ed.  644; 
Badger  v.  Badger,  2  Wall.  87,  94,  17  L.  Ed. 
836;  Burke  v.  Smith,  16  Wall.  390,  401,  21 
L.  Ed.  361. 

As  a  court  of  equity  is  governed  by  the 
analogies  of  the  statute  of  limitations  of  a 
court  of  law,  and  as  the  object  of  this  suit 
is  to  do  what  generally  could  be  done  at 
law,  namely,  recover  possession  of  real  es- 
tate, and  as  the  plaintiff  is  equally  guilty 
of  the  laches  which  a  court  of  equity  re- 
gards in  the  same  spirit  it  does  the  statute 
of  limitation,  this  unexplained  delay  after 
the  plaintiff  had  recovered  whatever  men- 
tal capacity  he  now  has,  must  stand  as  a 
sufficient  bar  to  the  successful  prosecution 
of  this  suit.  Norris  v.  Haggin,  136  U.  S. 
386,  392,  34  L-  Ed.  424. 

"Courts  of  equity,  acting  upon  the  prin- 
ciple that  laches  and  neglect  ought  to  be 
discountenanced,  and  that  in  cases  of  stale 
demands,  its  aid  ought  not  to  be  afforded, 
have  always  interposed  some  limitation  to 
suits  brounrht  in  those  courts.  It  is  stated 
bv  Lord  Camden,  in  the  case  of  Smith  v. 
Clay  (Ambl.  645,  3  Bro.  C.  C.  039,  note), 
'that  as  the  court  of  equity  has  no  legisla- 
tive authority,  it  could  not  properly  define 
the  time  of  bar,  by  a  positive  rule;  but 
that,  as  often  as  parliament  had  limited 
the  time  of  actions  and  remedies  to  a  cer- 


tain period,  in  legal  proceedings,  the  court 
of  chancery  adopted  that  rule,  and  applied 
it  to  similar  cases  in  equity.'  Upon  this 
principle  it  is,  that  an  account  for  rents 
and  profits,  in  a  common  case,  is  not  car- 
ried beyond  six  years,  or  a  redemption  of 
mortgaged  premises  allowed,  after  twenty 
years'  possession  by  the  mortgagee,  or  a 
bill  or  review  entertained,  after  twenty 
3'ears,  by  analogy  to  the  statute  which 
limits  writs  of  error  to  that  period." 
Thomas  v.  Brockenbrough,  10  Wheat.  146, 
149,  6  L.   Ed.  287. 

Examples. — The  statute  is  equally  bind- 
ing on  the  courts  of  chancery  as  at  law, 
where  the  complainants  seek  to  have  an 
account  of  rents  and  profits  accruing  out 
of  a  legal  estate.  Harpending  v.  Reformed 
Protestant  Dutch  Church,  16  Pet.  455,  494, 
10  L.  Ed.  1029. 

The  statute  of  limitations  is  a  bar,  in  a 
case  where,  at  the  time  of  the  return  of  a 
bill  of  exchange,  payable  in  New  Orleans, 
and  drawn  in  Kentucky,  protested  for  non- 
payment, the  parties  to  it,  in  1819,  paid  as 
damages,  on  the  bill,  ten  per  centum  on 
the  amount;  and  did  not,  until  1827,  claim 
that,  by  the  law  of  Kentucky,  no  damages 
were  payable  on  such  a  bill.  In  1819,  the 
parties  to  the  bill  paid  $3,330.67  on  account 
of  the  bill  for  $10,000,  the  cost  of  protest, 
and  damages;  and  gave  their  note  for 
$8,000,  for  the  balance  of  the  bill,  which 
was  discounted,  and  the  proceeds,  by  ex- 
press agreement,  applied  to  the  payment 
of  the  bill.  If  no  damages  were  payable 
on  the  bill  for  $10,000,  an  action  to  re- 
cover back  the  same,  as  included  in  the 
payment  of  the  $3,330.67,  could  have  been 
instituted  in  1819.  United  States  Bank  v. 
Daniel,  12  Pet.  32,  9  L.  Ed.  989. 

"In  such  cases,  the  courts  of  equity  act 
in  obedience  to  the  statutes  of  limitation, 
from  which  they  are  no  more  exempt  than 
courts  of  law."  United  States  Bank  v. 
Daniel,  12  Pet.  32,  56,  9  L.  Ed.  989. 

Where  it  is  clear  that  the  "remedy  at 
law,  by  action  on  the  case  predicated  on 
the  facts  as  to  deceit  and  fraud,  which  are 
alleged  in  the  bill  now  before  us,  would 
have  been  barred  in  three  years  from  the 
discovery  of  the  fraud  under  the  statute 
of  limitation  of  Maryland  of  1715,  c.  23,  § 
2,  in  force  in  the  District  of  Columbia,  1 
Kilty's  Statutes,  111;  Comp.  Laws  Dist. 
Col.,  c.  42,  §  6,  p.  360,  it  hence  follows,  ir- 
respective of  the  equitable  doctrine  of 
laches,  that  the  relief  which  the  bill  seeks 
to  obtain  ought  not  to  be  allowed  by  a 
court  of  equity."  Baker  v.  Cummings,  169 
U.  S.  189,  206,  42  L.  Ed.  711. 

Where  the  claim  itself,  both  as  a  debt 
and  a  lien  upon  the  land,  against  the  party 
with  whom  it  was  contracted,  is  admitted 
to  be  barred  by  the  lapse  of  time,  there  is 
no  ground  stated  in  this  bill  why,  in  equity, 
it  should  be  revived  against  the  appellee. 
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Subject  to  Rule  against  Impairing  Federal  Equity  Jurisdiction. — But 

these  general  rules  must  be  taken  subject  to  the  qualification  that  the  equity 
jurisdiction  of  the  courts  of  the  United  States  cannot  be  impaired  by  the  laws 
of  the  respective  states  in  which  they  sit."* 

b.    By  Statute. — In  some  states  this  has  been  made  the  rule  by  statute. ^^^ 
4.    LachK-S  and  Stale  Demands. — See  the  title  Laciiks,  ante,  p.  7W. 

X.    Postponement,  Arrest  or  Suspension  of  Running  of  Statute. 
A.    General  Rule  as  to  Continuous  Running  of  Statute. — After  the  stat- 
ute has  begun  to  run,  it  does  not  stop,  if  the  title  passes  to  a  person  under  any 
legal  disability,   and   recommence  after   such  disability  shall  be  removed.''"     So 


Ware  v.  Galveston  City  Co.,  Ill  U.  S.  170, 
175,  28  L.  Ed.  ?93. 

Courts  of  equity  sometimes,  in  cases  of 
concurrent  jurisdiction,  follow  by  analogy 
the  statute  of  limitations  which  governs 
courts  of  law  in  like  cases;  but  there  is 
nothing  in  the  facts  of  the  case  before  the 
court  to  bring  it  within  the  operation  of 
that  rule,  as  it  is  a  case  of  a  tenant  deny- 
ing his  landlord's  title  without  just  cause 
or  excuse  and  claiming  adversely.  Wil- 
liams V.  Morris,  95  U.  S.  444,  458,  24  L- 
Ed.  360.  See  the  title  LANDLORD  AND 
TENANT,  ante,  p.  827. 

Suit  to  recover  possession  of  land. — 
Where  the  complainant  is  out  of  posses- 
sion, and  the  determination  in  his  favor 
is  only  preliminary  to  a  decree  against  the 
defendant  for  the  surrender  of  the  posses- 
sion, the  suit,  although  in  form  a  proceed- 
ing in  equity,  so  nearly  resembles  the  com- 
mon law  action  of  ejectment  as  to  justify 
the  application  of  that  statute  of  limita- 
tions. If  not  a  concurrent  remedy  with 
ejectment,  it  so  nearly  resembles  it  as  to 
justify  the  application  of  the  rule.  Hall  v. 
Law,   102  U.  S.  401,  26  L.   Ed.  217. 

Suits  on  ground  of  fraud. — The  statute 
of  limitations  bars  actions  for  fraud  in 
Indiana  after  six  years,  and  equity  acts  or 
refuses  to  act  in  analogy  to  the  statute. 
A  party  cannot  evade  the  statute  or  escape 
in  equity  from  the  rule  that  the  analogy  of 
the  statute  will  be  followed  by  changing 
the  form  of  his  bill.  Burke  v.  vSmith,  16 
Wall.   390,  401,   21    L.   Ed.   361. 

"A  court  of  equity  will  not  be  moved  to 
set  aside  a  fraudulent  transaction  at  the 
suit  of  one  who  has  been  quiescent  during 
a  period  longer  than  that  fixed  by  the 
statute  of  limitations,  after  he  had  knowl- 
edge of  the  fraud,  or  after  he  was  put  upon 
inquiry  with  the  means  of  knowledge  ac- 
cessible to  him."  Burke  v.  Smith,  16  Wall. 
390,  401,  21  L.  Ed.  361. 

Where  creditors  of  a  corporation  seek 
to  set  aside  an  arrangement  or  compro- 
mise by  which  certain  subscriptions  to  its 
stock  were  released,  as  fraudulent  as  to 
them,  when  the  return  of  nulla  bona  to 
the  complainants'  execution  against  the 
crimpany  was  made,  then  their  right,  if  any 
they  had,  to  attack  the  compromise  as 
frrmdulent,  was  perfect.  Yet  they  re 
Tnaincd  inactive  more  than  nine  years,  and 
it  was  not  until  after  a  speculator  had 
purchased   a   large    part    of   the   judgment 


that  this  bill  was  brought.  An  attempt  has 
been  made  to  excuse  this  long  delay,  by 
the  testimony  of  one  of  the  complainants 
that  he  had  never  heard  of  the  compro- 
mise of  the  subscription  until  a  time  which 
was  subsequent  to  the  commencement  of 
the  suit.  But  he  does  not  say  that  he  had 
not  full  possession  of  the  means  of  detect- 
ing the  fraudulent  arrangement,  if  it  was 
fraudulent,  or  that  there  had  been  any  con- 
cealment; and  the  possession  of  such 
means  of  knowledge  is,  in  equity,  the  same 
as  knowledge  itself.  There  is  not  the 
slightest  evidence  that  any  other  one  of  the 
comi)lainants  was  not  fully  apprised  of 
what  had  been  done  from  the  time  of  the 
transaction,  and  certainly  they  all  had  the 
fullest  means  of  knowledge.  No  excuse 
is,  therefore,  shown  for  their  long  delay, 
and  it  is  difficult  to  see  why  they  are  not 
barred  by  the  rule  in  equity  analogous  to 
the  statute  of  limitations.  New  Albany  v. 
Burke,  11  Wall.  96,  107,  20  L.  Ed.  155. 

It  is  not  to  be  questioned  that  a  direct 
suit  at  law,  founded  upon  alleged  fraud  in 
making  the  compromise,  would  have  been 
barred  by  the  Indiana  statutory  limitation 
of  six  years.  It  cannot  be  maintained  that 
supine  negligence  and  lapse  of  time  are 
less  efficient  in  a  court  of  equity.  New 
Albany  v.  Burke,  11  Wall.  96,  107,  20  L. 
Ed.  155. 

74.  Subject  to  rule  against  impairing  fed- 
eral equity  jurisdiction. — Kirby  v.  Lake 
Shore,  etc..  Railroad,  120  U.  S.  130,  138,  30 
L.  Ed.  569.  See  the  titles  COURTS,  vol. 
4,  p.  895;   EQUITY,  vol.  6,  p.  803. 

75.  By  statute.— By  the  revised  statutes 
of  Wisconsin  in  1839,  it  is  provided  in  the 
37th  section  that  where  there  are  concur- 
rent remedies  at  law  and  in  equity,  the 
remedy  in  equity  is  barred  in  the  same 
time  that  the  remedy  at  law  is  barred. 
Cleveland  Ins.  Co.  v.  Reed,  24  How  284, 
16  L.  Ed.  686. 

In  New  York  where  there  is  a  concur- 
rent jurisdiction  ih  the  courts  of  common 
law  an'i  in  courts  of  equity,  the  limitation 
prescribed  by  the  court  of  law  shall  govern 
the  court  of  equity.  Clarke  v.  Boorman, 
18  Wall.  493,  505,  21  L.  Ed.  904. 

76.  General  rule  as  to  ccmtinuous  run- 
ning of  statute. — Walden  v.  Gratz,  1 
Wheat.  292,  296,  4  L-  Ed.  94;  Ricard  v. 
Williams,  7  Wheat.  59,  118,  5  L.  Ed.  398; 
Croxall  V.  Shererd,  5  Wall.  268,  289,  18  L. 
Ed.  572. 
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of  a  subsequently  intervening  disability  to   sue."     Even  death  J « 

Causes  of  Suspension  as  to  Which  Statute  Is  Silent. — Causes  of  sus- 
pension not  provided  by  the  statute  itself  are  admitted  with  great  caution,  al- 
though they  have  been  allowed.''^ 

Neglect  of  Creditor. — The  bar  of  the  statute  cannot  be  postponed  by  the 
failure  of  the  creditor  to  ayail  himself  of  any  means  within  his  power  to  pros- 
ecute or  to  preserve  his  claim. S" 

B.  Suspension  by  Appeal. — An  appeal  which  suspends  the  right  to  en- 
force a  decree  or   judgment,  also  suspends  the   running  of  the   statute  against 


77.  Subsequently    intervening    disability. 

— Braun  v.  Sauerwein,  10  Wall.  218,  221,  19 
L.  Ed.  895;  Whiting  v.  United  States  Bank, 
13  Pet.  6,  15,  10  L.  Ed.  33;  McDonald  v. 
Hovey,  110  U.  S.  619,  28  L.  Ed.  269;  Baus- 
erman  v.  Blunt,  147  U.  S.  647,  37  L.  Ed. 
316;  De  Arnaud  v.  United  States,  151  U.  S. 
483,  496,  38  L.  Ed.  244;  Stanley  v.  Sch- 
v/alby,  162  U.  S.  255,  273,  40  L.  Ed.  960.* 

"It  is  undoubtedly  a  general  principle, 
that  when  a  statute  of  limitation  has  be- 
gun to  run,  a  disability  to  sue  subsequently 
intervening  does  not  stop  its  running,  even 
though  the  disability  be  one  of  those  ex- 
pressly recognized  in  the  statute  itself." 
Braun  v.  Sauerwein,  10  Wall.  218,  221,  19 
L.  Ed.  895. 

In  the  absence  of  express  statute  or 
controlling  adjudication  to  the  contrary, 
when  the  statute  of  limitations  has  once  be- 
gun to  run,  its  operation  is  not  suspended 
by  a  subsequent  disability  to  sue.  Bauser- 
man  v.  Blunt,  147  U.  S.  647,  657,  37  L.  Ed. 
316;  Walden  v.  Gratz,  1  Wheat.  292,  4  L. 
Ed.  94;  Mercer  v.  Selden,  1  How.  37,  11  L. 
Ed.  38;  Harris  v.  McGovern.  99  U.  S.  161, 
25  L.  Ed.  317;  McDonald  v.  Hovey,  110  U. 
S.  619,  28  L.  Ed.  269. 

So,  where  a  woman  under  the  disability 
of  infancy  becomes  of  age,  the  statutes  of 
limitations  begin  to  run  against  her,  and 
cannot,  by  a  general  rule  of  law,  recog- 
.lized  alike  by  the  federal  supreme  court 
and  by  the  supreme  court  of  Texas,  be 
again  suspended  by  the  new  disability 
created  by  her  subsequent  marriage. 
Stanley  v.  Schwalby,  162  U.  S.  255,  273,  40 
L.  Ed.  960;  McDonald  v.  Hovey,  110  U.  S. 
619,  28  L.  Ed.  269.  See,  also,  post,  "Cum- 
ulative Disabilities,"  X,  D,  5,  a,  (3). 

78.  Death.— Miller  v.  Texas,  etc.,  R.  Co., 
132  U.  S.  662,  692,  33  L.  Ed.  487.  See  post, 
"Death  of  Party,"  X,  D,  4. 

79.  Causes  of  suspension  as  to  which 
statute  is  silent. — "It  is  said  by  Mr.  Justice 
Strong,  in  Braun  v.  Sauerwein,  10  Wall. 
218,  223,  19  L.  Ed.  895:  'It  seems,  there- 
fore, to  be  established,  that  the  running  of 
a  statute  of  limitation  may  be  suspended 
bv  causes  not  mentioned  in  the  statute  it- 
self.' The  observation  is  undoubtedly  cor- 
rect; but  the  cases  in  which  it  applies  are 
very  limited  in  character,  and  are  to  be  ad- 
mitted with  great  caution;  otherwise  the 
court  would  make  the  law  instead  of  ad- 
mxinistering  it."  Amy  v.  Watertown  (No. 
2),  130  U.  S.  320,  324,  32  L.  Ed.  953.  See, 
also,  Morgan  v.  Hamlet,  113  U.  S.  449,  451, 


28  L.  Ed.  1043;  Bacon  v.  Howard,  20  How. 
22,  25,  15  L.  Ed.  811;  Croxall  v.  Shererd, 
5  Wall.  268,  289,  18  L.  Ed.  572;  Braun  v. 
Sauerwein,  10  Wall.  218,  222,  19  L.  Ed.  895; 
Levy  V.  Stewart,  11  Wall.  244,  253,  20  L. 
Ed.  86;  Bank  v.  Dalton,  9  How.  522.  529, 
13  L.  Ed.  242;  Dulles  v.  Jones,  9  How. 
530,  13  L.  Ed.  245.  See  ante,  "In  General," 
V,  A,  1;  post,  "Suspension  by  Inability  to 
Sue,"  X,  D. 

"The  cases  which,  though  literally 
within  the  words  of  the  statute,  have  been 
I'.eld  to  be  without  its  spirit,  are  those  only 
in  which  circumstances  intervened,  which 
rendered  it  impossible,  or  inconsistent 
v.'ith  known  and  established  principles, 
that  a  cause  of  action  could  be  revived  by 
the  renewal  of  the  contract,  or  enforced 
by  a  suit  at  law  within  the  time  prescribed. 
The  object  of  the  law  is  to  secure  the  in- 
dividual from  the  machinations  of  dishon- 
esty, when  attempted  under  the  advan- 
tages attendant  upon  lapse  of  time,  loss  of 
papers,  and  death  of  witnesses.  But  when 
cases  present  themselves,  in  which  no 
laches  can  be  imputed  to  the  plaintififs, 
but  great  injustice  would  be  done,  by  ap- 
plying to  such  cases  the  efifect  of  the  stat- 
ute, the  conclusion  of  reason  and  of  the 
law  is,  that  such  cases  were  not  in  the 
mind  of  the  legislature,  when  enacting 
that  law.  Such  are  the  cases  of  a  want  of 
parties,  plaintiflf  or  defendant,  whereby  a 
temporary  suspension  of  legal  remedy 
takes  place."  Richards  v.  Maryland  Ins. 
Co.,  8  Cranch  84,  92,  3  L.  Ed.  496._ 

And  when  a  statute  of  limitation,  after 
providing  that  certain  disabilities  should 
stop  the  running  of  the  statute,  said:  "But 
no  other  disability  than  those  enumerated 
shall  prevent  any  claim  from  being  barred, 
nor  shall  any  of  the  said  disabilities  oper- 
ate cumulatively,"  such  enumeration  must 
be  held  to  be  exhaustive  and  cannot  be 
added  to  bv  the  court.  Kendall  v.  United 
States,  107  U.  S.  123,  124,  27  L.  Ed.  437. 

80.  Neglect  of  creditor. — Bauserman  v. 
Blunt,  147  U.  S.  647.  657,  37  L.  Ed.  316; 
Richards  v.  Maryland  Ins.  Co.,  8  Cranch 
84,  3  L.  Ed.  496;  Braun  v.  Sauerwein, 
10  Wall.  218.  19  L.  Ed.  895;  United  States 
V.  Wiley.  11  Wall.  508,  513,  514,  20  L.  Ed. 
211;  Kirby  v.  Lake  Shore,  etc.,  Railroad, 
120  U  S.  130,  140,  30  L.  Ed.  569;  Amy  v. 
Watertown  (No.  2),  130  U.  S.  ^''O,  325, 
32  L.  Ed.  953. 

Suspension  by  resumption  of  possession. 
— See  ante,  "Interruption  by  Resumption 
of  Possession,"  VIII,  A,  5,  c. 
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same.^^    But  the  time  of  such  suspension  is  Hmited  to  the  interval  between  the 
appeal  and   its  decision. ^2 

C.  Suspension  by  Mutual  Agreement. — See  ante,  "In  General,"  VII,  A. 

D.  Suspension  by  Inability  to  Sue — 1.  In  Geni:ral. — It  is  the  loss  of  the 
ability  to  sue,  rather  than  the  loss  of  the  right,  that  stops  the  running  of  the 
statute.  The  inability  may  arise  from  a  suspension  of  right,  or  from  the  clos- 
ing of  the  courts,  but  whatever  the  original  cause,  the  proximate  and  operative 
reason  is  the  deprivation  of  the  power  to  sue.^^  gyj-  i-hg  suspension  ceases  as 
soon  as  the  disability  to  sue  is  removed. ^^  And  the  same  rule  applies  in  favor 
of  the  government. ^^     If  the  difficulty  in  prosecuting  a  remedy  be  produced  by 


81.  Appeal. — Where  the  parties  entitled 
to  money  under  a  decree  directing  the 
officer  holding  it  to  pay  it  over  to  them, 
had  no  right  to  demand  it  of  the  officer, 
or  to  sue  for  the  recovery  thereof,  until 
after  the  affirmance  in  the  federal  su- 
preme court,  an  appeal  having  been  taken 
from  said  decree.  The  right  of  action  was 
suspended,  during  the  pendency  of  the  ap- 
peal in  the  federal  court;  and  during  such 

*  suspension  the  statute  of  limitations  did 
not  run  against  him.  Montgomery  v. 
Hernandez.  12  Wheat.  129,  135,  6  L.  Ed.. 
575;  Hanger  v.  Abbott,  6  Wall.  532,  541, 
18  L.  Ed.  939.  See  the  titles  APPEAL 
AND  ERROR,  vol.  2.  p.  279;  SUPERSE- 
DEAS AND  STAY  OF  PROCEED- 
INGS. 

Suspension  by  appeal  to  specified  au- 
thority—James V.  Hicks,  110  U.  S.  272, 
28  E.  Ed.  144;  Wright  v.  Elakeslee,  101 
U.  S.  174,  25  L.  Ed.  1048.  See  the  titles 
REVENUE  LAWS;  UNITED  STATES. 

82.  Limitation  to  pendency  of  appeal.— 
Braun  v.  Sauerwein,  10  Wall.  218.  19  L. 
Ed.   895. 

"It  would  be  giving  a  most  unreasonable 
construction  to  the  act  were  we  to  hold, 
that  by  merely  delaying  to  appeal,  when  it 
was  all  the  time  in  his  power,  he  could 
have  suspended  the  running  of  the  statute 
indefinitelv."  Braun  v.  Savterwein,  10 
Wall.   218.'  224,  19   L.   Ed.   895. 

83.  Inability  to  sue  in  general. — United 
States  V.  Wiley.  11  Wall.  508,  513.  20  L. 
Ed.  211.  See,  also,  Wilson  v.  Iseminger, 
185  U.  S.  55.  62,  46  L.  Ed.  804;  Stanley  v. 
Schwalby,  147  U.  S.  508.  522,  37  L.  Ed. 
259. 

As  for  example,  where  the  plaintiff  with- 
out default  of  his  own  has  been  disabled 
by  a  superior  power  from  the  capacity  to 
sue.  Braun  v.  Sauerwein,  10  Wall.  218, 
223,   19   L.    Ed.   895. 

"The  rule  in  such  case  is,  that,  when  a 
person  is  under  a  legal  incapacity  to  liti- 
gate a  right  in  a  court  of  justice,  and 
there  has  been  no  relinquishment  of  it 
by  contract,  a  release  of  it  cannot  be  pre- 
sumed from  circumstances  over  which  the 
person  has  had  no  control,  happening  be- 
fore the  incapacity  to  sue  has  been  re- 
moved." Weatherhead  v.  Baskerville,  11 
How.  329,  359,  13  L.  Ed.  717;  Meegan  v. 
Boyle,  19  How.  130,  140,  15  L.  Ed.  577. 

"There  is  one  class  of  cases  which  is 
-excluded  from  the  operation   of  the   stat- 


ute by  act  of  law  itself,  of  which  the  case 
in  which  Mr.  Justice  Strong  made  the  re- 
mark referred  to  is  one.  This  class  em- 
braces those  cases  in  which  no  action  can 
be  brought  at  all,  either  for  want  of  par- 
ties capable  of  suing,  or  because  the  law 
prohibits  the  bringing  of  an  action.  In 
such  cases  the  general  law  operates  as  a 
qualification,  or  tacit  condition  of  the  par- 
ticular statute."  Amy  v.  Watertown  (No. 
2),  130  U.  S.  320,  325,  32  L.   Ed.  953. 

84.  Duration. — But  when,  by  the  re- 
moval of  the  disabling  power,  the  right 
reverts,  the  question  in  a  case  where  the 
statute  is  afterwards  set  up  to  bar  a  suit, 
will  be,  "How  long  did  the  suspension 
vv'hich  it  caused  continue?"  And  the  op- 
eration of  the  statute  will  not  be  pre- 
vented for  a  longer  time  than  that  during 
which  the  suspension  was  an  enforced 
one.  Braun  v.  Sauerwein,  10  Wall.  218. 
19  L.  Ed.  895. 

85.  Government  within  the  rule. — Stat- 
utes of  limitations  are  enacted  upon  the 
presumption  that  one  having  a  well- 
founded  claim  will  not  delay  enforcing 
it  beyond  a  reasonable  time,  if  he  has 
the  power  to  sue.  Such  reasonable  time 
is  therefore  defined  and  allowed.  But  the 
basis  of  the  presumption  is  gone  when- 
ever the  ability  to  resort  to  the  courts 
has  been  taken  away.  In  such  a  case  the 
creditor  has  not  the  time  within  which  to 
bring  his  suit  that  the  statute  contem- 
plated he  should  have.  It  is  quite  ob- 
vious that  this  is  the  case,  as  well  where 
the  governinent  is  the  creditor  as  where 
the  creditor  is  a  citizen  of  the  govern- 
ment, and  if,  therefore,  tiie  runnine  of 
the  statute  is  suspended  in  favor  of  the 
citizen,  with  equal  reason  must  it  be  in 
faA'or  of  the  government.  United  States 
V.  Wiley,  11  Wall.  508,  513,  20  L.   Ed.  211. 

While  the  right  of  the  United  States 
government  to  sue  a  person  resident  in 
the  Confederacy,  unlike  that  of  one  of 
its  citizens,  remained  unimpaired  by  the 
state  of  war,  yet  its  ability  to  sue  was 
suspended,  and  therefore  the  statute  was 
suspended,  even  if  intended  to  be  applica- 
ble to  suits  brought  by  the  United  States, 
contrary  to  the  usual  rule.  United  States 
V.  Wiley,  11  Wall.  508,  513,  20  L.  Ed.  211. 
See.  also,  post,  "War,"  X,  D,  5,  g. 

Excuses  for  delay  in  settling  state 
boundaries. — See  the  title  BOUNDA- 
RIES, vol.  3,  pp.  500,  501. 
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the  legislative  power,  the  same  power  might  provide  a  remedy;  but  courts  can- 
not, on  that  account,  msert  in  the  statute  of  limitations  an  exception  which  the 
statute  does  not  contain.  It  has  never  been  determined  that  the  impossibility  of 
bringing  a  case  to  a  successful  issue,  from  causes  of  uncertain  duration,  though 
created  by  the  legislature,  shall  take  such  case  out  of  the  operation  of  the  act 
of  limitations,  unless  the  legislature  shall  so  declare  its  wilL^e 

Action  by  Joint  Tenants. — In  order  to  avoid  the  plea  of  the  statute  of  lim- 
itations to  an  action  by  joint  tenants,  it  is  necessary  to  show  that  all  the  plain- 
tiffs were  under  a  disability  to  sue.^' 

Evasion  of  Service  of  Process. — Mere  effort  on  the  part  of  the  defendant 
to  evade  service  surely  cannot  be  a  valid  answer  to  the  statutory  bar.  The  plain- 
tiff must  sue  out  his  process  and  take  those  steps  which  the  law  provides  for 
commencing  an  action  and  keeping  it  alivc^^ 

2.  Absence;  from  State; — a.  In  General. — Where  a  statute  of  limitations  con- 
tains an  exception  in  favor  of  or  against  nonresidents,  a  mere  temporary  return 
to  the  state  is  not  sufficient  to  take  the  case  out  of  the  exception  and  start  the 
statute  to  running.     He  must  have  become  a  resident. ^9 

b.  Of  Persons  Entitled  to  Sue. — Nonresidence  and  absence  from  the  state  of 
the  persons  entitled  to  sue  is  one  of  the  common  exceptions  to  the  running  of 
the  statute  of  limitations. ^^^     In  the  old  statutes  it  was  said  to  be  in  favor  of 


86.  Difficulty  in  prosecuting  remedy. — 

Mclver   v.    Ragan,   2   Wheat.    25,   30,   4    L. 
Ed.   175. 

Lands  lying  partly  in  Indian  country. — 
See  ante,  "Property  That  )>Iay  Be  Held 
Adversely,"  VIII,  B. 

87.  Action  by  joint  tenants. — Marsteller 
V.  McClean,  7  Cranch  156,  3  L.  Ed.  300. 
See  Shipp  v.  Miller,  2  Wheat.  316,  324,  4 
L.  Ed.  248. 

88.  Evasion  of  service  of  process. — 
Amy  V.  Watertown  (No.  2),  130  U.  S.  320, 
323,   32    L.    Ed.   953. 

An  alleged  conspiracy  of  the  officials 
and  residents  of  the  defendant  corporation 
to  prevent  a  service  of  process,  by  the 
resignation  of  the  mayor,  and  by  the  se- 
cret meeting  of  the  common  council  be- 
fore qualifying  and  organizing,  and  by 
their  immediately  resigning  their  offices 
after  the  transaction  of  some  necessary 
business,  is  not  a  valid  excuse.  This  is 
not  legal  fraud.  Amy  v.  Watertown  (No. 
2).  130  U.  S.  320,  323,  32  L.  Ed.  953. 

89.  Absence  from  state  in  general. — 
Bond  V.  Jay,  7  Cranch  350,  3  L.  Ed.  367. 

90.  Absence  from  state  of  persons  en- 
titled to  sue.— Piatt  v.  Vattier,  9  Pet.  405, 
415.  9  L.  Ed.  173,  where  it  was  said  that, 
in  regard  to  the  statute  of  limitations,  it 
is  clear,  that  the  full  time  had  elapsed,  to 
give  effect  to  that  bar,  upon  the  known 
analogy  adopted  by  courts  of  equity,  in 
regard  to  trusts  of  real  estate,  unless 
plaintifif's  predecessor  in  title  was  within 
one  of  the  exceptions  of  the  statute,  by 
his  nonresidence  and  absence  from  the 
state.  See,  also,  Strother  v.  Lucas,  12  Pet. 
410.  461,  9  L.   Ed.   1137. 

Alabama. — The  cestui  que  trusts  resid- 
ing in  a  foreign  country,  the  statute  of 
limitations  of  Alabama  did  not  begin  to 
run  until  a  demand  was  made  upon  the 
executor  for  the  money.  His  retaining  it 
during  that   time   is   no   evidence   that   he 


did  not  intend  to  account  for  it.  Taylor 
V.  Benham,  5  How.  233,  12  L.  Ed.  130. 

Ohio. — The  statute  of  limitations  of 
Ohio  does  not  run  against  nonresidents 
of  the  state.  Brush  v.  Ware,  15  Pet.  93, 
108,    10   L.    Ed.    672. 

Vermont, — Society  for  the  Propagation 
of  the  Gospel  v.  Pawlet,  4  Pet.  480,  508, 
7  L.   Ed.  927. 

Nonresident  merchant  creditor  and  resi- 
dent debtor. — The  exception,  in  the  Mary- 
land statute  of  limitations,  in  favor  of  "such 
accounts  as  concern  the  trade  or  merchan- 
dise between  merchant  and  merchant,, 
their  factors  and  servants,  which  are  not 
residents  within  this  province,"  applies 
to  dealings  between  a  merchant  creditor,, 
residing  out  of  Maryland,  and  a  debtor 
residing  in  Maryland.  Bond  v.  Jay,  7 
Cranch  350,  3  L.  Ed.  367. 

And  in  order  to  take  the  case  out  of 
the  exception,  it  is  not  sufficient  to  aver, 
that  the  creditor  returned  to,  came,  and 
was  within  the  'State  of  Maryland,  after 
the  cause  of  action  accrued,  and  more 
than  three  years  before  bringing  the  suit. 
He  must  have  become  a  resident  in  order 
to  start  the  statute  to  running.  Bond  v. 
Jay,  7  Cranch  350,  3  L.  Ed.  367.  See  ante,. 
"Actions    of   Account,"   VII,    H,   2. 

Heirs  of  nonresident  patentee. — The 
statute  of  limitations  of  Kentucky  is  a 
bar  to  the  claims  of  an  heir  to  a  nonresi- 
dent patentee,  holding  under  a  grant  from 
the  state  of  Kentucky,  founded  on  war- 
rants issued  out  of  the  land  office  of  Vir- 
ginia, prior  to  the  separation  of  Kentucky 
from  Virginia,  if  possession  has  been 
taken  in  the  lifetime  of  the  patentee.  Had 
the  land  descended  to  the  heirs,  before  a 
cause  of  action  existed,  by  an  adverse 
possession,  the  statute  could  not  operate 
against  them,  until  they  came  within  the 
state;  if  adverse  possession  commenced 
prior    to    the    decease    of    the    nonresident 
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"persons  beyond  seas,"   following  the  English   statute. ^^ 

Construction  of  Term  "Beyond  Seas.'' — In  construing  the  expression 
"beyond  seas"  used  to  create  an  exception,  in  favor  of  a  plaintiff  in  that  con- 
dition, from  the  operation  of  the  statute,  the  construction  given  thereto  by  the 
courts  of  that  state  will  be  followed.  This  construction  usually  has  been  that 
the  expression  is  equivalent  to  "out  of  the  state."^^  jj^  others  a  literal  construc- 
tion has  been  given  to  them,  and  where  the  state  decisions  have  held  it  to  mean 
literally  "without  the  United  States,"  the  federal  courts  have  followed  them.^^ 
But  coming  into  the  country  starts  the  statute  to  running.^^ 


patentee,  his  heirs  are  limited  to  ten  years 
from  the  time  of  the  decease  of 
their  ancestor,  for  the  assertion  of  their 
claim.  Lewis  v.  Marshall,  5  Pet.  470,  8  L. 
Ed.   195. 

91.  Persons  beyond  seas. — Davie  v. 
Briggs,  97  U.  S.  628,  24  L.  Ed.  1086;  Green 
V.  Neal,  6  Pet.  291,  300,  8  L.   Ed.  402. 

District  of  Columbia. — Persons  beyond 
seas  were  within  the  exceptions  contained 
in  the  statute  of  limitations  originally 
applicable  in  this  district,  but  this  excep- 
tion was  abolished  in  1865.  Hogan  v. 
Kurtz,  94  U.  S.  773,  778,  24  L.  Ed.  317. 

The  countries  of  Washington  and 
Alexandria  together  constituted  the  terri- 
tory of  Columbia,  and  were  united  under 
one  territorial  government.  Residents  of 
the  county  of  Alexandria  were  not 
"beyond  seas,"  in  respect  to  the  county 
of  Washington.  Bank  v.  Dyer,  14  Pet.  141, 
10  L.  Ed.  391. 

Michigan. — The  original  manuscript  of 
the  laws  for  the  territory  of  Michigan 
left  out  the  saving  of  "beyond  seas"  in 
the  state  of  limitations,  but  the  published 
law  contained  this  exception.  It  ought 
now  to  be  considered  as  included.  Pease 
V.  Peck,  18  How.  595,  15  L.  Ed.  518. 

Maryland. — Bank  v.  Dyer  14  Pet.  141, 
10  L.  Ed.  391;  Rhodes  v.  Bell,  2  How. 
397,  405,  11  L.  Ed.  314. 

North  Carolina  and  Tennessee. — "North 
Carolina,  in  common  with  most  of  the  old 
states,  adopted  the  language  of  the  statute 
of  James,  in  its  act  of  limitations.  This 
was  the  law  of  Tennessee,  before  its 
separation  from  that  state,  and  continues 
so  to  this  day."  Shelby  v.  Guy,  11  Wheat. 
361,  366,  6  L.  Ed.  495. 

92.  Construction  of  term  "beyond 
seas." — Faw  v.  Roberdeau,  3  Cranch  174, 
2  L.  Ed.  402;  Murray  v.  Baker,  3  Wheat. 
541,  4  L.  Ed.  454;  Bank  v.  Dyer,  14  Pet. 
141,  10  L.  Ed.  391;  Green  v.  Neal,  6  Pet. 
291,  300,  8  L.  Ed.  402;  Rhodes  v.  Bell,  2 
How.  397,  405,  11  L.  Ed.  314;  Davie  v. 
Briggs,   97   U.    S.    628,   24   L.    Ed.   1086. 

In  Faw  V.  Roberdeau,  3  Cranch  174,  3 
L.  Ed.  402,  the  federal  supreme  court,  in 
considering  the  meaning  of  the  words  "out 
of  this  commonwealth,"  as  employed  in 
a  Virginia  statute  of  limitations,  said: 
"Peyond  sea  and  out  of  the  state  are 
analogous  expressions,  and  are  to  have 
the  same  construction."  In  Murray  v. 
Baker,  3  Wheat.  641,  4  L.  Ed.  454.  involv- 
ing the   construction  of  a   Georgia  statute 


of  limitation,  the  federal  court  held  that 
the  words  "beyond  the  seas"  must  be  held 
to  be'  equivalent  to  "without  the  limits 
of  the  state."  In  Bank  v.  Dyer,  14  Pet. 
141,  10  L.  Ed.  391,  the  same  views  were 
expressed  as  to  a  Maryland  statute  of  lim- 
itations. While  the  court  in  that  case  ap- 
proved the  interpretation  of  the  words 
"beyond  the  seas"  as  given  in  previous 
decisions,  it  said  that  its  construction  was 
in  harmony  with  the  uniform  decisions 
of  the  courts  of  Maryland.  Davie  v.  Briggs, 
97  U.  S.  628,  637,  24  L.  Ed.  1086.  See, 
also,  Shelby  v.  Guy,  11  Wheat.  361,  366, 
6  L.  Ed.  495. 

Virginia.— Shelby  v.  Guy,  11  Wheat.  361, 
368,  6  L.  Ed.  495;  Faw  v.  Roberdeau,  3 
Cranch  174,  2   L.  Ed.  402. 

Georgia. — Murray  v.  Baker,  3  Wheat. 
541,  4   L.   Ed.  454. 

Maryland. — Bank  v.  Dyer,  14  Pet.  141, 
10  L.  Ed.  391;  Rhodes  v.  Bell,  2  How.  397, 
405,  11  L.  Ed.  314. 

Tennessee.— Shelby  v.  Guy,  11  Wheat. 
361.  6  L.  Ed.  495. 

93.  Without  the  United  States.— Davie  v 
Briggs,  97  U.  S.  628,  24  L.  Ed.  1086;  Green 
V.   Neal,  6   Pet.   291,  300,  8   L.   Ed.   402. 

North  Carolina. — The  federal  supreme 
court  adopts  the  construction  of  the  su- 
preme court  of  North  Carolina  that  the 
term  "beyond  the  seas,"  where  it  occurs 
in  the  statute  of  limitations  of  that  state, 
means  "without  the  United  States."  Davie 
V.    Briggs,  97   U.   S.  628,  24   L.   Ed.   1086. 

Pennsylvania.— Ward  v.  Hallam,  2  Dall. 
217,  1  L.  Ed.  355. 

94.  Coming  into  the  country  starts  the 
statute  running. — The  act  of  limitations 
runs  against  a  person  beyond  sea,  from 
the  time  of  his  coming  into  the  country. 
Bond  V.  Jay,  7  Cranch  350,  354,  3  L.  Ed. 
367. 

If  an  act  of  limitations  have  a  clause 
"saving  to  all  persons  non  compos  mentis, 
femes  covert,  infants,  imprisoned,  or  out 
of  the  commonwealth,  three  years  after 
their  several  disabilities  removed,"  a  cred- 
itor, resident  of  another  state,  removes  his 
disability  by  coming  into  the  common- 
wealth, even  for  temporary  purposes;  pro- 
vided, the  debto"  be  at  that  time  within 
the  commonwealth.  Faw  v.  Roberdeau,  3 
Cranch   174,  2   L.   Ed.  402. 

Presence  of  factor  or  agent  selling 
goods. — An  agent  for  collecting  of  debts 
merely  is  not  a  factor,  within  the  meaning 
of  the  13th  section  of  the  act  of  limitations 
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Repeal  Not  Retroactive. — By  a  law  of  the  state  of  Illinois,  passed  in  1827, 
"every  action  of  covenant  shall  be  commenced  within  sixteen  years  after  the 
cause  of  such  action  shall  have  accrued,  and  not  after."  But  by  a  proviso,  per- 
sons beyond  the  limits  of  the  state  were  exempted  from  the  operation  of  the 
law,  and  might  bring  the  action  at  any  time  within  sixteen  years  after  coming 
within  the  state.  Afterwards,  in  1837,  this  proviso  was  repealed.  Held  that  the 
statute  of  1827  begins  to  run,  as  to  nonresidents,  from  the  time  of  the  repeal  of 
the  saving  clause,  in  1837,  and  not  before. ^^ 

Effect  of  Treaty  of  Peace  with  Great  Britain. — See  post,  "Suspension  by 
War  of  Revolution,"  X,  D,  5,  g,  (3). 

Foreign    Corporations. — See  ante,   "Foreign   Corporations,"  V,   B,   3. 

c.  Absence,  Ahscondnicnt  or  Concealment  of  Defendant — (1)  In  General. — 
At  Common  Law  and  under  Statute  of  James. — InabiHty  to  serve  process 
on  a  defendant  has  never  been  deemed  an  excuse  for  not  commencing  an  action 
within  the  prescribed  period.  The  statute  of  James  made  no  exception  to  its 
own  operation  in  case  where  the  defendant  departed  out  of  the  realm,  and 
could  not  be  served  with  process.  Hence  the  courts  held  that  absence  from  the 
realm  did  not  prevent  the  statute  from  running.^'^ 

Later  Statutes. — This  difficulty  was  remedied  by  the  act  of  4  and  5  Anne, 
c.  16,  §  19,  which  declares  that  if  any  person,  against  whom  there  shall  be  any 
one  cause  of  action,  be  at  the  time  of  such  action  accrued  beyond  the  seas,  the 
action  may  be  brought  against  him  after  his  return,  within  the  time  limited  for 
bringing  such  actions.  Most  of  the  states  have  similar  acts.^"  And  there 
may  be  a  discrimination  made  between  resident  and  nonresident  creditors,  sus- 
pending the  statute  as  to  the  former  only.^^ 

(2)     When  Cause  of  Action  Accrues. — Under  an  exception  to  the  operation 


of  Virginia,  which  provides  "that  all  suits 
hereafter  brought  in  the  name  or  names 
of  any  person  or  persons  residing  beyond 
the  seas,  or  out  of  this  country,  for  the 
recovery  of  any  debt  due  for  goods  ac- 
tually sold  and  delivered  here,  by  his  or 
their  factor  or  factors,  shall  be  commenced 
and  prosecuted  within  the  time  appointed 
and  limited  by  this  act  for  bringing  the 
like  suits,  and  not  after,  notwithstanding 
the  saving  herein  before  contained,  to 
persons  beyond  the  seas,  at  the  times  their 
causes  of  action  accrued."  Hopkirk  v. 
Bell,  3  Cranch  454,  456,  2   L.   Ed.  497. 

95.  Repeal  not  retroactive. — Lewis  v. 
Lewis,  7  How.  776,  12  L.  Ed.  909.  See, 
also,  Ross  V.  Duval,  13  Pet.  45,  62,  10  L. 
Ed.  51,  construing  a  similar  repeal  as  to 
a  Virginia  statute. 

96.  At  common  law  and  under  statute 
•of  James. — Amy  v.  Watertown  (No.  2), 
130  U.  S.  320,  326,  32   L-    Ed.  953. 

Where  the  legislature  has  not  seen  fit 
to  make  any  saving  in  an  act  of  limitations 
in  favor  of  distant  creditors,  the  court 
cannot  interpolate  it.  Bacon  v.  Howard, 
20  How.  22,  25,  15  L.  Ed.  81L 

97.  Later  statutes. — Amy  v.  Watertown 
(No.  2),  130  U.  S.  320,  326,  32  L.   Ed.  953. 

"An  examination  of  the  statutes  of  the 
different  states  shows  a  great  similarity 
in  their  provisions.  They  generally  pro- 
vide that  if  a  person  shall  be  out  of  the 
state  when  the  cause  of  action  accrues 
against  him,  the  statute  does  not  begin 
to  run  until  he  returns  into  the  state;  if, 
after    the    cause    of    action     has    accrued, 


such  person  shall  depart  from  and  reside 
out  of  the  state,  the  time  of  his  absence 
shall  not  be  taken  to  be  a  part  of  the  time 
limited  for  the  commencement  of  the  ac- 
tion. As  to  a  resident  of  the  state  where 
the  action  is  brought,  his  temporary 
absences  after  the  cause  of  action  shall 
have  accrued  do  not  suspend  the  run- 
ning of  the  statute.  As  to  a  nonresident 
debtor,  however  long  his  absence  may  be 
continued,  he  takes  no  benefit  from  the 
statute.  Temporary  returns  do  not  put  the 
statute  in  motion.  So  long  as  he  con- 
tinues to  reside  in  another  state,  so  long 
he  is  liable  to  an  action  in  the  state  in 
which  he  is  sued.  These  provisions  are 
found  in  substance  in  the  statutes  of 
Maine,  Massachusetts,  New  Jersey,  Ver- 
mont, New  Hampshire,  Michigan,  Wis- 
consin, Arkansas,  Oregon,  and  Iowa." 
Tioga  Railroad  v.  Blossburg,  etc..  Rail- 
road,  20  Wall.    137,   145,   22   L.   Ed.   331. 

New  York. — "The  state  of  New  York 
is  not  singular,  therefore,  in  providing  or 
in  holding  that  although  a  debtor  may 
have  been  from  time  to  time  within  the 
state,  yet  while  he  is  a  resident  of  another 
state,  and  until  he  becomes  a  resident  of 
New  York,  he  cannot  ask  the  protection 
of  the  statute  of  limitation."  Tioga  Rail- 
road V.  Blossburg,  etc.,  Railroad,  20  Wall. 
137,  145,  22  L.   Ed.  331. 

Wisconsin. — Chemung  Canal  Bank  v. 
Lowery,  93   U.  S.  72,  77,  23  L.  Ed.  806. 

98.  Constitutionality. — Chemung  Canal 
Bank  v.  Lowery,  93  U.  S.  72,  23  L.  Ed. 
806.  See  the  title  CONSTITUTIONAL 
LAW,   vol.    4,   p.   479. 
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of  the  statute  of  limitations,  where  the  debtor  was  absent  from  the  state  when 
the  cause  of  action  accrued,  absence  is  sufficient  to  avert  the  bar,  because  the 
statute  did  not  commence  to  run  until  the  return  of  the  debtor  into  the  state, 
and  such  return  must  be  open  and  notorious,  so  that  a  creditor  might  with 
reasonable  diligence  find  his  debtor  and  serve  him  with  process. ^^ 

(3)  After  Cause  of  Action  Accrues. — Where  the  cause  of  action  has  accrued 
before  the  departure  from  the  state,  there  must  be  an  intention  to  take  up  a 
fixed  abode  elsewhere,  at  least  for  a  time.^ 

(4)  Absconding  or  Concealing  Himself. — The  statutes  of  some  states  provide 
that  where  action  is  prevented  by  absconding  or  concealment  of  defendant,  the 
statute  does  not  run.^ 

3.  Re;moval  from  One;  County  to  Another. — A  defendant  who  removes 
from  one  county  to  another,  in  Virginia,  is  not  thereby  prevented  from  pleading 
the  act  of  limitations,  unless  the  plaintiff  has  been,  by  such  removal,  actually  de- 
feated or  obstructed  in  bringing  or  maintaining  his  action.^ 

4.  Death  of  Party. — See  the  title  Executors  and  Administrators,  vol.  6. 


99.   When    cause    of    action     accrues. — 

Barney  v.  Oelrichs,  138  U.  S.  529,  534,  34 
L.  Ed.  1037.  See,  also,  Amy  v.  Watertown 
(No.  2),  130  U.  S.  320,  326,  32  L.  Ed.  953; 
Bauserman  v.  Blunt,  147  U.  S.  647,  657,  37 
L.  Ed.  316;  Tioga  Railroad  Blossburg, 
■etc..  Railroad,  20  Wall.  137,  145,  22  L.  Ed. 
331. 

The  Kansas  statute  of  limitations  did 
not  run  while  the  debtor  was  personally 
absent  from  the  state,  notwithstanding 
that  he  continued  to  have  a  usual  place 
of  residence  in  the  state,  where  service  of 
a  summons  could  be  made  on  him.  Bauser- 
man V.  Blunt,  147  U.  S.  647,  657,  37  L.  Ed. 
31G. 

The  Virginia  statute  of  limitations 
providing  that  "where  any  such  right  as 
is  mentioned  in  this  chapter  shall  accrue 
against  a  person  who  had  before  resided 
in  this  state,  if  such  person  shall,  by  de- 
parting without  the  same,  or  by  abscond- 
ing, etc.,  obstruct  the  prosecution  of 
such  right,  the  time  that  such  obstruction 
may  have  continued  shall  not  be  com- 
puted as  any  part  of  the  time  within 
which  the  said  right  might  or  ought  to 
have  been  prosecuted.  *  *  *"  Code  of 
Virginia,  1873,  1002,  c.  146,  §  20,  has  no 
application  to  a  case  where  the  defendant 
removed  from  Virginia  before  he  made 
any  contract  with  the  plaintiff.  Embrey  v. 
Jemison,  131  U.  S.  336,  350,  33  L.  Ed.  172. 

"The  statute,  so  far  as  it  relates  to 
obstructions  caused  by  a  defendant  hav- 
ing departed  from  the  state,  means  that, 
being  a  resident  of  Virginia  when  the 
cause  of  action  accrues  against  him,  and 
being  then  suable  in  that  state,  the  de- 
fendant shall  not,  in  computing  the  time 
in  which  he  must  be  sued,  have  the 
benefit  of  any  absence  caused  by  his  de- 
parture after  such  right  of  action  accrued, 
and  before  the  e.xpiration  of  the  period 
limited  for  the  bringing  of  suit."  Embrey 
^^  Jemison,  131  U.  S.  336,  352,  33  L.  Ed. 
172. 

1.     After     cause     of   action   accrues. — 

7  U  S  Enc— 63 


Barney  7'.  Oelrichs,  138  U.  S.  529,  536,  34 
L.  Ed.  1037;  Tioga  Railroad  v.  Blossburg. 
etc..  Railroad,  20  Wall.  137,  145,  22  L.  Ed. 
331. 

The  residence  out  of  the  state  which 
operated  to  suspend  the  running  of  the 
statute  as  to  a  cause  of  action  which  has 
already  accrued  against  such  person, 
under  §  100  of  the  New  York  code  of 
civil  procedure  of  1849,  as  originally 
framed,  was  a  fixed  abode  entered  upon 
with  the  intention  to  remain  permanently, 
at  least  for  a  time,  for  business  or  other 
purposes.  Barney  v.  Oelrichs,  138  U.  S. 
529,  536,  34  L,.  Ed.  1037. 

"The  same  conclusion  has  been  reached 
in  effect  by  many  of  the  state  courts,  and 
reference  to  decisions  in  Massachusetts, 
Maine,  Vermont  and  New  Hampshire  will 
be  found  in  the  well-considered  opinion 
of  the  supreme  court  of  Illinois  in  Pells 
V.  Snell,  130  Illinois  379,  where  the  terms 
of  the  statute  were  nearly  identical  with 
those  of  that  of  New  York,  and  the  court 
approved  the  definition  of  'residence'  as 
given  in  Matter  of  Wrigley,  8  Went.  134; 
Frost  V.  Brisbin,  19  Wend.  11;  and  Board- 
man  7'.  House,  18  Wend.  512."  Barney  v. 
Oelrichs,  138  U.  S.  529,  536,  34  L.  Ed. 
1037. 

2.  Absconding  or  concealing  himself. — 
Games  z'.  Miller,  111  U.  S.  395.  398,  28  L- 
Ed.    466. 

The  law  of  Missouri,  Rev.  Stat.,  §  3244. 
provides,  that  if  any  person,  by  abscond- 
ing or  concealing  himself,  prevent  the 
commencement  of  an  action,  such  action 
may  be  commenced  within  the  time  limited 
bj'  the  statute,  after  the  commencement 
of  such  action  shall  have  ceased  to  be  so 
prevented.  This  excuse  for  not  sooner 
bringing  suit  is,  therefore,  available  in  an 
action  at  law  and  is  not  a  ground  of 
equity  jurisdiction.  Games  v.  Miller,  111 
U.   S.  395,  398,  28   L.   Ed.   466. 

3.  Removal  from  one  county  to  an- 
other.— Wilson  V.  Koontz,  7  Cranch  202, 
3  L.  Ed.  315. 
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pp    162,  181,  187.     See,  also,  ante,  "Actions  to  Enforce  Claims  against  Deced- 
ents," VII,  F.  ...  ,    ,  u     1        r       . 

a.  Plaintiff.— Where  a  statute  of  limitation  is  suspended  by  law  for  two  pe- 
riods, one  before  granting  of  letters  of  administration  and  one  after  same, 
the  former  not  to  exceed  six  months,  the  statute  is  only  suspended  in  favor  of 
the  representative  of  a  deceased  plaintiff,  under  the  first  period,  for  the  actual 
time  elapsed  before  such  granting  of  letters,  etc.,  not  over  six  months.*  Even 
if  the  running  of  the  statute  is  suspended  in  favor  of  a  decedent's  estate  until 
certain  steps  are  taken,  which  it  is  in  the  executor's  power  to  have  done  at  any 
time,  he  can  hardly  claim  that  his  own  voluntary  delay  should  extend  the  period 
which  equity  considers  reasonable   for  the  institution  of  a   suit.^ 

Adverse  Possession. — The  construction  of  the  act  of  limitations,  that  if  ad- 
verse possession  be  taken  in  the  lifetime  of  the  ancestor,  and  be  continued 
for  twenty  years,  and  for  ten  years  after  the  death  of  the  ancestor,  no  entry 
having  been  made  by  the  ancestor  or  those  claiming  under  him,  the  entry  is 
barred,  is  established  by  the  decisions  of  the  federal  supreme  court,  as  well  as 
of  the  courts  of  Kentucky.*^ 

After  Commencement  of  Action  or  Suit. — If  a  man  dies  after  commenc- 
ing an  action,  and  it  abates  by  his  death,  and  the  limitation  of  time  for  bring- 
ing another  action  expires  before  the  appointment  of  an  executor  or  administra- 
tor, the  courts  have  held,  that  as  there  is  no  person  to  bring  suit,  the  statute  is 
suspended  for  a  reasonable  period,  in  order  to  give  an  opportunity  to  those  in- 
terested to  have  the  proper  representative  appointed."^ 

b.  Defendant. — Where  the  state  law  suspends  the  statute  until  an  administra- 
tor has  been  appointed,  this  suspension  will  not  ordinarily  continue  longer  than 
would  be  sufficient  to  enable  the  creditor  to  have  an  administrator  appointed.^ 


4.  Plaintiff — New  York  statute. — Kirby 
V.  Lake  Shore,  etc.,  Railroad,  120  U.  S.  130, 
139,  30  L.  Ed.  569.  See  the  title  EX- 
ECUTORS AND  ADMINISTRATORS, 
vol.   6,  p.   181. 

5.  Voluntary  delay. — Kirby  v.  Lake 
Shore,  etc.,  Railroad,  120  U.  S.  130,  140, 
30  L.   Ed.   569. 

And  the  time  of  granting  the  ancillary 
letters  testamentary  in  New  York  cannot 
afifect  the  question,  as  the  executor  could 
have  had  same  at  any  time  and  he  can- 
not by  his  voluntary  delay  extend  the  time 
for  suing.  Kirby  v.  Lake  Shore,  etc.. 
Railroad,  120  U.  S-  130,  140,  30  L.  Ed.  569. 

In  Texas  the  statute  having  commenced 
to  run  against  a  party,  was  not  suspended 
by  his  death,  and  had  been  running  more 
than  fourteen  years  at  the  commencement 
of  the  suit.  Miller  v.  Texas,  etc.,  R.  Co., 
132  U.  S.  662,  692,  33_  L.   Ed.  487. 

6.  Adverse  possession. — Sicard  v.  Davis, 
6  Pet.  124,  8  L.  Ed.  342;  Miller  v.  Mcln- 
tyre,  6  Pet.  61,  8  L.  Ed.  320;  Barr  v. 
Gratz,  4  Wheat.  213,  4  L.  Ed.  553;  Lewis 
V.  Marshall,  5  Pet.  470,  8  L.  Ed.  195. 

Where  at  least  twenty-six  years  elapsed 
after  the  adverse  possession  was  taken 
by  the  defendants,  before  suit  was  brought 
against  them  by  the  complainants,  and 
nineteen  years  from  the  decease  of  their 
ancestor,  the  statute  of  limitations  of  Vir- 
ginia being  made  the  statute  of  Kentucky 
by  adoption,  in  1792;  if  the  adverse  pos- 
session which  had  been  held  for  several 
years  commenced  at  that  time,  or  when 
the  constitution  formed  by  Kentucky  was 


sanctioned  by  congress,  it  would  give  a 
possession  of  about  twenty-two  years; 
eighteen  or  nineteen  of  which  were  sulj- 
sequent  to  the  decease  of  the  complain- 
ants' ancestor;  upon  these  facts,  the  stat- 
ute of  limitations  of  Kentucky  is  a  bar  to 
a  claim  of  the  land  by  the  complainants. 
Miller  v.  Mclntyre,  6  Pet.  61,  8  L.  Ed. 
320. 

The  adverse  possession  was  taken,  in 
this  case,  in  the  spring  of  1788  or  1789;  in 
the  spring  of  1796,  the  ancestor  of  the 
complainants  died,  and  his  heirs  brought 
suit  against  the  present  defendants,  in 
1815;  some  of  the  complainants  were  not 
of  full  age  in  1804.  Unless  the  disability 
be  shown  to  exist,  so  as  to  protect  the 
right  of  the  complainants,  the  effect  of 
the  statute,  on  that  ground,  cannot  be 
avoided.  Miller  v.  Mclntyre,  6  Pet.  61,  8 
L^  Ed.  320. 

District  of  Columbia. — Where  ten  years 
of  the  period  of  adverse  possession  had 
not  run  after  the  death  of  plaintiff's  par- 
ents, or  after  the  conveyance  to  him  and 
before  suit  was  commenced,  a  verdict 
should  have  been  rendered  for  the  heir. 
Davis  v.  Coblens,  174  U.  S.  719,  725,  43  L- 
Ed.  1147.  See,  also,  Holtzman  v.  Douglas, 
168  U.  S.  278,  42  L.  Ed.  466;  Hogan  v. 
Kurtz,  94  U.  S.  773,  780,  24  L.  Ed.  317; 
Davis  V.  Coblens,  174  U.  S.  719,  724,  43 
L.  Ed.  1147. 

7.  After  commencement  of  action  or 
suit.-»Amy  v.  Watertown  (No.  2),  130  U. 
S.    320.    32    L.    Ed.    953. 

8.  Duration   of  suspension. — Bauserman 


LIMITATION  OF  ACTIONS,  BTi 


995 


And  it  has  been  held  that  the  want  of  a  competent  plaintiff  to  sue  the  estate  did 
not  take  the  case  out  of  the  statute  declaring  all  claims  barred  if  not  exhibited 
in  two  years. ^ 

Party   in   Adverse   Possession. — Where   the   person   in  adverse   possession 
dies  before  the  statute  has  run,   the  heir   ordinarily  has  a  certain  time  longer 


V.  Blunt,  147  U.  S.  647,  658,  37  L.  Ed. 
316. 

Kansas. — Bauserman  v.  Blunt,  147  U.  S. 
647,  658,  37  L-   Ed.  316. 

"The  operation  of  the  statute  of  limita- 
tions of  Kansas  is  suspended  after  the 
death  of  the  debtor  for  the  fifty  days  only, 
during  which  the  creditor  could  not  apply 
for  the  appointment  of  an  administrator, 
or,  at  most,  for  a  reasonable  time  after 
the  expiration  of  the  fifty  days."  Bauser- 
man V.  Blunt,  147  U.  S.  647,  660,  37  L.  Ed. 
310. 

Applying  the  rule  thus  established  to 
the  facts  of  this  case,  as  alleged  in  the  peti- 
tion and  admitted  by  the  demurrer,  and 
taking  the  statement  of  those  facts  as 
strongly  as  possible  in  favor  of  the  plain- 
tiff, the  time  which  elapsed  from  the  ma- 
turity of  the  note  on  July  2,  1875,  to  the 
commencement  of  this  action  on  February 
13,  1886,  was  ten  years,  seven  months  and 
eleven  days;  the  allegation  that  the  debtor 
before  his  death  was  absent  from  the 
state  "for  more  than  five  years"  cannot  be 
treated  as  definitely  describing  a  longer 
period  than  five  years  and  one  day;  and 
after  deducting  that  period  there  remain 
five  years,  seven  months  and  ten  days; 
from  which,  if  we  deduct  the  five  years' 
period  of  limitation,  as  well  as  the  fifty 
days  next  after  the  debtor's  death,  during 
which  the  creditor  could  not  have  applied 
for  administration,  there  still  remain  five 
months  and  twenty  days.  Held,  that  his 
delay  for  that  time,  being  more  than  thrice 
the  period  of  fifty  days  next  after  the 
debtor's  death  which  was  allowed  for  the 
next  of  kin  to  obtain  administration,  was, 
upon  the  facts  appearing  by  this  record, 
and  without  any  suggestion  that  the  plain- 
tiff was  ignorant  of  his  brother's  death, 
clearly  unreasonable,  and  could  not  pre- 
vent or  postpone  the  running  of  the  stat- 
ute of  limitations.  Bauserman  v.  Blunt,  147 
U.    S.    647,    660,    37    L.    Ed.    316. 

Louisiana. — "It  is  well  settled  in  Louis- 
iana that  when  a  claim  against  a  succes- 
sion has  been  formally  acknowledged,  by 
the  executor  or  administrator,  no  suit 
should  be  brought  upon  it,  and  no  suit  or 
other  proceeding  is  necessary  to  prevent 
prescription  as  long  as  the  property  of 
the  succession  remains  in  the  hands  ci 
the  executor  or  administrator  under  ad- 
ministration." Mayfield  v.  Richards.  115 
U.  S.  137,  141,  29  L.  Ed.  334;  Johnson  v. 
Waters,  111  U.   S.   640,  28  L.    Ed.    547. 

Georgia.— Mills  v.  Scott.  99  U.  S.  25, 
28.  25  L.  Ed.  294.  See  the  title  EXE- 
CUTORS AND  ADMINISTRATORS, 
vol.   6.  p.   163. 

Tennessee. — By  the  Code  of  Tennessee 


(1884),  §  3454  "the  time  between  the  death 
oi  a  person  and  the  grant  of  letters  tes- 
tamentary or  of  administration  on  his  es- 
tate, not  exceeding  six  months,  and  the 
six  months  within  which  a  personal  repre- 
sentative is  exempt  from  suit,  is  not  to 
be  taken  as  a  part  of  the  time  limited  for 
commencmg  actions  which  lie  against  the 
personal  representative."  Johnson  v 
Risk,   137  U.   S.   300,  305,   34  L.    Ed.  683. 

Under  §  3454,  construed  with  §  3117, 
the  resident  creditor  has  two  years  and  a 
half  after  qualification  of  the  personal  rep- 
resentative, in  which  to  sue  on  demands 
not  barred  by  the  general  statute.  Johnson 
V.   Risk,  137  U.  S.  300,  308,  34  L.  Ed.  683. 

And  when  the  general  statute  has  com- 
menced to  run  in  the  debtor's  lifetime, 
death  suspends  its  operation  for  not  ex- 
ceeding six  months  after  that  event,  and 
prior  to  the  grant  of  letters  testamentary 
or  of  administration,  and  suit  cannot  be 
commenced  against  the  administrator  for 
the  six  months  following  such  grant. 
Johnson  v.  Risk,  137  U.  S.  300,  308,  34  L 
Ed.    683. 

Arkansas.— Under  the  laws  of  the  state  of 
Arkansas  the  general  statute  of  limitations 
runs  from  the  maturity  of  the  contract  to 
the  granting  of  administration  upon  the 
estate  of  the  deceased  defendant,  when 
the  general  statute  ceases  to  run  and  the 
statute  of  limitations  applicable  to  the 
estates  of  deceased  persons  begins  to  run. 
Ross  V.  Jones,  22  Wall.  576,  585,  22  L  Ed 
730. 

9.  Undiscovered  fraud  and  want  of  com- 
petent plaintiff  to  sue  estate  of  decedent. 

— A  claim  of  persons  under  disability,  and 
residing  out  of  the  state  and  with  no  guard- 
ian appointed  within  the  state,  alleged  to 
be  founded  in  fraud  committed  by  a  de- 
cedent in  a  trust  relationship  to  the  plain- 
tiff and  concealed  from  them  or  not  dis- 
covered until  after  the  expiration  of  the 
time  allowed  by  the  statute  of  Arkansas 
governing  claims  against  estates  of  de- 
ceased persons,  as  follows:  "All  demands 
not  exhibited  to  the  executor  or  adminis- 
trator as  required  by  this  act,  before  the 
end  of  two  years  from  the  granting  of 
letters,  shall  be  forever  barred;"  has  been 
held  to  be  within  this  statute.  It  is  not 
taken  out  of  the  statute  by  the  fact  that 
decedent  was  in  equity  their  representa- 
tive and  guardian  de  son  tort  and  trustee, 
so  that  upon  his  death,  and  until  they  ar- 
rived at  age,  there  was  no  one  competent 
to  make  a  demand  against  his  administra- 
tor, within  the  terms  of  the  statute.  Mor- 
gan V.  Hamlet,  113  U.  S.  449,  28  L.  Ed. 
1043. 
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in  which  to  sue.^^ 

5.  DiSABiuTiES — a.  General  Rules  and  Principles  Relating  to  Persans  under 
Disabilities— (!)  Application  of  Term  Disability.— Person  Having  Right  of 
Action. — The  disability  cannot  have  reference  to  a  person  in  whom  no  right 
of  action  exists. ^^ 

One  of  Several  Joint  Owners. — If  any  one  joint  owner  be  under  disabiHty, 
it  brings  the  entry  within  the  saving  of  the  proviso,  as  to  all  the  other  owners. ^^ 

Joint  Personal  Actions. — In  order  to  avoid  the  plea  of  the  statute  of  limita- 
tions to  a  personal  action  by  joint  tenants,  it  is  necessary  to  show  that  all  the 
plaintiffs  were  under  a  disability  to  sue.^^ 

(2)  Time  Allozced  after  Removal. — The  statutes  of  most  of  the  states,  where 
the  disability  of  infancy,  coverture,  insanity,  etc.,  exists  in  the  party  entitled 
to  sue  when  the  cause  of  action  arises,  allow  a  certain  period  for  suit  after  the 
disability  is  removed,  or  suspend  the  statute  entirely  during  same.^^  And  so 
under  the  original  statute  of  21  James  I,  c.  IG.^''^ 

(3)  Cumulative  Disabilities. — The  statute  of  limitations,  when  it  begins  to  run, 
will  not  be  arrested  by  any  subsequent  disability;  and  a  party,  claiming  the  ben- 
efit of  its  exceptions,  can  only  avail  himself  of  the  disability  which  existed  when 
the  right  of  action  first  accrued. ^^     In  most  of  the  state  statutes  of  limitation 


10.  Adverse  possession — Extension  in 
favor  of  heirs. — This  is  ten  years  in  the 
District  of  Columbia.  Davis  v.  Coblens, 
174  U.   S.   719,  724,  43  L.   Ed.   1147;   Sicard 

V  Davis,  6  Pet.  124,  8  L.  Ed.  342;  Miller 
V.   Mclntyre,  6  Pet.  61,  65,  8  L.  Ed.  320. 

11.  Must  relate  to  person  having  right 
of  action.— :Meeks  v.  Olpherts,  100  U.  S. 
564,  568,  25  L.  Ed.  735. 

12.  One  of  several  joint  owners. — Shipp 

V  Miller,  2  Wheat.  316,  325,  4  L.  Ed.  248. 
See,  also,  Collins  v.  Riley,  104  U.  S.  323, 
327,  26  L.  Ed.   753. 

Under  the  act  of  Kentucky  of  1797, 
taken  in  connection  with  preceding  acts, 
declaring  that  entries  for  land  shall  be- 
come void,  if  not  surveyed  before  the  first 
day  of  October,  1798,  with  a  proviso  al- 
lowing to  infants  and  femes  covert  three 
years  after  their  several  disabilities  are  re- 
moved, to  complete  surveys  on  their  en- 
tries, it  was  held,  that  if  any  one  or  rnore 
of  the  joint  owners  be  under  the  disability 
of  infancy  or  coverture,  it  brings  the  en- 
try within  the  saving  of  the  proviso  as  to 
all  the  other  owners.  Shipp  v.  Miller,  2 
Wheat.  316,  4  L-  Ed.  248. 

13.  Joint    personal    actions. — Marsteller 

V  McClean,  7  Cranch  156,  3  L.  Ed.  300; 
Shipp  V.  Miller,  2  Wheat.  316,  334,  4  L. 
Ed.    248. 

14.  Time  allowed  after  removal. — See 
Lewis  V.  Marshall,  5  Pet.  470,  8  L.  Ed.  195. 

Michigan. — But  there  was  no  saving 
clause  in  the  Michigan  statute  of  1820,  as 
to  infants,  feme  coverts,  or  residents  be- 
yond seas.  Beaubien  v.  Beaubien,  23  How. 
190.  208,  16  L.  Ed.  484.  But  see  Pease 
V.  Peck,  18  How.  595,  15  L.  Ed.  518,  as  to 
beyond  seas. 

New  York. — The  statute  of  limitations 
of  New  York  allows  ten  years  within 
which  an  action  must  be  brought  by  the 
heirs  of  a  person  under  disability,  after 
that  disability  is  removed.  But  t>'^  right 
of  entry  would  be  barred  if  an  ac verse 
■possession,  including  those  ten  years,  V-^d 


then  continued  twenty  years;  and  the  right 
or  title  would  be  barred,  if  the  adverse 
possession  had  continued  twenty-five 
years,  including  those  ten  years.  Thorp 
V.    Raymond,   16    How.   347,   14   L.   Ed.  923. 

District  of  Columbia. — Davis  v.  Coblens, 
174  U.  S.  719,  724,  43  L.  Ed.  1147,  where 
the  statute  of  James  I,  c,  16,  is  held  to  be 
in   force  in  the   District. 

The  limitation  statute  of  Virginia  of 
1785  barred  the  right  of  entry,  unless  suit 
be  brought  within  twenty  3'ears  next  after 
the  cause  of  action  accrued.  The  savings 
are  "infancy,  coverture,  non  compos  men- 
tis, imprisonment,  or  not  being  within  the 
commonwealth  at  the  time  the  right  of 
action  accrued."  And  such  persons  are 
barred  if  they  do  not  bring  their  action 
within  ten  years  next  after  their  disabili- 
ties shall  be  removed,  or  the  death  of  the 
person  so  disabled.  By  the  settled  con- 
struction of  this  proviso,  the  heir  has  ten 
years  to  bring  his  action,  where  his  an- 
cestor is  not  barred.  This  time  is  given 
him  without  reference  to  the  time  that 
has  elapsed  or  the  disabilities  of  his  an- 
cestor, if  the  right  of  entry  has  not  been 
tolled.  Mercer  v.  Selden,  1  How.  37,  53, 
11    L.    Ed.    38. 

15.  Statute  of  James. — Persons  within 
the  age  of  twenty-one  years,  femes  covert, 
non  compos  mentis,  persons  imprisoned 
or  beyond  the  seas,  were  excepted  out  of 
the  operation  of  the  third  section  of  the 
act  of  21  Jac.  I,  c.  16,  and  were  allowed 
the  same  period  of  time  after  such  dis- 
ability was  removed.  Just  exceptions  in- 
deed are  to  be  found  in  all  such  statutes, 
but  when  examined  it  will  appear  that 
they  were  framed  to  prevent  injustice  and 
never  to  encourage  laches  or  to  promote 
negligence.  Hanger  v.  Abbott.  6  Wall. 
532,  538.  18  L.  Ed.  939.  See,  also,  Davis 
V.  Coblens,  174  U.  S.  719,  724,  43  L.  Ed. 
1147,   where   statute   is    quoted. 

16.  Cumulative  disabilities. — Hogan  v. 
Kurtz,  94  U.  S.  773,  24  L.  Ed.  317;  Mercer 
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the  clauses  of  exception  or  provisos  in  favor  of  persons  laboring  under  disabil- 
ities employ  terms  equivalent  to  those  used  in  the  English  statute,  expressly  lim- 
iting the  exception  to  cases  of  disability  existing  when  the  cause  of  action  ac- 
crues.    But  this  is  not  always  the  case."^'^ 

(4)  Coexisting  Disabilities. — It  is  an  acknowledged  rule  that  when  there  are 
two  or  more  coexisting  disabilities  in  the  same  person  w^hen  his  right  of  action 
accrues,  he  is  not  obliged  to  act  until  the  last  is  removed. ^^ 

b.  Alienage. — Where  possession  an  adverse  character,  and  decidedly  hostile 
to  the  claim  of  the  heirs  at  law,  was  maintained  by  the  testatrix  of  the  defendant 


V.  Seidell,  1  How.  37,  11  L.  Ed.  38;  Thorp 
V.   Raymond,   16   How.   247,   14   L.    Ed.   923. 

17.  In  terms  or  by  construction. — Mc- 
Donald V.  Hovey,  110  U.  S-  619,  623,  28 
L.  Ed.  269;  Kendall  v.  United  States,  107 
U.   S.   123,  27   L.   Ed.  437. 

The  construction  almost  uniformly  given 
to  statutes  of  limitations  in  England  and 
this  country  is  that  some  or  one  of  the 
disabilities  mentioned  in  the  proviso  must 
exist  at  the  time  the  action  accrues,  in 
order  to  prevent  the  statute  from  running; 
and  that  after  it  has  once  commenced  to 
run,  no  subsequent  disability  will  inter- 
rupt it.  This  was  the  rule  adopted  in  the 
exposition  of  the  statute  of  21  Jac.  1,  c. 
16,  the  English  statute  of  limitations  in 
force  at  the  time  of  the  first  settlement  of 
most  of  the  American  colonies.  McDonald 
V.  Hovey,  110  U.  S.  619,  621,  28  L.  Ed. 
269;  Walden  v.  Gratz,  1  Wheat.  292,  296, 
4  L.  E^d.  94;  Thorp  v.  Raymond,  16  How. 
247,  14  L.   Ed.  923. 

"It  is  true  that  the  express  words  of 
this  statute  refer  to  disabilities  existing 
'at  the  time'  the  cause  of  action  accrues, 
and  do  not  literally  include  disabilities 
arising  afterwards.  The  courts,  hov/ever, 
held  that  such  was  not  only  the  literal, 
but  the  true  and  sensible  meaning  of  the 
act."  McDonald  v.  Hovey,  110  U.  S.  619, 
621,  28  L.   Ed.   269. 

Infancy  and  coverture. — Where  an  in- 
fant was  within  the  exception  of  the  stat- 
ute, her  marriage  before  she  was  twenty- 
one  years  of  age  could  not  add  to  her 
first  disability  that  of  coverture.  Mercer 
V.  Selden.  1  How.  37,  .52,  11  L.  Ed.  38; 
McDonald  v.  Hovey,  110  U.  S.  619,  623, 
28   L.   Ed.   269. 

Infancy  or  other  disability  of  heir. — 
Where  at  no  time  during  the  life  of  one 
of  the  heirs  does  it  appear  that  there  was 
an  entry  upon  the  premises  in  contro- 
versy by  herself  or  her  husband,  but,  on 
the  contrary,  it  appears  the  defendant  and 
his  ancestor  held  the  land  adversely,  it  is 
clear,  therefore,  that  her  husband  could 
not  claim  as  tenant  by  the  curtesy,  and 
consequently  no  such  right  could  inter- 
pose to  prevent  the  entry  of  the  heirs  of 
his  wife.  They  were  bound,  without  re- 
gard to  their  infancy  or  other  disabilities, 
to  bring  their  action  in  ten  years  from 
the  decease  of  their  ancestor.  This  re- 
sults from  the  fact  that  the  right  of  ac- 
tion accrued  in  the  lifetime  of  their  an- 
cestor,  and   the   rule    of   law,    which    does 


not  admit  of  cumulative  disabilities.    Mer- 
cer V.  Selden,  1  How.  37,  55,  11  L.  Ed.  38. 

Where  more  than  twenty  years  elapsed 
after  the  mother's  right  accrued,  before 
suit  was  commenced,  and  more  than  ten 
years  of  that  time  accrued  after  her  death 
and  that  of  her  husband,  she  died  under 
disability,  but  that  made  no  difference.  By 
the  terms  of  the  statute  the  time  of  limi- 
tation of  suit  commenced  to  run  upon  her 
death  against  her  heir,  and  expired  in  ten 
years.  No  disability  of  such  heir,  if  she 
was  under  any,  arrested  the  running  of 
the  statute.  Cumulative  disabilities  can- 
not be  used  to  that  effect.  The  bar  was 
therefore  complete  against  her.  Davis  v. 
Coblens,  174  U.  S.  719,  724,  43  L.  Ed.  1147; 
Thorp  V.  Raymond,  16  How.  247,  14  L. 
Ed.  923;  Demarest  v.  Wynkoop,  3  Johns. 
Ch.  129;  Smith  v.  Burtis,  9  Johns.  174; 
Jackson  v.  Johnson,  5  Cowen,  74;  Walden 
V.  Gratz,  1  Wheat.  292,  4  L-  Ed.  94;  Hogan 
V.  Kurtz,  94  U.  S.  773,  24  L.  Ed.  317;  Mer- 
cer V.  Selden,  1  How.  37,  11  L.  Ed.  38; 
McDonald  v.  Hovey,  110  U.  S.  619,  28  L- 
Ed.   269. 

Or  devisee. — "The  cause  of  action  hav- 
ing accrued  and  the  statute  of  limitations 
having  commenced  to  run  during  the  life- 
timeof  the  devisor  of  the  plaintiffs,  the 
running  of  the  statute  was  not  interrupted 
by  his  subsequent  decease  and  the  de- 
scent of  the  right  of  action  to  the  plain- 
tififs,  though  minors  at  the  time  and  un- 
der disability  to  sue."  Harris  v.  Mc- 
Govern,   99   U.    S.    161,   167,   25   L.    Ed.    317. 

Coverture  of  heir  to  insane  person. — 
Therefore,  where  a  right  of  entry  accrued 
to  a  person  who  was  in  a  state  of  in- 
sanity, the  limitation  did  not  begin  to  run 
until  the  death  of  that  person;  but  began 
to  run  then,  although  the  heir  was  under 
coverture.  Thorp  v.  Raymond,  16  How. 
247,   14   L.   Ed.   923. 

Rhode  Island. — Moore  v.  Greene,  19 
How.   69,  71,   15   L.   Ed.   533. 

Texas.— Miller  v.  Texas,  etc.,  R.  Co., 
132   U.    S.    662,   693,   33    L.    Ed.    487. 

Right  to  appeal  or  error. — McDonald  7A 
Hovey,  110  U.  S.  619,  630,  28  L.  Ed.  269. 
See  the  title  APPEAL  AND  ERROR,  vol. 
2,  p.  138. 

Subsequently  intervening  disabilities 
generally.- — See  ante,  "General  Rule  as  to 
Continuous   Running  of   Statute,"   X,  A. 

18.  Coexisting  disabilities. — Sims  v. 
Everhardt,  102  U.  S.  300,  310,  26  L.  Ed.  87: 
Mercer  v.  Selden,  1  How.  37,  11  L.  Ed.  38. 
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for  more  than  forty  years,  claiming  to  own  the  premises  in  her  own  right,  the 
question  whether  or  not  her  first  husband  was  ever  naturahzed  is  a  matter  of  no 
consequence,  as  her  possession  was  not  affected  by  that  consideration.  No  such 
disabihty  attached  to  the  testatrix;  and  the  evidence  is  beyond  dispute,  that  she 
was  capable  of  acquiring  an  interest  in  the  premises  by  any  of  the  methods 
known  to  the  laws  of  the  District  of  Columbia.i^ 

c.  Coverture. — See  the  title  Husband  and  Wife,  vol.  6,  p.  733.  The  statute 
of  limitations  does  not  run  against  a  woman  who  was  under  the  disability  of 
coverture  when  the  cause  of  action  accrued  to  her.  It  is  suspended  until  such 
disability  is  removed. ^^ 

Adverse  Possession. — Where,  by  the  express  words  of  the  statute,  a  married 
woman  had  ten  years  after  the  disability  of  coverture  was  removed  in  which  to 
assert  her  rio-ht  of  entry,  provided  thirty  years  from  the  date  when  her  right 
first  accrued  had  not  expired,  and  she  acquired  title  to  land  by  heirship  during 
her  coverture,  and  afterwards  united  with  him  in  conveyance  thereof,  notwith- 
standing-, therefore,  her  husband's  right  of  possession  may  have  been  barred 
when  the  deed  was  made,  that  conveyance,  in  the  absence  of  evidence  that  she 
was  barred,  must  be  held  to  have  passed  whatever  interest  she  then  had  in  the 
lands. 21     But  where  the  married  woman  only  had  the  equitable  title,  and  the 


19.  Alienage.— Hogan  v.  Kurtz,  94  U.  S. 
773  779,  24  L,.  Ed.  317.  And  see  the  title 
ALIENS,  vol.  1,  pp.  220,  239. 

20.  Disability  of  coverture. — Weather- 
head  V.  Baskerville,  11  How.  329,  13  L-  Ed. 
717;  Bradstreet  v.  Huntington,  5  Pet.  402, 
432,  8  L.  Ed.  170;  Meegan  v.  Boyle,  19 
How.  130,'  150,  15  L.  Ed.  577;  Vance  v. 
Vance,  108  U.  S.  514,  27  L.  Ed.  808. 

One  of  the  legal  disabilities  resulting 
from  coverture  is  that  the  wife  cannot 
sue,  without  the  assent  and  association  of 
her  husband,  for  any  property  for  which 
she  owns,  or  to  which  she  may  become 
entitled  in  any  of  the  ways  in  which  that 
may  occur.  For  this  cause  it  is,  that  stat- 
utes of  limitation  do  not  run  against  them 
during  coverture.  Weatherhead  v.  Bask- 
erville, 11  How.  329,  359,  13  L-  Ed.  717. 

The  ground  of  demurrer  to  a  bill  by  a 
widow  to  obtain  relief  in  regard  to  landed 
property  claimed  by  her,  that  the  bill 
shows  that  the  claim  was  stale,  barred  by 
the  statute,  etc.,  is  sufficiently  answered 
bv  the  averment  of  the  bill  that  the  plain- 
tiff was  a  feme  covert  from  the  time  she 
parted  with  the  possession  until  the  year 
1868,  the  bill  being  filed  in  1871.  House  v. 
Mullen,  22  Wall.   42,   45,   22   L.   Ed.   838. 

21.  Adverse  possession. — Collins  v. 
Riley,  104  U.  S.   322,  326,  26  L.   Ed.   752. 

And  the  right  to  recover  that  interest 
in  ejectment  was  not  barred  unless  de- 
fendants, and  those  under  whom  they, 
claim,  had  adversely  held  and  claimed  the 
land  for  a  period  sufficiently  long,  nnterior 
to  the  conveyance,  to  show  that  the  wife, 
notwithstanding  the  disability  of  cover- 
ture, had  been  barred  of  her  right  of  ac- 
tion. Then  the  law  would  be  with  the 
defendants.  But  no  such  facts  are  found. 
The  verdict  is  wholly  silent  as  to  when 
their  adverse  possession  or  claim  com- 
menced; nnd  the  court  cannot  adjudge,  as 
matter  of  law,  that  she  was  barred,  simply 
because,  at  the  date  of  the  conveyance  to 


vendee,  her  husband's  right  to  recover  was 
cut  ofif  by  limitation.  Collins  v.  Riley,  104 
U.    S.   322,   32G,   26    h-   Ed.    752. 

It  was  not  for  vendee,  as  plaintifif  in 
ejectment,  to  prove  that  her  right  had  not 
been  lost  by  adverse  possession  or  ad- 
verse claim  by  others.  That  was  matter 
of  defense.  Collins  v.  Riley,  104  U.  S. 
322,  328,   26   L-   Ed.   752. 

Further,  if  it  be  conceded,  as  perhaps  it 
must  be,  that  the  husband  and  wife — the 
former  being  barred — could  not  have 
brought  a  joint  action  to  recover  the 
lands,  and  that  during  the  life  of  the  hus- 
band, vendee  could  not  have  asserted  his 
rights,  as  against  the  defendants,  it  would 
not  follow  that  he  got  nothing  by  the 
conveyance.  He  certainly  did  acquire  the 
wife's  interest;  and,  when  her  disability 
M^as  removed,  he  could  enter  upon  the 
land,  or  bring  an  action  for  its  recovery, 
precisely  as  she  could  have  done,  upon  the 
death  of  the  husband,  had  she  not  joined 
in  the  conveyance.  Collins  v.  Riley,  104 
U.    S.   322,   327.   26   L.    Ed.   752. 

Disclaimer  of  title  by  a  husband  cannot 
affect  the  possession  and  claim  of  his  wife 
to  property  in  her  own  right.  Hogan  v. 
Kurtz.  94  U.   S.  773,  779,  24  L-  Ed.  317. 

Acquiescence  in  adverse  possession. — 
See  the  title  HUSBAND  AND  WIFE, 
vol.    6,    pp.    721,    722. 

Instruction. — The  defendants  claimed 
under  a  patent  issued  by  the  governor  of 
Kentucky,  on  the  3rd  of  January,  1814, 
to  John  Grayham.  and  two  deeds  from 
him.  one  to  Silas  Ratliffe,  one  of  the  de- 
fendants, dated  in  August.  1814,  for  100 
acres,  the  other  to  Thomas  Owings.  an- 
other defendant,  for  400  acres,  dated 
March  25th,  1816;  and  gave  evidence  con- 
ducing to  prove  that  they,  and  those  un- 
der whom  they  claimed,  had  a  continued 
possession,  by  actual  settlement,  more 
than  seven  years  next  before  the  brinsr- 
ing   of  this   suit;   the   court   instructed   the 
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holder  of  the  legal   title   could   sue,   the   statute   ran,   both   against   her  and   his 
grantees. 22 

Separate  Property  Acts.— The  effect  of  acts  giving  separate  property 
rights  to  married  women,  is  usually  to  repeal  their  exemption  from  the  opera- 
tion of  the  statute  of  limitations. ^3 
'  d.  Infancy.— The  exemptions  from  the  operation  of  statutes  of  limitation 
usually  accorded  to  infants  do  not  rest  upon  any  general  doctrine  of  the  law  that 
they  cannot  be  subjected  to  their  action,  but  in  every  instance  upon  express 
language   in    those    statutes,   giving   them   time,    after   majority,    to   assert    their 

jury,  that  if  they  believed  from  the  evi- 
dence that  the  defendants'  possession  had 
been  for  more  than  seven  years  before  the 
bringing  of  the  suit,  that  the  act,  com- 
monly called  the  seven  years'  limitation 
act,  of  Kentucky,  passed  in  1809,  was  a 
bar  to  the  plaintiffs'  recovery;  unless  they 
found  that  the  daughter  of  the  patentee, 
holding  under  a  patent  from  the  state  of 
Virginia,  was  a  feme  covert,  when  her 
father,  the  patentee,  died;  or  was  so  at 
the  time  the  defendants  acquired  their 
titles  by  contract  or  deed  from  the  pat- 
entee, John  Grayham,  the  patentee  under 
the  governor  of  Kentucky;  the  words,  "at 
the  time  the  defendants  acquired  their 
title  by  contract  or  deed  from  the  pat- 
entee, John  Grayham,"  can  apply  to  those 
defendants  only  who  did  so  acquire  their 
title.  The  court  cannot  say  this  instruc- 
tion was  erroneous.  Scott  v.  Ratliffe,  5 
Pet.  81,  8  L.  Ed.  54. 

"The  language  of  the  judge  cannot  be 
construed  to  indicate,  that  the  conveyance 
to  Ratliffe  and  Owings  could  avail  those 
who  did  not  claim  under  them.  The  de- 
fendants might  all  claim  under  them." 
Scott  7'.  Ratliffe,  5  Pet.  81,  88,  8  L.  Ed.  54. 

Massachusetts. — "The  law  is  also  well 
settled  by  the  courts  of  Massachusetts, 
that  the  entry  of  a  married  woman  is 
barred  by  the  statute  of  limitations  of 
that  state,  after  thirty  years,  notwithstand- 
ing her  coverture.  Also  that  by  the  mar- 
riage the  husband  and  wife  become  jointly 
seised  of  her  real  estate  in  her  right,  and 
their  title  must  be  so  stated  in  pleading: 
and,  therefore,  if  a  stranger  enters  and 
ousts  them,  it  is  a  disseisin  of  both,  and  a 
right  of  entry  immediately  accrues  to  both 
or  either  of  them."  Reed  v.  Proprietors  of 
Locks  &  Canals,  8  How.  274.  293,  12  L. 
Ed.    1077. 

Missouri. — By  the  Missouri  territorial 
limitation  act  of  1818,  the  statute  did  not 
begin  to  run  against  femes  covert  until 
they  became  discovert,  from  which  time 
it  required  twenty  years  to  bar  their  right. 
Under  such  circumstances,  no  presumption 
can  arise  against  them,  as  they  had  no 
power  to  prosecute  any  one  who  entered 
upon  their  land.  No  laches  could  be 
charged  against  them  until  discoverture. 
This  act  was  continued  in  force  by  the  act 
of  March  10,  1835  (Rev.  Code,  396),  as_  to 
sny  action  commenced  or  cause  of  action 
prcrued  before  that  date.  Meegan  v. 
Boyle,  19  How.  130,  150,  15  L.   Ed.  577. 


22.  Holder  of    equitable    title     only.— 

Bradstreet  v.  Huntington,  5  Pet.  402  432 
8  L.  Ed.  170.  See,  also,  ante,  "In  Gen- 
eral,"  X,  A,   1. 

Where  the  husband  can  bring  eject- 
ment.—Gregg  V.  Tesson,  1  Black  150  17 
h'rM^  ^^•'  See  the  title  HUSBAND  AND 
WIFE,   vol.   6,   p.   732. 

23.  Separate  property  acts.— The  act  of 
the  general  assembly  of  Illinois,  entitled 
"An  act  to  protect  married  women  in  their 
separate  property,"  approved  February  21, 
1861,  repeals,  by  implication,  so  much  of 
the  savmg  clause  of  the  statute  of  limita- 
tions of  1839  as  relates  to  married  women 
Kibbe  V.  Ditto,  93  U.  S.  674,  23  L  Ed. 
1005. 

It  is,  therefore,  clear  that  a  woman  who 
marries    after   the    passage    of   the    act    in 
question    is    not   within   the    saving   clause 
of  the  statute  of  limitations,  as  against  a 
party   in   the   adverse   possession   of   lands 
whereof  she  was  seised  at  the  time  of  her 
marriage,   or   which    she    subsequently   ac- 
quired   in    the    mode    and     manner      men- 
tioned in  the  act.     As   to    the     lands     of 
which   a   woman,   married   at   the   date    of 
the  act,  was  previously  seised,  the  limita- 
tion  begins    to   run   against    her   after   the 
lapse   of   time   barred   the   husband's   right 
to    recover    them.      When,    therefore,    the 
life    estate,   which    the    husband     had     ac- 
quired  by  virtue   of    the     marriage,     was 
terminated  by  operation  of  the  statute   of 
limitations,  and  the   act   of  1861   removed 
the    disability    of    coverture    of    the    com- 
plainants, they  were  then  bound   to  bring 
their   action   within    seven   years,    or   their 
right  or  title  would  be  barred.     This   the 
complainants   failed    to   do,   but   permitted 
the    defendant    to    remain    upon    the    land 
undisturbed    for    more    then    seven    years 
after  the  passage  of  the  act  of  1861.     By 
nonaction    on    their    part    they    have    lost 
their   rights.     They   are   not   protected   by 
the  saving  clause  of  the  statute.    Kibbe  v 
Ditto,    93    U.    S.    674,    679,    23    L.    Ed.    1005. 
As  the  life   estate   of  the   husband   was, 
in    December,    1864,    extinguished    by    the 
operation  of  the  statute,  his  wife's  right  of 
entry  was  then  absolutely  vested,  and,  not- 
withstanding    her     coverture,     was    com- 
pletely     barred      in     1871.      The    plaintiff 
claiming  under   her   is,   therefore,   not    en- 
titled to  maintain  this  suit.    Kibbe  v.  Ditto 
93  U.  S.  674,  679,  23  L.  Ed.  1005.     See  the 
title   SEPARATE   ESTATE    OF     MAR- 
RIED WOMEN. 
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rights.-'* 

e.  Ignorance  of  Rights.— The  interests  of  public  order  and  tranquility  demand 
that  parties  shall  acquaint  themselves  with  their  rights  within  a  reasonable  time, 
and  although  this  time  may  be  extended  by  their  actual  ignorance,  or  want  of 
means,  it  is  by  no  means  illimitable.-^ 

f.  Poverty  or  Pecuniary  Embarrassment. — A  party's  poverty  or  pecuniary  em- 
barrassment'is  not  a  sufficient  excuse  for  postponing  the  assertion  of  his  rights.26 

g  ij/ar — (1)  In  General. — Where  a  citizen  of  one  country  has  a  cause  of 
action  against  a  person  wdio  resides  in  another  country  at  war  with  his  own,  the 
law  of  nations  forbids  any  intercourse  between  them,  and  suspends  all  suits  and 
actions  by  the  one  against  the  other;  and,  therefore,  the  time,  during  which  the 
right  to  sue  is  thus  suspended,  is  not  reckoned  as  any  part  of  the  time  given  by 
the  statute  of  limitations  for  bringing  an  action. 2' 

(2)     Suspension    by    War   of  Secession. — The    oft-repeated    decisions   of    the 


24.  Infancy. — Vance  v.  Vance,  108  U.  S. 
514,  521,  27  L.  Ed.  808;  Gaines  v.  Hennen, 

24  How.   553,   568,   16  L.    Ed.   770. 

As  to  infancy  of  cotenant,  see  ante,  "Be- 
tween  Cotenants,"  VIII,  A,  6,   b,   (2). 

Where  three  of  the  plaintiffs  in  eject- 
ment were  minors  when  the  title  de- 
scended to  them,  and  continued  minors 
until  within  less  than  five  years  before 
the  suit  was  brought,  and  one  was  still 
then  a  minor,  the  period  of  their  disability 
was,  therefore,  not  to  be  included  in  the 
statutory  period  of  limitation.  Dexter  v. 
Hall,  15  Wall.  9,  28,  21  L.  Ed.  73. 

Louisiana. — The  five  year  limitation  in 
Louisiana  against  bills  of  ^exchange  and 
promissory  notes  payable* to  order  or 
bearer  (Civil  Code,  Art.  3540)  runs  against 
minors  and  interdicted  persons  (Art. 
3541).     Gordon  v.  Gilfoil,  99  U.  S.  168,  175. 

25  L.  Ed.   383;   Levy  v.   Stewart,   11   Wall. 
244,    20    L.    Ed.    86. 

Ohio. — Under  the  statute  of  limitations 
of  Ohio  lapse  of  time  cannot  operate 
against  infants,  under  the  circumstances 
of  this  case.  Brush  v.  Ware,  15  Pet.  93, 
108,    10    L.    Ed.    672. 

Pennsylvania. — The  statute  of  limita- 
tion of  Pennsylvania  allows  an  infant  to 
bring  his  or  her  action,  or  make  his  or 
her  entry,  etc.,  within  ten  years  after  at- 
taining full  age,  etc.  The  defendant  in 
error  "was  born  in  1791,  and  was  twenty- 
one  years  of  age  in  181?;  an  interest  in 
the  property,  for  which  this  ejectment  was 
brought,  descended  to  her  in  1799;  the 
title  of  the  plaintiff  in  error  commenced 
on  the  13th  of  April.  1805,  under  deeds  ad- 
verse to  the  title  of  the  defendant  in  er- 
ror, and  all  others  holding  possession  of 
the  property  under  the  same;  on  the  13th 
of  April,  1826,  the  twenty-one  years  pre- 
scribed by  the  statute  of  limitations  for  a 
right  of  entry  against  her  possession,  ex- 
pired; and  the  bar  was  complete  at  that 
time,  as  more  than  ten  years  had  run  from 
the  time  the  defendant  in  error  became  of 
full  age;  this  suit  was  not  commenced 
until  May,  1830.  Gregg  v.  Sayre,  8  Pet. 
■?44,    8    L.    Ed.    932. 

Instructions. — Where   an   instruction,   as 


to  the  time  for  disaffirmance  of  an  in- 
fant's contract  after  coming  of  age,  told 
the  jury  that  "he  would  have  to  disaffirm 
the  contract  within  a  reasonable  time 
after  attaining  his  majority,  and  within  a 
year  or  so  would  be  a  reasonable  time," 
and  the  ground  of  the  objection  is  the  con- 
tention that  a  reasonable  time  for  an  in- 
fant to  disaffirm  is  not  a  question  of  law,- 
but  a  question  of  fact  to  be  determined 
upon  the  circumstances  of  each  case;  held, 
that  it  cannot  be  fairly  said  that  the  court 
below  treated  the  question  as  one  of  law 
and  gave  a  binding  instruction  upon  it. 
On  the  contrary,  the  question  was  left  to 
the  jury,  with  the  observation  that  within 
a  year  or  so  would  be  a  reasonable  time, 
as  the  Nebraska  statutes  of  1855  contain 
the  following  section:  "Sec.  246.  The 
above  limitations  of  action  for  the  re- 
covery of  real  property  shall  not  apply  to 
minors  so  far  as  to  prevent  them  from 
having  at  least  one  year  after  attaining 
their  majority  within  which  to  commence 
such  actions."  There  is  no  substantial 
difference  between  "at  least  one  year  after 
attaining  majority,"  and  "within  a  year 
or  so,"  and  even  if  the  remark  of  the 
learned  judge  be  regarded  as  an  instruc- 
tion, it  would  seem,  by  analogy  to  the 
statute  of  limitations,  to  have  been  well 
founded.  Hegler  v.  Faulkner,  153  U.  S. 
109.  119,  38  L.  Ed.  653.  See,  generally,  the 
title  INFANTS,  vol.  6,  p.  1015. 

25.  Ignorance  of  rights. — Wetzel  v. 
Minnesota  R.  Transfer  Co,,  169  U.  S.  237, 
241,  42  L.  Ed.  730.  See  the  title  LACHES, 
ante,  p.  790.  See.  also,  "Knowledge  of 
Right  of  Action,"  XI,  A,  7. 

26.  Poverty  or  pecuniary  embarrass- 
ment.— Hayward  v.  National  Bank,  96  U. 
S.  611,  618,  24  L.  Ed.  855;  Leggett  v. 
Standard  Oil  Co.,  149  U.  S.  287,  294,  37  L. 
Ed.  737;  Washington  v.  Opie,  145  U.  S 
214,  36  L.  Ed.  580.  See,  also,  the  title 
LACHES,  ante,  p.  790. 

27.  War  in  general. — Amy  v.  Water- 
town  (No.  2),  130  U.  S.  320,  325,  32  L.  Ed. 
953;  Hanger  v.  Abbott,  6  Wall.  532,  IS  L. 
Ed.  939;  The  Protector.  9  Wall.  687,  19' 
L.  Ed.  812;  Mclver  v.  Ragan,  2  Wheat.  25, 
29,  4  L.   Ed.   175. 
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supreme  court  have  established  the  rule  that  the  statute  of  limitations  was  sus- 
pended in  the  seceding  states  during  the  existence  of  the  late  war  of  secession  ;28 
at  least,  between  parties  having  a  right  to  sue  in  the  federal  courts,  such  as  cit- 
izens of  different  states,29  and  between  persons  in  different  states  of  the  South- 
ern Confederacy.^*^ 


28.  Suspension   by  war   of   secession. — 

Ross  V.  Jones,  22  Wall.  576,  587,  22  L.  Ed. 
730;  Braun  v.  Sauerwein,  10  Wall.  218, 
222,  19  L,.  Ed.  895;  The  Protector,  12  Wall 
700,  20  L.  Ed.  463;  Brown  v.  Hiatts,  15 
Wall.  177,  21  L.  Ed.  128;  Batesville  In- 
stitute V.  Kaufifman,  18  Wall.  151,  155,  21 
L.  Ed.  775.  See,  however,  Bank  v.  Dol- 
ton,  9   How.  522,  13   L.   Ed.  242. 

Louisiana. — The  statute  of  limitations 
was  suspended  in  Louisiana  during  the 
war,  and  where  less  than  ten  years  had 
then  elapsed  since  the  maturity  of  a  note, 
deducting  the  period  during  which  the  war 
continued,  according  to  the  rule  adopted 
in  the  case  of  The  Protector,  12  Wall.  700, 
20  L.  Ed.  463,  it  will  appear  that  the  time 
of  prescription  of  five  years  had  not 
elapsed.  Bird  v.  Louisiana  State  Bank, 
93  U.  S.  96,  99,  23  L-  Ed.  818.  See  the  title 
BANKS  AND  BANKING,  vol.  3,  p.  52. 

Where  a  suit  was  brought  in  Louisiana, 
for  a  debt  due  January  1st,  1858,  the  writ 
being  served  February  29th,  1868,  held 
that  in  view  of  the  decision  in  The  Pro- 
tector, 12  Wall.  700,  20  L.  Ed.  463,  that  in 
the  state  named,  the  war  began  on  the 
19th  of  April,  1861,  and  closed  on  the  2d 
of  April,  1866,  the  plea  of  what  is  known 
in  Louisiana  as  "prescription  of  five 
j^ears"  could  not  be  sustained.  Adger  v. 
Alston,  15  Wall.  555,  21  L.  Ed.  234;''Levy 
V.  Stewart,  11  Wall.  244.  20   L.  Ed.  86. 

At  least  in  the  federal  courts.  Holdane 
v.  Sumner,  15  Wall.  600,  610,  21  L.  Ed. 
254. 

Arkansas, — The  Civil  War  was  flagrant 
in  Arkansas  from  April,  1861,  to  April, 
1866;  and  during  this  time  the  operation 
of  the  statute  which  limited  the  duration 
of  liens  to  three  years  was  suspended. 
Batesville  Institute  ?>.  Kaufifman.  18  Wall. 
151.    152,    21    L.    Ed.    775. 

29.  As  to  parties  entitled  to  sue  in  fed- 
eral courts. — During  the  Civil  War,  the 
courts  of  the  United  States  in  the  in- 
surrectionary states  were  closed,  and 
statutes  of  limitation  did  not  run  against 
suitors  having  a  right  to  sue  in  the  fed- 
eral courts.  Ross  zf.  Jones,  22  Wall.  576, 
577.  22  L.  Ed.  730;  Hanger  v.  Abbott,  6 
Wall.  532,  539.  18  L.  Ed.  939;  Brown  v. 
Hiatts,  15  Wall.  177,  21  L.  Ed.  128:  Har- 
rison V.  Myer,  92  U.  S.  Ill,  115,  23  L.  Ed. 
60(1. 

As  to  citizens  of  "loyal"  and  seceding 
states. — The  federal  supreme  court,  in 
Hanger  v.  Abbott,  6  Wall.  532,  18  L.  Ed. 
939.  decided  that  the  time  during-  which 
the  courts  in  the  then  lately  rebellious 
states  were  closed  to  citizens  of  the  loyal 
states,  was.  in  suits  brous-ht  bv  them 
afterwards,  to  be  excluded  from  the  com- 


putation of  the  time  fixed  by  statutes  of 
limitation  within  which  such  suits  may  be 
brought;  a  principle  subsequently  affirmed, 
and  perhaps  extended,  in  1870,  in  The 
Protector,  9  Wall.  687,  19  L.  Ed.  812,  and 
Levy  V.  Stewart,  11  Wall.  244,  20  L.  Ed. 
86.  Caperton  v.  Bowyer,  14  Wall.  216, 
219,  20  L.  Ed.  882.  See,  also,  Stewart  v. 
Kahn,  11  Wall.  493,  503,  20  L.  Ed.  176; 
United  States  v.  Wiley,  11  Wall.  508,  20 
L.  Ed.  211;  Steinbach  v.  Stewart,  11  Wall. 
566,   572,   20   L.    Ed.    56. 

Enemy  creditors  cannot  prosecute  their 
claims  subsequent  to  the  commencement 
of  hostilities,  as  the  rule  is  universal  and 
peremptory  that  they  are  totally  incapable 
of  sustaining  any  action  in  the  tribunals 
of  the  other  belligerent.  Caperton  v. 
Bowyer,  14  Wall.  216,  235,  20  L.  Ed.  882; 
Ross  V.  Jones,  22  Wall.  576,  586,  22  L-  Ed. 
730;  Hanger  v.  Abbott,  6  Wall.  532,  539, 
IS  L.  Ed.  939;  Brown  z'.  Hiatts,  15  Wall. 
177,    184,   21    L.    Ed.    128. 

"As  is  well  said  in  the  recent  case  of 
Semmes  v.  Hartford  Ins.  Co.,  13  Wall.  158. 
160,  20  L-  Ed.  490:  'The  law  imposes  the 
limitation  and  the  law  imposes  the  dis- 
ability. It  is  nothing,  therefore,  but  a 
necessary  legal  logic  that  the  one  period 
should  be  taken  from  the  other.'  ''  Brown 
V.  Hiatts.  15  Wall.   177,  184.  21  L.   Ed.  128. 

Between  parties  on  different  sides  of 
lines. — Statutes  of  limitation  of  the  sev- 
eral states  did  not  run  during  the  late 
Civil  War  against  the  right  of  action  of 
parties  residing  on  the  opposite  side  of 
the  lines  upon  contracts  made  previous  to, 
and  maturing  after,  the  commencement  of 
the  war.  Brown  v.  Hiatts,  15  Wall.  177, 
21  L.  Ed.  128;  Hanger  v.  Abbott,  6  Wall. 
532.  18  L.  Ed.  939;  The  Protector,  9  Wall. 
687,  19  L.  Ed.  812;  United  States  z'.  Wiley, 
11    Wall.    508,   513,   20   L-    Ed.   211. 

This  applies  to  a  case  where  a  mort- 
gagee, who  was  a  citizen  and  resident  of 
Virginia,  one  of  thfe  Confederate  States, 
brought  a  suit,  after  the  close  of  the  war, 
upon  a  bond  and  mortgage  executed  by 
citizens  of  Kansas,  one  of  the  loyal  states, 
previous  to  the  war,  but  which  matured  a 
month  after  the  commencement  of  the 
war.  Brown  v.  Hiatts.  15  Wall.  177,  21 
L.  Ed.  128. 

30.  Between  persons  in  Southern  States. 
. — The  late  Civil  War  was  flagrant  in  Ar- 
kansas from  April,  1861,  till  April,  1866, 
and  the  statutes  of  limitation  did  not  run 
during  that  term.  This  principle  applies 
to  suits  between  persons  in  dififerent  states 
of  the  late  so-called  Confederate  States  of 
America,  as  much  as  to  suits  between  citi- 
zens of  states  of  the  North,  which  re- 
mained loyal,  and  citizens  of  the  said  so- 
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Independent  of  Statute.— And  this,  though  the  statutes  contain  no  such  ex- 
ception, and  independendy  of  the  act  of  congress.^^i 

Between  Citizens  of  Seceding  State.— The  rule  does  not,  however,  apply 
to  causes  of  action  between  citizens  of  the  same  state  of  the  Confederacy,  where 
such  had  no  right  of  suit  in  the  federal  courts.^s 

In  Favor  of  the  United  States. — It  also  suspends  the  statutes  in  favor  of 
the  government.-'^^ 

Effect  on  Presumption  of  Payment  and  Satisfaction. — See  the  title 
Paymunt.  It  has  been  held  that  the  time  of  such  suspension  under  a  state  con- 
stitutional ordinance  was  not  to  be  deducted  from  the  period  necessary  to  raise 
the  presumption  of  payment,  unless  within  that  period  there  had  been  some 
recognition  of  such  liability.^'* 

Legislation  by  Congress — Effect. — This  general  rule  was  not  changed  by 
the  act  of  congress  of  June  11th,  1864  (13  Stat,  at  Large,  123),  relative  to  the 
limitation  of  certain  actions.  On  the  contrary,  that  statute  requires  all  the  time 
to  be  deducted  during  which  the  suit  could  not  be  prosecuted  by  reason  of  resist- 
ance to  the  laws  or  interruption  of  judicial  proceedings,  whether  such  time  was 


called  Confederate  States,  with  which  they 
were  at  war.  Ross  v.  Jones,  22  Wall.  576, 
22    L.    Ed.   730. 

31.  Although  the  statutes  contain  no  such 
exceptions. — Braun  v.  Sauerwein,  10  Wall. 
218,  222,  19  L.  Ed.  895;  Hanger  v.  Abbott, 
6  Wall.  532,  18  L.  Ed.  939;  Levy  v.  Stew- 
art,   11    Wall.    244,    253,    20    L.    Ed.    86. 

Although  the  statutes  themselves  con- 
tain no  such  exception,  and  this  independ- 
ently of  the  act  of  congress  of  1864.  In 
the  case  of  The  Protector,  9  Wall.  687,  19 
L.  Ed.  812,  the  same  rule  was  applied  to 
the  acts  of  congress  of  1798  and  1803, 
fixing  the  time  within  which  appeals  shall 
be  taken  from  the  inferior  federal  tribu- 
nals to  the  supreme  court.  Stewart  v. 
Kahn,  11  Wall.  493,  503,  20  L-  Ed.  176. 
See  Hanger  v.  Abbott,  6  Wall.  532,  18  L. 
Ed.  939;  University  v.  Finch,  18  Wall.  106, 
110,    21    L.    Ed.    818. 

"Neither  laches  nor  fraud  can  be  im- 
puted in  such  a  case,  and  none  of  the  rea- 
sons on  which  the  statute  is  founded  can- 
possibly  apply,  as  the  disability  to  sue  be- 
comes absolute  by  the  declaration  of  war, 
and  is  a  conclusion  of  law."  Hanger  v. 
Abbott,  6  Wall.  532,  540,  18  L-  Ed.  939; 
Levy  V.  Stewart,  11  Wall.  244,  253,  20  L. 
Ed.   86. 

32.  Between  citizens  of  the  same  state. 
— While  the  rule  that  the  time  from  the 
date  of  the  last  charge  in  the  claim  to  the 
close  of  the  war  should  be  deducted  from 
the  period  which  has  elapsed  since  the 
cause  of  action  accrued,  in  computing  the 
time  fixed  by  the  statute  of  limitations, 
does  apply  in  a  suit  in  the  circuit  court 
of  the  United  States  where  the  suit  is  be- 
tween a  citizen  of  the  state  where  the  suit 
is  brought  and  a  citizen  of  another  state 
(Hanger  v.  Abbott,  6  Wall.  532,  18  L.  Ed. 
939;  Levy  v.  Stewart,  11  Wall.  244,  249,  20 
L  Ed.  86;  Adger  v.  Alston,  15  Wall.  555, 
560,  21  L.  Ed.  234),  yet  it  does  not  apply 
in  a  case  brought  to  the  federal  supreme 
court  by  a  writ  of  error  to  the  state  court, 
and  it  appears  that  the  suit  and  contro- 
versy were  between  citizens   of  the   same 


state.  United  States  v.  Wiley,  11  Wall. 
508,  512,  20  L.  Ed.  211;  The  Protector,  12 
Wall.  700,  20  L.  Ed.  463;  Harrison  v.  Myer, 
92  U.  S.  Ill,  115,  23  L.  Ed.  606. 

Where  suit  was  commenced,  Nov.  16, 
1868,  for  rent  claimed  to  be  due  up  to 
Aug.  8,  1865,  and  where,  throughout  the 
whole  intervening  time,  the  district  within 
which  the  ^cause  of  action,  if  any  arose, 
was  under  the  control  of  the  federal  au- 
thorities, and  the  defendant  could  be 
served  there  with  process,  held,  that  the 
decision  of  the  supreme  court  of  the  state, 
rendered  in  a  suit  between  citizens  of  that 
state,  that  the  suit  was  barred  by  the  stat- 
ute of  limitations,  is  not  subject  to  re-ex- 
amination here.  Harrison  v.  Myer,  92  U. 
S.  Ill,  23  L.  Ed.  606;  Stewart  v.  Kahn,  11 
Wall.   493,   506,    20   L.    Ed.    176. 

33.  In  favor  of  the  United  States. — 
United  States  v.  Wiley,  11  Wall.  508,  20 
L.  Ed.  211.  The  doctrine  of  Hanger  v. 
Abbott,  6  Wall.  532.  18  L.  Ed.  939,  and 
The  Protector,  9  Wall.  687,  19  L.  Ed.  812, 
which  was  applied  to  the  latter  case,  af- 
firmed and  applied  to  the  former. 

Ability  of  United  States  to  sue  as  dis- 
tinguished from  right. — See  ante,  "In  Gen- 
eral,"  X,  D,  1. 

34.  Suspension  of  statute  in  war  and 
necessity  for  recognition  of  liability. — It 
has  been  expressly  held  by  the  supreme 
court  of  Alabama  that  the  time  during 
which  the  statutes  of  limitation  were  sus- 
pended by  the  ordinance  No.  5,  adopted  on 
September  27,  1865,  by  the  Alabama  con- 
stitutional convention,  then  assembled, 
which  provided  that  "in  computing  the 
time  necessary  to  create  the  bar  of  the 
statutes  of  limitation  and  nonclaim,  the 
time  elapsing  between  the  11th  of  Jan- 
uary, 1861,  and  the  passage  of  this  ordi- 
nance shall  not  be  estimated;"  is  not  to 
be  deducted  from  the  period  of  twenty 
years,  the  lapse  of  which  raises  the  pre- 
sumption of  pavment  and  satisfaction,  and 
creates  a  positive  bar,  unless  within  that 
period  there  has  been  some  recognition 
of  the  liability  which   it  is  sought  to   en- 
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before  or  after  its  passage.^^  But  where  the  federal  courts  were  open  in  any 
district,  the   statute  does  not  apply  there. ^^ 

Application  to  State  Courts  and  Constitutionality. — The  act  applies  to 
cases  in  the  courts  of  the  states  as  well  as  those  in  the  federal  courts  and  so 
construed,  is  constitutional.^''' 

Restoration  of  Peace. — But  the  restoration  of  peace  removes  the  disability .^s 

Determination  of  Beginning  and  Ending  of  War. — The  commencement  of 
the  war  is  determined  by  the  presids°nt's  proclamations  of  blockade,  and  the 
close  by  his  proclamations  to  that  effect.^^ 

(3)  Suspension  by  War  of  Revolution. — In  General. — The  act  of  limitation 
was  suspended,  as  to  British  creditors,  during  the  war.'*^ 


force.  No  such  recognition  is  averred. 
Philippi  V.  Philippe,  115  U.  S.  151,  159,  29 
L.    Ed.   336. 

35.  Legislation  by  congress — Effect. — 
United  States  v.  Wiley,  11  Wall.  508,  20 
L.  Ed.  211;  Stewart  v.  Kahn,  11  Wall. 
493,  20  L.  Ed.  176,  reaffirmed. 

'Where  it  appears  that  the  executrix  of 
the  succession  of  the  obligor  on  certain 
notes  was  within  the  Confederate  lines, 
and  the  payees  and  the  endorsee  of  the 
notes  within  the  federal  lines,  the  case, 
therefore,  falls  within  the  letter  of  the  act 
of  congress.  Mayfield  7'.  Richards,  115  U. 
S.   137,   141,   29   L.   Ed.   334. 

36.  Courts  must  be  closed  in  fact. — 
Where  the  district  when  the  cause  of  ac- 
tion, if  any,  arose,  was  within  the  control 
of  the  TJnited  States  during  the  whole  of 
the  period  in  question,  so  that  there  was 
no  obstacle,  so  far  as  appears,  to  the 
ordinary  course  of  judicial  proceedings 
then,  the  act  of  congress  does  not  apply. 
Harrison  v.  Myer,  92  U.  S.  Ill,  116,  23  L. 
Ed.  606;  Stewart  v.  Kahn,  11  Wall.  493, 
506,  20  L.   Ed.  176. 

37.  Application  to  state  courts  and  con- 
stitutionality.— Mayfield  v.  Richards,  115 
U.  S.  137,  139,  29  L.  Ed.  334;  Stewart  v. 
Kahn,  11  Wall.  493,  20  L.  Ed.  176;  Brown 
■V.  Walker,  161  U.  S.  591,  606,  40  L.  Ed. 
819. 

"The  power  to  pass  it  is  necessarily  im- 
plied from  the  powers  to  make  war  and 
suppress  insurrections.  It  is  a  beneficent 
exercise  of  this  authority."  Stewart  v. 
Kahn,   11  Wall.   493,  507.   20   L.   Ed.   176. 

And  cases  falling  within  that  provision, 
whether  in  the  state  or  federal  courts,  are 
governed  by  it.  Harrison  v.  Myer,  92  U. 
S.   111.  116,  23  L.   Ed.  606. 

Construction  liberal. — "The  statute  is  a 
remedial  one  and  should  be  construed 
liberally  to  carry  out  the  wise  and  salu- 
tarv  purposes  of  its  enactment."  Stewart 
V.   Kahn,   11  Wall.  493,  504,  20  L.   Ed.  176. 

38.  Disability  removed  when  peace  re- 
stored.— Absolute  suspension  of  the  right 
to  sue  and  prohibition  to  exercise  it  ex- 
ist during  war,  by  the  law  of  nations,  but 
the  restoration  of  peace  removes  the  dis- 
ability and  opens  the  doors  of  the  courts. 
Caperton  v.  Bowyer,  14  Wall.  216,  235.  20 
L.  Ed.  882;  Levy  v.  Stewart,  11  Wall.  244, 
255,  20  L.  Ed.  86. 

In   regard   to  the  limitation   imposed  by 


statute,  the  time  allowed  the  plamtifif  for 
bringmg  his  suit  opens  and  expands  it- 
selt  soas  to  receive  within  it  three  or  four 
years  of  legal  disability  created  by  the 
war  and  then  closes  together  at  each  end 
ot  that  period  so  as  to  complete  itself,  as 
though  the  war  had  never  occurred,  for 
the  law  imposes  the  limitation  and  the  law 
imposes  the  disability.  It  is  nothing 
therefore,  but  a  necessary  legal  logic  that 
the  one  period  should  be  taken  from  the 
other.  Semmes  v.  Hartford  Ins  Co  13 
Wall.  158,  160,  20  L.  Ed.  490;  Brown  v 
Hiatts,  15  Wall.   177,  184,  21  L.   Ed.   128. 

39.  Determination  of  beginning  and 
ending  of  w^ar.— Different  periods  of  time 
must  be  fixed  for  different  states,  and  the 
commencement  of  the  war  must  be  gov- 
erned by  the  president's  proclamation's  of 
blockade,  of  which  there  were  two.  The 
first,  dated  April  9th,  1861,  embraced  the 
states  of  South  Carolina,  Georgia,  Ala- 
bama, Florida,  Mississippi,  Louisiana,  and 
Texas;  and  the  second,  dated  April  27th 
1861,  embraced  the  states  of  Virginia  and 
North  Carolina.  So  there  were  two  proc- 
lamations declaring  that  the  war  had 
closed;  the  first,  issued  April  2d  1866 
embraces  the  states  of  Virginia,  'North 
Carolina,  South  Carolina,  Georgia,  FJorida 
Mississippi,  Tennessee,  Alabama,  Louisi- 
ana, and  Arkansas;  and  the  second,  issued 
on  the  20th  of  August,  1866,  embracing  the 
state  of  Texas.  And  these  dates  must  be 
taken  as  the  commencement  and  the  close 
of  the  war  as  to  those  states  respectively, 
in  the  question  of  the  time  to  be  deducted 
for  the  existence  of  that  war,  in  counting 
time  under  the  statutes  of  limitation 
Adger  r.  Alston,  15  Wall.  55.5.  560,  21  L. 
Ed.  234;  Brown  7'.  Hiatts,  15  Wall.  177.  21 
L.  Ed.  128;  Masterson  v.  Howard,  18  Wall 
99,  106,  21  L.  Ed.  764;  Burke  v.  Milten- 
berger,  19  Wall.  519,  525,  22  L.  Ed.  158; 
The  Protector,  12  Wall.  700,  20  L,  Ed' 
463. 

40.  In  general.— Ogden  v.  Blackled"-e 
2   Cranch   272,  2   L.   Ed.   276.  ' 

By  the  acts  of  the  Virginia  assembly  and 
the  practice  of  the  courts,  British  credi- 
tors, their  agents  and  factors,  were  pre- 
vented from  suing  with  effect  for  their 
debts  in  the  courts  of  this  commonwealth, 

from   the   dav   of  April    1774,   until 

the    year,    1790,    and    this    suit    was    com- 
menced on  the  4th  of  January,  1803.  Hop- 
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Effect  of  Treaty  of  Peace. — The  treaty  of  peace  between  Great  Britain  and 
the  United  States  prevents  the  operation  of  the  act  of  hmitations  of  Virginia^ 
upon  British  debts,  contracted  before  that  treaty  and  not  barred  at  the  breaking; 
out  of  the  war  in  1775>i  But  of  course  the  statute  began  to  run  again  after  the 
restoration  of  peace.^^ 

h.    Cestui  Que  Trust  Rclation.—See  ante,  "Trusts,"  IX,  B,  2,  b. 

E.  Suspension  by  Commencement  of  Action — 1.  Rui^e  Stated. — The 
commencement  of  a  suit  or  action  stops  the  running  of  the  statute  of  hmitations  as 
to  the  cause  of  action  upon  which  it  is  brought.-*"  And  this  is  true  of  a  creditor's- 
bill,  or  suit  in  the  nature  thereof,  even  as  to  creditors  becoming  parties  afterwards,-*-* 


kirk  V.   Bell,   3   Cranch   454,   455,   2   L.   Ed. 
497. 

"In  considering  the  dates  and  times  of 
the  several  transactions,  the  period  dur- 
ing which  the  act  of  assembly  suspended 
the  act  of  limitations,  that  is,  between  the 
1st  of  January,  1776,  and  the  21st  of  June, 
1784,  is,  to  every  purpose,  to  be  thrown 
out  of  the  computation."  Schlosser  v. 
Lesher.  1   Dall.   411,   413,   1   L.   Ed.  200. 

41.  Effect  of  treaty  of  peace. — Hopkirk 
V.  Bell,  3  Cranch  454,  2  L.  Ed.  497,  reaf- 
firmed in  S.  C,  4  Cranch  164,  2  L.  Ed. 
583.  See,  also.  Pollard  v.  Kibbe,  14  Pet. 
353,  412,  10  L.  Ed.  490;  Ware  v.  Hylton, 
3   Dall.   199,   1   L.   Ed.   568. 

The  act  of  limitations  of  Virginia  of 
five  years  is  not  bar  to  a  British  creditor's 
demand  on  a  promissory  note,  dated  21st 
of  August,  1772,  by  suit  brought  January 
4,  1803,  although  one  of  the  plaintiffs  was 
in  the  country,  after  the  treaty  of  peace, 
viz,  in  1784,  and  remained  here,  until  his 
death  in  1785.  Hopkirk  v.  Bell,  4  Cranch 
164,  2  L.  Ed.  583. 

"The  lergth  of  time  from  the  giving 
the  note  to  the  commencement-  of  the 
war,  in  1775,  not  being  sufficient  to  bar 
the  demand  on  the  said  note,  according 
to  the  said  act  of  assembly,  the  treaty  of 
peace  between  Great  Britain  and  the 
United  States,  of  1783,  does  not  admit 
of  adding  the  time  previous  to  the  war, 
to  any  time  subsequent  to  the  treaty,  in 
order  to  make  a  bar."  Hopkirk  v.  Bell, 
3  Cranch  454,  458,  2  L.  Ed.  497,  reaffirmed 
in  S.  C,  4  Cranch  164,  2  L.  Ed.  583.  See. 
also,  Braun  7'.  Sauerwein,  10  Wall.  218, 
222,   19   L.   Ed.  895. 

42.  Statute  runs  after  peace  restored. — 
The  final  ratification  of  the  treaty  of 
peace  between  Great  Britain  and  the 
United  States  was  the  period  when  the 
act  of  limitations  began  to  run  against 
debts  due  by  citizens  of  the  United  States 
to  British  creditors.  Ogden  ?'.  Blackledgc, 
2  Cranch  272,  279,  2  L.  Ed.  276.  See,  also. 
Hanger  v.  Abbott.  6  Wall.  532,  541,  18  L. 
Ed.  939. 

North  Carolina. — So  with  the  act  of 
limitations  of  North  Carolina  as  to  debts 
to  British  creditors.  Ogden  v.  Blackledge, 
2   Cranch  272,  2   L.   Ed.  276. 

43.  Suspension  by  commencement  of 
action.— Johnson  v.  Waters,  111  U.  S.  640, 
672,  28  L.  Ed.  547;  Gaines  v.  Hennen,  24 
How.    553,    568,    16    L.    Ed.    770;    Cucullu 


V.  Hernandez,  103  U.  S.  105,  111,  26  L- 
Ed.   322. 

Louisiana. — Gaines  v.  Hennen,  24  How. 
553,  568,  16  L.  Ed.  770,  reaffirmed  ia 
Gaines  v.  New  Orleans,  6  Wall.  642,  710, 
18   L.   Ed.   950. 

"After  the  interruption  of  the  prescrip- 
tion by  the  filing  of  the  bill  by  the  com- 
plainant, the  defendants  could  no  longer 
claim  to  be  in  possession  in  good  faith, 
as  that  is  defined  in  the  Civil  Code  (La.). 
In  article  3415  the  possessor  in  bad  faith 
is  he  who  possesses  as  master,  but  who 
assumes  this  quality  when  he  well  knows 
that  he  has  no  title  to  the  thing,  or  that 
his  title  is  vicious  and  defective.  The  pos- 
sessor must  not  only  not  be  in  bad  faith,, 
but  in  the  positive  belief  that  he  is  the  true 
owner,  and  if  he  doubts  the  validity  of 
his  title,  his  possession  is  not  the  basis 
of  prescription."  Gaines  v.  Hennen,  24 
How.  553,  569,  16  L.  Ed.  770. 

The  possession  of  property  under  an 
irregular  sale  thereof  by  the  executors  of 
the  deceased  owner,  beginning  with  the 
executors  but  which  was  interrupted  be- 
fore the  time  had  expired  by  the  bring- 
ing of  suit,  did  not  continue  afterwards 
under  the  universal  legatee,  under  a  re- 
voked will,  whose  power  of  attorney  to 
them  authorized  or  attempted  to  authorize 
them  to  sell  the  estate  of  decedent. 
Gaines  f.  Hennen,  24  How.  553,  569,  16  L. 
Ed.  770;  Gaines  t'.  New  Orleans,  6  Wall. 
642,  716,  18  L.  Ed.  950.  See  the  title  EX- 
ECUTORS AND  ADMINISTRATORS, 
vol.  6.  p.   149,  et  seq. 

Under  the  statute  of  limitations  of  Ten- 
nessee giving  a  complete  title  after  seven 
years  peaceable  and  adverse  possession 
the  running  of  the  statute  can  only  be 
stopped  by  actual  suit,  when  the  posses- 
sion is  such  as,  by  its  continuance,  to  be 
a  bar.  Not  so  where  the  person  having 
better  title  takes  actual  possession  in 
pursuance  thereof.  McClung  v.  Ross,  5 
Wheat.  116,  5  L.  Ed.  46. 

Time  of  commencement  stops  the  run- 
ning.— The  time  of  commencing  the  ac- 
tion was  the  point  at  which  the  statute 
ceases  to  run,  not  the  time  of  trial.  Bird 
V.  Louisiana  State  Bank,  93  U.  S.  96,  99, 
23   L.    Ed.   818. 

44.  Creditors'  bill. — Richmond  v.  Irons, 
121    U.    S.   27,   54,   30    L.    Ed.    864. 

The  creditor's  demand,  however,  must 
not   have   been   barred   at   the   time   when 
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or  an  action  to  quiet  title. *^ 

Garnishment  Proceeding'. — The  right  to  sue  the  garnishee  being  suspended 
by  garnishment  in  a  pending  suit,  the  statute  of  hmitations  is  also  suspended 
thereby  between  the  original  debtor  and  creditor.'*^ 

Against  One  Joint  Obligor. — The  plea  of  prescription  cannot  prevail  in  be- 
half of  one  joint  debtor,  if  a  suit  has  been  brought  against  another  in  the  cir- 
cuit court  of  the  United  States  for  the  district  of  Maryland,  meaning  thereby, 
presumably,  if  it  had  been  commenced  in  any  other  court  in  the  United  States.''" 

2.  What  Constitutes  the  Commencement  oe  an  Action — a.  In  General. 
— While  the  mere  assertion  of  a  claim  is  not  enough,48  it  has  been  held  that  a 
legal  interruption  takes  place  by  a  judicial  demand  made  upon  the  debtor."*^ 
Sometimes  (by  statute)  whether  before  a  court  of  competent  jurisdiction  or 
not.s" 

Entry  of  Suit. — It  has  been  held,  under  an  old  statute  requiring  suit  to  be 
"'entered"  within  a  certain  time,  that  service  of  process  by  a  private    hand  within 


the  suit  was  instituted;  for  if  the  credit- 
or's demand  would  have  been  barred  by 
the  statute  before  the  commencement  of 
the  bill,  the  statute  may  be  set  up.  Rich- 
mond V.  Irons,  121  U.  S.  27,  52,  30  L.  Ed. 
864.  See  the  title  CREDITORS'  SUITS, 
vol.  4,  p.  .35. 

45.  Action  to  quiet  title. — The  bringing 
of  an  action  to  quiet  title  under  the  Iowa 
statute  (Rev.  3601;  Code,  3273)  is  an  ac- 
tion for  the  recovery  of  the  property,  and 
would  interrupt  the  running  of  the  five 
years'  statute  of  limitation  for  the  recov- 
ery of  property  sold  for  taxes.  Barrett  v. 
Holmes,  102  U.  S.  651,  656,  26  L.  Ed.  291. 

46.  Garnishment. — Mattingly  v.  Boyd, 
20  How.  128,  15  L.  Ed.  845.  See,  also,  the 
title  ATTACHMENT  AND  GARNISH- 
MENT, vol.  2,  p.  694. 

47.  Against  one  joint  obligor. — Hill  v. 
Tucker,  13  How.  458,  467,  14  L.  Ed.  223; 
Goodall  V.  Tucker,  13  How.  469,  14  L. 
Ed.   227. 

Although  a  judgment  obtained  against 
one  of  several  executors  would  not  be 
conclusive  as  to  the  demand  against  an- 
other executor,  qualified  in  a  different 
state  from  that  in  which  the  judgment 
was  rerdered,  yet  such  a  judgment  may 
be  admissible  in  evidence  in  a  suit  against 
an  executor  in  'another  jurisdiction,  for 
the  purpose  of  showing  that  the  demand 
liad  been  carried  into  judgment  in  an- 
other jurisdiction,  against  one  of  the  tes- 
tator's executors,  and  that  the  others  were 
precluded  by  it  from  pleading  prescrip- 
tion or  the  statute  of  limitations  upon  the 
original  cause  of  action.  Such  is  the  case 
certainly  in  Louisiana.  Hill  v.  Tucker, 
13  How.  458,  467,  14  L.  Ed.  223;  Goodall 
V.  Tucker,  13  How.  469,  14  L.  Ed.  227. 
See,  also.  Carpenter  v.  Strange,  141  U.  S. 
8  7,  104,  35  L.  Ed.  640.  See,  also,  ante, 
■"Application  of  Term  Disability,"  X,  D, 
5,  a,  (1). 

48.  Mere  assertion  of  claim. — "The  mere 
assertion  of  a  claim,  unaccompanied  by 
any  act  to  give  effect  to  it.  cannot  avail 
to  keep  alive  a  right  which  would  other- 
wise be  precluded."  Mackall  v.  Casilear, 
137  U.  S.  556,  567,  34  L.  Ed.  776. 


Prosecutions  to  stop  the  operations  of 
the  statute  must  be  successful,  and  lead 
to  a  change  in  the  possession.  The  mere 
fact  that  the  estate  was  the  subject  of 
legal  controversy  and  litigation  in  courts 
of  law,  and  renewed  and  continued  claims 
and  demands,  is  not  enough.  Moore  v. 
Greene,  19  How.  69,  71,  15  L.  Ed.  533. 
See,  also,  post,  "Service  of  Process,"  X, 
E,  2,  b.  And  also,  the  title  LACHES, 
ante,  p.  790. 

49.  Judicial  demand — Louisiana. — An  or- 
der for  seizure  and  sale  of  mortgaged 
property  served  on  the  debtor,  is  a  judi- 
cial demand,  the  same  as  an  ordinary  suit; 
and  it  continues  in  operation  as  such  until 
it  has  been  rendered  effective  by  a  valid 
sale.  This  position  seems  to  be  sustained 
by  several  decisions  of  the  supreme  court 
of  Louisiana.  Gordon  v.  Gilfoil,  99  U.  S. 
168,   176,   25    L.    Ed.   383. 

"By  the  article  of  the  code,  3484,  a 
legal  interruption  of  a  prescription  takes 
place  where  the  possessor  has  been  called 
to  appear  before  a  court  of  justice,  either 
on  account  of  the  property  or  the  posses- 
sion, and  the  prescription  is  interrupted 
by  such  demand,  whether  the  suit  has  been 
brought  before  a  court  of  competent  juris- 
diction or  not.  The  weight  of  authority 
upon  the  construction  of  that  article  of 
the  code  is,  that  it  contemplates  a  vol- 
untary, intentional,  and  active  abandon- 
ment of  the  suit,  in  order  to  restore  the 
running  of  a  right  of  prescription.'' 
Gaines  v.  Hennen,  24  How.  553,  568,  16  L 
Ed.  770;  Gaines  v.  New  Orleans,  6  Wall. 
642,  717,  18   L.   Ed.  950. 

50.  Louisiana — Whether  before  court  of 
competent  jurisdiction  or  not. — The  legal 
demand  made  by  the  action  which  was 
brought  in  1870,  and  which  was  in  the 
course  of  prosecution  until  the  reversal 
of  the  judgment  by  the  federal  supreme 
court  in  1874,  if  not  longer,  interrupts 
prescription  "whether  the  suit  has  been 
brought  before  a  court  of  competent  ju- 
risdiction or  not."  Civil  Code.  Louisiana 
Art.  3518  (3484).  Johnson  v.  Waters,  111 
U.  S.  640.  672,  28  L.  Ed.  547:  Gaines  v. 
Hennen,  24  How.  553,  568,  16  L.  Ed.  770; 
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the  time,  followed  by  entry  on  the  docket  for  trial  after  it  had  expired,  was  a 
compliance  with  the   statute.-"*! 

In  Federal  Courts. — And  state  statutes,  declaring  when  an  action  shall  be 
considered   as  commenced,   are   applicable   to   actions   in   the   federal  courts.^s 

b.  Service  of  Process. — It  has  been  held  that  service  of  process  must  be  ef- 
fected, or  attempted  and  followed  up  by  actual  service  within  a»reasonable  time 
or  that  specified  by  statute.^^ 

Delivery  to  Officer  for  Service. — Some  statutes  provide  that  ah  attempt 
to  commence  an  action  is  equivalent  to  commencement,  where  the  .summons  is 
delivered,  with  the  intent  that  it  shall  be  served,  to  the  proper  officer^  Under 
such  a  statute    an  actual  manual  delivery  is  not  necessary .^-^     The  question  of 


Gaines  v.   New   Orleans,  6  Wall.  642,  717, 
IS   L.   Ed.  950. 

51.  Entry  of  suit— Ejectment.— In  a 
Pennsylvania  case  a  cause  had  been  de- 
cided by  the  board  of  property,  m  favor 
of  the  defendant,  upon  a  caveat  respect- 
ing land,  on  the  14th  of  February,  1796; 
but  the  patent  was  stayed  for  six  months, 
within  which  time  the  party  is  allowed, 
by  the  act  of  assembly,  to  enter  his  suit 
at  common  law,  in  the  nature  of  an  ap- 
peal. (Act  3d  April  1792,  §  11,  3  Sm. 
Laws,  74.)  For  that  purpose,  a  declara- 
tion in  ejectment  was  framed,  entitled  as 
of  April  term,  1796;  it  was  served  by  a 
private  hand  (not  the  sheriff),  on  the 
defendant,  in  Philadelphia,  on  the  10th  of 
August,  1796;  and  it  was  entered  on  the 
docket  of  the  supreme  court,  on  Satur- 
day, the  20th  of  August,  1796;  but  the 
court  had  risen  (contrary  to  the  usual 
practice,  and  the  expectation  of  the  bar) 
on  the  preceding  day,  when,  of  course,  the 
term  ended.  Held,  that  the  ejectment  was 
well  brought  within  the  time  allowed  by 
the  act  of  assembly.  Nicholson  v.  Wal- 
lis  4  Dall  154,  1  L.  Ed.  779.  See  the 
title  EJECTMENT,  vol.  5,  p.  710.  See, 
also,  the  title  APPEAL  AND  ERROR, 
vol.  1,  p.  429,  as  to  review  of  judgment 
upon   a  caveat. 

52.  In  federal  courts.— Michigan  ins. 
Bank  V.   Eldred,  130  U.   S-   693,  697,  32   L- 

Ed-  1080.  .  ,      .f     ,      f    s 

The  legal  construction  and  ettect  ot  8 
27,  c.  138,  of  the  statutes  of  Wisconsin, 
taken  in  connection  with  the  preceding 
sections  of  the  same  chapter,  is  that  the 
service  of  the  summons,  or  its  delivery 
tc  an  officer  with  intent  that  it  shall  be 
served,  is  the  act  by  which  the  period  of 
limitation  must  be  computed;  and  the  defi- 
nition of  that  act  is  an  integral  part  of 
the  statute  of  limitations,  and  as  such 
applicable,  as  the  rest  of  the  statute  un- 
doubtedly is,  to  actions  in  the  courts  of 
the  United  States.  Michigan  Ins.  Bank 
V  Eldred,  130  U.  S.  693,  697,  32  L.  Ed. 
1080.  See,  also,  the  title  COURTS,  vol. 
4.   p.    1094. 

53  Service  of  process. — Amy  v.  Water- 
town  (No.  1),  130  U.  S.  301,  314,  32  L. 
Ed.    948.  , 

Where  an  inefifectual  attempt  was  made 
to  secure  service  of  process  in  a  suit  be- 
gun, and  after  nine  years  and  more  a  sec- 


ond effort  was  made  to  serve  the  writ, 
upon  which  the  present  proceedings  arose, 
it  cannot  be  pretended  that  the  action  was 
pending  during  that  long  period,  without 
further  effort  to  procure  a  service  of 
process.  The  common  law  provided  a  rem- 
edy in  such  cases,  by  a  return  of  non  est 
inventus  (or  what  was  equivalent  thereto), 
and  a  reissue  of  the  writ  from  term  to 
term,  until  a  service  could  be  made,  or  by 
process  of  outlawry.  The  issue  of  suc- 
cessive writs  kept  the  suit  alive  so  as 
to  prevent  the  running  of  the  statute  of 
limitations.  But  the  making  of  one  spas- 
modic and  unsuccessful  effort,  and  then 
abandoning  the  case  for  ten  years,  cannot 
be  regarded  as  having  any  such  effect,  un- 
less aided  by  some  statutory  provision. 
Amy  V.  Watertown  (No.  1),  130  U.  S. 
301,   314,    32    L.    Ed.   946. 

Wisconsin. — "By  the  laws  of  Wisconsin, 
an  action  is  not  commenced  for  the  pur- 
pose of  stopping  the  running  of  the  stat- 
ute of  limitations  until  service  of  process 
has  been  effected,  or  until  service  has  been 
attempted  and  followed  up  by  actual  serv- 
ice within  sixty  days  or  publication  within 
that  time."  Knowlton  v.  Watertown,  130 
U.  S.  327,  333,  32  L.  Ed.  956;  Michigan 
Ins.  Bank  v.  Eldred,  130  U.  S.  693,  697, 
32  L.  Ed.  1080;  Spalding  v.  Watertown, 
130  U.  S.  327,  32  L.  Ed.  956;  Amy  v. 
Watertown  (No.  1),  130  U.  S.  301,  32  L. 
Ed.  946.  See  Rev.  Stat.  Wis.  (1878),  §§ 
4239,  4240.  See  the  titles  ACTIONS,  vol. 
1,  p.    110;   SUMMONS   AND    PROCESS. 

Where  the  action  was  really  not  com- 
menced within  the  meaning  of  the  stat- 
ute, until  the  attorneys  of  the  defendant 
voluntarily  entered  a  general  appearance, 
which  was  done  on  the  14th  of  July,  1883. 
and  at  that  time  more  than  ten  years  and 
a  half  had  elapsed  since  the  last  coupon 
sued  on  became  due,  the  statute  of  limi- 
tations vv^as  a  complete  bar.  Knowlton  v. 
Watertown,  130  U.  S.  327,  334,  32  L.  Ed. 
956. 

54.  What  constitutes  delivery  to  officer. 
— Michigan  Ins.  Bank  v.  Eldred,  130  U. 
S.    693,    698,   32    L-    Ed.    1080. 

It  would  be  sufficient,  for  instance,  if 
the  attorney  left  it  on  the  marshal's  desk 
or  other  place  in  the  marshal's  office,  so 
that  the  mar'^hal  would  understand  that  it 
was  left  w'th  him  for  service.  It  would 
be  equally  sufficient  if  the  attorney,  or  the 
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delivery  then  becomes  one  of  fact  for  the  jury,  not  of  law  for  the  court.^^ 

Service  by  Private  Hand. — It  has  been  held  that  service  by  private  hand 
constituted  the  entry  of  suit  in  due  time.^^ 

Prosecution  after  Service. — It  was  held  by  the  Pennsylvania  court  in  a 
case  reported  by  Dallas,  that  where  a  capias  and  summons  was  issued  in  good 
time  and  returned  nihil,  it  was  a  case  parallel  to  an  original  writ  under  the  Eng- 
lish practice,  and  consequently  continuances  need  not  be  shown  upon  the  trial 
of  the  action  as  proof  that  the  writ  was  issued  for  the  same  cause  of  action.  Be- 
ing such  a  writ  as  corresponded  with  the  declaration,  the  law  presumes  it  was 
for  the  same  cause  of  action  unless  the  contrary  is  shown.  It  was  only  where 
there  was  a  disagreement  that  the  continuances  must  be  shown,  to  show  the 
identity  of  the  proceeding.^"  In  such  cases  of  a  subsisting  writ  it  was  said  that 
there  seemed  to  be  no  limitation  of  the  time  for  proceeding  upon  the  foundation 
of  the  old  writ,  where  there  had  been  no  abatement  of  it,  under  five  or  perhaps 
seven  years.^^ 

3.  Effect  of  Suit  Commfncfd  or  Attempted  on  Subsequent  Suit — a.  In 
Case  of  Voluntary  Discontinuance  or  Abandonment,  or  Abatement. — If  the  plain- 
tiff permits  his  suit  to  be  dismissed,  and  files  a  new  bill,  he  would  not  be  at 
liberty,  in  the  computation  of  time,  to  avail  himself  of  the  pendency  of  the  for- 
mer suit,  unless  he  could  connect  the  two  suits  together.  The  law  is  the  same 
where  a  suit  terminates  by  abatement  and  is  not  revived;  such  a  suit  takes  no 
time  out  of  the  act  of  limitations,-^^     unless  some  statute  provides  otherwise    as 


clerk  acting  by  his  direction,  placed  the 
summons  in  a  box  in  the  clerk's  office, 
designated  by  the  marshal,  with  the  clerk's 
assent,  as  a  place  where  processes  to  be 
served  by  him  should  be  deposited,  and 
from  which  he  usually  took  them  daily. 
Michigan  Ins.  Bank  v.  Eldred,  130  U.  S. 
693,  698,  33   L.  Ed.   1080. 

55.  Question  for  jury. — Michigan  Ins. 
Bank  v.  Eldred,  130  U.  S.  693,  699,  32 
L     Ed.    1080. 

"Upon  this  testimony,  the  questions, 
whether  the  box  in  the  clerk's  office  had 
been  duly  designated  by  the  marshal  as 
a  place  where  processes  to  be  served  by 
him  should  be  deposited,  and  whether  the 
summons  in  this  case  was  either  deposited 
by  the  clerk  in  that  box,  or  delivered  by 
him  to  the  marshal,  within  ten  years  after 
May  13,  1862,  when  the  cause  of  action 
accrued,  were  not  questions  of  law  for  the 
court,  but  questions  of  fact,  which  should 
have  been  submitted  to  the  jury.  The 
court  therefore  erred  in  not  giving  the 
instruction  requested,  and  in  directing  the 
jury  to  return  a  verdict  for  the  defend- 
ant." Michigan  Ins.  Bank  v.  Eldred,  130 
U.    S.    693,    699.    32    L.    Ed.    1080. 

56.  Service  by  private  hand. — Nicholson 
V.  WalHs,  4  Dall.  154.  1   L.  Ed.  779. 

57.  Prosecution  after  service. — Schlos- 
ser  V.  Lesher,  1  Dall.  411,  413,  1  L.  Ed. 
200. 

"Where  an  original  is  replied  to  the 
plea  of  the  statute  of  limitations,  it  is 
sufficient  to  show  when  the  writ  issued, 
without  any  continuances;  but  where  the 
writ  is  a  latitat  from  the  king's  bench,  or 
a  clausum  fregit,  in  the  common  pleas, 
the  continuances  must  be  set  forth,  to  be 
entered  to  the  time  of  filing  the  bill  or 
declaration,  in   order   to   show   that  it  was 


for  the  same  cause  of  action."  Schlosser 
V.  Lesher,  1  Dall.  411,  1  L.  Ed.  200.  See 
ante,  "In  General,"  X,  E,  2,  a. 

58.  Same. — Schlosser  v.  Lesher,  1  Dall 
431,    413,    1    L.    Ed.    200. 

59.  In  case  of  voluntary  discontinuance 
or  abandonment,  or  abatement. — Alexan- 
der V.  Pendleton,  8  Cranch  462,  470,  3 
L.  Ed.  624;  Richards  v.  Maryland  Ins. 
Co.,  8  Cranch  84,  3  L.  Ed.  496;  Willard  v. 
Wood,  164  U.  S.  502,  523,  41  L.  Ed.  531. 

Abatement.— It  was  said  in  Schlosser  v. 
Lesher,  1  Dall.  411,  414,  1  L.  Ed.  200,  that: 
"If  this  could  have  been  considered  in  the 
light  of  an  abated  writ,  and  reasonable 
time,  in  the  discretion  of  the  court,  was 
the  rule,  we  ought  certainly  to  take  into 
our  consideration  the  peculiar  situation  of 
our  country  and  the  correspondent  laws, 
which  restrained  creditors  from  prosecut- 
ing their  suits  with  the  same  advantage  as 
at  other  times,  as  they  could  take  out  ex- 
ecutions only  for  one-third  of  their  debts 
in  one  year;  and  this  certainly  deterred 
many  from  prosecuting  their  suits  at  all, 
during_  the  continuance  of  that  restraint. 
On  this  ground,  therefore,  the  allowance 
in  the  present  case  would  be  very  moder- 
ate, as  it  would  not  extend  three  months 
and  a  half  beyond  the  time  contended  for 
by  the  defendant's  counsel."  Held,  that 
the  suit  was  prosecuted  in  time. 

Failure  of  executor  to  revive  suit 
brought  by  testator. — If  an  executor  do 
not  cause  himself  to  be  made  party  to  a 
suit,  brought  in  the  lifetime,  and  in  the 
name,  of  the  testator,  and  pending  at  his 
death,  it  is  to  be  considered  as  a  voluntary 
abandonrnent  of  the  action,  so  as  to  ex- 
clude the  executor  from  the  equity  of  the 
exceptions  tQ  the  statute  of  limitatir^is.  In 
no  case  of  voluntary  abandonment  has  an 
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is  the  case  in  some  of  the  states.^o  a  suit  brought  in  time  and  then  discon- 
tinued, and  another  suit  having  substantially  the  same  object,  are  to  be  re- 
garded, for  the  purposes  of  limitation,  as  the  same  suit,  the  latter  being,  in  effect, 
a  continuation  of  the  former.'^i     And  so  as  to  voluntary  nonsuit.^^ 

b.  In  Case  of  Involuntary  Nonsuit. — The  statutes  of  some  states  allow  a 
party  who  "suffers  a  nonsuit"  in  an  action  to  bring  a  new  action  for  the  same 
cause  within  a  year  afterwards.  But  this  has  been  held  to  apply  only  to  in- 
voluntary nonsuits,  not  cases  of  accidental  miscarriage,  as  from  defects  in 
proofs,  parties,  pleadings,  etc.^"  Such  a  statute  has  been  held  a  part  of  the 
limitation  law,  and  such  construction  is  binding  on  the  federal  courts.'^^  And 
such  a  statute  applies  only  to  the  case  of  a  second  suit  brought  to  enforce  a 
right  derived   from  the  first  plaintiff.*^^     But  this  is   the  case  only  by  virtue  of 


exception  to  the  statute  of  limitations  been 
supported.  Richards  v.  Maryland  Ins.  Co., 
8  Cranch  84,  3  L.  Ed.  496. 

60.  In  absence  of  statute. — Harrison  v. 
Myer,  92  U.  S.  Ill,  115,  23  L.  Ed.  606; 
Levy  V.  Stewart,  11  Wall.  244,  252,  20  L. 
Ed.  86;  The  Collector  v.  Hubbard,  12  Wall. 
1,  15,  20  L.  Ed.  272. 

Louisiana. — Statutes  exist  in  some  of  the 
states,  providing  that  where  a  first  suit  is 
abated,  and  a  second  suit  is  brought  within 
a  prescribed  time,  the  statute  of  limita- 
tions shall  cease  to  run  from  the  date  of 
the  first  suit;  but  the  court  is  not  referred 
to  any  such  enactment  in  Louisiana  as 
applicable  to  this  case,  and  it  is  believed 
that  none  such  exists,  as  the  code  of  the 
state  provides  that  if  the  plaintiff,  after 
having  made  his  demand,  abandons  or  dis- 
continues it,  the  interruption  shall  be  con- 
sidered as  having  never  happened.  La. 
Code,  art.  3485;  Levy  v.  Stewart,  11  Wall. 
244,  252,  20  L.  Ed.  86;  Harrison  v.  Myer, 
92  U.  S.  Ill,  115,  23  L.  Ed.  606. 

But  it  must  be  a  voluntary,  intentional 
and  active  abandonment  of  the  suit. 
Gaines  v.  Hennen,  24  How.  553,  568,  16  L. 
Ed.  770;  Gaines  v.  New  Orleans,  6  Wall. 
642,  717,  18  L.  Ed.  950. 

Law  of  congress  or  Connecticut. — Reg- 
ulations exist  in  some  of  the  states  that 
where  the  first  suit  is  abated  and  a  second 
suit  is  brought  within  a  prescribed  time, 
the  statute  of  limitations  shall  cease  to  run 
from  the  date  of  the  first  suit,  but  con- 
gress has  not  passed  any  law  to  that  ef- 
fect, and  it  is  conceded  that  none  such  ex- 
ists in  Connecticut.  The  Collector  v. 
Hubbard,  12  Wall.  1.  15,  20  L  Ed.  272. 

61.  Second  suit  for  same  object  as  con- 
tinuation of  first. — This  was  held  as  to 
the  limitation  prescribed  by  §  5057,  Rev. 
Stat.  U.  S-,  as  to  suits  touching  property 
vested  in  an  assignee  in  bankruptcy.  The 
limitation  applies  as  well  to  suits  by  him 
as  to  suits  or  defenses  against  him,  and 
to  permit  a  plaintiff  (the  assignee)  to 
abandon  one  forum  without  defendant's 
knowledge  or  consent,  and,  in  computing 
the  time  fixed  for  setting  up  a  claim  in 
defense  to  include  the  period  between 
the  institution  of  the  suit  in  that  court 
and  the  commencement  of  this  suit,  while 
■excluding  it  as  to  his  own  right  of  action, 
■would  make  the  statute  an  instrument  of 


fraud.  It  cannot  receive  that  construc- 
tion. Adams  v.  Collier,  122  U.  S.  382, 
389,    30    L.    Ed.    1207. 

62.  Voluntary  nonsuit. — The  statute 
of  Missouri,  which  allows  a  party  who 
"suffers  a  nonsuit"  in  an  action  to  bring 
a  new  action  for  the  same  cause  within 
one  year  afterwards,  only  applies  to  cases 
of  involuntary  nonsuit,  not  to  cases 
where  the  plaintiff  of  his  own  motion 
dismisses  the  action.  It  was  only  in- 
tended to  cover  cases  of  accidental  mis- 
carriage, as  from  defect  in  the  proofs,  or 
in  the  parties  or  pleadings,  and  like  par- 
ticulars. Riddlesbarger  v.  Hartford  Ins. 
Co.,  7  Wall.  386,  391,  19  L  Ed.  257.  See' 
post,  "In  Case  of  Involuntary  Nonsuit," 
X,   E,  3,  b. 

63.  In  case  of  involuntary  nonsuit. — 
Riddlesbarger  v.  Hartford  Ins.  Co.,  7 
Wall.  386,  391,  19  L.  Ed.  257;  Glenn  v. 
Liggett,   135  U.  S.  533,  547,  34  L.   Ed.  262. 

Missouri. — "Under  the  statute  of  Mis- 
souri applicable  to  the  present  case,  if 
an  action  was  commenced  within  the 
statutory  limitation  of  time,  and  the 
plaintiff  suffered  a  nonsuit,  he  was 
allowed  to  commence  a  new  action  within 
one  year  after  the  nonsuit  was  suffered." 
Glenn  v.  Liggett,  135  U.  S.  533,  547,  34 
L.    Ed.    262. 

64.  Construction  binding  on  federal 
courts. — Henderson  v.  Grifiin,  5  Pet.  151, 
8    L.    Ed.    79. 

65.  Second  suit  must  be  in  same  right. 
—Henderson  v.  Grifiin,  5  Pet.  151,  157,  8 
L.   Ed.   79. 

The  case  contemplated  in  the  South 
Carolina  law  of  1744,  by  which  a  plaintiff 
or  any  other  person  claiming  under  one 
who  had  brought  an  ejectment  for  land, 
which  suit  had  failed  by  verdict  and  judg- 
ment against  him,  or  by  nonsuit  or  dis- 
continuance, etc.,  is  empowered  to  com- 
mence his  action  for  the  recovery  of  the 
said  lands  de  novo,  held  to  be  a  part  of 
the  limitation  act  of  1812,  is  clearly  a 
case  where  the  right  of  the  plaintiff  in 
the  first  suit  passes  to  the  plaintiff  in 
the  second;  where  it  must  depend  upon 
some  interest  or  right  of  action  which 
has  become  vested  in  him  by  purchase 
or  descent,  from  the  person  claiming  the 
land  in  the  former  suit.  Henderson  v. 
Griffin,   5   Pet.  151,  8  L.  Ed.  79. 
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some  statute  saving  his  rights.^^ 

c.  First  Suit  Determined  Otherzidse  than  on  Merits. — Under  a  statute  provid- 
ing that  if  an  action  commenced  in  due  time  is  decided  upon  a  ground  not  con- 
cluding the  right  of  action,  another  action  may  be  brought  within  a  certain  time, 
a  dismissal  for  lack  of  jurisdiction  falls  within  the  exception. "^^  Where  the  first 
suit  terminated  in  an  irregular  and  unenforcible  award,  it  still  operated  as  an  in- 
terruption of  the  running  of  the  statute.^^  But  such  a  statute  does  not  apply 
where  the  plaintiff  failed  because  the  evidence  did  not  sustain  his  right  of  ac- 
tion.69 

Bringing  in  New  Plaintiff — Effect. — If  a  suit  be  commenced  by  A.  to 
recover  land  or  money,  he,  failing  on  the  merits,  cannot  bring  into  his  suit  a 
new  plaintiff,  especially  one  whose  action,  if  then  commenced,  would  be  barred 
by  the  statute  of  limitations.  If  otherwise,  the  same  suit  can  be  continued  in- 
definitely, constantly  making  new  plaintiffs,  until  some  one  shall  be  found  who 
has  a  meritorious  claim.  It  would  be  a  practical  abrogation  of  the  limitation 
of  the  statute.^*' 

Death  of  Plaintiff.— See  ante,  "Death  of  Party,"  X,  D,  4. 

4.  Amendment  as  Introducing  New  Cause  of  Action  and  Eeeect  on 
Statute  oe  Limitations. — See  the  title  Amendments,  vol.  1,  pp.  300,  301, 
304,  306.  The  general  rule  is  that  an  amendment  relates  back  to  the  filing  of 
the  original  pleading,  so  that  the  running  of  the  statute  of  limitations  is  arrested 
thereby,  unless  it  introduces  a  new  cause  of  action,'''^  but  if  it  does,  or  sets  up  a 


66.  Only  by  statute. — Willard  v.  Wood, 
164  U.  S.  502,  523,  41  L-  Ed.  531;  Alex- 
ander V.  Pendleton,  8  Cranch  462,  470,  3 
L.   Ed.   624. 

"If  a  plaintiff  mistakes  his  remedy,  in 
the  absence  of  any  statutory  provision 
saving  his  rights,  or  where  from  any 
cause  a  plaintifif  becomes  nonsuit  or  the 
action  abates  nr  is  dismissed,  and,  dur- 
ing the  pendency  of  the  action,  the 
limitation  runs,  the  remedy  is  barred." 
Willard  v.  Wood,  164  U.  S.  502,  523,  41 
L.  Ed.  531;  Alexander  v.  Pendleton,  8 
Cranch    462,   470,   3    L-    Ed.    624. 

67.  First  suit  determined  otherwise 
than  on  merits. — Smith  v.  McNeal,  109 
U.   S.   426,   429.  27  L.   Ed.  986. 

Cases  might  be  supposed,  perhaps, 
where  the  want  of  jurisdiction  in  the 
court  was  so  clear  that  the  bringing  of 
a  suit  therein  would  show  such  gross 
negligence  and  indifference  as  to  cut  the 
party  off  from  the  benefit  of  the  saving 
statute,  as  if  an  action  of  ejectment 
should  be  brought  in  a  court  of  admiralty, 
or  a  bill  in  equity  should  be  filed  before 
a  justice  of  the  peace,  but  this  is  not  such 
a  case.  Smith  v.  McNeal,  109  U.  S.  426, 
430.  27  L.   Ed.  986. 

68.  Need  not  be  successfully  prose- 
cuted.— Where  the  statute  does  not  re- 
quire that  a  suit  should  be  successfully 
prosecuted  to  operate  as  an  interruption 
of  prescription  (Trop.  de  Pres.,  §  561), 
a  prior  suit  between  the  same  parties, 
in  which  an  arbitration  was  had  and  an 
award  rendered,  which,  however,  could 
not  be  enforced  on  account  of  irregu- 
larity of  the  arbitrators'  proceedings, 
was  an  interruption  of  the  running  of  the 
statute.  Martin  v.  Imhsen,  21  How.  394, 
397,  16  L.  Ed.  134. 

7  U  S  Enc-64 


The  ruling  of  the  court  below,  viz, 
that  prescription  was  interrupted  by  a 
litigation  which  was  pending  between 
the  parties  shortly  before  the  present 
suit  was  instituted,  was,  under  the  cir- 
cumstances of  the  case  correct.  Martin 
V.  Imhsen,  21    How.   394,   16  L.   Ed.   134. 

69.  Failure  of  evidence  to  sustain  right 
of  action. — Meath  v.  Board  of  Mississippi 
Levee  Comm'rs,  109  U.  S.  268,  274,  27  L. 
Ed.  930. 

Same — Mississippi. — V/here  the  plain- 
tiff failed  in  his  action  because  the  legal 
title  to  the  contract  on  which  he  brought 
his  suit  was  in  another,  because  the  evi- 
dence did  not  sustain  the  issue  upon 
which  he  had  staked  his  cause,  the  case, 
therefore,  does  not  fall  within  the  excep- 
tion prescribed  by  §  2103  of  the  code  of 
Mississippi  of  1871,  i.  e.,  where  the  former 
action  was  defeated  for  "matter  of  form," 
and  is  barred  by  the  limitation  of  seven 
years  nre^cribed  by  the  code  of  1851, 
applicable  to  contracts  under  seal.  Meath 
V.  Board  of  Mississippi  Levee  Comm'rs, 
109    U.    S.    268,   274,   27    L.    Ed.    930. 

The  supreme  court  of  Mississippi  has 
construed  the  phrase  "for  matter  of  form" 
in  §  2163,  and  declared  that  it  relates  to 
technical  defects  in  the  form  of  the  ac- 
tion, or  pleadings,  or  proof,  or  to  vari- 
ances between  the  one  and  the  other. 
Meath  v.  Board  of  Mississippi  Levee 
Comm'rs,  109  U.  S.  268,  273,  27  L.  Ed.  930. 

70.  Bringing  in  new  plaintiff — Effect. — 
United  States  v.  Innerarity,  19  Wall.  595, 
597,    22    L.    Ed.    202. 

71.  Relation  back  of  amendment. — 
Union  Pac.  R.  Co.  v.  Wyler,  158  U.  S. 
285,  39  L.  Ed.  983;  Sicard  v.  Davis,  6 
Pet.  124,  8  L.  Ed.  342;  Atlantic,  etc.,  R. 
Co.    V.    Laird,    164    U.    S.    393,    41    L-    Ed. 
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new  and  distinct  title  as  the  basis  of  the  proceeding,  the  statute  runs  contmu- 
ously  until  the  date  of  such  amendment  J  2  Where  the  title  set  up  by  an  amended 
bill  is  a  new  right,  it  must  be  considered  as  having  been  first  asserted  by  the 

amended  billJ^  o  a  1 

5.  Supplemental  Bile  as  Continuation  oe  Original  duit. — A  supple- 
mental bill  setting  up  strictly  new  matters  in  support  of  the  relief  originally 
prayed  for,  not  being  a  new  cause  of  action,  is  subject  to  the  same  statute  of  lim- 
itations as 'the  original  bill,  and  not  one  which  would  apply  to  it  if  it  were  an 
original  hiW*  But  it  must  be  such  in  fact,  and  not  merely  in  nameJ^  But  the 
right  to  plead  the  statute  thereto  may  be  waived  by  answer  admitting  its  al- 
legations, in  the  absence  of  any  fraud  or  misrepresentations  to  induce  such  an- 
swer J  ^ 

F.  Assertion  of  State's  Right  by  Legislative  Act.— It  has  been  held  that 
a  presumption  which  a  state  allows  to  arise  in  favor  of  any  occupant  of  her 
lands,  that  she  possesses  no  title  or  interest  therein,  if  within  a  stated  period  no 
assertion  of  her  title  or  interest  is  made,  is  rebutted  when  such  assertion  is  made, 
and  it  may  be  made  as  well  by  legislative  act  as  by  judicial  proceeding.'^' 

G.  Suspension  by  Fraud. — See  post,  "Actions  for  Relief  on  Ground  of 
Fraud  or  Mistake,"  XI,  D. 

H.  Suspension  as  to  Actions  for  Recovery  of  Realty.— See  ante,  "Ad- 
verse Possession,"  VIII ;  post,  "Actions  for  Recovery  of  Title  or  Possession  of 
Real  Property,"  XI,  C. 


485;  Texas,  etc.,  R.  Co.  v.  Cox,  145  U.  S. 
593,  36  L.  Ed.  829;  United  States  v. 
Delespine,  15  Pet.  319,   10   L.   Ed.  753. 

See  Packet  Co.  v.  Sickles,  19  Wall. 
611,  616,  22  L.  Ed.  203,  where  it  was  said: 
"While  it  may  be  true  that  the  amended 
declaration,  as  a  general  rule,  is  to  be 
taken  as  the  commencement  of  the  suit, 
in  reference  to  the  defense  of  the  statute, 
it  may  be  doubted  whether  in  this  par- 
ticular case,  where,  after  years  of  fierce 
litigation,  only  a  common  count  is  added, 
which  is  intended  to  cover  the  same  sub- 
ject matter,  justice  will  be  promoted  by 
allowing  this  plea,  which  can  only  be 
valid  by  reason  of  the  time  elapsed  pend- 
ing the  litigation." 

72.  Amendment  introducing  new  cause 
of  action  or  title. — Atlantic,  etc.,  R.  Co. 
V.  Laird,  164  U.  S.  393,  41  L.  Ed.  485; 
White  V.  Joyce,  158  U.  S.  128,  145,  39 
L.  Ed.  921;  Miller  v.  Mclntyre,  6  Pet. 
61,  8  L.  Ed.  320;  Holmes  v.  Trout,  7  Pet. 
171,  8  L.  Ed.  647.  And  see  the  cases 
cited  in  preceding  note. 

73.  Setting  up  new  title. — Holmes  v. 
Trout,  7  Pet.   171,  213,  8  L.  Ed.  647. 

Amendment. — Where,  in  view  of  the 
facts,  the  complainants  must  rest  their 
legal  title  to  the  land  in  controversy, 
on  a  deed  executed  in  1804  to  B.  and 
themselves  in  equal  moieties  between  him 
and  them  agreeable  to  the  case  made  in 
their  amended  bill,  and  whatever  equitable 
claim  the  complainants  may  have  had 
to  this  land,  that  deed  to  B.  conveyed 
one  moiety  of  it  to  him,  the  decree  ob- 
tained against  the  heirs  of  B.  and  the_  con- 
veyances executed  in  pursuance  of  it,  as 
set  forth  in  the  amended  bill,  must  be 
considered  as  setting  up  a  new  right 
so  as  to  give  to  a  part  of  the  defendants 


the  benefit  of  the  statute  of  limitations 
which  they  plead.  Holmes  v.  Trout,  7 
Pet.  171,  213,  8  L.  Ed.  647. 

It  is  true  the  complainants  are  non- 
residents, but  so  far  as  the  land 
obtained  by  the  decree  against  the  heirs 
of  B.  is  concerned,  the  statute  had  begun 
to  run  before  the  decree;  and  that  pro- 
ceeding does  not  arrest  it.  Holmes  v. 
Trout,  7  Pet.  171,  213,  8  L.  Ed.  647. 

74.  Supplemental  bill  as  continuation 
of  original  suit. — Jenkins  v.  International 
Bank,   127  U.   S.   484,   32   L.    Ed.   189. 

75.  When  essentially  a  new  proceeding. 
— A  bill  filed  May  24,  1882,  seeking  to 
subject  the  real  estate  of  a  deceased  mem- 
ber of  partnership  which  had  descended 
to  his  heirs  to  the  payment  of  debts,  was 
essentially  a  new  proceeding,  in  which 
it  was  competent  for  the  heirs  to  plead 
the  statute  of  limitations.  Calling  the 
bill  a  supplemental  one  to  a  bill  by  a 
surviving  partner  for  a  settlement  of  the 
partnership  affairs  would  not  deprive 
them  of  that  right.  White  v.  Joyce,  158 
U.   S.   128,   145,   39   L.   Ed.   921. 

"It  is  immaterial  whether  the  effort  to 
reach  the  real  estate  in  the  hands  of  the 
heirs  by  a  so-called  supplemental  bill  was 
or  was  not  for  the  purpose  of  escaping 
from  the  operation  of  the  statute  of 
limitations.  Even  if  the  second  bill  were 
regarded  as  an  amendment  of  the  first, 
it  would  not  deprive  the  defendants  of 
their  right  to  plead  the  statute  of  limita- 
tions, at  least  in  equity."  White  v.  Joyce, 
158    U.    S.    128,    145.    39    L.    Ed.    921. 

76.  Waiver.— White  v.  Joyce,  158  U.  S. 
128,  150,  39  L.  Ed.  921.  See  ante,  "Waiver, 
Repeal  or  Change  of  Law,"  V,  C,  4. 

77.  By  legislative  act. — Weber  v.  Board 
of    Harbor    Comm'rs,    18    Wall.    57,    71,    21' 
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XI.   Time  from  Which  Statute  Runs. 

A.  In  General — 1.  Accruai,  op  Cause;  of  Action — a.  Rule  Stated. — The 
statute  of  limitations  cannot  begin  to  run  against  an  action  or  proceeding  until 
the  demand  or  claim  is  so  definitely  ascertained  as  that  an  action  can  be  brought 
therefor,  in  other  words  until  a  cause  of  action  has  accrued  thereon.'^ ^  A  cause 
of  action  upon  a  liability  does  not  accrue  until  an  action  can  be  brought  thereon 
by  the  proper  party  plaintiff.'*'^  It  has  been  held  that  the  words  "shall  have 
accrued,"  are  equivalent  to  "shall  have  existed."**^ 

Construction  under  California  Statute. — See  ante,  "Paper  Title  Not  Es- 
sential," VIII,  A,  6,  c,  (1),   (a),  CC.81 


L.  Ed.  798.  See  post,  "Accrual  of  Cause 
of  Action,"  XI,  A,  1. 

78.  Rule  stated. — United  States  v. 
Louisiana,  123  U.  S.  32,  31  L-  Ed.  69; 
United  States  v.  Clark,  96  U.  S.  37,  24 
L.  Ed.  696;  Wright  v.  Blakeslee,  101  U. 
S.  174,  25  L.  Ed.  1048;  Scovill  v.  Thayer, 
105  U.  S.  143,  158,  26  L-  Ed.  968;  James 
V.  Hicks,  110  U.  S.  272,  28  L.  Ed.  144; 
Alexander  v.  Bryan,  110  U.  S.  414,  28 
L.  Ed.  195;  Webb  v.  Barnwell,  116  U.  S. 
193,  29  L.  Ed.  595;  United  States  z'.  Cooper, 
120  U.  S.  124,  30  L.  Ed.  606;  United  States 
V.  Alabama,  123  U.  S.  39,  31  L.  Ed.  73; 
United  States  v.  Gibbons,  109  U.  S.  200, 
27  L-  Ed.  906,  where  a  right  of  action  on 
a  claim  for  extra  work  did  not  accrue 
until  the  work  was  entirely  completed; 
Arnson  v.  Murphy,  109  U.  S.  238,  27  L. 
Ed.  920.  See,  also,  Cheatham  v.  United 
States,  92  U.  S.  85,  87,  23  L-  Ed.  561; 
Wilcox  V.  Plummer,  4  Pet.  172,  181,  7 
L.  Ed.  821;  Ballance  v.  Forsyth,  13  How. 
18,    14    L.    Ed.    32;    Buffington    V.    Harvey, 

95  U.  S.  99,  102,  24  L.  Ed.  381;  United 
States  V.  Taylor,  104  U.  S.  216,  26  L.  Ed. 
721;  Taylor  v.  Bowker,  ill  U.  S.  110,  28 
L.  Ed.  368;  United  States  v.  Wardwell, 
172  U.  S.  48,  43  L.   Ed.   360. 

All  statutes  of  limitation  begin  to  run 
when  the  right  of  action  is  complete. 
Amy  V.  Dubuque,  98  U.  S.  470,  475,  25 
L.  Ed.  228;  Clark  v.  Iowa  City,  20  Wall. 
583,    22    L.    Ed.    427. 

79.  By  proper  party  plaintiff. — Bern- 
heimer  v.  Converse,  206  U.  S.  516,  535, 
51    L.    Ed.    1163;    United    States    v.    Clark, 

96  U.  S.  37,  43,  24  L.  Ed.  696;  United  States 
V.    Smith,    105   U.    S.    620,    26    L.    Ed.    1191. 

"In  Wilcox  V.  Plummer,  4  Pet.  172, 
7  L.  Ed.  821,  it  was  said:  'The  ground 
of  action  here  is  a  contract  to  act  dili- 
gently and  skillfully;  and  both  the  con- 
tract and  the  breach  of  it  admit  of  a 
definite  assignment  of  date.  When  might 
this  action  have  been  instituted  is  the 
question,  for  from  that  time  the  statute 
must  run.' "  Amy  v.  Dubuque,  98  U.  S. 
470,    474,    25    L-    Ed.    228. 

"In  short,  until  an  unconditional  lia- 
bility to  pay  something  is  fastened  on  the 
debtor  no  action  can  be  maintained 
against  him,  and  the  statute  of  limita- 
tions does  not  begin  to  run  in  his  favor." 
Scovill  V.  Thayer,  105  U.  S.  143,  159,  26 
L.    Ed.   968. 

"It  cannot  be  that  the  statute  of  limita- 


tions will  be  allowed  to  tommence  to  run 
against  a  right  until  that  right  has  ac- 
crued in  a  shape  to  be  effectually  en- 
forced. Borer  v.  Chapman,  119  U.  S. 
587,  602,  30   L-   Ed.   532. 

80.  "Accrued"  equivalent  to  "existed." 
— Weber  v.  Board  of  Harbor  Comm'rs, 
18  Wall.   57,  71,  21   L.   Ed.  798. 

81.  The  statute  of  limitations  of  Cali- 
fornia declares  that  the  people  of  the 
state  will  not  sue  any  person  for  or  in 
respect  of  any  real  property,  or  the 
issues  or  profits  thereof,  by  reason  of  the 
right  or  title  of  the  people  to  the  same, 
unless:  1.  Such  right  or  title  shall  have 
accrued  within  ten  years  before  any 
action  or  other  proceeding  for  the  same 
shall  be  commenced;  or  unless,  2.  The 
people,  or  those  from  whom  they  claim, 
shall  have  received  the  rents  or  profits 
of  such  real  property,  or  some  part 
thereof,  within  the  space  of  ten  years. 
The  predecessors  of  the  complainant  in 
1854  erected  a  wharf,  projecting  it  into 
the  bay  of  San  Francisco,  and  in  1867 
obstructions  to  its  use  were  made,  for 
which  the  present  suit  was  brought,  the 
complainant  contending  among  other 
things  that  he  had  acquired  a  title  to  the 
wharf  by  operation  of  the  above  statute. 
Before  ten  years  had  elapsed"  after  the 
erection  of  the  wharf,  the  legislature 
passed  an  act  creating  a  board  of  harbor 
commissioners,  and  directing  them  to 
take  possession  of  and  hold  the  water 
front  to  the  distance  of  six  hundred  feet 
from_  the  established  front  line  above 
mentioned,  with  the  improvements,  rights, 
privileges,  franchises,  easements,  and  ap- 
purtenances, and  to  institute  suits  for  tlie 
recovery  of  wharves  and  the  removal  nf 
obstructions  to  the  harbor,  and  generally 
to  hold  the  propertv  for  the  construc- 
tion of  wharves,  landings,  and  other  im- 
provements intended  for  the  safety  and 
convenience  of  shipping.  Held,  that  the 
words  in  the  statute  of  limitntions,  "shall 
have  accrued,"  are  used  in  the  sense  of 
"shall  have  existed."  Weber  v.  Board  of 
Harbor  Comm'rs,  18  Wall.  57,  21  L. 
Ed.   798. 

The  act  of  creating  the  board  of  harbor 
commissioners  rebutted  anv  ore^umption 
against  the  title  of  the  state  from  the 
lapse  of  timiC,  and  prevented  the  com- 
plainant from  acquiring  tha*-  title  by 
operation    of    the    statute    of    limitations. 
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b.  Rule  Illustrated. — County  Warrants  and  Obligations. — It  has  been 
held  that  a  statute  of  limitations  of  five  years,  upon  a  specialty  or  agreement  in 
writing,  does  not  apply  to  a  county  warrant,  until  the  right  to  sue  thereon 
arises.^2 

Interest  Demands  and  Coupons. — The  cause  of  action  upon  a  contract  to 
pay  interest  accrues  when  suit  may  be  commenced  for  its  breach,83  and  upon 
the  nonpayment  of  an  interest  coupon  at  maturity,  the  holder  has  a  complete 
cause  of  action  and  the  statute  then  begins  to  run.«^ 


Weber  v.  Board  of  Harbor  Comm'rs,  18 
Wall.  57,  21  L.  Ed.  798.  See  ante, 
"Assertion  of  State's  Right  by  Legisla- 
tive Act,"  X,  F. 

82.  County  warrants. — King  Iron 
Bridge,  etc.,  Co.  v.  Otoe  County,  124  U. 
S.   459,   31   L.   Ed.   514. 

In  Nebraska  it  has  been  decided  that 
the  statute  of  limitations  did  not  apply  to 
cases  of  claims  against  counties  upon 
warrants  drawn  upon  the  treasurer,  paya- 
ble according  to  law  at  no  fixed  time. 
The  court,  on  that  point,  said:  "But  these 
warrants  do  not,  nor  was  it  the  intention 
of  the  legislature  that  they  should,  fall 
within  the  operation  of  this  act.  *  *  * 
Nor  can  any  action  rightfully  be  brought 
on  such  warrant  until  the  fund  is  raised, 
or  at  least  sufficient  time  has  elapsed  to 
enable  the  county  to  levy  and  collect  it 
in  the  mode  prescribed  in  the  revenue 
laws."  Chapman  v.  County  of  Douglas, 
107  U.  S.  348,  354,  27  L.  Ed.  378;  King 
Iron  Bridge,  etc.,  Co.  v.  Otoe  County,  124 
U.  S.  459,   31   L.  Ed.  514. 

According  to  the  rule  established  in 
Nebraska,  the  cause  of  action  upon  a 
county  warrant  does  not  accrue  when  the 
payment  was  refused,  "but  only  when  the 
money  for  its  payment  is  collected,  or 
time  sufficient  for  the  collection  of  the 
money  has  elapsed."  It  cannot  be  said, 
as  a  matter  of  law,  that  "about  two 
years"  is  such  sufficient  time.  King  Iron 
Bridge,  etc.,  Co.  v.  Otoe  County,  124  U. 
S.   459.   464.   31   L'.   Ed.   514. 

Obligations  of  county  for  unpaid  price 
of  land  purchased. — Where  a  county  in 
Nebraska  purchased  lands  in  1859,  taking 
a  deed  therefor  and  executing  notes 
secured  by  mortgage  for  the  unpaid  bal- 
ance, and  it  was  afterwards  held  by  the 
supreme  court  of  the  state  that  a  county 
could  not  thus  bind  itself  to  pay  for  the 
land  at  any  specified  time,  but  could 
merely  pay  part  in  cash  and  levy  an 
annual  tax  for  balance,  the  right  of  action 
for  a  reconveyance  of  the  title  did  not 
first  accrue  when  the  first  installment 
of  the  purchase  money  became  due,  that 
is,  on  March  5,  1860,  for  the  original 
contract  for  payment,  at  a  fixed  time,  is 
rendered  invalid,  for  the  same  reason  that 
avoided  the  notes  and  mortgage,  the  ob- 
jection being,  according  to  the  decision 
of  the  supreme  court  of  Nebraska,  that 
the  county  had  no  power  to  bind  itself 
to  pay,  in  any  other  manner  than  that 
prescribed  by  the  statute.  Hence,  it  must 
be   held,   in   this   aspect   of  the   case,   that 


the  right  of  action  was  not  postponed, 
after  the  date  of  the  deed,  by  the  credit 
given,  and  if  it  accrued  at  that  time,  the 
limitation  was  twenty-one  years,  accord- 
ing to  the  statute  then  in  force,  within 
which  the  present  suit  (one  praying  a 
reconveyance  and  an  accounting,  or  a 
decree  for  the  value  of  the  lands)  was 
in  fact  brought.  Chapman  v.  County  of 
Douglas,  107  U.  S.  348,  358,  27  L.  Ed. 
378.  See,  also,  King  Iron  Bridge,  etc., 
Co.  V.  Otoe  County,  124  U.  S.  459,  464, 
31   L.   Ed.  514. 

But  the  more  satisfactory  answer  to 
this  defense  is  that  none  of  the  statutes 
of  limitation  referred  to  apply  to  the 
case  at  all.  Although  the  right  to  rescird 
the  contract  and  demand  a  reconveyance 
accrued  at  the  very  date  of  the  deed,  the 
vendor  was  not  bound  to  exercise  the 
right,  and  his  cause  of  action  did  not 
accrue,  until  he  had  made  manifest  his 
election.  He  had  the  right  to  treat  as 
null  that  part  of  the  contract  which  was 
illegal,  and  having  executed  it  on  his 
part,  to  waive  performance  according  to 
its  terms,  on  the  part  of  the  county,  and 
wait  a  reasonable  length  of  time  for  the 
county  to  make  the  payment  in  the  mode 
made  lawful  by  the  statute,  before  exert- 
ing his  power  to  rescind  the  contract. 
Until  that  time  had  elapsed,  and  until, 
after  that,  vendor  had  elected  to  rescind, 
there  was  no  existing  cause  of  action, 
and  consequently  nothing  upon  which  the 
statute  of  limitations  could  beg'n  to  take 
effect.  Chapman  v.  County  of  Douglas. 
107  U.  S.  348,  359,  27  L.  Ed.   378. 

83.  Interest  demands. — Amv  v.  Dubu- 
que,  98   U.    S.   470,   473,   25   L.    Ed.    228. 

Within  the  meaning  of  the  Iowa 
statute  of  limitations  the  cause  of  action 
upon  a  contract  to  pay  interest  accrues 
when  suit  may  be  commenced  for  the 
breach  of  such  contract.  Amy  v. 
Dubuque,  98  U.  S.  470,  473,  25  L-  Ed. 
228:  Koshkonong  v.  Burton.  104  U.  S. 
668,    672,   26    L-    Ed.   886. 

84.  Interest  coupons. — Amy  v.  Dubuque, 
98  U.  S.  470,  474,  25  L.  Ed.  228;  Kosh- 
konong V.  Burton,  104  U.  S.  668,  672,  26 
L.    Ed.    886. 

Not  only  may  suit  be  maintained  upon 
unpaid  coupons,  in  advance  of  the  matur- 
ity of  the  principal  debt  and  without  pro- 
ducing the  bonds,  but  the  holder  of  such 
coupons  is  entitled  to  recover  intere-t 
thereon  from  their  maturity.  Amy  7-. 
Dubuque,  98  U.  S.  470,  473,  25  L.  Ed.  228; 
Board  of  Commissioners  v.  Aspinwall,  21 
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As  to  Claim  for  Services  Rendered. — The  statute  of  limitations  to  an 
action  upon  a  claim  for  payment  for  services  rendered,  begins  to  run  ordinarily 
when  the  cause  of  action  thereon  accrues,  i.  e.,  when  the  payment  is  due,  which 
is  ordinarily  when  the  services  are  completed. ^^ 

As  to  Death  by  Wrongful  Act. — Where  death  was  caused  by  the  wrongful 
act  or  omission  of  another,  the  right  of  the  personal  representative,  suing  for 
the  benefit  of  the  widow  and  children  or  next  of  kin,  to  recover  damages  on 
account  of  such  death,  is  complete  under  the  statute,  and  may  be  asserted  by 
action  brought  at  any  time  within  two  years  from  the  death,  when  that  is  the  lim- 
itation prescribed. ^^ 

As  to  Enforcement  of  Bank  Stockholders'  Liability. — See  the  title 
Banks  and  Banking,  vol.  3,  pp.  155,  162.  The  statute  of  limitations  of  a 
state  does  not  apply  to  the  liability  of  a  stockholder  of  a  national  bank  before 
the  amount  of  such  liability  has  been  ascertained  and  assessed  by  the  comp- 
troller of  the  currency.^" 

As  to  Injunction  against  Judgment. — Where  complainants  were  in  posses- 
sion under  what  they  supposed  to  be  a  good  title,  until  they  were  evicted,   or 


Huw.  539,  16  L.  Ed.  208;  Gelpcke  v. 
Dubuque,  1  Wall.  175,  17  L-  Ed.  520; 
The  City  v.  Lamson,  9  Wall.  477,  19  L. 
Ed.  725;  Lexington  v.  Butler.  14  Wall. 
282,  20  L.  Ed.  809;  Clark  v.  Iowa  City, 
20  Wall.  583,  22  L.  Ed.  427;  Town  of 
Genoa  v.  Woodruff,  92  U.  S.  502,  23  L. 
Ed.   586. 

Iowa. — The  statute  of  liniitaticns  of 
Iowa  begins  to  run  against  coupon  inter- 
est warrants  from  the  time  they  respec- 
tively mature,  although  they  remain  at- 
tached to  the  bond  which  represents  the 
principal  debt.  Amy  v.  Dubuque,  98  U. 
S.  470,  25  L.  Ed.  228;  Clark  v.  Iowa  City, 
20  Wall.  583,  22  L-  Ed.  427;  Knshkonong 
V.  Burton,  104  U.  S.  663,  672,  25  L. 
Ed.  886. 

Coupons  detached  and  negotiated. — 
The  statute  of  limitations  of  lovva.  which 
bars  actions  upon  all  written  contracts 
within  ten  years  after  the  cau  e  of  action 
thereon  has  accrued,  commences  to  run 
against  actions  upon  coupons  for  interest 
annexed  to  municipal  bonds  in  tbat  state, 
when  they  have  been  detached  from  the 
bonds  and  transferred  to  parties  other 
than  the  holders  of  the  bonds,  from  the 
maturity  of  the  couoons  respectively. 
The  cases  of  The  City  v.  L'lnisoi,  9 
Wall.  477,  19  L.  Ed.  725,  and  rf  Lexing- 
ton V.  Butler,  14  Wall.  282.  20  L'.  Ed. 
809,  commented  upon  and  explained. 
Clark  V.  Iowa  City,  20  Wall.  583.  22  L. 
Ed.  427.  See,  also.  Amy  v.  Dubuque, 
98   U.    S.   470,   474,   25   L._  Ed.    228. 

Wisconsin. — The  limitation,  under  the 
statutes  of  Wisconsin,  to  actions  up'^n 
coupons  of  municipal  bonds  issued  in 
1857,  payable  twenty  years  after  date  of 
the  cause  of  action  upon  a  coupon, 
whether  detached  from  the  bond  or  not, 
held  to  accrue,  and  limitation  to  com- 
mence, from  its  maturit3^  Kc^shkonong 
V.  Burton,  104  U.  S.  668,  26  L.  Ed.  88^, 
reaffirming  Amy  v.  Dubuque,  98  U.  S. 
470,    25    L.    Ed.    228. 

As  to  period  applicable,  see  ante, 
"Specialties,"  VII,   C,  2. 


85.  As  to   claim  for  services   rendered. 

—United    States   v.    Wilder,    13    \vall.    254, 
255,  20  L.   Ed.   681. 

86.  As  to  death  by  wrongful  act. — 
Louisville,  etc.,  R.  Co.  v.  Clarke,  152  U. 
S.   2.10,   242,   38   L-   Ed.   422. 

Indiana  statute. — It  being  the  settled 
construction  of  the  Indiana  statute  that 
the  right  of  a  perscnrd  representative  to 
bring  an  action  for  the  exclusive  benefit 
of  the  widow  and  children,  or  next  of  kin, 
of  one  whose  death  was  caused  by  tha 
wrongful  act  or  omission  of  another,  de- 
pends upon  the  existence  or  nonexistence 
of  a  right  in  the  decedent,  immed'ately 
before  his  death,  to  have  maintained  an 
action  on  account  of  such  act  or  omission, 
consequently,  the  words  of  the  Indiana 
statute,  "the  action  mu'^t  be  commenced 
within  two  years,"  means  two  vears  from 
the  death  of  the  person  injured,  not  from 
the  time  he  received  the  injuries  from 
which  death  resulted.  Louisville,  etc.,  R. 
Co.  V.  Clarke,  152  U.  S.  230,  238,  38  L- 
Ed.  422. 

"In  the  light  of  this  construction  it 
would  seem  to  be  an  unreasonable  inter- 
pretation of  the  statute  to  hold  that  the 
personal  representative  has  no  right  of 
action,  in  any  case,  where  a  j'ear  and  a 
day  passes  after  the  injury  before  death 
occurs."  Louisville,  etc..  R.  Co.  v.  Clarke, 
152  U.  S.  230,  238,  38  L.  Ed.  422. 

This  obvious  construction  of  the  statutes 
ought  not  to  be  defeated  by  any  rule  rec- 
ognized at  common  law  as  controlling 
upon  an  inquiry  as  to  the  cause  of  death 
in  cases  of  murder,  appeals  of  death,  or 
inquisitions  against  deodands.  Louisville, 
etc.,  R.  Co.  z;.  Clarke,  152  U.  S.  230,  239,  38 
L.  Ed.  422.  \ 

87.  As  to  enforcement  of  bank  stock- 
holders liability. — Rankin  v.  Barton,  199 
U.  S.  228,  230,  50  L.  Ed.   163. 

The  administration  of  the  bank's  assets 
is,  therefore,  vested  in  the  comptroller  of 
the  currency  as  an  officer  of  the  United 
States.  He  appoints  the  receiver  and 
directs    his    acts.    The    mdividual    liability 
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their  title  held  to  be  insufificient ;  they  had  no  occasion  to  seek  to  establish  their 
title  by  a  suit  in  equity,  and  if  such  a  suit  to  enjoin  the  enforcement  of  the  judg- 
ment in  an  action  of  ejectment  against  them  was  brought  within  the  time  of  the 
statute  after  they  ascertained  that  it  was  necessary  to  protect  their  possession,  i. 
e.,  after  the  entry  of  such  final  judgment,  it  was  in  time.^^ 

As  to  Promise  to  Pay  in  a  Reasonable  Time. — Where  an  assumpsit  is 
to  pay  the  money  in  a  reasonable  time,  a  cause  of  action  would  accrue  upon  a 
neglect  of  this  duty.^^ 

As  to  Recovery  of  Usurious  Interest. — The  actual  time  of  payment  of 
usurious  interest  has  been  held  to  be  the  time  from  which  the  statute  runs 
against  its  recovery. ^^ 

As  to  Recovery  of  Commissions  Withheld. — See  note  90a. 

As  to  Series  of  Notes  Maturing  upon  Default  in  Any  One  of  Them. — 
AMiere  by  the  express  terms  of  the  statute  of  limitation,  it  commences  to  run 
from  the  time  when  the  cause  of  action  accrues,  it  is  immaterial  from  what  cause 
a  note  becomes  due,  so  far  as  the  right  of  the  holder  to  enforce  it  by  suit  is  con- 
cerned, and  if  a  series  of  notes  are  contemporaneously  executed,  and  each  con- 
tains an  agreement  that  a  failure  to  pay  that  note  when  due  should  mature  them 
all,  then  on  failure  to  pay  one  the  statute  at  once  runs  as  to  all.^^ 


of  a  stockholder  can  only  be  enforced  by 
his  order.  In  other  words,  the  liability 
dates  from  the  order  of  the  comptroller. 
Rankin  v.  Barton,  199  U.  S.  228,  231,  50 
L.  Ed.  163;  Kennedy  v.  Gibson,  8  Wall. 
498,  505,  19  L.  Ed.  476;  McDonald  v. 
Thompson,  184  U.  S.  71,  46  L.  Ed.  437; 
Studebaker  v.  Perry,  184  U.  S.  258,  46  L. 
Ed.  528. 

88.  As  to  injunction  against  judgment. 
—Webb  V.  Barnwell,  116  U.  S.  193,  196, 
29  L.  Ed.  595. 

But  if  this  were  not  so  clear,  it  must 
be  held  in  the  courts  of  the  United  States, 
under  previous  decisions  of  the  federal 
supreme  court,  that  the  present  bill  in 
equity  to  enjoin  the  judgment  at  law,  ob- 
tained on  the  mere  legal  title,  while  the 
equity  is  in  the  other  party,  is  a  continua- 
tion of  that  suit,  and,  therefore,  the  pro- 
ceeding was  commenced  .when  the  action 
of  ejectment  was  brought,  and  the  bar  of 
the  statute  as  to  this  relief  connot  become 
perfect  until  two  years  of  inaction  have 
justified  a  plea  of  that  kind.  Webb  v. 
Barnwell,  116  U.  S.  193,  197,  29  L.  Ed.  595. 

89.  As  to  promise  to  pay  in  a  reason- 
able time.— Bispham  v.  Price,  15  IIow.  162, 
178.    14   L.    Ed.   644. 

90.  As  to  recovery  of  usurious  interest. 
— Daingerfield  Nat.  Bank  v.  Ragland,  181 
U.  S.  45,  46,  45  L.  Ed.  738. 

In  Brown  v.  Marion  National  Bank, 
169  U.  S.  416,  42  L.  Ed.  801,  construing 
§§  5197  and  5198  of  the  Revised  Statutes, 
it  was  held  that  the  "usurious  transaction," 
from  the  date  of  which  the  limitation  of 
the  statute  begins  to  run,  is  the  time  when 
the  usurious  interest  was  actually  paid, 
and  not  the  time  when  it  was  agreed  that 
it  should  be  paid.  This  refutes  the  argu- 
ment relied  on  at  bar,  that  the  inclusion 
of  the  usurious  interest  as  principal  in 
the  notes  amounted  to  payment  of  the 
interest  within  the  meaning  of  the  stat- 
ute,    Daingerfield   Nat.   Bank  v.   Ragland, 


181  U.  S.  4.5,  46,  45  L.  Ed.  733.  See  the 
title  USURY. 

90a.  As  to  recovery  of  commissions  un- 
lawfully withheld. — Where  there  was  noth- 
ing in  the  nature  of  the  business,  nor  in 
the  mode  in  which  it  was  conducc^o^ 
nor  in  the  account  it  required,  that  pre- 
vented a  suit  from  being  brought,  for  the 
amount  of  commissions  withheld,  by  a 
commissioner  of  internal  revenue  from  a 
purchaser  of  internal  revenue  stamps  en- 
titled to  such  commissions  on  sale  to  him 
under  the  law,  in  each  instance  as  it 
occurred  and  was  ascertained  the  cause 
of  action  accrued  then  and  the  statute  of 
limitations  began  to  run  at  that  time. 
Swift  Co.  V.  United  States,  111  U.  S.  22, 
31.    28    L.    Ed.    341. 

91.  As  to  series  of  notes  maturing  upon 
default  in  any  one  of  them. — Moline  Plow 
Co.  V.  Webb,  141  U.  S.  616,  624,  35  I  .  Ed. 
879. 

But  where  the  parties  intended  to  give 
the  holder  of  the  notes  an  option  after 
default  in  the  payment  of  interest  not 
only  to  declare  the  principal  due,  but  to 
foreclose  the  deed  of  trust,  in  advance 
of  the  dates  of  maturity  named  in  the 
notes  and  deed,  that  option  not  having 
been  exercised  when  or  after  the  several 
defaults  occurred,  limitation  began  to  run 
on  the  several  notes  only  from  their  re- 
spective dates  of  maturity,  as  specified  in 
them.  Moline  Plow  Co.  v.  Webb,  141  U. 
S.  616,  626,  35  L.  Ed.  879. 

"In  determining  whether  the  payee  or 
the  holder  of  the  notes  was  compelled  to 
treat  them  as  due  and  collectible  upon 
such  default,  we  are  to  look  at  the  deed 
of  trust,  and  treat  it  and  the  notes  as  one 
instrument,  or  as  contemporaneous  agree- 
ments relating  to  the  same  subject  mat- 
ter." Where  the  deed  of  trust,  referring 
to  the  several  notes,  provides  for  the 
whole  debt,  as  well  as  the  interest,  be- 
coming  due   and   payable,   if   at   any   time 
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As  to  Claims  against  the  United  States. — See  the  title  United  States. 

As  to  Claims  by  or  against  Absent  Debtor. — See  ante,  "Absence  from 
State,"  X,  D,  2. 

As  to  Negligent  Conduct  of  Attorney. — See  the  title  Attorney  and 
Client,  vol.  2,  p.  722. 

Against  Executor  or  Administrator  or  Surety  on  Bond. — See  the  title 
Executors  and  Administrators,  vol.  6,  pp.  173,  176. 

2.  Other  Party  in  Situation  to  Perform. — The  statute  cannot  run  against 
the  enforcement  of  an  obligation  until  the  other  party  is  in  a  situation  to  com- 
ply therewith. ^- 

3.  As  TO  Defense  to  Action. — It  is  a  principle  of  general  application,  that 
so  long  as  a  party  who  has  a  clause  of  action  delays  to  enforce  it  in  a  legal  tri- 
bunal, so  long  will  any  legal  defense  to  that  action  be  protected  from  the  bar 
of  the  lapse  of  time,  provided  it  is  not  a  cross  demand  in  the  nature  of  an  in- 
dependent cause  of  action.^^ 

4.  As  TO  Cause  of  Action  in  Existence  as  Its  Passage. — See  ante,  "What 
Statute  Applicable,"  VI.  See,  also,  the  titles  Constitutional  Law,  vol.  4,  p. 
446;  Due  Process  of  Law,  vol.  5,  p.  589;  Impairment  of  Obligation  of  Con- 
tracts, vol.  6,  pp.  880,  884.  In  construing  a  statute  of  limitations,  it  must,  so 
far  as  it  affects  rights  of  action  in  existence  when  the  statute  is  passed,  be  held, 
in  the  absence  of  contrary  provision,  to  begin  when  the  cause  of  action  is  first 
subjected  to  its   operation.^-* 

5.  Conditions  Precedent  to  Right  of  Action — a.  In  General. — Steps  nec- 
essary to  give  rise  to  a  cause  of  action  must  be  taken  before  the  statute  will  be- 
gin to  run. 95 

b.    Claim  Payable  Out  of  Particular  Fund. — When  payment  is  provided   for 


the  interest  shall  remain  unpaid,  after  ma- 
turity, for  as  much  as  ninety  days,  the 
words  in  the  deed  of  trust,  "at  the  option 
of  said  third  party,"  the  payee  or  holder 
of  the  notes,  refer  not  only  to  a  fore- 
closure, but  equally  to  the  clauses  in  the 
rotes  and  in  the  deed  of  trust  relating  to 
the  maturity  of  the  principal,  in  the  case 
of  a  default  in  the  payment  of  interest. 
In  other  words,  the  principal,  in  either 
of  the  contingencies  named,  misjht  become 
due  and  payable  in  advance  of  the  tiine 
specifically  named  in  the  respective  notes, 
at  the  option  of  the  payee  or  holder.  Mo- 
line  Plow  Co.  V.  Webb,  141  U.  S.  616,  625, 
35  L.  Ed.  879.  See  the  title  BILLS, 
NOTES  AND  CHECKS,  vol.  3,  p.  2S-3. 

92.  Other  party  must  be  in  situation  to 
perform. — Buchannon  v.  Upshaw,  1  How. 
56.  11   L.  Ed.  46. 

93.  As  to  defense  to  actions.— United 
States  V.  Clark,  96  U.  S.  37,  43,  24  L.  Ed. 
696. 

94.  As  to  cause  of  action  in  existence  as 
its  passage. — Sohn  v.  Waterson,  17  Wall. 
596,  _  21  L.  Ed.  737,  where  it  was  said: 
"This  construction  was  substantially 
adopted  by  this  court  in  cases  jf  Ross  v. 
Duval,  13  Pet.  45,  62,  10  L.  Ed.  51.  and 
Lewis  V.  Lewis,  7  How.  776,  778,  \2  L.  Ed. 
909." 

95.  Steps  necessary  to  be  taken. — And 
where  any  step  has  to  be  taken  in  order 
to  give  rise  to  a  cause  of  action,  such 
as  the  issue  of  an  execution  against  ih^ 
defendant,  a  corporation,  before  a  bill  can 
be  filed  to  reach  property  not  reachable 
by    execution    or    attachment,    the    statute 


does  not  begin  to  run  agdinst  such  a  bill 
until  execution  has  been  so  issued  and  re- 
turned unsatisfied.  Taylor  v.  Bowker,  111 
U.   S.   110,   28    L.    Ed.   368. 

Allowance  by  certain  authorities. — 
Where  there  is  no  occasion  for  suing 
upon  a  demand  until  its  allowance  has 
been  refused,  by  the  proper  authorities, 
the  statute  does  not  run  against  an  action 
therefor  until  such  denial.  United  States 
V.  Smith,  105  U.  S.  620,  621,  26  L.  Ed.  1191. 
See,  also.  United  States  v.  Lippitt,  100  U. 
S.   663,   25    L.    Ed.   747. 

Final  decision  by  administrative  officer 
on  appeal. — Where  the  right  to  bring  an 
action  upon  a  claim  is  expressly  made  to 
depend  upon  an  appeal  which  has  been 
duly  made  from  one  administrative  officer 
to  another  higher  up,  and  a  decision  ren- 
dered, it  is  only  after  such  decision  that 
the  right  of  action  accrues.  Wright  v. 
Blakeslee,  101  U.  S.  174,  180,  25  L.  Ed. 
104S.  See,  also.  United  States  v.  Lippitt, 
100  U.  S.  663,  25  L.  Ed.  747.  See,  also, 
ante,  "Suspension  by  Appeal,"  X,  B.      ' 

Claim  against  United  States. — As  the 
statute  cannot  run  until  the  cause  f>f  ac- 
tion has  accrued,  where  a  statute  expressly 
says  that  an  action  on  a  claim  against 
the  United  States  may  be  brought  within 
a  certain  time  after  the  decision  of  an 
appeal  from  an  adverse  ruling  of  an  ad- 
ministrative officer  to  a  higher  officer, 
this  means  a  regularly  prosecuted  second 
appeal,  not  a  previous  appeal  rejected  for 
informality.  James  v.  Hicks,  110  U.  S.  272, 
2S  L.  Ed.  144.  See,  also,  the  title  UNITED 
STATES. 
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out  of  a  particular  fund  to  be  created  by  the  act  of  the  debtor,  he  cannot  plead 
the  statute  of  limitations  until  he  shows  that  that  fund  has  been  provided.^^ 

c.  Necessity  for  Demand  or  Notice. — Or  a  demand  upon  the  party  against 
whom  the  claim  is  may  be  necessary,^'^  although  where  the  right  to  sue  might 
have  been  acquired  at  any  time  by  making  a  demand  or  giving  a  notice,  it  has 
been  held  that  the  statute  ran.^^ 

Checks. — A  check  is  not  due  until  payment  is  demanded,  and  the  statute  of 
limitations  runs  only  from  that  time.^^ 

Lost  or  Destroyed  Check. — So  with  a  claim  for  the  payment  of  a  check 
which  has  been  lost  or  destroyed  without  being  presented  or  paid.^ 

Recovery  of  Money  Paid  without  Consideration. — So  where  money  is 
paid  without  any  consideration  for  the  payment,  it  may  be  recovered  back  with- 
out previous  demand,  and  the  statutes  run  from  the  payment. ^ 

6.  Pe:rson  Entitled  to  Sue. — A  statute  of  limitations  cannot  commence  to 
run  against  an  action  until  there  is  a  person  in  existence  competent  to  bring  such 
action.^ 

7.  Knowledge  oe  Right  of  Action. — The  principle  which  in  some  cases 
makes  the  statute  of  limitations  run  from  the  time  of  the  knowledge  of  the 
fraud  or  injury,  applies  only  in  cases  of  tort;  and  it  has  been  expressly  decided, 
not  to  apply  to  cases  of  assumpsit."* 

B.  Accounts. — Where  there  were  between  the  parties  open,  mutual,  and 
current  accounts,  and  one  item  in  those  accounts  was  a  claim  for  compensation 


96.  Claim  payable  out  of  particular 
fraud. — Lincoln  County  v.  Luning,  133  U. 
S.  529,  533,  33  L.  Ed.  766.  See,  also,  ante, 
"Accrual  of  Cause  of  Action,"  XI,  A,  1. 

97.  Demand.— United  States  v.  Taylor, 
104  U.  S.  216,  222,  26  L.  Ed.  721.  See, 
also,  Toland  v.  Sprague,  12  Pet.  300,  336, 
9  L.  Ed.  1093. 

98.  Where  dependent  on  plaintiff's  ac- 
tion.— Great  Western  Tel.  Co.  v.  Purdy, 
162   U.   S.  329,  338,   40   L.   Ed.  986. 

Iowa. — The  rule  is  established  by  a 
series  of  decisions  of  the  Iowa  court,  that 
when  a  plaintiff  could  at  any  time,  by 
making  a  demand,  or  giving  a  notice, 
acquire  a  right  to  recover  against  the  de- 
fendant, the  statute  of  limitations  began 
to  run  when  he  might  have  done  so.  Great 
Western  Tel.  Co.  v.  Purdy,  162  U.  S.  329, 
338,    40    L.    Ed.    986. 

99.  Checks. — Merchants'  Bank  v.  State 
Bank,  10  Wall.  604,  647,  19  L.  Ed.  1008; 
Bull  V.  Bank,  123  U.  S.  105,  111,  31  L.  Ed. 
97.  See  United  States  v.  Wardwell,  172  U. 
S.  48,  53,  43  L.  Ed.  360.  See  the  title 
BANKS   AND   BANKING,  ■  vol.  3,  p.   29. 

1.  Lost  or  destroyed  check. — United 
States  V.  Wardwell,  172  U.  S.  48,  43  L.  Ed. 
360. 

In  the  case  of  checks  drawn  by  proper 
officers  upon  the  United  States  treasury, 
in  payment  of  lawful  claims  against  the 
United  States,  which  are  lost  or  destroyed 
without  being  presented  or  paid,  the 
statute  of  limitations  does  not  begin  to 
run  against  a  claim  for  the  payment  of 
such  money  out  of  the  treasury  until  the 
application  of  the  parties  entitled  thereto 
for  a  warrant  for  its  payment  has  been 
made  and  refused.  It  does  not  begin  to 
run  when  the  checks  were  issued,  or  when 
they  were  lost  or  destroyed.  See  §  1069, 
Rev.  Stat.,  and  §§  306,  307,  308,  Rev.  Stat. 


Whether  these  sections  create  an  express 
trust  or  not,  as  to  which  quaere.  United 
States  V.  Wardwell,  172  U.  S.  48,  43  L. 
Ed.  360.  See,  also,  the  title  UNITED 
STATES. 

The  continuing  obligation  is  not  broken 
until  after  demand  made  and  refusal. 
United  States  v.  Wardwell,  172  U.  S.  48, 
52,  43  L.  Ed.  360.  See,  generally,  the  titles 
BILLS,  NOTES  AND  CHECKS,  vol.  3, 
pp.  257,  282;  LOST  INSTRUMENTS 
AND  RECORDS. 

2.  Recovery  of  monfey  paid  without  con- 
sideration.— "Whenever  money  is  paid  upon 
the  representation  of  the  receiver  that  he 
has  either  a  certain  title  in  property  trans- 
ferred in  consideration  of  the  payment, 
or  a  certain  authority  tc  receive  the 
money  paid,  when  in  fact  he  has  no  such 
title  or  authority,  then,  although  there  be 
no  fraud  or  intentional  misrepresenta- 
tion on  his  part,  yet  there  is  no  considera- 
tion for  the  payment,  and  the  money 
remains,  in  equity  and  good  conscience, 
the  property  of  the  payer,  and  may  be 
recovered  back  by  him,  without  any  pre- 
vious demand,  as  money  had  and  received 
to  his  use.  His  right  of  action  accrues, 
and  the  statute  of  limitations  begins  to 
run,  immediately  upon  the  payment." 
Leather  Mfg.  Bank  v.  Merchants'  Bank, 
128  U.  S.  26,  35,  32  L.  Ed.  342;  United 
States  Bank  v.  Daniel,  12  Pet.  32,  56,  9  L. 
Ed.  989.  See,  also  the  title  PAYMENT. 

3.  Person  entitled  to  sue. — Bank  v. 
Sherman,  101  U.  S.  403,  25  L.  Ed.  866. 
See,  also,  ante,  "Accrual  of  Cause  of  Ac- 
tion,"  XI,   A,   1. 

4.  Knowledge  of  right  of  action. — Wil- 
cox V.  Plummer,  4  Pet.  172,  181,  7  L.  Ed. 
821.  See  ante,  "Ignorance  of  Rights,"  X, 
D,  5,  e;  post,  "Actions  for  Relief  on 
Ground  of  Fraud  or  Mistake,"  XI,  D. 
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as  manager,  and  this,  whether  that  was  to  be  payable  monthly  or  annually,  and 
the  state  statute  applicable  says  that  "in  an  action  brought  to  recover  a  balance 
due  upon  a  mutual,  open  and  current  account,  where  there  have  been  reciprocal 
demands  between  parties,  the  cause  of  action  shall  be  deemed  to  have  accrued 
from  the  time  of  the  last  item  proved  in  the  account  on  either  side"  (§  3149, 
Compiled  Laws  Utah,  1888),  this  must  govern,  and  the  cause  of  action  accrued 
at  the  date  of  the  last  item  proved  in  the  account  on  either  side.^ 

C.  Actions  for  Recovery  of  Title  or  Possession  of  Real  Property — 
1.  In  General. — The  statute  does  not  begin  to  run  in  favor  of  a  possession  of 
lands,  and  against  a  superior  right,  until  there  is  a  right  of  entry  or  of  action 
against  the  party  so  in  possession  in  favor  of  the  owner  of  the  superior  right  or 
title.     In  other  words  the  possession  must  be  adverse.*^ 

As  to  Land  Not  Known  to  Be  within  State  Whose  Statute  Is  Sought 
to  Be  Applied. — The  statute  of  a  state  does  not  run  as  to  land  on  a  doubtful 


5.  Mutual  accounts. — Corinne  Mills,  etc., 
Co.  V.  Toponce,  152  U.  S.  405,  410,  38  L. 
Ed.  493. 

So,  when  services  in  the  management  of 
a  farm  and  household  are  performed  un- 
der a  general  .retainer,  without  any  ex- 
press agreement  as  to  the  time  or  measure 
of  compensation  or  the  term  of  the  em- 
ployment, and  such  services  continue  for 
a  series  of  years,  no  payments  being  made. 
Corinne  Mill,  etc.,  Co.  v.  Toponce,  152  U. 
S.   405,  410,  38   L.   Ed.   493. 

6.  When  statute  begins  to  run  in  general. 
—Pratt  V.  Pratt,  96  U.  S.  704,  24  L.  Ed. 
805;  Ricard  v.  Williams,  7  Wheat.  59, 
118,  5  L.  Ed.  398;  Ballance  v.  Forsyth,  13 
How.  18,  14  L.  Ed.  32;  Society  for  the 
Propagation  of  the  Gospel  v.  Pawlet,  4 
Pet.  480,  504,  7  L.  Ed.  927. 

If  the  entry  of  the  defendant,  under  the 
lease  of  the  town,  on  the  16th  of  April, 
1795,  was  adverse  to  the  title  of  the  plain- 
tiffs, then  the  act  of  1787  prescribing  fif- 
teen years  began  to  run  from  that  period; 
for  the  cause  of  action  of  the  plaintiffs 
then  accrued  to  them  by  the  ouster.  So- 
ciety for  the  Propagation  of  the  Gospel 
V.    Pawlet,   4    Pet.    480,    .506,    7    L.    Ed.    927. 

As  dependant  on  payment  of  taxes. — 
Under  the  first  section  of  the  statute  of 
limitations  of  March  2,  1839,  of  Illinois, 
entitled  "An  act  to  quiet  possession  and 
confirm  titles  to  land," — which  section 
gives  title  to  persons  in  "actual  possession 
of  land,  or  tenements,  under  claim  or 
color  of  title  made  in  good  faith,  and  who 
for  seven  successive  years  continue  in 
such  possession,  and  during  said  time  pay 
all  taxes," — the  bar  begins  with  the  pos- 
session under  such  claim  and  color  of  title; 
and  the  taxes  of  one  year  may  be  paid  in 
another.  But  under  the  second  section  of 
the  same  act,  which  section  says  that, 
"whenever  a  person  having  color  of  title, 
made  in  good  faith,  to  vacant  and  unoc- 
cupied land,  shall  pay  all  taxes  for  seven 
successive  years,"  he  shall  be  deemed 
owner, — the  bar  begins  with  the  first  pay- 
ment of  taxes  after  the  party  has  acquired 
color  of  title.  Beaver  v.  Taylor,  1  Wall. 
637,  17  L.  Ed.  601. 

Instruction. — Hence,  in  a  trial  of  eject- 
me^it,  when  the  said  different  sections  of 


this  statute  are  set  up,  any  instructions, 
outside  of  the  facts,  which  do  not  keep 
this  distinction  between  the  two  sections 
in  view,  and  by  which  the  jury,  without 
being  satisfied  as  to  the  requisite  posses- 
sion under  the  first  section,  might,  under 
the  second  section,  have  found  for  the 
party  pleading  the  statute,  upon  the 
ground  that  the  taxes  had  been  paid  for 
seven  successive  years,  although  the  first 
payment  was  made  less  than  seven  years 
before  the  action  was  commenced,  will 
be  reversed,  upon  the  well-settled  prin- 
ciple that  instructions  outside  the  facts  of 
the  case,  or  which  involve  abstract  prop- 
ositions that  may  mislead  the  jury  to  the 
injury  of  the  party  against  whom  the  ver- 
dict is  given,  are  fatally  erroneous.  Beaver 
V.  Taylor,   1   Wall.  637,   17   L.   Ed.  601. 

As  to  when  the  possession  becomes 
adverse  and  gives  rise  to  right  of  action 
or  entry,  see  ante,  "Hostile  and  Under 
Claim  of  Right,"  VHI,  A,  6. 

Runs  only  against  present  right  of  entry. 
— The  title  against  which  a  statute,  lim- 
iting a  right  of  entry  into  lands  or  tene- 
ments, runs,  is  a  present  right  of  entry, 
not  a  future  one;  and  when  once  it  so  be- 
gins to  run,  no  devolution  of  the  same 
title,  and  no  supervening  disability,  will 
stop  its  operation.  Ricard  v.  Williams,  7 
Wheat.  59.  118,  5  L.  Ed.  398.  See  ante. 
"General  Rule  as  to  Continuous  Running 
of  Statute,"  X,  A. 

Where  a  statute  of  limitations  provides 
that  no  entry  shall  be  made  but  within 
fifteen  years  "next  after  his  right  or  title 
shall  first  descend  or  accrue,"  with  a  sav- 
ing to  infants,  etc.,  when,  therefore,  it 
speaks  of  a  right  or  title  first  accrued,  it 
means  a  new  right  or  title  first  accruing 
to  the  party,  and  not  the  transfer  of  an 
old  title.  Against  titles  in  esse  at  the 
time  of  the  adverse  possession,  the  statute 
was  intended  to  run;  but  titles  which 
should  afterwards  come  in  esse,  were  not 
within  the  provision  of  the  statute,  be- 
cause they  could  not  be  enforced  within 
the  period,  and  it  would  be  unjust  to  bar 
future  rights,  in  respect  to  which  there 
could,  by  no  possibility,  be  an  imputation 
of  laches.  And  such  has  been  the  uniform 
construction  of  all  the  statutes  which  con- 
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boundary  until  it  is  ascertained  that  the  land  is  within  the  jurisdictional  limits 
of  that  stated 

Actual  Ouster  under  Claim  of  Right. — In  order  to  avail  themselves  of  the 
statute  bar  to  any  action  for  the  recovery  of  real  estate,  under  a  statute  ex- 
pressly applicable  only  to  causes  of  action  accruing  before  its  passage,  it  is  nec- 
essary for  the  defendants  to  show,  that  the  cause  of  action  of  the  plaintiffs  ac- 
crued before  the  passing  of  that  act.  To  establish  that,  it  is  necessary  to  show, 
that  there  had  been  an  actual  ouster  of  the  plaintiffs,  by  some  person  entering 
into  possession  adversely  to  the  plaintiffs.     No  such  ouster  is  shown  upon  the 

facts.^ 

For  or  against  Purchaser  under  Tax  Deed. — It  has  been  held  that  the 
statute  begins  to  run  in  such  cases  from  the  execution  and  recordation  of  the  tax 
deed,  irrespective  of  adverse  possession.^ 

2.  PUBI.IC  Land  Grants  before  Patent  Issue — a.  Where  Present  Legal 
Title  Has  Passed. — Adverse  possession  of  public  lands  under  claim  of  right  for 
the  period  prescribed  by  the  statute  of  limitations  of  a  state  before  patent  was 
issued  by  the  United  States  (in  this  case  to  the  Central  Pacific  R.  Co.,  in  pursu- 
ance of  a  land  grant  to  it,  but  not  within  its  right  of  way)  will  prevail  against 
the  patent  because  the  grant,  without  the  patent,  passed  a  present  legal  title  as 
distinguished  from  an  equitable  and  inchoate  interest,  as  soon  as  the  identifica- 
tion of  the  section  became  complete  enough  to  authorize  possession  to  be  taken 
thereof.i<^ 


tain  a  clause  of  this  nature.  Ricard  v. 
Williams,  7  Wheat.  59,  118,  5  L.  Ed.  398. 
7.  As  to  land  not  known  to  be  within 
state  whose  statute  is  sought  to  be  applied. 
—Robinson  v.  Campbell,  3  Wheat.  212,  224, 
4  L.  Ed.  372. 

It  being  admitted  that  the  statute  of 
limitations  of  Tennessee  would  be  a  good 
bar,  only  upon  the  supposition  that  the 
lands  in  controversy  were  always  within 
the  original  limits  of  Tennessee,  but  there 
is  no  such  proof  in  the  cause,  the  com- 
pact of  the  states  does  not  affirm  it,  and 
the  present  boundary  was  an  amicable  ad- 
justment by  that  compact,  it  cannot,  there- 
fore, be  afifirmed,  by  any  court  of  law,  that 
the  land  was  within  the  reach  of  the  stat- 
ute of  limitations  of  Tennessee,  until  after 
the  compact  of  1802.  The  statute  could 
not  begin  to  run  until  it  was  ascertained 
that  the  land  was  within  the  jurisdictional 
limits  of  the  state  of  Tennessee.  Robinson 
V.  Campbell,  3  Wheat.  212,  224,  4  L.  Ed.  372. 

8.  Actual  ouster  under  claim  of  right. 
— Society  for  the  Propagation  of  the  Gos- 
pel V.  Pawlet,  4  Pet.  480,  504,  7  L.  Ed.  927. 

And  it  is  not  unworthy  of  notice,  that 
the  fourth  section  of  this  act  provided, 
""that  no  person,  who  hath  ousted  the 
rightful  owner,  or  got  possession  of  any 
improved  estate  by  ouster,  otherwise  than 
by  legal  process,  shall  take  any  advantage 
or  benefit  by  this  act."  So  that  a  plain 
intention  appears  on  the  part  of  the  leg- 
islature, not  to  give  its  protection  to  mere 
intruders,  who  designedly  ousted  the 
rightful  owners.  Society  for  the  Propaga- 
tion of  the  Gospel  v.  Pawlet,  4  Pet.  480, 
504,  7  L.  Ed.  927. 

Trespass  to  try  title. — The  fifteenth 
section  of  the  Texas  act  of  1841  (Hart. 
Dig.,  729)  declares  that  every  suit  to  re- 
cover   real    estate    as   against    any   one    in 


possession  under  title,  or  color  of  title, 
shall  be  instituted  within  three  years  next 
after  the  cause  of  action  shall  have  ac- 
crued, and  not  afterwards.  White  v. 
Burnley,  20  How.  235,  251,  15  L.  Ed.  886. 
And  until  the  land  of  the  plaintiff  was 
trespassed  upon,  this  action  of  trespass, 
to  try  title,  could  not  be  maintained.  Such 
are  the  decisions  of  the  elder  states  on 
statutes  having  corresponding  provisions. 
White  V.  Burnley,  20  How.  235,  251,  15 
L.  Ed.  886.  See,  also,  ante,  "In  General," 
VIII,  A,  6,  a. 

9.  For  or  against  purchaser  under  tax 
deed.— Barrett  v.  Holmes,  102  U.  S.  651, 
655,  26  L.  Ed.  291. 

The  supreme  court  of  Iowa  has,  by 
several  decisions,  construed  the  five  years' 
statute  of  limitations,  to  apply  to  an  ac- 
tion brought  by  one  claiming  under  a  tax 
deed,  as  well  as  to  one  brought  by  the 
original  owner  of  the  land,  and  that  the 
limitation  began  to  run  at  the  time  of  the 
execution  and  recording  of  the  tax  deed, 
irrespective  of  the  question  of  adverse 
possession,  so  that,  if  at  any  time  during 
the  period  of  five  years,  no  matter  how 
near  its  close,  the  former  owner  takes 
actual  possession,  and  holds  until  the  ex- 
piration of  the  five  years  from  the  date 
of  the  execution  and  recording  of  the 
tax  deed,  the  right  of  the  purchaser  at 
the  tax  sale  is  completely  barred.  Barrett  v. 
Holmes,  102  U.  S.  651,  655,  26  L.  Ed.  291. 
Even  if  no  such  action  could  be  brought, 
the  purchaser  at  a  tax  sale  is  not  deprived 
of  any  of  the  rights  conferred  on  him 
by  his  purchase  and  deed,  by  reason  of 
the  construction  put  upon  the  five  years' 
statute  of  limitation.  Barrett  v.  Holmes, 
102  U.  S.  651,  656,  26  L.  Ed.  291. 

10.  Where  present  legal  title  has  passed. 
— Toltec    Ranch    Co.    v.    Cook.    191    IJ.    S. 
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Statute  Dispensing  with  Color  of  Title  as  to  Mere  Possessory  Rights. 

— Such  statute  is  not  applicable  to  an  action  by  one  claiming  title  as  grantee  of  land 
within  the  place  limits  of  a  railway  grant,  under  a  deed  from  such  railway  com- 
pany, although  no  patent  had  ever  issued  therefor,  as  title  had  passed  upon  the 

532,  537,  48  L.  Ed.  291;  Toltec  Ranch  Co. 
^.  Babcock,  191  U.  S.  542,  48  L.  Ed.  294; 
Desert  Salt  Co.  v.  Tarpey,  142  U.  S.  241, 
35  L.  Ed.  999,  followed  as  to  the  title 
conveyed  by  the  grant.  See,  also,  Iowa 
R.  Land  Co.  v.  Blumer,  206  U.  S.  482,  51 
L.  Ed.  1148.  See  the  title  PUBLIC 
LANDS. 

Where  the  original  grant  to  the  state 
of  Iowa,  in  trust  for  certain  railroads,  was 
in  prgesenti,  the  title  passed  from  the 
United  States  and  vested  in  the  state  of 
Iowa  on  October  13,  1856,  when  the  map 
■of  definite  location  was  lodged  in  the  gen- 
eral land  office,  and  the  right  of  the  com- 
pany to  which  it  had  been  granted  by  the 
ctate  legislature,  July  14,  1856,  then  at- 
tached. (Sioux  City,  etc.,  Land  Co.  v. 
Grififey,  143  U.  S.  32,  36  L.  Ed.  64,  12  Sup. 
Ct.  Rep.  362.)  "Under  the  decisions  made 
by  this  court  in  Deseret  Salt  Co.  v.  Tar- 
pey, 142  U.  S.  241,  35  L.  Ed.  999,  12  Sup. 
Ct.  Rep.  158,  and  Toltec  Ranch  Co.  v. 
Cook,  191  U.  S.  532,  48  L.  Ed.  291,  24  Sup. 
Ct.  Rep.  166,  notwithstanding  the  patent 
had  not  been  issued,  the  railway  company, 
grantor  of  the  plaintiff  in  error,  having 
succeeded  to  the  right  and  title  of  the  orig- 
inal company,  and  complied  with  all  the 
terms  and  conditions  of  the  grant,  as  re- 
quired in  the  legislation  of  congress  and 
the  acts  of  the  Iowa  legislature  after  the 
acceptance  of  the  grant  b}'-  the  state,  was 
in  a  position  and  clothed  with  the  requi- 
site title  in  ordei'  to  transmit  the  same  to 
another  who  might  have  recovered  pos- 
session of  the  lands,  and  it  could  itself 
"have  brought  an  action  in  ejectment  to 
oust  one  holding  adverse  possession 
thereof,  and,  being  clothed  with  these 
rights,  was  in  such  position  that  the  stat- 
ute of  limitations  would  run  against  it  in 
favor  of  one  who  occupied  the  premises 
bv  adverse  possession  under  color  of  ti- 
tle. This  was  distinctly  decided  in  the 
Toltec  Ranch  Company  Case,  wherein  it 
was  held  that  the  statute  of  limitations 
-would  run  against  the  railroad  company, 
thus  situated  toward  the  lands,  although 
the  patent  had  not  issued."  Iowa  R.  Land 
Co.  V.  Blumer.  206  U.  S.  482,  51  L.  Ed. 
1148,  27  Sup.  Ct.  Rep.  769,  772. 

It  was  held  in  Howard  v.  Perrin,  200  U. 
S.  71,  73,  50  L.  Ed.  374,  that:  "The  state- 
mput  of  facts  discloses  a  title  in  the  plain- 
tiff (now  appellee)  sufficient  to  sustain 
the  judgment  for  the  recovery  of  posses- 
sion, although  no  patent  had  been  issued.'' 
Here  the  land  was  within  the  place  limits 
of  a  grant  to  a  railroad  comnany,  so  that, 
•on  the  completion  of  the  road  and  without 
any  selection  or  approval  thereof  by  the 
secretary  of  the  interior,  the  title  passed 
-unless  the  tract  was  within  the  excepted 
classes.     Deseret  Salt  Co.  v.   Tarpey,  142 


U.  S.  241,  35  L.  Ed.  999.  See,  also,  Bardcn 
V.  Northern  Pac.  R.  Co.,  154  U.  S.  288,  315 
38  L.  Ed.  992. 

Where,  for  more  than  ten  years,  an  en- 
tryman  under  the  timber  culture  act,  on 
lands  within  the  place  limits  of  a  railway 
grant,  or  his  immediate  grantor,  could 
have  been  ousted  by  the  railway  company 
or  its  grantor  from  the  premises  by  the 
assertion  of  its  superior  right  and  title, 
but  it  did  not  attempt  to  do  this,  and  so 
far  as  the  record  discloses  made  no  ob- 
jection to  his  perfecting  his  title  under  his 
application,  his  possession  was  certainly 
open,  notorious,  continuous  and  adverse 
toward  the  railway,  although  until  the  time 
had  run  required  by  the  timber  culture  act 
he  would  have  been  in  no  position  to 
claim  title  as  against  the  government,  and. 
unless  he  was  acting  in  bad  faith,  his  pos- 
session was  such  as  would  ripen  into  full 
title  as  against  the  railway  company  if  ii 
failed  to  assert  its  rights  within  the  period 
of  the  statute  of  limitations.  Iowa  R. 
Land  Co.  V.  Blumer,  206  U.  S.  482,  495,  51 
L.  Ed.  1148. 

Good  faith.— The  fact  that  an  entryman 
under  the  timber  culture  act  upon  lands 
within  the  place  limits  of  a  grant  to  a 
railway  company,  or  his  immediate 
grantor,  had  made  an  application  which 
was  rejected,  and  pending  his  appeal  from 
such  order  had  made  another  entry,  which 
was  afterwards  canceled  on  the  ground 
that  it  had  been  allowed  without  authority, 
where  he  had  received  his  "receiver's  re- 
ceipt" under  the  second  entry  and  a  letter 
therewith  permitting  him  to  take  posses- 
sion, and  under  advice  of  his  counsel  did 
proceed  to  take  possession  and  comply 
with  the  timber  culture  law,  without  no- 
tice.so  far  as  appears,  of  the  cancellation 
of  his  entry,  and  without  any  attempt  be- 
ing made  to  disturb  his  possession,  does 
not  show  that  he  was  not  acting  in  good 
faith  and  with  the  belief  that  he  would  ac- 
quire title  under  the  last  entry.  Iowa  R. 
Land  Co.  v.  Blumer,  206  U.  S.  482  51  L 
Ed.  1148. 

Bill  to  quiet  title.— A  bill  to  quiet  title 
will  lie  where  the  plaintiff  avers  and 
proves  that,  under  claim  of  fee  simple 
title,  he  and  his  immediate  grantor  had 
been  in  open,  notorious,  continuous  and 
adverse  possession  for  more  than  ten 
years  under  an  adverse  claim  of  title  and 
that  the  plaintiff  was  then  in  the.  posses- 
sion of  the  same;  and  that  defendant  made 
some  claim  to  the  said  estate;  and  prayed 
that  he  be  quieted  in  his  title  and  that  de- 
fendant be  estopped  from  setting  up  any 
claim  adverse  to  his  own.  Iowa  R.  Land 
Co.  V.  Blumer,  206  U.  S.  482,  483,  51  L  Ed 
1149. 
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completion  of  the  railroad. ^^ 

The  same  is  true  after  confirmation  of  a  grant  by  a  former  sovereignty, ^^ 
but  not  while  proceedings  for  confirmation  are  still  pending.  i<* 


11.  Statute  dispensing  with  color  of  title 
as  to  mere  possessory  rights. — Howard  v. 
Perrin,  200  U.  S.  71,  73,  50  L.  Kd.  374. 

A  statute  of  limitations  of  the  territory 
of  Arizona  (paragraph  2301,  Rev.  Stat. 
Arizona,  1887,  re-enacted  as  §  2941,  Rev. 
Stat.  Arizona,  1901),  which  reads:  "2941 
(§  7).  In  all  cases  where  the  party  in  pos- 
session claims  real  property  by  right  of 
possession  only,  suits  to  recover  the  pos- 
session from  him  shall  be  brought  in  two 
years  after  the  right  of  action  accrues  and 
not  afterwards,  and  in  such  case  the  de- 
fendant is  not  required  to  show  title  or 
color  of  title  from  and  under  the  sover- 
eignty of  the  soil  as  provided  in  the  pre- 
ceding section  as  against  the  plaintiff  who 
shows  no  better  right,"  applies  only  in 
cases  of  mere  possessory  rights  and  is 
without  force  after  the  passing  of  the  full 
legal  or  equitable  title  from  the  govern- 
ment. Howard  v.  Perrin,  200  U.  S.  71,  74, 
50  L.  Ed.  374. 

"The  claim  of  the  defendant  is  a  'right 
of  possession  only,'  and  the  limitation  ap- 
plies solely  against  a  'plaintiff  who  shows 
nc  better  right.'  To  hold  that  the  section 
gives  to  a  mere  occupation  of  public  land 
a  title  by  prescription  against  one  subse- 
quently acquired  from  the  United  States 
would  limit  the  full  control  of  the  govern- 
ment over  its  landed  property  and  qualify 
or  destroy  the  effect  of  its  patent  or  grant. 
Toltec  Ranch  Co.  v.  Cook,  191  U.  S.  532, 
48  L.  Ed.  291,  does  not  conflict  with  this, 
for  there  a  possession  sufficient  for  the 
running  of  the  statute  of  limitations  was 
held  after  the  full  equitable  title  had 
passed  from  the  government,  and  when 
such  title  has  passed  the  land  comes  under 
dominion  of  the  state  and  is  subject  to  its 
laws.  But  in  this  case  the  possession  had 
not  been  long  enough  to  create  under  the 
Arizona  laws  a  defense  to  a  title,  legal  or 
eauitable,  and  the  sole  reliance  was  upon 
this  section,  which  only  applies  to  contests 
between  possessory  rights."  Howard  v. 
Perrin,  200  U.  S.  71,  74,  50  L.  Ed.  374.  See 
arte.  "Color  of  Title."  VIII,  A,  6,  c. 

12.  After  confirmation  of  grant  by  for- 
mer government. — In  Langdeau  v.  Hanes, 
21  Wall.  521,  22  L.  Ed.  606."the  contest  was 
between  a  title  claimed  by  virtue  of  the 
pets  of  congress,  March  26,  1804,  and 
March  3,  1807,  which  confirmed  claims  to 
Ipnds  in  the  district  of  Vincennes,  and  a 
title  claimed  by  adverse  possession.  It 
was  provided  by  the  latter  act  of  congress 
that  a  person  to  whom  land  is  confirmed, 
whenever  his  claim  shall  have  been  located 
and  surveyed,  shall  be  entitled  to  the  cer- 
tificate from  the  register  and  receiver, 
which  certificate  shall  entitle  him  to  a  par- 
ent. The  tract  in  dispute  was  surveyed 
in  1820,  but  a  patent  was  not  issued  until 
1872.    The  defendant's  claim  of  title  rested 


on  an  adverse  possession  of  thirty  years. 
The  state  court  held  that  the  act  of  con- 
firmation of  1807  was  a  present  grant  and 
became  so  far  operative  and  complete  as 
to  convey  the  legal  title  when  the  land 
v.'as  located  and  surveyed  by  the  United 
States  in  1820;  second,  the  patent  was  not 
of  itself  a  grant  of  the  land  but  only  evi- 
dence of  a  grant;  third,  the  adverse  pos- 
session of  the  defendant  was  a  bar  to  the 
recovery  by  the  plaintiff.  Joplin  v.  Cha- 
chere,  192  U.  S.  94,  102,  48  L.  Ed.  359. 

And  where  the  board  of  commissioners, 
under  the  act  of  congress  of  March  3,  1807, 
confirmed,  in  1812,  to  J.,  by  virtue  of  oc- 
cupancy and  settlement  under  P.,  a  tract 
of  land  in  Louisiana,  being  a  private  land 
claim,  which  was  confirmed  in  J.'s  favor 
by  act  of  congress  of  April  29,  1816,  but 
no  patent  issued  until  1900,  the  claim  hav- 
ing been  regularly  surveyed  in  1856  but 
not  approved  until  1900;  it  was  held  that 
the  title  passed  by  the  confirmation  in 
1816,  or  at  the  latest  upon  the  survey  in 
1856,  so  that  a  purchaser  of  the  land  at  a 
tax  sale  in  1871,  by  adverse  possession 
thereunder  for  the  requisite  time,  acquired 
a  good  title  against  the  patent  subse- 
quently issued.  Joplin  t'.  Chachere,  192  U. 
S.  94,  48   L.   Ed.  359. 

13.  Confirmation  proceedings  still  pend- 
ing— Mexican  land  grant  must  be  con- 
firmed.— Whilst  proceedings  are  pending 
before  the  tribunal  of  the  United  States 
for  the  confirmation  of  claims  to  land  un- 
der grants  of  the  former  Mexican  govern- 
ment, the  statute  of  limitations  of  Cali- 
fornia does  not  run  against  the  ria;ht  of 
the  claimants  to  the  land  subsequently  con- 
firmed to  them.  That  statute  only  begins 
to  run  asainst  the  title  perfected  under  the 
legislation  of  congress  from  the  date  of 
its  consummation.  Henshaw  v.  Bissell,  IS 
Wall.  255,  21  L.  Ed.  835.  See,  also,  Pal- 
mer V.  Low,  98  U.  S.  1.  16.  25  L.  Ed.  60. 

The  action  of  the  government  thereun- 
der, and  the  rights  which  perfected  title 
insures  to  its  possessor,  cannot  be  im- 
paired or  defeated  in  any  respect  by  the 
statute  of  limitations  of  the  state.  Hen- 
shaw V.  Bissell,  18  Wall.  255,  270,  21  L. 
Ed.  835. 

"The  statute  of  limitations  of  California, 
passed  in  1863,  provided  in  substance  that 
nc  action  for  the  recovery  of  real  property 
or  its  possession  should  be  maintained, 
unless  the  plaintiff,  his  ancestor,  predeces- 
sor, or  grantor  was  seised  or  possessed  of 
the  premises  within  five  years  before  the 
commencement  of  the  action,  or  the  prop- 
erty was  claimed  under  title  derived  from 
the  Spanish  or  Mexican  governments, 
which  had  not  been  previously  confirmed 
by  the  United  States  or  their  legally  con- 
stituted authorities;  in  which  latter  case 
the   parties  were  allowed  five  years  after 
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Mississippi  River  Back  Lands. — The  acts  of  1811  reserved  for  the  pubHc 
all  such  Mississippi  River  back  lands  as  were  not  correctly  taken  up  under  that 
act  by  the  proprietors  of  river  fronts;  and  those  who  did  not  enter  their  claims 
in  time  did  not  lose  whatever  equity  they  may  have  had  before  the  passage  of 
the  act,  but  they  could  not  afterwards  acquire  any  further  rights  by  adverse 
possession  of  such  lands,  for  they  were  public  lands  thereafter.^'* 

b.  Where  Legal  Title  Has  Not  Passed. — But  not  unless  the  title  has  passed 
from  the  United  States. ^^  Neither  the  statute  of  limitations  nor  the  equitable 
doctrine  of  lapse  of  time  could  begin  to  have  effect  against  any  one  as  long  as 
the  legal  title  was  undeniably  in  the  United  States. i*^  Mere  occupation  of  the 
public  lands  before  passage  of  the  legal  title,  gives  no  right  against  the  gov- 
ernment, ^^   and  creates  no  impediment  to  a  recovery  by  the  government,   or  a 


the  passage  of  the  act  within  which  to 
bring  their  action.  If  the  title  had  been 
thus  finally  confirmed  the  parties  were 
limited  to  five  years  after  such  confirma- 
tion. The  statute  also  declared  that  by  fi- 
nal confirmation  was  meant  the  patent  of 
the  United  States,  or  the  final  determina- 
tion of  the  official  survey  of  the  land  un- 
der the  act  of  congress  of  June  14th,  1860. 
The  provision  of  the  statute  relating 
to  actions  where  the  property  is  claimed 
under  title  derived  from  Spanish  or  Mexi- 
can authorities,  has  since  then  been  re- 
pealed; but  before  the  repeal  and  within 
the  time  designated  after  final  confirma- 
tion of  the  grant,  the  present  action  was 
commenced.  The  repeal  could  not,  how- 
ever, have  any  effect  upon  the  rights  of 
the  plaintiff."  Henshaw  v.  Bissell,  18 
Wall.  2.55,  269,  21  L.  Ed.  835.  See  Palmer 
V.  Low.  98  U.  S.  1,  17,  25  L.  Ed.  60. 

Illustration. — An  alcalde  grant  in  Cali- 
fornia was  made  to  an  infant,  but  it  re- 
mained uncanceled,  and  was  confirmed  be- 
fore the  ordinance  of  the  city  council, 
known  as  the  Van  Ness  ordinance,  passed 
June  20th,  1855,  was  approved  by  congress 
July  1,  1864.  Held,  that  his  title  is  supe- 
rior to  that  of  a  party  who,  without  right, 
entered  upon  the  land,  and  whose  claim 
thereto,  arising  out  of  the  possession 
thereof,  is  grounded  solely  upon  the  enact- 
ing clause  of  that  ordinance.  Palmer  v. 
Low,  98  U.  S.  1,  25  L.  Ed.  60. 

In  ejectment,  commenced  April  30,  1872, 
it  appearing  that  the  grantors  of  the  plain- 
tiff entered  without  title,  in  1851  or  1852, 
and  that  they  and  he  continued  unti]  May 
8,  1867,  in  the  exclusive  and  adverse  pos- 
session of  the  land  covered  by  that  grant, 
when  D,  under  whom  the  defendant 
claimed  title,  was  placed  in  possession  by 
the  proper  office,  under  legal  process  is- 
sued in  a  suit  to  which  neither  the  plain- 
tiff, nor  any  of  his  grantors  deriving  title 
fi  om  any  party  to  the  suit  after  the  com- 
mencement thereof,  was  a  party;  held, 
that  as  the  title  did  not  pass  out  of  the 
United  States  until  the  passage  by  con- 
gress of  the  act  of  July  1,  1864  (13  Stat. 
332),  to  "expedite  the  settlement  of  the 
titles  to  lands  in  the  state  of  California," 
the  statute  of  limitations  of  that  state  did 
not  run  in  favor  of  the  plaintiff,  by  reason 
of   his    own   and   his   grantor's   possession, 


so  as  to  transfer  to  him  a  title  which 
could  be  asserted  against  the  record  title 
of  the  defendant.  Palmer  v.  Low,  98  U. 
S.  1,  2,  25   L.   Ed.  60. 

14.  Mississippi  River  back  lands. — 
When  the  land  was  laid  out  into 
ranges,  townships,  etc.,  the  survey  of 
township  No.  11,  approved  by  H.  S.  Wil- 
liams, surveyor  general  of  Louisiana,  in 
1834,  settled  the  rights  of  parties  in  that 
township.  A  possession  of  any  part  of 
these  back  lands,  anterior  to  this  survey, 
cannot  be  set  up  as  a  defense  under  the 
laws  of  Louisiana,  because  the  lands  be- 
longed to  the  United  States,  and  those 
persons  in  possession  were  trespassers,  al- 
though they  claimed  under  river  front 
owners.  Jourdan  v.  Barrett,  4  How.  168, 
11    L.   Ed.   924. 

15.  Title  must  have  passed. — Northern 
Pac.  R.  Co.  V.  Slaght,  205  U.  S.  122,  51 
L.  Ed.  738;  Burgess  v.  Gray,  16  How.  48, 
14  L.  Ed.  839;  Irvine  v.  Marshall,  20  How. 
558,  15  L.  Ed.  994;  Fenn  v.  Holme,  21 
How.  481,  16  L.  Ed.  198;  Gibson  v.  Chou- 
teau, 13  Wall.  92,  20  L.  Ed.  534;  Oaksmith 
V.  Johnston,  92  U.  S.  343,  347,  23  L.  Ed. 
6S2;  Howard  v.  Perrin,  200  U.  S.  71,  50 
L.  Ed.  374;  Redfield  v.  Parks,  133  U.  S. 
239,   33   L.   Ed.   327. 

16.  Same. — Simmons  v.  Ogle,  105  U.  S. 
271,  273,  26  L.  Ed.  1087;  Redfield  v. 
Parks,  132  U.  S.  239,  243,  33  L.  Ed.  327. 

Where  the  facts  in  the  case  show  that 
the  title  to  the  land  in  controversy  was 
in  the  United  States  until  the  15th  day  of 
April,  1875,  up  to  that  time  the  statute  of 
limitations  could  not  begin  to  run  in  bar 
of  any  action  dependent  on  this  title.  The 
plaintiff  could  not  sue  or  recover  in  the 
courts  of  the  United  States  upon  the  equi- 
table title  evinced  by  his  certificate  of 
purchase  made  by  the  register  of  the  land 
office.  His  title,  therefore,  being  derived 
from  the  United  States,  the  right  of  ac- 
tion at  law  to  oust  the  defendant  did  not 
commence  until  the  making  of  that  pat- 
ent. Redfield  v.  Parks,  132  ^U.  S.  239,  244. 
33    L.    Ed.   327. 

17.  Tarpey  v.  Madsen,  178  U.  S.  215, 
220,  44  L.  Ed.  1042;  Lindsey  v.  Miller,  6 
Pet.  666,  8  L.  Ed.  538;  Frisbie  v.  Whitney, 
9  Wall.  187,  19  L.  Ed.  668;  The  Yosemite 
Valley  Case,  15  Wall.  77,  21  L.  Ed.  82; 
Lamb   V.   Davenport,   18   Wall.    307,    21    L. 
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grantee  from  it.^s  ^^  any  right  to  maintain  a  suit  against  an  intruder  or  a  claim- 
ant under  the  United  States.^'' 

Against  Homesteader. — Against  a  homesteader  the  statute  does  not  begin 
to  run  until  a  patent  has  issued  to  him,  for  here  there  has  been  no  prior  grant 
in  praesenti  or  any  passage  of  title   from  the  United  States.^o 

Adverse  Possession  of  Railroad  Right  of  Way. — See  ante,  "Property 
That  May  Be  Held  Adversely,"  VIII,  B. 


Ed.  759;  Oaksmith  v.  Johnston,  92  U.  S. 
343,  347,  23  L.  Ed.  682;  Camfield  v.  United 
States,  167  U.  S.  518,  42  L.  Ed.  260.  See 
the  title  PUBLIC  LANDS. 

"In  City  of  Cincinnati  v.  White  (6  Pet. 
431,  8  L.  Ed.  452),  the  proprietors  of  the 
city  plat,  in  1789,  dedicated  the  ground 
between  Front  Street  and  the  Ohio  River 
to  the  public  for  commercial  and  other 
purposes.  The  legal  title  had  not  then 
emanated  from  the  government  of  the 
United  States.  In  this  state  of  things  the 
statute  of  limitations  does  not  run."  Dick- 
erson  v.  Colgrove,  100  U.  S.  578,  582,  25 
L.   Ed.  618. 

Where  the  title  under  which  the  plain- 
tiff in  the  ejectment  claimed,  emanated 
from  the  government  in  1824,  until  this 
time,  there  was  no  title  adverse  to  the 
claim  of  the  defendants;  there  can,  there- 
fore, be  no  bar  to  the  plaintiff's  action. 
Lindsey  v.  Miller,  6  Pet.  666,  673,  8  L.  Ed. 
538. 

Occupants  of  the  public  lands  without 
title,  and  without  any  attempt  having  been 
m.ade  by  them,  or  by  any  one  represent- 
ing them,  to  secure  that  title,  cannot  re- 
sist the  enforcement  of  the  patent  of  the 
United  States,  on  the  ground  of  such  oc- 
cupation. Mere  occupancy  of  the  public 
lands  and  improvements  thereon  give  no 
vested  right  therein  as  against  the  United 
States,  and  consequently  not  against  any 
purchaser  from  them.  Sparks  v.  Pierce, 
115   U.   S.  408,  413,  29   L-    Ed.  428. 

No  trespass  on  public  lands  can  give 
title  to  the  trespasser,  as  against  the 
United  States,  or  bar  the  right  of  recov- 
ery; nor  had  the  operation  of  time  any 
effect  as  against  subsequent  purchasers 
from  the  United  States  until  they  respec- 
tively purchased.  Having  the  power  of 
disposal  and  of  protection,  congress  alone 
can  deal  with  the  title,  and  no  state  law, 
whether  of  limitations  or  otherwise,  can 
defeat  such  title.  Jourdan  v.  Barrett,  4 
How.   168,  184,   11   L.   Ed.  924. 

Evidence  of  bad  faith. — And  there  can 
be  no  such  thing  as  good  faith  in  an  ad- 
verse holding,  where  the  party  knows  that 
he  has  no  title,  and  that,  under  the  law, 
which  he  is  presumed  to  know,  he  can 
acquire  none  by  his  occupation,  as  where 
the  defendant  knew  that  the  title  was  in 
the  United  States,  that  the  lands  were 
mineral,  and  were  claimed  as  such  by  the 
plaintiff,  and  that  title  to  them  could  be 
acquired  only  under  the  laws  providing 
for  the  sale  of  lands  of  that  character; 
and  there  is  no  pretense  that  he  ever 
sought,  or  contemplated  seeking,  the  title 


to  them  as  such  lands,  or  claimed  posses- 
sion of  them  under  any  local  customs  or 
rules  of  miners  in  the  district.  Deffeback 
V.  Hawke,  115  U.  S.  392,  407,  29  L-  Ed. 
424. 

18.  No  impediment  to  recovery. — "Mere 
possession  of  the  land,  though  open,  ex- 
clusive, and  uninterrupted  for  twenty 
years,  creates  no  iinpediment  to  a  recov- 
ery by  the  government,  and  of  course 
none  to  a  recovery  by  one  who  within 
that  period  receives  its  conveyance."  Oak- 
smith  V.  Johnston,  92  U.  S.  343,  347,  23  L- 
Ed.  682.  See,  also.  Sparks  v.  Pierce,  115 
U.   S.  408,  413,  29   L.   Ed.   428. 

The  occupation  of  lands  derived  from 
the  United  States,  before  the  issue  of 
their  patent,  for  the  period  prescribed  by 
the  statute  of  limitation  of  a  state  for  the 
commencement  of  actions  for  the  recovery 
of  real  property,  is  not  a  bar  to  an  action 
of  ejectment  for  the  possession  of  such 
lands  founded  upon  the  legal  title  subse- 
quently conveyed  by  the  patent.  Nor  does 
such  occupation  constitute  a  sufficient 
equity  in  favor  of  the  occupant  to  control 
the  legal  title  thus  subsequently  conveyed, 
whether  asserted  in  a  separate  suit  in  a 
federal  court,  or  set  up  as  an  equitable 
defense  to  an  action  of  ejectment  in  a 
state  court.  Gibson  v.  Chouteau,  13  Wall. 
92,  93,  20  L.  Ed.  534;  Morrow  v.  Whitney, 
95  U.  S.  551,  557,  24  L.   Ed.  456. 

19.  Gives  no  right  to  maintain  suit. — 
The  mere  possession  of  the  public  land, 
without  title,  for  any  time,  however  long, 
will  not  enable  a  party  to  maintain  a  suit 
against  any  one  who  enters  upon  it;  and 
more  especially  against  a  person  who 
derives  his  title  from  the  United  States. 
Burgess  v.  Gray,  16  How.  48,  65,  14  L. 
Ed.  839;  Oaksmith  v.  Johnston,  92  U.  S. 
343,   347,   23    L.    Ed.    6&2. 

20.  Against  a  homesteader. — In  the  case 
of  a  homestead  patent,  although  the  home- 
steader had  established  his  residence  upon 
the  land  in  controversy  long  before,  a  part 
of  which  was  occupied  by  a  railway  com- 
pany with  its  roadway,  the  statute  of  limi- 
tations of  the  state  would  not  begin  to  run 
in  favor  of  the  railroad  company  as  to 
the  land  so  occupied  by  it  against  him, 
until  a  homestead  patent  had  issued  to 
him  therefor.  Here  the  homesteader  was 
held  to  have  the  better  title  and  rightly 
recovered  in  ejectment  the  land  involved, 
except  the  land  absolutely  necessary  for 
the  tract  and  station  of  the  railroad  com- 
pany as  a  public  carrier,  i.  e.,  a  strip 
twenty-five  feet  wide  and  a  plot  a  hundred 
feet    square    for    said    station.      Northern 


LIMITATION  OF  ACTIONS,  ETC. 


1023 


Relation  Back  of  Patent. — No  adverse  possession  of  land  can  be  acquired 
while  the  title  is  still  in  the  United  States  government,  and  the  patent  issued  on 
the  15th  day  of  April,  1875,  did  not  relate  back,  so  as  to  make  the  possession  of 
the  defendants  adverse  prior  to  the  date  of  the  patent.^i 

c.  Record  Evidence  of  Passage  of  Title  Essential. — But  by  decisions  of  the 
federal  supreme  court,  running  back  to  1882,  as  between  a  railroad  company 
holding  a  land  grant  and  an  individual  entryman,  the  question  of  right  has  been 
declared  to  rest  not  on  the  mere  matter  of  occupancy,  but  upon  the  state  of  the 
record. 22 

3.  Public  Lands  ai^ter  Patent  Issue. — Of  course,  after  the  issue  of  a 
patent,  an  adverse  possession  under  or  against  the  patentee's  title  will  have  the 
usual  effect  of  giving  an  unimpeachable  title.^^ 


Pac.  R.  Co.  V.  Slaght,  205  U.  S.  122,  51  L- 
Ed.  738.  The  statement  made  in  the  third 
headnote  would  seem  to  be  entirely  too 
broad,  as  if  true  it  would  overrule  the 
prior  cases,  which  is  not  the  effect  of  this 
case.  See,  also,  S.  C,  205  U.  S.  134,  51 
L.   Ed.  742. 

The  adverse  possession  of  a  railroad 
company  of  its  alleged  right  of  way, 
against  a  settler  thereon  under  the  home- 
stead laws  of  the  United  States,  does  not 
begin  until  a  patent  has  issued  to  him 
therefor.  Northern  Pac.  R.  Co.  v.  Slaght, 
205  U.  S.  122,  51  L.  Ed.  738,  citing  Gibson 
V.  Chouteau,  13  Wall.  92,  20  L.  Ed.  534; 
Redfield  v.  Parks,  132  U.  S.  239,  33  L.  Ed. 
327;  Northern  Pac.  R.  Co.  v.  Slaght,  205 
U.  S.  134,  51   L.   Ed.   742. 

21.  Relation  as  to  title  under  patent  to 
support  adverse  possession  before  issue. 
—Redfield  v.  Parks,  132  U.  S.  239,  243,  33 
L.   Ed.  327. 

Where  the  defendant  in  an  ejectment, 
claiming  title  by  adverse  possession  of 
public  land  for  which  a  patent  had  not 
yet  issued,  and  contending  that  the  statute 
of  limitations,  which  had  run  against  the 
equitable  title  created  bv  the  location  of 
the  claim,  was  also  a  bar  to  this  action 
founded  upon  the  legal  title  acquired  by 
the  patent,  were  strangers  to  the  owner 
of  the  equitable  claim  or  right  to  the 
patent,  or  his  equitable  title,  as  it  is 
termed,  in  connecting  themselves  with  it 
by  any  valid  transfer  from  the  original 
or  any  subsequent  holder:  it  was  held  that 
"the  statute  of  limitations  of  Missouri  did 
not  operate  to  convey  that  claim  or  equi- 
table title  to  them.  It  only  extinguished 
the  right  to  maintain  the  action  of  eject- 
ment founded  thereon,  vmder  the  practice 
of  the  state.  It  left  the  right  of  entry 
upon  the  legal  title  subsequently  acquired 
by  the  patent  wholly  unaffected."  Gib- 
son V.  Chouteau,  13  Wall.  92,  103,  20  L. 
Ed.   534.     See  the  title  PUBLIC  LANDS. 

Unsurveyed  and  unidentified  claim  to 
public  lands — Patent  recalled. — In  Ma- 
guire  V.  Tyler,  8  Wall.  650,  666,  19  L.  Ed. 
320,  a  suit  brought  by  claimants  under  an 
incomplete  title  under  an  ancient  Spanish 
concession  of  lands  in  the  Louisiana  ter- 
ritory ceded  bv  France  to  the  United 
States,  was  held  to  be  in  good  time  where 
commenced  in  less  than  five  months  after 


the  official  survey 'was  made  under  which 
the  first  valid  patent  was  issued  for  the 
land  under  that  title.  Before  that  time  the 
legal  title  was  in  the  United  States,  and 
the  claim  of  the  plaintiff  attached  to  no 
particular  land. 

When  the  documentary  evidence  of  title 
produced  by  a  claimant  of  an  incomplete 
title  to  land  in  the  territory  ceded  by 
France  in  1803,  contains  no  sufficient 
boundary  lines  marking  a  definite  parcel 
of  land  so  as  to  sever  it  from  the  public 
domain,  the  concession,  in  such  case, 
creates  no  right  of  private  property  which 
can  be  asserted  in  a  court  of  justice  with- 
out an  antecedent  survey  and  location,  and 
there  could  be  no  possession  which  could 
ripen  into  good  title  by  adverse  posses- 
sion against  this  title.  Maguire  v.  Tyler 
8  Wall.  650,  19  L.  Ed.  320.  ' 

22.  Evidence  of  passage  of  title  by  the 
record.— Tarpey  v.  Madsen,  178  U.  S  215 
228,  44  L.  Ed.  1042,  citing  Van  Wyck  v 
Knevals,  106  U.  S.  360,  27  L.  Ed.  201; 
Kansas  Pac.  R.  Co.  v.  Dunmeyer,  113  u' 
S.  629,  28  L.  Ed.  1122;  Hastings,  etc.,  R 
Co.  V.  Whitney,  132  U.  S.  357,  33  L.  Ed. 
363,   and   other  cases. 

"A  proper  interpretation  of  the  acts  of 
congress  making  railroad  grants  like  the 
one  in  question  requires  that  the  relative 
rights  of  the  company  and  an  individual 
entryman,  must  be  determined,  not  by  the 
act  of  the  company,  in  itself  fixing  defi- 
nitely the  line  of  its  road,  or  by  the  mere 
occupancy  of  the  individual,  but  by  record 
evidence,  on  the  one  part  the  filing  of  the 
map  in  the  office  6f  the  secretary  of  the 
interior,  and,  on  the  other  the  declaration 
or  entry  in  the  local  land  office.  In  this 
way  matters  resting  on  oral  testimony  are 
eliminated,  a  certainty  and  definiteness  is 
given  to  the  rights  of  each,  the  grant  be- 
comes fixed  and  definite;  and  while,  as 
repeatedly  held,  the  railroad  company  mav 
not  question  the  validity  or  propriety  of 
the  entryman's  claim  of  record,  its  rights 
ought  not  to  be  defeated  long  years  after 
its  title  had  apparently  fixed,  by  fugitive 
and  uncertain  testimony  of  occupation." 
Tarpey  v.  Madsen,  178  U.  S.  215,  228,  44 
L.  Ed.  1042.  See  the  title  PUBLIC 
LANDS. 

9.Z.  Public  lands  after  patent  issue.— 
Where  the  patentee  and  his  grantees  have 
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4.  Possession  and  Abanemdnment  Thereof  as  Determining  Rights  under 
Town  Site  Laws. — See  the  title  Pubuc  Lands. 

D.  Actions  for  Relief  on  Ground  of  Fraud  or  Mistake — 1.  Rui,e  Stated. 
— Cases  of  fraud  as  well  as  trust  are  not  within  the  statute,  and  it  is  well  set- 
tled, that  the  statute  does  not  run,  until  the  discovery  t)f  the  fraud;  for  the  title 
to  avoid  it  does  not  arise  until  then ;  and  pending  the  concealment  of  it,  the 
statute  ought  not  to  run_  But  after  the  discovery  of  the  fact  imputed  as  fraud, 
the    statute    runs    as    in    other    cases, -^  although    prior    to    the    actual    transac- 


been  in  actual  possession  of  the  premises 
in  question  for  twenty-two  years,  and 
during  that  period  made  permanent  im- 
provement thereon,  as  all  title  was  out 
of  the  United  States  prior  to  this  deed, 
on  which  this  suit  is  brought,  and  vested 
in  some  one  else  capable  of  suing  under 
the  various  acts  cited  to  defeat  patentee's 
title,  or  passed  out  of  the  United  States 
by  the  patent  to  him  in  1869,  at  the  latest, 
the  case  makes  a  continued  uninterrupted 
possession  under  patentee's  title,  adverse 
to  all  the  world,  of  fifteen  years,  i.  e.,  since 
1869.  Bicknell  v.  Comstock,  113  U.  S.  149, 
152,  28  L.  Ed.  962. 

Supposing  that  the  prerogative  of  the 
government  prevented  the  statute  from 
running  until  after  the  patent  issued  to 
the  heirs  of  the  owner  of  a  land  certifi- 
cate, it  certainly  commenced  to  run  at 
that  time  against  those  who  claimed  un- 
der the  patent;  and  the  facts  present  a 
strong  case  of  adverse  possession.  Miller 
V.  Texas,   etc.,   R.   Co.,   132  U.   S.   662,  692, 

33  L.  Ed.  487. 

24,  Rule  stated. — Willison  v.  Watkins, 
3  Pet.  43,  52,  7  L.  Ed.  596.  See,  also,  Bab- 
cock  V.  Wyman,  19  How.  289,  301,  15  L. 
Ed.  644;  Prevost  v.  Gratz,  6  Wheat.  481, 
5  L.  Ed.  311;  Gregg  v.  Sayre,  8  Pet.  244, 
250,  8  L.  Ed.  932;  Case  of  Broderick's 
Will,  21  Wall.  503,  518,  22  L.  Ed.  599; 
Stearns  v.  Page,  7  How.  819,  829,  12  L. 
Ed.  928;  Brown  v.  County  of  Buena  Vista, 
95  U.  S.  157,  160,  24  L.  Ed.  422;  Andreae 
V.  Redfield,  98  U.  S.  225,  235,  25  L.  Ed. 
158;  United  States  v.  Minor,  114  U.  S. 
233,  238,  29  L.  Ed.  110;  .A.my  v.  Water- 
town  (No.  2),  130  U.  S.  320,  324,  32  L.  Ed. 
953;    Norris  v.   Haggin,   136  U.  S.  386,  392, 

34  L.  Ed.  424. 

Although  courts  of  equity  generally 
adopt  the  statutes  of  limitation,  yet,  in  a 
caseof  actual  fraud,  they  will  grant  relief 
within  the  lifetime  of  either  of  the  parties 
upon  whom  the  fraud  is  proved,  or  within 
thirty  years  after  it  has  been  discovered 
or  become  known  to  the  party  whose 
rights  are  affected  by  it.  Michoud  v. 
Girod,  4  How.  503,  11  L.  Ed.  1076.  See, 
also,  ante.  "Tn  "Cases  of  Concurrent  Ju- 
risdiction,"  TX,   B,   3. 

English  statute. — There  is  no  trace  of 
any  provision  for  the  suspension  of  the 
statute  on  account  of  fraud  in  the  Ensjlish 
statute  of  limitations  of  21  James  T.  Wood 
V.  Carpenter,  101  U.  S.  135,  139,  25  L.  Ed. 
807. 

Instances. — In  Graff  am  v.  Burgess,  117 
U.  S.  180,   195,   29  L.   Ed.  839,  it  was  held. 


that  such  fraud  had  been  proved  as  to 
justify  the  court  in  relieving  the  plaintiff  in 
spite  of  the  lapse  of  time  and  expiration 
of  the  period  of  limitation  (four  judges 
dissenting).  See,  also,  Schroeder  v. 
Young,   161  U.   S.   334,  345,   40   L.   Ed.   721. 

In  a  suit  to  recover  property  of  which 
plaintiff  has  been  defrauded,  the  statute 
of  limitations  begins  to  run  only  from  the 
discovery  ^  of  the  fraud.  Jones  v.  Van 
Doren,  130  U.  S.  684,  693,  32  L.  Ed.  1077; 
Moore  v.  Greene,  19  How.  69,  15  L.  Ed. 
533;  Meader  v.  Norton,  11  Wall.  442,  20 
E.   Ed.   184. 

Setting  aside  a  title. — So  when  fraud  is 
alleged  as  a  ground  to  set  aside  a  title. 
Moore  v.  Greene,  19  How.  69,  72,  15  L,. 
Ed.   533. 

Suit  for  rescission. — "As  the  statute  of 
limitations  began  to  run  from  the  time 
when  suit  might  have  been  brought  to 
annul  the  sale,  it  results  that  the  discov- 
ery of  the  falsity  of  any  material  and 
fraudulent  representation  by  which  the 
sale  had  been  induced  gave  rise  to  the 
right  to  commence  an  action  to  rescind, 
and  therefore  fixed  the  period  when  the 
statute  of  limitations  commenced  its 
course."  Baker  v.  Cummings,  169  U.  S. 
189,  197,  42  L.  Ed.  711,  reaffirmed  in  Baker 
T'.  Cummings,  181  U.  S.  117,  126,  45  L.  Ed. 
776.  See,  also,  Coddington  v.  Railroad 
Co.,  103  U.  S.  409,  26  L.  Ed.  400.  See,  also, 
the  title  RESCISSION.  CANCELLA- 
TION^ AND   REFORMATION. 

Florida. — "The  statute  of  limitations  of 
Florida  enacts  that  all  actions,  except 
those  for  recovery  of  real  estate,  must  be 
commenced  within  three  years  after  the 
right  accrues,  but  in  an  action  for  relief 
on  the  ground  of  fraud,  the  cause  of  ac- 
tion is  not  deemed  to  have  accrued  until 
the  discovery  by  the  aggrieved  party  of 
the  facts  constituting  the  fraud."  Cod- 
dington V.  Railroad  Co.,  103  U.  S.  409,  410, 
26    L.    Ed.    400. 

Nebraska. — "By  §  12,  of  title  2,  of  chap- 
ter 57,  of  the  general  statutes  of  Nebraska, 
of  1873,  it  is  provided  that  an  action  for 
relief  on  the  ground  of  fraud  can  only  be 
commenced  within  four  years  after  the 
cause  of  action  shall  have  accrued,  but  the 
cause  of  action  in  such  case  shall  not  be 
deemed  to  have  accrued  until  the  discov- 
ery of  the  fraud."  Boone  Co.  v.  Burling- 
ton, etc.,  R.  Co.,  139  U.  S.  684,  692,  35  L. 
Ed.  319. 

New  York. — "Subdivision  four  of  §  338 
of  the  code  of  civil  procedure  is  as  follows: 
'An    action    for    relief    on    the    ground    of 
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tion.23     Even  in  actions  at  law.-^ 

English  Rule  Different  at  Law. — But  the  English  rule  is  different,  not  rec- 
ognizing this  exception  to  the  operation  of  the  statute,  and  it  is  also  adhered  to 
in  some  of  the  states. 2" 


fraud  or  mistake  must  be  brought  within 
four  years  after  the  cause  of  action  ac- 
crues; the  cause  of  action  in  such  case  not 
to  be  deemed  to  have  accrued  until  the 
discovery,  by  the  aggrieved  party,  of  the 
facts  constituting  the  fraud  or  mistake.'  " 
Teall  V.  Schroder,  158  U.  S.  172,  178,  39 
L.   Ed.  938. 

The  rule  was  formerly  dififerent,  at  least 
at  law.  Andreae  v.  Redfield,  98  U.  S.  225, 
•235,  25   L.  Ed.   158. 

In  New  York  bills  of  relief  on  t^ie 
ground  of  fraud  must  be  filed  within  six 
years  after  the  discovery  of  the  fraud. 
Clarke  v.  Boorman,  18  Wall.  493,  505,  21 
L-    Ed.   904. 

"In  Burke  v.  Smith,  16  Wall.  390,  401, 
21  L.  Ed.  361,  where  the  local  statute  pre- 
scribed six  years  for  the  commencement 
of  actions  for  fraud,  the  court,  after  ob- 
serving that  equity  acts  or  refuses  to  act 
in  analogy  to  the  statute,  said:  'We  think 
a  court  of  equity  will  not  be  moved  to 
set  aside  a  fraudulent  transaction  at  the 
suit  of  one  who  has  been  quiescent  dur- 
ing a  period  longer  than  that  fixed  by  the 
statute  of  limitations,  after  he  had  knowl- 
edge of  the  fraud  or  after  he  was  put  upon 
inquiry  with  the  means  of  knowledge  ac- 
cessible to  him.'  Without  inquiring 
whether  the  plaintiff  was  not  guilty  of 
such  gross  laches,  in  applying  for  relief, 
as  deprived  him  of  all  right  to  the  aid  of 
equity,  and  giving  him  the  benefit  of  the 
limitation  of  six  years,  to  be  computed 
from  the  discovery  of  the  fraud,  there 
seems  to  be  even  then  no  escape  from  the 
conclusion  that  the  suit  was  not  brought 
in  time.  Seven  years,  lacking  only  seven 
days,  elapsed  after  the  discovery  of  the 
frauds  by  the  plaintiff's  testator  before 
suit  was  brought."  Kirby  v.  Lake  Shore, 
etc.,  Railroad,  120  U.  S.  130,  139,  30  L. 
Ed.   569. 

It  results  that  even  if  this  be  not  an 
action  "to  procure  a  judgment,  other  than 
for  a  sum  of  money,  on  the  ground  of 
fraud,"  within  the  meaning  of  the  New 
York  code  of  procedure,  which  limits  the 
general  rule  as  to  the  discovery  of  the 
fraud  to  such  cases,  the  limitation  of  six 
years,  being  applied  here,  does  not,  as 
adjudged  below,  commence  from  the  com- 
mission of  the  alleged  frauds,  but  from 
their  discovery.  Kirby  v.  Lake  Shore, 
etc.,  Railroad.  120  U.  S.  130,  139,  30  L. 
Ed.   569. 

Rule  in  federal  courts.— And  it  is  clear 
that  the  statute  of  New  York  upon  the 
subject  of  limitation  does  not  affect  the 
power  and  dutv  of  the  court  below — fol- 
lowing the  settled  rules  of  equit)^ — to  ad- 
judge that  time  did  not  run  in  favor  of 
defendants,  charged  with  actual  concealed 
fraud,  until  after  such  fraud  was  or  should, 
7  U  S  Enc— 65 


with  due  diligence,  have  been  discovered. 
Upon  any  other  theory  the  equity  jurisdic- 
tion of  the  courts  of  the  United  States 
could  not  be  exercised  according  to  rules 
and  principles  applicable  alike  in  every 
state.  Kirby  v.  Lake  Shore,  etc.,  Railroad, 
120  U.  S.  130,  138,  30  L.  Ed.  569.  See  the 
title  COURTS,  vol.  4,  p.  1091. 

Action  by  assignee  or  trustee  in  bank- 
ruptcy.—Rosenthal  V.  Walker,  111  U.  '  S. 
185,  28  L.  Ed.  395.  See  the  title  BANK- 
RUPTCY, vol.  2,  p.  911. 

Effect  of  fraud  as  extending  time  for 
suing  estate  of  decedent. — See  ante,  "Death 
of  Party,"  X,  D,  4. 

25.  Prior  to  transaction. — "The  fraud 
and  deceit  which  enables  the  offender  to 
do  the  wrong  may  precede  its  perpetra- 
tion. The  length  of  time  is  not  material, 
provided  there  is  the  relation  of  design 
and  its  consummation."  Wood  v.  Carpen- 
ter, 101  U.  S.  135,  143,  25  L.  Ed.  807. 

26.  Actions  at  law. — Amv  v.  Watertown 
(No.  2),  130  U.  S.  320,  325,  32  L.  Ed.  953. 

"On  the  question  as  it  arises  in  actions 
at  law  there  is  in  this  country  a  very  de- 
cided conflict  of  authority.  Many  of  the 
courts  hold  that  the  rule  is  sustained  in 
courts  of  equity  only  on  the  ground  that 
these  courts  are  not  bound  by  the  mere 
force  of  the  statute  as  courts  of  common- 
law  are,  but  only  as  they  have  adopted 
its  principle  as  expressing  their  own  rule 
of  applying  the  doctrine  of  laches  in 
analogous  cases.  They,  therefore,  make 
concealed  fraud  an  exception  on  purely 
equitable  principles."  Bailey  v.  Glover,  21 
Wall.  342,  348,  22  L.  Ed.  636.  See,  also, 
Andreae  v.  Redfield,  98  U.  S.  225,  237,  25 
L.   Ed.   158. 

27.  English  rule  different. — "A  dictum 
of  Lord  Mansfield  in  Bree  v.  Holbec,  2 
Doug.  654,  656,  that  'there  may  be  cases 
which  fraud  will  take  out  of  the  statute 
of  limitations,'  raised  the  question  whether 
undiscovered  fraud  might  not  be  set  up 
by  way  of  replication  to  a  plea  of  the 
statute  in  actions  at  law.  Wilkinson  on 
Limitations,  115.  But  this  suggestion 
never  obtained  the  force  of  law  in  the 
English  courts."  Amy  v.  Watertown  (No. 
2),    130   U.    S.    320,    324,   32    L-    Ed.    953. 

See,  however,  Bailey  v.  Glover,  21  Wall. 
342,  348,  22  L.  Ed.  636,  where  it  is  said 
that,  on  the  other  hand,  the  English  courts 
and  the  courts  of  Connecticut,  Massa- 
chusetts, Pennsylvania,  and  others  of  great 
respectability,  hold  that  the  doctrine  is 
equally  applicable  to  cases  at  law.  and  the 
weight  of  judicial  authority,  both  in  this 
country  and  in  England,  is  in  favor  of  the 
application  of  the  rule  to  suits  at  law  as 
well  as  in  equity.  Bailey  v.  Glover,  21 
Wall.    342,    348,    349,   22    L.    Ed.    636. 

And   see   Andreae  v.   Redfield,  98  U.   S. 
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Knowledge  or  Notice. — But  knowledge  of  the  truth  as  to  material  facts  in 
relation  to  which  the  fraud  was  alleged,  starts  the  statute  to  running.^s  Or 
where  the  fraud  ought  to  have  been  so  discovered  or  known.^^  And  so  as  to 
constructive  knowledge  from  recordation,^*^  or  lis  pendens,^^  and  knowledge  of 
privies  in  title. ^- 

Construction  and  Application. — Having  been  imported  from  equity,  the 
adjudications  of  equitable  and  legal  tribunals  upon  the  subject  are  alike  en- 
titled to  consideration  in  applying  such  a  statute.^^ 

Mistake. — In  cases  of  mistake  also,  as  well  as  fraud,  they  will  not  consider 
the  statute  as  running  till  after  the  discovery  of  the  mistake,  as  laches  cannot  be 


225,  237,  25  L.  Ed.  158,  where  it  is  said, 
that  the  doctrine  is  held  not  applicable  at 
law  in  the  states  of  Xew  York,  Ohio,  Ver- 
mont, and  South  Carolina,  while  other 
states,  such  as  Massachusetts  and  Penn- 
sylvania, adopt  the  opposite  rule  and  apply 
the  doctrine  at  law  the  same  as  in  equity. 

"In  this  country,  however,  in  many  of 
the  states,  especially  in  those  states  which 
never  had  a  separate  system  of  equity,  the 
statute  has  been  held  not  to  run,  in  cases 
of  fraud,  until  the  discovery  of  the  facts 
constituting  the  fraud;  whilst  in  other 
states,  in  the  absence  of  a  statutory  pro- 
vision on  the  subject,  the  English  doctrine 
has  been  adhered  to.  See  Angell  on  Limi- 
tations, c.  18,  and  Wood  on  Limitations, 
§  58."  Amy  v.  Watertown  (No.  2),  130  U. 
S.  320,  324,  32  L.  Ed.  953.  So,  formerly, 
in  New  York.  Andreae  v.  Redfield,  98  U. 
S.  225,  235,  25  L.  Ed.  158. 

"In  most  of  the  states,  however,  statutes 
have  finally  been  passed,  suspending  the 
statute  in  cases  of  fraud  until  the  facts 
have  been  discovered,  or  might  have  been 
discovered  by  reasonable  diligence.  See 
the  various  statutes  referred  to  in  Wood 
on  Limitations,  c.  22."  Amy  v.  Water- 
town  (No.  2),  130  U.  S.  320,  325,  32  L.  Ed. 
953.  See,  also,  ante,  "Express  Statutory 
Limitation,"  IX,   B,  2,   (b),   (3). 

28.  Knowledge  of  the  material  facts. — 
Pearsall  v.  Smith,  149  U.  S.  231,  236,  37  L. 
Ed.  713;  Coddington  v.  Railroad  Co.,  103 
U.  S.  409,  26  L.  Ed.  400;  Wood  v.  Carpen- 
ter, 101  U.  S.  135,  138,  25  L.  Ed.  807.  See, 
also,  the   title   LACHES,   ante,  p.   790. 

Where  the  conclusion  is  that  the  evi- 
dence not  only  clearly  but  beyond  all 
question  or  dispute  overwhelmingly  shows 
that  if  the  false  representations  as  to  cer- 
tain facts  were  made  as  alleged,  there  was 
entire  knowledge  thereof  by  complainant, 
this  conclusion  renders  unnecessary  any 
inquiry  into  the  question  of  when  he  dis- 
covered the  falsity  of  the  alleged  repre- 
sentations as  to  other  matters.  Baker  v. 
Cummings,  169  U.  S.  189,  206,  42  L.  Ed, 
711,  reaffirmed  in  Baker  v.  Cummings,  181 
U.   S.   117,  4.^.  L.   Ed.  776. 

29.  Opportunity  of  knowledge. — Pear- 
sall V.  Smith,  149  U.  S.  231,  236,  37  L.  Ed. 
713.  See  post,  "Reasonable  Diligence 
Necessary,"  XI,  D,  3. 

Accessible  means  of  full  information,  of 
which  plaintiffs  were  bound  to  take  notice, 
negative  any  such  fraudulent  concealment 
of  the  cause  of  action  as  will  prevent  the 


statute  of  limitations  from  running.  Greene 
V.  Taylor,  132  U.  S.  415,  443,  33  L.  Ed. 
411. 

30.  Recordation. — Pearsall  v.  Smith,  149 
U.  S.  231,  236,  37  L-  Ed.  713.  See.  also, 
the  title  RECORDING  x-\CTS. 

Where  it  is  claimed  that  the  donee  of  a 
power  had  fraudulently  procured  the  prop- 
erty to  be  conveyed  bj-  intermediate  con- 
veyances to  himself,  but  such  convey- 
ances were  placed  on  record  in  due  course, 
and  remained  on  record  ever  afterwards, 
open  to  the  inspection  of  all  parties 
desirous  of  obtaining  information  respect- 
ing their  execution  or  the  property  to 
which  they  related,  as  the  complainants 
and  all  other  parties  interested  could  have 
obtained  the  necessary  knowledge  upon 
those  subjects  by  proper  inquiries,  they 
are  charged  with  such  knowledge  from 
the  time  those  conveyances  were  placed 
on  record,  and  held  to  all  the  consequences 
following  its  acquisition,  as  to  the  running 
of  the  statute  of  limitations  against  them. 
Teall  V.  Schroder,  158  U.  S.  172,  178,  39 
L.   Ed.  938. 

31.  Lis  pendens. — Pearsall  v.  Smith,  149 
U.  S.  231,  236,  37  L.  Ed.  713.  See,  also, 
the  title  LIS  PENDENS.  And  see  ante, 
"Application  of  Lis  Pendens,"  VIII,  A, 
6,  b,   (4),   (c). 

32.  Knowledge  of  privies  in  title. — 
Pearsall  v.  Smith,  149  U.  S.  231,  236,  37 
L.  Ed.  713;  Upton  v.  McLaughlin,  105  U. 
S.  640,  643,  26  L.  Ed.  1197.  See  post,  "In 
General,"    X,   D,   2,  a. 

Knowledge  of  the  fraud  by  those  under 
and  through  whom  a  plaintiff  claims,  is 
attributable  to  such  plaintiff  in  a  suit  to 
set  up  the  fraud,  as  respects  the*  running 
of  the  statute  of  limitations.  Pearsall  v. 
Smith,  149  U.  S.  231,  236,  37  L.  Ed.  713. 

Heirs. — Where  the  party  interested  in 
his  lifetime  had  notice  of  all  the  facts 
which  constituted  the  ground  of  fraud  al- 
leged in  the  bill,  and  for  eight  years  that 
he  lived  after  the  cause  of  action  accrued 
to  him,  with  notice  of  his  rights  and  of 
the  whole  transaction,  brought  no  suit  nor 
set  up  any  claim,  his  heirs  are  not  entitled 
to  the  benefit  of  this  exemption  from  the 
bar  of  the  statute  on  the  ground  of  re- 
cent discovery  of  the  fraud.  Clarke  v. 
Boorman,  18  Wall.  493,  21   L.  Ed.  904. 

33.  Construction  and  application. — Wood 
V.  Carpenter,  101  U.  S.  135,  139,  25  L.  Ed 
807. 
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imputed  to  the  injured  party  till  the  discovery  of  the  fraud  or  mistake  has  been 
made.^'* 

2.  Character  of  Fraud  That  Will  Prevent  Statute  Running — a.  In 
Gen-eral. — Where  there  has  been  no  neghgence  or  laches  on  the  part  of  a  plain- 
tiff in  coming  to  the  knowledge  of  the  fraud  which  is  the  foundation  of  the  suit, 
and  when  the  fraud  has  been  concealed,  or  is  of  such  a  character  as  to  conceal 
itself,  the  statute  does  not  begin  to  run  until  the  fraud  is  discovered  by,  or  be- 
comes known  to,  the  party  suing  or  those  in  privity  with  him.^s  So  where  the  i^-- 
norance  of  the  fraud  has  been  produced  by  affirmative  acts  of  concealment  ;-^*' 
and  even  though  there  are  no  special  circumstances  or  efforts  of  concealment.^" 

Attempting  to  Avoid  Service  of  Process. — Merely  attempting  to  avoid 
service  of  process  does  not  come  within  this  rule.^^ 

b.  Mere  Silence. — But  mere  silence  is  not  usually  enough ;  there  must  be  some- 
thing done  or  said  to  prevent  discovery.sa  On  the  other  hand,  if  the  fraud  it- 
self be  secret  in  its  nature,  and  such  that  its  existence  cannot  be  readily  ascer- 
tained, or  if  there  be  fiduciary  relations  between  the  parties,  there  need  be  no 


34.  Mistake. — Stearns  v.  Page,  7  How. 
819,  829,  12  L.  Ed.  928.  2  Story,  Eq.,  § 
1520.  See,  generally,  the  title  MISTAKE 
AND  ACCIDENT. 

35.  Character  of  fraud  that  will  prevent 
statute  running. — Upton  v.  McLaughlin, 
105  U.  S.  640,  643,  26  L.  Ed.  1197;  Meader 
V.  Norton,  11  Wall.  442,  20  L.  Ed.  184; 
Bailey  v.  Glover,  21  Wall.  342,  22  L.  Ed. 
636;  Case  of  Broderick's  Will,  21  Wall. 
503,  518,  22  L.  Ed.  599;  Upton  v.  Kent, 
Note,  105  U.  S.  646.  26  L.  Ed.  1200.  See, 
also,  Rosenthal  v.  Walker,  111  U.  S.  185, 
28  L.  Ed.  395;  Traer  v.  Clews,  115  U.  S. 
528,  537,  29  L.  Ed.  467;  Kirby  v.  Lake 
Shore,  etc.,  Railroad,  120  U.  S.  130,  138, 
30  L.  Ed.  569;  Avery  v.  Cleary,  132  U.  S. 
604,  609,  33  L.  Ed.  469;  Norris  v.  Haggin, 
136  U.  S.  386,  392,  34  L.  Ed.  424;  Pearsall 
V.  Smith,  149  U.  S-  231,  236,  37  L.  Ed.  713; 
Bates  V.  Preble,  151  U.  S.  149,  160,  38  L. 
Ed.   106. 

36.  Affirmative  acts  of  concealment. — 
"In  Bailey  v.  Glover,  21  Wall.  342,  347,  22 
L.  Ed.  636,  it  was  said,  that,  'in  suits  in 
equity,  where  relief  is  sought  on  the 
ground  of  fraud,  the  authorities  are  with- 
out conflict  in  support  of  the  doctrine 
that,  where  the  ignorance  of  the  fraud  has 
been  produced  by  affirmative  acts  of  the 
guilty  party  in  concealing  the  facts  from 
the  other,  the  statute  will  not  bar  relief, 
provided  suit  is  brought  within  proper 
time  after  the  discovery  of  the  fi-aud.' 
*  *  *  In  the  same  case  it  was  said:  'To 
hold  that  by  concealing  a  fraud,  or  by 
committing  a  fraud  in  a  manner  that  it 
concealed  itself,  until  such  time  as  the 
party  committing  the  fraud  could  plead 
the  statute  of  limitations  to  protect  it,  is 
to  make  the  law,  which  was  designed  to 
prevent  fraud,  the  means  by  which  it  is 
made  successful  and  secure.'  See,  also, 
Traer  v.  Clews.  115  U.  S.  528,  538,  29  L. 
Ed.  467."  Kirby  v.  Lake  Shore,  etc.,  Rail- 
road,  120   U.    S._  130.    136,   30   L.    Ed.    569. 

37.  No  special  efforts  to  conceal. — In 
suits  in  equity  the  decided  weight  of  au- 
thority is  in  favor  of  the  proposition  that 
where  the  party  injured  by  the  fraud  re- 


mams  in  ignorance  of  it  without  any  fault 
or  want  of  diligence  or  care  on  his  part, 
the  bar  of  the  statute  does  not  begin  to 
run  until  the  fraud  is  discovered,  though 
there  be  no  special  circumstances  or  ef- 
forts on  the  part  of  the  party  committing 
the  fraud  to  conceal  it  from  the  knowledge 
of  the  other  party."  Bailey  v.  Glover  21 
Wall.  342,  347,  22  L-  Ed.  636;  Kirby  v. 
Lake  Shore,  etc..  Railroad,  120  U.  S  130, 
136,  30  L.  Ed.  569.  See  post,  "Reasonable 
Diligence   Necessary,"   XI,   D,   3. 

38.  Attempting  to  avoid  service  of  proc- 
ess.—"But  this  is  a  very  different  thing 
from  attempting  to  avoid  service  of 
process,  and  cannot  be  cited  as  aiding  in 
any  way  the  adoption  of  such  a  rule  in  the 
latter  case.  Concealment  of  fraud  prevents 
a  party  from  knowing  that  he  has  been 
injured  and  has  a  cause  of  action.  He 
cannot  take  any  steps  to  obtain  redress. 
But  when  a  party  knows  that  he  has  a 
cause  of  action,  it  is  his  own  fault  if  he 
does  not  avail  himself  of  those  means 
which  the  law  provides  for  prosecuting  his 
claim,  or  instituting  such  proceedings,  as 
the  law  regards  sufficient  to  preserve  it.'' 
Amy  V.  Watertown  (No.  2),  130  U  S  320 
325,   32   L.    Ed.   953. 

39.  Mere  silence.— Wood  v.  Carpenter 
101  U.  S.   135.  142,  25  L.   Ed.  807. 

_  Indiana. — "The  subject  has  been  several 
times  considered  in  the  state  of  Indiana, 
whence  this  case  came.  In  Bovd  v.  Boyrl. 
(27  Ind.  429),  it  was  ruled  that  the  conce'al- 
ment  under  §  219,  which  will  avoid  the 
statute,  must  go  beyond  mere  silence.  It 
must  be  something  done  to  prevent  dis- 
covery." Wood  V.  Carpenter,  101  U  S 
135.  142,   143,  25  L.   Ed.  807. 

The  statute  of  limitations  of  Indiana 
declares:  "The  following  actions  shall  be 
commenced  within  six  years  after  the 
cause  of  action  has  accrued,  and  not  after- 
wards." 2  Rev.  Stat,  of  1876,  p.  121. 
"*  *  *  If  any  person  liable  to  an  action 
shall  conceal  the  fact  from  the  person  en- 
titled thereto,  the  action  may  be  com- 
rnenced  at  any  time  within  the  period  of 
limitation  after  the  discovery  of  the  cause 
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evidence  of  a  fraudulent  concealment  other  than  that  implied  from  the  transac- 
tion itself.^*^ 

c.  Self-Ez'ident  Fact. — And  it  must  not  be  in  regard  to  a  patent  and  self-evi- 
dent fact.^^ 

3.  REASONABI.E  DiuGENCE  NECESSARY. — But  the  rule  has  this  qualification, 
that  the  statute  will  run  when,  by  reasonable  diligence,  the  fraud  might  have 
been  discovered,  whether  it  was  or  not.'*^ 

E.    Trusts.— See  ante,  "Trusts,"  IX,  B,  2,  b. 


of  action."  Id.  128,  §  219.  Both  these 
provisions  apply  to  actions  for  fraud. 
Musselman  v.  Kent  and  Others,  33  Ind. 
453;  Cravens  v.  Duncan,  55  Id.  347.  The 
statute  begins  to  run  when  the  fraud  is 
perpetrated.  Wynne  et  al.  v.  Cornelison 
et  al,  52  Id.  312.  Wood  v.  Carpenter,  101 
U.    S.    135,    138,   25   L.    Ed.   807. 

Massachusetts  statute, — The  Massa- 
chusetts statute  provides  as  follows  (Pub. 
Stat.  Mass.,  c.  197):  "Sec.  1.  The  follow- 
ing actions  shall  be  commenced  within 
six  years  next  after  the  cause  of  action 
accrues  and  not  afterwards.  *  *  *  Fourth. 
All  actions  of  tort,  except  those  herein- 
after mentioned.  *  *  *  Sec.  14.  If  a  per- 
son liable  to  any  of  the  actions  mentioned 
in  this  chapter  fraudulently  conceals  the 
cause  of  such  action  from  the  knowledge 
of  the  person  entitled  to  bring  the  same, 
the  action  may  be  commenced  at  anytime 
within  six  years  after  the  person  so  en- 
titled discovers  that  he  has  such  cause  of 
action."  In  construing  this  statute,  how- 
ever, the  courts  of  Massachusetts  have 
held  in  a  number  of  cases  that  the  mere 
silence  of  the  defendant,  or  his  failure  to 
inform  the  plaintif?^  of  the  cause  of  action, 
is  not  such  a  fraudulent  concealment  as  is 
contemplated  by  the  statute,  and  that 
some  positive  act  of  concealment  must  be 
proved.  Bates  v.  Preble,  151  U.  S.  149, 
158,  38   L.   Ed.   106. 

In  this  action,  which  was  one  to  recover 
from  defendants  the  value  of  certain 
securities,  which  the  son  of  plaintiff  had 
embezzled,  and  which  were  alleged  to 
have  been  converted  by  defendants  to 
their  own  use,  the  same  evidence  which 
tended  to  show  a  conspiracy  between  the 
son  and  the  defendants  to  obtain  these 
bonds  was  not  also  evidence  of  an  inten- 
tion on  defendants'  part  to  keep  a  knowl- 
edge of  the  transaction  from  the  plaintiff. 
This  does  not  necessarily  follow.  If  it 
did,  the  result  would  be  that  whenever  a, 
party  has  been  guilty  of  a  fraud,  which  it 
is  for  his  interest  should  not  be  known  by 
the  person  upon  whom  it  is  committed, 
he  would  practically  lose  the  benefit  of 
the  statute,  though  he  may  not  have  made 
the  slightest  effort  to  keep  it  secret.  An 
instruction  which  assumed  this  was 
erroneous.  Bates  v.  Preble,  151  U.  S.  149, 
162,   38   L.    Ed.    106. 

Granting  that  the  relations  between  the 
son  and  his  mother  were  such  as  to  make 
a  revelation  of  the  facts  a  duty  upon  his 
part,  there  was  no  such  confidential  rela- 
tion between  the  plaintiff  and  defendants 


as  would  cause  silence  upon  their  part  to 
be  imputed  as  a  fraud.  Even  admitting 
that  they  and  he  were  co-conspirators,  and 
that  they  were  responsible  for  his  acts 
connected  with  such  conspiracy,  it  would 
be  carrying  the  doctrine  to  an  unwarrant- 
able extent  to  hold  that  his  subsequent 
silence  upon  the  subject  could  be  charge- 
able to  them.  Bates  v.  Preble,  151  U.  S. 
149,   163,  38   L.   Ed.   106. 

40.  Confidential  relations — Fraud  calcu- 
lated to  conceal  itself. — Bates  v.  Preble, 
151  U.  S.  149,  160,  38  L.  Ed.  106.  See  ante. 
"In  General,"  X,  D,  2,  a. 

41.  Self-evident  fact. — The  fraud  that 
shall  arrest  the  running  of  the  statute 
must  be  one  that  is  secret  and  concealed, 
and  not  one  that  is  patent  or  known. 
Wood  V.  Carpenter,  101  U.  S.  135,  141,  25 
L.  Ed.  807;  Norris  v.  Haggin,  136  U.  S. 
386,  392,  34  L.   Ed.   424. 

42.  Reasonable  diligence  necessary. — 
Wood  V.  Carpenter,  101  U.  S.  135,  141,  25 
L.   Ed.  807. 

"There  must  be  reasonable  diligence; 
and  the  means  of  knowledge  are  the  same 
thing  in  effect  as  knowledge  itself."  Wood 
V.  Carpenter,  101  U.  S.  135,  143,  25  L.  Ed. 
807. 

"The  courts  of  equity,  however,  from 
an  early  day,  held  that  where  one  person 
has  been  injured  by  the  fraud  of  another, 
and  the  facts  constituting  such  fraud  do 
not  come  to  the  knowledge  of  the  person 
injured  until  some  time  afterward,  the 
statute  will  not  commence  to  run  until  the 
discovery  of  those  facts,  or  until  by  rea- 
sonable diligence  they  might  have  been 
discovered."  Amy  v.  Watertown  (No.  2), 
130  U.  S.  320.  324.  32  L.  Ed.  953.  See,  also, 
ante.  "Rule  Stated,"  XI.  D,  1;  "In  Cases 
of  Concurrent  Jurisdiction,"  IX,  B,  3. 

Illustration. — The  statute  of  Indiana 
provides  that  "an  action  for  relief  against 
frauds  shall  be  commenced  within  six 
years,"  and  that  "if  any  person  liable  to 
an  action  shall  conceal  the  fact  from  the 
person  entitled  thereto,  the  action  may  be 
commenced  at  any  time  within  the  period 
of  limitation  after  the  discovery  of  the 
cause  of  action."  A.,  who  had  recovered 
judgment  in  1860  in  a  court  of  that  state 
against  B.,  brought  suit  in  1872,  alleging 
that  the  latter,  in  1858,  in  order  to  de- 
fraud his  creditors,  confessed  judgments, 
incumbered  his  property,  and  in  1862  trans- 
ferred his  real  and  personal  estate  to 
sundry  persons,  who  held  the  same  in 
secret  trust  for  him;  that  on  being  ar- 
rested in  1862,  upon  final  process  to  com- 
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XII.  Part  Payment,  New  Promise,  or  Acknowledgment  of  Existing  Lia- 
bility. 
A.  Part  Payment. — In  General. — At  common  law,  a  payment  made  upon 
a  note  by  the  principal  debtor  before  the  completion  of  the  bar  of  the  statute, 
whether  of  principal  or  interest,  served  to  keep  the  debt  alive,  both  as  to  him- 
self and  the  surety,  and  that  is  the  rule  in  many  of  the  states  of  this  Union — in 
all,  in  fact,  where  it  has  not  been  changed  by  statute.*^  But  it  must  be  accom- 
panied by  an  acknowledgment,  express  or  implied,  of  the  existence  and  validity 
of  the  remainder  of  the  debt.*"*  And  a  part  payment  upon  a  judgment  or 
specialty  debt  will  not  avoid  the  operation  of  the  statute  applicable  to  the  judg- 


pel  the  payment  of  A.'s  judgment,  he  de- 
posed that  he  was  not  worth  twenty  dol- 
lars, and  had  in  good  faith  assigned  all 
his  property  to  pay  his  creditors;  that  A. 
believing  the  statement,  and  relying  upon 
the  representations  of  B.,  that  C,  his  son- 
in-law,  would  with  his  own  means  pur- 
chase the  judgment  for  fifty  per  cent,  of 
the  principal  and  interest,  sold  it  in  1864 
to  C. ;  that  he  has  since  discovered  that 
the  money  he  received  therefor  belonged 
to  B.;  that  the  latter  has  now  an  inde- 
feasible title  to  the  property;  and  that  said 
judgment  has  been  entered  satisfied.  Held, 
that  the  statute  of  limitations  commenced 
running  when  the  alleged  fraud  was  per- 
petrated, and  that  it  is  not  avoided  by  a 
replication  averring  that  B.  fraudulently 
concealed  the  facts  in  the  declaration 
mentioned,  touching  the  incumbering  or  the 
conveying  of  the  property,  the  confession 
of  judgments,  and  his  real  ownership  of 
the  property,  and  that  A.  had  no  knowl- 
edge of  them  until  a  short  time  before  the 
suit  was  brought.  Wood  v.  Carpenter, 
101  U.  S.   135,  25  L.   Ed.  807. 

43.  Part  payment. — Cross  v.  Allen,  141 
U.  S.  528,  535,  35  L.  Ed.  843;  Randon  V. 
Toby,  11  How.  493,  13  L.  Ed.  784,  where 
an  agreement  to  apply  a  portion  of  crop 
to  debt,  in  consideration  of  further  in- 
dulgence, was  held  to  take  the  case  out 
of  the   statute. 

In  Glover  v.  Patten,  165  U.  S.  394,  406, 
41  L.  Ed.  760,  it  was  held  that  a  payment 
made  by  a  parent,  who  was  a  debtor  to 
her  children,  to  such  children,  was  a  pay- 
ment on  such  indebtedness,  and  removed 
the   bar   of  the   statute   of  limitations. 

Of  interest. — Payments  of  interest  serve 
to  keep  the  debt  alive,  so  far  as  the  prin- 
cipal is  concerned,  and  the  surety  as  well. 
Cross  V.  Allen,  141  U.  S.  528,  535,  35  L- 
Ed.    843. 

It  is  the  settled  law  of  Louisiana  that 
payments  made  by  a  purchaser  of  prop- 
erty who  assumes  as  part  of  the  price  a 
debt  due  by  his  vendor,  is  an  interruption 
of  prescription  as  to  that  debt,  both  as 
to  the  purchaser  and  vendor,  and  pay- 
ments of  interest  are  within  the  rule. 
Cucullu  V.  Hernandez,  103  U.  S.  105,  112, 
26  L.   Ed.   322. 

Oregon. — Section  25  of  the  code  of  civil 
procedure  of  Oregon  provides  as  follows: 
"Whenever  any  payment  of  principal  or 
interest  is  made   on  an  existing  contract. 


whether  it  be  bill  of  exchange,  promissory 
note,  bond  or  other  evidence  of  indebted- 
ness, after  the  same  becomes  due,  the 
limitation  shall  commence  from  the  time 
the  last  payment  was  made."  Cross  v. 
Allen,  141  U.  S.   528,  535,  35  L-   Ed.   843. 

Writing  necessary. — But  under  the 
Louisiana  statute  of  1858,  endorsemeni.s 
of  payment  of  interest  by  a  deceased 
obligor  on  a  bond  are  not  admissible  un- 
less signed  by  him  or  his  agent.  Adger 
V.  Alston,  15  Wall.  555,  21  L.  Ed.  234.  See 
post,   "Necessity  for  Writing,"   XII,   B,   5. 

Payment  on  one  bond  of  series. — A  pay- 
ment on  one  bond  of  series  only,  as  is 
found,  no  others  of  the  bonds  sued  on 
having  been  presented  to  that  date,  was 
not  a  payment  on  any  other  bond  or  on 
the  bonds  as  a  whole,  so  as  to  amount  to 
an  acknowledgment  of  their  existence  and 
binding  force.  Fort  Scott  v.  Hickman, 
112  U.  S.  150,  164,  28  L.   Ed.  636. 

44,  Acknowledgment. — "A  promise  to 
pay  cannot  be  inferred  from  the  mere  fact 
of  payment  of  part  of  a  debt,  there  being 
nothing  to  raise  a  presumption  that  it  was 
a  payment  on  account  of  this  debt.  The 
principle  on  which  part  payment  takes  a 
case  out  of  the  statute  is,  that  the  party 
paying  intended  by  it  to  acknowledge  and 
admit  the  greater  debt  to  be  due.  If  it 
was  not  in  the  mind  of  the  debtor  to  do 
this,  then  the  statute,  having  begun  to 
run,  will  not  be  stopped  by  reason  of  such 
payment."  United  States  v.  Wilder,  13 
Wall.  254,  256,  20  L.    Ed.   681. 

When  a  debtor  admits  a  certain  sum  to 
be  due  by  him  and  denies  that  a  larger 
sum  claimed  is  due,  a  payment  of  the  ex- 
act amount  admitted  cannot  be  converted 
by  the  creditor  into  a  payment,  on  account 
of  the  larger  sum  denied,  so  as  to  take  the 
claim  for  such  larger  sum  out  of  the  stat- 
ute. United  States  v.  Wilder,  13  Wall. 
254,  20  L.   Ed.   681. 

"It  is  difficult  to  see  how  a  payment  in 
full  of  an  admitted  contract  can  be  con- 
verted into  an  acknowledgment  of  one 
which  was  denied."  United  States  v. 
Wilder,  13  Wall.  254,  256.  20  L.  Ed.  681. 

Payment  on  debt  secured  by  mortgage. 
— -A  payment  made  upon  a  debt  secured  by 
mortgage,  by  an  obligor  thereon  in  pos- 
session, or  his  agent,  accompanied  by  an 
acknowledgment  of  the  debt,  interrupts 
prescription  so  as  to  prevent  the  opera- 
tion of  the  statute  of  limitations  prior  to 
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ment  or  specialty,  although  it  may  be  evidence  of  a  new  express  promise  to  pay, 
upon  which  an  action  may  be  maintained.'*^ 

By  One  of  Several  Promisors. — At  common  law  and  in  those  of  the  states 
where  the  common-law  rule  prevails,  a  distinction  is  made  between  those  cases 
in  which  a  part  payment  is  made  by  one  of  several  promisors  on  a  note  before  the 
statute  of  limitations  has  attached  and  those  in  which  the  payment  is  made  after 
the  completion  of  the  bar  of  the  statute ;  it  being  held  in  the  former  that  the  debt 
or  demand  is  kept  alive  as  to  all,  and  in  the  latter,  that  it  is  revived  only  as  to 
the  party  making  the  payment.^  "^ 

B.  New  Promise  or  Acknowledgment  of  Existing  Liability — 1.  Time: 
OF  Making. — The  new  promise  may  be  made  either  before  or  after  the  bar  of 
the  statute  is  complete.*'^ 


the  time  of  such  payment.  Groves  v. 
Sentell,  153  U.  S.  465,  485,  38  L.  Ed.  785; 
Cross  V.  Allen,    141  U.  S.  528,    32  L.  Ed.    843. 

45.  Specialty  or  record  debt. — Willard 
V.  Wood,  164  U.  S.  502,  523,  41  L-  Ed. 
531. 

In  Maryland,  and  afterwards  in  the  Dis- 
trict of  Columbia,  the  payment  of  interest, 
or  even  part  of  the  principal  of  the  judg- 
ment debt,  will  not  have  the  effect  of 
avoiding  the  operation  of  the  statute  as 
applied  to  proceedings  on  the  judgment 
to  revive,  or  to  recover  on  the  judgment 
by  action  of  debt.  In  the  case  of  Carroll 
V.  Waring,  3  G.  &  J.  491,  it  was  held  that 
the  payment  of  interest  upon  a  bond  was 
no  avoidance  of  the  bar  of  the  act  of  limi- 
tations of  1715,  c.  23;  nor  would  even  an 
express  acknowledgment  of  the  debt  re- 
vive the  remedy  upon  a  bond  barred  by 
that  act.  Willard  v.  Wood,  164  U.  S.  502, 
523,    41    L.    Ed.    531. 

46.  By  one  of  several  promisors. — Cross 
V.  Allen,  141  U.  S.  528,  536,  35   L.  Ed.  843. 

"The  reason  of  this  distinction  lies  in 
the  principle  that,  by  withdrawing  from 
a  joint  debtor  the  protection  of  the  stat- 
ute, he  is  subjected  to  a  new  liability  iiot 
created  by  the  original  contract  of  in- 
debtedness." Cross  V.  Allen,  141  U.  S. 
528,    536,    35    L.    Ed.    843. 

Agent  of  joint  mortgagors. — It  is  im- 
material whether  the  payments  made  by 
the  agent,  as  the  agent  of  two  joint  mort- 
gagors, were  made  with  the  money  of  the 
one  or  with  the  money  of  the  other,  if,  at 
the  time  these  payments  took  place,  such 
acknowledgments  were  made  as  con- 
clusively interrupted  prescription.  "Pre- 
scription," says  the  Louisiana  Code, 
article  5320,  "ceases  likewise  to  run  when- 
ever a  possessor  makes  an  acknowledg- 
ment of  the  right  of  a  person  whose  title 
they  prescribe."  Groves  v.  Sentell,  153 
U.    S.   465,   485,   38   L.    Ed.   785. 

Community  property — Payments  by  hus- 
band's codebtor  after  his  death. — Where 
the  debt  which  is  sought  to  be  enforced 
apainst  the  estate  of  a  widow  is  not  one 
which  she  contracted  herself  before  the 
marriage,  nor  did  it  grow  out  of  succes- 
sions which  had  fallen  to  her,  nor  did  she 
bind  herself  in  solido  therefor  with  her 
husband,  nor  did  the  husband  in  contract- 
ing the  debt  use  any  words  which  bound 
his    wife    solidarily    with    him,    if     in      his 


power  to  do  so,  it  is,  therefore,  clear,  that 
she  was  not  bound  in  solido  with  her  hus- 
band, during  the  community,  or  after  its 
dissolution,  with  his  succession,  for  the 
debt  evidenced  by  the  note  of  a  partner- 
ship to  which  he  belonged,  and  she  was, 
therefore,  not  bound  in  solido  with  G.  and 
R.,  the  codebtors  of  her  husband,  and  the 
payments  made  on  the  note  by  them  after 
the  death  of  her  husband  should  not,  there- 
fore, have  been  admitted  in  evidence  to 
interrupt  the  prescription  of  five  years, 
v.-hich  began  to  run  in  her  favor  upon  his 
death.  Henderson  v.  Wadsworth,  115  U. 
S.  264,  282,  29  L.  Ed.  377.  See  the  title 
HUSBAND  AND  WIFE,  vol.  6,  p.  727. 

Sureties — Oregon. — "There  is  no  stat- 
ute of  Oregon,  so  far  as  we  have  been 
able  to  discover,  changing  the  common- 
law  rule  of  liability  (as  to  effect  of  pay- 
ment) with  reference  to  sureties.  Conse- 
quently, under  the  admitted  facts  of  this 
case,  it  must  be  held  that  the  statute  of 
limitations  of  the  state  never  operated  as 
a  bar  to  the  enforcement  of  the  original 
demands  against  both  the  principal  and 
the  surety."  Cross  v.  Allen,  141  U.  S.  523, 
536,   35    L.   Ed.   843. 

Nor  does  the  death  of  the  surety  be- 
fore either  of  the  demands  matured  makes 
any  difference,  in  principle,  where,  as  in 
this  case,  the  liability  is  not  of  a  personal 
nature,  but  is  an  encumbrance  upon  the 
surety's  property.  Although  there  is  au- 
thority holding  that  payment  of  interest 
by  the  principal  debtor,  after  the  death  of 
the  surety,  but  before  the  statute  of  limi- 
tations has  run  against  the  note,  will  not 
prevent  the  surety's  executors  from  plead- 
ing the  statute,  there  is  no  authority  ex- 
tending this  rule  to  the  representatives  of 
a  deceased  surety  whose  liability  was  not 
personal  but  upon  property  mortgaged. 
On  the  contrary,  the  cases  of  Miner  v. 
Graham,  24  Penn.  St.  491,  495,  and  Bank 
of  Albion  v.  Burns,  46  N.  Y.  170,  175, 
seem  to  recognize  the  other  doctrine. 
Therefore  the  contract  of  suretyship  in 
this  case  was  not  terminated  by  the  death 
of  the  surety  before  the  maturity  of  the 
indebtedness.  Cross  v.  Allen,  141  U.  S. 
528,  5.'',f),  35  E.  Ed.  843.  See,  also,  the  title 
PRINCIPAL  AND   SURETY. 

47.  Time  of  making. — Shepherd  v. 
Thompson,  122  U.  S.  231,  235,  30  L.  Ed. 
1156. 
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2.  Conside:raTion. — While  a  consideration  is  necessary  to  support  such  new 
promise,^^  the  original  debt  is  a  sufificient  legal  consideration  for  a  subsequent 
new  promise  to  pay  it,  made  either  before  or  after  the  bar  of  the  statute  is  com- 
pleters 

3.  By  Whom  Made:. — One  Joint  Promisor. — One  joint  debtor  cannot,  after 
the  statute  has  run  out,  make  a  new  promise  or  acknowledgment  that  will  bind 
the  rest,  without  special  authority.^^ 

Partnership. — Before  the  dissolution  of  a  partnership,  a  new  promise  in  the 
partnership  name  will  take  out  of  the  operation  of  the  statute  of  limitations  a 
note  made  by  the  individual  members.^  ^ 

One  Partner  after  Dissolution. — The  acknowledgment  of  a  debt  by  one 
partner,  after  a  dissolution  of  the  copartnership,  is  not  sufficient  to  take  the  case 
out  of  the  statute,  as  to  the  other  partners. °2 

Personal  Representative. — An  acknowledgment  of  the  debt,  by  the  personal 
representatives  of  the  original  debtor,  deceased,  will  not  take  the  case  out  of  the 
statute  of  limitations.^^ 

4.  To  Whom  Made. — It  has  been  held  that  the  new  promise  or  acknowledg- 

51.  Partnership.— Where,  in  answer  to 
a  letter  from  the  holder  of  a  note  secured 
by  mortgage,  the  mortgagors  wrote  in 
reply  what  was  a  sufficient  acknowledg- 
ment to  raise  a  new  promise,  although  the 
letter,  it  is  true,  was  signed  in  the  part- 
nership name,  while  the  note  is  made  by 
the  individual  members,  yet  it  is  a  legiti- 
mate inference,  from  the  facts  found,  that 
the  firm  was  the  common  agent  of  all  its 
members  for  the  purpose,  as  the  business 
of  managing  the  property  was  transacted 
by  the  firm.  Walsh  v.  Mayer,  111  U  S 
31.  35,  28  L.  Ed.  338. 

52.  One  partner  after  dissolution.— Bell 
V.  Morrison,  1  Pet.  351,  7  L.  Ed.  174.  See, 
also,  Clementson  v.  Williams,  8  Cranch 
72,  3  E.  Ed.  491;  Shepherd  v.  Thompson, 
122  U.  S.  231,  236,  30  L.   Ed.  1156. 

"When  the  statute  of  limitations  has 
once  run  against  a  debt,  the  cause  of  ac- 
tion against  the  partnership  is  gone.  The 
acknowledgment,  if  itis  to' operate  at  all,  is 
to  create  a  new  cause  of  action;  to  revive 
a  debt  which  is  extinct;  and  thus  to  give 
an  action,  which  has  its  life  from  the  new 
promise  implied  by  law  from  such  an  ac- 
knowledgment, and  operating  and  limited 
by  its  purport.  It  is  then,  in  its  essence, 
the  creation  of  a  new  right,  and  not  the 
enforcement  of  an  old  one.  We  think  that 
the  power  to  create  such  a  right  does  not 
exist,  after  a  dissolution  of  the  partner- 
ship, in  any  partner."  Bell  v.  Morrison,  1 
Pet.    351,   373,   7   L.    Ed.   174. 

53.  Personal  representative. — Thomp- 
son V.  Peter,  12  Wheat.  565,  6  L  Ed  730 
See  the  title  EXECUTORS  AND  AD- 
MINISTRATORS, vol.  6,  p.  162. 

Louisiana. — In  Louisiana  the  acknowl- 
edgment of  a  succession  debt,  and  the 
ranking  of  it  among  the  just  debts  of  the 
succession,  suspends  the  prescription  of  it 
as  long  as  the  property  of  the  successioi: 
remains  in  the  hands  of  the  executor  un- 
der -administration.  Johnson  v.  Waters 
111   U.  S.  640,  671,  28  L.  Ed.  547. 


48.  Necessity    for     consideration. — An- 

dreae  v.  Redfield,  98  U.  S.  225,  239,  25  L. 
Ed.  158;  Randon  v.  Toby,  11  How.  493,  13 
L.   Ed.   784. 

49.  Consideration  of  original  debt. — 
Shepherd  v.  Thompson,  122  U.  S.  231,  235, 
30  L.  Ed.   1156. 

"It  is  uniformly  conceded  that  the  debt 
is  a  sufficient  consideration  for  a  new 
promise  to  pay,  made  after  the  bar  has 
become  perfect."  Campbell  v.  Holt,  115 
U.  S.  620,  625,  29  L-  Ed.  483.  See,  also, 
Bell  V.  Morrison,  1  Pet.  351,  371,  7  L.  Ed. 
174. 

50.  By  one  joint  promisor. — Bell  v. 
Morrison,  1  Pet.  351,  368,  7  L.  Ed.  174. 

"When  the  statute  has  run  against  a 
joint  debt,  the  reasonable  presumption  is, 
that  it  is  no  longer  a  subsisting  debt;  and 
therefore,  there  is  no  ground  on  which 
to  raise  a  virtual  agency  to  pay  that 
v/hich  is  not  admitted  to  exist.  But  if 
this  were  not  so,  still  there  is  a  great  dif- 
ference between  creating  a  virtual  agency, 
which  is  for  the  benefit  of  all,  and  one 
which  is  onerous  and  prejudicial  to  all; 
the  one  is  not  a  natural  or  necessary  con- 
sequence from  the  other.  A  person  may 
well  authorize  the  payment  of  a  debt  for 
which  he  is  now  liable;  and  yet  refuse  to 
authorize  a  charge,  where  there  at  pres- 
ent exists  no  legal  liability  to  pay.  Yet, 
if  the  principle  of  Lord  Mansfield  be  cor- 
rect, the  acknowledgment  of  one  joint 
debtor  will  bind  all  the  rest,  even  though 
they  should  have  utterly  denied  the  debt, 
at  the  time  when  such  acknowledgment 
was  made."  Bell  v.  Morrison,  1  Pet.  351, 
368,   7_L.    Ed.   174. 

Louisiana. — It  is  not  a  reasonable  con- 
struction of  article  3552  of  the  civil  code 
of  Louisiana  to  hold  that  when  two  per- 
sons are  jointly  bound,  one  for  the  entire 
debt  and  one  for  only  a  part  of  it,  the 
acknowledgment  of  the  latter  interrupts 
the  prescription  as  to  the  former.  Hen- 
derson 71.  Wadsworth,  115  TT  S.  264  284. 
29  L.   Ed.   377. 
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nient  must  be  made  to  the  creditor  or   some  one  representing  him,  and  not  a 
stranger.^^ 

5.  Necessity  for  Writing. — The  new  promise  or  acknowledgment  may  be, 
and  usually  is  required  by  statute  to  be  in  writing.^s  So  in  England  by  Lord 
Tenterden's  Act.^'^ 

6.  Sufficiency  of  Promise  or  Acknowledgment — a.  In  General. — In  order 
to  continue  or  to  revive  the  cause  of  action,  after  it  would  otherwise  have  been 
barred  by  the  statute,  there  must  be  either  an  express  promise  of  the  debtor  to 
pay  that  debt,  or  else  an  express  acknowledgment  of  the  debt,  from  which  his 
promise  to  pay  it  may  be   inferred.^^ 

A  mere   acknowledgment,   though  in  writing,  of  the  debt  as  having  once 


54.  To  whom  made. — Fort  Scott  v.  Hick- 
man,  112   U.   S.  150,  28   L.   Ed.   636. 

Kansas. — The  statute  of  the  state  of 
Kansas  (Gen.  Stat,  of  Kansas,  ch.  80,  art.  3, 
§  24,  p.  634),  providing  that,  in  a  case 
founded  on  contract,  when  "an  ackncwi- 
edgment  of  an  existing  liability,  debt  or 
claim"  shall  have  been  made,  an  action 
may  be  brought  within  the  period  pre- 
scribed for  the  same,  after  such  acknowl- 
edginent,  if  such  acknowledgment  was  in 
writing  signed  by  the  party  to  be  charged 
thereby,  requires,  as  interpreted  by  the 
supreme  court  of  Kansas,  that  the  ac- 
knowledgment, to  be  effective,  be  made, 
not  to  a  stranger,  but  to  the  creditor,  or 
to  some  one  acting  for  or  representing 
him.  Fort  Scott  v.  Hickman,  112  U.  S. 
150,  28  L.   Ed.   636. 

"  'An  acknowledgment  of  an  existing 
liability,  debt  or  claim,'  within  the  mean- 
ing of  the  Kan-'  •  statute,  implies  a  meet- 
ing of  minds,  the  right  of  the  creditor  to 
take  what  is  written  as  an  acknowledg- 
ment to  him  of  the  existence  of  the  debt, 
as  well  as  the  intention  of  the  debtor,  as 
deduced  from  the  contents  of  the  writing 
and  all  the  facts  accompanying  it,  to  make 
such  acknowledgment."  Fort  Scott  v. 
Hickman,  112  U.  S.  150,  163,  28  L.  Ed. 
636.     See  post,  "In  General,"  XH,  B,  6,  a. 

55.  Necessity  for  writing. — Andreae  v. 
Redfield,  98  U.  S.  225,  239,  25  L.  Ed.  158; 
Fort  Scott  V.  Hickman,  112  U.  S.  150,  28 
L.  Ed.  636;  Adger  v.  Alston,  15  Wall.  555, 
21  L.  Ed.  234. 

Verbal  statement  of  promise  to  settle 
proved  by  party. — "It  would  never  do  to 
hold  that  a  stale  demand  of  such  long 
standing  could  have  vitality  imparted  to 
it,  on  the  mere  statement  of  a  party  in 
interest  that  the  decedent  promised  to 
settle.  There  must  be  some  corroborating 
circumstances  to  call  into  activity  the 
powers  of  a  court  of  equity,  and  these  are 
wholly  wanting  in  this  case.  No  one  was 
ever  present  at  any  of  these  conversa- 
tions, and  there  is  no  specification  of  time 
or  place,  nor  does  she  say  that  B.  ever 
admitted  any  indebtedness  on  account  of 
this  trust."  Hume  v.  Beale,  17  Wall.  336, 
350,  21    L.   Ed.   602. 

Louisiana. — Under  the  Louisiana  stat- 
ute of  1858  no  verbal  declaration  of  a  de- 
ceased man  can  be  given  in  evidence  to 
prove  against  him  an  acknowledgment  of 


a  debt  which  would  otherwise  be  barred 
by  the  statute  of  limitations.  Therefore 
oral  statements  of  conversations  and  ad- 
missions of  a  decedent,  tending  to  prove 
an  acknowledgment  of  a  debt,  as  due, 
within  the  period  of  prescription,  are  not 
admissible  under  the  statute,  in  a  suit 
against  his  estate.  Adger  v.  Alston,  15 
Wall.   555,  21  L.   Ed.  234. 

Nor  can  any  written  evidence  thereof, 
such  as  endorsements  of  payment  of  in- 
terest, be  admissible  unless  signed  by  him 
or  his  agent.  Adger  v.  Alston,  15  Wall. 
555,  21   L.   Ed.   234. 

Mississippi. — Walsh  v.  Mayer,  111  U.  S. 
31,   35,   28    L.    Ed.    338. 

56.  Lord  Tenterden's  Act. — "In  full  ac- 
cord with  these  views  are  the  decisions  in 
England  under  St.  9  Geo.  IV,  c.  14,  known 
as  Lord  Tenterden's  Act,  which  only  re- 
stricts the  mode  of  proof  by  requiring  that, 
in  order  to  continue  or  revive  the  debt, 
an  'acknowledgment  or  promise  shall  be 
made  by  or  contained  in  some  writing  to 
be  signed  by  the  party  chargeable 
thereby.'  "  Shepherd  v.  Thompson,  123  U. 
S.  231,  238,  30  L.   Ed.  1156. 

57.  Express  or  implied  promise  essen- 
tial.—Shepherd  V.  Thompson,  122  U.  S. 
231,  235,  30  L.  Ed.  1156;  Moore  V.  Bank, 
6  Pet.  86,  94,  8  L-  Ed.  329;  Randon  v.  Toby, 
11  How.  493,  13  L.  Ed.  784;  Andreae  v. 
Redfield.  98  U.  S.  225,  239,  25  L.  Ed.  158. 

An  acknowledgment  by  defendant  of  an 
actual  subsisting  debt  due  to  the  plaintiff 
is  deemed  equivalent  to  a  new  promise,  as 
the  law  raises  a  promise  to  pay  on  the 
acknowledgment.  Mattingly  v.  Boyd,  20 
Flow.  128,  131,  15  L.  Ed.  845;  Clementson 
V.  Williams,  8  Cranch  72,  74,  3  L.  Ed.  491; 
Bell  V.  Morrison,  1  Pet.  351,  371,  7  L.  Ed. 
174. 

An  acknowledgment  of  the  debt,  ac- 
cording to  a  long  series  of  decisions,  re- 
vives the  original  promise,  or  lays  a 
foundation  on  which  the  law  raises  a  new 
promise.  The  English,  as  well  as  Ameri- 
can, books,  are  filled  with  decisions,  which 
support  this  general  proposition.  An  un- 
qualified admission  that  the  debt  is  due  at 
the  time,  has  always  been  held  to  remove 
the  bar  created  by  the  statute.  Wetzel' 
V.  Bussard,  11  Wheat.  309,  311,  6  L.  Ed. 
481. 

And  it  must  be  as  to  the  particular 
claim,  and  it  must  be  shown  to  have  been 
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existed,  is  not  sufificient  to  raise  an  implication  of  such  a  new  promise.  To  have 
this  effect,  there  must  be  a  distinct  and  unequivocal  acknowledgment  of  the 
debt  as  still  subsisting  as  a  personal  obligation  of  the  debtor.^^ 


intentional.     Fort   Scott  v.   Hickman,   liri 
U.   S.   150,  163,   28   L.   Ed.   636. 

Kentucky. — Bell  v.  Morrison,  1  Pet.  351, 
7  L.   Ed.  174. 

Louisiana. — Cucullu  v.  Hernandez,  103 
U.   S.    105,   111,   26    L.    Ed.   322. 

Tennessee. — Mattingly  v.  Boyd,  20  How. 
128,  131.   15   L.   Ed.  845. 

Promise  to  perform  act  and  to  pay 
money  compared.^ — "A  distinction  seems  to 
have  been  taken  in  England,  between  a 
promise  to  pay  a  sum  of  money,  and  a 
contract  for  the  performance  of  a  particular 
act.  In  Boydell  v.  Drummond,  2  Camp. 
157,  Lord  Ellenborough  said:  'If  a  man 
acknowledges  the  existence  of  a  debt 
barred  by  the  statute,  the  law  has  been 
supposed  to  raise  a  new  promise  to  pay 
it,  and  thus  the  remedy  is  revived;  but  no 
such  effect  can  be  given  to  an  acknowl- 
edgment, where  the  cause  of  action  arises 
from  the  doing,  or  omitting  to  do,  some 
act,  at  a  particular  moment,  in  breach  of 
a  contract.' "  Wetzell  v.  Bussard,  11 
Wheat.    309,    316.   6   L.    Ed.    481. 

58.  Mere  acknowledgment  of  existence 
insufficient  without  implied  promise  to 
pay. — Shepherd  z\  Thompson,  122  U.  S. 
231,  235,   30  L.   Ed.   1156. 

The  admission  by  a  party  of  the  exist- 
ence of  an  unliquidated  account,  on  which 
something  is  due  to  the  plaintiff,  but  no 
specific  balance  is  admitted,  and  no  docu- 
ment produced  at  the  time,  from  which  it 
can  be  ascertained,  what  the  parties  un- 
derstood the  balance  to  be.  would  not, 
by  the  court  of  Kentucky,  be  held  suffi- 
cient to  take  the  case  out  of  the  statute, 
and  let  in  the  plaintiff  to  prove,  aliunde, 
any  balance,  however  large  it  may  be.  It 
is  indispensable  for  the  party  to  prove,  by 
independent  evidence,  the  extent  of  the 
balance  due  to  him,  before  there  can  arise 
any  promise  to  pay  it  as  a  subsisting  debt. 
Bell  V.  Morrison,  1  Pet.  351,  7  L.  Ed. 
174. 

"In  Clementson  v.  Williams,  8  Cranch 
72,  3  L-  Ed.  491,  in  an  action  on  an  ac- 
count against  two  partners,  one  of  whom 
only  was  served  with  process,  a  previous 
statement  of  the  other,  upon  the  account 
being  presented  to  him,  'that  the  said  ac- 
count was  due,  and  that  he  supposed  it 
had  been  paid  by  the  defendant,  but  had 
not  paid  it  himself,  and  did  not  know  of 
its  being  ever  paid,'  was  held  insufficient 
to  take  the  account  out  of  the  statute; 
and  Chief  Justice  Marshall  said:  'The 
statute  of  limitations  is  entitled  to  the 
same  respect  with  other  statutes,  and 
ought  not  to  be  explained  away.  In  this 
case  there  is  no  promise,  conditional  or 
unconditional;  but  a  simple  acknowledg- 
ment. This  acknowledgment  goes  to  the 
original   justice    of    the   account;    but   this 


is  not  enough.  The  statute  of  limitations 
was  not  enacted  to  protect  persons  from 
claims  fictitious  in  their  origin,  but  from 
ancient  claims,  whether  well  or  ill-founded, 
which  may  have  been  discharged,  but  the 
evidence  of  discharge  may  be  lost.  It  is 
not  then  sufficient  to  take  the  case  out  of 
the  act,  that  the  claim  should  be  proved 
or  be  acknowledged  to  have  been  origi- 
nally just;  the  acknowledgment  must  go 
to  the  fact  that  it  is  still  due.'  "  Shepherd 
V.  Thompson,  122  U.  S.  231,  235,  30  L.  Ed 
1156.  See,  also,  Wetzell  v.  Bussard,  11 
Wheat.   309,  315,  6   L.    Ed.   481. 

Where  the  whole  of  the  declarations, 
taken  together,  do  not  amount  either  to 
an  explicit  promise  to  pay,  made  in  terms 
unequivocal  and  determinate,  or  disclose 
circumstances  from  which  an  implied 
promise  may  fairly  be  presumed;  one  or 
the  other  of  which  the  federal  supreme 
court  has  said  is  necessary  to  take  the 
case  out  of  the  statute,  it  is  insufficient. 
Moore  v.  Bank,  6  Pet.  86,  94,  8  L.  Ed. 
329. 

"In  Bell  V.  Morrison,  1  Pet.  351,  362,  7 
L.  Ed.  174,  Mr.  Justice  Story  fully  dis- 
cussed the  subject,  and.  after  dwelling  on 
the  importance  of  giving  the  statute  of 
limitations  such  support  as  to  make  it 
'what  it  was  intended  to  be,  emphatically, 
a  statute  of  repose,'  and  'not  designed 
merely  to  raise  a  presumption  of  payment 
of  a  just  debt,  from  lapse  of  time;'  and 
repeating  the  passages  above  quoted  from 
the  opinions  in  Clementson  v.  Williams,  8 
Cranch  72,  74,  3  L.  Ed.  491,  and  Wetzell 
V.  Bussard,  11  Wheat.  309.  319,  6  L.  Ed. 
481,  said:  'We  adhere  to  the  doctrine  thus 
stated,  and  think  it  the  only  exposition  of 
the  statute,  which  is  consistent  with  its 
true  object  and  import.  If  the  bar  is 
sought  to  be  removed  by  the  proof  of  a 
new  promise,  that  promise,  as  a  new  cause 
of  action,  ought  to  be  proved  in  a  clear  and 
explicit  manner,  and  be  in  its  terms  un- 
equivocal and  determinate;  and,  if  any 
conditions  are  annexed,  they  ought  to  be 
shown  to  be  performed.  If  there  be  no 
express  promise,  but  a  promise  is  to  be 
raised  by  implication  of  law  from  the  ac- 
knowledgment of  the  party,  such  acknowl- 
edgment ought  to  contain  an  unqualified 
and  direct  admission  of  a  previous,  sub- 
sisting debt,  which  the  party  is  liable  and 
willing  to  pay.  If  there  be  accompany- 
ing circumstances,  which  repel  the  pre- 
sumption of  a  promise  or  intention  to  pay; 
if  the  expressions  be  equivocal,  vague  and 
indeterminate,  leading  to  no  certain  con- 
clusion, but  at  best  to  probable  inferences, 
which  may  affect  different  minds  in  dif- 
ferent ways,  we  think  they  ought  not  t(j 
go  to  a  jury  as  evidence  of  a  new  promise 
to  revive  the  cause  of  action.' "     Shepherd 
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Pledge  of  Property  to  Secure  Notes  or  Debt. — A  mere  written  pledge  of 


V.  Thompson,  122  U.  S.  231,  236,  30  L.  Ed. 
1'56.  ,  ,     , 

Must  be  unequivocal. — An  acknowledg- 
ment cannot  be  regarded  as  an  admission 
of  indebtedness,  where  the  accompanying 
circumstances  are  such  as  to  repel  that 
inference  or  to  leave  it  in  doubt  whether 
the  party  intended  to  prolong  the  time  ot 
legal  limitation.  Fort  Scott  v.  Hickman. 
112   U.   S.    150,  28   L.    Ed.   636. 

Illustrations— Report  or  circular  sent 
bond  holders.— A  committee  of  a  city 
council,  appointed  to  consider  the  city  in- 
debtedness, made  a  report  containing  a 
statement  of  the  assets  and  liabilities  of 
the  city,  and  including  among  the  latter  a 
certain  issue  of  bonds  called  M.  bonds. 
The  report  further  proposed  a  plan  of 
compromise  to  be  made  with  the  holders 
of  city  bonds,  the  proposal  being  made  in 
the  form  of  a  circular  which  the  com- 
mittee recommended  "to  be  sent  to  each 
person  holding  city  bonds,  except  M._ bonds, 
as  to  which  we  make  no  report.  i  he 
circular,  by  its  terms,  purported  to  be  ad- 
dressed "to  each  person  holding  bonds  ot 
the  city,"  and  requested  "each  bond  holder 
to  express  his  views  fully."  The  city 
council  adopted  the  report  of  the  com- 
mittee, and  ordered  the  circular  to  be  sent 
to  the  holders  of  the  city  bonds;  and  it  was 
so  sent  to  holders  of  bonds  other  than  M. 
bonds,  but  not  to  holders  of  the  latter: 
Held,  that  neither  the  report  nor  the  cir- 
cular was  an  acknowledgment  of  the  M. 
bonds  as  a  debt  of  the  city,  so  as  to  take 
them  out  of  the  statute  of  limitations. 
Fort  Scott  V.  Hickman,  112  U.  S.  150,  28 
L.    Ed.    636.  ,        ,      u      J 

The  placing  in  the  list,  under  the  head- 
ing "A  statement  of  our  indebtedness," 
of  the  item,  "City  special  improvement 
bonds  and  accrued  interest,  45,000,"  can- 
not be  held  to  amount  to  an  acknowledg- 
ment to  the  plaintiff  of  any  then  existing 
liability  to  him  on  the  M.  bonds  he  held. 
It  was  merely  a  statement  that  the  city 
had  issued  that  amount  of  special  improve- 
ment of  M.  bonds,  which  it  classed  gen- 
erally as  "indebtedness,"  which  others 
might  claim  was  valid  indebtedness 
against  it,  but  which  it  carefully  omitted 
from  any  proposal  of  compromise,  and 
said  no  more  about  in  the  circular.  Fort 
Scott  V.  Hickman,  112  U.  S.  150,  162,  28  L. 
Ed.  636. 

The  statement  of  the  city  treasurer  to 
the  agents  of  the  city  in  New  York,  in 
his  letter  of  August  6,  1875,  that  special 
improvement  bonds  of  certain  numbers, 
which  included  those  now  sued  on,  were 
then  unpaid,  can  avail  nothing,  for  it  was 
not  a  letter  to  the  plaintiff  or  to  his  agent. 
The  same  remark  is  true  as  to  the  letter 
of  August  n,  1875,  and  it  remits  $500  to 
apply  on  AT.  bonds  generally.  Fort  Scott 
V.  Hickman,  112  U.  S.  150,  164,  28  L.  Ed. 
■636. 


Nor  is  there  any  ground  for  holding 
that  what  was  entered  upon  the  records 
of  the  city  council  is  to  be  regarded  as 
having  been  addressed  to  all  the  holders 
of  bonds,  including  the  plaintiff,  and  as 
having  been  in  that  way  a  sufficient  ac- 
knowledgment to  him,  without  the  send- 
ing to  him  of  a  copy  of  the  circular  let- 
ter. For,  that  record  states  distinctly, 
that  no  report  is  made  about  M.  bonds 
and  that  the  circular  letter  is  not  to  be 
sent  to  their  holders;  and  the  observa- 
tions before  made  as  to  the  contents  of 
the  circular  letter,  and  as  to  the  circum- 
stances attending  what  is  said  in  it  about 
the  indebtedness  on  the  M.  bonds,  apply 
with  even  more  force  to  this  branch  of 
the  case.  The  record,  taken  as  a  whole, 
did  not  amount  to  an  acknowledgment  to 
the  plaintiff,  as  a  holder  of  M.  bonds.  It 
is  not  found  that  the  plaintiff  ever  knew 
of  the  record  till  after  he  brought  this 
suit.  Fort  Scott  V.  Hickman,  112  U.  S. 
150,    163,    28    L.    Ed.    636. 

Acknowledgment  of  liability  in  answer 
to  letter.— "In  Walsh  v.  Mayer,  111  U.  S. 
31,  28  L.  Ed.  338,  in  answer  to  a  letter 
from  the  holder  of  a  note  secured  by 
mortgage,  calling  attention  to  the  want 
of  insurance  on  the  mortgaged  property, 
and  saying:  'The  amount  you  owe  me  on 
the  $7,500  note  is  too  large  to  be  left  in 
such  an  unprotected  condition,  and  I  can- 
not consent  to  it,'  the  mortgagors  wrote 
to  him  that  they  expected  to  insure  in 
about  four  months  for  twice  that  amount, 
and  added:  'We  think  you  will  run  no 
risk  in  that  time,  as  the  property  would 
be  worth  the  amount  due  you  if  the  build- 
ing was  to  burn  down.'  This  was  held 
to  be  a  sufficient  acknowledgment,  upon 
the  ground  that  the  words,  both  of  the 
plaintiff's  letter  and  of  the  defendants'  re- 
ply, were  in  the  present  ten'se,  and  desig- 
nated a  subsistent  personal  liability,  and 
that  the  unconditional  acknowledgment  of 
that  liability,  without  making  any  pledge 
of  property  or  other  provision  for  its 
payment,  carried  an  implication  of  a  per- 
sonal promise  to  pay  it.  The  case  was 
decided  upon  its  own  facts,  and  no  inten- 
tion to  modify  the  principles  established 
by  the  previous  decisions  was  expressed 
or  entertained  by  the  court.  Within  a 
year  afterwards,  in  the  latest  case  on  the 
subject,  the  court  expressly  reaffirmed 
those  principles."  Shepherd  v.  Thompson, 
122  U.  S.  231,  237,  30  L.  Ed.  1156;  Fort 
Scott  V.  Hickman,  112  U.  S.  150,  163,  164, 
28   L.   Ed.   636. 

A  recital  in  a  deed,  expressly  recogniz- 
ing the  debt  to  be  still  due,  is  good  evi- 
dence to  take  a  case  out  of  the  statute  of 
limitations.  King  v.  Riddle,  7  Cranch  168, 
3  L.  Ed.  304. 

In  King  v.  Riddle.  7  Cranch  168,  3  L. 
Ed.  304.  a  deed,  dated  July  15,  1804,  by 
which    the    defendant   recited    that   certain 
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property  to  be  applied  to  the  payment  of  a  debt,  without  any  express  promise  to 
pay  said  debt,  does  not  take  such  debt  out  of  the  statute.^^ 


persons  had  become  his  sureties  for  a  cer- 
tain debt  and  had  paid  it,  and  that  he 
was  desirous  to  secure  them  as  far  as  he 
could,  and  assigned  to  one  of  them  cer- 
tain bonds  in  trust  to  collect  the  money 
and  distribute  it  equally  among  them,  was 
admitted  in  evidence  in  an  action  by  one 
of  them  against  him  for  money  paid,  to 
take  the  case  out  of  the  statute  of  limita- 
tions of  Virginia.  The  exact  form  of  the 
deed  is  not  stated  in  the  report,  but  that 
it  expressly  recognized  the  debt  to  the 
plaintiflf  to  be  still  due  is  evident  from 
the  opinion,  in  which  Chief  Justice  Mar- 
shall said:  (171)  "Although  the  court  is 
not  willing  to  extend  the  effect  of  casual 
or  accidental  expressions  farther  than  it 
has  been,  to  take  a  case  out  of  that  stat- 
ute, and  although  the  court  might  be  of 
opinion  that  the  cases  on  that  point  have 
gone  too  far,  yet  this  is  not  a  casual  or 
incautious  expression:  the  deed  admits  the 
debt  to  be  due  on  the  15th  of  July,  1804. 
and  five  years  had  not  afterwards  elapsed 
before  the  suit  was  brought."  Shepherd 
V.  Thompson,  122  U.  S.  231,  235,  30  L. 
Ed.   1156. 

Inclusion  in  schedule  of  insolvent  ob- 
ligor's debts. — The  including  of  a  demand 
in  the  schedule  of  the  insolvent's  debts 
is  sufficient  evidence  to  sustain  an  issue 
on  a  replication  of  a  new  promise  to  the 
plea  of  the  statute  of  limitations,  if  the 
period  of  limitation  has  not  elapsed  after 
the  date  of  the  schedule.  Bowie  v.  Hen- 
derson. 6  Wheat.  514,  5  L.  Ed.  319. 

Suit  by  original  obligor  to  compel  pay- 
ment by  party  assuming  debt,  as  acknowl- 
edgment.— Where  the  original  obligor  in 
certain  notes  secured  upon  real  estate, 
which  had  been  assumed  by  the  purchaser 
thereof,  W.,  instituted  suit  against  W.  to 
enforce  the  latter's  contract  included  in 
the  act  of  sale  to  him  to  compel  him  to 
pay  the  said  notes  and  to  this  suit  W. 
appeared  and  made  various  defenses,  and 
the  case  has  been  pending  from  that  time 
until  now,  and  still  remains  undisposed 
of,  this  suit  is  a  natural  interruption  of 
the  prescription,  for  it  is  an  acknowledg- 
ment by  such  obligor  in  the  most  explicit 
form,  that  the  notes  are  unpaid  and  of  his 
liability  to  pay  them.  It  is  an  acknowl- 
edgment that  continues  from  day  to  day 
as  long  as  the  suit  remains  pending,  so 
that  it  is  not  merely  an  interruption  but 
is  a  suspension  of  the  prescription.  Cu- 
cullu  V.  Hernandez,  103  U.  S.  105,  112,  26 
L.  Ed.  322. 

Mere  assertion  of  ability  to  pay. — The 
mere  assertion  of  ability  to  pay  is  no 
promise  to  pay.  Moore  v.  Bank,  6  Pet.  86, 
94.  8  L.  Ed.  329. 

Proof  that  the  defendant  said,  not  to  the 
creditor  or  anv  one  representing  him,  on 
being  bantered  about  his  independent  cir- 
cumstances,  and   of  his   being   so   clear   of 


debt,  or  of  the  banks,  "Yes,  except  one 
damned  five  hundred,  in  the  Bank  of  Co- 
lumbia, which  I  can  pay  at  any  time,"  did 
not  take  the  debt  alluded  to  out  of  the 
statute.  Moore  v.  Bank,  6  Pet.  86.  91  8 
L.  Ed.  329. 

Or  of  inability  to  pay.— A  mere  state- 
ment that  no  funds  were  in  hand  to  pay  a 
claim,  on  its  presentation  to  an  administra 
tor,  is  not  an  acknowledgment  to  take  the 
claim  out  of  the  statute,  any  more  than  it 
would  have  been  if  made  by  the  original 
debtor.  Thompson  v.  Peter,  12  Wheat. 
565,  6  L.  Ed.  730. 

Promise  of  accounting  and  settlement  of 
partnership  or  trust  affairs. — A  promise  to 
render  an  account  of  the  partnership  and 
trust  affairs,  and  make  a  final  settlement 
of  the  same,  falls  short  of  an  acknowledg- 
ment that  there  was  anything  due,  either 
on  account  of  the  trust  or  partnership 
property.  Philippi  v.  Philippe,  115  U  S 
151,  156.  29  L.  Ed.  336. 

Exception  by  statute— Kansas.— The 
construction  of  §  24  by  the  supreme  court 
of  Kansas,  in  Elder  v.  Dyer,  26  Kansas 
604,  is  that  a  case  may  be  taken  out  of 
the  operation  of  §  18,  in  three  ways:  (1) 
By  the  payment  of  part  of  the  principal 
or  interest;  (2)  By  an  acknowledgment  in 
writing  of  an  existing  liability,  debt  or 
claim,  signed  by  the  party  to  be  charged; 
(3)  By  a  promise  of  payment  in  writing, 
signed  by  the  party  to  be  charged;  but  it 
is  not  necessary  all  these  things  should 
coexist,  but  only  requisite  that  one  of  them, 
should  exist;  and  it  is  not  necessary  the 
acknowledgment  should  amount  to  a  new 
promise.  Fort  Scott  v.  Hickman,  112  U. 
S.^150,  161,  28  L.  Ed.  636. 

"Although  an  acknowledgment  need  not, 
under  the  Kansas  statute,  amount  to  a  new 
promise,  yet  the  rule  is  applicable,  that  an 
acknowledgment  cannot  be  regarded  as  an 
admission  of  indebtedness,  where  the  ac- 
corripanying  circumstances  are  such  as  to 
repel  that  inference,  or  to  leave  it  in  doubt 
whether  the  party  intended  to  prolong  the 
time  of  legal  limitation."  Fort  Scott  v. 
Hickman.  112  U.  S.  150.  163.  28  L.  Ed.  636. 
59.  Pledge  of  property  to  secure  notes 
or  debt. — Shepherd  v.  Thompson,  122  U 
S.  231,  30  L.  Ed.  1156. 

It  was  held  in  Shepherd  v.  Thompson, 
122  U.  S.  231,  239,  30  L.  Ed.  1156.  that 
where  the  instrument  claimed  to  take  the 
case  out  of  the  statute  of  limitations  con- 
tains no  promise  of  the  defendant  person- 
ally to  pay  that  debt,  and  no  acknowkdg- 
rnent  or  mention  of  it  as  an  existing  lia- 
bility, but  it  begins  with  a  reference,  bv 
wav  of  consideration  onlv.  to  the  original 
debt,  designating  it  as  "the  indebtedness 
described  in  the  deed  of  trust"  executed 
to  the  plaintiff  at  the  time  when  that  debt 
was  contracted,  and  then  follows  a  pledge 
of  a  certain  claim  of  the  defendant  a'gainst 
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Provisions  for  Payment  Out  of  Particular  Fund.— Provisions  for  the 
payment  of  the  debt  and  interest  out  of  a  particular  fund  exclude  any  implica- 
tion of  a  personal  promise  to  pay  either.^o  ,        ,  ^       ,  .  ,       .,, 

b  Unqualified  and  Unconditional— An  acknowledgment  of  a  debt  which  wul 
take  a  case  out  of  the  statute  of  limitations,  must  be  unqualified  and  uncondi- 
tional.    It  must  show  positively  that  the  debt  is  due  in  whole  or  in  part.^i 

7.    JEffect. The  effect  is  to  revive  the  original  cause  of  action.62     It  merely 

settled  certain  claims  which  defendant  had 
against  him,  the  defendant  would  have 
given  him  his  powder:  to  another  witness, 
defendant  said,  that  he  should  be  ready  to 
deliver  the  powder,  whenever  the  plaintiff 
settled  a  suit,  which  Dr.  E.  had  brought 
against  him,  etc.;  held,  that  those  declara- 
tions did  not  amount  to  an  unqualified  and 
unconditional  acknowledgment  of  the  debt, 
but  that  the  plaintiff  ought  to  have  proved 
a  performance,  or  a  readiness  to  perform 
the  condition  on  which  the  new  promise 
was  made.  Wetzell  v.  Bussard,  11  Wheat. 
309,  6  L.  Ed.  481. 

New  York. — "This  is  the  doctrine  which 
prevails  in  the  state  courts  generally.  In 
New  York,  it  is  held,  that  an  acknowledg- 
ment, to  take  a  case  out  of  the  statute  of 
limitations,  must  be  of  a  present  subsist- 
ing debt.  If  the  acknowledgment  be  quali- 
fied, so  as  to  repel  the  presumption  of  a 
promise  to  pay,  it  is  not  sufficient  evidence 
of  a  promise  to  pay,  so  as  to  prevent  the 
operation  of  the  statute."  Moore  v.  Bank, 
6  Pet.  86,  92,  8  L.  Ed.  329. 

62.  Effect.— Bell  v.  Morrison,  1  Pet.  351, 
371.  7  L.  Ed.  174;  Clementson  v.  Williams, 
8  Cranch  72,  74,  3  L.  Ed.  491. 

"It  is  often  said,  that  an  acknowledg- 
ment revives  the  promise,  when  it  is 
meant  that  it  revives  the  debt  or  cause  of 
action.  The  revival  of  a  debt  supposes 
that  it  has  been  once  extinct  and  gone; 
that  there  has  been  a  period  in  which  it 
had  lost  its  legal  use  and  A^alidity.  The 
act  which  revives  it  is  what  essentially 
constitutes  its  new  being,  and  is  insepa- 
rable from  it.  It  stands,  not  by  its  orioji- 
nal  force,  but  by  the  new  promise,  which 
imparts  vitality  to  it."  Bell  v.  Morrison, 
1  Pet.  3.51,  371,  7  L-   Ed.  174. 

An  absolute  promise  to  pay  a  debt 
barred  by  the  statute  of  limitations,  when 
proved  by  competent  evidence,  will  take 
the  case  out  of  the  statute.  Spaids  v. 
Coolev._113  U.   S.  278,  286,  28   L.   Ed.  984. 

Louisiana. — The  plea  of  prescription  of 
one  j^ear,  under  the  civil  code  of  Louisi- 
ana, cannot  be  set  up  in  a  case  where  the 
suit  is  brought  in  April  on  an  acknowl- 
edgment made  in  September  previous  of 
a  sum  due  on  settlement.  Newell  v.  Nixon, 
4  Wall.   572,   IS   L.   Ed.    305. 

Maryland — .Tudgments  or  specialties. — 
The  sixth  section  of  chapter  23  of  the  act 
of  1715  of  the  state  of  Maryland,  is  in 
force  in  the  District  of  Columbia.  "This 
section  was  peculiar  to  the  state  of  Mary- 
land, and  in  effect  went  to  the  cause  of 
action.  In  some  aspects  it  has  often  re- 
ceived the  consideration  of  the  courts  of 


the  government,  and  its  proceeds,  to  se- 
cure the  payment  of  "said  indebtedness, 
with  interest  thereon  at  the  rate  of  eight 
per  cent  per  annum  until  paid,"  this  inter- 
est being  mentioned,  not  as  part  of  the 
consideration,  or  of  the  original  debt,  or 
as  anything  for  which  the  defendant  is  li- 
able, but  only  as  something  to  the  pay- 
ment of  which  the  claim  pledged  shall  be 
applied,  and  the  instrument  concludes  with 
a  promise  of  the  defendant  that  the  pro- 
ceeds of  the  claim  pledged  shall  "be  ap- 
plied to  the  payment  of  said  indebtedness, 
with  interest  as  aforesaid,  or  to  so  much 
thereof  as  the  sum  or  sums  of  money  so 
received  is  or  are  sufficient  to  pay:"  that 
to  imply  from  the  terms  of  this  instru- 
ment a  promise  of  the  defendant  to  pay 
the  debt  himself  would  be  to  construe  it 
against  its  manifest  intent,  and  to  fritter 
away  the  statute   of  limitations. 

In  Randon  v.  Toby,  11  How.  493,  13  L. 
Ed.  784,  the  agreement,  which  was  held  to 
take  a  case  out  of  the  statute,  contained 
not  only  a  pledge  of  property  to  secure 
the  notes  sued  on,  but  an  express  stipula- 
tion that  the  notes  should  remain  in  as  full 
force  and  effect  as  if  they  were  renewed. 
Shepherd  v.  Thompson,  122  U.  S.  231,  237, 
30  L.  Ed.  1156. 

60.  Provision  for  payment  from  particu- 
lar fund.— Shepherd  v.  Thompson,  122  U. 
S.  231,  240.  30  L.  Ed.  1156. 

61.  Unqualified  and  unconditional. — 
Wetzell  V.  Bussard,  11  Wheat.  309,  315,  6 
L.  Ed.  481.  To  the  same  eflFect  is  Bell  v. 
Morrison,  1  Pet.  351,  362,  7  L.  Ed.  174; 
Moore  v.  Bank,  6  Pet.  86,  92,  8  L.  Ed.  329; 
Fort  Scott  V.  Hickman,  112  U.  S.  150,  164, 
28  L.  Ed.  636;  Shepherd  v.  Thompson,  122 
U.  S.  231,  236,  30  L.  Ed.  1156. 

If  it  be  connected  with  circumstances, 
which,  in  any  manner,  affect  the  claim,  or 
if  it  be  conditional,  it  may  amount  to  a 
now  assumpsit,  for  which  the  old  debt  is  a 
sufficient  consideration;  or  if  it  be  con- 
strued to  revive  the  original  debt,  that  re- 
vival is  conditional,  and  the  performance 
of  the  condition,  or  a  readiness  to  perform 
it,  must  be  shown.  Wetzell  v.  Bussard,  11 
Wheat.  309,  6  L.  Ed.  481;  Shepherd  v. 
Thompson,  122  U.  S.  231,  236,  30  L.  Ed. 
1156. 

Thus,  where  an  action  was  brought,  on 
a  promise  in  writing  to  deliver  a  quantity 
of  powder,  and  the  oricrinal  assumpsit  be- 
ing satisfactorily  proved,  the  defendant  re- 
lied upon  the  statute  of  limitations;  and 
one  witness  deposed  that  the  defendant 
told  him  that  the  plaintiff  need  not  have 
sued  him;  for  if  he  had  come  forward  and 
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keeps  alive  the  personal  obligation,  not  a  lien  connected  therewith.^^ 

Enurement. — Where  after  the  death  of  one  joint  owner  of  a  steamboat  his 
administrator  made  a  settlement  with  the  other,  and  transferred  to  him  the  one- 
fourth  of  the  steamboat  which  belonged  to  his  intestate,  and  in  consideration  of 
that  transfer  the  other  assumed  and  agreed  to  pay  all  the  debts  due  by  the  boat, 
the  promise  of  the  defendant  to  the  administrator  of  the  deceased  part  owner 
enured  to  the  benefit  of  the  creditors  and  removed  the  bar  of  the  statute  as  to 
them.6* 

XIII.  Pleading  and  Practice. 
A.  Raising  Defense — 1.  Right  and  Duty  to  Plead  Statute,  and  Time 
ThEREEOR. — The  right  to  plead  the  statute  of  limitations,  like  any  other  defense, 
does  not  depend  on  the  pleasure  or  discretion  of  the  court,  but  the  time  for  filing 
such  a  plea  may  be  limited  by  rule  of  court.^^  But  a  judgment  cannot  be  opened 
to  let  in  the  plea.^^     And  while  a  party  may  waive  his  right  to  plead  the  statute, 


that  state.  Some  of  the  decisions  are  re- 
ferred to  by  Chief  Justice  Alvey  in  Mann 
V.  McDonald,  22  Wash.  Law.  Rep.  98,  and 
it  is  there  said:  'Unlike  the  construction 
that  has  been  placed  upon  the  terms  of 
the  statute  employed  in  the  second  sec- 
tion, in  regard  to  simple  contract  debts, 
the  construction  uniformly  placed  on  the 
terms  employed  in  the  sixth  section  in 
regard  to  judgments,  recognizances  and 
specialties  of  various  kinds,  owing  to  the 
peculiar  force  and  prohibitory  nature  of 
the  language  employed  in  this  latter  sec- 
tion, has  been  different,  and  unyielding  to 
circumstances  that  would  remove  the  bar 
of  the  statute  as  applied  to  simple  con- 
tract debts;  hence  it  has  been  uniformly 
held  that  a  mere  acknowledgment  of  the 
debt  due  on  judgment,  or  even  an  ex- 
press promise  to  pay  the  same,  will  not 
arrest  the  running  of  the  statute,  or  re- 
move the  bar,  as  against  the  judgment  or 
specialty  mentioned  in  the  act;  though 
such  judgment  or  specialty  may  form  the 
basis  or  inducement  to  a  new  express 
promise  to  pay,  upon  which  an  action  may 
be  maintained.'  "  Willard  v.  Wood,  164  U. 
•S.    502.   522.  41  L.   Ed.   531. 

63.  Does  not  keep  alive  lien. — Where  an 
agreement  was  made  by  a  contractor, 
about  to  furnish  certain  manufactured  ar- 
ticles to  the  government,  that  advances 
to  be  made  by  a  bank  to  enable  him  to 
fulfill  his  contract  shall  be  a  lien  on  the 
drafts  to  be  drawn  by  him  on  the  govern- 
ment for  the  proceeds  of  the  articles 
manufactured,  a  paper  "renewing  and  re- 
viving" the  debt  now,  at  the  date  of  the 
paper,  barred  by  the  statute  of  limitations, 
for  the  balance  of  all  the  advances  made 
in  such  a  matter,  whether  to  fulfill  the 
contract  or  to  prosecute  the  claim,  does 
nothine  more  than  keep  alive  the  personal 
nblio-ation.  Tt  eives  no  lien.  Bank  v. 
Nock.  0  Wall.  373.   10   L.   Ed.  717. 

64.  Enurement. — N^.^^.^]^  ^,  Nixon  4 
Wall.   572.   5S2,   1«    L.    Ed.   305 

65.  Rieht  and  duty  to  nlead  statute,  and 
time  therefor.— Pa'-ket  Co.  v.  Sickles  19 
Wall.   Rll.  615.  22   L.   Ed.   203. 

_  Whilst  the  right  to  plead  the  statute  of 
limitations  is  no  more  within  the  discre- 


tion of  the  court  than  other  pleas,  when 
the  refusal  of  the  court  to  permit  that 
plea  to  be  filed  is  based  on  the  allegation 
that  it  is  not  filed  within  the  time  pre- 
scribed by  the  rules  of  practice  adopted 
in  that  court,  it  is  necessary  that  the  party 
excepting  to  the  refusal  shall  incorporate 
the  rule  in  his  bill  of  exceptions,  or  the 
federal  supreme  court  will  presume  that 
the  court  below  construed  correctly  its 
own  rules.  Packet  Co.  v.  Sickles,  19  Wall. 
611,  22  L.   Ed.  203. 

66.  After  judgment. — Brown  v.  Sutter, 
1   Dall.   239,   1   L.    Ed.   118. 

"Shippen,  president,  said,  in  this  case, 
that  the  court  would  never  open  a  regular 
judgment,  to  let  in  a  plea  of  the  statute 
of  limitations."  Brown  v.  Sutter,  1  Dall. 
239.  1   L.  Ed.  118. 

After  evidence  all  in — Statute  provision, 
— The  eflfect  of  a  statute  providing  that 
objections  to  the  jurisdiction  and  insuffi- 
ciency of  statement  of  a  cause  of  action 
are  not  waived  by  not  taking  them  by 
either  demurrer  or  answer,  is  only  to  per- 
mit the  defendant  to  make  the  objection 
after  demurrer  or  answer,  and  before 
judgment.  Under  such  a  statutory  pro- 
vision it  has  been  held  that  at  the  trial, 
and  even  after  the  evidence  is  all  in,  the 
objection  may  first  be  made.  Upton  v. 
McLautrhlin,  105  U.  S.  640,  645,  26  E.  Ed. 
1197;  Upton  v.  Kent,  Note,  105  U.  S.  646. 
26  L.   Ed.    1200. 

Junior  mortgage  creditor. — Under  the 
Louisiana  civil  code,  Art.  3466.  the  junior 
mortgage  creditor  interested  in  the  fund 
has  the  right  to  plead  prescription  as  to 
the  principal  obligation,  in  order  thereby 
to  defeat  the  rights  of  the  first  mortgage 
creditor.  Groves  v.  Sentell,  153  U.  S. 
465,  484,  38   L-   Ed.  785. 

Executor  or  administrator. — Under  the 
laws  of  Virginia,  the  executor  had  a  right 
to  refrain  from  pleading  the  statute  of 
limitations  when  sued,  and  to  pay  a  judg- 
ment thus  obtained  against  him.  The 
judgment,  at  all  events,  must  stand  good 
until  reversed.  West  v.  Smith,  8  How. 
402.  12  L.  Ed.  1130.  See  the  title 
EXECUTORS  AND  ADMINISTRA- 
TORS, vol.  6,  p.  162. 
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he  cannot,  it  seems,  bind  himself  by  valid  contract  not  to  plead  it,  at  least  before 
the  cause  of  action  has  accrued."' 

2.  Necessity  and  Mode  of  PeEading  Generally. — To  be  of  avail  to  a  de- 
fendant, the  statute  of  hmitations  must  be  pleaded  to  the  demand.*^^  It  is-  well 
settled  that,  in  the  absence  of  a  contrary  rule  established  by  statute,  a  defendant 


67.   Waiver  and  contract  not  to  plead. — 

Pope  Mfg.  Co.  V.  Gormully,  144  U.  S. 
224,  234,  36   L-  Ed.  414. 

"In  Crane  v.  French,  38  Mississippi  503, 
530,  532,  it  was  held  that  though  a  party 
may  omit  to  take  advantage  of  a  right, 
such  as  the  right  to  plead  the  statute  of 
limitations,  secured  to  him  by  law,  he 
could  not  bind  himself  by  contract  not 
to  avail  himself  of  such  right  if  it  be 
secured  to  him  on  grounds  of  public 
policy.  'But  there  appears  to  be,'  says 
the  court,  'a  clear  distinction  between 
declining  to  take  advantage  of  a  privilege 
which  the  law  allows  to  a  party,  and 
binding  himself  by  contract  that  he  will 
not  avail  himself  of  a  right  which  the 
law  has  allowed  to  him  on  grounds  of 
public  policy.' "  Pope  Mfg.  Co.  v. 
Gormully,  144  U.  S.  224,  234,  36  L-  Ed. 
414.  See,  also.  United  States  v.  Buford, 
3  Pet.  12,  31,  7  L.  Ed.  585.  See  post, 
"Replication  or  Amended  Bill,"  XIII, 
B,  2. 

"There  are  cases  wherein  it  is  held  that 
a  promise  not  to  plead  the  statute  of 
limitations  is  a  good  bar,  but  they  are 
those  wherein  the  promise  was  made 
after  the  cause  of  action  had  accrued,  and 
where  it  was  considered  by  the  court 
as  a  new  piomise.  There  are  a  few  cases, 
however,  which  hold  that  an  agreement 
not  to  plead  the  statute,  made  upon  the 
instrument,  or  at  the  time  of  its  execu- 
tion, may  be  pleaded  as  an  estoppel." 
Pope  Mfg.  Co.  V.  Gormully,  144  U.  S. 
224,  235,  36  L.  Ed.  414.  See  Randon  v. 
Toby,  11  How.  493,  13  L.  Ed.  784.  See 
ante,  "Waiver,  Repeal  or  Change  of  Law," 
V,  C,  4. 

.A.n  agreement  not  to  plead  the  statute 
of  limitations  on  certain  notes,  being 
founded  on  a  good  consideration  and  ac- 
cepted by  the  plaintiff,  became  incorpo- 
rated in  the  notes,  and  formed  a  part  of 
the  contract,  by  mutual  consent.  It  ex- 
tended the  time  of  payment,  and  the  stat- 
ute did  not  begin  to  run  till  the  extended 
time  had  expired.  It  operated  also  by 
way  of  estoppel  in  pais  to  a  defense  un- 
der" the  statute  of  limitations.  Otherwise 
the  defendant  would  gain  an  advantage 
by  his  own  fraud,  or  put  the  plaintiff  to 
an  action  on  the  agreement.  On  one  or 
the  other  of  these  principles,  the  doctrine 
of  estoppel  has  its  foundation.  The  plea 
of  the  statute  is  a  breach  of  the  agree- 
ment, and,  to-  avoid  circuity  of  action,  it 
may  be  set  up  in  avoidance  of  the  plea. 
Randon  v.  Toby,  11  How.  493,  519,  13  L. 
Ed.   784. 

The  statute  of  limitations  is  a  defense 
which  a  party  may  often  avail  himself 
of  with  great  justice  and  propriety.     But 


whether  he  will  or  not,  must  be  left  to 
his  own  election.  Scott  v.  Shreeve,  12 
Wheat.  605,  608,  6   L-   Ed.  744. 

Estoppel  to  plead  statute. — See  the  title 
ESTOPPEL,  vol.  5,  p.  944. 

68.  Necessity  and  mode  of  pleading 
generally. — Shepherd  v.  Pepper,  133  U.  S. 
626,  33  L.  Ed.  706;  Buffington  v.  Harvey, 
95  U.  S.  99,  102,  24  L.  Ed.  381;  Finn  v. 
United  States,  123  U.  S.  227,  232,  31  L. 
Ed.  128;  DeArnaud  v.  United  States,  151 
U.  S.  483,  495,  38  L.  Ed.  244-;  United 
States  V.  New  York,  160  U.  S.  598,  616, 
40  L.  Ed.'  551. 

It  cannot  be  set  up  for  the  first  time 
upon  a  bill  of  review.  Buffington  v. 
Harvey,  95  U.  S.  99,   102,  24  L.  Ed.  381. 

"There  was  no  error  in  not  allowing 
the  statutes  of  limitation  of  New  York 
and  Illinois  to  be  admitted  in  evidence, 
after  the  court  had  overruled  the  motion 
of  the  defendants  to  be  allowed  to  plead 
them  as  a  defense.  The  only  way  in 
which  such  statutes  are  available  as  a 
defense  is  when  they  are,  at  the  proper 
time,  specifically  pleaded.  1  Chitty  on 
Pleading,  514,  515;  Stephen  on  Pleading, 
76  Note."  Gormley  v.  Bunyan,  138  U.  S, 
623,   635,    34    L-    Ed.    1086. 

The  Georgia  statute  providing:  "That 
all  other  actions  upon  contracts,  express 
or  implied,  or  upon  any  debt  or  liability 
whatsoever  to  the  public,  or  a  corpora- 
tion, or  a  private  individual  or  individuals, 
which  accrued  prior  to  June  1st,  1865, 
and  are  not  now  barred,  shall  be  brought 
by  January  1st,  1870,  or  both  the  right 
and  right  of  action  to  enforce  it  shall  be 
forever  barred,"  is  not  a  peremptory  dis- 
charge of  the  debt,  but  is  a  mere  statute 
of  limitations,  which,  to  be  available, 
must  be  pleaded,  as  is  the  case  with  other 
limitation  acts.  Sanger  v.  Nightingale, 
122  U.   S.   176,   184,   30   L.   Ed.   1105. 

In  suits  against  United  States. — "In 
Finn  V.  United  States,  123  U.  S.  227, 
232,  31  L.  Ed.  128,  this  court  said:  'The 
general  rule  that  limitation  does  not  oper- 
ate by  its  own  force  as  a  bar,  but  is  a 
defense,  and  that  the  party  making  such 
a  defense  must  plead  the  statute  if  he 
wishes  the  benefit  of  its  provisions,  has 
no  application  to  suits  in  the  court  of 
claims  against  the  United  States.  An 
individual  may  waive  such  a  defense, 
either  expressly  or  by  failing  to  plead 
the  state;  but  the  government  has  not 
expressly  or  by  implication  conferred  au- 
thority upon  any  of  its  officers  to  waive 
the  limitation  imposed  by  statute  upon 
suits  against  the  United  States  in  the 
court  of  claims.  Since  the  government 
is  not  liable  to  be  sued,  as  of  right,  by 
any    claimant,    and    since    it    has    assented 
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who  desires  to  avail  himself  of  a  statute  of  limitations  as  a  defense,  must  raise 
the  question  either  in  pleading,  or  on  the  trial,  or  before  judgment.^'^  And  the 
defense  cannot  be  raised  for  the  first  time  in  the  appellate  courtJ" 

By  Objection  to  Introduction  of  Evidence.— But  it  may  be  made  by  stat- 
ing it  distinctly  as  a  ground  of  objection  to  the  introduction  of  evidence  under 
a  statute  providing  that  objection  to  the  sufficiency  of  the  petition  is  not  'waived 
by  not  taking  it  by  demurrer  or  answer.'^  ^ 


to  a  judgment  being  rendered  against  it 
only  in  certain  classes  of  cases,  brought 
within  a  prescribed  period  after  the  cause 
of  action  accrued,  a  judgment  in  the  court 
of  claims  for  the  amount  of  a  claim  which 
the  record  or  evidence  shows  to  be  barred 
by  the  statute,  would  be  erroneous.'  To 
the  same  efifect  was  DeArnaud  v.  United 
States,  151  U.  S.  483,  495,  38  L-  Ed.  244." 
United  States  v.  New  York,  160  U.  S. 
598,   616,   40  L.   Ed.   551. 

69.  Same.— Retzer  v.  Wood,  109  U.  S. 
185,  187,  27  L.  Ed.  900;  Storm  v.  United 
States,  94  U.  S.  76,  81,  24  L-  Ed.  42;  Upton 
V.  McLaughlin,  105  U.  S.  640,  26  L. 
Ed.    1197. 

Where  the  defendant  in  error  asks  that, 
if  the  judgment  be   reversed,  the   case   be 
remanded,    so    that    the    statute    of    limita- 
tions   may    be    pleaded,    without    passing 
on  the   question  as  to  whether  the  statute 
invoked    would   furnish    a    defense   in    this 
case,    no    ground    exists    for    the    course 
suggested.      The    record    shows    that    the 
defendant's    attorney    had    notice,    by    the 
declaration,    that   the   plaintiff's   claim    ac- 
crued before  a  date  more  than  eight  years 
prior    to    the    filing    of    the    plea.      Under 
such  circumstances  it  would  not  be  a  fair 
exercise    of    discretion    not    to    hold    the 
defendant   to   his    legal    status.      Retzer   v. 
Wood,    109   U.    S.   185,   188,   27   L.    Ed.   900. 
New   York. — Such   was   always   the   law 
in   New   York,   and   no   contrary  rule   was 
in  force  in  New  York,  by  statute,  at  any 
time   after   this   suit   was   brought.     When 
the  testimony  at  the  trial  closed,  and  the 
plaintiff  asked  for  a  judgment  in  his  favor, 
he  was   entitled  to  it.     The   conclusion   of 
law,    by    the    circuit    court,    that    the    tax 
was  illegally  exacted,  being  a  correct  con- 
clusion,   and    its    conclusion    that    the    suit 
was   barred  by  limitation   being  an   incor- 
rect conclusion,  it  follows  that   the  plain- 
tiff was  entitled  to  judgment  on  the  facts 
found.     -Retzer   v.    Wood,    109    U.    S.    185, 
187,  27  L.  Ed.  900. 

In  plea  or  answer. — Where  the  defense 
of  the  statute  of  limitations  is  not  set 
up  by  plea  nor  in  the  answers,  the  court 
cannot,  therefore,  consider  the  case  in 
that  respect.  Sullivan  v.  Portland,  etc., 
R.  Co.,  94  U.  S.  806,  fll,  24  L-  Ed.  324; 
Bardon  v.  Land,  etc..  Imp.  Co.,  157  U.  S. 
327,   331,   39   L.   Ed.  719. 

"The  limitation  act  of  1809,  which  re- 
quires suit  to  be  brought  within  the 
seven  years  after  an  adverse  possession 
commences,  under  a  connected  title,  in 
law  or  equity,  from  the  commonwealth, 
would  protect  the  possession  of  the  de- 
fendants.     The    facts    of  -the    case    brina- 


thern  within  the  provisions  of  this  act- 
but  It  has  not  been  set  up  in  the  answers' 
nor  relied  on  m  the  argument."  Lewis  v. 
Marshall,  5  Pet.  470,  477,  8  L.  Ed.  195 
bee,  also,  ante,  "Waiver,  Repeal  or 
Change  q{  Law,"  V,  C,  4. 

Executor  cannot  raise  question  of  ad- 
verse possession  on  set-off  to  legacy  — 
West  V.  Smith,  8  How.  402  12  L  Ed 
™-  ^""^  ^^^  title  EXECUTORS  AND 
ADMINISTRATORS,  vol.  6,  p.   I66 

70.       On    appeal.— Where      the      record 
shows    that    no   question   as   to   the   appli- 
cation   of    the    statute    to    the    case    was 
raised    in    the    district    court    of   the    terri- 
tory by  the   defendant,   either   in   pleadino- 
or  on  the   trial,   or  before  judgment,   it  is 
too    late_  for    a    defendant    who    does    not 
take,    prior    to    a    judgment    against    him, 
the   point   that   the   action   is   barred   by   a 
statute    of    limitation,    to    raise    the    point 
for   the    first    time    in    an    appellate    court. 
Ihis   principle   is   always   applied   to   ques- 
tions   which    are    not    questions    of    juris- 
diction.     Upton    V.    McLaughlin,    105    U 
S     640,    644,    26    L.     Ea.     1197;     Storm    v. 
United   States,  94  U.   S.  76,   81,   24   L.   Ed 
42;   Upton   v.    Kent,   Note,    105   U.    S.    646 
26  L.  Ed.  1200;  Bardon  v.  Land,  etc.,  Imp" 
Co.,  157  U    S.  327,  39  L.  Ed.  719.     See  th^ 
title  APPEAL  AND  ERROR,  vol.  2,  pp 
90,  370. 

Section  87  of  the  code  of  civil  procedure 
of    Wyoming    Territory,    which    provides 
that    the    objection    to    the    jurisdiction    of 
the  court,  and  the  objection  that  the  peti- 
tion does  not  state  the  facts  sufficient  to 
constitute  a   cause  of  action,  shall   not  be 
deemed  to  be  waived  by  not  taking  thenr 
by    either    demurrer    or    answer,    cannot 
properly    be    construed    as    allowing    the 
defense    of   a   bar   by   a    statute    of   limita- 
tion to  be   raised  for  the   first  time  in   an 
appellate   court,   even   though   the   petif'on 
might  have  been  demurred  to  as  showing 
on    its    face    that    the    cause    of    action    is 
so   barred,   and    thus    as   not   stating   facts 
sufficient   to   constitute   a   cause   of  action. 
It  merely  allows  the  objection  to  be  made 
after     demurrer     or     answer     and     before 
judgment.      Upton  v.   McLaughlin,   105   U 
S.    640.    644,     26    L.     Ed.    1197:     Upton    v. 
Kent.Note,  105  U.  S.  646.  26  L.   Ed.   1200. 
Reliance    on    the    plea    of    adverse    pos- 
session without  assigning  other  errors 

Royal  Ins.  Co.  v.  Miller,  199  U.  S  353 
369,  50  L.  Ed.  226.  See  the  title  APPEAL 
AND   ERROR,  vol.   2,   pn.   339,   340. 

71.  By  objection  to  evidence, — Upton  v. 
AIcLaughlin,  105  U.  S.  640,  645,  26  L.  Ed.' 
n97.  See,  also,  Upton  v.  Kent,  Note 
^01  U.   S.  646,  26  L.   Ed.  1200, 
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General  Issue. — Proof  of  adverse  possession  is  admissible  under  the  gen- 
eral issue."- 

As  to  Infants. — But  it  is  the  duty  of  a  court  to  give  to  minor  defendants  be- 
fore it,  the  benefit  of  the  statute  of  Hmitations.'^ 

Remedy  Barred  on  Face  of  Bill  or  Declaration. — But  where,  upon  the 
face  of  the  allegations  of  the  bill  or  declaration,  the  defense  of  the  statute  of 
limitations  or  laches  is  made  out,  no  plea  or  demurrer  is  necessary,  and  the  court 
should  dismiss  the  proceeding,  unless  there  are  allegations  of  other  facts  suf- 
ficient to  take  the  case  out  of  the  statute  or  the  doctrine  of  laches,  either 
in  the  original  bill  or  declaration  or  an  amendment  thereto.^^  Thus,  where  fraud 
or  mistake  is  claimed  to  take  the  case  out  of  the  statute  or  excuse  laches,  the  bill 
must  set  forth  what  were  the  impediments  to  an  earlier  prosecution  of  the  claim, 
how  the  plai'-'tifT  came  to  be  so  long  ignorant  of  his  rights,  the  means,  if  any, 
used  by  the  defendants  fraudulently  to  keep  him  in  ignorance,  or  how  and  when 
he  first  obtained  knowledge  of  the  matters  alleged  in  his  bill."^ 


72.  Under  general  issue. — Hogan  v. 
Kurtz,  94  U.   S.  773,   24  L.   Ed.  317. 

Where  there  is  no  plea  of  prescription 
in  the  record,  quaere,  whether  such  a  plea 
results  from  the  general  answer  of  the 
junior  mortgage  creditor,  in  liquidation, 
that  they  were  entitled  to  a  subrogation, 
which  they  could  not  obtain  because  the 
portion  of  the  debt  due  was  prescribed. 
Groves  v.  Sentell,  153  U.  S.  465,  485,  38 
L.    Ed.   785. 

The  Louisiana  civil  code,  however 
(article  3463),  provides  that  courts  shall 
not  suppl}^  the  plea  of  prescription. 
Groves  v.  Sentell,  153  U.  S.  465,  483,  38 
L.  Ed.  785. 

Nil  debet. — Quaere,  whether  the  statute 
of  limitations  can  be  given  in  evidence, 
on  nil  debet.  Lindo  v.  Gardner,  1  Cranch 
343,  2  L-  Ed.  130.  See,  also,  note  at  p. 
465,  appx. 

73.  As  to  infants. — \\'hite  v.  Joyce,  158 
U.  S.  128,  146,  39   L.  Ed.  921. 

74.  Remedy  barred  on  face  of  bill  or 
declaration. — "The  doctrine  is  now  c'early 
established,  that  if  the  statute  of  limita- 
tions is  relied  on  as  a  bar,  the  plaintiff, 
if  he  would  avoid  it  by  any  exception  in 
the  statute,  must  explicitly  allege  it  in 
his  bill,  or  specially  reply  it;  or,  what 
is  the  modern  practice,  amend  his  bill, 
if  it  contains  no  suitable  allegation  to 
meet  the  bar."  Piatt  v.  Vattier,  9  Pet. 
405.  416,  9  L.  Ed.  173. 

Tn  the  case  of  Badger  v.  Badger,  2 
Wall.  87,  95,  17  L.  Ed.  836,  the  court, 
speaking  by  Mr.  Jus  ice  Grier,  said,  that 
a  party,  who  makes  an  appeal  to  the 
conscience  of  the  chancellor,  "should  set 
forth  in  his  bill  specifically  what  were  the 
irnpedirnents  to  an  earlier  prosecution  of 
his  claim;  how  he  came  to  be  so  long 
ignorant  of  his  rights,  and  the  means  used 
by  the  respondent  to  fraudulently  keep 
him  in  ignorance;  and  how  and  when  he 
first  came  to  a  knowledge  of  the  matters 
alleged  in  his  bill;  otherwise  the  chan- 
cellor may  justly  refuse  to  consider  his 
case,  on  his  own  showing,  without  inquiry 
whether  there  is  a  demurrer  or  formal 
plea  of  statute  of  limitations  contained  in 


the  answer."     Landsdale  v.   Smith,   106  U. 
S.  391.  394,  27  L-  Ed.  219. 

Illustrations* — The  statute  against  an 
action  against  an  executor  for  a  liabil'ty 
to  the  estate,  should,  as  a  general  prin- 
ciple, begin  at  the  date  of  his  final  settle- 
ment; and  any  special  excuse  for  not 
suing  the  executor  within  six  years  for 
any  thing  not  then  accounted  for,  such 
as  coverture,  minority,  O'-  resi  'encs 
abroad,  ought  in  equity  as  we'l  as  law 
to  have  been  set  up  in  the  bill  originally 
(7  Johns.,  N.  Y.  Ch.,  74);  or  by  an  amend- 
ment of  it,  allowed  after  the  answer,  in- 
stead of  a  special  replication,  as  provded 
by  the  45th  rule  of  the  federal  supreme 
court.  Taylor  v.  Benham,  5  How.  233, 
262,  12  L.  Ed.  130.  See,  Marsteller  v. 
McClean,  7  Cranch  156,  3  L-  Ed.  300; 
Miller  v.  Mclntyre,  6  Pet.  61,  64,  8  L. 
Ed.  320. 

But  in  Mandeville  v.  Wilson,  5  Cranch 
15,  18,  3  L.  Ed.  23,  an  action  of  assumpsit, 
to  which  a  plea  of  the  statute  of  limiti- 
tions  was  filed,  it  was  said:  "There  is  no 
ground  for  the  objection  taken  to  the  dec- 
laration in  this  case,  that  it  ought  to  have 
averred  that  the  money  was  due  on  an 
account  concerning  the  trade  of  merchan- 
dise. A  declaration  need  not  set  forth 
the  circumstances  which  take  the  ca-e 
out  of  the  statute  of  limitations." 

75.  Fraud  or  mistake. — Badger  v. 
Badger,  2  Wall.  87,  95,  17  L.  Ed.  836; 
Richards  v.  Mackall,  124  U.  S.  183,  189, 
31  L.  Ed.  396;  Greene  v.  Taylor,  132 
U.  S.  415,  443,  33  L.  Ed.  411.  The  present 
is  a  clear  case  in  favor  of  the  bar  of 
limitation,  both  by  the  statute  of  New 
York  and  by  the  bankruptcy  statute. 
Pearsall  v.  Smith,  149  U.  S.  231,  236,  37 
L.  Ed.  713;  Boone  Co.  v.  Burlington,  etc., 
R.  Co.,  139  U.  S.  684,  693,  35  L.  Ed.  319; 
Ware  v.  Galveston  City  Co.,  146  U.  ^ 
102,   36   L.    Ed.   904. 

"A  complainant,  seeking  the  aid  of  a 
court  of  chancery  under  such  circum- 
stances, must  state  in  his  bill  distinctly 
the  particular  act  of  fraud,  misrepresenta- 
tion, or  concealment — must  specify  how, 
when,    and    in    what    manner,    it    was    per- 
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Nonresidence  and  Absence. — Where  the  nonresidence  and  absence  are  not 
charged  in  the  bill,  and,  of  course,  are  not  denied  or  put  in  issue  by  the  answer, 
unless  they  are  so  put  in  issue,  the  court  can  take  no  notice  of  the  proofs ;  for 
the  proofs,  to  be  admissible,  must  be  founded  upon  some  allegations  in  the  bill 
and  answerJ^ 

3.  Demurrer. — See,  generally,  the  title  Demurrer,  vol.  5,  p.  293.  The  statute 
•of  limitation  may  be  interposed  by  demurrer.""     And  a  defense  grounded  upon 


petrated.  The  charges  must  be  definite 
and  reasonably  certain,  capable  of  proof, 
and  clearly  proved.  If  a  mistake  is 
alleged,  it  must  be  stated  with  precision, 
and  made  apparent,  so  that  the  court  mav 
rectify  it  with  a  feeling  of  certainty  that 
they  are  not  committing  another,  and 
perhaps  greater,  mistake.  And  especially 
must  there  be  distinct  averments  as  to 
the  time  when  the  fraud,  mistake,  con- 
cealment, of  misrepresentation  was  dis- 
covered, and  what  the  discovery  is,  so 
thai  the  court  may  clearly  see,  whether, 
by  the  exercise  of  ordinary  diligence,  the 
discovery  might  not  have  been  before 
made."  Stearns  v.  Page,  7  How.  819, 
829,  12  L.  Ed.  928;  Hammond  v.  Hopkms, 
143  U.  S.  224,  251,  36  L.  Ed.  134;  Moore 
V.  Greene,  19  How.  69,  72,  15  L.  Ed. 
533;  Badger  v.  Badger,  2  Wall.  87,  95, 
17  L.  Ed.  836;  Marsh  v.  Whitmore,  21 
Wall.  178,  185,  22  L-  Ed.  482;  Godden  v. 
Kimmell,  99  U.  S.  201,  25  L.  Ed.  431; 
Wood  V.  Carpenter,  101  U.  S.  135,  141, 
25  L.  Ed.  807;  Landsdale  v.  Smith,  106  U. 
S.  391,  27  L.  Ed.  219;  Wollensak  v. 
Reiher,  115  U.  S.  96,  101,  29  L.  Ed.  350; 
Beaubien  v.  Beaubien,  23  How.  190,  16 
L.  Ed.  484,  where  the  averments  of  fraud 
and  concealment  were  held  to  be  too 
general   and   indefinite. 

No  acts  of  fraud  or  concealment  are 
stated;  and  the  time  when  even  an  inten- 
tion to  defraud,  which  is  all  that  is 
averred,  was  discovered,  was  some  fifty 
years  after  the  exclusive  possession  of 
the  defendants  and  those  under  whom 
the  claim  had  commenced;  and  this,  al- 
though the  parties  lived  in  the  neighbor- 
hood and  almost  in  sight  of  the  city  which 
has,  in  the  meantime,  grown  up  on  the 
premises.  Beaubien  v.  Beaubien,  23  How. 
190,  16  L-.Ed.  484. 

"The  circumstances  of  the  discovery 
must  be  fully  stated  and  proved,  and  the 
delay  which  has  occurred  must  be  shown 
to  be  consistent  with  the  requisite  dili- 
gence." Wood  V.  Carpenter,  101  U.  S. 
135,  143,  25  L.   Ed.  807. 

Where  it  is  contended  that  defendant 
fraudulently  concealed  from  the  plaintifif 
that  it  had  charged  him  with  usurious 
interest,  and  that,  therefore,  the  period 
of  limitation  of  the  statute  did  not  begin 
"until  the  discovery  of  the  wrong,"  (a 
disputable  proposition),  it  is  not  available 
to  the  plaintiff,  where  the  petition  does 
not  disclose  when  the  wrong  was  discov- 
ered. On  the  face  of  the  petition  the 
action  was  barred,  and  against  its  allega- 
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tions  and  the  circumstances  detailed  in  it, 
the  supposition  cannot  be  indulged  that 
plaintiff's  consciousness  of  the  wrong  was 
not  aroused  until  some  time  within  two 
years  before  the  commencement  of  this 
action.  Talbot  v.  Sioux  Nat.  Bank,  185 
U.   S.   182,  188,   46   L.   Ed.   862. 

76.  Nonresidence  and  absence. — Piatt  v. 
Vattier,  9   Pet.  405,  415,  9   L.   Ed.   173. 

A  bill  was  filed  in  the  circuit  court  of 
Ohio,  for  a  conveyance  of  the  legal  title  to 
certain  real  estate  in  the  city  of  Cincin- 
nati; and  the  statute  of  limitations  of 
Ohio  was  relied  on  by  the  defendants; 
the  complainant  claimed  the  benefit  of  an 
exception  in  the  statute,  of  nonresidence 
and  absence  from  the  state;  and  evidence 
was  given,  tending  to  show  that  the  per- 
son under  whom  he  made  his  claim  in 
equity  was  within  the  exception;  the  non- 
residence  and  absence  were  not  charged 
in  the  bill,  and,  of  course,  were  not 
denied  or  put  in  issue  in  the  answer. 
Held,  that  the  court  could  take  no  notice 
of  the  proofs;  for  the  proofs,  to  be  ad- 
missible, must  be  founded  upon  some 
allegations  in  the  bill  and  answer.  If  the 
merits  of  the  case  were  not  otherwise 
clear,  the  court  might  remand  the  cause 
for  the  purpose  of  amending  the  plead- 
ings. Piatt  V.  Vattier,  9  Pet.  405,  9  L. 
Ed.  173. 

Ground  of  dismissal  on  court's  motion. 
— Harpending  v.  Reformed  Protestant 
Dutch  Church,  16  Pet.  455,  10  L-  Ed. 
1029.  See  the  title  DISMISSAL.  DIS- 
CONTINUANCE AND  NONSUIT,  vol. 
5,  p.  383. 

77.  Raising  by  demurrer. — Wood  v. 
Carpenter,  101  U.  S.  135,  25  L.  Ed.  807; 
Coddington  v.  Railroad  Co.,  103  U.  S. 
409,  412,  26  L.  Ed.  400;  Kindall  v.  United 
States.  107  U.  S.  123,  27  h-   Ed.  437. 

And  where  the  declaration  or  petition 
shows  upon  its  face  that  the  claim  is 
barred  by  lapse  of  time,  the  demurrer 
must  be  sustained.  Kindall  v.  United 
States,   107  U.   S.   123,   27   L.   Ed.  437. 

Both  at  law  and  in  equity. — National 
Bank  v.  Carpenter,  101  U-  S.  567,  25  L. 
Ed.  815:  Maxwell  v.  Kennedy,  8  How. 
210,  12  L.  Ed.  1051;  Brown  v.  County  of 
Buena  Vista,  95  U.  S.   157.  24  L-   Ed.  422. 

In  cases  between  Individuals,  where  the 
statute  of  limitations  would  be  a  bar  at 
law,  the  same  rule  is  undoubtedly  applied 
in  a  court  of  equity;  and  when  the  fact 
appears  on  the  face  of  the  bill,  and  no 
circumstances  are  stated  which  take  the 
case  out  of  the  operation  of  the  act,  the 
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the  st-ilcncss  of  the  claim  asserted,  or  upon  the  gross  laches  of  the  party  asserting 
it,  may  be  made  by  tlcmurrer,  not  necessarily  by  plea  or  answer.' «     And  even 


di-fciulant  may.  uiulonhtodly,  take  ad- 
vantaKo  of  it  by  dcnuurcr;  and  is  no 
buuiul  to  plead  or  answer.  Rhode  KsK md 
t;.  Massaeluisi'tts,  15  Pot.  2;{;!,  U)  U  iicl. 
721-  llarpending  t^  Reformed  1  rotestant 
Dut'eli    Cluncli,    If.    ret.    -ir.J,     tSf.,    10    U 

Ed.   1029.  .      ,  ,        T        I, 

78.  Laches  and  stale  demands.— Laiul^- 
dalc  V.  Sniiih,  lof.  U.  S.  :i'.)i.  :iiv-i,  27  U 
Ed  219;  Maxwell  v.  Kennedy,  8  How. 
210,  13  L.  Kd.  1051;  Brown  v.  County  ot 
Buena  Vista.  95  U.  S.  157,  24  L-  Ed  422; 
National  Bank  v.  Carpenter,  101  U.  b. 
507.  25  L.  Ed.  815. 

Where  the  hill  shows  such  laches  upon 
the  part  of  the  plaintit?  that  a  court  ot 
equity  ought  not  to  give  relief,  the  de- 
fendant need  not  interpose  a  plea  or 
answer,  but  may  demur  upon  the  ground 


Landsdale    v.    Smith,    106    U.    S.    391,    392, 
27   L.   Ed.  219. 

The  rule  laid  down  in  the  text,  is, 
undoubtedly,  the  established  doctrine  of 
the  supreme  court  as  announced  in  many 
cases.  In  Maxwell  v.  Kennedy,  8  How. 
210,  222,  12  L.  Ed.  1031,  the  court,  speak- 
ing by  Mr.  Chief  Justice  Taney,  approved 
this  rule  as  announced  by  Lord  Redes- 
dale.  After  referring  to  Piatt  v.  Vattier, 
9  Pet.  405,  9  L.  Ed.  173,  and  to  Mc Knight 
V.  Tajdor,  1  How.  161,  11  L.  Ed.  86,  and 
Bowman  v.  Wathen,  1  How.  189,  11  L. 
Ed.  97,  it  was  said,  that  "the  proper  rule 
of  pleading  would  seem  to  be  that  when 
the  case  stated  bj'  the  bill  appears  to  be 
one  in  which  a  court  of  equity  will  re 'use 
its  aid,  the  defendant  should  be  permitted 
to    resist    it    by    demurfcr.      And    as    the 


of    want    of    equity    apparent    on    the    bill       laches    of    the    complainant    in    asserting 


itself.      Landsdale 


Smith,     106     U.    S. 


391,  393,  27  L.  Ed.  219;  Speulel  r.  Henrici, 
120    U.    S.    377,    387,    30    L.    Ed.    718.      But 
no  such  case  is  made  by  this  bill.     Bryan 
V.  Kales.  134  U.  S.  126.  135.  33  L.  Ed.  829 
"A    different    rule    has    been    announced 
by  some   authors,   and   in   some   adjudged 
cases;    generally,    however,   upon    the    au- 
thority of  the  ease  of  the   Earl  of   Delo- 
raine  v.   Browne.  3   Bro.   C.  C.  633.     Lord 
ThurUnv.    who    decided    that    case,    is    re- 
ported to  have  declared,  wdien   overruling 
a   demurrer   to   a   bill   charging   fraudulent 
representations     as     to    the    value    of    an 
estate,   and   praying   an   account   of   rents, 
profits,    etc.,    that    his    action    was    based 
upon    the    ground    that    length    of    time, 
proprio    jure,    was    no    reason    for    a    de- 
murrer;   tliat    it    was    only    a    conclusion 
from     facts,     showing     acquiescence,     and 
was  n«it  matter  of  law;  ami  that  he  could 
not    allow   a   party   to   avail   himself   of   an 
inference     from     facts     on     a     demurrer. 
But    in     llovenden    ;•.    Lord    .Vnnesley,    2 
Sch.    &    Lef.    607,    decided    in    1806.    Lord 
Redesdale    expressed    his    disapproval    of 
the  decision  of  Lord  Thurlow.  as  reported 
by   Brown,  and  said  that  it  was  rendered 
in  a  hurry,  when  the  latter  was  about  to 
surreuiler    the    seals,    and    when    much    iii- 
iury    might     have    been    done    to    parties 
had  judgments   not  been  given  before  the 
latter    retired    from    olVice.      The    rule.,  as 
announced    in    llovenden   v.    Lord    Annes- 
ley,   was.  "that  when  a   party   does   not  by 
his   hill    bring   himself   within   the    rule    of- 
the    court,    the    other    party    may    by    de- 
murrer    demand     judgment,     whether     he 
ought  to  be  compelled  to  answer.     If  the 
case  of  the  plaiiititY.  as   stated  in  the  bill, 
will  not  entitle  him  to  a  decree,  the  judg- 
ment   of    the    court    may    be    required    by 
dennirrer,    whether    the    defendant    ought 
to  be  compelled  to  answer  the  bill.'    That. 
the  court   said,  was  matter  of  the  law  of 
a    court    of   equity,    to   be   determined   ac- 
cording    to     its     rules     and      principles." 


his  claim  is  a  bar  in  equity,  if  that  ob- 
jection is  apparent  on  the  bill  itself,  there 
can  be  no  good  reason  for  requiring  a 
plea  or  answer  to  bring  it  to  the  notice 
of  the  court."  Landsdale  v.  Smith.  106 
U.  S.  391,  393,  27  L-  Ed.  219.  See,  also. 
Badger  v.  Badger,  2  Wall.  87,  95,  17  L. 
Ed.  836;  Coddington  v.  Railroad  Co.,  103 
U.  S.  400.  412,  26  L-  Ed.  400.  See  the 
title  LACHES,  ante.  p.  790.      _ 

Illustrations. — Where   an   injunction  bill 
was   brought   to  restrain  the   infringement 
of   reissued    letters   patent   and   set   out   or 
exhibited   both   the    original   and   the   reis- 
sued patent,  and  it  appeared  from  inspec- 
tion tliat  the  sole  object  of  the  reissue  was 
to  enlarge  and   expand  the  claims   of  the 
original,  and  that  a  delay  of  two  or  more 
years    had    taken    place    in    applying    for 
the   reissue,   not   explained   by   special   cir- 
cumstances   showing   it   to   be    reasonable, 
the    question    of    laches    is    a    question    of 
law  arising  on  the  face  of  the  bill,  which 
avails   as    a    defense,    upon    a    general    de- 
murrer for  want  of  equitv.     \\"ollensak  v. 
Reiher,    11.-,   U.    S.   96.    lOl".    29    L.    Ed.    350. 
Recovery    of    usurious    interest. — When 
an    action    was    brought    to    recover    back 
usurious  interest  paid,  and  the  state  statute 
of    limitations    on    such    actions    was    two 
years,     the     demurrer     of     defendant     was 
rightly   sustained   because   the   action    was 
not    ''commenced    within    two    years    from 
the     time     the     usurious     transaction     oc- 
curred."  where,  if  any  date  mentioned   in 
the  petition  be  that  of  the  usurious  trans- 
action  or   transactions   relied   on,   the   two 
years    had    expired    when    the    action    w.ns 
brought.     Talbot  z:  S'oux   Nat.   Bank,  185 
U.    S.    1S2.   18S.  46  L.   Ed.   S62. 

Wisconsin. — .\nd  so  in  Wiscon-in.  in 
spite  of  the  peculiar  statutory  provisions. 
Rev.  Stat.  721  of  Wisconsin  provides  that 
the  defendant  may  demur  for  certain 
causes,  but  that  other  defenses  must  be 
taken  by  answer.  Amongst  the  grounds 
of   demurrer,    one    is    "that    the   complaint 
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without  any  formal  demurrer  pleaded.'^  But  if  it  does  not  clearly  or  distinctly 
appear  from  the  bill  that  the  suit  was  barred  by  limitation,  the  demurrer  should 
be  overruled.  The  question  of  limitation  can  only  be  considered  in  the  hght  of 
the  facts  alleged  in  the  bill.^" 

English  Rule. — The  statute  of  limitations  cannot,  by  tlie  English  practice,  be 
set  up  by  demurrer  in  actions  at  law,  though  it  may  be,  in  certain  cases,  in  suits 
in  equity.     And  this  rule  obtains  wherever  the  English  practice  prevails.^^ 

Effect  of  Decision  Sustaining  Demurrer. — Where  a  bill  filed  by  a  receiver 
under  one  statute  sets  forth  a  cause  of  action  barred  by  the  statute  of  limitations, 
and  plaintiiT  goes  to  a  hearing  upon  a  demurrer  thereto  and  is  defeated,  obviously 
he  cannot  then  set  up  a  right  to  recover,  if  the  creditors  had  brought  a  bill  under 
another  statute,  to  which  no  allusion  is  made  in  the  bill  in  this  case,  and  which 
provides  for  a  wholly  separate  and  independent  remedy. ^^ 

Effect  of  Adverse  Ruling  on  Right  to  Set  Up  in  Answer. — Where  a  de- 
fendant set  up  the  statute  of  limitations  by  demurrer,  but  he  did  not  stand  on  his 
demurrer,  but  availed  himself  of  the  court's  leave  to  answer,  it  might  well  be 
questioned  whether  it  was  competent  for  him  to  raise  again  in  his  answer  a  ques- 
tion already  ruled  against  him  under  his  demuiTer.ss 


does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action."  In  another^  title — 
"Of  the  limitation  of  actions" — 't  is  pro- 
vided that  "the  objection  that  the  action 
was  not  commenced  within  the  time 
limited  can  onlj^  be  taken  by  answer." 
Rev.  Stat.  819.  But  the  supreme  court 
of  Wisconsin  has  decided,  that,  when  on 
the  face  of  the  complaint  itself  it  appears 
that  the  statutory  time  has  run  before 
the  commencement  of  the  action,  the  de- 
fense may  be  taken  by  demurrer,  which, 
for  that  purpose,  is  sufficient  answer. 
Chemung  Canal  Bank  v.  Lowery,  93  U. 
S.  72,  75,  23  L.   Ed.  806. 

The  distinction  between  actions  at  law 
and  suits  in  equity  has  been  abolished 
by  the  code  of  Wisconsin;  and  the  ob- 
jection that  suit  was  not  brought  within 
the  time  limited  therefor,  if  the  lapse 
of  time  appears  in  the  compl-iint  withrut 
any  statement  to  rebut  its  effect,  may  be 
made  by  way  of  demurrer,  if  the  point 
is  thereb}"-  specially  taken.  If  the  plain- 
tiff relies  on  a  subsequent  promise,  or  en 
payment  to  revive  the  cause  of  action, 
he  must  set  it  up  in  his  original  com- 
plaint, or  ask  leave  to  amend.  Without 
this  precaution,  the  comnl^int  is  defective 
in  not  stating,  as  required  bv  the  statute, 
facts  sufficient  to  con>titu<-e  a  cause  of 
action.  But,  altboucrh  defective,  ad- 
vantage cannot  be  taken  of  the  defect 
on  motion,  or  in  anv  other  way  than  by 
answer;  which  answer,  however,  as  we 
have  seen,  may  be  a  demurrer.  Chemr.nr 
Canal  Bank  v.  Lowerv,  93  U.  S.  72,  23 
L.   Ed.   806. 

Wyoming,  Ohio,  Kansas  and  Neb'-aska, 
— As?umin£r  the  sujt  to  be  su'^h  a  suit 
as  is  mentioned  in  §  5037,  o^  the  Wvoming 
code,  the  rule  is  well  rstabl'shed  in  that 
territory,  that  where  from  the  face  of 
the  petition  it  is  apparent,  without  any 
further  showing,  that  the  claim  is  barred 
by  a  statute  of  limitation,  a  defendant 
may  take  advantage  of  such  bar  bv  a 
special    demurrer    to    the    petition.      T'e 


same  rule  prevails  in  Ohio,  in  Kansas, 
and  in  Nebraska,  The  rule  is  founded 
on  the  view  that  in  such  a  case  the 
petition  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  Upton  v. 
McLaughlin,  103  U.  S.  640,  643.  26  L. 
Ed.  1197.     See,  also,  Upton  v.  Kent,  Note, 

105  U.   S.  646,  26  ly.  Ed,   1200. 
Kansas.— By    the     practice    in     Kansas, 

the  defense  of  the  statute  of  limitations, 
when  all  the  requisite  facts  appear  on 
the  face  of  the  petition,  may  be  taken 
advantage  of  by  demurrer.  Bauserman 
V.  Blunt.  147  U.  S.  647,  652,  37  L.  Ed.  316; 
Chemung  Canal  Bank  v.  Lowery,  93  U. 
S.  72,  23  L.  Ed.  806;  Upton  v.  McLaugh- 
lin, 105  LT.  S.  640,  645,  26  L-  Ed.  1197; 
Upton  V.  Kent,  Note,  105  U.  S.  646,  26 
L.   Ed.   1200. 

79.  Formal  demurrer  imnecessary. — 
Landsdale  v.  Smith,  106  U.  S.  391.  394, 
27  L-  Ed.  219;  Badger  v.  Bidger,  2  Wall' 
87.  17  L.  Ed.  836.  See  ante.  "Nec-ssity 
and  ^lode  of  Pleadinsr  General! v."  XIII.  A,  2. 

80.  Rule   of   decision. — Bacon    v.    Rive- 

106  U.  S.  99,  ins.  27  L.   Ed.  69. 

^^'here  the  bill  is  silent  as  to  certain 
facts  upon  which  depend  the  quest'on 
whether  a  debt  is  barred  bv  limitation 
at  law  or  not,  it  may  admit  of  doubt 
whether  upon  demurrer,  in  the  mere  ab- 
sence of  anv  such  allegation,  the  court 
will  raise  the  presumntion  of  nayrrent 
on  which  the  equitab'e  defense  is  founded. 
Gun  ton  r.  Carroll,  101  U  S  42'^  4-'9  ""' 
L.   Ed.  985. 

81.  English  rule.— Chemunsr  Canal  Bank 
v.   Lowery.  93  U.   S.   72,  75,  23   L.   Ed.  806 

Wisconsin.— The  English  rule,  that  the 
statute  of  limitations  cannot  be  set  up 
by  demurrer  in  actions  at  law.  does  not 
prevail  in  the  courts  of  the  United  States 
sitting  in  Wisconsin.  Chemuna"  Canal 
Bank  v.  Lowery.  93  U.  S.  72,  23  L.' Ed.  806. 

82.  Effect  of  decision  sustaining  de- 
murrer.—McDonald  :■.  Thompson,  184  U 
S.  71.  75.  46   L.   Ed.   437. 

83.  Effect    cf    adverse    ruling    on    right 
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In  Criminal  Prosecutions.— See  the  title   Criminai.  Law,  vol.   5,  p.   101. 

4.  PivEA  OR  Answer — a.  Propriety. — Answer  Unnecessary  with  Plea. — 
The  defendant  to  an  attachment  in  chancery,  in  Virginia,  may  plead  the  statute 
of  limitations,  without  supporting  it  by  answer.S"* 

Plea  of  Statute  of  Another  State. — Where  the  cause  of  action  accrued  in 
the  state  of  Alississippi,  and  suit  was  brought  upon  it  in  the  state  of  Alabama,  a 
plea  of  the  statute  of  limitations  of  Mississippi  was  not  a  good  plea;  but  the 
same  was  demurrable,  and  the  court  sustained  the  demurrer. ^^ 

b.  Sufficiency. — While  land  claimed  by  adverse  possession  must  be  sufificiently 
identified  by  the  plea  setting  it  up,^*^  an  inaccurate  reference  to  the  statute  is  not 
necessarily  fatal,^""  or  the  want  of  any  express  reference  to  the  statute  of  the 
state  of  the  forum,^^  but  the  plea  must  show  that  the  statute  relied  upon  applies 
to  the  case  in  which  it  is  pleaded. ^^ 

The  plea  must  state  facts,  not  mere  conclusions  of  law.^^ 

Multifariousness. — Where  the  statute  of  limitations  is  set  up  in  the  same 
plea  with  a  distinct  and  separate  defense,  such  as  accord  and  compromise,  it 
renders  the  plea  multifarious.^^ 


to    set   up    in    answer. — Malony    v.    Adsit, 
175  U.  S.   281,  291,  44  L-   Ed.  163. 

84.  Answer  unnecessary. — Wilson  v. 
Koontz,  7   Cranch   202,   3   L.   Ed.   315. 

"It  is  objected,  that  the  plea  of  the 
statute  of  limitations  is  not  good,  unless 
the  defendant  answer  also,  and  deny  the 
debt,  or  aver  it  to  be  paid.  But  if  this 
be  a  valid  objection,  it  ought  to  have 
been  taken,  at  the  time  of  offering  the 
plea,  and  before  the  issue  was  joined.  It 
is  now  too  late.  If  it  be  a  good  objec- 
tion, in  cases  within  the  general  juris- 
diction of  a  court  of  equity,  yet  it  is  not 
valid,  in  a  case  like  the  present,  which 
is  really  a  case  at  law  as  between  the 
present  parties."  Wilson  v.  Koontz,  7 
Cranch  202,  205,  3  L.  Ed.  315. 

85.  Plea  of  statute  of  another  state.— 
Townscnd  v.  Jemison,  9  How.  407,  13  L. 
Ed.  194.  See  the  title  CONFLICT  OF 
LAWS,  vol.  3,  p.  1089. 

86.  Identification  of  land  claimed  imder 
plea. — Where,  under  a  plea  of  the  statute 
of  limitations,  the  defendant  claimed  cer- 
tain land  by  metes  and  bounds,  and  dis- 
claimed all  not  included  within  them,  the 
plea  was  bad.  There  is  nothing  to  show 
that  the  land  so  included  was  part  of  the 
land  claimed  by  the  plaintiff.  Christy  v. 
Scott,    14    How.   282,   14    L-    Ed.   422. 

87.  Inaccurate  reference  to  statute. — 
Where  the  plea  of  the  statute  of  limita- 
tions was  inaccurate  in  its  reference  to 
a  former  statute  of  limitations,  that  is 
immaterial,  where,  stripped  of  surplusage, 
it  averred  that  the  cause  of  action  set 
forth  in  each  of  the  twenty  special  counts 
as  well  as  the  common  counts  did  not 
accrue  within  five  years  next  before  the 
bringing  of  the  suit,  which  brought  it 
within  the  statute  in  force  at  the  time. 
Rogers  -'.  Durant,  140  U.  S.  298,  304,  35 
L.   Ed.   481. 

88.  Statute  of  state  judicially  noticed. — 
In  pleading  the  statute  of  limitations  to 
a  bill  in  chancery,  it  is  not  necessary 
that   there   shall   be   an    express   reference 


to  the  statute  of  the  state  in  which  the 
proceeding  is  instituted;  the  court  is 
judicially  bound  to  take  notice  of  the 
statutes  of  limitations,  when  the  facts 
are  stated  and  relied  on  as  a  bar  to  fur- 
ther proceedings,  if  they  are  found  suffi- 
cient. Harpending  v.  Reformed  Protest- 
ant Dutch  Church,  16  Pet.  455,  10  L. 
Ed.   1029. 

89.  Application  of  statute  must  be 
shown. — Where  the  statute  of  limitations 
imposes  a  bar  upon  certain  species  of 
contracts  after  three  years,  and  upon 
others  after  two  years,  and  the  plea  did 
not  show  that  the  contract  in  question 
was  of  the  latter  class,  the  plea  was  bad. 
Lyon  V.  Bertram,  20  How.  149,  15  L. 
Ed.  847. 

90.  Must  state  facts,  not  legal  conclu- 
sions.— Where  the  plea  alleges  that  more 
than  six  years  from  the  time  of  any  act 
done  or  omitted  by  the  executor,  which 
fixed  the  liability  of  the  surety  on  the 
bond,  had  elapsed  before  the  commence- 
ment of  the  suit,  and  that  the  right  of 
the  plaintifif  did  not  accrue  within  six 
years  before  the  commencement  of  the 
suit,  and  that  the  suit  and  the  plaintiff's 
right  to  recovery  are  barred  by  the  six 
years'  statute  of  limitations,  this  plea 
asserts  only  a  conclusion  of  law,  without 
averring  any  facts.  The  complaint  alleges 
merely  the  giving  of  the  bond,  the 
decree  of  1877,  and  the  nonpayment  of 
the  money,  as  a  breach  of  the  condition 
of  the  bond.  The  suit  being  brought  in 
1879,  no  facts  appeared  in  the  complaint 
to  show  the  application  of  the  limitation 
on  which  the  plea  is  based.  That  being 
so,  the  plea  must  state  the  facts.  This 
ground  for  demurrer  is  stated  in  the 
demurrer  to  the  second  plea.  Alexander 
V.  Bryan,  110  U.  S.  414,  420,  28  L.  Ed.  195. 

91.  Multifariousness. — Rhode  Island  v. 
Massachusetts,  14  Pet.  210,  211,  10  L.  Ed. 
423.  See  the  titles  COMPROMISE  AND 
SETTLEMENT,  vol.  3,  p.  lOOO;  MUL- 
TIFARIOUSNESS. 
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Joint  Plea. — A  joint  plea,  which  is  bad,  affects  with  its  consequences  all  the 
parties  joining  in  it.'^- 

B.  Pleading  in  Answer  to  Defense — 1.  Demurrer. — A  demurrer  to  a  plea 
of  the  statute  admits  the  plea  of  the  statute;  and  as  it  declares,  in  express  terms, 
that  the  action  is  barred,  the  court  can  give  no  other  effect  to  it,  by  construction.^^ 

2.  Replication  or  Amended  Bill. — Where  the  statute  of  limitation  is 
pleaded  at  law  or  in  equity,  and  the  plaintiff  desires  to  bring  himself  within  its 
savings,  it  would  be  proper  for  him,  in  his  replication,  or  by  an  amendment  of 
his  bill,  to  set  forth  the  facts  specially.^'*  And  the  replication  must  contain  a  full 
and  complete  answer  to  the  bar  of  the  statute. ^^ 

XIV.   Evidence. 

A.  Questions  of  Law  or  Fact."— Adverse  Possession. — See  ante,  "Ques- 
tion of  Law  or  Fact,"  VIII,  A,  1,  d.  While  adverse  possession  as  a  legal  idea 
is  usually  a  question  of  law,^^  it  is  often  a  mixed  question  of  law  and  fact,^'^ 
and   may  be   entirely  a  question  of   fact   for   the   jury,  as  the  question   of   the 


92.  Joint  plea. — Marsteller  v.  McClean, 
7  Cranch  156,  158,  3  L-  Ed.  .300.  See  post, 
"   Replication  or  Amended  Bill,"  XIII,  B, 2. 

93.  Demurrer. — ]\IcCluny  v.  SiHinian,  3" 
Pet.  270.  278,  7  L.  Ed.  676. 

94.  Replication  or  amended  bill. — Mil- 
ler  c'.    Mclntyre,   6   Pet.   61,   8   L.   Ed.   320. 

Withdrawal  of  replication. — The  writing 
set  out  in  the  bill  of  exceptions,  it  is 
insisted,  shows  a  waiver  of  the  statute 
by  defendant.  This  writing  was  pro- 
duced, after  the  decision  of  the  court 
was  given  on  the  demurrer,  and  leave 
was  then  asked  to  withdraw  the  replica- 
tion to  the  plea  of  the  statute  of  limita- 
tions, for  the  purpose  of  pleading  this 
covenant,  of  which,  it  was  alleged,  that 
the  attorney  for  the  United  States  had 
no  knowledge,  until  after  the  decision  on 
the  demurrer.  The  court  overruled  the 
motion,  upon  the  ground,  that  the  writing 
would  not  be  an  avoidance  of  the  statute, 
but  afiford  only  a  substantive  cause  of 
action  for  a  breach  of  its  conditions. 
The  court,  it  is  contended,  in  refusing 
leave  to  amend,  decided  the  effect  of  this 
covenant,  and  that  they  erred  in  their 
construction  of  it.  Held,  to  be  no  error. 
United  States  v.  Buford,  3  Pet.  12,  31,  7 
L.  Ed.  585. 

95.  Replication  must  be  complete 
answer  to  bar. — Marsteller  v.  McClean,  7 
Cranch   156.   158,  3   L.   Ed.   300. 

It  is  certainly  a  rule  of  pleading,  that 
a  replication  to  a  plea  of  the  statute 
should,  of  itself,  contain  a  full  and  com- 
plete answer  to  the  bar,  and  that  a  joint 
plea  which  is  bad,  affects  with  its  conse- 
quences all  the  parties  joining  in  it.  It 
was,  therefore,  incumbent  on  the  plain- 
tiffs, not  barely  to  show  a  coverture,  but, 
by  proper  averment  to  show  its  continu- 
ance to  a  time  within  which  it  would 
have  been  a  perfect  avoidance  of  the  bar. 
The  objection  then  would  have  been  fatal, 
in  a  several  action  brought  by  Kitty 
Hunter.  Marsteller  :;.  McClean,  i  Cranch 
156,   158,   3    L.    Ed.   300. 

Replication  of  suspension  by  appeal.^ 
Where  the  replication  to  the  plea  setting 
up  the  statute  of  limitations,  averred  that 


the  appeal  (which  was  claimed  to  sus- 
pend the  statute)  was  "duly"  made,  its 
date  not  being  set  forth;  the  rejoinder 
first  setting  forth  the  date  of  the  appeal 
and  of  the  decision  of  it,  the  plea  was 
demurrable,  as  the  time  when  the  appeal 
was  taken  was  material  to  show  how 
long  the  statute  of  limitation  was  sus- 
pended. The  effect  of  such  a  replication 
was  only  to  aver  that  the  statute  was 
suspended  for  a  time;  nothing  more  be- 
ing well  pleaded  by  it.  The  suspension 
began  with  the  date  of  the  appeal  and 
ceased  with  its  decision.  Braun  v.  Sauer- 
wein,  10  Wall.  218,  19  L-   Ed.  895. 

96.  Adverse  possession  a  question  of 
law. — -Adverse  possession  as  a  legal  idea 
admits  of  a  legal  definition,  of  legal  dis- 
tinctions; and  is,  therefore,  correctly  laid 
down  to  be  a  question  of  law.  Bradstreet 
V.    Huntington,    5    Pet.   402,   8    L.    Ed.    170. 

Where,  in  a  land  suit  in  Texas,  the 
defendants  pleaded  the  statute  of  limita- 
tions, and  the  documentary  evidence 
showed  that  neither  the  plea  of  five  years' 
possession  nor  three  years'  possession 
could  be  sustained,  it  was  erroneous  for 
the  judge  to  leave  that  question  to  the 
jury.  Chandler  v.  Von  Roeder,  24  How. 
224,   16   L.   Ed.   633. 

97.  Mixed  question  of  law  and  fact. — 
Clarke  -'.  Courtney,  5  Pet.  319,  356,  8 
L.   Ed.   140. 

Whether  or  not  certain  facts  consti- 
tuted a  continuous  possession  by  defend- 
ants and  his  tenants  from  the  time  they 
entered  into  possession,  within  the  mean- 
ing of  the.  statute  of  limitations,  can 
scarcely  be  regarded  as  a  simple  question 
of  fact,  especially  in  connection  with  the 
previous  testimonv  of  the  witnesses  on 
the  subject  of  their  actual  possession. 
The  question  was  rather  one  for  the  jury 
under  proper  instructions  from  the  court. 
All  the  facts  as  it  respects  the  possession 
had  already  been  testified  to  by  the  wit- 
nesses from  the  commencement  to  its 
termination.  Whether  they  constitute  a 
continuous  possession  would  seem  to  be 
a  mixed  question  of  law  and  fact.  Cook 
V.  Burnley,  11  Wall.  659,  669,  20  L.  Ed.  29. 
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sufficiency  of  evidence,^^  in  which  it  would  be  error  to  give  an  opinion  upon 
matters  of  evidence  proper  for  the  jury's  consideration.^^ 

Color  of  Title.— Color  of  title  is  matter  of  law.^ 

Good  Faith  in  Claim  and  Color  of  Title. — Good  faith  in  the  party  claim- 
ing under  color  of  title,  in  a  case  arising  under  a  statute  requiring  it,  is  purely 
a  question  of  fact,  or  mixed  law  and  fact.^ 

Due  Diligence  in  Discovery  of  Fraud. — The  question  of  due  diligence  in 
discoverino-  the  fraud  alleged  to  take  a  case  out  of  the  statute  of  limitations, 
is  one  for  the  jury  under  a  proper  charge,  there  being  evidence  of  concealment 


98.  Question  of  fact.— Where  there  is 
evidence  of  continuous  possession  in  the 
plaintiff  in  an  action  of  ejectment,  claiming 
title  by  adverse  possession,  the  question 
is  one  for  the  jury  to  decide  as  to  its 
sufficiency.  Chesapeake  Beach  R.  Co.  v. 
Washington,  etc.,  R.  Co.,  199  U.  S.  247, 
50  L.  Ed.  175. 

"As  a  general  rule,  the  possession  nec- 
essary to  sustain  a  prescription  is  founded 
upon  facts,  which  it  is  the  province  of  a 
jury  to  ascertain."  Anderson  v.  Bock,  15 
How.  323,  329,  14  L-  Ed.  714;  Ewing  V. 
Burnet,  11  Pet.  41,  9  L-  Ed.  624;  Zeller 
V  Eckert,  4  How.  289,  11  L.  Ed.  979; 
Davis  V.  Coblens,  174  U.  S.  719,  723,  43 
L.  Ed.  1147.  See.  also,  post,  "Sufficiency 
of  Evidence,"  XIV,  D. 

"It  was  a  question  for  the  jury  to  say 
not  only  whether  his  adverse  possession, 
but  whether  this  repute  of  ownership, 
extended  beyond  the  property  included 
in  his  deed."  Maxwell  Land  Grant  Co. 
V.  Dawson,  151  U.  S.  586,  602,  38  L- 
Ed.  279. 

Between  cotenants. — See  ante,  "Between 
Cotenants,"  VIII,  A,  6,  b.   (2). 

89.  Erroneous  charge  upon  the  facts. — 
Where  the  court  was  called  upon,  in  an 
instruction,  to  declare,  that  the  posses- 
sion of  the  defendants  was  no  bar  to  the 
action,  this  obviously  required  the  court 
to  give  an  opinion  upon  matters  of  evi- 
dence proper  for  the  consideration  of 
the  jury,  and  which  might  be  fairly  open 
to  controversy  before  them.  It  was, 
therefore,  properly  denied.  Clarke  v. 
Courtney,  5  Pet.  319,  355,  8  L.   Ed.   140. 

But  where  the  "written  proofs,"  upon 
which  the  circuit  court  felt  authorized  to 
instruct  the  jury  that  the  plea  of  pre- 
scription must  prevail,  are  not  exhibited 
in  the  record,  the  federal  supreme  court 
cannot  test  the  accuiacy  of  its  conclusion. 
Anderson  v.  Bock,  15  How.  323,  329,  14 
L.   Ed.  714. 

1.  Color  of  title.— "In  Wright  v.  Matti- 
son,  18  How.  50,  15  L.  Ed.  280,  this  court, 
in  considering  a  statute  of  the  st  ite  of 
Illinois  in  protection  of  persons  'in  the 
actual  possession  of  lands  or  tenements 
under  claim  and  color  of  title  made  in 
good  faith,'  reiterated  the  rule  that  co'or 
of  title  is  matter  of  law."  Searl  v.  School 
Dist.  (No.  2),  133  U.  S.  553,  563,  33  L. 
E.   740. 

What  is  color  of  title  is  matter  of  law, 


and  when  the  facts  exhibiting  the  title 
are'  shown,  the  court  will  determine 
whether  they  amount  to  color  of  title. 
Wright  V.  Mattison,  18  How.  50,  15  L. 
Ed.  280.  See  ante,  "As  Distinguishing 
Ouster  from  Trespass,"  VIII,  A,  6,  c, 
(2).  (a). 

2.  Good  faith  in  claim  of  title. — Wright 
V.    Mattison    18    How.    50,    59,    L.    Ed.    280. 

Where  a  statute  required  a  claim  and 
color  of  title  to  be  made  in  good  faith  in 
a  case  of  adverse  possession,  it  was 
said  bj^  the  court,  in  a  case  arising  under 
the  statute,  that  good  faith  in  the  party 
in  claiming  under  such  color  of  title  was 
purely  a  question  of  fact,  to  be  found 
and  settled  as  other  facts  in  the  cause; 
and  that  an  auditor's  deed  to  the  pur- 
chaser at  a  tax  sale  was  a  color  of  title 
in  a  grantee  of  the  purchaser,  in  the  true 
intent  and  meaning  of  the  statute,  and 
without  regard  to  its  intrinsic  worth  as 
a  title.  That  "good  faith,"  was  doubtless 
there  used  in  its  popular  sense,  as  the  ac- 
tual existing  state  of  the  mind,  whether 
so  from  ignorance,  scepticism,  sophistry, 
delusion,  or  imbecility,  and  without  re- 
gard to  what  it  should  be  from  given 
legal  standards  of  law  or  reason.  Wright 
V.  Mattison,  18  How.  50,  59,  15  L.  Ed. 
280.  See,  also.  Searl  v.  School  Dist.  (No. 
2).   133  U.   S.   553,  563,  33   L.   Ed.  740. 

Hence,  where  the  court  decided  that 
the  color  of  title  was  not  made  in  good 
faith,  such  decision  was  erroneous.  It 
should  have  been  left  to  the  jury.  Wright 
V.   Mattison,  18   How.   50,  15   L.   Ed.  280. 

Special  findings  or  agreed  statement  of 
facts  on  appeal. — Where  the  court  below 
decided  that  a  certain  deed  given  in  evi- 
dence did  not  show  sufficient  "color  of 
title"  under  the  limitation  law  of  Illinois, 
and  the  act  referred  to  requires  not  only 
"color  of  title,"  but  a  possession  taken 
and  held  "in  good  faith,"  with  payment 
of  taxes,  the  question  of  "good  faith"  is 
one  of  fact,  or  of  mixed  fact  and  law, 
to  be  decided  by  the  jury  under  proper 
instructions  from  the  court.  It  is  one 
necessary  tn  be  ascertained  before  the 
court  can  give  a  judgment.  This  loose 
statement  of  evidence  as  a  case  stated, 
contains  no  findings  or  agreement  what- 
ever as  to  this  material  fact.  Grnham  v. 
Bayne.  18  How.  60.  62,  15  L-  Ed.  265. 
See  the  title  APPEAL  AND  ERROR, 
vol.   1,  pp.  1042,   1057. 
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of  the  cause  of  action. ^ 

Service   of  Process. — See  note.^ 

B.  Presumptions  and  Burden  of  Proof — 1.  Pri:sumptions. — Of  Contin- 
uance of  Possession  under  Title. — Where  possession  has  been  shown  in  a 
predecessor  in  title,  and  a  series  of  deeds  purporting  to  convey  the  property, 
the  last  one  to  the  claimant  by  adverse  possession,  it  is  to  be  presumed  that 
possession   followed   the  title  until  a  dispossession  by  another  took  place.^ 

As  to  Extent  of  Adverse  Possession. — See  ante,  "Extent  of  Adverse  Pos- 
session," VIII,  A,  6,  c,  (2),  (b). 

2.  Burden  of  Proof. — Of  Exception  to  the  Statute  of  Limitations. — 
See  ante,   "Against   Whom   the   Statute   Operates,"   V,   A.^ 

Of  Adverse  Possession. — The  defense  of  adverse  possession  is  an  afifirm- 
ative  one.  and  it  is  incumbent  upon  the  defendants  to  establish  it  by  a  clear 
preponderance  of  proof,  and  if  the  proof  is  equally  balanced,  the  jury  must 
find    for  the  plaintiff.''' 

C.  Admissibility  of  Evidence. — Mixed  Law  and  Fact. — Testimony  as 
to  matter  of  law  and  fact  mixed  is  not  competent.^ 


3.  Due  diligence  in  discovery  of  fraud. 

— Rosenthal  v.  Walker,  111  U.  S.  185, 
195,  28  L.  Ed.  395,  a  case  where  the 
question  raised  by  the  pleadings,  to  be 
decided  by  the  jury,  was,  whether  the 
cause  of  action  had  been  fraudulently 
concealed  from  the  assignee  in  bank- 
ruptcy, the  concealment  being  averred 
by  the  petition  and  denied  by  the  answer, 
and  the  record  shows  that  there  was  evi- 
dence, and  persuasive  evidence,  tending 
to  prove  actual  concealment  by  the  bank- 
rupt and  a  claimant  of  the  property  of 
the  facts  upon  which  the  cause  of  action 
was  founded,  it  was  properly  left  to  the 
jury  under  a  proper  charge,  to  say 
whether  it  is  a  case  where  this  assignee 
has  failed  to  make  the  discovery  b?cau  e 
he  did  not  use  due  diligence,  or  whether 
it  is  a  case  where,  using  due  diligence,  he 
failed  to  make  the  discovery  because  the 
parties  to  the  transaction  concealed  same. 
See  the  title  BANKRUPTCY,  vol.  2,  pp. 
911,  912. 

4.  Service  of  process. — See  ante,  "Serv- 
ice  of   Process."   X,   E,   2,   b. 

5.  Presumption  of  continuance  of  pos- 
session.— Lazarus  v.  Phelps,  156  U.  S.  202, 
204.  205,  39  L.  Ed.  397.  See  Bradshaw  v. 
Ashley,  ISO  U.  S.  59,  62,  66,  45  L.  Ed.  423. 

Abandonment  of  such  possession .  need 
not  be  negatived.  Chesapeake  Beach  R. 
Co.  V.  Washington,  etc.,  R.  Co.,  199  U.  S. 
247,  249,  50  L.  Ed.  175. 

In  favor  of  long  possession  and  anc'cnt 
appropriation,  everything  which  has  been 
done,  shall  be  presumed  to  have  been 
rightfully  done;  and  though  it  does  not 
appear  to  have  been  done,  the  law  will 
presume  that  whatever  was  necessary  has 
been  done.  Strother  v.  Lucas,  12  Pet. 
410.  411,  452,  9  L.  Ed.  1137;  Sargeant  v. 
The  State  Bank,  12  How.  371,  381,  13 
L.  Ed.  1028;  Fletcher  v.  Fuller,  120  U.  S. 
534.  546,  30  L-  Ed.  759.  See  the  title 
EVIDENCE,    vol.    5,    pp.    1030,    1031. 

Under  the  California  statutes  of  limita- 
tions,   a    plaintiff    in    ejectment    who    has 


established  a  legal  title  in  himself,  is  pre- 
sumed to  have  had  actual  possession  of 
the  land  within  five  years  next  prior  to 
the  commencement  of  his  suit,  unless  an 
actual  adverse  possession  by  another  is 
affirmatively  proved.  Dexter  v.  Hall,  15 
Wall.  9,  21   L.   Ed.  73. 

6.  Burden  of  proof  of  exceptions. — 
Where  twenty-seven  years  passed  after 
all  the  plaintififs  were  capable  of  su- 
ing before  suit  was  brought,  without 
any  legal  excuse  for  the  delay  being 
shown,  and,  the  longest  period  of  limita- 
tion in  the  state  was  ten  years,  the  suit 
was  clearly  barred.  Ware  v.  Galveston 
City  Co.,  146  U.  S.  102,  116,  36  L-  Ed,  904. 

7.  Of  adverse  possession. — Holtzman  v. 
Douglas,  168  U.  S.  278,  285,  42  L.  Ed.  466. 

It  is  a  settled  principle,  that  the  doc- 
trine of  adverse  possession  is  to  be  taken 
strictly,  and  not  to  be  made  out  by  infer- 
ence, but  by  clear  and  positive  proof. 
Every  presumption  is  in  favor  of  pos- 
session in  subordination  to  the  title  of 
the  true  owner;  and  whenever  an  ad- 
verse possession  is  relied  on,  there  should 
be  some  proof  of  an  actual  ouster.  Gregg 
V.  Sayre,  8  Pet.  244,  249,  8  L.  Ed.  932. 

Set  up  by  plaintiff. — And  where  an  ad- 
verse possession  is  alleged  to  make  out 
title  _  in  complainant,  the  burden  of 
proving  this  allegation  also  rests  upon  the 
complainants.  Grosholz  v.  Newman,  21 
Wall.   481,  487,  22   L.    Ed.   471. 

Between  cotenants. — See  ante,  "Between 
Cotenants,"  VIIT,  A.  6,  b,  (2). 

As  to  change  in  character  of  possessioxi. 
— See  ante,  "In  General,"  VIII,  A,  6. 
b,  (1). 

Burden  changed  by  eighty  years  adverse 
possession. — Moore  v.  Green,  19  How.  69 
72,  15  L.  Ed.  533.  See  ante,  "Sixty  and 
Thirtv  Years."  VTI.  B.  7. 

8.  Testimony  of  matter  of  law  and  fact 
mixed. — Cook  v.  Burnley,  11  Wall  659 
20   L.   Ed.   29.  _ 

On  a  question  of  limitations  and  pos- 
session,   a    statement    by    a    witness    in    a 
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Of  Fraud. It  is  error  to  exclude  testimony  to  show  that  the  deed  was  fraud- 
ulent under   which   the   defendant  claimed. ^ 

Of  Color  of  Title. — Evidence  of  color  of  title  is  of  course  admissible  to 
show  a  possession  to  be  adverse. ^^ 

Conversations    and    Declarations. — These    are    generally    madmissible.ii 

Reputation   of   Ownership    Competent.— See   note.12 

Letters  or  Receipts  Competent.— See  note.^^ 

In  Absence  of  Plea. — See  ante,  "Necessity  and  :\Iode  of  Pleading  Gener- 

allv."  XIII.  A.  2. 

Exclusion  as  Ground  for  New  Trial. — And  the  exclusion  of  evidence  of 
a  new  promise,  as  removing  the  bar  of  the  statute  of  limitations,  which  should 
have  been  admitted,  is  ground  for  a  new  trial. ^^ 

D.  Sufficiency  of  Evidence. — To  Sustain  Adverse  Possession. — An 
ouster  and  notice,  like  other  facts,  may  be  presumed  from  long  and  undisturbed 
possession,  or  other  circumstances.  It  would  be  difficult  to  say  that  the  testi- 
mony in  this  cause  was  not  competent  to  sustain  a  finding  of  an  adverse  pos- 
session.^^ 

deposition  taken  de  bene  esse  and  with- 
out notice,  that  '"he  knew  that  the  defend- 
ant and  his  tenants  had  continued  pos- 
session" from  a  date  specified,  held  to 
have  been  properly  excluded,  as  being 
testimony  to  a  matter  of  law  and  fact 
mixed;  the  witness  having  already  testi- 
fied to  the  fact  of  the  defendant's  pos- 
session and  of  thai  of  his  tenants,  naming 
them,  and  of  the  time  they  held  pos- 
session, and  when  they  left  the  premises. 
Cook  V.  Burnley,  11  Wall.  659,  20  L. 
Ed.  29. 

9.  Fraud. — Chandler  v.  Von  Roeder,  24 
How.  224,  225,  16  L-  Ed.  633.  See  the 
title  FRAUDULENT  .\ND  VOLUN- 
TARY  CONVEYANCES,  vol.   6.   p.   514. 

10.  Color  of  title  is  received  in  evidence 
for  the  purpose  of  showing  the  possession 
to  be  adverse,  and  evidence  offered  and 
competent  to  prove  that  fact,  should  not 
be  rejected  till  the  fact  is  otherwise 
proven.  Pillow  v.  Roberts,  13  How.  472, 
477,  14  L.  Ed.  228.'  See  ante,  "Office  and 
Effect  of  Color  of  Title  and  Extent  of 
Possession,"  VIH,  A,  6,  c,  (2);  Disseisin 
Defined."  VHL  A,  6,  a,  (1). 

11.  Conversations  and  declarations. — 
Maxwell  Land  Grant  Co.  z\  Dawson,  151 
U.  S.  586,  602,  38  L.  Ed.  279.  But  there 
are  exceptions  to  this  rule.  See  the  title 
DECLAR.\TTONS  AND  ADMISSIONS, 
vol.  5,  pp.  216.  et  seq.;  230. 

12.  Reputation  of  ownership. — Maxwell 
Land  Grant  Co.  t'.  Dawson,  151  U.  S.  5S6, 
603,  38  L.  Ed.  279.  See  the  title  DECLA- 
RATIONS AND  ADMISSIONS,  vol.  5, 
p.  232. 

13.  Letters  or  receipts  competent. — 
Beaver  f.  Tavlor,  1  Wall.  637,  17  L.  Ed. 
601.  See  the  title  DOCUMENTARY  EVI- 
DENCE, vol.  5.  pp.  457,  463;  RECEIPTS. 
See,  also,  the  title  EVIDENCE,  vol.  5,  p. 
1030. 

14.  Exclusion  of  evidence  of  new  prom- 
ise as  ground  for  new  trial. — Where  evi- 
dence, in  an  excluded  deposition,  as  to 
the  new  promise,  set  up  within  the  stat- 
utory   time    as    removing    the    bar    of    the 


statute  of  limitations,  was  material,  and 
ought  to  have  been  before  the  jury,  as 
tending  to  show  an  absolute  promise  by 
the  defendant  to  the  plaintiff,  made  within 
three  years  before  the  bringing  of  the 
suit,  to  pay  to  the  plaintiff  the  money  in 
question,  as  money  then  in  the  hands  of 
the  defendant,  and  due  to  the  plaintiff,  as 
the  direction  of  a  verdict  for  the  defendant 
appears  to  have  been  rested  on  the  in- 
struction that  there  was  not  sufficient  evi- 
dence to  be  submitted  to  the  jury,  of  a 
new  promise,  to  take  the  case  out  of  the 
statute  of  limitations,  and  as,  if  the  jury 
had  found  that  there  was  such  new  prom- 
ise, there  was  evidence  on  both  sides  for 
the  consideration  of  the  jury  on  the  other 
issues,  under  proper  instructions,  and  the 
bills  of  exceptions  do  not  purport  to  set 
out  all  the  evidence  on  such  other  issues, 
a  new  trial  must  be  had.  Spaids  v.  Cooley, 
113  U.  S.  278,  286,  28  L.  Ed.  984.  See  tlie 
title  NEW  TRIAL. 

15.  To  sustain  adverse  possession.— 
Bradstreet  v.  Huntington,  5  Pet.  402,  441, 
8  L.  Ed.  170;  Lea  v.  Polk  County  Copper 
Co.,  21   How.  493,  16  L.  Ed.  203. 

In  Zeller  v.  Eckert,  4  How.  289,  11  L. 
Ed.  979,  there  was  evidence  enough  given- 
upon  this  point  to  authorize  the  court  be- 
low to  submit  the  question  of  adverse  pos- 
session to  the  jury,  and  advise  them  that 
a  foundation  was  laid  upon  which  they 
might  presume  a  grant  for  the  purpose 
of  quieting  the   title. 

In  Davis  v.  Coblens,  174  U.  S.  719,  723, 
43  L.  Ed.  1147,  an  action  of  ejectment,  it 
was  held  that  the  evidence  was  sufficient 
.to  justify  the  action  of  the  court  in  sub- 
mitting the  question  to  the  jury,  and  the 
exceptions  based  on  such  action  were  not 
well  taken.  See,  also,  ante,  "Questions  of 
Law  or  Fact,"  XIV,  A. 

Color  of  title. — The  title  exhibited  on 
the  trial  by  the  defendants  consisted  of  a 
deed  purporting  to  be  made  by  the  Ger- 
man Emigration  Company,  through  an  at- 
torney, in  the  year  1848,  in  favor  of  the 
defendant,  in  which  this  and  other  prop- 
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Pasturage. — And  pasturage,  to  be  evidence  of  adverse  possession,  must  be 
exclusive,  to  be  of  any  particular  weight. ^^ 

Payment  of  Taxes. — Pa3ment  of  taxes  has  been  admitted  in  questions  of 
adverse  possession,  and  may  have  an  important  bearing,  as  it  is  not  usual  for 
one  owning  realty  to  neglect  paying  taxes  for  a  period  which  would  be  suffi- 
cient to  constitute  a  bar  under  the  statute  of  limitations,  or  for  one  to  pay  taxes 
having  no  claim  or  color  of  title. ^'' 


LIMITED    PARTNERSHIP.— See   the   title   ParTxXERship. 
LIQUIDATE— LIQUIDATED.— See  note   1. 


erty  was  conveyed  to  him,  and  deeds  from 
defendant  to  the  codefendants  dated  in 
1850,  and  evidence  that  defendants  had  had 
adverse  possession  under  them.  There  was 
not  five  years  from  the  date  of  the  deed 
to  defendant  to  the  commencement  of  the 
suit,  and  there  was  no  testimony  to  show 
in  what  manner  the  German  Emigration 
Company  had  become  entitled  to  the  prop- 
erty. No  conveyance  from  William  H. 
Jack,  the  original  grantee,  was  produced 
either  to  the  company  or  to  the  defendants. 
Thus,  the  pleas  of  the  statute  of  limita- 
tions were  not  proved.  Chandler  v.  Von 
Roeder.  24  How.  224,  226,   16  L.  Ed.   633. 

Finding  of  facts  and  weight  on  appeal. — 
Where  the  court  below  found  as  a  fact 
that  on  or  about  the  15th  day  of  June,  the 
plaintiff's  ancestor  took  actual  possession 
of  such  real  property;  "that  among  other 
acts  of  possession  and  ownership  she  then 
caused  said  real  property  to  be  surveyed, 
and  the  boundaries  thereof  to  be  marked 
by  mounds  and  stakes;  she  caused  to  be 
broken  and  cultivated  a  portion  thereof 
along  the  north  side,  consisting  of  about 
ten  acres;  that  subsequently,  during  the 
year  1874,  she  caused  to  be  broken  and 
cultivated  about  ten  acres  more  of  said 
land,  and  that,  continuously  from  and 
after  the  spring  of  1871  to  the  time  of  her 
decease  and  devise  to  this  plaintiff,  A.  G., 
she  continued  to  openly  use,  occupy  and 
possess  said  real  property,  and  that  such 
possession  and  occupation  were  actual, 
open,  continuous  and  uninterrupted,  and 
that  such  occupation  and  possession 
of  said  premises  have  been  continu- 
ous by  her  devisee,"  A.  G.  and  his 
grantees,  etc.;  this  finding  of  possession 
is,  under  the  case  of  Mining  Co.  v.  Taylor, 
100  U.  S.  37,  25  L.  Ed.  541,  the  finding 
of  an  ultimate  fact  and  has  the  same  legal 
effect  as  the  finding  of  a  jury  in  a 
special  verdict,  and  the  sufficiency  of  the 
evidence  to  support  the  finding  cannot 
be  considered  upon  this  appeal.  Smith  z>. 
Gale,  144  U.  S.  509,  525,  36  L.  Ed.  521; 
Idaho,  etc..  Land  Imp.  Co.  v.  Bradbury, 
132  U.  S.  509,  514,  33  L.  Ed.  433.  See  the 
title  APPEAL  AND  ERROR,  vol.  1,  p. 
333. 

16.  Pasturage.— Whitney  v.  United 
States,  167  U.  S.  529,  546,  42  L.  Ed.  263. 

The  fact  that  the  claimant's  ancestors 
and    their      descendants      pastured    stock 


upon  lands  is  evidence  of  such  possession, 
but  in  order  to  make  it  of  any  particular 
weight  it  should  be  shown  to  have  been 
exclusive,  and  that  no  other  person  pas- 
tured or  had  the  same  right  to  pasture 
upon  these  lands.  Whitney  v.  United 
States,  167  U.  S.  529,  546,  42  L.  Ed.  263; 
Bergere  v.  United  States,  168  U.  S.  66,  80, 
42  L.  Ed.  383. 

Western  lands.— "It  is  a  fact,  so  noto- 
rious that  we  may  take  judicial  notice  of 
it,  that  mere  pasturage  upon  these 
western  lands  is  very  slight  evidence  of 
possession."    Whitney    v.     United    States, 

167  U.  S.  529,  546,  42  L.  Ed.  263. 

The  fact  of  pasturing  cattle,  as  evi- 
dence of  an  adverse  possession  upon  which 
to  base  a  claim  of  title  to  vacant  and  un- 
enclosed lands  of  vast  extent,  is  of  very 
slight    weight.    Bergere    v.    United    States, 

168  U.  S.  66,  79,  42  L.  Ed.  383;  Whitney 
V.  United  States,  167  U.  S.  529,  546,  42  L. 
Ed.  263. 

17.  Payment  of  taxes. — Payment  of  the 
taxes  is  very  important  and  strong  evi- 
dence of  a  claim  of  title;  and  the  failure  of 
the  plaintiff's  predecessors  to  make  any 
claim  to  the  lot  or  to  pay  the  taxes 
themselves,  is  some  evidence  of  an 
abandonment  of  any  right  in  or  claim  to 
the  property.  In  Ewing  v.  Burnet,  11  Pet. 
41,  9  L.  Ed.  624,  it  was  held  by  the  federal 
supreme  court  that  the  payment  of  taxes 
on  land  for  twenty-four  successive  years 
by  the  partj^  in  possession  was  powerful 
evidence  of  the  claim  of  right  to  the 
whole  lot  upon  which  the  taxes  were  paid. 
The  same  principle  is  held  in  Fletcher  v. 
Fuller,  120  U.  S.  534,  552,  30  L.  Ed.  759. 
It  is  some  evidence  that  the  possession 
was  under  a  claim  of  right  and  was  ad- 
verse. Holtzman  v.  Douglas,  168  U.  S. 
278,  284,  42   L.   Ed.  466. 

1.  Liquidate. — In  Fleckner  v.  United 
States  Bank,  8  Wheat.  338,  362,  5  L.  Ed. 
631,  it  was  insisted  that  the  word  liquidate 
meant  not  a  payment,  but  an  ascertain- 
ment of  debts.  The  court  said:  "We 
think  otherwise.  Its  ordinary  sense,  as 
given  by  lexicographers,  is  to  clear  away, 
to  lessen  debts,  and  in  common  parlance, 
especially  among  merchants,  to  liquidate 
a  balance,  means  to  pay  it."  See,  also, 
Richmond  v.  Irons,  121  U.  S.  27,  61,  30 
L.  Ed.  864;  New  Orleans  Board  of  Liqui- 
dation V.  Hart,  118  U.  S.  136,  30  L.  Ed.  65. 
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LIQUORS. 


LIQUIDATED  DAMAGES.— See  the  title  Damages,  vol.  5,  p.  160. 
LINEAL  DESCENT. — See  the  title  Descent  and  Distribution,  vol.  5,  p. 

336. 

LIQUORS. — See  the  titles  Intoxicating  Liquors,  ante,  p.  518;  Revi;nue 
Laws.  The  word  "liquors"  is  frequently,  if  not  generally,  used  to  define  spirits 
or  distilled  beverages,  in  contradistinction  to  those  that  are  fermented.  Thus, 
in  the  Century  Dictionary,  one  of  its  definitions  is:  "An  intoxicating  beverage, 
especially  a  spirituous  or  distilled  drink,  as  distinguished  from  fermented  bev- 
erages, as  wine  and  beer."^ 


Liquidated. — The  word  liquidated  is  used 
in  dififerent  senses,  and,  as  applicable 
where  disputed  items  of  account  are 
referred  to  a  referee,  means  made  certain 
as  to  what  and  how  much  is  due;  made 
certain  by  agreement  of  parties  or  by 
operation  of  law.  Chicago,  etc.,  R.  Co.  v. 
Clark,  178  U.  S.  353,  372,  44  L.  Ed.  1099. 

Liquidated  accounts. — A  bill  of  lading 
for  goods  sent  to  a  purchaser,  and  not  ob- 
jected to  by  him,  amounts  to  a  liquidation 
of  an  account  within  a  statute  giving  in- 
terest on  "liquidating  accounts  between 
the  parties  and  ascertaining  the  balance," 
there  being  no  other  transaction  between 
the  parties.  Cooper  v.  Coates,  21  Wall. 
105,  22  L.  Ed.  481.  See  the  title  IN- 
TEREST, ante,  p.  223. 

Liquidation  of  duties. — The  term  liqui- 
dated, as  applicable  to  the  ascertainment 
and  liquidation  of  duties  by  a  collector  of 
customs  under  §  2931  of  the  Revised  Stat- 
utes, means  that  the  entry  has  been  passed 
regularly  through  the  various  divisions  of 
the     collector's     office,     and     the     duties 


thereon  have  been  finally  ascertained  and 
fixed  by  the  custom  officials.  Merritt  v. 
Cameron,  137  U.  S.  542,  544,  34  L.  Ed. 
772.  See,  generally,  the  title  REVENUE 
LAWS. 

1.  Liquors. — Hollender  v.  Magone,  149 
U.  S.  586,  589,  37  L.  Ed.  860,  and  in  that 
case  it  was  held  that  beer  was  not  within 
the  term  liquors  as  found  in  the  proviso 
in  schedule  H,  act  of  March  3,  1883,  22 
Stat.  505,  c.  121,  providing  that  there  shall 
be  no  allowance  for  breakage,  leakage  or 
damages  on  wines,  liquors,  cordials,  or  dis- 
tilled spirits.  The  court  said:  "In  one  par- 
agraph in  this  section  we  find  this  combi- 
nation: 'Cordials,  liquors,  arrack,  absinthe, 
kirschwasser,  ratafia,  and  other  similar 
spirituous  beverages  or  bitters,  containing 
spirits.'  Obviously  the  word  liquors  here 
means  liqueurs,  that  being  the  name  of  the 
kind  of  drinks  of  the  same  general  nature 
as  those  specially  mentioned.  This  is 
obvious  not  alone  because  of  the  rule 
noscitur  a  sociis,  but  by  a  reference  to 
the    language    found   in   prior   tarifif  acts." 


LIS  PENDENS. 

BY    JOHN    CAtLAN    BROOKS. 

I.   Doctrine  of  Lis  Pendens,   1052. 

A.  Statement  of  Rule,  1052. 

B.  Reason  for  Rule  and  Exceptions,  1052. 

C.  Requisites  and   Extent,   1052. 

1.  Jurisdiction  of  Court,   1052. 

2.  Claimant  Must  Be  Impleaded,  1052. 

3.  Necessity   for  Continuous  Litigation,   1052. 

4.  Service  of   Process,   1052. 

5.  Recordation,  1052. 

II.   Time  from  Which  Third  Parties  Are  Chargeable,   1052. 
.       A.  In  General,  1052. 

B.  Rule  under  Statute,  1053. 

III.  Duration   and   Discontinuation,    1053. 

A.  Reasonable   Diligence   in   Prosecution,   1053. 

B.  Final  Decree  Terminating  Lis  Pendens,   1053. 

IV.  Property  within  the  Rule  of  Lis  Pendens,  1054. 

A.  Real  Property,   1054. 

B.  Personal   Property,    1054. 

1.  General  Rule,  1054. 

2.  Exceptions,    1054. 

a.  Negotiable  Securities,    1054. 

b.  Articles  of  Ordinary  Commerce,   1054. 

V.   Lis  Pendens  as  Incidental  to  Particular  Proceedings,   1054. 

A.  Suits   to    Foreclose    Mortgages,    1054. 

B.  Attachment  Suits,  1054. 

C.  Actions  of  Ejectment,    1055. 

D.  Creditor's    Suits,    1055. 

E.  Injunction  Suits,  1055. 

VI.   Persons  Bound  by  Lis  Pendens,  1055. 

VII.   Parties,   1055. 

A.  Right  of  Assignee  to  Be  Made  Party,  1055. 

B.  Right  of  Purchaser  to  Be  Made  Party,  1055. 

CROSS   REFERENCES. 

See  the  titles  Abatement,  Revival  and  Survival,  vol.  1,  p.  15;  Assign- 
ments, vol.  2,  p.  549;  Attachment  and  Garnishment,  vol.  2,  p.  660;  Bank- 
ruptcy, vol.  2,  p.  792;  Bonds,  vol.  3,  p.  382;  Creditors'  Suits,  vol.  5,  p.  22\ 
Ejectment,  vol.  5,  p.  695;  Injunctions,  vol.  6,  p.  1022;  Judgments  and 
Decrees,  ante,  p.  544;  Laches,  ante,  p.  790;  Limitation  oe  Actions  and 
Adverse  Possession,  ante,  p.  900;  Mortgages  and  Deeds  of  Trust;  Notice; 
Parties;    Recording  Acts;    References;    Res  Adjudicata. 

As  to  rules  applicable  to  another  suit  pending,  see  the  title  Abatement,  Re- 
vival AND  Survival,  vol.  1,  p.  15.  As  to  rule  in  regard  to  negotiable  securities, 
see  the  title  Bills,  Notes  and  Checks,  vol.  3,  p.  302.  As  to  effect  of  assign- 
ment pendente  lite,  see  the  title  Assignments,  vol.  2,  p.  596.  As  to  effect  of 
submission  of   pending   suits,   see   the   title   Reference.     As   to   prosecution   or 
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defense  of  pending  suits  by  trustee  or  assignee  in  bankruptcy,  see  the  title 
Bankruptcy,  vol.  2,  p.  958.  As  to  purchasers  pendente  lite  being  bound  by 
decree,  see  the  title  Rts  Adjudicata. 

I.   Doctrine  of  Lis  Pendens. 

A.  Statement  of  Rule.— The  established  rule  is  that  a  lis  pendens,  duly 
prosecuted,  and  not  collusive,  is  notice  to  a  purchaser  so  as  to  afifect  and  bind 
his  interest  by  the  decree;  and  the  lis  pendens  begins  from  the  service  of  the 
subpoena  after  the  bill  is  filed.i  In  other  words,  "all  persons  dealing  with  prop- 
erty are  bound  to  take  notice  of  a  suit  pending  with  regard  to  the  title  thereto, 
and  will,  on  their  peril,  purchase  the  same  from  any_  of  the  parties  to  the 
suit, "2  and  a  court  is  not  bound  to  take  notice  of  any  interest  acquired  in  the 
subject  matter  of  the  suit,  pending  the  dispute.^ 

B.  Reason  for  Rule  and  Exceptions. — Whilst  the  doctrine  of  constructive 
notice  arising  from  lis  pendens,  though  often  severe  in  its  application,  is,  on 
the  whole,  a  wholesome  and  necessary  one,  and  founded  on  principles  affecting 
the  authoritative  administration  of  justice;  the  exception  to  its  application  is 
demanded  by  other  considerations  equally  important  as  affecting  the  free  opera- 
tions of  commerce,  and  that  confidence  in  the  instruments  by  which  it  is  carried 
on.  which  is  so  necessary  in  a  business  community.^ 

C.  Requisites  and  Extent — 1.  Jurisdiction  op  Court. — In  order  that 
right  to  real  property  and  personal  chattels  may  be  affected  by  lis  pendens,  they 
must  be  within  the  jurisdiction  of  the  court  and  subject  to  its  power.^ 

2.  Claimant  Must  Be  Impleaded. — To  affect  a  party  as  a  purchaser  pen- 
dente lite,  it  is  necessary  to  show  that  the  holder  of  the  legal  title  was  impleaded 
before  the  purchase  which  is  to  be  set  aside.  The  principle  applies  only  to  those 
who  acquire  an  interest  from  a  defendant  pendente  lite." 

3.  Necessity  eor  Continuous  Litigation. — In  order  for  the  doctrine  of  lis 
pendens  to  apply,  there  must  be  continuous  litigation.'^ 

4.  Service  of  Process. — See  post,  "Time  from  Which  Third  Parties  Are 
Chargeable,"  II. 

5.  Recordation. — Lav\r  in  Dakota. — In  order  to  charge  purchasers  of  prop- 
erty with  notice  of  the  pendency  of  a  suit,  it  was  necessary,  under  the  statutes 
of  Dakota,  to  file  a  lis  pendens  with  the  register  of  deeds  of  the  county  in  which 
the  land  is  situated,  containing  the  names  of  the  parties,  the  object  of  the 
action  and   a  description  of  the  property.^ 

II.   Time   from  Which  Third  Parties  Are   Chargeable. 
A.    In   General. — In  applying  the  doctrine  of  lis  pendens  to  the  case  of  a 

1.  Statement  of  rule. — Statement  of  5.  Jurisdiction  of  court. — Enfield  v.  Jor- 
rule  by  Chancellor  Kent  in  the  case  of  dan,  119  U.  S.  680,  693,  30  L.  Ed.  523; 
Murray  v.  Ballou,  1  Johns.  (N.  Y.)  ch.  566,  Brooklyn  v.  Insurance  Co.,  99  U.  S.  362, 
which  is  the  leading  American  case  on  the  25  L.  Ed.  416;  Empire  v.  Darlington,  101 
subject  of  lis  pendens.  County  of  Warren  U.  S.  87,  25  L.  Ed.  878;  Pana  v.  Bowler, 
V.  Marcy,  97  U.  S.  96,  106,  24  L.  Ed.  977,  107  U.  S.  529,  27  L.  Ed.  424.  See  the  title 
cited  in  Union  Trust  Co.  v.  Southern  BILLS,  NOTES  AND  CHECKS,  vol.  3, 
Inland   Nav.,  etc.,   Co.,  130   U.  S.   565,   571,  p.  302. 

32   L.   Ed.   1043;  Thompson  v.   Baker,   141  6.  Claimant  must  be  impleaded. — Miller 

U.   S.  648,  656,  35   L.   Ed.  889;   Lacassagne  v.  Sherry,  2  Wall.  237,  250,   17   L.   Ed.  827. 

V.  Chapuis,  144  U.  S.  119,  125,  36  L.  Ed.  368.  7.   Necessity  for  continuous  litigation.— 

2.  Notice  of  pendency. — County  of  War-  The  doctrine  of  lis  pendens  has  no  appli- 
ren  v.  ^^larcy,  97  U.  S.  96,  105,  24  L.  Ed.  cation  to  a  case  where  there  were  three 
977,  cited  in  Union  Trust  Co.  v.  Southern  distinct  and  independent  suits  with  an  in- 
Inland  Nav.,  etc.,  Co.,  130  U.  S.  565,  570,  terval  of  one  year  between  the  first  and 
32  L.  Ed.  1043.  second,  and  of  two  years    between   the    sec- 

3.  Court  not  bound  to  take  notice  of  in-  end  and  third.  Lee  County  v.  Rogers,  7 
terest  acquired.— Mechanic's  Bank  v.  Wall.  181,  19  L.  Ed.  160,  cited  in  County 
Seton,  1   Pet.  299,  310,  7  L.  Ed.  152.  of  Warren   v.   Marcy,   97   U.    S.  96,   105,   24 

4.  Reason    for    rule    and    exceptions. —       L.  Ed.  977. 

County  of  Warren  v.   Marcy,  97  U.  S.  96,  8.   Law  in   Dakota  as  to   recordation.— 

110,  24  L.  Ed.  977.  See  post,  "Exceptions,"  Smith  v.  Gale,  144  U.  S.  509,  526,  36  L.  Ed. 
IV,  B,  2.  52L    See  the  title  RECORDING  ACTS. 
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third  person  who  is  a  bona  fide  purchaser,  notice  is  held  to  begin  from  the 
date  of  service  of  the  subpcen?.  and  not  from  the  fihng  of  the  bilL^  The  set- 
tled rule,  also,  appears  to  be  that  where  the  subject  matter  of  the  suit  in  equity 
is  real  estate,  which  is  taken  into  the  possession  of  the  court  pending  the 
litigation,  by  the  appointment  of  a  receiver,  or  by  sequestration,  the  title  is  bound 
from  the  filing  of  the  bill;  and  any  purchaser,  pendente  lite,  even  if  for  a  val- 
uable consideration,  comes  in  at  his  peril. ^*^ 

B.  Rule  under  Statute. — In  Iowa,  by  statutory  enactment,  it  is  the  filing 
of  the  petition  affecting  real  estate,  and  not  the  delivery  or  service  of  process, 
that  creates  notice  to  third  parties  of  the  pendency  of  the  action,  and  prevents 
them  from  acquiring  an  interest  in  the  subject  matter  thereof  as  against  the  lien 
so  asserted. 1^ 

III.   Duration  and  Discontinuation. 

A.  Reasonable  Diligence  in  Prosecution. — An  unreasonable  delay  in 
prosecution,  so  far  as  third  persons  are  concerned,  loses  its  force  as  a  lis 
pendens.^- 

B.  Final  Decree  Terminating-  Lis  Pendens. — Lord  Bacon's  Twelfth 
Ordinance. — No  decree  bindeth  any  that  cometh  in  bona  fide  by  conveyance 
from  the  defendant  before  bill  exhibited,  and  is  made  no  party,  neither  by  bill 
nor  the  order;  but  where  he  comes  in  pendente  lite  and  while  the  suit  is  in 
full  prosecution,  and  without  any  color  of  allowance  or  privity  of  the  court, 
there  regularly  the  decree  bindeth,  but  if  there  were  any  intermission  of  the 
suit  or  the  court  made  acquainted  with,  the  court  is  to  give  order  upon  the 
special  matter  according  to  justice.^^ 


9.  General  rule. — Farmers'  Loan,  etc., 
€o.  V.  Lake  St.,  etc.,  R.  Co.,  177  U.  S.  51, 
60,  44  L.  Ed.  667;  Miller  v.  Sherry,  2  Wall. 
237,  250,  17  L.  Ed.  827.  See  ante,  "State- 
ment of  Rule,"  L  A. 

Service  of  process  of  publication  made. 
— The  pendency  of  a  suit  against  B.  can 
in  no  sense  be  held  constructive  notice  to 
S.,  in  receiving  a  deed  from  B.  after  the 
commencement  of  the  suit,  unless  the  proc- 
ess has  been  served,  or  publication  made, 
before  such  deed  was  executed.  Games 
V.  Dunn,  14  Pet.  322,  332,  10  L.  Ed.  476. 

10.  Real  estate  in  possession  of  court 
pending  litigation. — Wiswall  v.  Sampson, 
14  How.  32,  65,  14  L.  Ed.  322. 

Dealing  with  property  of  bankrupt. — 
Those  who  deal  with  the  property  of  a 
bankrupt  in  the  interval  between  the  filing 
of  the  petition  and  the  final  adjudication, 
■do  so  at  their  peril.  Bank  v.  Sherman,  101 
U.  S.  403,  406,  25  L.  Ed.  866.  See  the  title 
BANKRUPTCY,  vol.  2,  p.   792. 

11.  Rule  in  Iowa. — Fisher  v.  Shropshire, 
147    U.    S.    133,    143,  37    L.    Ed.    109. 

12.  Necessity  for  reasonable  diligence  in 
prosecution. — Where  plaintiff  obtained 
the  entry  of  a  verdict  by  consent,  subject 
to  the  opinion  of  the  court  upon  a  case  to 
be  made,  and  then  took  no  further  step 
to  obtain  judgment  for  nearly  thirty  years, 
the  delay  in  prosecution  would  certainly 
have  justified  the  court  in  dismissing  the 
action  on  its  own  motion.  So  far  as  the 
rights  of  third  parties  might  have  been 
affected  by  it,  as  a  lis  pendens,  it  had  lost 
its  force  without  such  a  dismissal,  for,  as  to 
innocent  strangers,  acquiring  interests  to 
be    affected    by    it,    it    would    have    been 


treated  as  abandoned  and  absolute.  Red- 
field  V.  Ystalyfera  Iron  Co.,  110  U.  S.  174, 
176,  28  L.  Ed.  109.  See  the  title  LACHES, 
ante,  p.  790. 

13.  Reasons  for  general  application  of 
rule. — This  rule  has  been  applied  with 
steadiness  to  all  cases  of  transfer  during 
the  progress  of  a  cause,  notwithstanding 
the  hardship  of  individual  cases,  from 
considerations  of  public  policy  and  con- 
veyance. Suits  would  be  interminable,  if 
the  rights  of  the  parties  could  be  disturbed 
by  mesne  conveyances  and  a  necessity 
imposed  for  the  introduction  of  other 
parties  upon  the  record.  The  apparent  ex- 
ception to  the  rule  arises  when  an  event 
occurs  which  deprives  the  party  on  the 
record  not  only  of  his  interest  in  the  sub- 
ject of  the  suit,  but  also  of  his  faculty  to 
comply  effectively  with  the  decree  of  the 
court.  In  such  a  case,  additional  parties 
are  necessary  to  enable  the  court  to  make 
an  operative  decree.  Secombe  v.  Steele, 
20   How.  94,   105,   15   L.   Ed.  833. 

As  to  purchasers  pendente  lite,  see  ante, 
"Statement  of  Rule,"  I,  A. 

As  to  rule  applicable  to  purchasers  pen- 
dente lite,  see  the  title  RES  ADTUDI- 
CATA._ 

Applicable  to  pendente  lite  purchaser 
only. — A  suit  not  prosecuted  to  a  decree 
or  judgment  is  not  constructive  notice 
to  a  person  not  a  pendente  lite  purchaser. 
Alexander  v.  Pendleton,  8  Cranch  462,  469, 
3   L.   Ed.   624. 

Purchaser  cannot  relitigate. — A  pur- 
chaser pendente  lite  cannot  relitigate,  in 
an  original,  independent  suit,  the  matters 
determined  in  the  suit  to  which  his  vendor 
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IV.    Property  within  the  Rule  of  Lis  Pendens. 

A.  Real  Property. — The  doctrine  of  lis  pendens  is  uniformly  applied  to 
land/'*  and  a  pending  suit  in  regard  to  real  estate  is  notice  to  all  the  world. ^^ 
The  maxim,  "Pendente  lite  nihil  innovetur,"  is  applied  in  real  and  mixed  ac- 
tions by  the  common  law.^^ 

B.  Personal  Property — 1.  General,  Rule. — Lis  pendens  applies  generally 
to  all  kinds  of  personal  property.^^ 

2.  Exceptions — a.  Negotiable  Securities. — See  the  title  Bills,  Notes  and 
Checks,  vol.  3,  p.  302.  As  to  corporate  bonds,  see  the  title  Municipal,  County^ 
State  and  Federal  Securities. 

b.  Articles  of  Ordinary  Commerce. — Articles  of  ordinary  commerce  are  not 
subject  to  lis  pendens.^^ 

V.  Lis  Pendens  as  Incidental  to  Particular  Proceedings. 

A.  Suits  to  Foreclose  Mortgages. — See  the  titles  Chattel  Mortgages^ 
vol.  3,  p.  765;  Mortgages  and  Deeds  oe  Trust. 

B.  Attachment    Suits. — A   pendente   lite   purchaser   is   affected   with   notice 


was  a  party.  Mellen  v.  Moline,  etc.,  Iron 
Works,  131  U.  S.  352,  371,  33  L.  Ed.  178. 

Subject  to  writ  of  possession  issued  on 
judgment. — It  is  well  settled,  in  regard  to 
land,  that,  when  a  suit  is  pending  in  re- 
gard to  it,  a  person  who  purchases  under 
the  defendant  pendente  lite  is  subject  to 
the  operation  of  a  writ  of  possession  if 
one  is  finally  issued  on  a  judgment  in  the 
suit.  Lacassagne  v.  Chapuis,  144  U.  S. 
119,  125,  36  L.  Ed.  368;  Walden  v.  Bodley, 
9  How.  34,  49,  13  L.  Ed.  36;  Terrell  v.  Alli- 
son, 21  Wall.  289,  22  L.  Ed.  634;  Tilton  v. 
Cofield,  93  U.  S.  163,  23  L.  Ed.  858;  County 
of  Warren  v.  Marcy,  97  U.  S.  96,  105,  24 
L.  Ed.  977;  Union  Trust  Co.  v.  Southern 
Inland  Nav.,  etc.,  Co.,  130  U.  S.  565,  570, 
571,  32  L.  Ed.  1043;  Mellen  z;.  Moline,  etc., 
Iron  Works,  131  U.  S.  352,  371,  33  L.  Ed.  178. 
See  the  title  POSSESSION,  WRIT 
OF. 

Who  are  bound  by  decree  in  equity. — 
Only  parties,  privies  or  purchasers  pen- 
dente lite  are  bound  by  a  decree  in  equity. 
Kerr  v.  Watts,  6  Wheat.  550,  5  L.  Ed.  328. 

Purchase  after  suit  brought  and  not 
from  party. — Where  two  persons  pur- 
chased the  premises  after  suit  brought 
for  their  sale,  but  not  from  a  party  to  such 
suit,  or  from  any  one  who  had  acquired 
his  interest  subsequent  to  its  commence- 
ment, they  do  not  come,  therefore,  within 
the  meaning  of  the  rule  which  makes  the 
decree  binding  upon  parties  purchasing 
pendente  lite.  Terrell  v.  Allison,  21  Wall. 
289,  293,  22  L.  Ed.  634. 

Corporation  organized  under  laws  of  an- 
other state. — The  fact  that  a  corporation 
was  organized  under  the  laws  of  another 
state,  does  not,  where  its  president  has 
all  the  time  been  president  during  the  liti- 
gation, relieve  it  from  the  rule  which  gov- 
erns purchasers  of  property  pending  liti- 
gation about  the  title.  Whiteside  v.  Hasel- 
ton,  110  U.  S.  296,  301,  28  L.  Ed.  152. 

14.  Uniformly  applied  to  land. — Count  j/^ 
of  Warren  v.  Marcy,  97  U.  S.  96,  106,  21 
L.   Ed.   977,    cited   in    Union   Trust    Co.   v. 


Southern   Inland   Nav.,  etc.,  Co.,  130  U.  S. 
565,  570,  33  L.  Ed.   1043. 

15.  Pending  suit  notice  to  all  the  world. 
— Lacassagne  v.  Chapuis,  144  U.  S.  119, 
124,  36  L.  Ed.  368. 

16.  At  common  law. — Secombe  v.  Steele, 
20  How.  94,   105,   15  L.   Ed.  833. 

17.  Statement  by  Chancellor  Kent. — 
In  the  case  of  Murray  v.  Lylburn,  2  John. 
(N.  Y.)  441,  decided  in  1817,  the  doctrine 
of  lis  pendens  was  held  to  apply 
to  choses  in  action  (in  that  case, 
a  bond  and  mortgage)  assigned  by 
one  of  the  parties  pendente  lite.  But 
the  chancellor,  with  wise  prevision,  in- 
dicated the  qualification  to  which  the 
rule  should  be  subject  in  such  cases. 
Speaking  of  the  trustees,  whose  acts  were 
in  question,  he  said:  "If  Winter  had  held 
a  number  of  mortgages,  and  other 
securities,  in  trust,  when  the  suit  was 
commenced,  it  cannot  be  pretended  that 
he  might  safely  defeat  the  object  of  the 
suit,  and  elude  the  justice  of  the  court,  by 
selling  these  securities.  If  he  possessed 
cash,  as  the  proceeds  of  the  trust  estate, 
or  negotiable  paper  not  due,  or  perhaps 
movable  personal  property,  such  as 
horse,  cattle,  grain,  etc.,  I  am  not  pre- 
pared to  say  the  rule  is  to  be  carried  so 
far  as  to  affect  such  sales.  The  safety  of 
commercial  dealing  would  require  a 
limitation  of  the  rule;  but  bonds  and 
mortgages  are  not  the  subject  of  ordinary 
commerce;  and  they  formed  one  of  the 
specific  subjects  of  the  suit  against 
Winter,  and  the  injunction  prohibited  the 
sale  and  assignment  of  them,  as  well  as 
of  the  lands  held  in  trust."  County  of 
Warren  v.  Marcy,  97  U.  S.  96,  106,  24  L. 
Ed.  977,  cited  in  Orleans  v.  Piatt,  99  U. 
S.   676,   682,  25   L.   Ed.   404. 

18.  Articles  of  ordinary  commerce. — 
County  of  Warren  v.  Marcy,  97  U.  S.  96, 
24  L.  Ed.  977;  Enfield  v.  Jordan,  119  U.  S. 
680,  30  L.  Ed.  523;  Union  Trust  Co.  v. 
Southern  Inland  Nav.,  etc.,  Co.,  130  U.  S. 
565,    32    L.    Ed.    1043. 
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of  the  rights  of  those  who  have  acquired  a  lien  upon   the  lands  purchased  by- 
levy  of  attachment,  and  his  rights  are  subordinate  to  theirs. ^^ 

0.  Actions  of  Ejectment. — Where  an  ejectment  suit  is  pending,  purchasers 
are  bound  to  take  notice ;  and  they  are  bound  as  alienees,  pendente  lite,  by  the 
proceedings  in  the  suit  after  the  alienation  as  their  vendor  was  bound.^" 

D.  Creditor's  Suits. — Creditor's  Bill  as  Lis  Pendens. — A  creditor's 
bill,  to  be  a  lis  pendens,  and  to  operate  as  a  notice  against  real  estate,  must  be 
so  definite  in  the  description  of  the  estate,  as  that  any  one  reading  it  can  learn 
thereby  what  property  is  the  subject  of  the  litigation.  If  it  is  not  so,  it  will  be 
postponed  to  a  junior  bill,  which  is;2i  and  a  creditor's  bill  could  not  operate 
as  constructive  notice,  where  the  party  who  holds  the  legal  title  is  not  a  party.-^ 

E.  Injunction  Suits. — A  suit  wherein  an  injunction  is  sought,  where  the 
suit  affects  property  interests  directly,  is  usually  lis  pendens.23 

VI.    Persons  Bound  by  Lis  Pendens. 
Attorney  for  Plaintiff  and  Purchaser  under  First  Decree. — A  person 
who  was  attorney  for  the  plaintiff,  and  purchaser  from  him  under  the  first  de- 
cree while  the  suit  was  pending,  was  a  purchaser  pendente  lite.^^ 

VII.   Parties. 

A.  Right  of  Assignee  to  Be  Made  Party. — If  a  person  pendente  lite 
takes  an  assignment  of  the  interest  of  one  of  the  parties  to  the  suit,  he  may,  if 
he  pleases,  make  himself  a  party  by  bill,  but  he  cannot  by  petition  pray  to  be 
admitted  as  a  party  defendant.  All  that  the  court  will  do  is  to  make  an  order 
that  the  assignor  shall  not  take  the  property  out  of  court  without  notice.^^ 

B.  Right  of  Purchaser  to  Be  Made  Party. — Purchasers  of  property  in- 
volved in  a  pending  suit  may  be  admitted  as  parties,  in  the  discretion  of  the 
court ;  but  they  cannot  demand,  as  of  absolute  right,  to  be  made  parties,  nor 
can  they  complain  if  they  are  compelled  to  abide  by  whatever  decree  the  court 
may  render,  within  the  limits  of  its  power,  in  respect  to  the  interest  their  vendor 
had  in  the  property  purchased  by  them  pendente  lite.^^ 

LITERARY  PROPERTY.— See  the  title  Copyright,  vol.  4,  p.  603. 

"LITHOGRAPH.  A  print  from  a  drawing  on  stone,  *  *  *  as  a  lith- 
ographic picture."^ 

LITIGIOUS  RIGHT.— The  Louisiana  code  defines  a  litigious  right,  as  fol- 
lows :  "A  right  is  said  to  be  litigious  whenever  there  exists  a  suit  or  a  contesta- 
tion on  the  same. "2 

LITTLE.— See  note  3. 

19.  Thompson  v.  Baker,  141  U.  S.  648,  — Secombe  v.  Steele,  20  How.  94,  107  15 
655,  35  L.  Ed.  889.  See,  also,  Tilton  v.  L.  Ed.  833.  See  the  titles  ASSIGN- 
Cofield,   93   U.   S.    163,    168,   23    L.    Ed.   858.        MENTS,    vol.    2,    p.    596;    PARTIES 

See    the    title      ATTACHMENT      AND  26.    Right  of  purchaser  to  be  made    party. 

GARNISHMENT,  vol.  2,  p.   683.  —Mellen  z/.  Moline,  etc..  Iron    Works,     131 

20.  Walden  v.  Bodley,  9  How.  34,  49,  U.  S.  352,  371,  33  L.  Ed.  178;  Eyster  v. 
13  L.  Ed.  36.  See,  generally,  the  title  Gaff,  91  U.  S.  521,  524,  23  L.  Ed.  403; 
EJECTMENT,  vol.  5,  p.  695.  Union  Trust  Co.  v.  Southern  Inland  Nav., 

21.  Creditor's  bill  as  lis  pendens. —  etc.,  Co.,  130  U.  S.  565,  32  L.  Ed.  1043.  See 
Miller   v.    Sherry,    2   Wall.   237,   17   L.    Ed.       the   title    PARTIES. 

827.  1.    Arthur  v.  Moller,  97  U.  S.  365,  368,  24 

22.  Person  holding  legal  title  must  be  L.  Ed.  1046.  In  this  case  chronolitho- 
party. — Miller  v.  Sherry,  2  Wall.  237,  17  graphs  were  held  subject  to  duties  as 
L.  Ed.  827.  printed    matter,    under    the    revenue    laws. 

23.  Injunction    as    lis    pendens. — Union  See  the  title  REVENUE  LAWS. 
Trust   Co.   V.    Southern    Inland    Nav.,    etc.,  2.    Cucullu   v.    Herandez,   103   U.   S.    105 
Co.,   130  U.  S.   565,  32   L.   Ed.   1043.  117,  26  L.   Ed.  322. 

24.  Attorney  for  plaintiff  and  purchaser  3.  A  title  more  or  less.— Where  there  is 
under  first  decree. — Gay  7'.  Parpart,  106  no  natural  boundary  or  descriptive  call 
U.  S.  679,  27  L-  Ed.  256.  See  ante,  "Final  for  the  termination  of  lines  of  a  tract  of 
Decree  Terminating  Lis  Pendens,"  III,  B.  land,  and  the  quantity  of  land  called  for  in 

25.  Right  of  assignee  to  be  made  party.  the  grant  is  "one  league  of  the  larger  size. 
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LIVE  ANIMALS.— See  the  title  Animals,  vol.  1,  p.  316. 

LIVERY  OF  SEISIN.— See  the  titles  Deeds,  vol.  5,  p.  252;  Estates,  vol. 
5,  p.  906. 

LIVE  STOCK.— See  the  titles  Animals,  vol.  1,  p.  316;  Carriers,  vol.  3,  p. 
619. 

LIVE  STOCK  INSURANCE.— The  adjudications  growing  out  of  policies 
covering  live  stock  relate  to  fire  and  marine  risk,  all  of  which  are  discussed  in 
the  articles  treating  those  branches  of  the  law  of  insurance.  See  the  titles 
Insurance,  vol.  7,  p.  66;    Marine  Insurance. 

LLOYD'S  ASSOCIATIONS.— See  the  title  Marine  Insurance. 

LOAD.— See  note  4. 


LOANS. 

CROSS  .REFERENCES. 

See  the  titles  Bailments,  vol.  2,  p.  782;  Chattel  Mortgages,  vol.  3,  p.  699; 
Corporations,  vol.  4,  p.  621 ;  Mortgages  and  Deeds  of  Trust  ;  Partner- 
ship ;   Pledge  and  Collateral  Security  ;   Railroads. 

As  to  a  deposit  in  a  bank  being  a  mere  loan  of  money,  see  the  title  Banks 
and  Banking,  vol.  3,  p.  9.  As  to  placing  of  funds  of  a  bank  on  permanent 
deposit  with  another  bank  as  constituting  a  loan,  see  the  title  Banks  and  Bank- 
ing, vol.  3,  p.  61.  As  to  "loans"  and  "discounts"  being  synonymous,  as  used  in 
the  national  banking  act,  see  the  title  Banks  and  Banking,  vol.  3,  p.  62.  As 
to  loans  made  to  a  person  to  pay  debts  arising  from  illegal  transactions,  see  the 
title  Illegal  Contracts,  vol.  6,  p.  750.  As  to  usurious  loans,  see  the  title 
Usury. 

Indications  of  a  Loan. — A  promise  to  return  the  money  borrowed,  is  one 
among  the  ordinary  indications  of  a  loan.^ 

Call  loans  are  regarded  as  payable  on  demand. ^ 

Loan  to  Be  Returned  in  Kind. — A  loan  for  consumption  to  be  returned  in 
kind  contemplates  a  restoration  not  of  the  identical  thing  loaned,  but  of  a  smi- 
ilar  article  equal  in  quantity,  and  if  no  return  be  made,  all  that  the  lender  can 
require  is  the  value  of  the  thing  which  should  have  been  returned  at  the  time 
when  the  contract  was  broken.  The  value  at  the  time  of  the  loan  is  not  to  be 
considered.     Both  parties  take  the  risk  of  appreciation  or  depreciation. ^ 

Fraudulent  Loan. — A  man  may  loan  money  or  bonds  and  not  be  responsible 
for  the  improper  use  of  the  money  or  securities  by  the  parties  to  whom  the  loan 
is  made ;  but  where  the  loan  is  not  an  ordinary  business  transaction,  the  com- 
pensation so  excessive  as  to  be  suspicious,  the  purpose  of  borrower,  the  accom- 
plishment of  an  act  not  merely  malum  prohibitum  but  malum  in  se;    and  there 

a  little  more  or  less,"  the  survey  must  only  stances    that    must    be    supposed    to    have 

include    a    league.      The'    words    "a    little  appeared    to    the    parties    at    the    time    of 

more  or  less"  must  be  rejected.    The  court  making  the  contract,  that  the  clause  meant 

said:     "We  reject  the  words  'a  little  more  while  the  vessel  was  at  Baker's  Island  for 

or    less,'    as    having     no     meaning      in      a  the   purpose   of  loading,  and   not   while   it 

system  of  location  and  survey  like  that  of  was    there    actually    loading;    although    a 

the   United   States,   and   that   the   claim   of  strict  literal  construction  would  favor  the 

the    grantee   is    valid     for     the      quantity  latter  meaning.     Reed  v.  Insurance  Co.,  95 

clearly  expressed."     United  States  v.  Fos-  U.  S.  23,  30,  24  L.  Ed.  348. 

sat,  20  How   413,  427,  15  L.  Ed.  944      See,  -^      Indications      of     loan.— Nichols      v. 

generally,    ihe   titles     PUBLTC      LANDS;  Pearson,   7   Pet.   103,   108,  8  L.   Ed.  624. 

VENDOR  AND  PURCHASER.  «    r>  i    i              d   -i       An           m  ,■       i 

4.  While  vessel  is  loading.-A  policy  of  r,^\^fJ'\TT~^^'}rfr  T^h'  m        " 

insurance     on     a     vessel     contained     this  Bank,  102  U.  S.  14,  46,  26  L.  Ed.  61. 

clause:     "The  risk  to  be  suspended  while  3.    Return    m    kmd.— Planters     Bank    7/. 

vessel   is   at    Baker's    Island   loading."     It  Union  Bank,  16  Wall.  483,  502,  21  L.  Ed. 

was    held    that    in   view     of     the      circum-  473. 
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are  surrounding  circumstances  and  testimony,  the  tendency  of  which  is  to  charge 
the  lender  with  knowledge  of  the  wrongful  purpose  of  the  borrower,  a  jury  may 
be  justified  in  holding  that  the  loan  was  made  with  intent  to  consummate  the 
wrong,  and  that  the  lender  must  share  in  the  responsibility  for  the  result  of  the 
wrong  contemplated  and  accomplished.'* 

Fulfillment  of  Contract  of  Loan. — The  legal  fulfillment  of  a  contract  of 
loan,  on  the  part  of  the  borrower,  is  repayment  of  the  money.^ 

LOAN,  TRUST  AND  SAFE  DEPOSIT  COMPANIES. 

CROSS   REFERENCES. 

See  the  titles  Banks  and  Banking,  vol.  3,  p.  1 ;  Corporations,  vol.  4,  p.  621 ; 
Trusts  and  Trusti^es. 

As  to  whether  a  trust  company  is  a  moneyed  corporation  in  New  York,  see 
the  title  Limitation  of  Actions  and  Adverse:  Possession,  ante,  p.  900.  As 
to  whether  the'  laws  of  New  York  in  regard  to  the  taxation  of  trust  companies 
discriminate  against  national  banks,  see  the  title  Taxation.  As  to  taxation  of 
trust  companies,  see  the  title  Taxation. 

Trust  Companies. — In  General. — Trust  companies  are  not  banks  in  the 
commercial  sense  of  the  word,  and  do  not  perform  the  functions  of  banks  in 
carrying  on  the  exchanges  of  commerce.^ 

Powers  of  Trust  Companies. — In  General. — The  powers  of  trust  com- 
panies are  those  conferred  upon  them  by  their  charters  and  the  general  law,^ 
and  the  exercise  by  them  of  any  other  powers  is  without  authoiity  and  ultra 
vires.2 

Power  of  Guaranty. — The  general  rule  is  that  trust  companies  have  no  im- 
plied power  to  lend  their  credit,  or  to  bind  themselves  by  accommodation  en- 
dorsements. They  may  guarantee  paper  owned  by  them  or  paper  which  they 
negotiate  in  due  course  of  business  and  the  proceeds  of  which  they  receive,  but 
the  naked  power  to  guarantee  the  paper  of  one  third  party  to  another  is  not  in- 
cidental to  the  powers  ordinarily  exercised  by  them.-* 

4.  Russell  v.  Post,  138  U.  S.  425,  34  L.  In  New  York  trust  companies  have  the 
Ed.  1009.  See  the  titles  CONSPIRACY,  following  powers:  To  receive  moneys  in 
vol.  3,  p.  1109;  EVIDENCE,  vol.  5,  p.  1033.       trust   and   to   accumulate   the   same    at    an 

Fraudulent  loan  of  slaves. — If  the  agreed  rate  of  interest;  to  accept  and  ex- 
owner  of  a  slave  permit  her  to  remain  in  ecute  all  trusts  of  every  description  com- 
the  possession  of  A.  for  four  years,  and  mitted  to  them  by  any  person  or  corpo- 
A.,  then,  without  the  assent  of  the  owner,  ration  or  by  any  court  of  record;  to  re- 
delivers her  to  B.,  who  keeps  her  four  ceive  the  title  to  real  or  personal  estate 
years  more,  the  possession  of  B.  cannot  on  trusts  created  in  accordance  with  the 
be  so  connected  with  the  possession  of  laws  of  the  state  and  to  execute  such 
A.,  as  to  make  it  a  fraudulent  loan,  within  trusts;  to  act  as  agent  for  corporations 
the  act  of  assembly  of  Virginia,  in  regard  in  reference  to  issuing,  registering,  and 
to  B.'s  creditors.  Auld  v.  Norwood,  5  transferring  certificates  of  stock  and 
Cranch  361,  3  L.  Ed.  126.  See,  generally,  bonds,  and  other  evidences  of  debt;  to  ac- 
the  title  FRAUDULENT  AND  VOL-  cept  and  execute  trusts  for  married  women 
UNTARY  CONVEYANCES,  vol.  6,  p.  in  respect  to  their  separate  property;  and 
^'''^-     <-,                     r  to  act  as   guardian  for  the  estates   of  in- 

5.  Contract  of  loan.— De  Wolf  z'.  fants.  Mercantile  Bank  v  New  York,  121 
Jojinson,  10  Wheat.  367,  383,  6  L.   Ed.  343.  U.    S.   138,   158,   30   L    Ed.   89.5. 

1.  Mercantile  Bank  z;.  New  York,  121  3.  ultra  vires.— Ward  v.  Toslin,  186  U. 
U.    S.    138,   159,   30    L.    Ed.   895.                                   S.    142.   46   L.    Ed.    1093. 

"Trust  companies  are  not  organized  4.  Power  to  guarantee  paper.— Ward  v 
primarily  for  banking  purposes;  they  are  Joslin.  186  U.  S.  142.  148,  46  L  Ed  1093 
designed  for  other  purposes,  as  pointed  in  Kansas.— A  corporation  was  organ- 
out  m  the  Mercantile  Bank  v.  New  York,  ized  under  the  general  laws  of  Kansas, 
l^'^r--  S-  1,3^'  30  L.  Ed.  895."  Jenkins  v.  Comp.  Laws,  Kan.  1885,  p.  210,  c.  23,  au- 
Nefi,  186  U.  S.  230,  237,  46  L.  Ed.   1140.  thorizing   the    creation    of   loan    and    trust 

2.  Powers.— Mercantile  Bank  v.  New  companies,  with  the  powers,  among  oth- 
York,  121  U.  S  138,  30  L.  Ed.  895;  Ward  ers,  "to  make  by-laws,  not  inconsistent 
IV.  Joshn,  186  U.  S.  142,  46  L.  Ed.  1093.  with    existing   laws,   for   the    management 

7  U  S  Enc— 67 
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Power  to  Loan,  Discount,  etc.— In  New  York  trust  companies  have  not 
the  power  to  loan,  discount  or  purchase  paper.^ 

Duty  to  Invest  Capital.— In  New  York  the  capital  of  trust  companies  is  re- 
quired to  be  invested  in  bonds  and  mortgages  on  unincumbered  real  estate  withia 
the  state  worth  double  the  amount  loaned  thereon,  or  in  stocks  of  the  United 
States  or  of  the  state,  or  of  the  incorporated  cities  of  the  state.<^ 

LOBBYING  CONTRACTS.— See  the  title  Illegal  Contracts,  vol.  6,  p.  743. 
LOCAL  AGENT.— See  the  title  SumxMONs  and  Process. 
LOCAL  AND  TRANSITORY  ACTIONS.— See  the  title  Venue. 
LOCAL  ASSESSMENTS.— See  the  title  Special  Assessments. 
LOCAL  IMPROVEMENTS.— See  the  title   Special  Assessments. 
LOCAL  OPTION.— See  the  title  Intoxicating  Liquors,  ante,  p.  518. 
LOCATE— LOCATION.— See,    generally,   the    titles    Public   Lands;    Rail- 
roads.    See  note  1. 

of  its  property,  the  regulation  of  its  af- 
fairs, and  for  the  transfer  of  its  stock; 
and  "to  enter  into  any  obligation  or  con- 
tract essential  to  the  transaction  of  its 
ordinary  affairs,"  and  with  the  restriction 
that  it  should  not  employ  its  stock,  means, 
assets,  or  other  property,  directly  or  in- 
directly, for  any  other  purpose  whatever, 
than  to  accomplish  the  legitimate  objects 
of  its  creation."  The  by-laws  provided 
for  a  loan  committee  with  power  to  dis- 
count or  purchase  bonds,  bills,  notes  and 
other  evidences  of  debt,"  but  did  not  em- 
brace the  power  to  guarantee.  The  cor- 
poration guaranteed  for  a  valuable  consid- 
eration a  note  given  by  one  third  party 
to  another.  Held,  the  guaranties  were 
eiven  without  authority  and  were  ultra 
vires.  Ward  v.  Joslin,  186  U.  S.  142,  148, 
46  L.  Ed.  1093. 

5  Power  to  loan,  discount  or  purchase 
paper.— Under  the  law  of  New  York,  pro- 
viding that  every  bank  or  banker  doing 
business  in  the  state  had  power  to  charge 
on  every  loan  or  discount  made,  or  upon 
any  evidence  of  debt,  interest  at  the  rate 
of  six  per  cent  per  annum,  it  was  held 
that  this  simply  places  trust  companies 
on  an  equality  with  banks,  whether  cor- 
porate or  individual,  in  respect  to  the 
matter  of  interest,  and  does  not  give  to 
trust  companies  power  to  loan,  discount 
or  purchase  paper.  Jenkins  v.  Metf,  18b 
U    S.  230,  233,  46  L.  Ed.  1140. 

And  whatever  powers  trust  companies 
had  in  respect  to  these  matters  were  given 
by  statutes  which  were  in  existence  before 
the  decision  in  Mercantile  Bank  v.  New 
York,  121  U.  S.  138,  30  L.  Ed.  895  Jen- 
kins V.  Neflf,  186  U.  S.  230,  233,  46  L.   Ed. 

6  Duty  to  invest  capital.— Mercantile 
BaAk  V.  New  York,  121  U.   S.   138,  159,  30 

L.  Ed.  89.^..  r   f      f 

1.  Location.— An  act  for  the  relief  of 
certain  inhabitants  in  Missouri  territory 
authorized  those  whose  lands  had  been 
materially  injured  by  earthquakes  to  locate 
a  like  quantity  of  land  on  any  of  the 
public  lands  of  the  said  territory.  The 
term  location   was   held   to   mean   a   com- 


pleted location,  and  became  such  upon  the 
surveyor's  return  of  the  survey  and  plat 
to  the  recorder  of  land  titles  to  be  filed 
and  recorded,  with  a  notice  designating 
the  tract  located  and  the  name  of  the 
claimant.  Hot  Springs  Cases,  92  U.  S.. 
698,  712,  23  L.   Ed.  690. 

Location  of  mining  claim. — "A  mining 
claim  is  a  parcel  of  land  containing  pre- 
cious metal  in  its  soil  or  rock.  A  location. 
is  the  act  of  appropriating  such  parcel,  ac- 
cording to  certain  established  rules.  It 
usually  consists  in  placing  on  the  ground,, 
in  a  conspicious  position,  a  notice  setting 
forth  the  name  of  the  locator,  the  fact  that 
it  is  thus  taken  or  located,  with  the  req- 
uisite description  of  the  extent  and 
boundaries  of  the  parcel,  according  to  the 
local  customs,  or,  since  the  statute  of  1872,, 
according  to  the  provisions  of  that  act. 
Rev.  Stat.,  §  2324.  The  location,  which  is 
the  act  of  taking  the  parcel  of  mineral 
land,  in  time  became  among  the  miners 
synonymous  with  the  mining  claim  orig- 
inally appropriated.  So,  now,  if  the  miner 
has  only  the  ground  covered  by  one  loca- 
tion, 'his  mining  claim'  and  location  - 
are  identical,  and  the  two  designations 
may  be  indiscriminately  used  to  denote  the 
same  thing.  But  if  by  purchase  he  ac- 
quires the  adjoining  location  of  his  neigh- 
bor— that  is,  the  ground  which  his 
neighbor  has  taken  up — and  adds  it  to  his 
own,  then  his  mining  claim  covers  the 
ground  embraced  by  both  locations,  and 
henceforth  he  will  speak  of  it  as  his 
claim."  Smelting  Co.  v.  Kemp,  104  U.  S. 
636,  649,  26  L.  Ed.  875.  See,  also,  Creede, 
etc.,  Min.  Co.  v.  Uinta  Tunnel  Min.  Co.,, 
196  U.  S.  337,  347,  49  L.  Ed.  501;  Del 
Monte  Min.  Co.  v.  Last  Chance  Min.  Co.,. 
171  U  S.  55,  74,  43  L.  Ed.  72.  And  see  the 
title  MINES  AND  MINERALS. 

Mere  possession  not  location. — A  loca- 
tion is  not  made  by  taking  possession 
alone,  but  by  working  on  the  ground,  re- 
cording and  doing  whatever  else  is  re- 
quired for  that  purpose  by  the  acts  of 
congress  and  the  local  laws  and  regula-^ 
tions.  Belk  v.  Meagher,  104  U.  S.  279,  284,. 
26  L.   Ed.  735. 
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LOCATOR.— See  Claim  as  Locator,  vol.  3,  p.  847.  And  see,  generally,  the 
titles  Mines  and  Minerals;   Public  Lands. 

LODE.— The  word  "lode"  as  used  in  the  United  States  mining  laws  means 
lines  or  aggregations  of  metal  embedded  in  quartz  or  other  rock  in  place  ;i  a 
body  of  mineral  or  mineral-bearing  rock,  within  defined  boundaries  in  the  gen- 
eral mass  of  the  mountain. ^ 

LODGES. — See  the  title   Beneficial  and  Benevolent  Associations    vol 
3,  p.  21L 

LOGS  AND  LOGGING. 

BY    GORDON    NELSON. 

I.    Surveying  and  Scaling,    1059. 

A.  By   Person   Designated   in   Contract,    1059. 

B.  By  Official  Inspector,   1060. 

C.  Liens   for   Services,    1060. 

D.  Evidence,    1060. 

II.   Booms  and  Boom  Companies,   1060. 

A.  License  and   Regulation,    1060. 

B.  Obstructing  Navigation,    1060. 

1.  By  Riparian  Owner,   1060. 

2.  Under   Statutory   Authority,    106L 

C.  Exclusive  Privileges,  1061. 

D.  Compensation  and  Lien  for  Services,  1062, 

III.   Tolls,   1062. 

CROSS   REFERENCES. 

See  the  titles  Constitutional  Law,  vol.  4,  p.  1 ;  Due  Process  oe  Law,  vol. 
5,  p.  499;  Corporations,  vol.  4,  p.  621;  Evidence,  vol.  5,  p.  1004;  Contracts, 
vol.  4,  p.  552;    Navigable  Waters;    Waters  and  Watercourses. 

As  to  symbolical  delivery  in  sale  of  logs,  see  the  title  Sales.  As  to  lost  logs, 
see  the  title  Salvage.  As  to  whether  description  of  logs  in  contract  amounts  to 
a  warranty,  see  the  title  Warranty.  As  to  timber  when  severed  becoming  per- 
sonalty and  as  to  title  thereof,  see  the  title  Trees  and  Timber.  As  to  confusion 
of  logs,  see  the  titles  Confusion  of  Goods,  vol.  3,  p.  1094;  Replevin.  As  to 
lien  for  towage,  see  the  title  Admiralty,  vol.  1,  p.  139.  As  to  value  of  land  for 
purpose  of  boom,  see  the  title  Eminent  Domain,  vol.  5,  p.  781.  As  to  taxation 
of  logs  by  state,  whether  interstate  commerce  or  not,  see  the  title  Interstate 
and  Foreign  Commerce,  ante,  pp.  295,  296,  464,  465.  See,  also,  the  title  Tax- 
ation. 

I.    Surveying  and  Scaling. 
A.    By  Person  Designated  in  Contract.— If  a  certain  person  is  designated 
in  the  contract  to  scale  and  measure  logs,  a  performance  of  that  duty  by  him  in 
the  customary  manner  will  be  binding  on  both  the  parties.^ 

1.  United  States  v.  Iron  Silver  Min.  Co.,  them  for  the  parties.  He  might  perform 
128  U.  S.  673,  679,  32  L-  Ed.  571;  Iron  that  duty  himself,  or  if  he  had  deputies 
Silver  Min.  Co.  v.  Mike,  etc.,  Min.  Co.,  who  usually  assisted  him  in  performing 
143  U.  S.  394,  404,  36  L.  Ed.  201.  tha*  work,  and  that  custom  was  known  to 

2.  Iron  Silver  Mining  Co  v.  Cheesman,  these  parties  at  the  time  the  contract  was 
116  U.  S.  529,  536,  29  L.  Ed.  712.  See  made,  then  he  might  properly  cause  the 
Davis  V.  Weibbold,  139  U.  S.  507.  35  L.  work  to  be  done  by  such  deputies  under 
Ed.  238.  And  see  the  title  MINES  AND  his  direction;  and  such  a  performance  of 
MINERALS.  the   duty  assigned  to  him   in   the   contract 

3.  Whether  the  logs  were  merchantable  would  be  a  lawful  performance  of  the 
or  not  was  to  be  determined  by  the  boom  same,  and  would  be  obligatory  upon  both 
master,  who  was  specially  designated  in  of  these  parties.  Leonard  v.  Davis,  1 
the  contract  to  count,  measure,  and  scale  Black   476,   481,    17    L.    Ed.    222.      See    the 
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B.  By  Official  Inspector, — By  statute  in  some  states,  scaling  and  measuring 
loo-s  in  a  chartered  boom  by  ofificial  inspectors,  is  compulsory.^ 

^C.  Liens  for  Services. — As  to  state  inspector  and  surveyor's  lien  for 
services  in  surveying  and  scaling,   see  the  title  DuE  Process  of  Law,  vol.   5, 

p.  616. 

D.    Evidence. — Scale  bills  properly  certified  by  an  official  inspector  are  com- 
petent evidence  of  the  amount  and  ownership  of  logs  surveyed  and  scaled.=^ 
II.   Booms  and  Boom  Companies. 

A.  License  and  Regulation. — The  business  of  booming  logs  is  a  lawful 
business  and  the  state,  having  control  over  rivers  wathin  its  limits  as  highways 
of  navigation,  may  license  boom  companies  and  regulate  their  conduct.-^ 

B.  Obstructing  Navigation — 1.  By  Riparian  Owner. — While  the  riparian 
owner  will  be  liable  for  erecting  an  unlawful  structure,  where  he  builds  a  pier 
obstructing  navigation,  without  license  or  authority  except  such  as  arises   from 


title  CONTRACTS,  vol.  4,  p.  552. 

2.  Section  2400  of  the  statutes  of  1894 
of  Minnesota  declaring  that  "the  surveyor 
general,  by  himself,  or  deputy,  shall  sur- 
vey all  logs  and  timber  running  out  of 
any  boom  now  chartered  or  which  may 
hereafter  be  chartered  by  law  in  his  dis- 
trict," plainly  indicates  that  the  survey  and 
scaling  in  case  of  a  chartered  boom  is  not 
solely  at  the  instance  of  the  owner  or 
owners  of  the  logs,  but  is  compulsory. 
Lindsay,  etc.,  Co.  v.  Mullen,  176  U.  S. 
126,  140,   44   L    Ed.   400. 

"The  legislature  of  Minnesota  has  given 
the  right  to  boom  companies  duly  incor- 
porated to  take  possession  of  the  great 
mass  of  floating  logs  coming  down  a 
stream,  and  requires  that  those  logs  thus 
taken  possession  of  shall  be  inspected  and 
scaled  under  the  supervision  of  some  state 
official.  In  that  way  each  individual  owner 
and  cutter  has  a  guarantee  of  safety  in  re- 
spect to  his  logs,  and  the  general  interests 
are  so  manifestly  subserved  that  there  can 
be  no  reasonable  doubt  of  the  legislative 
power  of  supervision,  inspection  and  scal- 
ing. And  the  language  of  the  statute  be- 
ing mandatory,  we  are  of  the  opinion  that 
such  was  the  intent  of  the  legislature,  and 
that  such  legislation  is  within  its  power." 
Lindsay,  etc..  Co.  v.  Mullen,  176  U.  S. 
126,   143.  44  L.   Ed.   400. 

3.  Whatever  suggestions  may  be  made 
as  to  the  incompleteness  of  these  scale 
trills,  they  were,  as  thus  certified  by  the 
surveyor,  competent  evidence,  and,  when 
taken  in  connection  with  the  other  evi- 
dence of  work  actually  done  by  the  sur- 
veyor general  and  his  deputies,  was  tes- 
timony fairly  tending  to  support  the  gen- 
eral finding  of  the  court.  Lindsay,  etc., 
Co.  V.  Mullen,  176  U.  S.  126,  143,  44  L.  Ed. 
400. 

4.  Lawful  business. — It  would  strike  a 
fatal  blow  at  the  legislation  of  many  of 
the  northwestern  states  and  an  immense 
volume  of  business  that  has  been  carried 
on  under  the  authority  of  that  legislation, 
to  hold  that  the  booming  of  logs  was  not 
a  lawful  business.  Lindsay,  etc.,  Co.  v. 
Mullen,   176  U.   S.   126,   138,  44   L.   Ed.   400. 


Chartered  by  law. — A  boom  company 
which  is  organized  under  a  general  law 
and  maintains  a  boom  is  as  much  "char- 
tered by  law,"  within  the  meaning  of  § 
2400  of  the  Minnesota  statute  of  1894,  as 
one  whose  organization  is  provided  for  by 
special  act.  Lindsay,  etc.,  Co.  v.  Mullen, 
176  U.   S.   126,   136,  44   L    Ed.   400. 

Authority  to  grant  license. — Where  the 
state  of  Minnesota  authorized  the  building 
of  a  boom  in  the  Mississippi  River  it  was 
held  that,  even  though  the  boom  extended 
across  the  main  channel  of  the  Mississippi 
and  into  the  territory  of  W^isconsin,  a 
private  party  could  not  maintain  an  action 
for  damages  on  the  ground  that  Minne- 
sota had  exceeded  its  jurisdiction  in  grant- 
ing such  rights.  Lindsa}\  etc.,  Co.  v.  Mul- 
len, 176  U.  S.  126,  152,  44  L  Ed.  400. 

The  state  may  grant  a  license  to  a  per- 
son to  construct  a  boom  in  the  Missis- 
sippi River  near  his  lands  but  if  the  state 
refuse,  the  United  States,  having  para- 
mount control  over  the  river,  may  grant 
such  license.  Boom  Co.  v.  Patterson,  98 
U.  S.  403,  409,  25  L.   Ed.  206. 

"In  Pound  v.  Turck,  95  U.  S.  459,  24  L. 
Ed.  525,  the  right  of  a  state  to  make  dams, 
booms  and  other  instrumentalities  to  be 
used  in  the  navigation  of  logs  and  lum- 
ber was  adjudged."  Li^dsa3^  etc.,  Co.  v. 
Mullen,  176  U.  S.  126,-14S,  44  L.  Ed.  400. 

Regulation. — "A  main  purpose  of  the 
boom  is  to  stop  and  collect  the  floating 
logs,  and  the  state  having  control  over 
the  river  as  a  highway  of  navigation  may 
make  such  provisions  for  the  use  of  that 
highway  by  the  different  parties  seeking 
to  use  it  as  will  prevent  any  injury  by  one 
upon  the  other.  Just  as  the  ordinary  land 
highways  are  free  to  the  use  of  the  pub- 
lic, yet  it  is  within  the  competency  of  the 
legislature  to  make  such  provisions  as  will 
prevent  the  use  by  one  working  injury  to 
others;  and  if  a  party  wishes  to  use  a 
highway  in  a  manner  which  may  tend  to 
work  injury  to  others,  he  cannot  complain 
if  the  legislature  interferes  and  provides 
some  means  for  preventing  such  injury. 
In  that  way  it  may  be  said  that  any  log 
owner  may  send   his   logs  down   the   river 
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his  ownership  of  adjacent  land,  he  may  have  a  boom  adjoining  his  land  for  the 
reception  of  logs,  if  he  tioes  not  thereby  impede  nagivation.^ 

2.  Under  Statutory  Authority. — In  the  absence  of  legislation  by  congress 
bearing  on  the  case,  a  statute  of  a  state  which  authorizes  the  erection  of  dams 
and  booms,  to  hold  logs,  across  a  navigable  river  which  is  wholly  within  her 
limits,  is  not  unconstitutional  and  a  party  is  not  liable  for  obstructing  the  nav- 
igation of  the  river  by  means  of  a  dam  which  he  has  erected  under  the  author- 
ity and  pursuant  to  the  requirements  of  such  a  statute.® 

C.  Exclusive  Privileges. — A  state  cannot  confer  upon  a  boom  company  the 
exclusive  use  of  a  navigable  river  or  exclusive  control  and  management  of  logs 
floating  in  it,  against  the  consent  of  their  owners.'^ 


without  the  use  of  the  boom,  and  when  he 
decides  to  avail  himself  of  the  boom  it 
cannot  be  said  that  he  is  deprived  of  his 
property  without  due  process  of  law  if 
he  is  compelled  to  subject  it  to  the  con- 
ditions which  the  legislature  prescribes 
for  the  use  of  such  boom."  Lindsay,  etc., 
Co.  V.  Mullen,  176  U.  S.  126,  146,  44  L- 
Ed.  400.  See  the  title  DUE  PROCESS 
OF  LAW,  vol  5,  p.  499. 

5.  Riparian  owner. — A  pier  erected  in 
the  navigable  water  of  the  Mississippi 
River  for  the  sole  use  of  the  riparian 
owner,  as  part  of  a  boom  for  saw  logs, 
without  license  or  authority  of  any  kind, 
except  such  as  may  arise  from  his  owner- 
ship of  the  adjacent  shore,  is  an  unlawful 
structure,  and  the  owner  is  liable  for  the 
sinking  of  a  barge  run  against  it  in  the 
night.  Such  a  structure  differs  very  ma- 
terially from  wharves,  piers,  and  others  of 
like  character,  made  to  facilitate  and  aid 
navigation,  and  generally  regulated  by  city 
or  town  ordinances,  or  by  statutes  of  the 
state,  or  other  competent  authority.  They 
also  have  a  very  different  standing  in  the 
courts  from  piers  built  for  railroad  bridges 
across  navigable  streams,  which  are  au- 
thorized by  acts  of  congress  or  statutes 
of  the  states.  Atlee  v.  Packet  Co.,  21 
Wall.   389,   22   L.    Ed.   619. 

"Whilst  in  Atlee  v.  Packet  Co.,  21  Wall. 
389,  22  L.  Ed.  619,  we  held  that  a  pier  ob- 
structing navigation,  erected  in  the  river 
as  part  of  a  boom,  without  license  or  au- 
thority of  any  kind  except  such  as  arises 
from  the  ownership  of  the  adjacent  shore, 
was  an  unlawful  structure,  we  did  not 
mean  to  intimate  that  the  owner  of.  land 
on  the  Mississippi  could  not  have  a  boom 
adjoining  it  for  the  reception  of  logs  of 
his  own  or  of  others,  if  he  did  not  thereby 
impede  the  free  navigation  of  the  stream." 
Boom  Co.  V.  Patterson,  98  U.  S.  403,  409, 
25   L.  Ed.  206. 

As  to  rights  of  riparian  owner,  see, 
generally,  the  title  NAVIGABLE  WA- 
TERS. 

6.  Pound  V.  Turck,  95  U.  S.  459,  24  L. 
Ed.   525. 

Where  a  state  statute  authorized  the 
construction  of  dams  entirely  across  the 
stream  and  booms,  with  sufficient  piers 
across  the  streams  to  stop  and  hold  all 
logs  and  other  things  which  may  float  in 


said  river,  such  statute  is  not  unconsti- 
tutional, in  the  absence  of  legislation  by 
congress  where  the  river  is  wholly  within 
the  limits  of  the  states;  and  a  party  is 
not  liable  for  obstructing  the  navigation 
of  the  river  by  means  of  a  dam  which  he 
has  erected  under  the  authority  and  pur- 
suant to  such  a  statute.  Pound  v.  Turck, 
95  U.   S.  459,  24   L.   Ed.  525. 

As  to  constitutionality  of  such  legisla- 
tion, see  the  title  CONSTITUTIONAL 
LAW,  vol.  4,  p.  1. 

"There  are  within  the  state  of  Wiscon- 
sin, and  perhaps  other  states,  many  small 
streams  navigable  for  a  short  distance 
from  their  mouths  in  one  of  the  great 
rivers  of  the  country,  by  steamboats,  but 
whose  greatest  value  in  water  carriage  is 
as  outlets  to  saw  logs,  sawed  lumber,  coal, 
salt,  etc.  In  order  to  develop  their  great- 
est utility  in  that  regard,  it  is  often  essen- 
tial that  such  structures  as  dams,  booms, 
piers,  etc.,  should  be  used,  which  are  sub- 
stantial obstructions  to  general  naviga- 
tion, and  more  or  less  so  to  rafts  and 
barges.  But  to  the  legislature  of  the 
state  may  be  most  appropriately  confided 
the  authority  to  authorize  these  structures 
where  their  use  will  do  more  good  than 
harm,  and  to  impose  such  regulations  and 
limitations  in  their  construction  and  use 
as  will  best  reconcile  and  accomodate  the 
interest  of  all  concerned  in  the  matter." 
Pound  v.  Turck,  95  U.  S.  459,  464,  24  L- 
Ed.  525. 

Unauthorized  boom. — A  statute  provid- 
ing that  booms,  sheer  booms  or  receiv- 
ing booms,  shall  be  so  built  as  to  allow 
free  passage  between  any  such  booms  and 
the  opposite  shore  for  all  bogits,  vessels  or 
steam  crafts  of  any  kind  whatsoever,  or 
for  ordinary  purposes  of  navigation,  does 
not  authorize  the  building  of  a  boom 
across  the  channel,  completely  blocking  it, 
although  such  boom  has  a  "trip"  for  let- 
ting vessels  through.  United  States  v. 
Bellingham  Bay  Boom  Co.,  176  U.  S.  211, 
44   L.   Ed.   437. 

As  to  authority  of  state  to  authorize  ob- 
structions to  navigation,  see  the  title 
NAVIGABLE  WATERS. 

7.  Exclusive  privileges. — The  clause  in 
the  charter  of  a  boom  company  author- 
izing and  requiring  it  to  receive  and  take 
the  entire  control  and  management  of  all 
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D.  Compensation  and  Lien  for  Services. — A  boom  company  is  entitled 
to  charge  reasonable  fees  for  its  services  and  the  legislature  has  the  power  to 
give  it  a  lien  for  the  services  rendered  on  the  logs  of  each  ovvner.^ 

III.   ToUs. 

Although  a  person  has  a  right  to  float  logs  down  a  navigable  river,  a  state 
can  fix  rates  of  toll  for  floating  logs  over  a  river  it  has  improved.^ 

LOG-ROLLING.— See  note  1. 

LONGEVITY. — See  references  under  Mortality  Tables. 
LOOKOUT.— See  the  title  Collision,  vol.  3,  p.  895,  et  seq. 
LOSS.— See  note  2. 


logs  and  timber  to  be  conveyed  to  any 
point  on  the  Mississippi  River  must  be 
held  to  apply  to  the  logs  and  timber  of 
parties  consenting  to  such  control  and 
management,  not  to  logs  and  timber  of 
parties  choosing  to  keep  the  control  and 
management  of  them  in  their  own  hands. 
The  Mississippi  is  a  navigable  river  above 
the  Falls  of  St.  Anthony,  and  the  state 
could  not  confer  an  exclusive  use  of  its 
waters,  or  exclusive  control  and  man- 
agement of  logs  floating  on  it,  against  the 
consent  of  their  owners.  Boom  Co.  v. 
Patterson,  98  U.  S.  403,  408,  25  L.  Ed.  206. 
As  to  right  of  individual  to  use  navigable 
waters,  '  see  the  title  NAVIGABLE 
WATERS. 

As  to  exclusive  privileges,  see,  gener- 
ally, the  title  CORPORATIONS,  vol.  4, 
p.   681. 

8.  Reasonable  charges.— "We  are  of 
opinion  that  the  improvement  made  _  m 
the  Mississippi  River  by  the  construction 
of  the  boom  and  its  works,  and  the  exac- 
tion of  reasonable  charges  for  the  use  of 
such  works,  including  fees  of  state  officials 
for  inspecting  and  scaling,  if  done  under 
state  authorit3%  cannot  be  considered  in 
any  just  sense  a  burden  upon  interstate 
commerce.  It  is  nothing  more  than  action 
upon  the  part  of  a  state  in  furnishing  ad- 
ditional facilities  for  the  navigation  of  the 
waterway,  and  for  such  additional  facilities 
reasonable  charges  may  be  exacted."  Lina- 
say,  etc.,  Co.  v.  Mullen,  176  U.  S.  126,  154, 
44  L.  Ed.  400. 

Lien. — Where  a  boom  company  is  char- 
tered by  a  state,  the  legislature  has  the 
power  to  give  it  for  its  own  protection 
a  lien  on  the  logs  of  each  owner.  Lindsay, 
etc.,  Co.  V.  Mullen,  176  U.  S.  126,  144,  44 
L.  Ed.  400. 

"It  must  be  borne  in  mind  that  while 
the  lien  is  given  for  the  services  rendered, 
the  use  of  the  facilities  of  the  boom  is  not 
compulsory.  We  do  not  mean  to  say  that 
a  log  cutter  may  throw  his  logs  loosely 
and  separately  into  the  river  and  let  them 
float  down,  trusting  to  luck  that  they  will 
do  no  injury.  Doubtless  any  one  may  make 
his  own  raft  and  send  it  down  the  stream, 
provided  he  places  in  charge  of  it  a  suffi- 
cient number   of  men   to   suitably  protect 


it  from  doing  injury  or  interfering  with 
others  in  their  use  of  the  stream."  Lind- 
say, etc.,  Co.  V.  Mullen,  176  U.  S.  126,  146, 
44  L.   Ed.  400. 

9.  Where  tolls  are  charged  under  a  stat- 
ute of  the  state  of  Michigan  authorizing 
the  board  of  control  to  fix  rates  of  toll 
for  the  floating  of  logs  and  timber  over 
the  improved  portion  of  the  Manistee 
River,  this  does  not  constitute  a  taking 
of  property  without  due  process  of  law. 
The  provision  that  the  navigable  streams 
shall  be  highways  without  any  tax,  impost, 
or  duty,  has  reference  to  their  navigation 
in  their  natural  state.  It  did  not  contem- 
plate that  such  navigation  might  not  be 
improved  by  artificial  means,  by  the  re; 
moval  of  obstructions,  or  by  the  making 
of  dams  for  deepening  the  waters,  or  by 
turning  into  the  rivers  waters  from  other 
streams  to  increase  their  depth,  and  for 
outlays  caused  by  such  works,  the  state 
may  exact  reasonable  tolls.  Sands  v.  Man- 
istee River  Imp.  Co.,  123  U.  S.  288,  296, 
31  L.  Ed.  149.  See  the  titles  DUE  PROC- 
ESS OF  LAW,  vol.  5,  p.  499;  NAVI- 
GABLE WATERS. 

1.  Log-rolling. — What,  in  the  technical 
vocabulary  of  politicians  is  termed  log- 
rolling, is  a  misdemeanor  at  common  law, 
punishable  by  indictment.  ^Marshall  z'. 
Baltimore,  etc.,  R.  Co.,  16  How.  314,  336, 
14  L.  Ed.  953.  See  the  title  ILLEGAL 
CONTRACTS,  vol.  6,  p.  743. 

2.  Loss  arising  from  petroleum. — See 
the  title  INSURANCE,  ante,  p.  136. 

Loss  by  causes  beyond  control. — A  bill 
of  lading  contained  the  following  clauses: 
"It  is  also  mutually  agreed  that  the  car- 
rier shall  not  be  liable  for  loss  or  dam- 
age occasioned  by  causes  beyond  his  con- 
trol, by  the  perils  of  the  sea,  or  other 
waters."  It  was  held  that  a  wrongful 
jettison  of  the  sound  cattle  by  the  act  of 
the  carrier's  servants  could  not  reason- 
ably be  considered  as  a  "loss  or  damage 
occasioned  by  causes  beyond  his  control, 
by  the  perils  of  the  sea,  or  other  waters." 
Compania  La  Flecha  v.  Brauer,  168  U.  S. 
104.  123,  42  L.  Ed.  398.  See  the  title 
CARRIERS,  vol.  3,  p.  604. 

Loss  by  fire. — As  to  a  stipulation  releas- 
ing a  carrier  from  liability  for  loss  by  fire 
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inot  relieving  the  carrier  when  caused  by 
negligence,  see  the  title  CARRIERS,  vol. 
■3,  p.  604. 

Loss  by  sea  or  other  unavoidable  acci- 
dent.-— See  Durousseau  v.  United  States,  6 
Cranch  307,  322,  3  L.  Ed.  232.  And  seethe 
title  EMBARGO  AND  NONINTER- 
COURSE  LAWS,  vol.  5,  p.  741. 

Utter  loss.— See  the  title  BOTTOMRY 
AND  RESPONDENTIA,  vol.  3,  p.  457. 
And  see,  generally,  the  title  MARINE  IN- 
•-SURANCE. 

1.  "The  term  lost  art  is  applicable  pe- 
•culiarly  to  certain  monuments  of  antiquity 
still  remaining  in  the  world,  the  process  of 


whose  accomplishment  has  been  lost  for 
centuries,  has  been  irretrievably  swept 
from  the  earth,  with  every  vestige  of  the 
archives  or  records  of  the  nations  with 
whom  those  arts  existed,  and  the  origin  or 
even  the  identity  of  which  process  none 
can  certainly  establish."  Gayler  v.  Wilder, 
10   How.  477,  507,   13   L.   Ed.   504. 

Lost  or  not  lost. — As  to  insurance  on 
property  "lost  or  not  lost"  being  a  valid 
stipulation  for  indemnity  against  past  as 
well  as  future  losses,  see  Hooper  v.  Rob- 
inson, 98  U.  S.  528,  537,  25  L-  Ed.  219;  In- 
surance Co.  V.  Folsom,  18  Wall.  237,  251, 
21  L.  Ed.  827.  And  see  the  title  MARINE 
INSURANCE. 


LOST  INSTRUMENTS   AND   RECORDS. 

BY  ERNEST   P.   STEINHAUER. 

I.  Lost  Instruments,  1064. 

A.  Jurisdiction  of  Actions  on  Lost  Instruments,   1064. 

B.  Evidence  to  Establish  Lost  Instruments,  1064. 

1.  Existence  and   Loss,   1064. 

2.  Contents,  1065. 

a.  In  General,   1065. 

b.  Best  Evidence  Rule,  1066. 

(1)  Statement  and  Limitations,   1066. 

(2)  Necessity   for  Proof  by  Notarial   Copy,   1068. 

(3)  Necessity   for  Special   Count  in  Declaration,    1068 

3.  Province  of  Court  and  Jury,   1068. 

C.  Loss  of  Letters  Which  Were  Evidence  in  Court  Below,   1068. 

II.  Lost  Records,   1068. 

A.  Proof  of  Existence  and   Loss,   1068. 

B.  Proof  of  Contents,  1069. 

C.  Appeal  and  Error,  1069. 

CROSS   REFERENCES. 

See  the  titles  Ancient  Documents,  vol.  1,  p.  313;  Best  and  Secondary 
Evidence,  vol.  3,  p.  214;  Biles,  Notes  and  Checks,  vol.  3,  p.  257;  Doc- 
umentary Evidence,  vol.  5,  p.  431;  Evidence,  vol.  5,  p.  1004;  Ijmitation 
OE  Actions  and  Adverse  Possession,  ante,  p.'  900;  Records. 

As  to  admissibility  of  copy  of  lost  instrument  to  prove  that  the  original  is  an 
ancient  instrument,  see  the  title  Ancient  Documents,  vol.  1,  p.  314.  As  ta 
presumption  against  1  '.ink  arising  from  loss  of  bill  sent  to  it  to  collect,  see  the 
title  Banks  and  Banking,  vol.  3,  p.  1.  As  to  right  of  bona  fide  holder  for 
value  of  lost  note  or  bill  of  exchange,  see  the  title  Biles,  Notes  and  Checks, 
vol.  3,  p.  307.  As  to  granting  a  bill  of  review  because  of  discovery  of  lost 
paper,  see  the  title  Bills  oe  Review,  vol.  3,  p.  249.  As  to  proving  contents  of 
lost  deposition  by  competent  evidence,  see  the  title  Depositions,  vol.  5,  p.  330. 
As  to  aflidavit  of  loss  of  instrument  made  ground  for  disclosure,  see  the  title 
Discovery,  vol.  5,  p.  353.  As  to  necessary  parties  in  a  court  of  equity  for  a 
bill  of  discovery  based  on  a  lost  instrument,  see  the  title  Discovery,  vol.  5,  p.. 
354.     As  to  matters  relating  to  lost  wills,  see  the  title  Wills. 

I.   Lost  Instruments. 

A.  Jurisdiction  of  Actions  on  Lost  Instruments. — A  court  of  equity 
has  jurisdiction  to  establish  a  lost  deed,  and  this  is  so  even  though  in  an  action 
at  law  proof  of  the  fact  might  be  allowed  to  be  made.^ 

B.  Evidence  to  Establish  Lost  Instruments — 1.  Existence  and  Loss. 
— Before  lost  instruments  can  be  proved  by  secondary  evidence,  their  former  ex- 
istence and  loss  must  be  first  established  by  competent  proof. ^     It  is  necessary 

1.    Jurisdiction. — Simmons    Creek    Coal  court  of  law,  a  profert  of  a  deed  has  been 

Co.  V.  Doran,  142  U.  S.  417,  449,  35  L.  Ed.  dispensed  with,  upon  a  special  declaration 

1062.  stating   the   loss   of   it."   Ware   v.    Hylton,. 

"In  case  of  a  lost  bond,  equity  will  set  3  Dall.  199,  265,  1  L.  Ed.  568. 

it  up  against  a  surety."    United  States  v.  2.     Existence     and     loss. — Improvement 

Price,  9  How.  83,  91,  13  L.  Ed.  56.  Co.  v.  Munson,  14  Wall.  442,  452,  20  L.  Ed. 

"If  a  bond  be  lost,  equity  has  long  since  867.     See    post,    "Proof    of    Existence    and 

afforded  a  remedy.     In  a  modern  case  in  a  Loss,"    II,   A.      And    see    the    title    BEST 
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to  prove  that  a  diligent  search  has  been  made  for  them  where  they  were  most 
hkely  to  be  found.  There  is  no  general  rule  as  to  the  degree  of  diligeiice  m 
making  the  search;  but  the  party  alleging  the  loss  is  expected  to  show  that  he 
has,  in  good  faith,  exhausted,  in  a  reasonable  degree,  all  the  source  of  informa- 
tion and  means  of  discovery  which  the  nature  of  the  case  would  naturally  sug- 
gest, and  which  were  accessible  to  him.^  But  the  rule  on  the  subject  does  not 
exact  that  the  loss  or  destruction  of  the  document  of  evidence  should  be  proved 
beyond  all  possibility  of  a  mistake.  It  only  demands  that  a  moral  certainty 
should  exist  that  the  court  has  had  every  opportunity  for  examining  and  decid- 
ing the  cause  upon  the  best  evidence  within  the  power  or  ability  of  the  litigant.* 
2.  Conte;nts — a.  In  General. — Where  the  existence  and  loss  of  a  written  in- 
strument has  been  satisfactorily  accounted  for,  evidence  of  its  contents  may  be 
shown.^ 


AND  SECONDARY  EVIDENCE,  vol.  3, 
p.  218. 

"There  is  no  doubt  about  the  right  of 
the  owner  of  a  bond  lost  or  stolen  to  sue 
on  it,  and  in  the  absence  of  it  to  give 
secondary  evidence  of  its  contents;  but 
the  very  statement  of  the  principle  as- 
sumes the  existence  of  the  instrument.  A 
bond  lost  or  a  bond  stolen  is  out  of  the 
personal  possession  and  control  of  the 
owner,  it  is  true;  but  it  is  also  an  instru- 
ment that  has  become  executed — to  which 
those  things  have  been  done  that  were 
needed  to  give  it  legal  existence  as  an 
actionable  obligation."  Young  v.  Claren- 
don Township,  132  U.  S.  340,  347,  33  L. 
Ed.   356. 

The  mere  fact  that  a  second  survey 
was  made  is  not  evidence,  even  after  a 
long  time,  as  against  another  confessedly 
first,  that  an  order  for  the  second  was 
made  by  the  board  of  property,  and  that 
the  order  has  been  lost.  And  although  the 
loss  of  such  an  order  may  be  presumed 
after  a  lapse  of  time,  yet  the  presumption 
can  be  made  only  where  the  order  is 
shown  by  some  kind  of  competent  proof 
to  have  once  existed.  Improvement  Co. 
V.   Munson,  14  Wall.  442,  20   L.   Ed.  867. 

Assuming  it  to  be  competent  to  estab- 
lish a  title  without  record  evidence,  still 
the  burden  is  on  the  claimant  to  prove 
that  the  grant  was  issued,  and  he  cannot 
give  parol  evidence  of  its  contents  with- 
out first  proving  its  existence  and  loss. 
United  States  v.  Knight,  1  Black  227,  17 
L.   Ed.  76. 

By  the  act  of  assembly  of  Virginia  of 
1758,  no  gift  of  a  slave  was  valid,  unless 
in  writing  and  recorded;  but  parol  evi- 
dence may  be  given  of  the  existence  of  a 
deed  of  gift,  to  show  the  nature  of  the 
possession  which  accompanied  the  deed. 
Spires  V.  Willison,  4  Cranch  398,  2  L.  Ed. 
659. 

"The  best  evidence  in  the  power  of  the 
parties  must  always  be  furnished,  and  the 
court  is  not  authorized  to  allow  secondary 
evidence  of  the  contents  of  certain  letters 
to  go  to  the  jury,  unless  it  is  shown  that 
they  were  either  lost  or  destroyed.  Simp- 
son &  Co.  V.  Dall,  3  Wall.  460,  474,  18  L. 
Ed.  265. 

3.  Must  maVe  diligent  search. — Simpson 


&  Co.  V.  Dall,  3  Wall.  460,  474,  18  L.  Ed. 
265.  See  the  title  BEST  AND  SECOND- 
ARY EVIDENCE,  vol.  3,  p.  221. 

"Lost  instruments  may  be  proved  by 
parol  testimony  where  it  is  shown  that 
the  instrument  once  existed  and  is  lost, 
and  the  proof  of  loss,  where  it  is  first 
shown  that  it  once  existed,  may  consist  of 
evidence  showing  diligent  and  unsuc- 
cessful _  search  and  inquiry  in  the  place 
where  it  was  usually  kept  or  in  which  it 
was  most  likely  to  be  found,  if  the  nature 
of  the  case  admitted  of  such  proof."  Im- 
provement Co.  V.  Munson,  14  Wall.  442, 
450,  20  L.   Ed.  867. 

A  sufficient  presumption  of  the  loss  or 
destruction  of  an  instrument,  to  let  in 
secondary  evidence,  is  afforded  by  proving 
the  instrument  of  an  ancient  date  and 
that  diligent  search  has  been  made  for  it. 
Patterson  v.  Winn,  5  Pet.  233,  242,  8  L. 
Ed.  108. 

Proof  of  loss  is  insufficient  to  support  a 
suit  in  equity  where  the  facts  show  that 
certain  papers  were  left  with  a  referee,  and 
could  not  be  recovered  on  inquiry,  and 
yet  no  search  was  made  in  the  files  of  the 
court  which  appointed  the  referee,  nor 
any  application  to  that  court  for  the  de- 
livery of  the  drafts.  Rogers  v.  Durant, 
106  U.  S.  644,  645,  27  L.  Ed.  303. 

"Search  must  be  made  where  the  lost 
paper  was  last  known  to  be."  De  Lane 
V.  Moore,  14  How.  253,  265,  14  L.  Ed.  409. 

4.  Extent  of  rule.— United  States  v.  Sut- 
ter, 21  How.  170,  175,  16  L.  Ed.  119.  See 
the  title  BEST  AND  SECONDARY  EVI- 
DENCE, vol.  3,  pp.  220,  221. 

5.  Contents.— See  the  title  BEST  AND 
SECONDARY  EVIDENCE,  vol.  3,  p.  218. 

Secondary  evidence  of  the  contents  of  a 
note  is  admissible,  although  it  does  not 
appear  that  the  note  was  destroyed;  the 
rule  with  respect  to  the  admission  of  the 
secondary  evidence,  is  not  so  restricted;  if 
the  original  is  lost,  by  accident,  and  no 
fault  is  imputable  to  the  party,  it  is  suffi- 
cient. Every  case  of  this  kind  must  de- 
pend, in  a  great  measure,  upon  its  own 
circumstances.  Renner  v.  Bank,  9  Wheat. 
581,  596,  6  L.  Ed.  166.  See  post,  "Proof 
of   Contents,"    II,    B. 

"It  is  an  axiom  in  the  law  of  evidence 
that   the    contents    of    any   written    instru- 
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b.  Best  Evidence  Rule — (1)  Statement  and  Limitations. — The  rule  es- 
tablished by  the  federal  supreme  court  as  to  the  introduction  of  sec- 
ondary evidence — that  it  must  be  the  best  which  the  party  has  it  in  his  power  to 
produce^ — is  to  be  so  applied  as  to  promote  the  ends  of  justice  and  guard  against 
frauds,  surprise,  and  imposition^  The  party,  after  proving  any  of  those  cir- 
cumstances, to  account  for  the  absence  of  the  original,  may  read  a  counterpart, 
or,  if  there  be  no  counterpart,  an  examined  copy,**  or,  if  there  should  not  be  an 


ment  may  be  proved  by  competent  evi- 
dence." Burton  v.  Driggs,  20  Wall.  125, 
134,   22    L.    Ed.    299. 

In  an  early  Pennsylvania  case  a  plain- 
tifif  was  examining  a  witness  to  prove  the 
purport  of  an  order  given  him,  and  it  was 
objected  that  the  order  itself  should  be 
produced,  but  the  court  held  that  the  oath 
■of  the  plaintiff  should  be  received  to  prove 
what  became  of  the  order,  and  after  being 
sworn,  accordingly,  and  proving  the  loss 
of  the  order,  he  was  allowed  to  proceed  in 
examining  the  witness  as  to  its  contents. 
De  Haven  v.  Henderson,  1  Dall.  424,  1 
L.   Ed.  206. 

Secondary  evidence  of  the  contents  of  a 
note  held  to  be  admissible,  where  the 
original  note  was  in  court  a  few  days  be- 
fore, and  introduced  in  evidence  against 
the  maker,  but  had  been  mislaid,  and  upon 
thorough  search  could  not  be  found.  Ren- 
ner  v.  Bank,  9  Wheat.  581,  596,  6  L.  Ed. 
166. 

A  statement  in  figures  of  the  value  of 
certain  merchandise  destroyed  by  fire, 
which  statement  professed  to  be  a  copy 
•of  another  and  original  statement  contained 
in  a  book — itself  destroyed  in  the  fire- 
accompanied  by  proof  that  on  a  certain 
day  the  witnesses  took  a  correct  in- 
ventory of  the  merchandise  and  that 
iu  was  correctly  reduced  to  writing 
by  one  of  them  and  entered  in 
the  volume  burnt,  and  that  what 
is  offered  is  a  correct  copy,  may,  on  a 
suit  against  insurers,  be  received  in  evi- 
dence to  fix  the  value  of  the  merchandise 
burnt,  even  though  there  be  no  independ- 
ent recollection  by  the  witnesses  affirm- 
ing to  the  correctness  of  the  original 
statement  of  what  they  found  the  value 
of  the  merchandise  to  be.  Insurance  Com- 
panies V.  Weides,  14  Wall.  375,  20  L.  Ed. 
894. 

6.  When  action  will  lie. — Cornett  v. 
Williams,  20  Wall.  226,  22  L.  Ed.  254; 
Minor  v.  Tillotson,  7  Pet.  99,  8  L.  Ed.  621; 
United  States  v.  Sutter,  21  How.  170,  175, 
16  L.  Ed.  119.  See,  generally,  the  title 
BEST  AND  SECONDARY  EVIDENCE, 
vol.   3,   p.   214. 

7.  Promote  ends  of  justice. — Cornett  v. 
Williams,  20  Wall.  226,  22  L.  Ed.  254; 
Renner  v.  Bank,  9  Wheat.  581,  596,  6  L. 
Ed.  166;  United  States  v.  Reyburn,  6  Pet. 
352,  8  L.  Ed.  424;  McPhaul  v.  Lapsley, 
20  Wall.  264,  22  L.  Ed.  344;  Minor  v. 
Tillotson,  7  Pet.  99,  8  L.  Ed.  621.  See  the 
title  BEST  AND  SECONDARY  EVI- 
DENCE, vol.  3,  p.  215. 

Best  that  nature  of  case  allows. — Riggs 


V.  Tayloe,  9  Wheat.  483,  486,  6  L.  Ed.  140. 
See  the  titles  BEST  AND  SECONDARY 
EVIDENCE,  vol.  3,  pp.  218,  220;  DOC- 
UMENTARY EVIDENCE,  vol.  5,  p.  431. 

Affidavit  as  to  cause  for  nonproduction 
of  lost  instrument. — Riggs  v.  Tayloe,  9 
Wheat.  483,  486,  6  L.  Ed.  140.  See  the 
title  BEST  AND  SECONDARY  EVI- 
DENCE, vol.  3,  p.  221. 

Loss  by  accident. — Secondary  evidence 
of  the  contents  of  written  instruments  is 
admissible,  wherever  it  appears  that  the 
original  is  destroyed  or  lost  by  accident, 
without  any  fault  of  the  party.  Renner  v. 
Bank,  9  Wheat.  581,  6  L.  Ed.  166. 

Destruction  by  fire. — Where  the  exist- 
ence of  a  deed  and  its  destruction  by 
fire  has  been  proved,  it  is  competent  to 
prove  its  contents.  Stebbins  v.  Duncan,  108 
U.   S.   32,  43,  27   L.   Ed.   641. 

Where  all  the  books,  papers  and  vouch- 
ers of  the  defendant,  relating  to  his  dis- 
bursements and  agency,  have  been  de- 
stroyed by  fire,  without  any  fault  of  his, 
a  case  is  presented  which  is,  of  necessity, 
open  to  the  admission  of  secondary  evi- 
dence. United  States  v.  Laub,  12  Pet.  1, 
6,  9  L.  Ed.  977. 

Where  the  records  of  a  court  were  all 
burnt  during  the  rebellion,  what  appeared 
to  be  a  copy  of  an  officially  certified  copy 
was  held  properly  received;  the  certified 
copy,  if  any  existed,  not  being  in  the  party's 
custody  or  plain  control,  and  there  being 
no  positive  evidence  that  it  existed,  though 
there  was  evidence  tending  to  show  that 
it  did.  There  is  nothing  in  the  act  of  con- 
gress of  March  3,  1871  (61  Stat,  at  Large, 
474),  providing  for  putting  in  a  permanent 
form  proof  of  the  contents  of  judicial 
records,  nor  in  the  statute  of  Texas  of 
February  11,  1850  (Paschall's  Digest,  Ar- 
ticle 4969),  on  the  same  subject,  which 
changes  this  rule.  Cornett  v.  Williams,  20 
Wall.  226,  22  L.  Ed.  254.  See,  also,  the 
title  BEST  AND  SECONDARY  EVI- 
DENCE, vol.  3,  p.  219,  et  seq.,  and  cross 
references  there  made. 

8.  By  copy. — Riggs  v.  Tayloe,  9  Wheat. 
483,  486,  6  L-  Ed.  140. 

Where  the  original  instruments  would 
be  submitted  to  the  jury  because  their 
execution  was  sufficiently  proved,  true 
copies  of  the  original  instruments  should 
also  be  admitted,  when  the  loss  of  the 
originals  is  incontestibly  proved.  Sicard 
V.  Davis,  6  Pet.   124,  8  L.  Ed.  342. 

If  a  township  plat  be  lost  or  destroyed, 
it  may  be  proved  by  a  copy;  and  memo- 
randa on  such  copy,  not  contained  in  the 
original,    if   accounted    for   and    explained. 
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•examined  copy,  he  may  give  parol  evidence  of  the  contents.^  The  extent  to 
which  the  rule  is  to  be  pushed  is  governed,  in  some  measure,  by  circumstances ; 
if  any  suspicion  hangs  over  the  instrument,  or  it  is  designedly  withheld,  a  more 
rigid  inquiry  should  be  made  into  the  reasons  for  its  nonproduction  ;i<^  but  where 
there  is  no  such  suspicion,  all  that  ought  to  be  required  is  reasonable  diligence 
to  obtain  the  original. ^^  Where  a  writing  has  been  voluntarily  destroyed,  with 
an  intent  to  produce  a  wrong  or  injury  to  the  opposite  party,  or  for  fraudulent 
purposes,  or  to  create  an  excuse  for  its  nonproduction,  the  secondary  proof 
ought  not  to  be  received;  but  in  cases  where  the  destruction  or  loss,  although 
voluntary,  happens  through  mistake  or  accident,  the  party  cannot  be  charged 
with  default. ^2 


will  not  exclude  the  copy  as  evidence  of 
the  contents  of  the  original,  even  though 
such  memoranda  be  a  translation  of  cor- 
responding memoranda  in  the  original. 
Hedrick  v.  Hughes,  15  Wall.  123,  21  L. 
Ed.   52. 

Illinois — Copy  containing  error. — Under 
the  Illinois  statute  a  certified  copy  of  a 
deed  from  the  recorder's  office  is  admis- 
sible, although  it  contains  a  clerical  error, 
where  it  is  proved  that  the  original  deed 
is  lost,  and  that  it  had  not  been  inten- 
tionally destroyed  or  disposed  of  for  the 
purpose  of  introducing  a  copy  thereof  in 
place  of  the  original.  Booth  v.  Tiernan, 
109    U.    S.    205,   207,   208,    27    L.    Ed.    907. 

Where  there  is  a  clerical  error  in  a 
certified  copy  of  a  deed,  which  is  admis- 
sible in  evidence,  the  error  may  be  proved 
"by  witnesses  who  have  read  the  original, 
or  by  a  copy  of  the  registry  of  the  deed 
as  entered  in  the  file  book.  Booth  v.  Tier- 
nan,    109    U.    S.    205,    210,    27    L.    Ed.    907. 

Under  the  statutes  of  North  Carolina 
regulating  the  conveyance  of  real  estate 
in  that  state,  no  copy  of  a  registered  copy 
of  a  deed  can  be  read  in  evidence  in  place 
of  the  original,  even  if  it  be  proved  that 
the  original  is  lost.  Olcott  v.  Bynum,  17 
Wall.    44,    21    L.    Ed.    570. 

Under  the  Texas  statute  a  certified  copy 
can  take  the  place  of  the  original,  only 
when  that  is  lost  or  cannot  be  procured. 
Younge  v.  Guilbeau,  3  Wall.  636,  640,  18 
L.  Ed.  262. 

In  order  to  render  a  certified  copy  of 
a  deed  admissible  in  evidence  in  Texas, 
it  must  be  filed  with  the  papers  in  the 
•cause  at  least  three  days  before  the  com- 
mencement of  the  trial;  but  the  affidavit 
of  loss  of  the  original  deed  need  not  be 
filed  until  the  trial.  Hanrick  v.  Barton, 
16   Wall.    166,   21   L.   Ed.   350. 

9.  By  parol  evidence. — Riggs  v.  Taylce, 
«  Wheat.  483,  486,  6  L.  Ed.  140.  See  the 
title    PAROL   EVIDENCE. 

"The  contents  of  written  instruments 
may  be  proved  by  parol,  when  it  is  shown 
that  the  instrument  itself  has  been  lost 
or  destroyed  under  such  circumstances  as 
to  show  the  loss  or  destruction  was  not 
the  voluntary  and  intentional  act  of  the 
party  claiming  a  benefit  under  its  pro- 
visions." United  States  v.  Pendell,  185  U. 
S.  189,  202,  46  L.  Ed.  866. 

Where   the   register's   book,   or   the   leaf 


supposed  to  contain  the  entry,  is  lost  or 
destroyed,  the  fact  of  selection  of  certain 
lands  may  be  proved  by  other  evidence — 
as,  that  the  lands  claimed  to  have  been 
so  selected  had  been  treated  and  sold  as 
school  lands  by  the  proper  state  authori- 
ties, near  to  the  period  when  the  selection 
should  have  been  made  also,  that  the 
original  township  plat  kept  in  the  reg- 
ister's office  had  a  memorandum  on  the 
lot  in  question  that  it  was  "reserved  for 
school."  Hedrick  v.  Hughes,  15  Wall.  123, 
21  L.  Ed.  52. 

On  proof  of  the  loss  of  the  written 
authority  issued  by  a  marshal  to  a  deputy 
whom  he  had  appointed,  it  is  permissible 
to  o fife r  oral  evidence  of  the  fact  of  ap- 
pointment and  of  the  services  of  the 
deputy.  Wright  v.  United  States,  158  U.  S. 
232,  238,  39   L.   Ed.  963. 

10.  Where  there  is  suspicion. — Minor 
V.  Tillotson,  7  Pet.  99,  8  L.  Ed.  621; 
Renner  v.  Bank,  9  Wheat.  581,  596,  6  L. 
Ed.  166. 

If  the  circumstances  will  justify  a  well- 
grounded  belief  that  the  original  paper  is 
kept  back  by  design,  no  secondary  evi- 
dence ought  to  be  admitted;  but  when  no 
such  suspicion  attaches,  and  the  paper 
is  of  that  description,  that  no  doubt  can 
arise  as  to  the  proof  of  its  contents,  there 
can  be  no  danger  in  admitting  the  sec- 
ondary evidence.  Renner  v.  Bank,  9 
Wheat.   581,  596,  6   L.   Ed.   166. 

If  a  written  contract  was  once  in  plain- 
tiff's possession,  the  presumption  is  that 
it  is  still  so,  and  it  is  necessary  to  do 
away  with  this  presumption,  or  the  sec- 
ondary evidence  must  be  excluded.  This 
can  be  done  if  the  loss  or  destruction  of 
the  paper  can  be  proved  by  a  disinter- 
ested witness.  De  Lane  v.  Moore,  14 
How.  253,  264,  14   L.   Ed.  409. 

11.  Where  there  is  no  suspicion. — Minor 
V.   Tillotson,   7   Pet.   99,   8    L.   Ed.   621. 

12.  Voluntary  destruction. — Riggs  v. 
Tayloe,  9  Wheat.  483,  487,  6  L.  Ed.   140. 

"In  this  case,  the  affiant  states  that  if 
he  tore  up  the  paper,  it  was  from  a  be- 
lief that  the  statments  upon  which  the 
contract  had  been  made  were  correct,  and 
that  he  would  have  no  further  use  for  the 
paper.  In  this  he  was  mistaken.  If  a 
party  should  receive  the  amount  of  a 
promissory  note  in  bills,  and  destroy  the 
note,  and  it  was  presently  discovered  that 
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(2)  Necessity  for  Proof  by  Notarial  Copy. — In  the  case  of  a  lost  note,  it  is 
not  necessary  that  its  contents  should  be  proved  by  a  notarial  copy;  all  that  is 
required  is  that  it  should  be  the  best  evidence  the  party  has  it  in  his  power  tc> 
produce.  ^^ 

(3)  Necessity  for  Special  Count  in  Declaration. — To  admit  secondary  evi- 
dence of  a  lost  note,  it  is  not  necessary  that  there  should  be  a  special  count  in  the 
declaration,  upon  a  lost  note.^-* 

3.  Province  of  Court  and  Jury. — "The  admissibility  of  evidence  of  the  loss 
of  a  deed,  or  other  written  instrument,  is  addressed  to  the  court,  and  not  to  the 
jury."i5 

C.  Loss  of  Letters  Which  Were  Evidence  in  Court  Belov^r. — Where 
letters,  a  part  of  the  evidence  in  the  court  below,  have  become  lost  or  mislaid,, 
everything  is  to  be  presumed  to  have  been  contained  in  them,  to  support  the 
opinion  of  the  court,  in  relation  to  their  contents ;  and  the  party  who  denies 
that  the  letters  authorized  the  decision  of  the  court  upon  them,  must  show,  by 
evidence,  their  contents.^® 

n.  Lost  Records. 
A.  Proof  of  Existence  and  Loss. — "The  rule  in  respect  to  judicial  record? 
is  that  before  inferior  evidence  can  be  received  of  their  contents,  their  exist- 
ence and  loss  must  be  clearly  accounted  for.  It  must  be  shown  that  there  wa.' 
such  a  record,  that  it  has  been  lost  or  destroyed,  or  is  otherwise  incapable  of 
being  produced."^''' 


the  bills  were  forgeries,  can  it  be  said 
that  the  voluntary  destruction  of  the  note 
would  prevent  the  introduction  of  evi- 
dence to  prove  the  contents  th-ereof;  or, 
if  a  party  should  destroy  one  paper,  be- 
lieving it  to  be  a  different  one,  will  this 
deprive  him  of  his  rights  growing  out  of 
the  destroyed  paper?  We  think  not.  Cases 
of  voluntary  destruction  of  papers,  aris- 
ing from  mistake,  as  well  as  from  acci- 
dent, might  be  multiplied  ad  infinitum.  In 
this  case,  the  evidence  offered  was  that  of 
the  subscribing  witness  to  the  writing; 
it  was  the  best  evidence  that  the  nature 
of  the  case  admitted,  which  was  in  the  pos- 
session or  power  of  the  party.  This  court 
is,  therefore,  of  opinion  the  circuit  court 
erred  in  refusing  to  let  the  said  evidence 
go  to  the  jury.  Riggs  v.  Tayloe,  9  Wheat. 
483,  487,  6  L.  Ed.  140. 

13.  Proof  by  notarial  copy. — Renner  v. 
Bank,  9  Wheat.  581,  6  L.  Ed.  166. 

14.  Necessity  for  special  count  in  decla- 
ration.—Renner  v.  Bank,  9  Wheat.  581,  6 
L.  Ed.  166. 

"It  it  objected,  lastly,  that  secondary 
evidence  was  not  admissible,  without  a 
special  count  in  the  declaration  upon  a 
lost  note.  The  English  practice  on  this 
subject  has  not  been  adopted  in  this 
country,  so  far  as  our  knowledge  of  it  ex- 
tends, and  to  require  a  special  count  upon 
a  lost  note,  would  be  shutting  the  door 
against  secondary  evidence,  in  all  cases 
where  the  note  was  lost,  after  declaration 
filed.  We  do  not  think  any  danger  of 
fraud  is  to  be  apprehended,  from  the  ad- 
mission of  such  evidence,  under  the  usual 
count  upon  the  note;  and  the  practice  in 
the  court  below  not  requiring  a  special 
count  in  such  cases,  no  error  was  com- 
mitted in  the  admission  of  the  evidence." 


Renner  v.   Bank,   9  Wheat.   581,  598,  6   L. 
Ed.    166. 

15.  Province  of  court  and  jury. — Riggs 
v.  Tayloe,  9  Wheat.  483,  485,  6  L.  Ed.  140. 

That  testimony  which  establishes  the 
loss  of  a  paper  is  addressed  to  the  court, 
and  does  not  relate  to  the  contents  of 
the  paper;  it  is  a  fact  which  may  be  im- 
portant, as  letting  the  party  in  to  prove 
the  justice  of  the  cause,  but  does  not  it- 
self prove  anything  in  the  cause.  Tayloe 
z'.  Riggs,  1  Pet.  591,  7  L.  Ed.  275;  De 
Lane  v.  Moore,  14  How.  253,  254,  14  L. 
Ed.  409. 

16.  Loss  of  letters,  which  were  evidence 
in  court  below. — Carroll  v.  Peake,  1  Pet. 
18,  7  L.  Ed.  34.  See,  also,  the  title  DOC- 
UMENTARY EVIDENCE,  vol.  5,  p.  459. 

17.  Proof  of  existence  and  loss. — Weath- 
erhead  v.  Baskerville,  11  How.  329,  360, 
13  L.  Ed.  717.  See  ante,  "Existence  and 
Loss,"  I,  B,  1.     See  the  title  RECORDS. 

"Unquestionably  lost  records  may  be 
proved  by  secondary  evidence,  but  their 
former  existence  and  loss  must  first  be 
established  by  competent  proof,  and  it  is 
clear  that  evidence  merely  showing  that 
they  do  not  exist  is  not  sufficient  to  es- 
tablish either  of  those  requirements."  Im- 
provements Co.  V.  Munson,  14  Wall.  442, 
452,  20  L.  Ed.  867. 

"The  inferior  evidence  to  establish  the 
existence  of  a  judicial  record  must  be 
something  officially  connected  with  it, 
such  as  the  journals  of  the  courts,  or  some 
other  entry,  though  short  of  the  judgment 
or  record,  which  shows  that  it  has  been 
judicially  made.  The  burning  of  an  office 
and  of  its  records  is  no  proof  that  a  partic- 
ular record  had  ever  existed.  *  *  *  If  that 
cannot  be  got,  the  result  must  be,  and  is, 
that  there  has   been   an   allegation  of  the 
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B.  Proof  of  Contents. — "It  is  an  axiom  in  laie  law  of  evidence  that  the 
•contents  of  any  written  instrument  lost  or  destroyed  may  be  proved  by  com- 
petent  evidence.      Judicial    records   may   be   proved    by   competent    evidence."^^ 

C.  Appeal  and  Error. — An  application  to  an  inferior  court  to  supply  a 
lost  record,  being  matter  addressed  to  its  discretion,  is  not  a  subject  for  writ  of 
•error. ^^ 

LOT.— See  note  1. 


^existence  of  a  record,  without  proof. 
There  is  no  way  of  bringing  it  to  the 
knowledge  of  others.  Nor  can  it  be  said 
to  be  known  certainly  by  him  who  asserts 
it."  Weatherhead  v.  Baskerville,  11  How. 
.329,  360,  13  L.  Ed.  717. 

By  the  law  of  Tennessee,  a  partition  is 
a  judicial  act  and  becomes  a  record.  It 
can  only  be  proved  as  such  records  may 
be,  and  when  it  is  alleged  to  have  been 
lost  or  destroyed,  its  contents  can  only 
be  reached  by  proofs  of  a  certain  and 
fixed  kind,  well  known  in  the  law.  In  the 
proper  sense  of  the  term  presumed,  the 
records  of  courts  are  never  so.  The  ex- 
istence of  an  ancient  record  of  another 
kind  may  sometimes  be  established  by 
presumptive  evidence.  But  that  is  not 
"done  without  very  probable  proof  that 
it  once  existed,  and  until  its  loss  is  sat- 
isfactorily accounted  for.  Weatherhead  v. 
Baskerville,  11  How.  329,  360,  13  L.  Ed. 
717. 

Evidence  that  a  book  or  other  record  is 
lost  cannot  avail  a  claimant  unless  it  be 
also  proved  that  the  grant  under  which 
the  claim  is  made  was  duly  and  properly 
entered  on  the  lost  record.  United  States 
V.   Knight,   1   Black  227,   17   L.   Ed.  76. 

18.  Proof  of  contents. — Burton  v. 
Driggs,  20  Wall.  12.5,  134,  22  L.  Ed.  299. 
See  ante,  "Contents,"   I,   B,  2. 

Where  the  original  recording  of  a 
county  was  made  in  a  temporary  book, 
and,  at  a  very  early  date  in  the  history 
of   the   county,   transcribed   by  the   deputy 


recorder,  under  the  general  supervision  of 
his  principal,  into  a  book  which  has  since 
been  recognized  as  part  of  the  public  rec- 
ords of  the  office,  and  the  original  book 
has  been  lost  or  destroyed,  it  is  sufficient 
to  justify  the  admission  of  the  other  in 
evidence.  Belk  v.  Meagher,  104  U.  S.  279, 
290,  26   L.   Ed.   735. 

"Secondary  evidence  of  a  lost  record, 
as  well  as  of  any  other  instrument,  is  ad- 
missible after  proof  of  the  loss;  but  in  this 
case  the  plaintiffs  filed  a  copy  from  the 
record  of  the  case  transmitted  to  this 
court,  and  the  circuit  court  was  quite  right 
in  allowing  the  loss  of  the  petition  to  be 
supplied."  Cook  v.  Burnley,  11  Wall.  672, 
676,  20  L.  Ed.  84. 

19.  Appeal  and  error. — See  the  title 
APPEAL  AND  ERROR,  vol.  1,  p.  996. 

1,  Lot. — The  words  "building,"  lot, 
"farm"  and  "any  kind  of  property  not 
herein  enumerated,"  contained  in  the  stat- 
ute of  North  Carolina  of  March  28,  1870, 
giving  a  lien  to  mechanics  and  laborers  on 
those  properties,  were  too  limited  in  their 
scope  to  justify  the  conclusion  that  the 
legislature  had  any  intention,  by  that  act, 
to  give  a  lien  upon  railroad  property  and 
should  not  be  interpreted  as  giving  a  lien 
upon  the  roadway,  bridges,  or  other  prop- 
erty of  a  railroad  company,  that  may  be 
essential  in  the  operation  and  mainte- 
nance of  its  road.  Buncombe  County 
Comm'rs  v.  Tommev,  115  U.  S  122.  128.  29 
L.  Ed.  305.  See  the  title  MECHANICS' 
LIENS. 
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CROSS   REFERENCES, 

See  the  titles  Actions,  vol.  1,  p.  96;  Assumpsit,  vol.  2,  p,  636;  Conspiracy, 
vol.  3,  p.  1099;  Constitutionai,  Law,  vol.  4,  p.  1;  Corporations,  vol.  4,  p. 
621;  Criminal  Law,  vol.  5,  p.  43;  Gambling  Contracts,  vol.  6,  p.  537; 
Gaming,  vol.  6,  p.  544;  Illegal  Contracts,  vol.  6,  p.  757;  Impairment  op 
Obligation  of  Contracts,  vol.  6,  p.  758;  Implied  Contracts,  vol.  6,  p.  888; 
Police  Power;    Postal  Laws. 

As  to  right  to  split  cause  of  action,  see  the  title  Actions,  vol.  1,  p.  112.  As 
to  necessity  for  overt  act  in  contract  of  conspiracy  for  carrying  on  a  lottery,  see 
the  title  Conspiracy,  vol.  3,  p.  1100.  As  to  power  of  congress  to  suppress  crime 
and  immorality  by  denying  the  use  of  the  mails,  see  the  title  Constitutional 
Law,  vol.  4,  p.  172.  As  to  sale  of  lottery  tickets  in  violation  of  state  law,  see 
the  title  Constitutional  Law,  vol.  4,  p.  213.  As  to  a  grant  made  by  legisla- 
ture of  the  state  to  a  lottery  company,  see  the  title  Corporations,  vol.  4,  p.  694.. 
As  to  state  constitutional  provisions  in  regard  to  lottery,  see  the  title  Corpora- 
tions, vol.  4,  p.  694.  As  to  necessity  for  plea  meeting  the  whole  cause  upon  an 
indictment  for  selling  lottery  tickets  and  keeping  gaming  tables,  see  the  title 
Criminal  Law,  vol.  5,  p.  109.  As  to  state  act  impairing  obligation  of  con- 
tracts, see  the  title  Impairment  oe  Obligation  of  Contracts,  vol.  6,  p.  758. 

I.   Definition. 

A  lottery  is  defined  as  "a  distribution  of  prizes  by  lot  or  chance  ;i  a  game  of 
hazard,  in  which  small  sums  of  money  are  ventured  for  the  chance  of  obtaining 
a  larger  value,  either  in  money  or  in  other  articles. "^  They  are  not  in  the  legal 
acceptation  of  the  term  mala  in  se,  but  may  properly  be  made  mala  prohibita.. 
They  are  a  species  of  gamhling  and  wrong  in  their  influences. ^ 

II.   What  Schemes  the  Term   "Lottery"  Embraces. 

A.    In  General. — In  law  the  term  '"lottery"  embraces  all  schemes  for  the  dis- 

1.  Definition. — Webster's  Diet.,  quoted  Definitions  to  the  same  affect  in  Cen- 
in  Horner  z'.  United  States,  147  U.  S.  449,  tury  and  Imperial  Dictionaries  are  quoted 
458,  37  L.  Ed.  237.  in  Horner  v.  United  States,  147  U.  S.  449, 

2.  Hazarding     small    sums    for    chance  458,  459,  37  L.  Ed.  237. 

c  f     obtaining     larger. — Worcester's    Diet.,  3.  Not  mala  in  se  in  legal  acceptance  of 

(  noted    in    Horner    v.    United    States,    147       termu — Stone  v.  Mississippi,  101  U.  S.  814, 
U.   S.   449,  459,  37  L.  Ed.  237.  25    L.   Ed.    1079,   cited   in    New   Orleans   v. 
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tribution  of  prizes  by  chance,  such  as  poHcy  playing,  gift  exhibitions,  prize  con- 
certs, raffles  at  fairs,  etc.,  and  includes  various  forms  of  gambling.'* 

B,  Form  of  Words  in  Charter  Immaterial. — The  form  of  words  con- 
tained in  a  charter  to  a  company  is  immaterial,  if  the  element  of  chance  is 
present.^ 

C.  Schemes  Involving  Certainty  and  Uncertainty. — Even  where  an  ele- 
ment of  certainty  goes  hand  in  hand  with  the  element  of  lot  or  chance  in  an  en- 
terprise offering  prizes,  the  former  does  not  destroy  the  existence  or  effect  of  the 
latter,  and  the  scheme  is  still  a  lottery.^ 

III.   Regulation  and  Prohibition. 

A.  Historical  Statement. — Most  of  the  governments  of  the  continent  of 
Europe  have  at  different  periods  raised  money  for  public  purposes  by  means  of 
lotteries,  and  a  small  sum  was  raised  in  America  during  the  Revolution  by  a 
lottery  authorized  by  the  continental  congress.'^  Both  state  and  private  lotteries 
have  been  forbidden  by  law  in  Great  Britain  and  the  United  States.^ 

B.  Regulations  by  Congress.— Postal  Laws  Suppressing  Lotteries. — 
Congress  for  the  purpose  of  suppressing  lotteries  has  prohibited  the  carriage 
through  the  mails  of  any  letter,  postal  card,  or  circular  concerning  any  lottery, 
so-called  gift  concert  or  other  similar  enterprise  offering  prizes  dependent  upon 
lot  or  chance,  or  any  list  of  the  drawings  at  any  lottery  or  similar  scheme,^  and 


Houston,  119  U.  S.  265,  275,  30  L.  Ed.  411. 

4.  In  general. — Century  Diet.,  quoted 
in  Horner  v.  United  States,  147  U.  S.  449, 
458,  37  L.  Ed.  237,  citing  in  Public  Clear- 
ing House  V.  Coyne,  194  U.  S.  497,  515,  48 
L.  Ed.  1092. 

As  to  what  schemes  were  held  to  be 
lotteries  in  a  number  of  state  courts,  see 
Horner  v  United  States,  147  U.  S.  449,  37 
L.  Ed.  237. 

Ordinary  sense  in  which  the  word  lot- 
tery is  used. — The  ordinary  sense  in  which 
the  word  lottery  is  used  involves  fixed 
prizes  and  the  allotment  of  the  prizes  to 
the  holder  of  number  tickets,  which  are 
drawn  from  a  box.  In  such  case  the  word 
"lot"  or  "chance"  attaches  only  to  the 
name  or  nuinber  of  the  ticket  drawn,  and 
not  to  the  amount  of  the  prize.  Public 
Clearing  House  v.  Coyne,  194  U.  S.  497, 
512,  48  L.  Ed.  1092. 

5.  Form  of  words  immaterial. — A  com- 
pany was  chartered  "to  receive  subscrip- 
tions, and  sell  and  dispose  of  certificates 
of  subscription  which  shall  entitle  the 
holders  thereof  to"  "any  lands,  books, 
paintings,  statutes,  antiques,  scientific 
instruments  or  apparatus,  or  any  other 
property  or  thing  that  may  be  ornamental, 
valuable,  or  useful,"  "awarded  to  them" 
"by  the  casting  of  lots,  or  by  lot,  chance 
or  otherwise."  It  was  held,  that  under  this 
form  of  words,  the  legislature  undoubtedly 
chartered  a  lottery  company,  having  all 
the  powers  incident  to  such  a  corporation. 
Stone  V.  Mississippi,  101  U.  S.  814,  817, 
25   L.   Ed.  1079. 

6.  Schemes  involving  certainty  and  un- 
certainty.— The  government  of  Austria 
offered  to  every  holder  of  a  100-florin 
bond,  if  it  were  redeemed  during  the  first 
year,  135  florins,  if  during  the  second  year, 
140  florins,  and  so  on,  with  an  increase  of 


5  florins  each  year,  until  the  sum  should 
reach  200  florins;  and  also  offered  to  the 
holder,  as  part  of  the  bond,  a  chance  of 
drawing  a  prize  varying  in  amount  from 
400  florins  to  250,000  florins.  Every 
holder  of  a  bond  had  an  equal  chance 
with  the  holder  of  every  other  bond  of 
drawing  one  of  such  prizes.  It  was  held 
that  whoever  purchased  one  of  the  bonds, 
purchased  a  chance  in  a  lottery,  or,  within 
the  language  of  the  statute,  an  "enterprise 
offering  prizes  dependent  upon  lot  or 
chance."  Horner  v.  United  States,  147 
U.   S.   449,  459,  37  L.   Ed.   237. 

A  plan  contemplated  that  each  person 
who  became  a  member  or  co-operator 
should  pay  a  certain  enrollment  fee,  and 
agree  to  pay  a  certain  sum  per  month  for 
five  years;  and  also  to  co-operate  by  in- 
ducing other  members  or  persons  to  be- 
come co-operators.  At  the  end  of  a  fixed 
period,  the  members  were  to  receive  a  cer- 
tain portion  of  the  funds  so  raised  de- 
nominated a  "realization."  The  success  of 
the  plan  obviously  depended  upon  con- 
stantly and  rapidly  increasing  the  number 
of  subscribers  or  co-operators.  There 
was  sure  to  be  a  loss  to  every  one  in- 
terested in  the  enterprise  as  soon  as  the 
number  of  new  members  ceased  to  in- 
crease. In  holding  this  scheme  a  lottery, 
the  court  said:  "The  scheme  lacks  the 
elements  of  a  legitimate  business  enter- 
prise, and  we  think  there  was  no  error 
in  -holding  it  to  be  a  lottery  within  the 
meaning  of  the  statute."  Public  Clearing 
House  V.  Coyne,  194  U.  S.  497,  48  L  Ed. 
1092. 

7.  Historical  statement. — Horner  v. 
United  States,  147  U.  S.  449,  37  L.  Ed.  237^ 

8.  Prohibition  in  Great  Britain  and 
United  States. — Horner  v.  United  States 
147   U.   S.   449,  458,  37   L.   Ed.   237. 

9.  Section    3894,    U.    S.    Rev.    Stat.,    as 
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the  transportation  from  any  foreign  country  or  from  one  state  to  another  in  the 
United  States  of  any  paper,  certificate,  or  instrument  purporting  to  represent  a 
ticket  in  a  lottery  is  forbidden. i*^  So  the  postmaster  general  is  authorized  by 
statute  to  issue  a  final  order  against  a  person  conducting  a  lottery.^! 

IV.   Legalized  Lotteries. 
A.    Incidents    of   a    Grant   by   Congress   to    a   Municipal    Corporation 

1,     Liability    for    Prize    Drawn. — A    municipal  corporation  empowered  by 

congress  to  authorize  the  drawing  of  lotteries,  is  liable  to  the  holder  of  a  ticket 
in  such  lottery  for  a  prize  drawn  against  its  number,  although  the  managers  by 
virtue  of  their  authority  have  sold  the  lottery  for  a  gross  sum.^^ 


amended  by  the  act  of  September  19,  1890, 
c.  908,  26  Stat.  465.  .     . 

As  to  what  constitutes  a  lottery  withm 
this  provision,  see  ante,  "What  Schemes 
the  Term  Lottery  Embraces,"   II. 

What  constitutes  circular  within  statute. 
— A  given  circular  that  contains  the  list 
of  series  of  drawings  in  an  Austrian  bond 
scheme,  and  the  amount  to  be  paid  for 
the  redemption  thereof,  together  with 
the  amount  of  prizes  to  be  drawn  by  lot 
or  chance,  is  a  circular  representing  a 
lottery  or  similar  scheme  within  the  in- 
hibition of  the  United  States  Revised  Stat- 
utes, §  3894.  Horner  v.  United  States,  147 
U.  S.  449,  37  L.  Ed.  237. 

What  constitutes  list  of  drawing  within 
statute. — A  list  of  the  drawings  by  chance 
•determining  the  sum  to  be  paid  for  the 
redemption  of  the  above  Austrian  bonds 
was  a  list  of  drawings  at  any  lottery  or 
similar  scheme  within  the  inhibition  of 
the  United  States  Revised  Statute,  §  3894. 
Horner  v.  United  States,  147  U.  S.  449, 
37  L.  Ed.  237. 

Constitutionality  of  act. — Section  3894 
of  the  United  States  Revised  Statutes, 
as  amended  by  act  of  congress  of  Sep- 
tember 19th,  1890,  excluding  from  the 
mails  circulars,  advertisements,  etc.,  con- 
cerning lotteries,  is  constitutional.  In  re 
Rapier,  143  U.  S.  110,  36  L.  Ed.  93,  cited 
in  Public  Clearing  House  v.  Coyne,  194 
U.    S.    497,    508,    48    L.    Ed.    1092. 

10.  Carriage  of  tickets. — 28  Stat,  at  L., 
963,  U.  S.  Comp.  Stat.  1901,  p.  3178  (Act 
of  Congress,  March  2d,  1895,  C.  191,  §  1). 

Drawing  a  lottery  already  taken  place. 
— A  paper  that  contains  nothing  but  fig- 
ures which  in  fact  relate  to  a  drawing  that 
has  already  been  completed,  cannot  prop- 
erly be  said  to  be  a  paper,  certificate  or 
instrument,  purporting  to  be  or  represent 
a  ticket,  etc.,  dependent  upon  the  event  of 
a  lottery,  as  described  in  the  act  of  con- 
gress, 1895,  ch.  191  (28  Stat,  at  L.  963),  as 
the  language  used  in  that  statute  applies 
only  to  that  kind  of  a  paper  which  depends 
upon  a  lottery,  the  drawing  of  which  has 
not  yet  taken  place.  France  v.  United 
States,  164  U.  S.  676,  682,  41  L.  Ed.  595. 
What  constitutes  certificate  or  instru- 
ment within  statute. — Where  a  person 
wishing  a  take  a  chance  at  a  lottery  went 
to  one  of  the  agents  of  the  lottery  com- 


pany, selected  three  or  more  numbers, 
wrote  them  on  a  slip  and  handed  the  slip 
to  the  agent,  paying  the  price  of  a  chance, 
at  the  same  time,  and  keeping  a  duplicate 
which  was  the  purchaser's  voucher  for 
his  selection,  it  was  held  that  the  slip 
was  not  a  certificate  or  instrument  pur- 
porting to  be  and  representing  chances, 
shares  and  interests  in  the  prizes,  there- 
after to  be  awarded  by  lot  in  the  draw- 
ings of  the  lottery,  commonly  known  as 
the  game  of  policy.  Act  of  March  2,  1895, 
c.  191,  28  Stat.  963.  Francis  v.  United 
States,   188   U.    S.   375,   376,   47   L.    Ed.   508. 

11.  Section  3929  of  the  Revised  Statutes 
(U.  S.  Comp.  Stat.  1901,  p.  2686),  as 
amended  by  act  of  September  19.  1890  (26 
Stat,  at  L.  465,  c.  908,  U.  S.  Comp.  Stat. 
1901,  p.  2686).  Public  Clearing  House  v. 
Coyne,   194  U.   S.   497,  505,  48   L.   Ed.   1092. 

Issue  of  fraud  order  by  postmaster  gen- 
eral.— Where  the  postmaster  general 
issued  a  fraud  order  upon  the  theory  that 
the  defendants  were  engaged  in  a  scheme 
for  obtaining  money  or  property  by  means 
of  false  representations,  and  it  was  found 
that  the  scheme  was  a  lottery  under  § 
3929  and  §  4041  (U.  S.  Rev.  Stat.),  the 
court  will  not  hold  that  the  postmaster 
general  exceeds  his  authority  in  issuing 
the  order.  Public  Clearing  House  v. 
Coyne,  194  U.   S.  497,  516,  48   L.  Ed.   1092. 

Constitutionality  of  statutes. — The 
above  statutes,  §  3929  and  §  4041,  held  to 
be  constitutional.  Public  Clearing  House 
V.  Coyne,  194  U.  S.  497,  506,  48  L.  Ed. 
1092. 

12.  Liability  of  corporation  for  prize 
drawn. — Where,  by  the  charter  granted  by 
congress  to  the  city  of  Washington,  the 
corporation  was  empowered  to  "authorize 
the  drawing  of  lotteries,"  for  effecting 
certain  improvements  in  the  city,  and  upon 
certain  terms  and  conditions;  held,  that 
the  corporation  was  liable  to  the  holder 
of  a  ticket  in  such  lottery  for  a  prize 
drawn  against  its  number,  although  the 
managers  appointed  by  the  corporation  to 
superintend  such  lottery  were  empowered 
to  sell  and  had  sold,  the  entire  lottery,  to  a 
lottery  dealer,  for  a  gross  sum,  who  was, 
by  his  agreement  with  them,  to  execute 
the  details  of  the  scheme  as  to  the  sale 
of  the  tickets  the  drawings,  and  the  pay- 
ment of  the  prizes.  Clark  v.  Washington, 
12  Wheat.  40,  41,  6  L.  Ed.  544.    See,  gen- 
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2.  Inability  of*  Purchase;r  to  Spirit  Action. — It  is  not  in  the  power  of  a 
purchaser  of  a  ticket  in  a  lottery,  authorized  by  an  act  of  congress,  merely  by  his 
own  acts  to  split  up  a  contract  into  fragments,  and  to  make  the  promisor  liable 
to  every  holder  of  a  fragment  for  a  share. ^^ 

B.  Mode  and  Place  of  Conducting. — The  power  to  conduct  a  lottery  de- 
posited with  a  municipal  corporation  itself,  without  an  indication  that  it  is  as- 
signable, is  to  be  exercised  by  the  agents  of  the  incorporation,  under  its  control.^* 
But  such  incorporation  has  no  implied  power  to  conduct  a  lottery  in  a  state 
where  lotteries  are  prohibited  by  law.^^ 

C.  Irregularity  in  Drawing. — Where,  in  the  drawing  of  a  lottery,  it  was 
discovered  on  the  last  day  that  the  wheel  of  blanks  and  prizes  contained  one 
blank  less  than  ought  to  have  been  put  into  it,  the  throwing  in  of  an  additional 
blank  would  not  vitiate  the  drawing.^^ 

LOUISIANA. — As  to  the  effect  of  writ  of  error  under  Louisiana  practice, 
see  the  titles  Appeal  and  Error,  vol.  1,  pp.  394,  1015;  Courts,  vol.  4,  pp.  1135, 
1136.  As  to  preservation  of  the  distinctions  between  law  and  equity  in  the 
federal  courts  of  Louisiana,  see  the  titles  Appeal  and  Error,  vol.  1,  p.  391; 
Equity,  vol.  5,  p.  814.  As  to  nature  of  executory  process  in  Louisiana,  see  the 
title  Appeal  and  Error,  vol.  1,  pp.  379,  848.     As  to  the  "action  of  jacitation" 


erally,    the    title    MUNICIPAL    CORPO- 
RATIONS. 

13.  Inability  of  purchaser  of  ticket  to 
split  action. — The  purchaser  of  tickets  in  a 
lottery,  authorized  by  an  act  of  congress, 
has  a  right  to  sell  any  portion  of  such 
tickets,  less  than  the  whole;  the  party 
to  whom  the  sale  has  been  made  would 
thus  become  the  joint  owner  of  the  ticket 
thus  divided,  but  not  a  joint  owner  by 
virtue  of  a  contract  with  the  corporation 
of  Washington,  but  with  a  purchaser  in 
his  own  right,  and  on  his  own  account; 
the  corporation  promise  to  pay  the  whole 
prize  to  the  possessor  of  the  whole  ticket, 
but  there  is  no  promise  on  the  face  of 
the  whole  ticket,  that  the  corporation  will 
pay  any  portion  of  a  prize  to  any  sub- 
holder  of  a  share;  and  it  is  not  in  the 
power  of  a  party  merely  by  his  own  acts, 
to  split  up  a  contract  into  fragments,  and 
to  make  the  promisor  liable  to  every 
holder  of  a  fragment  for  a  share.  Shank- 
land  V.  Washington,  5  Pet.  390,  8  L.  Ed. 
166. 

As  to  right  to  split  cause  of  action  gen- 
erally, see  the  title  ACTIONS,  vol.  1,  p. 
112. 

Illustrative  case. — The  plaintifif  was  the 
owner  of  a  half  ticket  in  "the  fifth  class 
of  the  National  Lottery,"  authorized  by 
the  charter  granted  by  congress  to  the 
city  of  Washington;  the  number  of  the 
original  ticket  was  5591,  which  drew  a 
prize  of  $25,000;  the  whole  ticket  was  in 
the  hands  of  Gillipsie,  to  whom  all  the 
tickets  in  the  lottery  had  been  sold  by  the 
corporation  of  Washington;  and  his  agent 
issued  the  half  ticket,  which  was  sfgned 
by  him,  as  the  agent  of  Gillipsie,  the 
purchaser  of  all  the  tickets  in  the  lottery; 
after  the  drawing  of  the  prize,  and  be- 
fore notice  of  the  interest  of  any  other 
person    in    the    ticket    No.    5591,    Gillipsie 
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returned  the  original  ticket  to  the  man- 
agers or  commissioners  of  the  lottery,  and 
the  agents  of  the  corporation,  and  re- 
ceived back  from  the  corporation  an  equiv- 
alent to  the  value  of  the  prize  drawn  by 
it,  in  securities  deposited  by  him  with 
the  corporation  for  the  payment  of  the 
prizes  in  the  lottery.  Held,  that  the  cor- 
poration of  Washington  were  not  liable 
for  the  payment  of  half  of  the  prize  drawn 
by  ticket  No.  5591,  to  the  owner  of  the 
half  ticket.  Shankland  v.  Washington,  5 
Pet.  390,  8  L.  Ed.  166. 

14.  Clark  v.  City  of  Washington,  13 
Wheat.  40,  54,  6  L.  Ed.  544. 

It  seems,  that  the  power  granted  in  the 
charter  "to  authorize  the  drawing  of  lot- 
teries," cannot  be  exercised  so  as  to  dis- 
charge the  corporation  from  its  liability, 
either  by  granting  the  lottery  or  selling 
the  privilege  to  others,  or  in  any  other 
manner;  but  the  lotteries  to  be  authorized 
by  the  corporation  must  be  drawn  under 
its  superintendence,  for  its  own  account, 
and  on  its  own  responsibility.  Clark  v. 
City  of  Washington,  12  Wheat.  40,  6  L. 
Ed.  544. 

15.  Cohens  v.  Virginia,  6  Wheat.  265,  5 
L.  Ed.  257. 

The  act  of  congress  of  the  4th  of  May 
1812,  entitled,  "an  act  further  to  amend 
the  charter  of  the  city  of  Washington," 
which  provides  (§  6),  that  the  corporation 
of  the  city  shall  be  empowered,  for  cer- 
tain purposes,  and  under  certain  restric- 
tions, to  authorize  the  drawing  of  lotteries, 
does  not  authorize  the  corporation  to 
force  the"  sale  of  the  tickets  in  such  lottery, 
in  a  state  where  such  sale  is  prohibited  by 
the  state  laws.  Cohens  v.  Virginia,  6 
Wheat.  263,  5  L.  Ed.  257. 

16.  Irregularity  in  drawing. — Brent  v. 
Davis,  10  Wheat.  395,  6  L.  Ed.  350. 
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in  Louisiana,  see  the  title  Appeal  and  Error,  vol.  1,  p.  379.  As  to  the  proper 
court  to  review  a  judgment  of  the  parish  court  of  New  Orleans  for  irregularity 
or  illegality  in  that  court,  see  the  title  Appeal  and  Error,  vol.  1,  p.  557.  As- 
to  sufficiency  of  showing  to  give  the  United  States  supreme  court  jurisdiction, 
under  the  judiciary  act  of  1789,  of  writ  of  error  to  supreme  court  of  Louisiana, 
see  the  title  Appeal  and  Error,  vol.  1,  p.  597.  As  to  when  a  title,  right,  privilege 
or  immunity  in  Louisiana  is  properly  claimed,  see  the  title  Appeal  and  Error, 
vol.  \,  p.  626.  As  to  when  a  judgment  of  the  supreme  court  of  Louisiana  be- 
comes final,  see  the  title  Appeal  and  Error,  vol.  1,  p.  626.  As  to  construction, 
and  operation  of  the  treaty  ceding  Louisiana  to  the  United  States,  see  the  titles 
Appeal  and  Error,  vol.  1,  pp.  674,  675,  676;  Constitutional  Law,  vol.  4,. 
p.  102;  International  Law,  vol.  7,  pp.  248,  249,  250;  Public  Lands; 
Treaties.  As  to  whether  an  allegation  that  the  treaty,  ceding  Louisiana  to  the 
United  States,  has  been  misconstrued,  will  give  the  supreme  court  of  the  United 
States  jurisdiction,  see  the  "title  Appeal  and  Error,  vol.  1,  p.  676.  As  to 
whether  the  provision  of  the  treaty  ceding  Louisiana  to  the  United  States  pro- 
viding for  a  guaranty  of  the  property  of  persons  residing  at  that  time  in  Louis- 
iana may  be  enforced  in  the  courts  of  Missouri,  see  the  title  Appeal  and  Error, 
vol.  1,  p.  676.  As  to  review  of  cases  from  Louisiana,  see  the  title  Appeal  anD' 
Error,  vol.  1,  p.  769.  As  to  Louisiana  practice  regarding  unsigned  judgments, 
see  the  title  Appeal  and  Error,  vol.  1,  p.  941.  As  to  construction  of  Louis- 
iana statute  requiring  testimony  to  be  .taken  down  in  cases  where  an  appeal  lies 
to  the  supreme  court,  see  the  title  Appeal  and  Error,  vol.  1,  pp.  394,  1017.  As 
to  construction  and  operation  of  act  of  1824  making  the  practice  of  Louisiana 
courts  guide  to  that  of  federal  courts  in  that  state,  see  the  titles  Appeal  and- 
Error,  vol.  1,  p.  1017;  Courts,  vol.  4,  p.  1126.  As  to  statement  of  facts  by 
judge  in  Louisiana,  see  the  titles  Appeal  and  Error,  vol.  1,  p.  1028;  Excep- 
tions, Bill  oe,  and  Statement  oe  Facts  on  Appeal,  vol.  6,  p.  70.  As  to 
Louisiana  practice  where  the  cause  is  submitted  to  the  court  without  the  inter- 
vention of  a  jury,  see  the  titles  Appeal  and  Error,  vol.  1,  p.  1027;  Exceptions, 
Bill  oe,  and  Statement  of  Facts  on  Appeal,  vol.  6,  p.  22.  As  to  Louisiana 
practice  regarding  the  review  of  admission  or  rejection  of  evidence,  see  the  title 
Appeal  and  Error,  vol.  1,  p.  1027.  As  to  construction  and  operation  of  act  of 
1824  directing  that  the  mode  of  proceeding  in  civil  cases,  in  the  federal  courts 
in  Louisiana,  should  be  the  same  as  that  in  the  district  courts  of  the  state,  subject 
to  certain  modifications,  see  the  titles  Appeal  and  Error,  vol.  1,  p.  1027; 
Courts,  vol.  4,  p.  1126.  As  to  liability  of  sureties  on  appeal  bond  in  Louisiana, 
see  the  title  Appeal  and  Error,  vol.  2,  pp.  189,  194.  As  to  liability  on  summary 
judgment  of  principal  and  sureties  in  appeal  bond  in  Louisiana,  see  the  title  Ap- 
.  PEAL  and  Error,  vol.  2,  p.  193.  As  to  peremptory  exceptions  in  Louisiana,  see 
the  title  Appeal  and  Error,  vol.  2,  pp.  88,  119.  As  to  Louisiana  practice  regarding 
objections,  see  the  title  Appeal  and  Error,  vol.  2,  p.  97.  As  to  Louisiana  prac- 
tice requiring  judges  to  give  reasons  for  their  decisions,  see  the  title  Appeal 
and  Error,  vol.  2,  p.  201.  As  to  assignment  of  equitable  interests  by  foreign 
residents  in  Louisiana,  see  the  title  Attachments,  vol.  2,  p.  563.  As  to  construc- 
tion of  Louisiana  statute  allowing  atttachments  for  debts  not  due,  see  the  title 
Attachment  and  Garnishment,  vol.  2,  p.  673.  As  to  adulterine  bastards  in 
Louisiana,  see  the  title  Bastardy,  vol.  2,  pp.  205,  207.  As  to  action  of  bound- 
ary in  Louisiana,  see  the  title  Boundaries,  vol.  3,  p.  487.  As  to  boundaries  of 
Louisiana,  see  the  title  Boundaries,  vol.  3.  p.  494.  As  to  mode  of  proceeding 
in  civil  cases  in  the  courts  of  the  United  States,  see  the  title  Courts,  vol.  4,  p. 
1125.  As  to  provisional  court  established  by  .military  authorities  in  Louisiana, 
see  the  title  Courts,  vol.  4,  pp.  1048,  1049.  As  to  Louisiana  statute  as  to  plead- 
ing, see  the  title  Courts,  vol.  4,  p.  1130.  As  to  jurisdiction  of  district  courts  of 
Louisiana,  see  the  title  Courts,  vol.  4,  p.  1151.  As  to  jurisdiction  of  probate 
courts  in  Louisiana,  see  the  title  Courts,  vol.  4,  p.  1152.  As  to  jurisdiction  of 
parish  courts  in  Louisiana,  see  the  titles  Courts,  vol.  4,  pp.   1151,   1152;    In- 
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SOLVENCY,  vol.  7,  p.  11.  As  to  sufficiency  of  verdicts  in  Louisiana,  see  the  titles 
Courts,  vol.  4,  p.  1144;  Verdicts.  As  to  dedication  of  land  in  Louisiana  tO' 
public  use,  see  the  title  Dedication,  vol.  5,  p.  243.  As  to  inheritance  by  bastards 
in  Louisiana,  see  the  title  Descent  and  Distribution,  vol.  5,  pp.  341,  342. 
As  to  inheritance  by  forced  heir  in  Louisiana,  see  the  title  Descent  and  Dis- 
tribution, vol.  5,  p.  342.  As  to  admissibility  in  evidence  of  copy  of  bill  of  sale 
in  Louisiana,  see  the  title  Documentary  Evidence,  vol.  5,  p.  454.  As  to  mesne 
profits  in  Louisiana,  see  the  title  Ejectment,  vol.  5,  p.  718.  As  to  recovery  for 
eviction  from  property  in  Louisiana,  see  the  title  Ejectment,  vol.  5,  pp.  717, 
718.  As  to  statement  of  facts  in  causes  from  Louisiana,  see  the  title  Excep- 
tions, Bile  oe,  and  Statement  of  Facts  on  Appeal,  vol.  6,  p.  17.  As  to  re- 
view of  causes  from  Louisiana  prior  to  1865,  see  the  title  Exceptions,  Bill  oE, 
and  Statement  oe  Facts  on  Appeal,  vol.  6,  p.  49.  As  to  debts  due  execution 
debtor  in  Louisiana,  see  the  title  Executions,  vol.  6,  p.  89.  As  to  injunction 
against  execution  in  Louisiana,  see  the  title  Executions,  vol.  6;  p.  109.  As  to 
levy  of  execution  against  land  in  Louisiana,  see  the  title  Executions,  vol.  6,  p. 
111.  As  to  effect  of  failure  of  administrator  to  file  tableau  in  Louisiana,  see  the 
title  Executors  and  Administrators,  vol.  6,  p.  171.  As  to  Louisiana  statutes 
regarding  gifts,  see  the  title  GiETS,  vol.  6,  pp.  565,  566.  As  to  powers  and  dis- 
abilities of  wife  in  Louisiana,  see  the  title  Husband  and  WiEE,  vol.  6,  pp.  718, 
721.  As  to  community  property  between  married  persons  in  Louisiana,  see  the 
title  Husband  and  Wipe,  vol.  6,  p.  727.  As  to  funding  state  debts  of  Louis- 
iana, see  the  title  Impairment  OF  Obligation  of  Contracts,  vol.  6,  p.  785. 
As  to  effect  of  father's  guardianship  of  his  minor  children  in  Louisiana,  see  the 
title  Impairment  of  Obligation  of  Contracts,  vol.  6,  p.  833.  As  to  a  "re- 
spite" for  the  payment  of  debts  in  Louisiana,  see  the  title  Insolvency,  ante,  p. 
13.  As  to  a  cession  of  property  by  an  insolvent  person  in  Louisiana,  see  the 
title  Insolvency,  ante,  p.  9.  As  to  what  court  has  jurisdiction  over  property 
ceded  by  insolvents  in  Louisiana,  see  the  title  Insolvency,  ante,  pp.  8,  11.  As 
to  right  and  title  to  property  of  insolvent  in  Louisiana,  see  the  title  Insolvency, 
i.nte,  p.  7.  As  to  the  validity  of  the  Louisiana  coal  and  coke  inspection  law,  see 
the  title  Inspection  Laws,  ante,  p.  18.  As  to  rate  of  interest  in  Louisiana,  see 
the  title  Interest,  ante,  p.  232.  As  to  allowance  of  interest  as  damages  in 
Louisiana,  see  the  title  Interest,  ante,  p.  227.  As  to  interest  on  accounts  or 
unliquidated  claims  in  Louisiana,  see  the  title  Interest,  ante,  p.  223.  As  to  in- 
terest on  contracts  in  Louisiana,  see  the  title  Interest,  ante,  p.  231.  As  to 
dedication  of  land  in  Louisiana  prior  to  cession  thereof  to  the  United  States, 
see  the  title  International  Law,  ante,  p.  248.  As  to  the  effect  of  the  retro- 
cession of  Louisiana  to  France  by  the  Western  Company,  see  the  title  Inter- 
national Law,  ante,  p.  248.  As  to  the  powers  of  the  Spanish  governor  of 
Louisiana,  see  the  title  International  Law,  ante,  p.  250.  As  to  whether 
real  property  in  Louisiana  is  bound  by  judicial  mortgage,  see  the  title  Judg- 
ments and  Decrees,  ante,  p.  544.  As  to  judicial  notice  of  the  laws  of 
Louisiana,  see  the  title  Judicial  Notice,  ante,  p.  672.  As  to  judicial  sales 
of  property  in  Louisiana  under  "monition  and  homologation  proceedings," 
see  the  title  Judicial  Sales,  ante,  p.  703.  As  to  civil-law  doctrine  of  ef- 
fect of  destruction  of  premises  on  right  to  rent,  see  the  title  Landlord  and 
Tenant,  ante,  p.  827.  As  to  landlord's  lien  in  Louisiana,  see  the  title  Land- 
lord and  Tenant,  ante,  p.  827.  As  to  definition  of  a  lease  in  Louisiana  juris- 
prudence, see  the  title  Landlord  and  Tenant,  ante,  p.  827.  As  to  the  defi- 
nition of  a  legal  mortgage  in  Louisiana,  see  Legal,  ante,  p.  848.  As  to  "litigious 
right"  in  Louisiana  jurisprudence,  see  Litigious  Rights,  ante,  p.  1055.  As  to 
Louisiana  lottery,  see  the  title  LOTTERIES,  ante,  p.  1070.  As  to  void  marriages  in 
Louisiana,  see  the  title  Marriage.  As  to  the  duties  that  may  be  enforced  by 
mandamus  under  the  Louisiana  code,  see  the  title  Mandamus.  As  to  the  laws 
of  Louisiana  concerning  mortgages,  see  the  title  Mortgages  and  Deeds  o^" 
Trust.     As  to  rights  and  liabilities  acqmVed  by  the  United  States  by  virtue  cf 
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the  treaty  ceding  Louisiana,  see  the  titles  Public  Lands;  Tre:atiks.  As  to  the 
concession  and  disposition  of  pubhc  lands  in  Louisiana  prior  and  subsequent  to 
the  cession  thereof  to  the  United  States,  see  the  title  Public  Lands.  As  to  the 
validity  of  grants  of  land  by  one  sovereignty  in  Louisiana  wliile  the  title 
thereto  rests  in  another  sovereignty,  see  the  title  Public  Lands.  As  to  con- 
firmation of  land  claims  arising  prior  to  the  cession  of  Louisiana  to  the  United 
States,  see  the  title  Public  Lands.  As  to  separation  of  wife's  property  in 
Louisiana,  see  the  title  Separate  Estate  oe  Married  Women.  As  to  assign- 
njent  of  stock  in  Louisiana  corporations,  see  the  title  Stock  and  Stockhold- 
E«s.  As  to  territory  embraced  in  Louisiana  treaty,  see  the  title  Treaties.  As 
to  termination  of  the  suspension  of  the  statute  of  limitations  in  Louisiana,  see 
the  title  War.    As  to  testamentary  capacity  in  Louisiana,  see  the  title  Wills. 

LOW  WATER.— See  note  L 

LOW  WINES.— See  note  2. 

LUNATICS.— See  the  title  Insanity,  vol.  6,  p.  1072. 

LYNCHING. — As  to  constituting  sufficient  ground  for  disbarment,  see  the 
title  Attorney  and  Client,  vol.  2,  p.  735. 

M. — See  note  3. 

MACHETE. — A  machete  is  a  "heavy  knife  or  cutlass,  used  among  Spanish 
colonists  and  Spanish  xA-merican  countries,  both  as  a  tool  and  as  a  weapon,"  "a 
large,  heavy  knife,  resembling  a  broadsword,  often  two  or  three  feet  in  length, 
used  by  the  inhabitants  of  Spanish  America  as  a  hatchet  to  cut  their  way 
through  thickets,  and  for  various  other  purposes."^ 

MACHINE.— See  Art,  vol.  2,  p.  544;  Jail,  ante,  p.  530.  See,  also,  the  title 
Patents.     And  see  note  5. 


1.  Low  water  and  ordinary  low  water. 

—'"We  must  reject,  altogether,  the  attempt 
to  trace  the  line  by  either  ordinary  low 
water  or  low  water.  These  terms  are  only 
predicable  of  those  parts  of  rivers  within 
the  ebb  and  flow  of  the  tides,  to  distin- 
guish the  water  line  at  spring  or  neap 
tides.  Such  a  difference  is  uniform  twice 
within  every  month  of  the  year,  and  be- 
cause it  is  so,  it  is  termed  ordinary.  In 
that  part  of  a  river  in  which  there  is  no  ebb 
and  flow,  the  changes  in  the  current  are 
irregular  and  occasional,  without  fixed 
quantity  or  time  of  recurrence,  except  as 
they  are  periodical  with  the  wet  and  dry 
seasons  of  the  j^ear.  And  low  water  i?  the 
furthest  receding  point  of  ebb  tide."  How- 
ard V.  Ingersoll,  13  How.  381,  417,  14  L. 
Ed.    189. 

2.  Low  wines. — "The  distillation  of 
spirituous  liquors  is  performed  by  a 
double  process:  by  the  application  of  heat 
to  a  still  containing  the  material.  The  prod- 
uct of  the  first  process,  after  running 
through  the  still,  is  commonly  called  low 
wines,  or  singlings;  the  low  wines  undergo 
a  second  process  of  distillation,  by  which 
spirits  are  produced."  United  States  v. 
Tenbrock,  2  Wheat.  247,  258,  4  L  Ed. 
231. 

3.  M. — In  an  indictment  for  receiving 
treasury  notes  of  the  United  States,  stolen 
from  the  United  States  mail,  they  were 
described  as  bearing  interest  annually  of 
one  per  centum;  a  treasury  note  was  of- 
fered in  evidence,  bearing  interest  at  one 
M  per  centum.  It  was  held  that  the  let- 
ter M,  which  appears  on   the  face  of  the 


note  offered  in  evidence,  was  a  material 
part  of  the  description  of  the  note  and  that 
parol  evidence  would  be  admissible  in 
order  to  show  the  meaning  intended  to 
be  attached,  and  actually  attached,  to  the 
letter  M,  by  the  treasury  department  and 
others;  and  that  by  such  meaning  the  said 
treasury  note  bore  one  mill  per  centum 
interest,  and  not  one  per  centum  inter- 
est. United  States  v.  Hardyman,  13  Pet. 
176,  10  L.  Ed.  113. 

4.  Wiborg  v.  United  States,  163  U.  S. 
632,  636,  41  L.  Ed.  289.  This  case  involved 
an  alleged  breach  of  neutrality  laws.  See, 
generally,  the  title   NEUTRALITY. 

5.  Machine. — In  Tilghman  v.  Proctor, 
102  U.  S.  707,  728,  26  L.  Ed.  279,  the  court 
said:  "'Whoever  discovers  that  a  certain 
useful  result  will  be  produced  in  any  art 
hy  the  use  of  certain  means  is  entitled  to 
a  patent  for  it  provided  he  specifies  the 
means.'  But  everything  turns  on  the  force 
and  meaning  of  the  word  'means.'  It  is 
very  certain  that  the  means  need  not  be  a 
machine,  or  an  apparatus;  it  may,  as  the 
court  says,  be  a  process.  A  machine  is  a 
thing.  A  process  is  an  act,  or  a  mode  of 
acting.  The  one  is  visible  to  the  eye — 
an  object  of  perpetual  observation.  The 
other  is  a  conception  of  the  mind,  seen 
only  by  its  effects  when  being  executed  or 
performed.  Either  may  be  the  means  of 
producing  a  useful  result."  See,  also, 
Risdon  Iron,  etc..  Works  v.  Medart,  158 
U.  S.  68,  78,  39  L.  Ed.  899;  Corning  v.. 
Burden,  15  How.  252,  267.  14  L.  Ed.  683; 
O'Reilly  V.  Morse.  15  How.  62,  14  L.  Ed. 
601;     Westinghouse     v.     Boyden     Power 
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MADE.— See  post,  Make— Made. 

MAGISTRATE. — See,  generally,  the  title  Justices  of  the  Peace,  ante,  p. 
780.  As  to  right  to  grant  certificate  of  discharge  to  insolvent,  see  the  title  Im- 
prisonment FOR  Debt,  vol.  6,  p.  894. 

MAGNA  CHARTA.— See  the  title  Due  Process  oe  Law,  vol.  5,  pp.  508,  626. 
Provision  that  "no  freeman  shall  be  taken,  disseised,"  etc.,  forbids  arbitrary, 
hostile  or  discriminating  exercise  of  power.  See  the  title  DuE  Process  of  Law, 
vol.  5,  p.  513,  et  seq. ;  637,  et  seq.  see,  also,  the  title  Constitutional  Law, 
vol.  4,  pp.  362,  366,  372,  383.  And  see  the  title  Police  Power.  Justice  without 
denial,  purchase  or  delay.  See  the  title  Constitutional  Law,  vol.  4,  p.  467. 
Due  process  clauses  of  fifth  and  fourteenth  amendments  taken  from.  See  the 
title  Due  Process  of  Law,  vol.  5,  pp.  507,  508. 

MAIL. — See  the  title  Postal  Laws.  See,  also,  references  under  Letter, 
ante,  p.  853. 

MAILABLE  MATTER.— See  note  1. 

MAIN  BRANCH.— See  Branch,  vol.  3,  p.  513.  And  see  the  title  Bound- 
aries, vol.  3,  p.  465. 

MAIN  SEA.— See  note  2. 

MAINTENANCE. — See  the  title  Champerty  and  Maintenance,  vol.  3,  p. 
668.     See,  also,  references  under  Support  and  Maintenance. 

MAJORITY. — See  the  titles  Officers  and  Agents  of  Private  Corpora- 
tions; Stock  and  Stockholders.  As  to  sufficiency  of  majority  award,  see  the 
title  Arbitration  and  Award,  vol.  2,  p.  478.  As  to  necessity  for  quorum  in 
certifying  cases  to  supreme  court,  see  the  title  Appeal  and  Error,  vol.  2,  p. 
47.     See,  also,  references  under  Parliamentary  Law;    Quorum. 

MAKE— MADE.— See  note  3. 


Brake    Co.,   170   U.   S.   537,   553,   42   L.   Ed. 
1130. 

In  the  case  of  Burr  v.  Duryee,  1  Wall. 
531,  570,  17  L.  Ed.  650,  the  court  said: 
"A  machine  is  a  concrete  thing,  consist- 
ing of  parts,  or  of  certain  devices  and 
combination  of  devices.  The  principle  of 
a  machine  is  properly  defined  to  be  its 
mode  of  operation,  or  that  peculiar  com- 
bination of  devices  which  distinguishes  it 
from  other  machines.  A  machine  is  not 
a  principle  or  an  idea."  Westinghouse  v. 
Boyden  Power  Brake  Co.,  170  U.  S.  537, 
555,  42  L.  Ed.  1136.  See  the  title  PAT- 
ENTS. 

1.  Mailable  matter. — The  act  of  con- 
gress passed  on  the  3d  of  March,  1845 
(5  Stat,  at  L.  736),  forbids  the  transpor- 
tation of  letters,  packages,  or  other  mail- 
able matter,  except  such  as  may  have  re- 
lation to  some  part  of  the  cargo  or  some 
article  at  the  same  time  conveyed  in  a 
stage  or  other  vehicle,  when  such  trans- 
portation is  over  a  mail  route.  A  letter 
or  order,  although  unsealed,  directing  to- 
bacco to  be  sent  by  the  return  boat  as  a 
commercial  transaction,  was  within  the 
prohibition  of  the  statute.  The  United 
States  V.  Bromley,  12  How.  88,  13  L.  Ed. 
905.  See,  generally,  the  title  POSTAL 
LAWS. 

2.  Main  sea. — In  United  States  v.  Rodg- 
ers,  150  U.  S.  249,  254,  37  L  Ed.  1071,  it 
is  said:  "That  part  of  the  sea  which  lies 
not  within  the  body  of  a  county  is  called 
the  main  sea  or  ocean.  De  Jure  Maris, 
c.  iv.  By  the  main  sea  Hale  here  means 
the    same    thing    expressed    by    the    term 


'high  sea' — 'mare  altum,'  or  'le  haut 
meer.'"  And  see  HIGH— HIGH  SEAS, 
vol.  6,  p.  692. 

3.  Make — Made. — A  deed  of  lands  in 
Maryland,  signed,  sealed  and  delivered  on 
the  30th  of  May,  and  acknowledged  on 
the  14th  of  June,  is  to  be  considered  as 
made  on  the  30th  of  May;  and  its  ac- 
knowledgment on  the  14th  of  June  will 
not  cause  it  to  be  such  a  deed  as  is  con- 
templated in  the  bankrupt  act  which  came 
into  operation  on  the  2d  of  June.  Wood 
V.  Owings,  1  Cranch  239,  2  L.  Ed.  94. 

In  Washington  v.  Ogden,  1  Black  450, 
456,  17  L.  Ed.  203,  it  is  said:  "It  is  true, 
the  words  of  his  covenant  are,  'that  he 
will  make  a  deed'  to  his  vendees  on  re- 
ceipt of  the  first  installment.  But  the 
meaning  of  these  words  in  the  contract 
requires  that  the  deed  shall  convey  the 
land,  and  it  is  not  sufficient  to  aver  his 
readiness  to  perform,  merely  according  to 
the  letter  of  the  contract.  The  perform- 
ance must  always  be  averred  according  to 
the  intent  of  the  parties." 

In  McArthur  v.  Scott,  113  U.  S.  340,  382, 
28  L.  Ed.  1015,  it  is  said:  "The  statute  of 
Ohio  of  December  17,  1811,  in  force  at 
the  making  of  this  will,  and  at  the  tes- 
tator's death,  imposed  different  restric- 
tions upon  grants  and  devises  of  real 
estate,  by  enacting  that  'no  estate  in  fee 
simple,  fee  tail,  or  any  lesser  estate,  in 
lands  or  tenements  lying  within  this  state, 
shall  be  given  or  granted  by  deed  or  will 
to  any  person  or  persons,  but  such  as  are 
in  being,  or  to  the  immediate  issue  or 
descendants    of   such   as   are   in    being,    at 
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MALADMINISTRATION.— See  note  1. 

MALEFICIUM.— See  note  2. 

MALICE. — See  the  titles  Criminal  Law,  vol.  5,  p.  63;  Exemplary  Dam- 
ages, vol.  6,  p.  193;  Homicide,  vol.  6,  p.  697;  Libel  and  Slander,  ante,  p. 
857;'  Malicious  Prosecution. 

MALICE  AFORETHOUGHT.— See  the  title  Homicide,  vol.  6,  p.  698.     And 

see  note  3. 

MALICIOUS  ARREST.— See  the  title  False  Imprisonment,  vol.  6,  p.  242. 
MALICIOUSLY.— See  note  4. 


the  time  of  making  such  deed  or  will.'  2 
Chase's  St.  762.  It  was  assumed  at  the 
argument,  and  can  hardly  be  doubted,  that 
in  this  statute  the  word  'the  time  of 
making  such  deed  or  will,'  which,  as  ap- 
plied to  a  deed,  designate  the  time  both 
of  its  execution  and  of  its  taking  effect, 
-denote,  as  applied  to  a  will,  the  tiine 
when  it  takes  effect  by  the  death  of  the 
testator,  and  not  the  date  of  its  formal 
•execution." 

In  Patterson  v.  Jenks,  2  Pet.  216,  234, 
7  L.  Ed.  402,  the  court  said:  "In  Jan- 
uary, 1780,  an  act  was  passed  'for  the 
-more  speedy  and  effectual  settling  of  this 
state  (Georgia).'  The  19th  section  en- 
acts, 'that  no  warrant,  survey  or  plat, 
jnade  or  laid  out  in  the  lands  yet  within 
the  lines  of  the  Indians,  shall  be  held 
valid,  and  the  same  is  hereby  declared 
null  and  void.'  *  *  *  We  do  not  think 
the  language  of  this  section  entirely  re- 
trospective. The  words  'made  or  laid  out,' 
may  apply  to  the  future  as  well  as  the 
past,  and  comprehend  warrants  and  sur- 
seys  which  shall  be.  as  well  as  those 
which  have  been,  made  or  laid  out  in  the 
lands  yet  within  the  lines  of  the  Indians." 

Contract  of  corporation. — Holder  v. 
Aultman,  169  U.  S.  81.  89.  42  L.  Ed.  669. 
And  see  the  title  FOREIGN  CORPO- 
TIATIOXS,  vol.  6,  p.  322. 

Make  or  alter. — See  Ex  parte  Siebold, 
100  U  S.  371,  3S3,  25  L.  Ed.  717.  And  see 
the  title  ELECTIONS,  vol.  5,  p.  721. 

1.  Maladministration. — In  Fourniquet  v. 
Perkins,  7  How.  ICO,  170,  12  L-  Ed.  6.50, 
it  is  said:  "This  was  a  petition  brought 
tu  subject  the  curatrix  for  what,  in  the 
legal  language  of  Louisiana,  is  called  a 
maladministration  of  the  succession,  cor- 
responding with  the  term  waste  at  the 
crmmon  law."  See,  also,  the  titles  EX- 
ECUTORS AND  ADMINISTRATORS, 
vol.   6.  p.  119;   WASTE. 

2.  Maleficium. — In  Patapsco  Ins.  Co.  v. 
Coulter.  3  Pet.  222,  231,  7  L.  Ed.  659, 
-it  is  said:     "And  even  in  the  case  of  Phyn 


V.  The  Royal  Assurance  Co.  (7  T.  R.  505), 
in  which  Lawrence,  Justice,  wishes  to  re- 
sume or  explain  his  definition  in  Moss  v. 
Byrom  (6  T.  R.  379),  he  concludes  with 
adopting  the  definition  of  Lee,  C.  J.,  in 
Stamma  v.  Brown  (2  Str.  1173),  in  which 
he  says,  'barratry  must  be  some  breach 
of  trust  in  the  master,  ex  maleficio,'  in 
which,  I  presume,  maleficium  must  mean 
some  willful  and  injurious  act."  And  see 
the  title  BARRATRY,  vol.  3,  p.  201. 

3.  Malice  aforethought. — In  Thiede  v. 
Utah,  159  U.  S.  510,  522,  40  L.  Ed.  237, 
it  is  said:  "This  was  the  definition  of 
malice:  'The  term  "malice"  denotes  a 
wicked  intention  of  the  mind;  an  act  done 
Vv'ith  a  depraved  mind  attendant  with  cir- 
cumstances which  indicate  a  willful  dis- 
regard of  the  rights  or  safety  of  others 
indicates  malice.  Malice  aforethought  is 
such  wicked  intention  of  the  mmd  pre- 
viously entertained.'  Evidently,  there  is 
nothing  in  this  of  which  the  defendant 
can  complain.  1  Bishop's  New  Criminal 
Law,  §  429." 

In  Aikens  v.  Wisconsin,  195  U.  S.  194, 
203,  49  L.  Ed.  154,  the  court  said:  "A 
death  is  caused  of  malice  aforethought  if, 
under  the  circumstances  known  to  the 
actor,  the  probability  of  its  ensmng  from 
the  act  done  is  great  and  manifest  accord- 
ing to  common   experience." 

4.  Maliciously. — In  Aikens  v.  Wiscon- 
sin, 195  U.  S.  194,  203,  49  L.  Ed.  154,  the 
court  said:  "The  last  quoted  word  we 
must  take  as  intended  to  add  something 
to  the  word  'willfully,'  and  we  can  do  so 
only  by  taking  it  in  its  true  sense.  We 
interpret  'maliciously  injuring'  to  import 
doing  a  harm  malevolently  for  the  sake 
of  the  harm  as  an  end  in  itself,  and  not 
merely  as  a  means  to  some  further  end 
legitimately  desired.  Otherwise  the 
phrase  would  be  tantologous,  since  a 
willful  injury  is  malicious  in  the  sense  fa- 
miliar to  declarations  and  indictments, 
v.'here  indeed  the  word  means  no  more 
than  foreseen,  or  even  less  than  that." 


MALICIOUS  MISCHIEF. 

CROSS   REFERENCES. 

See  the  titles  Animals,  vol.  1,  p.  316;  Conspiracy,  vol.  3,  p.  1102;  Con- 
•STiTuTioNAi.  Law,  vol.  4,  p.  1. 

Combinations  to  Inflict  Malicious  Mischief. — As  to  the  power  of  a  state 
to  make  criminal  such  combinations,  see  the  title  Conspiracy,  vol.  3,  p.  1102. 

Maliciously  Killing  a  Horse  Indictable  Offense. — Whatever  amounts  to 
a  public  wrong  may  be  made  the  subject  of  an  indictment;  hence,  an  indict- 
ment will  lie  for  maliciously,  willfully  and  wickedly  killing  a  horse.^ 

1.    Maliciously  killing  a  horse  indictable  cient  number  of  persons  were  not  engaged 

offense. — Respublica    v.    Teischer,    1    Dall.  to  render  it  a  riot;  and  the  embezzle:vicnt 

335,  1   L.  Ed.   163.  of   public   moneys,   have,   in    Penns3Mv.'Miia, 

Pennsylvania. — The   poisoning  of  chick-  been    deemed    public    wrongs,    for"  which 

•ens;  cheating  with  false  dice;  fraudulently  the  private  sufferer  was  not  alone  entitled 

tearing  a  promissory  note;  killing  a  dog;  to  redress.     Respublica  v.  Teischer,  1  Dall. 

killing    a    horse;     breaking    windows,    by  335,  338,  1  L.  Ed.   163. 
^throwing  stones  at  them,  though  a   suffi- 

(1079) 


MALICIOUS    PROSECUTION. 

BY   CHAS.   W.    FOURI,. 

I.   Origin  and  History,  1080. 
II.   Elements  Essential  to   Maintenance  of  Action,    1081. 

A.  In   General,    1081. 

B.  Fact  of  Prosecution,   1081. 
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A.  Burden  of  Proof,  1084. 

B.  Proof  of  Malice  and  Want  of  Probable  Cause,  1084. 

1.  Nature  of   Evidence,    1084. 

2.  Admissibility  of  Evidence,   1084. 

a.  In  General,  1084. 

b.  Failure  of  Proceedings  against   the  Defendant,   1085. 

c.  Judgment  of  Court  in  Favor  of  Plaintiff,   1085. 

d.  Circumstantial   Evidence,   1085. 

3.  Sufficiency  of  Evidence,    1085. 

C.  Character  in  Evidence,   1085. 
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CROSS   REFERENCES. 
See  the  title  False  Imprisonment,  vol.  6,  p.  242. 

As  to  whether  existence  of  probable  cause  is  a  federal  question,  see  the  title 
Appeal  and  Error,  vol.  1,  p.  657. 

I.   Origin  and  History. 

The  action  for  malicious  prosecution  was  originally  confined  to  criminal  pros- 
ecutions.^ 

1.  Origin  and  history. — The  _  action  where  a  party  had  maliciously,  and  with- 
for  malicious  prosecution  was  originally  out  probable  cause,  procured  the  plaintiff 
applied   to   criminal   proceedings;   to   cases       to   be   indicted    or   arrested   for   an   offense 
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II.   Elements  Essential  to  Maintenance  of  Action. 

A.  In  General. — To  support  an  action  for  a  malicious  criminal  prosecution, 
the  plaintiff  must  prove,  in  the  first  place,  the  fact  of  prosecution,  and  that  the 
defendant  was  himself  the  prosecutor,  or  that  he  instigated  its  commencement, 
and  that  it  finally  terminated  in  his  acquittal  ;2  that  in  bringing  it  the  prosecutor 
had  acted  without  probable  cause,  and  that  he  was  actuated  by  legal  malice,  i.  e., 
by  improper  or  sinister  motives.  The  above  three  elements  must  concur.^  And 
there  is  no  distinction  between  actions  for  criminal  prosecutions  and  civil  suits ; 
both  classes  require  substantially  the  same  essentials.^ 

B.  Fact  of  Prosecution. — To  support  an  action  for  malicious  prosecution, 
the  plaintiff  must  prove  in  the  first  place  the  fact  of  prosecution.^ 

C.  That  Defendant  Was  Prosecutor. — To  support  an  action  for  malicious 
prosecution  the  plaintiff  must  prove  that  the  defendant  was  himself  the  prose-' 
cutor,  or  that  he  instigated  its  commencement.^ 

D.  Malice. — Malice  is  essential  to  the  maintenance  of  an  action  for  ma- 
licious prosecution  and  not  merely  to  the  recovery  of  exemplary  damages.'''  But 
malice  alone  does  not  make  one  liable  for  malicious  prosecution,  where  prob- 
able cause  is  shown,  even  where  it  appears  that  the  suit  was  brought  for  the 
mere  purpose  of  vexing,  harrassing  and  injurying  his  adversary.^  In  other 
words,  malice  and  want  of  probable  cause  must  both  exist  in  order  to  justify 
the  action.^ 


of  which  he  was  not  guilty.  In  cases  of 
that  kind,  where  the  facts  are  admitted, 
or  found  by  the  jury,  the  court,  and  not 
the  jury,  decide  whether  there  was  prob- 
able cause  or  not  for  the  prosecution;  and 
if  there  was  probable  cause,  an  action  for 
malicious  prosecution  will  not  lie,  although 
the  party  who  procured  the  arrest  or  in- 
dictment was  actuated  by  malicious  mo- 
tives. Subsequently  the  action  was  ex- 
tended to  civil  as  well  as  criminal  cases, 
where  legal  process  had  been  maliciously 
used  against  another  without  probable 
cause.  But  the  action  for  a  malicious 
prosecution  is  the  only  one  in  which  the 
party  is  not  liable,  although  he  acts  from 
malicious  motives,  and  has  inflicted  un- 
merited injury  upon  another.  The  rule 
is  not  of  a  character  to  recommend  it  to 
favor;  nor  to  induce  a  court  of  justice 
to  extend  it  beyond  the  limits  to  which  it 
has  heretofore  been  confined.  Dinsman  v. 
Wilkes,   12   How.  389,  402,   13   L.   Ed.  1036. 

2.  Essential  elements  stated. — Wheeler 
V.  Xesbitt,  24  How.  544,  549,  16  L.  Ed. 
765. 

3.  Malice  and  want  of  probable  cause 
must  concur. — Crescent  City  Live  Stock 
Co.  z'.  Butchers'  Union  Slaughter-House 
Co.,   120   U.   S.   141,   148,   30   L.   Ed.   614. 

What  plaintiff  must  prove  when  general 
issue  is  pleaded. — When  the  general  issue 
is  pleaded  to  an  action  on  the  case  for  a 
malicious  criminal  prosecution,  the  plain- 
tiff must  prove,  in  the  first  place,  the  fact 
of  the  prosecution,  that  the  defendant  was 
himself  the  prosecutor,  or  instigated  the 
proceeding,  and  that  it  finally  terminated 
in  favor  of  the  party  accused.  Wheeler  v. 
Xesbitt,  24  How.   544,   16   L.   Ed.   765. 

Want  of  probable  cause  and  malice 
must  concur. — Want  of  probable  cause 
and    the    existence    of    malice,    either    ex- 


press or  implied,  must  both  concur  to 
entitle  the  plaintiff  in  an  action  for  a  ma- 
licious prosecution  to  recover.  Crescent 
City  Live  Stock  Co.  v.  Butchers'  Union 
Slaughter-House  Co.,  120  U.  S.  141,  149, 
30  L.   Ed.   614.    See  post,   "Malice,"   II,   D. 

4.  Essential  elements  same  in  civil  suits 
and  criminal  prosecutions. — Stewart  v. 
Sonneborn,  98  U.   S.   187,  25  L.  Ed.   116. 

5.  Plaintiflf  must  prove  fact  of  prosecu- 
tion.— Wheeler  v.  Nesbitt,  24  How.  544, 
16  L.   Ed.  765. 

6.  Plaintiff  must  prove  defendant  was 
prosecutor. — Wheeler  v.  Xesbitt,  24  How. 
544,  16  L.  Ed.  765. 

7.  Malice  essential  to  maintenance  of 
action. — Stewart  v.  Sonneborn,  98  U.  S. 
187,  25  L.  Ed.  116.  See  post,  "The  Dec- 
laration," III,  A;  "Evidence,"  IV. 

8.  Malice  without  probable  cause  insuffi- 
cient.— Crescent  City  Live  Stock  Co.  v. 
Butchers'  Union  Slaughter-House  Co.,  120 
U.    S.    141,   30   L.    Ed.    614. 

Malice  alone  insufficient — May  have  jus- 
tifiable reason. — "Every  person  who  puts 
the  criminal  law  in  force  maliciously,  and 
without  any  reasonable  or  probable  cause, 
commits  a  wrongful  act;  and  if  the  ac- 
cused is  thereby  prejudiced,  either  in  his 
person  or  property,  the  injury  and  loss 
so  sustained  constitute  the  proper  founda- 
tion of  an  action  to  recover  compensation. 
Malice  alone,  however,  is  not  sufficient  to 
sustain  the  action,  because  a  person  actu- 
ated by  the  plainest  malice  may  neverthe- 
less prefer  a  well-founded  accusation,  and 
have  a  justifiable  reason  for  the  prosecu- 
tion of  the  charge."  Wheeler  v.  Nesbitt, 
24  How.  544,  550,  16  L.  Ed.  765. 

9.  Malice  and  want  of  probable  cause 
must  coexist. — Stacey  v.  Emery,  97  U.  S. 
642,  645.  24  L.  Ed.  1035;  Wheeler  v.  Nes- 
bitt, 24  How.  544,  550,  16  L.  Ed.  765;  Dins- 
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E.  Want  of  Probable  Cause^° — 1.  Terms  Defined. — Probable  cause  is 
the  existence  of  such  facts  and  circumstances  as  would  excite  the  belief,  in  a 
reasonable  mind,  acting  on  the  facts  within  the  knowledge  of  the  prosecutor, 
that  the  person  charged  was  guilty  of  the  crime  for  which  he  was  prosecuted.  ^^ 
And  there  is  no  difference  betweeen  the  terms  "reasonable  cause"  and  "probable 
cause. "^2 

2.  Statement  oE  GeneraIv  Rule. — The  general  rule  is  well  settled  that  one 
cannot  be  held  liable  in  damages  for  maliciously  instituting  a  prosecution  where 
he  acted  with  probable  cause.  ^^  In  other  words,  a  suit  will  lie  only  in  cases 
where  a  legal  prosecution  has  been  carried  on  without  a  probable  cause.  ^'*  And 
the  reason  for  the  rule,  as  stated  by  Blackstone,  3  Comm.  126,  is  "that  it  would 
be  a  very  great  discouragement  to  public  justice  if  prosecutors,  who  had  a  toler- 
able ground  of  suspicion,  were  liable  to  be  sued  at  law  whenever  their  indict- 
ments miscarried."^^ 

F.  Termination  of  Prosecution. — To  sustain  an  action  for  malicious  pros- 
ecution, the  plaintiff  must  prove  that  the  original  proceeding  finally  terminated 
in  his  acquittal. ^"^     And  the  rule  in  this  regard  is  the  same  in  Louisiana.^'' 

III.    Pleading  and  Practice. 

A.  The  Declaration. — In  an  action  for  malicious  prosecution,  termination 
in  favor  of  the  plaintiftV^  malice,^^  and  want  of  probable  cause  must  be  both 
averred  and  proved. ^^ 

B.  Joint  and  Several  Actions. — See,  generally,  Actions,  vol.  1,  p.  98.  A 
cause  of  action  for  malicious  prosecution  against  several  defendants  is  several 


man  v.  Wilkes,  12  How.  389,  390,  13  L. 
Ed.  1036;  Stewart  v.  Sonneborn,  98  U. 
S.  187,  25  L.  Ed.  116;  Crescent  City  Live 
Stock  Co.  V.  Butchers'  Union  Slaughter- 
House  Co.,  120  U.  S.  HI,  149,  30  L.  Ed. 
614. 

Plaintiff  must  prove  prosecution  un- 
founded— Want  of  reasonable  cause  and 
malice. — To  support  an  action  for  ma- 
licious prosecution,  plaintiff  must  prove 
that  the  charge  preferred  against  hini  was 
unfounded,  and  that  it  was  made  without 
reasonable  or  probable  cause,  and  that 
the  defendant  in  making  or  instigating  it 
was  actuated  by  malice.  Wheeler  v.  Nes- 
bitt,    24    How.    544,    549,    16    L.    Ed.    765. 

10.  See  post,  "The  Declaration,"  III,  A; 
"Evidence,"  IV. 

11.  Probable  cause  defined. — Wheeler  v. 
Nesbitt,  24  How.  544,  551,  16  L.  Ed.  765. 

12.  Probable  cause  and  reasonable  cause 
synonymous. — Stacey  v.  Emery,  97  U.  S. 
642,  24  L.  Ed.  1035. 

13.  Want  of  probable  cause  an  essential 
element. — Stewart  v.  Sonneborn,  98  U.  S. 
187,  25  L.  Ed.  116.  See  ante,  "Malice," 
II,  D. 

Plaintiff  innocent — Reasonable  grounds 
is  a  defense. — No  matter  how  innocent  the 
plaintiff  may  have  been  of  the  crime 
charged,  the  defendant  is  not  liable  if  he 
had  reasonable  grounds  for  believing  him 
guilty  at  the  time  the  charge  was  made. 
Wheeler  v.  Nesbitt,  24  How.  544,  550,  16 
L.  Ed.  765;  Dinsman  v.  Wilkes,  12  How. 
389,   13   L.  Ed.  1036. 

Detention  of  accused. — If  there  is  prob- 
able cause  for  the  arrest  of  the  defendant, 
he  can  be  lawfully  detained  a  reasonable 
time   till   the    warrant    is    issued   and   exe- 


cuted.   Wheeler  v.   Nesbitt,  24   How.   544, 
552,    16   L.   Ed.   765. 

Petition  in  bankruptcy. — If  defendants 
believed  at  the  time  they  filed  their  pe- 
tition to  have  the  plaintiff  declared  a  bank- 
rupt, and  had  reasonable  cause  to  believe, 
that  plaintiff  had  committed  an  act  of 
bankruptcy,  there  was  probable  cause  for 
the  action,  and  the  plaintiff  was  not  en- 
titled to  recover.  Stewart  v.  Sonneborn, 
98  U.  S.  187,  25  L.  Ed.  116.  See  the  title 
BANKRUPTCY,  vol.  2,  p.  809. 

14.  Want  of  probable  cause  must  exist. 
— Dinsman  v.  Wilkes,  12  How.  389,  402, 
13   L.   Ed.   1036. 

15.  Probable  cause  a  defense — Reason 
for  rule. — Dinsman  v.  Wilkes,  12  How.  389, 
402,  13  L.  Ed.   1036. 

16.  Termination  of  original  proceeding 
essential. — Crescent  City  Live  Stock  Co. 
V.  Butchers'  Union  Slaughter-House  Co., 
120  U.  S.  141,  30  L.  Ed.  614;  Wheeler  v. 
Nesbitt,  24  How.  544,  16  L.  Ed.  765.  See 
post,  "The  Declaration,"  III,  A. 

17.  Rule  in  Louisiana  as  to  termination 
of  original  proceeding. — Crescent  City 
Live  Stock  Co.  v.  Butchers'  Union  Slaugh- 
ter-House Co.,  120  U.  S.  141,  30  L.  Ed. 
614. 

18.  Termination  must  be  averred  and 
approved. — Stewart  v.  Sonneborn,  98  U. 
S.  187,  25  L.  Ed.  116.  See  ante,  "Termina- 
tion  of   Prosecution,"   II,   F. 

19.  Malice  must  be  averred  and  proved, 
— Stewart  v.  Sonneborn,  98  U.  S.  187,  25 
L.  Ed.  116.  See  ante,  "Malice,"  II,  D; 
post,  "Evidence,"  IV. 

20.  Want  of  probable  cause  must  be 
averred  and  proved. — Stewart  v.  Sonne- 
born, 98  U.  S.  187,  25  L.  Ed.  116.   See  ante, 
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as  well  as  joint  at  the  plaintiff's  option. 21  Nor  does  the  fact  that  a  judgment  in 
a  joint  action  may  be  rendered  against  a  part  of  the  defendants  only,  divide  a 
joint  action  in  tort  into  separate  parts  any  more  than  it  does  a  joint  action  in 
contract. 22 

C.  Province  of  Court  and  Jury — 1.  Probable  Causk.^'^ — The  question  of 
probable  cause  is  a  mixed  question  of  law  and  fact.  Whether  the  circumstances 
alleged  to  show  it  probable  are  true,  and  existed,  is  a  matter  of  fact;  but 
whether,  supposing  them  to  be  true,  they  amount  to  a  probable  cause,  is  a  ques- 
tion of  law.24  But  the  question  of  probable  cause  is  a  question  of  law,  where 
the  facts  are  undisputed. 25  On  the  other  hand,  what  the  belief  of  defendant 
was  as  to  the  facts  relied  upon  to  prove  want  of  probable  cause  is  always  a  ques- 
tion for  the  jury.2<5 

2.  Malice. — Malice  is  altogether  a  question  for  the  jury  and  never  should 
■be  withdrawn  from  them.^^  Even  the  inference  of  malice  from  the  want  of 
probable  cause  is  one  which  the  jury  alone  can  draw.^s 

D.  Matters  Provable  under  General  Issue. — Under  the  general  issue,  it 
is  permissible  to  put  in  evidence  facts  showing  reasonable  and  probable  cause.^^ 

E.  Defenses — 1.  Advice  oe  Counsel.^*^ — It  is  a  good  defense  to  an  action 
for  malicious  prosecution  that  defendant  acted  bona  fide,  upon  legal  advice,  as 
this  negatives  want  of  reasonable  and  probable  cause.^^ 

2.  Certificate  oe  Probable  Cause. — The  certificate  of  probable  cause  made 
"by  order  of  court  under  the  act  of  March  2,  1799  (1  Stat.  696,  §  89),  is  a  bar 
to  a  suit  for  malicious  prosecution  arising  out  of  such  former  action,  and  the 
fact  that  the  certificate  makes  an  irrelevant  and  superfluous  recital  does  not 
work  any  prejudice  to  the  rights  of  the  defendant. ^2 

F.  Instructions-'^^ — \  Invasion  oe  Province  oe  Jury. — It  is  generally  the 
duty  of  the  court,  when  evidence  has  been  given  to  prove  or  disprove  the  ex- 
istence of  nrobable  cause,  to  submit  to  the  jury  its  credibility,  and  what  facts  it 
proves,  \>.h  instructions  that  the  facts  found  amount  to  proof  of  probable 
cause,  or  that  they  do  not.^^ 

2.  Abstract  and  Misleading  Instructions. — The  general  rule  that  in- 
structions must  not  be  abstract  and  misleading  applies  in  actions  for  malicious 

^'Want   of    Probable    Cause,"    II,    E;    post,  Stewart  v.  Sonneborn,  98  U    S    187    25  L 

"Evidence,"  IV.  Ed.   116. 

21.  Malicious  prosecution  a  joint  or  sev-  26.  Probable  cause — Belief  of  defendant 
eral  action. — Pirie  v.  Tvedt,  115  U.  S.  41,  as  to  facts — Question  for  jury. — Stewart 
29  L.  Ed.  331.  See,  generally,  the  title  v.  Sonneborn,  98  U.  S.  187  25  L  Ed  116 
REMOVAL  OF  CAUSES.                                       27.  Malice  a  question  of  fact.— Stewart 

Filing  several  answers  in  joint  action. —  v.  Sonneborn,  98  U.  S.  187,  25  L.  Ed.  116; 

When  an  action  was  brought  against  sev-  Wheeler  v.  Nesbitt,  24  How.  544,  16  L.  Ed', 

eral  persons   for   malicious   prosecution   of  765.     See     ante,     "Malice,"    II,     D;     post, 

the    plaintiffs   by    all    the    defendants,    the  "Proof  of  Malice  and  Want  of  Probable 

cause  of  action  is  several,  as  well  as  joint,  Cause,"  IV,  B. 

at  the  option  of  the  plaintiff,  and  the  de-  28.    Inference    of   malice    from    want    of 

fendants    cannot    make   the    action    several  probable  cause  for  jury. — Stewart  v.  Son- 

l>y  filing  several  answers,  where  the  plain-  neborn,  98  U.  S.  187,  25  L.  Ed.  116. 

tiff  has  elected  to  make   the  action  joint.  29.  Facts  showing  reasonable  and  prob- 

Pirie  v.  Tvedt,  115  U.  S.  41,  29  L-  Ed.  331.  able  cause  admissible  under  general  issue. 

22.  Separate  judgments  in  joint  action  — Resler  v.  Shehee,  1  Cranch  110,  2  L. 
as  dividing  action. — Pirie  v.  Tvedt,  115  U.  Ed.  51. 

S.   41,   29   L.   Ed.   331.  30.    See,    generally,    the    title    ATTOR- 

23.  See  ante,  "Want  of  Probable  Cause,"       NEY  AND  CLIENT,  vol.  2,  p.  703. 

II,   E;  post,  "Proof  of   Malice  and  Want  31.  Advice  of  counsel  is  defence  to  ac- 

of  Probable  Cause,"  IV,   B.  tion    for    malicious    prosecution. — Stewart 

24.  Probable  cause  mixed  question  of  v.  Sonneborn,  98  U.  S.  187,  25  L.  Ed.  116. 
law  and  fact. — Stewart  v.  Sonneborn,  98  32.  Stacey  v.  Emery,  97  U.  S  642  24  L 
U.  S.  187,  194,  25  L.  Ed.  116.  Ed.    1035. 

25.  Probable  cause— Facts  undisputed—  33.  See,  generally,  the  title  INSTRUC- 
Question     of     law. — Crescent     City     Live  TIONS,  ante,   p.  26. 

Stock  Co.  V.   Butchers'   Union    Slaughter-  34.    Probable   cause — Duty  of   court   as 

House  Co.,  120  U.  S.  141,  30  L.  Ed.  614;       to    evidence   submitted. — Stewart    v.    Son- 
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prosecution.^^ 

3.  Harmless  Error. — Instructions  favorable  to  the  party  complaining  afford 
no  ground  for  reversal.^^ 

G.  Removal  of  Causes. — Where  the  plaintiff,  in  an  action  for  malicious 
prosecution,  sues  a  citizen  of  the  same  state  and  a  citizen  of  another  state  jointly, 
the  filing  of  separate  answers  by  the  defendants  does  not  make  it  a  separable 
^controversy  so  as  to  be  removable  into  the  circuit  courts  under  the  act  of  March 
3,  1875,  §  2P 

IV.    Evidence. 

A.  Burden  of  Proof. — The  burden  of  proof  in  an  action  for  malicious  pros- 
ecution is  upon  the  plaintiff  and  if  he  fails  to  make  out  his  case  in  any  par- 
ticular,  the  defendant  has  no  occasion   to  offer  any  evidence  in  his  defense.^s 

B.  Proof  of  Malice  and  Want  of  Probable  Cause^^ — 1.  Nature:  gi^  Ev- 
IDKNCS. — "Want  of  reasonable  and  probable  cause  is  as  much  an  element  in  the 
action  for  a  malicious  criminal  prosecution  as  the  evil  motive  which  prompted 
the  prosecutor  to  make  the  accusation;  and  though  the  averment  is  a  negative 
one  in  its  form  and  character,  it  is  nevertheless  a  material  element  of  the  action, 
and  must  be  proved  by  the  plaintiff  by  some  affirmative  evidence,  unless  the 
defendant  dispenses  with  such  proof  by  pleading  singly  the  truth  of  the  several 
facts  involved  in  the  charge.""*^ 

2.  Admissibiuty  of  Evidence — a.  In  General. — Want  of  probable  cause  is 
evidence  of  malice  for  the  consideration  of  the  jury,  but  the  converse  of  the 
proposition  cannot  be  sustained."^  ^  But  though  want  of  probable  cause  affords  a 
presumption  of  malice,  yet  such  presumption  may  be  rebutted  by  other  evidence 
showing  that  the  party  acted  bona  fide  and  in  the  honest  discharge  of  what  he 
believed  to  be  his  duty.^^ 


neborn,   98   U.   S.   187,   25   L.   Ed.   116.    See 
post,  "Evidence,"  IV. 

35.  Instruction  held  not  abstract  or  mis- 
leading.— Where  the  magistrate  who  is- 
sued the  warrant  was  one  of  the  parties 
sued  for  maUcious  prosecution,  an  instruc- 
tion to  the  jury  that  if  there  was  probable 
cause  for  the  arrest  of  the  party,  he  could 
lawfully  be  detained  for  a  reasonable 
time,  owing  to  the  neglect  on  his  part  to 
ofifer  any  satisfactory  security  for  his  ap- 
pearance at  the  time  appointed  for  exam- 
ination, is  not  abstract  and  misleading, 
where  it  is  alleged  in  the  declaration  that 
the  plaintiff  was  detained  in  prison  for 
the  space  of  seven  days,  and  the  minutes 
of  the  proceedings  before  the  magistrate 
show  that  he  was  so  detained  as  the  neces- 
sary consequence  of  his  own  request  for 
delay,  and  the  neglect  on  his  part  to  ofifer 
any  satisfactory  security  for  his  appear- 
ance at  the  time  appointed  for  the  exam- 
ination. Wheeler  v.  Nesbitt,  24  How.  544, 
553,  16  L.  Ed.  765. 

36.  Presumption  of  malice  from  want  of 
probable  cause  rebuttable. — Where  the 
court  told  the  jury  that  the  want  of  prob- 
able cause  afforded  a  presumption  of  mal- 
ice, but  that  such  presumption  might  be 
rebutted  by  other  evidence  showing  that 
the  party  acted  bona  fide,  and  in  the  hon- 
est discharge  of  what  he  believed  to  be 
his  duty,  it  was  not  error  in  the  court  to 
add,  in  the  same  connection,  that  if,  how- 
ever, the  jury  find  that  the  arrest  was  wan- 
ton and  reckless,  and  that  no  circumstan- 
ces   existed    to    induce    a    reasonable    and 


dispassionate  man  to  believe  that  he  was 
guilty  of  the  charge  preferred  against 
him,  then  the  jury  ought  to  infer  malice, 
except,  perhaps,  the  closing  paragraph  is 
put  rather  strongly  in  favor  of  the  plain- 
tiff. Wheeler  v.  Nesbitt,  24  How.  544,  16 
L.  Ed.  765.  See  the  title  APPEAL  AND 
ERROR,  vol.  2,  p.  343. 

37.  Joint  action — Filing  separate  an- 
swers as  dividing  action. — Pirie  v.  Tvedt, 
115  U.  S.  41,  29  L.  Ed.  331.  See,  generally, 
the  title   REMOVAL  OF  CAUSES. 

38.  Burden  of  proof  upon  the  plaintiff 
in  malicious  prosecution. — Wheeler  v.  Nes- 
bitt, 24  How.  544,  550,  16  L.  Ed.  765.  See, 
generally,  the  title  PRESUMPTIONS 
AND  BURDEN  OF  PROOF. 

39.  See,  ante,  "Malice,"  II,  D;  "Want  of 
Probable  Cause,"  II,  E;  "Province  of 
Court  and  Jury,"  III,  C. 

40.  Want  of  probable  cause  must  be 
proved  by  affirmative  evidence. — Wheeler 
V.  Nesbitt,  24  How.  544,  550,  16  L.  Ed. 
765. 

41.  Want  of  probable  cause  is  evidence 
of  malice. — Wheeler  v.  Nesbitt,  24  How. 
544,   551.    16   L.    Ed.    765. 

Proof  of  express  malice  justifies  no  in- 
ference of  want  of  probable  cause. — Malice 
may  be  inferred  from  the  want  of  prob- 
able cause,  but  proof  even  of  express 
malice  will  not  justify  the  inference  that 
probable  cause  did  exist.  Stewart  v.  Son- 
neborn,  98  U.   S.  187,  25_  L.   Ed.   116. 

42.  Inference  of  malice  frorn  want  of 
probable  cause  rebuttable. — Wheeler  v. 
Nesbitt,  24  How.  544,  16  L.  Ed.  765. 
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b.  Failure  of  Proceedings  against  the  Defendant. — In  an  action  for  malicious 
prosecution,  the  failure  of  the  proceedings  against  the  plaintiff  is  not  evidence 
of  the  defendant's  malice  or  want  of  probable  cause  in  instituting  them.'*^ 

c.  Judgment  of  Court  in  Favor  of  Plaintiff. — The  judgment  of  a  court  in 
favor  of  the  plaintiff  is  conclusive  proof  of  probable  cause,  notwithstanding  the 
case  was  subsequently  reversed  by  the  appellate  court,  unless  it  was  shown  to 
have  been  obtained  by  fraud,*"*  and  this  is  not  changed  by  the  fact  that,  in  liti- 
gation involving  the  same  question  between  other  parties,  an  adverse  judgment 
had  previously  been  rendered  in  the  state  supreme  court.*^  "Moreover,  where 
the  judgment  of  a  court  is  interposed  as  conclusive  evidence  of  probable  cause 
m  an  action  for  malicious  prosecution,  there  can  be  no  inquiry  into  the  honesty 
of  the  judgment,  for  there  is  an  invincible  presumption  of  law  that  the  court, 
within  its  jurisdiction,  acted  honestly  and  impartially.'*^ 

d.  Circumstantial  Ezridence. — Either  want  of  probable  cause  or  malice  may 
be  proved  by  circumstances.'*'^ 

3.  Sufficiency  of  Evidfncf. — Where  the  jury  find  that  the  arrest  was  wan- 
ton and  reckless,  and  that  no  circumstances  existed  to  induce  a  reasonable,  dis- 
passionate man  to  believe  that  the  defendant  was  guilty  of  the  offense  charged, 
the  jury  ought  to  infer  malice.*^ 

C.    Character  in  Evidence. — See  the  title  Evidfncf,  vol.  5,  p.  1025. 

V.    Damages. 
Measure  and   Element   of  Damages. — In  an   action   for  malicious  prose- 
cution, if  the  jury  find   for  the  plaintiff,  they  cannot  consider  counsel   fees  in 
prosecuting  the  case,  in  estimating  the  damages.*^ 

MALPRACTICE.— See  the  title  Attornfy  and  Cufnt,  vol.  2,  p.  735. 

MALT  LIQUOR.— See  the  title  Intoxicating  Liquors,  ante,  p.  518. 

MALUM  IN   SE— MALUM   PROHIBITUM.— See  note    1. 

MAN.— See  note  2. 

MANAGEMENT.— See  note  3. 

MANAGER. — See  the  title  Officfrs  and  Agfnts  of  Privatf  Corporations. 

43.  Failure  of  original  prosecution  is  not  See  the  title  ILLEGAL  CONTRACTS, 
evidence  of  malice  or  want  of  probable  vol.  6,  p.  749.  And  see  Hanauer  v.  Doane, 
cause.— Stewart    v.    Sonneborn,    98    U.    S.       12  Wall.  342,  20  L.  Ed.  439. 

187,  25  L.  Ed.  116.    See,  ante,  "Malice,"  H,  2.  Man — As  including  females. — In  con- 

D;   "Want  of  Probable   Cause,"   II,   E.  struing  a  benevolent  statute  of  the  govern- 

44.  Judgment  conclusive  proof  of  prob-  ment,  made  for  the  benefit  of  its  own  citi- 
able  cause  though  subsequently  reversed.  zens,  and  inviting  and  encouraging  them 
— Cresent  City  Live  Stock  Co.  v.  Butchers'  to  settle  on  its  distant  public  lands,  the 
Union  Slaughter-House  Co.,  120  U.  S.  141,  words  "single  man"  and  "married  man," 
30  L.   Ed.   614.  may,  especially  if  aided  by  the  context  and 

45.  Stare  decisis. — Cresent  City  Live  other  parts  of  the  statute,  be  taken  in  a 
Stock  Co.  V.  Butchers'  Union  Slaughter-  generic  sense.  Held,  accordingly,  that  the 
House  Co.,  120  U.  S.  141,  30  L.  Ed.  614.  fourth   section   of   the   act   of   congress   of 

46.  Judgment  unimpeachable. — Crescent  .September  27th  1850,  granting,  by  way  of 
City  Live  Stock  Co.  v.  Butchers'  Union  donation,  lands  in  Oregon  Territory  to 
Slaughter-House  Co.,  120  U.  S.  141,  30  L.  "every  white  settler  or  occupant,  *  *  * 
Ed.   614.  American    half-breed    Indians    included,    a 

47.  Circumstantial  evidence. — Wheeler  certain  quantity  if  a  single  man  and  a 
V.  Nesbitt,  24  How.  544.  550,  16  L.  Ed.  certain  quantity  if  a  married  man,"  em- 
765.  See  the  title  CIRCUMSTANTIAL  braced  within  the  term  single  man,  an  un- 
EVIDENCE,  vol.  3,  p.  786.                      ■  married  woman.     Silver  v.  Ladd,  7  Wall. 

48.  Want    of    reasonable     cause — Jury  219,  19   L.   Ed.   138. 

should  infer  malice. — Wheeler  v.   Nesbitt,  3.  Management. — In  The   Silvia,   171   U. 

24  How.  544,  16  L.  Ed.  765.     See  the  title  S    462,   466,  43   L.   Ed.   241,   a   case  arising 
EVIDENCE,  vol.   5,  p.   1034.  under    the    Harter    act,    providing   for   lia- 

49.  Counsel  fees  are  no  element  in  dam-  bility  of  ship  owners,  the  court  said: 
ages. — Stewart  v.  Sonneborn,  98  U.  S.  187,  "This  case  does  not  require  a  comprehen- 

25  L-   Ed.  116.     See  the  title  DAMAGES,       sive    definition    of   the   words   "navigation" 
vol.  5.  p.  190.   ■  and   management   of   a   vessel,   within   the 

1.    Malum   in   se — Malum  prohibitum. — •       meaning    of    the    act    of    congress.      They 
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MANAGING.— See  note   1. 

might  not  include  stowage  of  cargo,  not 
affecting  the  fitness  of  the  ship  to  carry 
her  cargo.  But  they  do  include,  at  the 
least,  the  control  during  the  voyage,  of 
everything  with  which  the  vessel  is 
equipped  for  the  purpose  of  protecting 
her  and  her  cargo  against  the  inroad  of 
the  seas;  and  if  there  was  any  neglect  in 
not  closing  the  iron  covers  of  the  ports, 
it  was  a  fault  or  error  in  the  navigation 
or  in  the  management  of  the  ship.  This 
view  accords  with  the  result  of  the  Eng- 
lish decisions  upon  the  meaning  of  these 
words." 

1.  Managing. — Upon  the  meaning  of  this 
word  in  a  treaty  with  the  Indians,  the 
court  in  Worcester  v.  Georgia,  6  Pet.  515, 


55.3.  8  L.  Ed.  483,  said:  "The  ninth  ar- 
ticle is  in  these  words:  'for  the  benefit  and 
comfort  of  the  Indians,  and  for  the  pre- 
vention of  injuries  or  oppressions  on  the 
part  of  the  citizens  or  Indians,  the  United 
States,  in  congress  assembled,  shall  have 
the  sole  and  exclusive  right  of  regulating 
the  trade  with  the  Indians,  and  managing 
all  their  affairs  as  they  think  proper."  To 
construe  the  expression  'managing  all 
their  affairs,'  into  a  surrender  of  self- 
government,  would  be,  we  think,  a  per- 
version of  their  necessary  meaning,  and 
a  departure  from  the  construction  which 
has  been  uniformly  put  on  them."  See,, 
generally,  the  title  INDIANS,  vol.  6,  p. 
900. 
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